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FLOBIDA— Supreme  Oourb 

R.  FENWICK  TAYLOR,  Chief  Justice. 
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TIM  E.  COOPER,  Chief  Justice.* 
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SBMigned  Deoember  1, 1896.  'Term  expired  May  10, 1807. 

•Succeeded  T.  K.  Btookdale. 
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COURT  RULES. 


SXTFBEMB  COUBT  OF  FLOBIDA. 


BILLS     OP    EXCEPTIONS     AND    TRAN- 
SCRIPTS OF  RECORDS  IN  HABEAS 
CORPUS  OASES. 

Special  Rule  0.  In  all  writs  of  error  here- 
after brought  to  the  supreme  court  in  ha- 
beas corpus  cases,  the  bills  of  exceptions  and 
transcripts  of  record  shall  be  made  up,  set- 
tled and  certified  as  in  criminal  cases,  in 
compliance  with  the  provisions  of  rule  103 


for  the  goyemment  of  the  circuit  courts  in 
common-law  actions,  adopted  at  the  April 
term  of  the  supreme  court,  A.  D.  1873.  The 
rules  of  this  court  requiring  abstracts  of  rec- 
ords, and  service  of  a  copy  of  the  transcript 
of  record,  shall  not  apply  to  habeas  corpus 
cases.  The  filing  of  briefs  and  submission  of 
oral  arguments  in  habeas  corpus  cases  shall 
be  subject  to  the  special  order  of  the  supreme 
court 


SUPREME  COUET  OP  LOTTISIANA. 


RESPECTING  WRITS  OF  CERTIORARI  TO 
THE  COURTS  OF  APPEAL. 

First  When  the  Judges  of  the  courts  of 
appeal  find  it  requisite  to  certify  to  this 
court  any  question  or  proposition  of  law 
arising  in  any  case  pending  before  them  in 
which  they  desire  instruction,  they  shall  also 
certify  the  findings  of  fact  on  which  the  said 
questions  of  law  arise,  and  thereupon  this 
court  will  give  the  instruction  requested;  or, 
this  court,  if  it  deems  it  necessary,  will  di- 
rect the  entire  record  to  be  transmitted  and 
render  such  decree  as  is  requisite;  such  in- 
struction or  decree  to  be  binding  on  the 
courts  of  appeal,  and  the  mandate  of  this 
court  wilJ  issue  accordingly  to  said  courts 
of  appeal. 

Second.  When  application  is  made  to  this 
court  by  one  of  the  parties  to  a  suit  in  one 
of  the  courts  of  appeal  for  the  writ  of  cer- 
tiorari to  review  its  Judgment  in  such  suit, 
if  this  court  deems  the  showing  sutttcient  the 
certiorari  will  issue  directing  the  court  of  ap- 
peal to  certify  the  questions  of  law  in  the 
case  determined  by  the  Judgment,  and  the 
findings  of  fact  on  which  the  legal  ques- 
tions arise,  and  on  such  return  this  court 
will  render  the  decree  it  deems  necessary; 
or,  if  deemed  requisite,  this  court  will  direct 
the  entire  record  to  be  transmitted  and  ren- 
der such  decree  as  it  may  deem  required; 
whether  rendered  oif  the  return  or  the  record 
the  decree  of  this  court  shall  be  binding  on 
the  court  of  appeal,  and  the  mandate  of  this 
court  will  issue  accordingly;  before  any  ap- 
plication to  this  court  is  made  under  this 
rule  the  applicant  shall  file  in  the  office  of 
the  clerk  of  the  court  of  appeal  a  notification 


addressed  to  the  parties  to  the  suit  of  the 
purpose  to  apply  to  this  court  for  the  cer- 
tiorari, and  the  afiEidavit  of  such  filing  shaU 
accompany  the  application. 

Third.  The  clerk  of  this  court,  upon  filing 
of  a  petition  of  this  nature,  is  authorized  to 
require  the  litigant  who  presents  it,  to  ad- 
vance twenty  dollars  to  cover  costs,  and 
where  instructions  are  applied  for  by  the 
court  of  appeal  he  shall  be  entitled  to  the 
same  fee  collectible  from  the  party  finally 
cast  in  the  litigation. 

Adopted  June  30,  189a 

ADDITION  TO  RULE  XIV.i 

The  following  preamble  and  resolutions 
adopted  by  the  New  Orleans  Law  Associar 
tion,  and  accompanying  memorandum  of  a 
rule,  were  this  day  presented  to  the  court  by 
Mr.  James  McConnell,  Junior: 

••Whereas,  article  86  of  the  constitution  of 
1808  confers  upon  the  supreme  court  of 
Louisiana  exclusive  original  Jurisdiction  in 
all  matters  touching  professional  misconduct 
of  the  members  of  the  bar,  with  power  to 
disbar  under  such  rules  as  may  be  adopted 
by  the  court,  and 

**Whereas,  the  New  Orleans  Law  Associa- 
tion has  appointed  a  committee  to  consider 
rules  needed  in  such  cases;  and 

"Whereas,  it  is  the  sense  of  this  associa- 
tion that  the  rules  hereinafter  suggested 
should  be  submitted  to  the  supreme  court  as 
the  recommendations  of  this  association  in 
the  premises: 

'Therefore,  be  it  resolved,  that  the  accom- 


1  For  rule  as  originally  adopted,  see  21  South. 


23  So. 
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(La. 


panying  memorandnm  of  a  rule  be  submit- 
ted to  the  honorable  the  supreme  court  of 
the  state  of  Louisiana  as  the  recommenda- 
tion of  the  New  Orleans  Law  Association  in 
the  premises: 

"  That  a  commission  of  five  lawyers  shall 
be  appointed  to  serve  for  five  years,  the 
terms  of  the  first  committee  to  expire  one  in 
one,  one  in  two,  one  in  thfee,  one  in  four 
and  one  in  five  years  after  appointment, 
whose  duty  it  shall  be  to  examine  all  appli- 
cants for  members  of  the  bar,  and  report  in 
writing  thereon  to  this  court,  and  in  addi- 
tion to  those  duties  said  commission  shall  be 
charged  with  the  special  duty  of  investigat- 
ing any  complaints  made  against  members 
of  the  bar  touching  professional  misconduct, 


and  if  said  commission  shall  be  of  the  opin- 
ion that  a  probable  cause  of  disbarment  ex- 
ists against  said  member  of  the  bar,  the 
said  commission  shall  certify  the  facts  to  the 
attorney  general  of  the  state,  and  it  shall 
thereupon  be  his  duty  to  file  in  this  court  a 
suit  to  disbar  the  offending  attorney,  and 
said  bar  commission  shall  designate  one  or 
two  of  its  members  to  associate  with  and 
assist  said  attorney  general  in  the  said  prose- 
cution. All  of  said  proceedings  shall  be  In 
the  name  of  the  state  of  Louisiana  at  the 
costs  of  the  defendant  If  condemned,  other- 
wise without  costs.'  ** 

The  rule  was  adopted  by  the  court  as  para- 
graph 11  of  rule  XTV.  but  limited  to  the  city 
of  New  Orleans. 
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GLENN  T.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  18,  1808.) 

FOROBBT— IKDIOTMBNT— BUFFIOIBKOT. 

An  indictment  charged  that  defendant 
forged  the  following  instrument:  "Mr.  J.: 
Please  let  this  man  have  a  two-dollar  check  on 
57  East  Side;"  and  set  up  facts  to  show  that 
it  was  a  check  forged  on  a  commissary  store  of 
an  iron  and  steel  company,  of  which  J.  was  the 
manager,  for  $2  worth  of  goods,  and  that  the 
uisn  whose  name  was  forged  to  said  instrument 
was  an  employ^  of  the  company,  and  entitled 
to  receive  such  check.  Hdd,  that  the  indict^ 
ment  was  sufficient  to  show  that  the  instru- 
ment was  the  subject  of  forgery. 

Appeal  from  criminal  court,  Jefferson  coun- 
ty;  Samuel  E.  Greene,  Judge. 

Ed.  Glenn  was  conricted  of  forgery,  and 
appealed.    Judgment  affirmed. 

The  appellant  was  tried  and  convicted  un- 
der the  following  Indictment:  "The  grand 
Jury  of  said  county  charge  that,  before,  the 
finding  of  this  Indictment,  Edwaxxl  Glenn, 
alias  Ed  Glenn,  alias  Obe  Glenn,  aUas  Ade 
Glenn,  with  intent  to  defraud,  did  falsely 
make  or  forge  an  instrument  in  writing  pur- 
porting to  be  the  act  of  one  Aus.  Pea,  in 
words  and  figures  substantially  as  follows, 
to  wit:  *Mr.  Jones  [meaning  thereby  Wm. 
W.  Jones]:  Please  let  this  man  have  a  two- 
dollar  check  on  57  -  Bast  Side.  Aus.  Pea 
[meaning  thereby  Austin  Pea],*— which  said 
instrument  in  writing  was  a  regular  direction 
or  order  to  said  Wm.  W.  Jones,  the  agent  and 
manager  of  a  certain  commissary  store  of 
the  Sloss  Iron  &  Steel  Company,  a  body  cor- 
porate under  the  laws  of  the  state  of  Ala- 
bama, to  deliver  to  or  let  the  defendant  have 
a  two-dolar  check  on  said  commissary  store 
of  said  Sloss  Iron  &  Steel  Company,  and 
charge  the  same  on  the  account  of  and 
against  said  Pea.  And  the  grand  Jury  of 
said  county  aver  that  said  Sloss  Iron  &  Steel 
Company,  at  and  before  the  time  of  the  com- 
mission of  the  said  offense,  owned  or  operat- 
ed a  commissary  store  at  Brookside,  in  said 
county  and  state,  and  through  its  said  agent 
or  manager,  said  Wm.  W.  Jones,  issued,  on 
request  or  demand,  to  the  servants,  laborers, 
or  employ^  of  said  body  corporate  orders 
or  checks,  commonly  called  'Commissary 
2SSo.— 1 


Checks,'  on  said  commissary  store,  which  en- 
titled the  owner  or  holder  of  the  same  to  ob- 
tain goods,  wares,  or  merchandise  of  or  from 
such  commissary  store  of  said  body  corpo- 
rate to  the  amount  or  value  of  the  sum  of 
money  expressed  in  such  commissary  checks; 
and  that  said  Austin  Pea,  whose  name  was 
so  falsely  made  or  forged  on  or  to  said  in- 
Btruipent  in  writing,  was  at  the  said  time  a 
servant,  laborer,  or  employ^  of  said  body  cor- 
p<H*ate,  and  entitled  to  have  or  receive  such 
commissary  check.  Against  the  peace  and 
dignity  of  the  state  of  Alabama."  The  de- 
fendant demurred  to  this  indictment  upon 
the  following  grounds:  *'(1)  That  the  instru- 
ment in  wilting  alleged  to  be  forged  is  invalid 
on  Its  face.  In  this:  it  creates  no  liability,  has 
no  legal  tendency  to  effect  a  fraud,  and  can- 
not be  the  subject  of  forgery;  (2)  that  the 
intrument  alleged  to  be  forged  creates  no  le- 
gal liability  against  any  person  whatever,  a,nd 
is  not  an  instrument  by  which  any  pecuniary 
demand  or  obligation  is  or  purports  to  be 
created,  increased,  discharged,  or  diminished; 
(3)  that  the  instrument  purporting  or  alleged 
to  be  forged  does  not  create  any  right  or  in- 
terest In  property,  or  in  any  way  charge  or 
effect  any  right  in  property."  This  demurrer 
was  overruled,  and  the  defendant  duly  ex- 
cepted. Upon  the  trial  of  the  cause  the  state 
Introduced  evidence  tending  to  prove  the 
facts  averred  in  the  indictment  Upon  the 
introduction  of  all  the  evidence  the  court  in- 
structed the  Jury,  among  other  things,  that 
"as  a  matter  of  law  the  instrument  Intro- 
duced in  evidence,  described  In  the  indict- 
ment, was  such  an  instrument  as  under  the 
law  was  a  subject  of  forgery."  To  this  por- 
tion of  the  court's  general  charge  the  defend- 
ant duly  excepted. 

J.  S.  Edwards,  for  appellant  Wm.  C.  Fitts, 
Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  indict- 
ed for  the  offense  of  forgery.  The  principal 
question  in  the  case  was  raised  by  a  demur- 
rer to  the  indictment,  based  upon  the  ground 
that  the  instrument  showed  upon'  its  face 
that  it  created  no  liability,  and  could  not  be 
the  subject  of  forgery.  In  the  case  of  Reni- 
bert  V.  State,  53  Ala.  467,  it  was  declareJlC 
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"that  tlie  general  rale  that.  If  the  Instrament 
is  Toid  on  Its  face,  It  Is  not  the  subject  of 
forgery*  most  be  taken  with  this  limitation: 
Where  the  instnimeat  does  not  appear  to  have 
any  legal  validity,  or  show  that  another 
might  be  injured  by  it,  but  extrinsic  facts  ex- 
ist by  which  the  holder  of  the  paper  might 
be  enabled  to  defraud  another,  then  the  of- 
fense is  complete,  and  an  indictment  aver- 
ring the  extrinsic  facts  disclosing  the  capac- 
ity of  the  instrument  to  deceive  and  defraud 
win  be  supported.*'  Lampkln  r.  State,  106 
Ala.  1«  16  South.  576;  Fomby  r.  State,  87 
Ala.  86,  6  South.  271.  We  need  not  consider 
the  legal  effect  of  the  Instrument,  considered 
by  itself.  The  indictment  is  full,  and  the  ex- 
trinsic facts  averred  show  that  the  Instm- 
m,ent  was  the  subject  of  forgery.  The  evi- 
dence shows  that  It  was  usually  known  as  a 
^Labor  Ticket,'*  and  was* available  for  the 
purchase  of  goods  at  the  commissary  store. 
We  find  no  error  in  the  record.    Affirmed. 


(U6  Ala.  491) 

Bz  parte  DUB. 
(Supreme  Court  of  Alabama.    Jan.  12,  189S.) 

CiBOun  Ck>uBT— Handamus— Waiv  of  Paohibi- 
Tioir. 
The  circuit  court  having  Jorisdiction   of 
the  remedy  of  mandamus  against  inferior  of- 
ficers, writ  of  prohibition  against  farther  pro- 
ceedings by  the  circuit  court,  in  the  matter  of 
mandamus  to  the  probate  judge,  will  not  issue, 
it  not  appearing  that  the  circuit  court  has  or 
b  about  to  abuse  its  jurisdiction,  but  the  merits 
of  the  controversy  must  be  settled  in  the  man- 
damus proceeding. 
Brickell,  a  J.,  dissenting. 

.Application  by  ilf.  N.  Due  for  writ  ot  prohi- 
bition.   Denied. 

Gordon  Mcdonald,  G*  P.  Zimmerman,  and 
W.  W.  Lull,  for  petitioner.  Tompkins  &  Troj, 
tat  defendants. 

PBR  CURIAM.  Pending  a  contest  respect- 
ing the  validity  of  a  will  of  one  Tulane,  in  the 
probate  court  of  Elmore  county,  the  judge  of 
the  court,  by  authority  of  section  2020  of  the 
Code,  appointed  certain  persons  as  special 
administrators,  authorizing  the  collection  and 
preservation  by  them  of  the  goods  of  the  de- 
ceased until  letters  testamentary  or  of  ad- 
ministration should  have  been  duly  issued. 
The  statute  provides  that  every  such  special 
administrator  has  authority  to  collect  the 
goods  and  (^lattels  of  the  estate  and  debts  of 
the  deceased,  and  secure  and  preserve  the 
same,  etc.,  and  for  such  purpose  may  main- 
tain suits  as  administrator.  His  authority, 
as  the  statute  provides,  ceases  upon  the  grant 
of  letters  testamentary  or  of  administration, 
when,  on  demand,  he  must  deliver  over  the 
assets  to  the  rightful  executor  or  adminis- 
trator. He  is  required  to  execute  a  prescrib- 
ed bond,  in  a  prescribed  mode,  as  such  special 
administrator.  It  spears  that,  when  the 
matter  of  the  appointment  of  these  special 
administrators  was  before  the  probate  court. 


upon  the  motion  of  one  elalmliif  to  be  a  leg- 
atee under  the  will,  the  proponents  of  the 
win  appeared  before  him,  and  opposed  the 
appointment,  and,  upon  hearing  the  objec- 
tions, the  same  were  disallowed  by  the  judge, 
and  the  appointment  made;  whereupon  the 
objectors  tendered  to  the  Judge  what  pur- 
ported to  be  a  bill  of  exceptions  reserved  to 
his  action,  for  his  signature,  and  tendered  se- 
curity for  costs  of  an  appeal  to  the  circuit 
court  of  Elmore  county  for  his  approval.  The 
Judge  declhied  to  sign  the  bill  al  exceptions 
or  to  approve  the  security  for  costs.  Where- 
upon the  proponents  presented  their  apipilca- 
tion  for  the  writ  of  mandamus  to  compel  the 
signing  of  the  bill  and  approval  of  the  se> 
curity  to  the  Honorable  N.  D.  Denson,  Judge 
kA  the  Fifth  judicial  circuit  At  the  time  this 
application  was  made  the  persons  appointed 
special  administrators  had  not  qualified  by 
giving  the  required  bond,  and  the  time  fixed 
by  the  judge  in  his  order  <^  appointment  for 
givhig  the  bond  had  not  expired.  Letters  al 
administration  had  not  been  issued  to  them. 
The  application  for  mandamus,  showing  the 
facts  herein  stated,  contained,  in  addition  to 
the  prayer  for  a  mandamus  or  other  appropri- 
ate writ,  a  special  prayer  for  an  order  re- 
straining the  judge  of  probate  from  Issuing 
letters  of  administration  to  said  special  ad- 
ministrators, and  from  any  further  proceed- 
ing in  the  matter  of  their  i^;ypointment  or 
qualification  until  the  final  hearing  of  the  ap- 
plication. Judge  Denson  granted  a  rule  nisi 
commanding  the  Honorable  Cabot  Lull,  Judge 
of  probate  of  said  Elmore  county,  to  sign  said 
bill  of  exceptions  and  approve  said  security 
for  costs,  or  show  cause  against  the  same  at 
the  next  term  of  the  circuit  court  of  Elmore 
county.  He  also  granted  the  restraining  or- 
der prayed  for,  upon  the  giving  of  a  prescribed 
bond.  The  cause  proceeded  regulariy,  and 
was  set  down  for  final  hearing  in  the  circuit 
court  on  a  day  specified.  Thereupon  the  re- 
lator. Due,  presented  to  this  court  his  peti- 
tion for  the  writ  of  prohibition  against  any 
further  proceeding  by  the  circuit  court  in  said 
matter,  for  return  to  which  Judge  Denson 
moves  to  quash  it  The  contention  of  the 
relator,  mainly,  is  that  no  appeal  lies  from 
the  order  of  the  probate  judge  appointing 
special  administrators,  and  that  the  circuit 
judge  acted  without  his  authority  or  jurisdic- 
tion In  granting  the  rule  nisi  and  restraining 
order.  We  think  It  has  been  satisfactorily 
settied  by  decisions  of  this  court  that  the 
character  of  relief  here  sought,  in  cases  of 
this  kind,  is  not  obtainable  by  the  writ  of 
prohibition.  The  circuit  court  has  original, 
general  Jurisdiction  of  the  remedy  by  man- 
damus against  inferior  oflicers.  Its  judge,  at 
chambers  or  in  vacation,  has  general  au- 
thority to  issue  all  preliminary  rules  and  pro- 
cesses necessary  to  give  the  court  jurisdic- 
tion of  the  particular  case.  Invested,  as  it 
is,  with  this  general  jurisdiction  to  hear  and 
finally  determine  the  application  in  question, 
and  as  we  are  not  aUe  to  afirm  from  any* 
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thing  brought  to  our  view  by  the  record  that 
it  has,  or  is  about  to,  abuse  In  any  wise  the 
jurisdiction  so  conferred,  we  must  leaye  it  to 
the  exercise  of  its  jurisdiction  to  the  final 
determination  of  the  case,  from  which  final 
determination  any  one  feeling  aggrieved 
thereby  may  pursue  such  rerisoir  remedies 
as  the  law  may  provide.  We  will  not  in- 
quire, on  petition  for  prohibition,  into  the 
merits  of  the  controversy  before  the  circuit 
court,  in  the  mandamus  proceeding,  further 
than  to  enable  ub  to  see  that  the  court  is  pro- 
ceeding within,  and  is  not  in  any  way  abus- 
ing the  exercise  of,  its  jurisdiction.  This  is 
most  clearly  the  effect  of  our  .decisions,  as 
shown  by  the  cases  of  Ex  parte  Peterson,  33 
Ala.  74,  and  Ex  parte  Boothe,  04  Ala.  312,  and 
the  authorities  dted  in  these  cases.  The  re- 
straining order  made  by  the  circuit  judge  was 
within  the  supervisory  power  of  the  circuit 
court  over  inferior  tribunals  conferred  by 
sections  756,  757,  Code.  Our  conclusion  is 
that  the  motion  to  quash  the  petition  for  the 
writ  of  prohibition  must  be  granted. 

BRICKBIiU  a  J.,  dissenting. 


(116  Ala.   662) 

OLDACRB  V.  BUTLER  et  al. 
(Supreme  Goart  of  Alabama.     Jan.  12,  1896.) 
Exscution—Pbopbbtt  Subjbgt— National  Bank 

fc^TOOK. 

Shares  of  stock  in  a  national  banls,  which 
are  not  the  property  of  an  officer  or  director 
thereof,  may  be  levied  upon  and  sold  under  ex- 
ecution where  the  sale  does  not  interfere  with 
the  operation  of  the  banic  as  a  governmental 
agency. 

Appeal  from  circuit  court,  Morgan  county; 
O.  Kyle,  Special  Judge. 

Action  by  J.  E.  Butler  and  another  against 
W.  H.  Oldacre,  administrator.  Ii'rom  an  or- 
der overruling  defendant's  motion  to  va- 
cate an  execution  levy,  he  appeals.  Affirm- 
ed. 

J.  E.  and  G.  W.  Butler  recovered,  April, 
1886,  a  judgment  against  H.  S.  Freeman,  in 
the  circuit  court  of  Morgan  county,  for  the 
sum  of  $664.45  and  cost  of  suit;  and,  after 
the  adjournment  of  the  term  of  the  court  In 
which  said  Judgment  was  recovered,  execu- 
tion was  issued  thereon,  and  went  Into  the 
hands  of  the  sherilE  of  Morgan  county;  and 
alias  and  plurles  executions  have  been  is- 
sued on  said  judgment,  and  placed  in  the 
bands  of  the  sheriff  of  Morgan  county,  after 
the  adjournment  of  each  term  of  the  court 
The  last  of  said  executions  Issued  April  3, 
1897,  and  was  placed  in  the  hands  of  S.  P. 
Ryan,  as  sheriff  of  said  county,  and  was  by 
him  levied  upon  10  shares  of  the  capital 
stock  of  the  First  National  Bank  of  Decatur, 
Ala.;  and  notice  of  said  levy  was  given  W. 
W.  Llttlejohn,  as  cashier  of  the  bank,  and  to 
appellant,  W.  H.  Oldacre,  as  the  administra- 
tor of  the  estate  of  H.  S.  Freeman,  the  lat- 
ter having  died  subse<iuent  to  the  rendition 


of  said  judgment,  while  execution  was  in 
the  hands  of  the  sheriff,  and  prior  to  the  is- 
suing of  the  execution  of  April  3, 1897,  which 
was,  as  stated  above,  levied  on  said  10 
shares  of  stock.  At  the  spring  term,  1897, 
of  the  circuit  court  of  Morgan  county,  appel- 
lant, W.  H.  Oldacre,  as  the  administrator  of 
Freeman,  made  a  motion  to  have  the  levy 
on  said  10  shares  of  the  capital  stock  of  the 
First  National  Bank  of  Decatur  vacated, 
upon  the  ground  that  stock  in  a  national 
bank  cannot  be  levied  upon  and  sold  under 
execution.  The  court  overruled  this  motion, 
and  from  this  ruling  of  the  court  thib  ap- 
peal waa  taken. 

W.  R.  Francis,  for  appellant  Speake  A 
Russell,  for  appellees. 

HEAD,  J.  We  regard  the  principle  ruled 
In  Winter  v.  Baldwin,  89  Ala.  483,  7  South. 
734,  as  applicable  to  this  case,  and  of  con- 
trolling influence  upon  its  decision.  The  pe- 
tition to  vacate  the  levy  upon  the  particular 
shares  of  stock  in  question  alleges  no  fact 
going  to  show  that  the  sale  of  that  stock, 
and  its  transfer  to  another  owner,  by  the 
process  of  execution,  under  our  statute, 
would  at  all  Interfere  with  the  operation  of 
the  bank  as  a  governmental  agency,  offend- 
ing the  laws  of  the  United  States  concerning 
national  banks.  If,  as  counsel  suggests,  the 
shares  of  officers  of  the  bank  could  not  be 
levied  on  and  sold  without  putting  such  of- 
ficers and  directors  out  of  office,  and,  conse- 
quently, such  a  levy  and  sale  would  not 
be  permitted,  because  it  would  thus  operate 
to  obstruct  the  management  of  the  bank,  it 
will  be  time  enough  to  say  so  when  that  case 
arises.  This  petitioner  is  neither  an  officer 
nor  director.  The  ruling  of  the  special  Judge 
was  correct,  and  the  judgment  is  affirmed. 


(117  Ala.  263) 
WILLIAMSON  V.  MAYER  et  al. 
(Supreme  Court  of  Alabama.    Jan.  5.  1898.) 
ExoLUDiNG  Juror— Ejbotmbnt^Judombnt— CoN- 

CLUSI VBN  B8S— PlBADING— EviDBNCa. 

1.  Action  of  the  court,  on  its  own  motion,  in 
excusing  a  juror  who  was  a  first  cousin  of  de- 
fendaot^s  son-in-law,  will  not  be  reviewed,  when 
exercised  apparently  in  the  interests  of  jus- 
tice. 

2.  The  common-law  rule  that  a  judgment  in 
ejectment  was  never  final  is  still  in  force,  ex- 
cept as  modified  by  Code,  §  2714,  providing  that 
two  judgments  in  favor  of  defendant,  for  the 
same  title,  between  the  same  parties,  are  final. 

3.  The  sufficiency  of  a  replication  not  frivo- 
lous on  its  face  should  be  tested  by  demurrer, 
and  not  by  motion  to  strike  it  from  the  file. 

4.  The  fact  that  a  third  party,  who  purchased 
premises  at  a  mortgage  sale,  was  a  nominal 
purchaser,  and  afterwards  conveyed  the  prem- 
ises to  the  mortgagees,  does  not  operate  as  a 
mere  assignment  of  the  mortgage,  but  conveys 
the  legal  title  to  the  land  to  the  mortgagees,  on 
which  they  may  maintain  ejectment 

5.  Recitals  in  a  deed  by  a  purchaser  at  mort- 
gage sale  of  premises  sold  under  a  power  in 
the  mortgage,  as  to  the  foreclosure  and  regulari- 
ty of  the  sale,  are  to  be  taken  as  prima  facie 
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6.  In  ejectment,  it  is  not  error  to  exclude  a 
dt:ed  of  the  premises  to  defendant  and  another, 
when  plaintiff's  title  is  based  on  a  mortgage 
made  by  defendant  at  a  later  date  than  the 
deed,  under  which,  by  foreclosure  and  subse- 
quent conveyances,  whatever  interest  defend- 
ant had  was  transferred  to  them. 

7.  In  ejectment,  where  plaintiff*8  title  is  based 
on  a  mortgage  which  was  foreclosed,  and  by 
subsequent  conveyances  to  him,  it  is  immaterial 
that  the  mortgage  describes  the  land  by  metes 
and  bounds,  when  the  complaint  describes  them 
by  land-office  numbers,  where  the  evidence 
showed  without  conflict  that  they  were  the 
same  lands. 

Appeal  from  circuit  court,  Marengo  county; 
G.  K.  Abrahams,  Special  Judge. 

Action  in  ejectment  by  Mayer  Bros,  against 
M.  M.  Williamson.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

The  defendant  pleaded  the  following  special 
plea:  "For  further  plea  in  this  behalf  de- 
fendant says  that  heretofore,  to  wit,  at  the  fall 
term,  1893,  of  this  court,  plaintiff  brought  his 
suit  against  this  defendant,  as  shown  by  at- 
tached copy  of  summons  and  complaint,  ask- 
ed to  be  taken  as  a  part  hereof,  to  recover 
possession  of  the  land  described  in  his  com- 
plaint, at  which  time  this  defendant  appeared 
by  her  attorney  and  filed  the  following  pleas: 
*Now  comes  the  defendant  in  the  above-stated 
cause,  and  makes  the  following  pleas:  (1)  In 
short  and  by  consent,  the  general  issue.  (2) 
The  defendant  for  further  plea  in  this  behalf 
says  that  the  plaintiff's  suit  is  based  upon  a 
certain  mortgage,  executed  by  defendant  on 
the  3d  day  of  March,  1892,  to  secure  a  debt 
therein  mentioned;  that  prior  to  the  com- 
mencement of  this  suit,  and  prior  to  the  fore- 
closure of  said  mortgage,  the  debt  was  paid 

and  discharged.'    And  at  the term,  189-, 

of  this  court,  a  trial  was  had  on  the  above 
pleas,  the  plaintiff  joining  issue  thereon,  and 
it  becoming  material,  and  necessary  upon 
said  issue,  for  the  jury  to  determine  whether 
or  not  this  defendant  was  really  indebted  to 
the  plaintiffs  upon  said  mortgage,  a  verdict  was 
rendered  in  favor  of  this  defendant,  and  judg- 
ment rendered  accordingly,  a  copy  of  which 
judgment  entry  \a  hereto  attached  and  asked  to 
be  taken  as  a  part  of  this  plea.  And  defendant 
avers,  that  the  present  suit,  the  parties,  sub- 
ject-matter and  point  in  issue  are  the  identical 
parties,  subject-matter  and  point  in  issue  in- 
volved in  the  former,  and  defendant  avers 
that  there  is  a  valid  subsisting  judgment  in 
her  favor,  as  to  this  question  and  matter,  and 
that  plaintiffs  rely  on,  in  the  present  suit,  in 
support  of  their  title,  the  same  identical  mort- 
gage given  by  defendant  to  plaintiffs  upon  the 
(and  in  question,  and  used  in  the  former  trial 
^>f  this  cause;  and  defendant  says  the  ques- 
tion of  payment,  vel  non,  of  this  mortgage 
debt  was  decided  in  her  favor  under  the  issue 
upon  which  the  former  trial  was  had.  Where- 
fore defendant  says  plaintiffs  should  not  re- 
cover in  this  suit"  The  plaintiffs  moved  to 
strike  this  plea  from  the  file,  which  motion 
was  overruled.  Thereupon  the  plaintiffs  de- 
murred to  this  plea  of  res  ad  judicata  upon 


the  following  gi*ounds:  "(1)  It  shows  upon  its 
face  that  said  foimer  action  was  an  action  in 
the  nature  of  an  action  of  ejectment,  while 
this  action  \a  an  action  in  the  nature  of  an 
action  of  ejectment  <2)  Because  it  does  not 
show  that  the  verdict  and  judgment  in  said 
former  action  were  rendered  upon  the  issue  of 
payment  of  mortgage  debt."  This  demurrer 
was  sustained,  and  to  the  ruling  of  the  court 
the  defendant  duly  excepted.  The  defendant 
then  pleaded  two  pleas,  the  first  of  which  was 
the  general  issue,  and  the  second  was  as  fol- 
lows: "That  the  plaintiffs'  suit  is  based  upon 
a  certain  mortgage,  executed  by  defendant  to 
plaintiffs,  and;  that  before  the  commencement 
of  this  suit  the  debt  was  fully  paid  and  dis- 
charged." To  the  second  plea  the  plaintiffs 
demurred  upon  the  ground  that  it  falls  to 
show  that  the  plaintiffs  sued  in  this  action 
as  mortgagees,  or  that  said  mortgage  debt 
was  paid  before  the  foreclosure  of  this  mort- 
gage. This  demurrer  was  overruled.  There- 
upon the  plaintiffs  filed  the  following  replica- 
tion: "Now  come  the  plaintiffs,  and  for  a  rep- 
lication to  plea  No.  2  of  defendant,  say:  That 
plaintiffs  are  not  suing  as  mortgagees  In  this 
action,  but  claim  title  directly  by  a  deed  from 
Wm.  Cumiinghame,  and  that  said  mortgage 
mentioned  in  said  plea  was  foreclosed  under 
the  power  of  sale  contained  therein,  and  a 
deed  executed  to  Wm.  Cunninghame,  the  pur- 
chaser at  said  sale  on,  to  wit,  21st  day  of  Au- 
gust, 1893.  That  Wm.  Cunninghame,  the  pur- 
chaser at  said  sale,  executed  and  conveyed  to 
plaintiffs  by  good  and  sufficient  deed  the 
premises  here  sued  for,  on,  to  wit  the  28th 
day  of  August  1893,  and  that  this  suit  was 
brought  after  the  execution  of  both  of  said 
deeds."  The  defendant  moved  to  strike  this 
replication  from  the  file,  and  duly  excepted  to 
the  court's  overruling  his  motion.  The  de- 
fendant then  filed  the  following  rejoinder  to 
the  plaintiffs'  replication:  "And  now  comes 
the  defendant  and  for  a  rejoinder  to  plaintiffs' 
replication  says,  that  there  was  a  mortgage 
executed  by  defendant  to  plaintiffs  on  the 
land  in  suit  and  that  at  the  sale  under  fore- 
closure of  said  mortgage  Wm.  Ounninghame 
was  only  a  nominal  purchaser,  and  that  no 
consideration  was  paid  by  him  for  the  pur- 
chase of  said  lands,  but  that  he  only  bought 
in  said  lands  for  the  express  purpose  of  recon- 
veying  to  Mayer  Broa"  The  plaintiffs  moved 
to  strike  this  rejoinder  from  the  files,  upon 
the  ground  that  it  was  immaterial,  irrelevant 
and  frivolous,  and  because  it  was  a  departure 
from  the  original  defense.  The  court  sus- 
tained tills  motion,  and  to  this  ruling  the  de- 
fendant duly  excepted.     , 

G.  W.  Westbrook,  a  juror,  testified  upon  the 
voir  dire  that  he  was  first  cousin  to  defend- 
ant's son-in-law,  and  was  excused  by  the 
court  of  its  owtf  motion,  to  which  action  of 
the  court  the  defendant  duly  excepted. 

The  plaintiffs  introduced  in  evidence  a  mort- 
gage properly  executed  to  them  on  the  3d  day 
of  March,  1892,  by  M.  M.  Williamson  and  C. 

E.  Suddath,  and  duly  recorde 
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clause  of  which  contained  the  words  "grant, 
bargain,  sell  and  convey,"  and  which  con- 
veyed the  following  described  lands:  "One 
hundred  and  sixty  acres  of  land  lying  and  be- 
ing in  Marengo  county,  Ala.,  known  as  the 
'Williamson  Place,'  and  bounded  on  the  north 
by  the  lands  of  W.  K.  Thomas,  on  the  south 
by  the  lands  of  W.  S.  Skinner,  on  the  east  by 
the  lands  of  F.  H.  Skinner  &  Son,  and  on  the 
west  by  the  lands  of  Monday  Mcintosh." 

It  was  admitted  that  the  mortgage  sale  was 
regular.  The  plaintiffs  next  introduced  in  ev- 
idence a  deed  from  Mayer  Bros,  to  William 
Gunninghame  properly  executed  on  the  21st 
day  of  August,  1893«  which  conveyed  the  fol- 
lowing described  lands:  "ITie  N.  W.  %  of  sec- 
tion 22,  township  14,  range  8  east,  in  Marengo 
county,  Alabama.**  The  plaintiffs  next  introdu- 
ced in  evidence  a  deed  from  William  Gunning- 
hame to  themselves,  properly  executed  on  the 
28th  day  of  August,  1893,  which  conveyed  the 
following  described  lands:  "The  N.  W.  %  of 
section  22,  township  14,  range  8  east,  in  Ma- 
rengo .county,  Alabama.**  The  plaintiffs  then 
introduced  a  witness,  George  B.  Thomas,  who 
testified  that  he  lived  close  to  Mrs.  M.  M. 
Williamson,  and  was  acquainted  with  the 
Williamson  lands,  and  knew  where  they  were 
situated;  and  that  at  the  time  the  mortgage 
aforesaid  was  executed  to  Mayer  Bros,  they 
were  bounded  as  follows:  On  the  north  by 
the  lands  of  W.  K.  Thomas  and  one  Skinner; 
on  the  south  by  the  lands  of  Ann  Watkins  and 
W.  S.  Skinner;  on  the  east  by  the  Bradford 
lands;  and  on  the  west  by  the  lands  of  Mon- 
day Mcintosh;  that  Ann  Watkins  bought  her 
40  acres  of  land  from  W.  S.  Skinner,  and  that 
the  Williamson  lands  were  in  the  N.  W.  ^  of 
section  22,  township  14,  range  3  E.,  in  Maren- 
go county,  Ala.;  that  he  knew  of  no  other 
Williamson  lands  than  those  where  she  lived; 
that  Mrs.  Williamson  had  been  living  on  these 
lands  for  about  17  years;  that  the  fair  rental 
value  of  the  said  lands  was  $50  or  $75  per 
year.     Here  plaintiffs  rested. 

The  defendant  then  offered  to  Introduce  In 
evidence  a  deed  from  F.  A  Royal  and  wife  to 
Ganoll  Williamson  and  M.  M.  Williamson, 
properly  executed  on  the  7th  day  of  March, 
1870,  and  conveying  the  following  described 
lands:  •'The  N.  W.  %  of  secUon  22,  township 
14,  range  3  east,  in  Marengo  county,  Ala.*' 
The  plaintiffs  objected  to  the  introduction  of 
the  deed  upon  the  grounds  that  it  was  irrele- 
vant and  illegal  testimony,  and  the  court  sus- 
tained the  objection  and  refused  to  permit  de- 
fendant to  Introduce  the  deed,  whereupon  the 
defendant  duly  excepted. 

It  was  agreed  and  admitted  by  parties  to 
the  suit  "that  the  deed  from  the  partners  com- 
posing the  firm  of  Mayer  Bros,  to  Wm.  Gun- 
ninghame, bearing  date  August  21,  1893,  re- 
cited therein  a  sale  in  strict  compliance  with 
the  terms  of  said  mortgage;  that  the  law  day 
of  said  mortgage  was  November  1,  1892,  and 
that  in  conveying  said  lands  the  statutory 
words  'grant,  bargain,  sell  and  convey  to  said 
Mayer  Bros.'  were  written  therein  in  the  grant- 


ing clause  by  said  M.  M.  Williamson,  and  that 
said  mortgage  contained  the  provision  that  in 
case  of  a  sale  of  said  lands  that  said  Mayer 
Bros.,  their  agent,  attorney  or  assignee  may 
bid  thereat  and  become  the  purchaser  the 
same  as  If  they  were  not  parties  to  this  in- 
strument.*' This  was  substantially  all  of  the 
evidence,  and  the  court  at  the  request  of  the 
plaintiffs  gave  the  general  affirmative  charge 
in  their  behalf.  The  defendant  duly  except- 
ed to  the  giving  of  this  charge,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give 
the  general  affirmative  charge  asked  by  her. 
There  were  verdict  and  judgment  for  the 
plaintiffs.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Miller  A  Kirven,  for  appeUant  William 
Gunninghame,  for  appellees. 

HARALSON,  J.  1.  T^ere  was  no  error  in 
excusing  the  juror,  Westbrook,  on  the  ground 
that  he  was  first  cousin  to  the  defendant's 
son-in-law.  It  is  a  duty  of  the  trial  court, 
as  far  as  it  can  be  done  consistently,  to  see 
that  fair  and  impartial  trials  are  had,  and 
it  may,  to  that  end,  of  its  own  motion,  reject 
a  juror  summoned,  if  It  appears,  under  the 
circumstances,  he  is  an  unsuitable  person  to 
serve.  A  duty  thus  exercised,  not  arbi- 
trarily, but  apparently  for  good  purposes  in 
the  interest  of  justice,  will  not  be  review- 
ed. State  V.  Marshall,  8  Ala.  302;  Fariss  v. 
State,  85  Ala.  4, 4  South.  679;*  Griffin  v.  State, 
90  Ala.  599,  8  South.  670. 

2.  The  plaintlfl!s  demurred  to  the  defend- 
ant's plea  of  res  adjudicata,  on  the  ground, 
among  others,  that  the  former  action  was 
one  in  the  nature  of  an  action  in  ejectment, 
and  the  present  action  was  one  of  the  same 
nature. 

A  judgment  in  ejectment  was  never  final 
at  common  law;  either  party  failing,  might 
bring  a  new  action,  and  the  former  judgment 
was  not  a  bar  to  the  last  suit  This  rule  has 
been  changed  by  statute  in  this  state,  to  the 
extent,  that  two  judgments  in  favor  of  de- 
fendant, between  the  same  parties,  in  which 
the  same  title  is  put  in  issue,  is  a  bar  to  any 
action  for  the  recovery  of  the  land,  or  any 
part  thereof  between  the  same  parties  or 
their  privies,  founded  on  the  same  title. 
Gode,  I  2714;  Winston  v.  Hodges,  102  Ala. 
308,  15  South.  528;  Morgan  v.  Lehman,  92 
Ala.  440,  9  South.  314;  Gamp  v.  Forrest,  13 
Ala.  117;  Adams,  Bj.  351.  This  cause  seems 
to  fall  within  this  rule.  The  first  action  was 
for  the  same  land,  and  between  the  same 
parties  as  in  the  former  suit,  and  the  verdict 
and  judgment  were  for  the  defendant.  The 
former  was  no  bar  tx>  the  present  action.  If 
the  jury  found  in  the  former  suit,  that  the 
mortgage  had  been  paid,  that  fact  would  not, 
more  than  any  other  finding  under  the  gen- 
eral issue,  which  was  pleaded  also,  bar  the 
plaintiffs'  right  to  bring  another  acUon  for 
the  land.  ^.^.^.^^^  ^^  VaUU^LC 
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3.  The  defendant  In  the  present  action,  as 
In  the  former  one,  pleaded  that  the  suit  was 
based  on  a  mortgage  on  said  lands  by  de- 
fendant to  plaintiffs,  and  'that  the  same  was 
paid  and  fully  discharged  before  the  bringing 
of  this  suit.  The  plaintiffs  replied  to  this 
plea,  in  substance,  that  they  were  not  suing 
as  mortgagees,  but  that  they  claimed  title 
directly  by  a  deed  from  William  Cunning- 
hame;  that  the  mortgage  mentioned  in  the 
plea  had  been  foreclosed  under  the  power 
of  sale  contained  therein,  and  a  deed  was 
executed  to  William  Gunninghame,  the  pur- 
chaser at  said  sale,  oa  the  21st  of  August,  1898; 
that  said  Gunninghame,  the  purchaser  at  said 
sale,  executed  a  good  and  sufficient  deed,  and 
conveyed  to  plaintiffs  the  premises  sued  for, 
on,  to  wit,  the  28th  of  August,  1898,  and  that 
this  suit  was  brought  after  the  execution  ol 
both  of  said  deeds. 

The  defendant  did  not  demur  to  this  repli- 
cation, and  test  its  sufficiency  thereby,  but 
moved  to'  strilce  it  out,  because  insufficient 
in  law,  and  no  answer  to  the  plea.  The  court 
very  properly  overruled  the  motion  to  strilce. 
The  replication  was  framed,  and  intended 
to  set  up,  that  the  mortgage  having  been 
foreclosed  under  the  power,  and  the  lands 
having  been  purchased  by  Gunninghame,  to 
whom  a  conveyance  was  made  by  the  mort- 
gagees, and  Gunninghame  afterwards,  hav- 
ing conveyed  the  lands  to  plaintiffs,  the 
plaintiffs  by  virtue  of  such  conveyances,  did 
not  become  the  assignees  of  the  mortgage, 
but  the  owners  of  the  land,  to  the  extent  that 
the  mortgagor  had  title  thereto;  and  that 
they  sued  in  this  action,  not  as  mortgagees, 
or  as  assignees  of  the  mortgagees,  but  as  the 
owners  of  the  land.  Matlcln  v.  Marx,  96  Ala. 
501,  11  South.  683. 

Granting  that  said  replication  was  defect- 
ive,—a  question  we  need  not  decide,— yet  It 
was  not  frivolous  on  its  face,  and  its  suffi- 
ciency should  have  been  tested  by  demurrer, 
and  not  by  motion  to  strilce  it  from  the  file. 
Powell  V.  Grawford,  110  Ala.  295,  18  South. 
302;  Lindsay  v.  Morris,  100  Ala.  547,  13 
South.  619;  Matkin  v.  Marx,  supra. 

4.  The  defendant  rejoined  to  this  replica- 
tion, that  there  was  a  mortgage  executed  by 
defendant  to  plaintiffs  on  the  land  in  suit, 
and  that  under  a  sale  on  foreclosure  of  said 
mortgage,  William  Gunninghame  was  only 
a  nominal  purchaser,  and  no  consideration 
was  paid  by  him  for  said  lands,  and  that 
he  only  bought  them  for  the  purpose  of  re- 
conveying  them  to  the  plaintiffs. 

The  court  properly  sustained  a  demurrer  to 
this  rejoinder.  The  fact  that  Gunninghame 
was  the  purchaser  and  a  mere  conduit  of  ti- 
tle from  the  mortgagees  to  him,  and  back  to 
themselves,  after  the  mortgage  was  foreclose 
ed,  did  not  operate  as  a  mere  assignment  of 
the  mortgage,  but  it  did  operate  to  convey  to 
plaintiffs  the  legal  title  to  the  land,  by  which 
they  became  the  owners  of  the  property,  and 
on  which  they  might  maintain  ejectment. 

5.  The  case  was  tried  on  issue  joined  on 


the  plea  of  not  guilty,  and  on  plaintiffs*  rep- 
lication to  defendant's  plea  of  payment  The 
facts  set  up  in  this  replication  were  precisely 
proved.  The  defendant  in  her  rejoinder  to 
plaintiffs*  replication  to  the  plea  of  payment, 
admitted  the  foreclosure,  and  the  execution 
of  the  deed  from  the  mortgagees  to  Gunning- 
hame, and  from  him  back  to  them.  By  the 
agreement  of  facts  between  the  parties  found 
in  the  transcript.  It  was  admitted,  that  the 
foreclosure  sale  was  after  default  in  the 
mortgage;  that  the  mortgage  which  was 
foreclosed,  contained  a  stipulation,  "that  in 
case  of  a  sale  of  said  lands,  Mayer  Bros,  [the 
plaintiffs],  their  agent,  attorney  or  assignees 
may  bid  thereat,  and  become  the  purchasers, 
the  same  as  if  they  were  not  parties  to  this 
instrument,"  and  that  the  conveyance  of  said 
lands  to  plaintiffs  by  said  Gunninghame.  aft- 
er his  purchase  at  foreclosure  sale,  and  the 
execution  of  the  deed  by  plaintiffs  as  mort- 
gagees after  foreclosure  to  him,  contained 
the  statutory  words,  "grant,  bargain,  sell  and 
convey  to  said  Mayer  Bros.,"  which  evi- 
denced a  conveyance  of  the  legal  title  to  said 
lands,  after  foreclosure,  and  not  a  mere  as- 
signment of  the  mortgage.  The  recitals  In 
Gunninghame's  deed  as  to  the  foreclosure 
and  regularity  of  the  sale,  are  to  be  taken 
as  prima  facie  true.  Naugher  v.  Sparks,  110 
Ala.  572,  18  South.  45. 

6.  There  was  no  error  in  excluding  the  deed 
offered  by  defendant,  from  F.  A.  Royal  to 
the  lands  in  suit,  to  GarroU  Williamson  and 
himself,  executed  on  the  7th  March,  1870. 
It  was  Irrelevant  and  illegal  evidence  as  to 
the  Issues  in  the  cause.  The  later  mortgage 
of  defendant  to  plaintiffs,  its  foreclosure  and 
the  conveyances  following,  had  the  effect  to 
transfer  to  plaintiffs  the  title  to  whatever  in- 
terest he  had  in  the  lands. 

7.  It  Is  objected  that  the  general  charge 
should  not  have  been  given  for  the  plaintiffs, 
on  the  ground,  that  the  lands  mentioned  in 
the  mortgage  were  described  by  metes  and 
bounds,  and  in  the  complaint  by  land-office 
numbers.  But,  it  is  submitted,  the  evidence 
tended  to  show  without  conflict,  that  the 
lands  sued  for,  were  the  same  as  those  thus 
differently  described  in  the  mortgage,— the 
two  descriptions  not  being  different  in  sub- 
stance. Besides,  in  defendant's  rejoinder  to 
plaintiffs*  replication,  he  admits  that  the  lands 
sued  for  are  the  same  as  those  described  in  the 
mortgage. 

We  find  no  error  in  the  rulings  of  the  court 
below,  of  which  defendant  can  complain. 
Affirmed. 


(117  Ala.  2g6) 
WILK  V.  KEY  ct  al. 
(Supreme  Gourl  of  Alabama.    .Tan.  12,  1898.) 

Motion  for  New  Trial— Appeal  — Bill  of  Ex- 
CBPTION8— Sale- Fraud  of  Pcb- 

CHAS  BB— R  E8CI88I0N. 

1.  On  appeal  from  a  judgment,  when  the  er 
ror  assigned  is  that  the  court  improperly  re- 
fused  to  grant  a  new  trial,  a  statement  in  Jhe 
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bill  of  exceptions  that  "the  court  refused  to 
grant  said  motion"  is  a  sufficient  statement  of 
the  decision,  under  Acts  1890-91,  p.  779. 

2.  To  authorize  the  rescission  of  a  sale  of  chat- 
tels on  the  ground  of  fraud  of  the  yendee,  it 
must  appear  that  the  purchaser  was  at  the  time 
insolrent;  that  he  had  a  preconceiyed  design 
not  to  pay  for  the  goods,  or  no  reasonable  ex- 
pectation of  being  able  to  pay  for  them;  and 
that  he  had  intentionally  concealed  these  facts, 
or  made  a  fraudulent  representation  in  regard 
to  them. 

S.  In  an  action  by  a  yendor  against  a  subpur- 
chaser of  his  yendee  to  recoyer  goods,  on  the 
ground  of  fraud  on  the  part  of  ^e  yendee  in 
purchasing  them,  the  burden  of  proof  is  on 
plaintiff  to  show  the  yendee's  fraud;  then  on 
the  subpurchaser  to  show  that  he  paid  yalue 
for  the  goods;  and  then  on  plaintiff  to  proye 
that  the  subpurchaser  had  notice  of  the  fraud 
of  the  yendee,  when  he  purchased  or  before  he 
paid  the  price. 

4.  If  the  subpurchaser  had  no  notice  of  the 
fraud  by  which  his  immediate  yendor  acquired 
the  goods,  and  no  knowledge  of  facts  which 
should  haye  put  him  on  inquiry,  and  if  he  paid 
yalue  for  the  goods,  there  can  be  no  recovery 
against  him,  though  the  transaction  may  have, 
been  fraudulent,  as  to  the  creditors  of  the  orig- 
inal yendee. 

5.  Whether  the  subpurchaser  paid  cash  in 
whole  or  in  part  for  the  goods,  or  took  them  in 
payment  of  a  debt  due  to  him,  from  his  ven- 
dor, he  would  be  a  purchaser  for  value,  within 
the  meaning  of  the  rule  above  stated. 

Appeal  from  circuit  court,  Henry  county; 
J.  W.  Foster,  Judge. 

Action  of  detinue  by  Key,  Simmons  &  Go. 
against  E.  Galne.  G.  Wilk  intervened,  and 
claimed  the  property.  Judgment  was  ren- 
dered for  plaintiffs,  from  which  claimant  ap- 
peals.   Beversed. 

H.  A.  Pearce,  for  appellant.  Espy  &  Far- 
mer and  Sollle  &  Kirkland,  for  appellees. 


BRIGEJSLL,  0.  J,  This  appeal  is  from  the 
original  judgment  rendered  In  the  cause,  and 
the  tonly  error  assigned  is  that  the  court  be- 
low Improperly  refused  to  grant  a  new  trial 
therein  on  motion  of  appellant.  The  state- 
ment In  the  bill  of  exceptions  that  "the  court 
refused  to  grant  said  motion"  Is  a  sufficient 
statement  of  the  decision  of  the  court  ren- 
dered on  a  motion  for  a  new  trial,  under 
Acts  1800-91,  p.  779,  the  statute  not  requir- 
ing that  the  order  or  judgment  of  the  court 
granting  or  refusing  the  motion  shall  be  set 
out  in  full  in  the  bill  of  exceptions.  The 
contest  was  between  a  vendor  of  chattels 
and  a  subpurchaser  from  his  alleged  fraud- 
ulent vendee,  and  was  Instituted  by  the  fil- 
ing of  an  affidavit  and  claim  bond  by  ap- 
pellant to  try  the  right  of  property  in  the 
goods,  which  Jaad  been  seized  under  a  writ  of 
detinue  sued  out  by  appellee.  It  has  been 
repeatedly  declared  by  this  court  that,  to 
authorize  the  rescission  of  a  sale  of  chattels 
on  the  ground  of  fraud  on  the  part  of  the 
Yendee,  It  must  appear  (1)  that  the  pur- 
chaser was-  at  th'^  time  of  the  transaction 
Insolvent  or  in  falling  circumstauces;  (2) 
that,  at  the  time  of  ibe  purchase  of  the 
^ods,  he  had  a  preconceived  design  not  to 
pay  for  them,  or  no  reasonable  expectation 


of  being  able  to  pay  for  them;  (8)  that  he 
Intentionally  concealed  these  facts,  or  made 
a  fraudulent  representation  in  regard  to 
them.  Darby  r.  Kroell,  92  Ala.  608,  8  South. 
384;  Le  Grand  r.  Bank,  81  Ala.  129,  1  South. 
460;  Kyle  v.  Ward,  81  Ala.  120,  1  South. 
468;  Hornthall  v.  Schonfleld,  79  Ala.  107; 
Loeb  T.  Flash,  65  Ala.  520.  When  the  con- 
test is  between  the  render  and  a  subpur- 
chaser from  the  alleged  fraudulent  vendee, 
the  burden  of  proof  Is  on  the  plaintiff  or 
original  vendor,  in  the  first  instance,  to  show 
that  the  first  vendee,  being  Insolvent  or  In 
falling  circumstances,  obtained  the  goods  on 
credit  by  misrepresentation  or  fraudulent 
concealment  of  his  financial  condition,  with 
no  intention  or  reasonable  expectation  of 
paying  for  them.  When  this  proof  is  made 
by  the  plaintiff,  it  is  then  incumbent  on  the 
subpurchaser  to  show  that  he  paid  value 
for  the  goods.  The  onus  is  then  again  shift- 
ed upon  the  plaintiff  to  prove  that  the  sub- 
purchaser had  notice  of  the  fraud  of  the 
original  vendee  when  he  purchased  from 
him,  or  before  he  paid  the  purchase  money. 
Kyle  V.  Ward,  81  Ala.  121.  1  South.  468.  It 
Is  entirely  Immaterial  to  the  Inquiries  raised 
by  *  the  issue  in  such  cases  whether  the 
transaction  between  the  original  vendee  and 
his  subpurchaser  would  withstand  an  at- 
tack by  the  creditors  of  the  fbrmer,  since 
the  original  vendor,  having  elected  to  rescind 
the  contract,  does  not  occupy  the  relation  of 
creditor.'  If  the  subpurchaser  had  no  notice 
of  the  fraud  by  which  his  Immediate  vendor 
acquired  the  goods,  and  no  knowledge  of 
facts  which  should  have  put  him  on  Inquiry 
which,  if  diligently  prosecuted,  would  have 
led  to  a  knowledge  of  plaintiff's  claim,  and 
if  he  paid  value  for  the  goods,  there  can  be 
no  recovery  against  him,  notwithstanding 
the  transaction  may  have  been  fraudulent 
as  to  the  creditors  of  the  original  vendee. 
Traywick  v.  Keeble,  93  Ala.  498,  8  South. 
573.  And  whether  he  paid  cash,  in  whole  or 
in  part,  for  the  goods,  or  took  them  in  pay- 
ment of  a  debt  due  to  him  from  his  vendor, 
he  would  be  a  purchaser  for  value,  within 
the  meaning  of  the  rule  above  stated.  Rob- 
inson V.  Fairbanks,  81  Ala.  132,  1  South.  552. 
The  testimony  of  the  plaintiff  tended  to 
show  that  the  value  of  the  goods  in  contro- 
versy was  $109;  that  at  the  time  he  purchas- 
ed them,  September  7, 1895,  Keyton,  the  orig- 
inal vendee,  was  Insolvent,  but  that  he  made 
no  representations  as  to  his  financial  condi- 
tion; that,  when  seized  under  the  writ,  the 
goods  were  found,  covered  with  sacks,  in 
the  storeroom  of  one  Crine,  a  brother-in-law 
of.  defendant.  Conceding  that  this  testimony 
was  sufficient  to  cast  on  the  defendant  the 
burden  of  showing  that  he  had  paid  value 
for  the  goods,  this  burden  was  fully  sustain- 
ed by  him.  The  uncontradicted  evidence  is 
that  Keyton  was  indebted  to  defendant  in 
the  sum  of  SF200.  due  "by  two  promissory 
notes;  p.nd  tl.it  about  October  1,  1895.  de- 
fendant i^Iaceu  the  notes  for  collection^ <^ 
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the  hands  of  an  attorney,  who,  being  nnable 
to  collect  the  monej,  received  from  Keyton, 
in  payment  of  the  notes,  the  goods  in  con- 
troTersy,  together  with  other  goods  of  a 
similar  kind,  amounting,  at  their  invoice 
value,  to  $256,  and  paid  Keyton  the  differ- 
ence, $56,  in  cash;  that  the  goods  were  sent 
from  Headland,  where  Keyton  resided,  to 
Dathan,  where  the  defendant  was  in  busi- 
ness,—and  the  latter,  not  having  room  In  hia 
saloon  to  store  the  goods,  obtained  permis- 
sion from  Grine  to  place  them  in  his  store- 
room; and  that  defendant  had  no  knowl- 
edge, at  the  time,  ,as  to  Keyton's  financial 
condition,  but  believed  he  was  solvent  This 
testimony  was  undisputed,  and  no  efflort  was 
made  to  contradict  it  It  was  clearly  suffi- 
cient to  cast  on  the  plaintiff  the  burden  of 
proving  that  defendant  had  notice,  actual 
or  constructive,  of  the  alleged  fraud  by 
which  Keyton  acquired  possession  of  the 
goods;  and.  If  its  truth  had  been  admitted, 
it  wtould  have  Justified  the  giving  of  the  gen- 
eral charge  in  favor  of  the  defendant  Un- 
til some  evidence  was  introduced  by  plain- 
tiff tending  to  show  that  defendant  had 
such  notice,  no  prima  facie  case  was  made 
out  There  is  nothing  in  the  record  as  to 
the  circumstances  attending  the  transaction 
between  Keyton  and  the  defendant  that 
tends  to  weaken  this  testimony,  or  that 
would  justify  a  Jury  in  ignoring  it  Allow- 
ing all  presumptions  of  the  correctness  of 
the  verdict  that  might  reasonably  be  drawn 
from  all  the  evidence,  the  preponderance  of 
the  evidence  against  it  Is  so  decided  that  we 
are  clearly  convinced  that  It  was  wrong  and 
unjust  and  that  a  new  trial  should  have 
been  granted.  The  Judgment  of  the  circuit 
court  Is  reversed,  and  a  Judgment  here  ren- 
dered, granting  a  new  trial,  and  remand- 
ing the  cause.    Beversed  and  remanded. 

(60  La.  Ann.  21) 

8TATB  V.  BAZIJLB3.    (No.  12,600.)i 
(Supreme  Oonrt  of  Louisiana.    Jan.  10,  1898.) 

BtATUTES— SUBJCGT  AND   TlTLS—CRIMnTAL  LaW— 
BUBDBN  OF  FBOOF— PRBPONDBRANOB 

OF  Tbstimont. 

1.  Act  Na  59  of  1896  had  not  to  violate  the 
constitutional  provision  which  requires  every 
law  enacted  to  embrace  but  one  object  and  to 
express  the  same  in  its  title. 

2.  The  rule  of  criminal  evidence  requires  the 
prosecution  to  establish  the  guilt  of  the  accused 
by  legal  and  sufficient  evidence  to  the  satisfac- 
tion of  the  jury,  beyond  a  reasonable  doubt  It 
does  not  go  further,  and  require  a  preponder- 
ance of  testimony. 

8.  The  jury,  beina  the  exclusive  judges  of  the 
facts  in  a  criminal  prosecution,  may,  as  their 
judgment  indicates,  give  effect  to  the  testimony 
of  certain  of  the  witnesses,  and  disregard  that 
of  others. 

(Syllabus  hy  the  Court) 

Appeal  from  Judicial  district  court,  parish  of 
Avoyelles;   B.  North  Cullom,  Jr.,  Jmlge. 

EU  Bazile  was  convicted  of  assault  with  in- 
tent to  rape,  and  he  appeals.    Affirmed. 

a  Rehearing  denied  January  24, 1898^ 


John  H.  Overton  and  Alphonse  Y.  Goco,  for 
appellant  Milton  J.  Cunningham,  Atty.  Gen., 
and  Phanor  Breazeale,  Dist  Atty.  (Pierre  A. 
Simmons,  Jr.,  of  counsel),  for  the  State. 

BLAN(}HARD,  J.  The  accused  was  indict- 
ed for  assault  with  intent  to  rape,  convicted, 
and  sentenced  to  five  years  at  hard  labor.  He 
appeals,  and  presents  as  error  the  reiCusal  of 
the  trial  Judge  to  charge  the  Jury  on  two  spe- 
cial instructions  asked  for  on  his  behalf.  The 
first  was:  "In  a  crhninal  trial  the  state  must 
establish  its  case,  not  only  by  a  preponder- 
ance of  evidence,  but  by  such  proof  as  estab- 
lishes the  guilt  of  the  accused  to  the  satisfac- 
tion of  the  Jury,  beyond  a  reasonable  doubf* 
The  Judge,  having  already  charged  fully  the 
law  of  "reasonable  doubt*'  declined  to  give 
the  special  charge  as  worded,  on  the  ground 
stated  in  the  bill  of  exceptions,  as  follows: 
'Treponderance  of  evidence  does  not  figure. 
It  requires  on  part  of  the  state  proof  of  guilt 
by  legal  and  sufilcient  evidence  to  establish 
the  crime  to  the  satisfaction  of  the  jury,  and 
beyond  a  reasonable  doubt"  There  was  no 
error  in  this.  The  rule  of  criminal  evidence 
requhres  the  state  to  establish  the  guilt  of  an 
accused  person  by  legal  and  sufficient  evi- 
dence, to  the  satisfaction  of  the  Jury,  beyond 
a  reasonable  doubt.  It  does  not  go  further, 
and  require  a  preponderance  of  testimony.  It 
is  for  the  Jury  to  weigh  the  testimony  of  each 
witness  called  on  behalf  of  the  prosecution 
and  defense,  and  to  give  such  effect  to  the 
same  as,  in  their  Judgment  under  the  sanction 
of  their  oaths,  it  may  be  entitled  to,  always 
bearing  In  mind  that  unless  they  are  satisfied, 
from  the  whole  evidence  adduced,  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt, 
they  must  acquit. 

The  second  special  Instruction  asked  was: 
"Where  two  witnesses  for  the  state  contra- 
dict each  other  upon  some  material  fact,  it  is 
the  duty  of  the  Jury  to  disregard  the  testi- 
mony of  both,  especially  if  their  testimony 
cannot  be  reconciled."  The  trial  Jndge  re- 
fused this,  on  the  ground  that  "the  Jury  were 
sole  and  exclusive  Judges  of  the  facts,  and 
were  authorized  to  regard  or  disregard  the 
evidence  or  testimony  of  any  witness  or  wit- 
nesses, either  in  whole  or  in  part,  as,  in  their 
Judgment,  the  testimony  of  said  witness  or 
witnesses  was  worthy  of  credit  or  not,"— as  he 
had  already  charged  them.  There  was  no  er- 
ror here.  The  law  is  accurately  stated  by 
the  Judge. 

A  third  ground  urged  for  reversal  of  the 
verdict  and  sentence  is  that  the  law  under 
which  defendant  was  tried  and  convicted  (Act 
No.  59  of  1806)  is  unconstitutional,  because 
its  object  is  not  clearly  set  forth  in  its  title. 
Act  59  of  1896  amends  and  re-enacts  section 
792  of  the  Revised  Statutes.  It  charges  that 
section  only  in  the  term  of  punishment  The 
earlier  law  fixes  the  punishment  for  the  of- 
fense denounced  at  "not  exceeding  two 
years";  the  later  law,  at  "not  more  than 
twenty  years." 
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tntlon  which  the  ic-enacting  law  Is  claimed 
to  have  violated  U  article  29,  which  declares: 
''Every  law  enacted  1^  the  general  assembly 
shall  embrace  but  one  object,  and  that  shall 
be  expressed  In  the  tiUe."  The  title  of  Act 
No.  59  is:  "An  act  to  amend  and  re-enact 
section  792  of  the  Revised  Statutes  of  1870." 
The  point  here  raised  is  no  longer  an  open 
question.  It  has  been  settled  by  adjudications 
of  this  court,  against  the  contention  of  the  de- 
fendant State  v.  Bead,  49  La.  Ann.  1535,  22 
6outh.  761;  State  v.  Garrett,  29  La.  Ann. 
637;  State  v.  Barrow,  30  La.  Ann.  667.  Judg- 
ment affirmed. 

(50  La.  Ann.  92) 

STATE  V.  KOBBRTSON.    (No.  12,587.) 
(Supreme  Ck>urt  of  Louisiana.    Jan.  10,  1898.) 
Manslauohter— DuTT  TO  Retreat. 
The  duty  of  retreat  of  one  assaulted  with 
intent  to  take  his  life  or  do  him  great  bodily 
harm  is  not  unqualified.  •  There  is  no  obligation 
of  such  retreat  when,  from  the  suddenness  or 
violence  of  the  attack,  retreat  would  endanger 
the  life  of  the  person  assaulted.    1  Archb.  Cr. 
Law,  p.  791  et  seq.;   State  v.  Ohandler,  5  La. 
Ann.  490. 
(Syllabus  by  the  Goart) 

Appeal  from  judicial  district  court,  parish  of 
Jackson;  M.  F.  Machen,  Judge. 

Frank  M.  Robertson  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

Fred.  W.  Price,  for  appellant  Milton  J. 
Cunningham,  Atty.  Gen.,  and  A.  B.  Hundley, 
Dist  Atty.  (Pierre  A.  Simmons,  Jr.,  of  counsel), 
for  the  State. 

MILLER,  J.  The  defendant  appeals  from 
the  sentence  for  manslaughter.  Our  decision 
Is  controlled,  irrespective  of  the  other  ques- 
tion raised,  by  the  exception  reserved  on  be- 
half of  the  defendant  to  the  charge  of  the 
court  The  Instruction  requested  by  the  coun- 
sel for  the  accused  was.  In  substance,  that  one 
suddenly  attacked  is  not  compelled  to  retreat 
when  imminent  danger  would  follow  and  la 
apparent.  This  was  refused,  and,  in  signing 
the  bin,  the  court  states  that  It  did  charge  that 
the  party  assaulted  is  compelled  to  retreat  until 
•ome  imminent  and  Immediate  danger  of  life 
or  some  great  bodily  harm  arises,  and,  besidea, 
the  general  law  as  to  self-defense  had  been 
given.  As  the  court  charges  as  to  the  duty  of 
retreat  of  the  person  assaulted  with  the  Intent 
to  take  his  life  or  Inflict  great  bodily  harm,  we 
must  assume  the  phase  of  testimony  was  before 
the  Jury  to  call  for  a  charge  of  that  character. 
While  the  charge  requested  might  be  deemed 
deficientln  some  respects,  we  think  the  accused 
was  substantially  entitled  to  the  instruction 
asked.  The  court,  in  its  refusal  to  give  that 
Instmction,  informs  us  the  law  on  the  subject 
bad  already  been  given,  and  incorporates  in  the 
bill  that  portion  of  his  charge  he  deems  sufti- 
dent  The  obligation  to  retreat  of  one  who  is 
assaulted  with  intent  to  kill  or  inflict  great  bod- 
ily injury  is  not  unqualified.  In  the  leading  Case 
of  Sclfridge,  Horr.  &  T.  Gas.  3,  followed  by  our 


courts,  and  recognized  at  correct  hi  the  text- 
books, the  law  is  stated  in  substance  thus: 
When,  from  the  nature  of  the  attack,  there  is 
reasonable  ground  to  believe  there  is  a  design 
to  destroy  the  life  of  the  accused,  or  commit 
any  known  felony  on  his  person,  the  killing  of 
the  assailant  will  be  Justifiable  homicide.  And 
again:  "A  man  may  repel  force  by  force,  In 
defense  of  his  person,  habitation,  or  property, 
against  one  who  manifestly,  by  violence  or  sur< 
prise,  attempts  to  commit  a  felony,  such  as 
murder,  robbery,  etc  In  these  cases  he  is  not 
obliged  to  retreat  bat  may  pursue  his  adver- 
sary until  he  has  secured  himself  from  all 
danger;  and,  if  he  kill  him  in  so  doing,  it  is 
justifiable  homicide."  1  Archb.  Or.  Law,  p. 
791  et  seq.,  notes  at  foot  State  v.  Chandler, 
6  La.  Ann.  490.  The  charge  given  makes  the 
retreat  compulsory  without  the  qualification 
which  we  deem  to  be  settled  thus,  as  stated  in 
the  Selfridge  Case:  "When  the  attack  on  the 
accused  is  so  sudden,  fierce,  and  violent  that  a 
retreat  would  not  diminish,  but  increase,  his 
danger,  the  accused  may  instantly  kill  his  ad- 
versary, without  retreating  at  all."  We  think 
the  verdict  should  be  set  aside,  and  a  new  trial 
granted.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  sentence  of  the  lower 
court  shall  be  set  aside  and  reversed,  the  case 
remanded  for  a  new  trial,  and  the  accused  be 
held  in  custody  to  abide  that  trial* 


(89  Pla.  617) 
OPPENHEIMER  v.  GUCKENHEIMBR  et  aL 

(Supreme  Court  of  Florida.  Dec  21,  1897.) 
Fbacdulbnt  Convbtanobs. 
Where  a  creditor,  with  knowledge  of  his 
debtor's  insolvency,  takes  from  him  a  convey- 
ance of  all,  or  substantially  all,  of  his  property, 
and  more  than  is  reasonably  necessary  to  pay 
the  debt  due  such  creditor,  cancels  his  debt  in 
part  payment  therefor,  and  for  the  residue  of 
the  purchase  price  executes  and  delivers  to  the 
debtor  his  promissory  notes,  payable  at  various 
future  dates,  mostly  one  year,  such  transaction 
is  in  law  void  per  se  as  against  other  existing 
creditors,  no  matter  what  the  real  motives  of 
the  parties  were,  because  the  transaction  neces- 
sarily hinders  and  delays  such  creditors  in  the 
collection  of  their  debts.  Expressions  in  Wil- 
son V.  Lott  6  Fla.  806,  and  Ballard  v.  Eckman, 
20  Fla.  661,  militating  against  these  views,  dis- 
approved. 

(Syllabus  by  tbe  0>urt) 

Error  to  circuit  court,  Polk  county;  Barron 
Phillips,  Judge. 

Attachment  in  an  action  by  S.  Ouckenhelmer 
and  A.  S.  Guckenheimer  against  Montfort  & 
(30.,  a  firm  composed  of  W.  T.  Montfort  and 
J.  S.  Oppenhelmer.  L.  S.  Oppenheimer  inter- 
posed a  claim.  From  a  Judgment  for  plain- 
tifFs,  claimant  brings  error.     Affirmed. 

Wilson  &  Wilson  and  Sparkman  &  Spark- 
man,  for  plaintiff  in  error.  Frank  CUark,  J. 
L.  Albritton,  H.  H.  Buckman,  and  R.  W.  Wil- 
liams, for  defendants  in  error. 

PER  CURIAM.     On  March  29,   1892.   the 
plaintiff  in  error  interposed  a  daim  to  certain 
Digitized  by  VjUU  V  IKZ 
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gcxMls  and  chattels  wbich  had  been  taken  by 
the  sheriff  of  Polk  county  under  a  writ  of  at- 
tachment against  the  goods,  chattels,  lands,  and 
tenements  of  Montfort  &  Co.,  a  firm  composed 
of  W.  T.  Montfort  and  J.  S,  Oppenheimer,  sued 
out  by  defendants  in  error.  Upon  the  trial  of 
this  claim  proceeding  in  the  circuit  court  of 
Polk  county  the  following  facts  were  proven: 
J.  S.  Oppenheimer  was  claimant's  brother.  On 
January  1,  1802,  Montfort  &  Ck>.  were  Insol* 
Tent,  and  the  claimant  was  aware  of  that  fact 
Montfort  &  Go.  were  at  that  time  indebted  to 
claimant  in  the  sum  of  16,302.58,  and  claimant 
was  security  for  them  to  the  amount  of  ^,300 
to  other  creditors,— total,  $10,602.68.  On  that 
date  claimant  purchased  of  Montfort  &  Co.  all 
their  visible  property,  consisting  of  two  sep- 
arate and  independent  stocks  of  merchandise, 
one  of  dry  goods,  valued  at  $8,500;  the  other, 
groceries,  valued  at  $3,500;  notes,  mortgages, 
and  accounts,  valued  at  $2»800,--<otal,  $14,800; 
and  also  wagons,  harness,  and  mules,  valued 
at  $450.  This  last  Item  was  paid  In  cash,  and 
the  $14,800  was  settled  in  the  following  man- 
mer:  Claimant  canceled  his  Indebtedness 
against  Montfort  &  Co.;  assumed  the  debts  of 
Montfort  &  Co.  for  which  he  was  surety;  paid 
Montfort  &  Co.  the  sum  of  $1,500  in  cash,— 
part  on  day  of  sale,  balance  within  a  few  days 
afterwards,— and  executed  and  delivered  to 
Montfort  &  Co.  his  promissory  notes,  due  at 
various  future  dates,  mostly  one  year,  in  such 
sums  as  Montfort  &  Co.  requested,  amounting 
to  the  sum  total  of  $2,700.  There  was  also  evU 
dence  tending  to  show  that  it  was  understood 
between  claimant  and  Montfort  &  Co.  at  the 
time  of  the  sale  that  the  latter  were  to  divide 
the  cash  and  notes  among  their  other  creditors, 
and  that  with  the  cas)i  and  notes  various  debts 
of  Montfort  &  Co.  were  settled  at  from  25  to 
66%  per  cent  of  their  face  value.  There  was 
also  evidence  tending  to  show  that  one  of  the 
notes,  for  an  amount  much  larger  than  the 
claim  of  defendants  in  error,  was  sent  to  them, 
but  they  refused  to  accept  It  It  was  proven, 
and  not  denied  by  claimant,  that  defendants  in 
error  were  creditors  of  Montfort  &  Co.  at  the 
time  of  the  sale  by  Montfort  &  Co.,  and  that 
this  indebtedness  constituted  the  basis  for  the 
attachment  suit  in  which  the  claim  was  inter- 
posed. The  jury  rendered  a  verdict  against 
claimant,  and  from  the  judgment  entered 
thereon  this  writ  of  error  was  taken. 

Many  errors  are  assigned  upon  instructions 
of  the  court  and  upon  rulings  admitting  evi- 
dence. Tbe  facts,  as  we  have  stated  them, 
were  not  only  proven  by  competent  legal  evi- 
dence, but  the  most  of  them  were  proven  by 
claimant  himself,  and  none  of  them  were  de- 
nied by  him,  or  contradicted  by  any  other  evi- 
dence in  the  ease.  We  think  these  facts  were 
not  only  sulficient  to  authorize,  but  that  they 
imperatively  demanded,  the  verdict  rendered 
by  the  jury,  showing  conclusively,  as  they  did, 
that  the  sale  by  Montfort  &  Co.  to  claimant 
was  void  as  to  creditors  under  the  provisions 
of  our  statutes  against  fraudulent  conveyan- 
ces.    This  being  the  only  question  involved  In 


the  case,— L  e.  whether  the  sale  was  void  as 
against  the  creditors  of  Montfort  &  Co.— and 
the  legally  proven  and  admitted  facts  showing 
clearly  tliat  it  was,  we  do  not  think  claimant 
was  injured  by  any  ruling  of  the  court  below, 
even  if  erroneous  (as  to  which  we  express  no 
opinion).  What  we  do  hold  is  that,  where  a 
creditor,  knowing  that  his  debtor  is  insolvent, 
takes  from  him  a  conveyance  of  all,  or  substan- 
tially all,  of  his  property,  and  more  than  is 
reasonably  necessary  to  pay  a  debt  due  such 
creditor,  deducting  his  debt  in  part  payment 
therefor,  and  for  the  residue  of  the  purchase 
price  executes  and  delivers  to  the  debtor  his 
promissory  notes,  payable  at  various  future 
dates,  mostly  one  year,  such  transaction  is  In 
law  void  per  se  as  against  other  existing  cred- 
itors, no  matter  what  the  real  motives  of  the 
parties  were,  because  such  transaction  neces- 
sarily hinders  and  delays  such  creditors  in  the 
collection  of  their  debts.  Lehman  v.  Kelly,  68 
Ala.  19!i;  Montgomery  v.  Bayliss,  96  Ala.  342, 
11  South.  198;  Seligson  v.  Brown,  61  Tex.  180; 
Elser  V.  Graber,  69  Tex.  222,  6  S.  W.  560; 
Christian  v.  Greenwood,  23  Ark.  258;  Seger  v. 
Thomas,  107  Mo.  635,  18  S.  W.  33;  Meyberg 
V.  Jacobs,  40  Mo.  App.  128;  Oakford  v.  Dun- 
lap,  63  ni.  App.  498;  Clark  v.  Wise,  57  Barb. 
416. 

There  are  expressions  in  Wilson  v.  Lott,  5 
Fla.  305,  and  Ballard  v.  Eckman,  20  Fla.  661, 
which  would  seem  to  militate  against  some 
of  the  views  expressed  above,  and  to  that  ex- 
tent those  cases  are  disapproved.  In  neither 
of  those  cases,  however,  was  there  sufficient 
evidence  to  show  that  the  purchasing  credit- 
ors had  knowledge  of  the  debtor's  insolvency 
at  the  time  of  their  purchases.  The  court  In 
both  instances  was  considering  the  case  of  a 
creditor  without  notice,  and  therefore  the  re- 
marks concerning  a  creditor  with  notice  were 
not  necessary  to  a  decision  of  the  cases. 

The  judgment  of  the  court  below  is  afl^med. 


(89  Fla.  676) 
STEVENS  et  al.  v.  AMBLER, 

(Supreme  Court  of  Florida.  Dec.  23,  1897.) 
Contract— Conditions  Prbcedknt. 
Under  an  agreement  reading:  **We  •  •  • 
hereby  agree  to  and  with  A.  to  pay  him  or  hifi 
assigns  five  thousand  dollars  when  said  A.  shall 
extend  his  railioad  southerly  to  section  35, 
town  14,  range  19,  provided  said  railroad  is  so 
extended  and  in  operation  by  October  1,  1891; 
and  in  case  we  seU  our  property,  at  the  price 
already  named,  to  parties  contemplating  l>uy- 
ing  (viz.  fifty  dollars  per  acre),  then,  in  that 
event,  we  hereby to  pay  said  A.  ten  thou- 
sand dollars,  instead  of  five  thousand  dollars,  as 
above.  [Signed]  S.,  G.  &  Co.,"— the  extension 
of  the  railroad  southerly  to  said  section  35  is  a 
condition  precedent  to  the  makers'  liability  for 
any  amount  thereunder,  notwithstanding  the 
makers  sell  their  property  to  the  parties,  and  at 
the  price,  contemplated  by  such  agreement. 
Such  condition  precedent  is  not  performed  by  ex- 
tending the  railroad  southerly  oeyond,  but  500 
feet  away  from,  said  section  35. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Marion  county;  Jes- 
se J.-Flnley,  Referee^ ig^^i^^^  by  CjUU^Hc' 
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ABBumpslt  by  Daniel  G.  Ambler  against 
George  C.  Stevens  and  another.  From  a 
Judgment  for  plain^if,  defendants  bring  er- 
ror.    Reversed. 

The  defendant  in  error  on  February  10, 
1883,  began  an  action  of  assumpsit  against 
the  plaintiffs  in  error  in  the  circuit  court  of 
Marlon  county.  The  declaration,  filed  March 
27,  1893,  alleged:  That  the  defendant3,  as 
co-partners,  on  May  6,  18D1,  entered  into  a 
contract  and  agreement  with  the  plaintiff 
as  follows:  "We,  the  undersigned,  Stevens, 
Graham  &  Co.,  hereby  agree  to  and  with 
Daniel  G.  Ambler  to  pay  him  or  his  assigns 
five  thousand  dollars  when  said  Ambler  shall 
extend  his  railroad  southerly  to  section  35, 
town  14,  range  19,  provided  said  railroad  is 
so  extended  and  in  operation  by  October  1, 
1891;  and  in  case  we  sell  our  property,  at 
the  price  already  named,  to  parties  contem- 
plating buying  (viz.  fifty  dollars  per  acre), 

then,  in  that  event,  we  hereby to  pay 

said  Ambler  ten  thousand  dollars,  instead 
of  five  thousand  dollars,  as  above.  [Signed] 
Stevens,  Graham  &  Oo.,  per  G.  C.  Stevens." 
That  thereafter,  to  wit,  on  the  30th  day  of 
September,  1891,  the  plaintiff  did  fully  per- 
form and  complete  the  conditions  of  the 
said  contract,  so  far  as  they  were  to  have 
been  performed  and  completed  by  him, 
whereupon  the  said  Stevens,  Graham  &  Co. 
became  indebted  and  promised  to  pay  to  the 
plaintiff  the  sum  of  $5,000,  as  per  said  con- 
tract;  and  thereafter,  to  wit,  on  the  

day  of  ,  189-,  the  said  Stevens,  Gra- 
ham &  Go.  did  sell  the  property  contem- 
plated in  the  said  contract  to  the  parties 
then  contemplating  the  purchase  thereof  at 
the  price  of  |50  per  acre,  whereupon  the 
said  Stevens,  Graham  &  Ck>.  became  indebted 
to  and  promised  to  pay  plaintiff  the  addi- 
tional sum  of  $5,000  as  per  said  contract,  but 
the  said  Stevens,  Graham  &  Ck>.,  although  so 
indebted  in  the  total  sum  of  $10,000,  and  hav- 
ing by  the  contract  aforesaid  promised  to 
pay  said  sum,  and  although  payment  there- 
of had  been  repeatedly  demanded  by  the 
plaintiff,  had  nevertheless  refused  to  pay  the 
same. 

The  defendants  on  April  8,  1893,  filed  two 
pleas,  alleging:  First,  that  plaintiff  did  not 
extend  his  railroad  southerly  to  section  35, 
township  14,  range  19,  as  was  intended  by 
said  contract,  and  as  contemplated  by  it, 
and  did  not  extend  said  road  to  section  35, 
and  have  the  same  in  operation  by  October 
1,  1891,  and  did  not  on  the  30th  September, 
1891,  perform  and  complete  the  conditions 
of  said  contract  as  alleged  in  the  declara- 
tion; second,  that  they  did  not  sell  the  prop- 
erty mentioned  in  the  contract  for  $50  per 
acre,  except  about  one-half  thereof,  which 
half  they  sold  for  $46  per  acre,  and  for  that 
reason  they  did  not  become  Indebted  to  the 
plaintiff  in  saJd  additional  sum  of  $5,000. 

The  plaintiff  sued  out  ancillary  garnish- 
ments and  an  attachment  against  defend- 
ants* property,  but,  as  no  point  concerning 


them  is  involved,  it  is  unnecessary  to  no- 
tice them  further. 

Issue  having  been  Joined  on  defendants' 
pleas,  the  cause  was  by  consent  reiferred  to 
Hon.  J.  J.  Finley,  as  referee,,  who,  after 
hearing  the  evidence  submitted  by  the  par- 
ties, rendered  Judgment  for  plaintiff  in  the 
sum  of  $11,216.66,  December  15,  1893.  The 
referee  denied  defendants'  motion  for  a  new 
trial,  and  from  the  judgment  rendered  by 
him  this  writ  of  error  was  sued  out 

It  was  shown  by  the  evidence  that  in  tiie 
early  part  of  May,  1891,  the  plaintiff  was  the 
owner  of  a  railroad  called  "Ambler's  Hail- 
road,"  which  then  extended  from  the  town 
of  Archer,  In  a  southerly  direction,  about 
eight  miles,  to  a  point  near  Willlston.  The 
phosphate  operators  in  the  Early  Bird  section 
desired  the  road  extended  further  in  a  south- 
erly direction,  and  the  defendants  executed 
to  plaintiff  the  paper  sued  upon,  as  their 
contribution  for  this  purpose;  they  at  the 
time  owning  phosphate  lands  in  section  35, 
mentioned  in  the  agreement,  as  weU  as  oth- 
er lands  north  in  the  same  township  and 
range.  The  road  was  extended  in  a  south- 
erly direction  before  October  1,  1891,  pass- 
ing parallel  with,  but  about  600  feet  from, 
the  nearest  boundary  of  section  35  mention- 
ed in  the  contract,  to  and  a  llttie  beyond 
the  Early  Bird  mines;  the  latter  mines  be- 
ing located  east  of  south  from  the  land  men- 
tioned in  the  contract.  At  the  time  the  con- 
tract was  executed,  no  definite  line  for  the 
location  of  the  extension  of  the  road  had 
been  determined  upon  by  plaintiff.  Other 
facts  are  referred  tx)  in  tiie  opinion. 

John  G.  Reardon,  for  plaintiffs  in  error. 

CARTER,  J.  (after  stating  the  facts).  1.  It 
la  assigned  as  error  that  the  referee  erred  in 
refusing  defendants'  motion  for  a  new  trial. 
One  ground  of  this  motion  was  that  the  evi- 
dence was  insufficient  to  show  that  plaintiff 
performed  his  part  of  the  contract  sued  upon. 
This  agreement  was  unilateral  and  conditional, 
and,  in  order  to  entitie  plaintiff  to  a  recovery 
thereon,  it  devolved  upon  him  to  prove  that 
the  conditions  entltlidg  him  to  payment  of 
the  money  thereby  contracted  to  be  paid  had 
been  fully  performed  within  the  time  specified 
therein.  It  was  held  by  this  court  in  Martin 
V.  Railroad  Co.,  8  Fla.  370,  that  where,  in  the 
body  of  a  subscription,  there  is  a  stipulation 
for  a  particular  enterprise,  as  for  the  build- 
ing of  a  road  to  a  particular  place,  or  for  its 
location  upon  a  specified  route,  such  stipula- 
tion forms  a  condition  precedent,  and,  unless 
strlctiy  complied  With,  the  party  subscribing 
will  be  absolved  from  his  oUlgation  to  pay. 
The  same  principle  was  applied  in  the  case  of 
Persinger  v.  Bevill,  31  Fla.  364,  12  South.  366, 
where  a  railroad  was  not  completed  and  ready 
for  operation  until  two  months  after  the  time 
limited  in  the  obligation  sued  upon.  It  was 
there  said  that  parties  have  the  right  to  make 
their  contracts  so  as  to  suit  their  mutual  con- 
venience and  interests,  and,  when  the  courts 
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can  ascertain  their  meaning,  tli^y  should  so 
<:onstrue  a  contract  as  to  give  effect  to  that 
meaning.  It  was  admitted  by  the  plaintiff,  in 
his  evidence  before  the  referee,  that  the  ex- 
tension of  his  raUroad  did  not  touch  the  land 
mentioned  In  the  contract,  but  ran  about  500 
feet  therefrom.  The  defendants*  obligation 
was  to  pay  when  plaintiff  "shall  extend  his 
railroad  southerly  to  section  35,"  not  when 
the  railroad  shall  have  been  extended  within 
500  feet  of  section  35.  'To"  an  object  does 
not  mean  within  500  feet  thereof.  As  com- 
monly used  in  this  connection,  It  conveys  to 
the  mhid  the  Idea  of  movement  towards,  and 
actually  reaching,  a  specified  point  or  object, 
and  the  meaning  is  not  satisfied  unless  the 
point  or  object  be  actually  attained.  Moran  v. 
Lessotte,  54  Mich.  83,  19  N.  W.  757.  It  Is  true 
that,  fike  almost  all  other  words  of  our  lan- 
guage, it  may  be  used^in  a  different  or  more 
limited  sense;  and  it  will  be  so  construed 
whenever  the  context,  or  the  nature  of  the  sub- 
ject-matter to  which  It  is  applied,  shows  an  In- 
tention to  use  it  In  such  other  sense.  But  in 
the  case  before  us  we  discover  nothhig  what- 
ever to  suggest  a  meaning  different  from  the 
one  above  given;  and,  as  It  is  dear  that  the 
extension  of  plaintiff's  railroad  was  not  "to" 
section  35,  we  think  the  defendants  cannot  be 
held  liable  for  any  amount  under  the  contract 
sued  upon.  It  may  be  that  the  defendants 
derived  every  benefit  from  the  extension  of  the 
railroad  as  shown  by  the  evidence  that  they 
would  have  derived  from  a  strict  compliance 
with  the  contract,  though  the  evidence  sub- 
mitted to  the  referee  Indicated  very  strongly  a 
contrary  view;  but  we  cannot  hold  the  defend- 
ants liable,  upon  the  facts  of  this  case,  with- 
out substituting  a  new  agreement  for  them, 
which  no  court  is  authorized  to  do.  The  courts 
have  been  frequently  called  upon  to  adjudicate 
similar  questions,  and  they  are  practically 
unanimous  in  denying  recovery  where  the  con- 
ditions have  not  been  substantially  complied 
with.  Moore  v.  Railroad  CJo.,  94  Pa.  St.  324; 
Lawrence  v.  Smith,  57  Iowa,  701,  11  N.  W. 
674;  Cooper  v.  McKee,  53  Iowa,  2^9,  5  N.  W. 
121;  Railroad  Ck).  v.  Rogers,  39  Iowa,  29S; 
Railroad  Co.  v.  O'Connor,  40  Iowa,  477;  Rail- 
road Co.  V.  Baxter,  32  Vt.  805;  Raib-oad  Co. 
V.  Holmes,  101  Ind.  348;  Crane  v.  Railway 
Co.,  59  Ind.  165;  Winona  ▼.  Minnesota  Ry. 
Const  Co.,  27  Minn.  415,  6  N.  W.  795,  and  8 
N.  W.  148. 

2.  There  was  very  indefinite  testimony  tend- 
ing to  show  sales  of  defendants*  lands  made 
by  them  at  $50  per  acre.  On  the  other  hand, 
there  was  evidence  tending  to  show  sales  at 
not  exceeding  $47  per  acre.  Whether  the  lands 
sold  by  defendants  constituted  the  property  re- 
ferred to  in  the  contract,  the  evidence  does  not 
definitely  disclose.  The  referee  evidently  found 
that  the  lands  so  sold  were  the  ones  referred 
to  in  the  contract,  and  that  they  were  sold  at 
$50  per  acre;  for  on  no  other  theory  could  he 
have  given  Judgment  for  an  amount  exceeding 
$5,000  and  interest,  under  the  terms  of  the 
oontracti    But  even  if  the  defendants  did  sell 


their  lands  at  $50  per  acre,  as  contemplated 
at  the  time  of  entering  into  the  contract  sued 
upon,  we  are  or  opluion  that  no  liability  to 
plaintiff,  under  the  contract  sued  upon,  a^ 
tached,  unless  and  imtil  the  plaintiff  extended 
his  raihx)ad  "to  section  35."  Any  other  con- 
stmction  of  the  contract  would  leave  the  last 
clause  wltibout  any  consideration  whatever.  We 
think  the  contract,  on  its  face,  purports  to  bind 
defendants  to  pay  plaintiff  $10,000  in  case  they 
sold  their  property  to  parties  contemplating 
buying  at  $50  per  acre,  or  $5,000  hi  case  they 
did  not  sell  the  property,  upon  condition  that 
plaintiff  should  extend  his  railroad  southerly  to 
section  35,  and  have  same  in  operation  by  Oc- 
tober 1,  1891.  The  concluding  words  of  the 
last  clause,  **then,  in  that  event,  we  hereby 
[agree]  to  pay  said  Ambler  ten  thousand  dol- 
lars, instead  of  five  thousand  dollars,  as  above," 
can  bear  no  other  reasonable  interpretation. 
This  construction  is  not  only  consistent  with, 
but  emphasized  by,  the  plaintiff's  testimony 
respecting  the  making  of  the  contract,  from 
which  we  quote  as  follows:  "I  had  about  nine 
or  ten  miles  of  road  built  from  Archer  down, 
—about  eight  miles  of  road,— down  to  a  point 
near  Willis  ton;  and  the  phosphate  men  in  that 
section  (the  Early  Bird  section,  and  through 
there)  came  to  me,  and  wanted  me  to  extend 
it  southerly,  and  I  agreed  to  extend  It  for  and 
in  consideration  of  amounts  they  were  to  give 
me.  As  a  nile,  they  gave  me  $5,000  cash  In 
advance.  Mr.  Stevens  was  in  my  office  in 
Jacksonville,  and  said  he  would  contribute,  and 
made  that  contract  to  give  $5,000  on  one 
event,  or  $10,000  on  another.  That  was  not  to 
be  paid  in  advance." 

The  plaintiff  having  failed  to  perform  the 
condition  precedent,  viz.  the  extension  of  his 
railroad  southerly  to  section  35  by  October  1, 
1S91,  he  was  not  entitled  to  recover  anything 
upon  the  contract  sued  upon.  The  Judgment 
is  therefore  reversed,  and  a  new  trial  granted. 

(S9  Fla.  682) 
THOMSON  et  al.  v.  KYLE. 
(Supreme  Court  of  Florida.  Dec.  21,  1897.) 
Wifb'8  Separate  Real  Estate— Mortgagk— 
Validity — Lex  Loci— Personal  Obligations 
•^UsuRT— Contracts  —  Conditions  Prbobdbnt 
—Performance— Harmless  Error. 

1.  A  mortgage,  properly  executed  by  husband 
and  wife,  conveying  the  wife's  separate  statuto- 
ry real  estate  as  security  for  the  husband's  debt, 
is  valid  in  this  state. 

2.  So  far  as  real  estate  or  immovable  proper- 
ty is  concerned,  the  laws  of  the  state  where  it  is 
situated  furnish  the  rules  which  govern  its  de- 
scent, alienation,  and  transfer,  the  construction, 
validity,  and  effect  of  conveyances  thereof,  and 
the  capacity  of  the  parties  to  such  contracts  or 
conveyances,  as  weU  as  their  rights  under  the 
same. 

3.  Although  by  the  laws  of  the  state  of  a  mar- 
ried woman  B  domicile  she  has  no  capacity  to  ex- 
ecute a  mortgage  upon  her  separate  estate  as 
security  for  the  debt  of  her  husband,  yet  if  she, 
in  that  state,  executes  a  mortgage  of  that  char- 
acter upon  real  estate  in  another  state,  whose 
laws  permit  a  married  woman  to  mortgage  her 
real  property  to  secure  such  a  debt,  the  mort- 
gage will,  in  the  latter  state,  be  held  valid,  and 
enforceable  by  appropriate  proceedings^^  Q  |^^ 
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4.  The  validity  and  interpretation  of  personal 
obligations  executed  and  to  be  performed  in  one 
state  will  be  governed  by  the  laws  of  that  state 
when  sought  to  be  enforced  in  the  courts  of 
another  state.  , 

5.  A  promissory  note  executed  and  payable  m 
one  state,  tbough  secured  by  a  mortgage  on 
lands  situated  in  another  state,  will  be  governed 
as  to  the  rate  of  interest  it  shall  bear  by  the 
laws  of  the  former  state;  and  if,  by  such  laws, 
all  interest  is  forfeited  for  usury,  the  same  re- 
sult will  follow  upon  foreclosure  of  the  mort- 
gage in  the  state  where  the  mortgaged  lands 
are  situated. 

6.  There  must  be  a  substantial  performance 
of  conditions  precedent  to  authorize  recovery  as 
for  performance  of  a  contract,  and  an  allegation 
that  the  opposite  party  refuses  to  permit  per- 
formance of  conditions  precedent  is  not  equiv- 
alent to  an  allegation  of  performance,  especially 
where  the  complaining  party  does  not  allege  his 
willingness  and  ability  to  perform  at  the  time 
of  such  refusal,  or  at  any  time  prior  to  the  ex- 
piration of  the  period  fixed  for  performance. 

7.  An  absolute  repudiation  of  his  part  of  a 
contract  by  one  of  the  parties  thereto  prior  to 
the  time  fixed  by  the  contract  for  performance 
of  the  agreement  of  the  other  party,  or  while  the 
contract  is  being  performed  by  such  other  par- 
ty within  the  time  limited,  will  entitle  such  oth- 
er party  to  an  action  for  damages  as  for  a 
breach  of  the  contract,  but  such  repudiation  is 
not  equivalent  to  performance  or  a  legal  excuse 
for  nonperformance  by  the  other  party  of  condi- 
tions precedent,  so  as  to  authorize  recovery  as 
for  performance  of  such  conditions  precedent. 

8.  Usury  in  and  payments  upon  a  note  and 
mortgage  sought  to  be  foreclosed,  are  matters 
of  defense  proper  to  be  pleaded  in  the  answer 
of  a  defendant,  and  for  that  reason  improper  to 
be  exhibited  in  a  cross  bill,  where  the  aihount 
of  such  payments  and  usurious  interest  is  less 
than  the  mortgage  debt. 

9.  Irregularities  in  chancery  practice.  If  com- 
mitted at  the  defendant's  instance,  and  by  his 
consent,  are  not  available  to  reverse  a  final  de- 
cree entered  against  him. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Alachua  county; 
William  A.  Hocker,  Judge. 

Bill  by  J.  C.  Kyle  against  Delia  K.  Thomson 
and  another  to  foreclose  a  mortgage.  Decree 
of  foreclosure  granted,  and  a  money  decree  for 
deficiency  rendered  against  defendant  John  M. 
Thomson.  Defendants  appeal.  Decree  of 
foreclosure  affirmed,  with  modifications,  and 
the  money  decree  reversed. 

A  full  statement  of  the  numerous  lengthy 
pleadings  and  depositions  contained  In  this 
very  voluminous  record  would  fill  many  pages 
of  our  reports.  For  this  reason  we  shall  not 
attempt  a  complete  history  of  the  case,  but  will 
endeavor  to  state  concisely  the  main  facts  bear- 
ing upon  those  assignments  of  error  only 
which  appellants  have  argued  in  their  briefs 
here.  The  appellee  (complainant  below),  on 
November  14,  1891,  filed  a  bill  In  equity  in  the 
circuit  court  of  Alachua  county,  praying  fore- 
closure of  a  mortgage  on  certain  real  estate  sit- 
uated in  that  county.  The  mortgage  debt  was 
evidenced  by  a  note  executed  by  the  appellants 
(defendants  below)  to  complainant,  under  date 
January  18,  1890,  for  $2,932,  due  AprU  10, 
1890,  and  payable  in  the  city  of  Birmmgham, 
AliEL  The  mortgage  given  to  secure  this  note 
was  executed  on  the  same  day  by  the  defend- 
ants.    The  defendant  Delia  K.  Thomson  filed 


her  plea  on  January  4,  1892,  whereby  she  al- 
leged that  prior  and  subsequent  to,  and  at  the 
time  of,  the  execution  of  the  note  and  mort- 
gage, she  was  a  married  woman,  the  wife  of 
her  co-defendant,  and  seised  and  possessed  of 
a  statutory  separate  estate  In  her  own  Individ- 
ual right  and  control,  part  of  which  was  em- 
braced in  tlie  mortgage;  that  the  note  and 
mortgage  were  executed  in  the  state  of  Ala- 
bama, and  Uiat  all  transactions  out  of  which 
the  mortgage  debt  arose  occurred  in  said  state; 
that  the  mortgage  debt  was  the  debt  of  her 
husband  exclusively,  and  she  executed  the  note 
and  mortgage  as  security  only,  and  upon  no 
other  consideration;  that  by  the  laws  of  Ala- 
bama the  obligation  of  a  married  woman  exe- 
cuted for  her  husband's  debt  was  null  and 
void,  and  Incapable  of  enforcement,  and  that 
the  note  and  mortgage,  being  void  as  to  her  in 
the  state  of  Alabama,  were  likewise  void  in 
the  state  of  Florida.  This  plea  was,  upon 
argument,  overruled. 

On  January  20,  1892,  the  defendant  John  Si. 
Thomson  filed  his  answer,  in  which  he  corrob- 
orated the  matters  of  defense  set  up  in  the 
plea  of  his  co-defendant,  and,  In  addition,  he 
alleged  that  the  note  evidencing  the  mortgage 
debt  contained  an  item  of  about  $300,  which 
he  alleged  was  interest  for  less  than  one  year 
upon  a  cash  advance  of  about  $600  loaned  him 
by  complainant  in  the  state  of  Alabama;  that, 
according  to  the  laws  of  Alabama,  said  sum 
'was  usurious,  being  In  excess  of  8  per  cent, 
per  annum,  the  legal  rate  of  interest  in  said 
state;  that  under  the  laws  of  said  state,  where 
usurious  Interest  is  charged  all  interest  is  for- 
feited; that  said  mortgage  Indebtedness  also 
Included  an  item  of  $1(X),  charged  defendant 
by  complainant  for  a  loan  of  $1,820,  in  addi- 
tion to  the  legal  rate  of  Interest  under  tibp  Ifiws, 
of  Alabama  upon  said  loan;  and  that  all  of 
these  transactions  occurred  in  said  state*  De- 
fendant further  claimed  two  credits  f^r  pay- 
ments made  upon  the  mortgage  debt,— one! for, 
$216.66,  made  by  one  Rankin  Roberts  t^  de- 
fendant, May  1,  1890;  another  for  $400,  made 
by  one  S.  T.  Taylor  for  defendant,  May  15, 
1890.  Defendant  further  alleged  that  by  com^ 
plalnant's  advice,  on  or  about  May  10,  1890, 
he  exchanged  certain  hotel  property  in  the  city 
of  Birmingham,  valued  at  $90,000,  with  one 
S.  T.  Taylor,  for  a  certain  amount  in  cash  and 
600  shares  of  $100  each  of  the  capital  stock 
of  the  Birmingham  Safe  &  Lock  Company,  an 
Alabama  corporation,  and  made  an  agreement 
with  complainant  to  give  him  $5,000  of  the 
capital  stock  of  the  company  for  his  services 
as  manager  of  the  company's  business,  and,  in 
addition,  to  transfer  to  complainant  $40,000  of 
capital  stock  as  security  for  advances  to  the 
amount  of  $18,000,  to  be  made  by  complainant 
in  order  to  carry  on  the  company's  manufac- 
turing business,  and  that  defendant  trans- 
ferred to  his  wife  $10,000  of  the  company's 
capital  stock  in  payment  for  her  dower  interest 
in  the  hotel  property.  The  answer  charges  the 
complainant  with  mismanagement  of  the  com- 
pany's property,  decrying  its  business  and 
Digitized  by  VjiJi^ V  LC 
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flnanclal  standing,  In  order  that  he  might  pur- 
chase its  stock  and  plant  at  a  jsacrlfice;  with 
falling  to  furnish  the  amount  of  money  ag^reed 
upon;  with  requiring  the  transfer  to  him  of 
$10,000  of  the  capital  stock  of  the  company  for 
his  services,  instead  of  ^,000,  as  originally 
agreed;  and  with  many  other  alleged  Improper 
acts  of  omission  and  c(»nmissit)n  in  relaticxi  to 
the  safe  and  lock  company's  business,  including 
the  taking  of  a  note  from  the  company  for  ^0,- 
000,  in  lieu  of  the  $10,000  of  »tock  transferred 
to  him  for  services,  which  stock,  it  was  ascer- 
tained, liad  been  Illegally  issued,  and  was 
thereupon  retired.  It  was  further  alleged  that 
complainant  violated  his  agreement  with  de- 
fendant to  allow  defendant  to  have  "current 
living  expenses"  out  of  the  company's  busi- 
ness, in  consequence  whereof  defendant  and 
his  wife  were  compelled  to  pledge  Mrs.  lliom- 
son's  shares  of  stock  with  complainant  at  less 
than  50  per  cent  of  their  face  value,  to  pro- 
cure money  for  thi«  purpose;  that  complain- 
ant Issued  and  sold  bonds  of  the  company,  re- 
alizing $20,000  therefrom,  which  be  used  in 
other  private  matters,  and  not  in  the  com- 
pany's business,  and  that  these  bonds  were 
sold  upon  a  statement  of  the  resources  of  the 
company  prepared  by  complainant,  showing 
total  resources  of  more  than  $100,000;  that  on 
November  4,  1880,  the  complainant  rendered 
defendant  a  statement  of  all  advances  made  to 
him  from  May  10,  1890,  which,  after  allowing 
certain  credits,  showed  a  balance  of  $15,655.80 
against  defendant,  for  which  Mrs.  Thomson 
executed  her  note,  due  December  15,  1890, 
whereupon  complainant  transferred  to  her  409 
shares  of  the  company's  stock,  agreeing  that 
upon  payment  of  the  note  he  would  deliver  to 
her  the  company's  plant,  and  the  enthre  inter- 
est and  business  thereof;  that  this  statement 
rendered  and  note  given  included  the  following 
items:  $6,666.66  for  the  $10,000  of  tihe  com- 
pany's capital  stock  which  had  been  transferred 
to  complainant  for  services,  and  subsequently 
ascertained  to  have  been  illegally  Issued;  $4,- 
000  to  secure  complainant  against  any  liability 
he  might  sustain  by  reason  of  having  become 
defendant's  surety  on  an  appeal  bond  in  a  case 
then  pending  in  the  supreme  court  of  Alabama. 
It  was  further  alleged  that  at  the  time  of  the 
execution  of  this  note  complainant  assured 
Mrs.  Thomson  that  when  the  note  was  paid 
and  adjusted  the  said  sum  of  $4,000  should  be 
credited  thereon,  if  at  that  time  the  cause  In 
which  said  appeal  was  taken  had  been  re- 
versed, and  the  complainant's  contingent  lia- 
bility on  the  bond  relieved;  that  about  Septem- 
ber 12,  1891,  at  complainant's  request  defend- 
ant entered  into  negotiations  with  him  for  a 
final  settlement  of  all  business  matters  be- 
tween them,  whereupon  it  was  proposed  that 
complainant  surrender  Mrs.  Thomson's  note 
for  $15,655.80,  and  in  consideration  thereof 
that  the  defendants  transfer  absolutely  to  com- 
plainant all  the  capital  stock  of  the  safe  and 
lock  company  then  owned  by  them,  amounting 
to  $50,000;  that,  pending  consideration  of  this 
proposition,  the  defendant  insisted  that  com- 


plainant surrender  the  note  and  mortgage  here 
sought  to  be  foreclosed  as  a  set-o£F  to  the  $4,000 
item  embraced  in  Mrs.  Thomson's  note,  the 
case  before  mentioned  having  in  the  meantime 
been  disposed  of  by  the  supreme  court  of  Ala- 
bama, and  the  complainant  thereby  relieved 
from  his  contingent  liability  upon  the  appeal 
bond,  but  complainant,  in  violation  of  his 
agreement  made  at  the  time  of  the  execution 
of  Mrs.  Thomson's  note,  declined  to  accede  to 
this  proposition,  and  thereupon  the  following 
agreement  w^s  made  between  the  complainant 
and  defendants,  vis.:  The  complainant  was  to, 
and  did,  surrender  Mrs.  Thomson's  note  for 
$15,655.80,  and  defendants  were  to,  and  did, 
transfer  to  complainant  absolutely  all  the  cap- 
ital stock  owned  by  them  in  the  safe  and  lock 
company,  which  it  was  agreed  the  complainant 
was  to  hold  a  reasonable  time,  subject  to  an 
option  in  favor  of  said  defendant,  with  privi- 
lege to  defendant  of  making  sale  of  same  at 
not  less  than  $25,000,  which  amount  complain- 
ant was  to  accept  in  full  of  all  demands  against 
defendant,  release  all  claims  to  the  capital 
stock  and  plant  of  the  company,  and  allow  de- 
fendant, as  commissions  for  effecting  such 
sale,  the  note  and  mortgage  here  sought  to  be 
foreclosed,  and,  in  addition,  any  excess  over 
$25,000  realized  from  such  sale;  that  hi  the 
afternoon  of  the  same  day  on  which  this  ar- 
rangement was  consummated  the  complain- 
ant declared  his  intention  of  retaining  the  safe 
and  lock  plant,  and  the  capital  stock  thereof, 
and  his  refusal  to  permit  defendant  to  make 
sale  of  the  same,  and  thereupon  demanded  pay- 
ment of  the  note  and  mortgage  sought  to  be 
'foreclosed,  and,  upon  defendant's  declUUng  to 
pay  same,  instituted  the  present  suit;  that  on 
the  night  of  November  16,  1891,  the  safe  and 
lock  plant  was  destroyed  by  flii,  covered  by 
insurance  to  the  amount  of  $25,000;  that  the 
land  upon  which  it  was  situated  was  of  the 
value  of  $3,000,  and  that  complainant  had  on 
hand,  the  product  of  the  plant,  safes  to  the 
value  of  $12,000  to  $15,000,  which  were  not  de- 
stroyed by  the  fire,  making  a  total  of  tangible 
and  available  assets  in  complainant's  hands 
amounting  to  $40,000  or  more,  to  satisfy  an 
alleged  claim  of  $15,655.80,  besides  several 
thousand  dollars  of  bills  receivable  for  safes 
sold.  Defendant  insisted  that  he  owed  com- 
plainant nothhig,  but  that  complainant  owed 
him  a  large  sum  on  account  of  the  several 
transactions  mentioned,  a  statement  of  which 
he  exhibited  in  his  answer  as  follows: 

Complainant's  note  and  mortgage. .  $  2,932  00 

Amount  paid  by  Bankin 
Roberts $     216  66 

Amount  paid  by  S.  T. 
Taylor  400  00 

Charges  of  usurious  in- 
terest    300  00 

Contingent  liability  on 
appeal  bond   4,000  00 

Illegal  stock  issued. ...       6,666  66 

Charge  .  for  advancing 
$1,820   100  00 

Difference  in  defend- 
ant's favor 8,750  66 

D  $11,68:2  66  $11,082  66 
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On  Jaauaiy  27»  1892,  defendant  John  M. 
Thomson  filed  a  cross  bill  against  complainant, 
in  which,  after  reciting  the  proceedings  in  the 
foreclosure  suit,  he  alleged  substantially  the 
same  matters  as  were  set  forth  in  his  answer 
to  the  foreclosure  bill,  and  prayed  that  a  mas- 
ter be  appointed  to  state  an  account  between 
complainant  and  defendant,  and,  in  stating  sucb 
acconnt,  that  the  master  allow  no  Interest 
on  the  mortgage  debt;  that  he  allow  as  credits 
on  same  the  sum  of  $616.66  paid  by  Roberts 
and  Taylor,  $300  for  usurious  interest,  $100 
for  the  chaiige  made  by  complainant  for  advan- 
cing the  $1,820;  and  that  the  amomit  thus 
found  to  be  due  upon  the  mortgage  be  set  off 
with  the  sum  of  $4,000,  included  in  Mrs.  Thom- 
son's note,  to  secure  complainant  against  loss 
aa  a  surety  on  defendant's  appeal  bond,  and 
the  further  sum  of  $6,666.66,  estimated  vidue 
of  the  capital  stock  of  the  Birmingham  Safe  & 
Lock  Ck>mpany  illegally  issued;  that  a  balance 
be  then  struck,  and  the  defendant  awarded  a 
money  decree  against  complainant  for  the 
amount  due  him  as  shown  thereby,  and  that 
the  mortgage  sought  to  be  foreclosed  be  can- 
celed of  record. 

On  February  2,  1882,  complainant  demurred 
to  this  cross  biH,  assigning,  among  other 
grounds,  a  general  want  of  equity;  that  the 
mortgage  sought  to  be  foreclosed  was  valid  un- 
der the  laws  of  Florida,  and  its  validity  ought 
to  be  tested  by  the  laws  of  Florida,  rather  than 
those  of  Alabama;  and  that  the  usury  laws  of 
Alabama  could  have  no  operation  in  Florida. 
This  demurrer  was  sustained,  and  the  cross  'bill 
dismissed,  July  2,  1892. 

The  complainant  filed  exceptions  to  the  an 
swer  of  John  M.  Thomson,  and  on  July  2, 1892, 
the  court  sustained  these  exceptions  to  each 
matter  of  defense  contained  in  the  answer,  ex- 
cept the  allegations  relating  to  payments  made 
upon  the  mortgage  debt  by  Roberts  and  Taylor. 

On  September  17,  1892,  after  the  cause  was 
at  issue*  the  court  below,  by  consent  of  parties, 
appointed  J.  A.  Ammons,  Esq.,  special  master 
"to  take  testimony  and  make  an  accounting," 
with  histructions  to  report  same  to  the  court 
On  September  6,  1893,  the  special  master  filed 
his  report,  accompanying  it  with  the  testimony 
taken  by  him,  showing  an  amount  due  upon 
the  mortgage  debt  for  principal,  interest,  and  at- 
torney's fees  of  $4,096.60.  .  The  defendants  ex- 
cepted to  so  much  of  the  report  as  contained  an 
accounting  of  the  amount  due  on  the  mortgage 
debt,  iq>on  the  ground  that  a  finding  of  that 
character  was  premature,  in  the  absence  of  an 
interlocutory  decree  settling  the  equities  of  the 
case.  These  exceptions  were  overruled  Sep- 
tember 13,  1893,  and  on  Septembei*  22d  the 
court  entered  a  decree  confirming  the  special 
master's,  report,  adjudging  the  amount  due  up- 
on the  mortgage  debt  to  be  $4,096.60,  allowing 
defendants  10  days  within  which  to  pay  same, 
*and,  in  default  of  such  payment,  debarring  and 
foreclosing  them  of  all  right  and  equity  of  re- 
demption in  the  mortgaged  premises,  and. di- 
recting the  sale  of  said  property  at  public 
auction  by  a  master  thereby  appointed*  who 


was  directed  to  execute  a  deed  to  the  pur- 
chaser at  such  sale,  and  put  him  in  possession 
of  the  mortgaged  property;  and  to  report  to 
the  court  the  amount  of  any  deficiency  after  ap- 
plying the  proceeds  of  such  sale  to  the  credit 
of  the  mortgage  debt.  From  this  decree  tiie 
defendants,  in  open  court,  entered  this  app^l, 
but  no  supersedeas  was  ever  granted.  Subse- 
quently defendants  filed  a  petition  for  a  re- 
hearing, which  was  overruled,  and  on  Jan- 
uary 22,  1894,  the  master  appointed  by  the 
decree  of  foreclosure  filed  his  report,  therehi 
stating  that  in  pursuance  of  said  decree  he  had, 
after  due  advertisement,  sold  the  mortgaged 
property  at  public  auction  on  January  1,  1894, 
to  Sarah  A.  Nichols,  the  highest  bidder  there- 
for, at  the  sum  of  $2,000;  that,  after  deduct- 
ing the  proceeds  of  this  sale  from  the  amount 
decreed  to  be  due  upon  the  mortgage  debt, 
there  was  a  deficiency  due  complainant  upon 
such  debt  hi  the  sum  of  $2,306.83. 

On  January  26, 1894,  the  court  below  entered 
a  mon^  decree  against  the  defendant  John  M. 
Thomson  in  favor  of  complainant  for  the 
amount  of  this  deficiency,  with  directions  for 
the  issuance  of  an  execution  therefor. 

The  assignments  of  error  argued  in  this 
court  question  the  correctness  of  the  rulings  of 
the  court  below  in  sustaining  the  demurrer  to 
and  dismissing  the  cross  biU,  in  overruling  the 
plea  of  defendant  Delia  K.  Thomson,  in  sus- 
taining exceptions  to  the  answer  of  defendant 
John  M.  Thomson,  In  overruling  defendants' 
exertions  to  the  report  of  the  special  master, 
and  in  rendering  decree  of  foreclosure  for  the 
full  amount  reported  to  be  due  upon  the  mort- 
gage debt  by  the  special  master  without  allow- 
ing credit  foi  the  payments,  amounting  to  $616.- 
66,  alleged  to  have  been  made  by  Roberts  and 
Taylor. 

Thomas  O.  Bugg,  for  appellants.  W.  W, 
Hampton,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  L 
The  question  presented  by  the  plea  of  Delia 
K.  Thomson  Is  an  interesting  one,  and  one 
upon  which  the  authorities  are  not  in  entire 
accord.  It  is  not  denied  by  appellants  that, 
had  the  mortgage  sought  to  be  foredos^d  in 
this  case  been  executed  in  this  state,  it 
would  have  been  valid,  and  enforceable  un- 
der our  laws.  Indeed,  it  has  been  held  by 
this  court,  on  more  than  one  occasion,  that 
a  mortgage  properly  executed  by  a  married 
woman  and  her  husband,  conveying  the 
wife's  separate  statutory  real  estate  as  se- 
curity for  her  husband's  debt,  is  valid. 
Dzialynski  v.  Bank,  23  Fla.  346,  2  South. 
696;  Ballard  v.  Llppman,  32  Fla.  481,  14 
South.  1.54.  It  is  insisted,  however,  that  un- 
der the  laws  of  Alabama  a  married  woman 
is  without  capaofity  to  bind  herself  or  her 
property  as  security  for  the  debt  of  her  hus- 
band, and,  as  the  mortgage  sought  to  be  en- 
forced in  this  case  was  executed,  and  the 
debt  secured  thereby  was  payable,  in  that 
state,  and  all  the  parties  were  _^^fj^]|D^ 
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ciled,  that  thoise  laws  necessarily  entered  in- 
to and  became  a  part  of  the  contract,  ren- 
dering it  void  in  that  state;  and  that,  be- 
ing Yoid  in  Alabama,  it  is,  by  virtue  of 
interstate  law,  void  in  Florida.  It  may  be 
admitted  that  this  argument  has  strong  ap- 
plication to  the  note  executed  by  Mrs.  Thom- 
son with  her  husband,  which  the  mortgage 
was  given  to  secure,  for,  the  note  being  a 
general  personal  obligation,  if  void  by  the 
laws  of  the  state  in  which  it  was  executed 
and  made  payable,  it  ought  likewise  to  be 
void  in  every  other  state  where  it  is  sought 
to  be  enforced.  But  it  does  not  follow  that 
because  Mrs.  Thomson  is  not  bound  by  the 
note  it  is  for  that  reason  totaUy  void.  It 
still  remains  a  valid  obligation  of  her  hus- 
band, which  she  can,  in  this  state,  secure 
by  a  mortgage  of  her  separate  statutory 
property.  Dzialynski  v.  Bank,  23  Fla.  346, 
2  South.  696.  We  do  not  understand  that 
any  principle  of  interst»te  law  requires  us 
to  test  the  validity  or  sufficiency  of  con- 
veyances of  or  liens  upon  real  estate  in 
this  state  by  the  laws  of  other  states  or  na- 
tions, even  though  such  contracts  may  have 
been  executed,  or  given  to  secure  the  per- 
formance of  some  act,  within  their  Jurisdic- 
tion. The  reasons  why  we  should  not  are 
obvious.  The  subject-matter,  with  refer- 
ence to  the  title  of  which  the  conveyance  or 
lien  is  executed,  being  at  the  time  of  such 
execution  an  immovable  thing,  not  only  lo- 
cated beyond  the  control  of  that  sovereign- 
ty within  whose  Jurisdiction  the  contract  is 
executed,  and  forever  so  to  remain,  but  then 
within  the  exclusive  Jurisdiction  of  another 
independent  sovereignty,  and  forever  so  to 
remain,  the  parties  tx>  such  conveyance  are 
presumed  to  have  contracted,  at  least  so 
far  as  the  immovable  thing  is  concerned, 
with  reference  to  the  laws  of  that  Jurisdic- 
tion within  whose  borders  the  thing  is  situ- 
ated. And  no  sovereign  state,  without  ex- 
press legislative  sanction,  is  presumed  to 
surrender  to  owners  of  immovable  property 
within  its  limits  the  power  to  incumber  or 
charge  the  title  thereto  in  any  other  man- 
ner than  that  pointed  out  by  its  laws.  It  is, 
therefore,  almost  universally  held  that,  so 
far  as  real  estate  or  immovable  property  is 
concerned,  we  must  look  to  the  laws  of  the 
state  where  it  is  situated  for  the  rules  which 
govern  its  descent,  alienation,  and  transfer, 
and  for  the  construction,  validity,  and  effect 
of  conveyances  thereoi!  (U.  S.  v.  Crosby,  7 
Oranch,  116;  McGoon  v.  Scales,  9  Wall.  23; 
Brine  v.  Insurance  Ck>.,  96  U.  S.  627;  Gault 
V.  Van  Zile,  37  Mich.  22;  Bissell  v.  Terry,  69 
111.  184;  West  v.  Fitz,  109  Ul.  425;  Fessen- 
den  v.  Taft,  65  N.  H.  39,  17  Atl.  713;  Curtis 
V.  Hutton,  14  Ves.  537;  Frierson  v.  Williams, 
57  Miss.  451;  Crolly  v.  Oark,  20  Fla.  849; 
Frazier  v.  Boggs,  37  Fla.  307,  20  South. 
245);  and  it  is  to  the  same  law  that  we  must 
look  for  the  rules  governing  the  capacity  of 
the  parties  to  such  contracts  or  conveyances, 
and  their  rights  under  the  same  (Doyle  y. 


McGuire,  38  Iowa,  410;  Baum  t.  Birchall, 
150  Pa.  St.  164,  24  Atl.  620;  Chapman  v. 
Robertson,  6  Paige,  627;  Succession  of  Laren- 
don,  39  La.  Ann.  952,  3  South.  219;  Succes- 
sion of  Cassidy,  40  La.  Ann.  827,  5  South. 
292;  2  Pars.  Cont  ^572;  Story,  Confl.  Laws, 

5  431;  Ror.  Interst  Law,  p.  263).  It  would 
seem,  therefore,  that  upon  prindi^e  the 
mortgage  in  this  case  should  be  subjected  to 
the  laws  of  this  state,  in  order  to  ascertain 
its  validity,  construction,  and  the  capacity 
of  the  parties  to  execute  it,  rather  than  to 
the  laws  of  the  state  of  Alabama,  within 
whose  borders  the  real  estate  is  not  situ- 
ated, and  as  to  which  her  laws  can  have  no 
extraterritorial  effect.  While  a  contrary  opin- 
ion was  entertained  in  Ohio  (Evans  v.  Beav- 
er, 50  Ohio  St  190,  33  N.  B.  643),  it  has  be^ 
held  in  several  well-considered  cases  that, 
although  by  the  laws  of  the  state  of  a  mar- 
ried woman's  domicile  she  has  no  capacity 
to  execute  a  mortgage  upon  her  separate  es- 
tate as  security  for  the  debt  of  her  husband, 
yet  if  she,  in  that  state,  executes  a  mort- 
gage of  that  character  upon  real  estate  sit- 
uated in  another  state,  whose  laws  permit 
a  married  woman  to  mortgage  her  property 
to  secure  such  a  debt,  the  mortgage  will,  in 
the  latter  state,  be  held  valid,  and  enforce- 
able in  its  courts  by  appropriate  proceed- 
ings. Post.v.  Bank,  38  111.  App.  259,  affirm 
ed  138  111.  559,  28  N.  E.  978;  Cochran  v. 
Benton,  126  Ind.  68,  26  N.  B.  Rep.  870;  John- 
ston V.  Gawtry,  11  Mo.  App.  322.  See,  also, 
Frierson  v.  Williams,  57  Miss.  451;  Goddard 
V.  Sawyer,  9  Allen,  78;  Swank  v.  Hufnagle, 
111  Ind.  453,  12  N.  E.  308*— where  the  same 
principles  were  applied  to  a  different  state 
of  facts.  We  hold  that,  notwithstanding 
Mrs.  Thomson's  incapacity  by  the  laws  of 
Alabama  to  execute  the  mortgage  sought  to 
be  foreclosed  here,  she  was  capable,  under 
our  laws,  of  executing  in  Alabama  a  mort- 
gage upon  her  separate  statutory  real  prop- 
erty in  this  state  to  secure  her  husband's 
debt,  and  that  her  plea  was  properly  overrul- 
ed. This  conclusion  also  disposes  of  those 
portions  of  the  cross  bill  and  answer  of  the 
defendant  John  M.  Thomson  which  cover  the 
same  matters  as  this  plea. 

II.  The  answer  and  cross  bill  of  the  defend- 
ant John  M.  Thomson  alleged  that  there  was 
included  in  the  obligation  evidencing  the  mort- 
gage debt  the  sum  of  $300,  which,  under  the 
laws  of  the  state  of  Alabama,  was  usurious  in- 
terest, and  that  under  the  laws  of  that  state 
usury  forfeited  all  interest  upon  the  principal 
debt  as  to  which  unlawful  interest  was  char- 
ged. As  this  obligation  was  a  personal  one, 
and  it  was  executed  and  to  be  performed  in 
the  state  of  Alabama,  having  no  reference  to 
immovable  property  in  this  state,  we  think  its 
validity  and  interpretation  aro  governed  by 
the  laws  of  the  former  state.    Perry  v.  Lewis, 

6  Fla.  666.  Therefore,  although  in  this  state 
there  were  no  laws  against  usury  at  the  time 
of  the  execution  of  this  obligation,  yet,  if  it 
is  tainted  with  usury  by  fhe^l^^^jy^5^^[|a, 
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where  it  was  executed  and  made  payable,  and 
where  all  the  parties  resided  at  the  time  of 
its  execution,  we  think  the  Infirmity  follows 
it  to  this  state,  even  when  secured  by  a  mort- 
gage on  lands  in  this  state.'  The  authorities 
are  not  entirely  unanimous  on  this  point,  but 
we  think  the  weight  of  them,  supported  by 
principle,  sustains  the  proposition  that  a  note 
executed  and  payable  in  one  state,  though  se- 
cured by  a  mortgage  on  lands  in  another,  will 
be  goyemed,  as  to  the  rate  of  interest  it  shall 
bear,  by  the  laws  of  the  former;  and  If,  by 
such  laws,  all  Interest  is  forfeited  for  usury, 
the  same  result  will  follow,  upon  foreclosure 
of  the  mortgage  securing  it,  In  the  state  where 
the  mortgaged  lands  are  situated.  1  Jones, 
Mortg.  §  657;  2  Pars.  Oont.  ^585;  Story,  Oonfl. 
Laws,  §  306;  Bor.  Interst.  Law,  p.  110  et  seq.; 
Arnold  V.  Potter,  22  Iowa,  IW;  Maynard  v. 
Hall,  92  Wis.  565,  66  N.  W.  715;  De  Wolf  v. 
Johnson,  10  Wheat  367;  Call  v.  Palmer,  116 
U.  S.  »8,  6  Sup.  Ct.  301, 

HI.  We  think  the  rulings  of  the  circuit  court 
upon  those  portions  of  the  answer  and  cross 
bill  of  the  defendant  John  M.  Thomson,  r^at- 
ing  to  transactions  and  settlements  arising  out 
of  and  in  connection  with  the  business  of  the 
Birmingham  Safe  &  Lock  Company,  were  cor- 
rect. The  appellants  say,  in  their  brief,  that 
these  matters  were  not  Introduced  Into  the 
cross  bill  and  answer  for  the  purpose  of  ob- 
taining any  settlement  thereof,  but  only  to 
show  that,  in  connection  with  a  transfer  of 
stock  in  said  company,  the  note  and  mortgage 
now  sought  to  be  foreclosed  were  treated  of  in 
such  a  way  as  to  show  that  complainant  is 
now  debarred  of  the  relief  sought  by  foreclo- 
sure of  the  mortgage.  As  appellants  haye  con- 
fined their  argument  to  this  statement  of  their 
dalm,  we  shall  consider  that  question  only, 
without  expressing  an  opinion  as  to  whether 
the  items  claimed  in  the  cross  bill  as  set-offs 
to  the  mortgage  debt  can,  either  by  answer  or 
cross  bill,  be  ayailable  as  such  in  an  eqoita- 
ble  proceeding  to  foreclose  the  mortgage. 

It  was  distinctly  ayerred  in  the  cross  bill, 
as  well  as  the  answer,  that  the  agreement  en- 
tered into  between  the  complainant  and  the 
defendants  091  September  12,  1801,  was  the 
result  of  negotiations  for  a  final  settlement  of 
all  matters  between  the  parties,  but  that  the 
complainant  declined  to  permit  the  note  and 
mortgage  now  sought  to  be  enforced  to  be  in- 
cluded in  such  settlement  By  the  terms  of 
the  agreement  of  September  12, 1891,  the  com- 
plainant became  the  owner  of  all  the  stock  and 
plant  of  the  safe  and  lock  company,  and  the 
defendant  John  M.  Thomson  retained  an  op- 
tion authorizing  him  to  sell  the  safe  and  lock 
company*s  business  at  not  less  than  $25,000, 
which  amount  complainant  was  to  accept  in 
full  of  all  demands  against  defendant  release 
all  claims  to  the  capital  stock  and  plant  of 
the  company,  and  allow  defendant  as  commis- 
sions for  making  such  sale  any  amount  real- 
ized therefrom  in  excess  of  $25,000,  and,  in 
addition,  the  note  and  mortgage  inyolyed  in 
this  suit  It  is  yeiy  clear  that  this  agreement 
23  So.— 2 


did  not  regard  the  note  and  mortgage  as  set- 
tled; on  the  contrary,  it  was  thereby  rec- 
ognized as  a  yalid  existing  obligation.  It  is 
nowhere  ayerred  that  the  defendant  secured, 
or  tried  to  secure,  a  purchaser  for  the  safe  and 
lock  company's  property,  or  that  he  could  haye 
secured  one  within  the  reasonable  time  contem- 
plated by  his  option.  The  sale  of  this  property  by 
defendant  at  not  less  than  $25,000  was  a  condi- 
tion precedent  on  his  part  to  his  right  to  recoyer 
commissions  or  to  a  surrender  of  the  note  and 
mortgage;  and  in  regard  to  conditions  preced- 
ent it  is  an  elementary  rule  of  law  that  there 
must  be  at  least  a  substantial  performance 
tSiereof  in  order  to  authorize  a  recoyery  as  for 
performance  of  the  contract.  An  allegation 
that  the  opposite  party  refuses  to  permit  per- 
formance of  conditions  precedent  is  not  equiya- 
lent  to  an  allegation  of  performance  (Myrick 
V.  Merritt  22  Fla.  835);  and  especially  is  this 
true  where  the  complaining  party,  as  in  this 
case,  does  not  allege  his  willingness  and  ability 
to  perform  at  the  time  of  such  refusal,  or  at 
any  time  prior  to  the  expiration  of  the  period 
fixed  for  performance.  It  is  true  that  an  ab- 
solute repudiation  of  his  part  of  a  contract  by 
one  of  t!he  parties  thereto  prior  to  the  time  fix- 
ed by  the  contract  for  performance  of  the 
agreement  of  the  other  party,  or  while  the  con- 
tract is  being  performed  by  such  other  party 
within  the  time  limited,  will  entitle  such  other 
party  to  an  action  for  damages  as  for  a  breach 
of  the  contract  (Myrick  y.  Merritt  22  Fla.  335; 
Sulliyan  y.  McMiUan,  26  Fla.  643,  8  South. 
450);  but  in  this  case  the  defendant  does  not 
allege  or  claim  any  damage  to  him  arising  from 
the  complainant's  alleged  repudiation  of  tiie 
contract  and  in  no  case  can  a  repudiation  of  a 
contract  by  one  party  be  held  equlyalent  to  per- 
formance, or  a  legal  excuse  for  nonperform- 
ance, by  the  other  party,  of  conditions  preced- 
ent so  as  to  authorize  recoyeiy  as  for  perform- 
ance of  such  conditions  precedent 

lY.  The  questions  of  usury  in,  and  payments 
made  upon,  the  note  and  mortgage  sought  to 
be  foreclosed  were  matters  of  defense  proper 
to  be  pleaded  in  defendant's  answer  (1  Beach, 
Mod.  Eq.  Prac.  S  349;  Wiltsie,  Mortg.  Forec. 
§§  344,  411),  and  for  that  reason  improper  to  be 
exhibited  by  cross  bill,  as  the  amounts  so 
claimed  were  alleged  to  be  less  than  the  mort- 
gage debt.  Sanderson  y.  Sanderson,  17  Fla. 
820;  Sammis  y.  L'Engle,  19  Fla.  800. 

y.  The  exceptions  of  defendants  to  the  spe- 
cial master's  report  were  properly  oyerruled. 
The  reference  decree  authorized  the  master 
''to  take  testimony  and  make  an  accounting," 
and  this  decree  was  entered  by  express  con- 
sent of  the  defendants.  If,  in  practice,  it  be 
irregular  to  refer  a  chancery  cause  for  an  ac- 
counting prior  to  an  interlocutory  decree  set- 
tling the  equities,  as  contended  by  defendants, 
this  irregularity  in  the  present  case  was  com- 
mitted by  defendants'  consent,  and  they  are, 
therefore,  in  no  situation  to  insist  upon  it  for 
a  reyersal  of  the  final  decree. 

VI.  We  think  the  court  ^elow  should  haye 
aUowed  as  creditB  npor^m^^r^^t^^JQ^ 
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payments  claimed  by  defendants  to  have  been 
made  thereon  by  Roberts  and  Taylor.  The  de- 
fendant John  M.  Thomson  testified  positively 
that  the  complainant  had  admitted  to  him  that 
he  had  collected  the  amount  claimed  from  Rob- 
erts, and  that  Taylor  paid  complainant  the 
money  claimed  to  have  been  paid  by  him  in 
defendant's  presence  in  May,  1890.  The  com- 
plainant does  not  deny  collecting  the  amounts 
claimed  from  Roberts  and  Taylor,  nor  does  he 
deny  telling  defendant  that  he  had  collected 
the  amount  claimed  from  Roberts.  He  does 
not  state  when  these  collections  we7&  made, 
but  says  that  all  amounts  collected  by  him 
from  Taylor  and  Roberts  were  accounted  for 
by  him  to  defendant  at  a  settlement  between 
them  dated  January  18,  1890.  That  in  this 
settlement  all  unsecured  claims  against  defend- 
ant were  included,  and  the  collections  from 
Roberts  and  Taylor  were  accounted  for,  and 
the  note  and  mortgage  sought  to  be  foreclosed 
were  giyen  for  the  balance  due  upon  such  set- 
tlement It  is  quite  evident  that  complainant 
is  mistaken  as  to  these  collections  being  in- 
cluded in  that  settlement,  because  his  receipt 
to  defendant  for  the  notes  of  Uankhi  Roberts, 
upon  which  the  collection  from  Roberts  claim- 
ed as  a  payment  was  made,  is  dated  January 
28,  1890,--10  days  after  the  complainant  claims 
to  have  accounted  for  the  collection  from  Rob- 
erts. This  receipt  expressly  states  that  the 
proceeds  of  the  Roberts  notes,  when  collected, 
are  to  be  placed  to  the  credit  of  John  M.  Thom- 
son's indebtedness  to  complainant. 

VII.  The  appellee  states  hi  his  brief  that  he 
is  willing  to  remit  the  amounts  found  by  this 
court  proper  to  be  deducted  on  account  of 
usury,  according  to  the  allegations  of  the  an* 
swer  of  the  defendant  John  M.  Thomson,  in 
case  this  court  is  of  opinion  that  the  circuit 
court  ought  to  have  allowed  the  defense  of 
usury  in  this  case.  We  are  of  opinion  that 
the  court  should,  under  the  allegations  of  the 
answer,  have  deducted  from  the  mortgage  debt 
the  sum  of  |300  claimed  to  have  been  usurious, 
togethei^  with  all  interest  upon  that  sum  and 
upon  the  $600  principal  debt  upon  which  the 
said  sum  of  $300  usurious  interest  was  char- 
ged. It  was  not  alleged  in  the  answer  or  cross 
bill  that  the  $100  charged  for  advancing  the 
$1,820  was  illegal  interest,  or  usurious,  accord- 
ing to  the  laws  of  the  state  of  Alabama.  We 
think,  therefore,  that  the  exceptions  to  this 
item  in  the  answer  were  properly  sustained. 
1  Beach,  Mod.  Eq.  Prac.  S  349,  and  notes.  The 
final  decree  includes  Interest  at  8  per  cent 
upon  the  mortgage  debt  to  the  date  of  the  de- 
cree. The  usurious  Item  of  $300,  with  all  in- 
terest upon  same,  and  all  interest  upon  the 
$600  above  mentioned,  should  have  been  ex- 
cluded from,  and  the  payments  made,  viz. 
$216.66,  May  1,  1890,  and  $400,  May  10,  1890, 
should  have  been  duly  credited  to,  the  mort- 
gage debt,  in  computing  the  amount  due  there- 
on from  the  final  decree  of  foreclosure.  The 
usurious  item  and  the  interest  to  be  deducted 
on  account  thereof  at  the  date  of  the  final  de- 
cree of  foreclosure  amounted  to  $564.80;    the 


payments,  with  interest  to  the  date  of  the  de- 
cree, amounted  to  $781.74^— a  total  of  $1,846.54. 
We  think  this  sum  is  proper  to  be  deducted 
from  the  amoimt  of  the  decree  of  foreclosure, 
and  will  modify  same  to  that  extent 

It  will  therefore  be  ordered  that  the  decree  of 
foreclosure  dated  September  22,  1893,  be  mod- 
ified so  that  the  amount  therein  decreed  to  be 
due  for  principal,  interest  and  attorney's  fees 
upon  the  mortgage  debt  at  the  date  of  the  de- 
cree will  be  $2,750.06,  instead  of  $4,096.60, 
and,  as  modified,  that  decree  will  be  affirmed. 
Garvin  v.  Watkins,  29  Fla.  151, 10  South.  818; 
Price  V.  Boden,  39  Fla.  218,  22  South.  657. 
The  money  decree  for  deficiency,  entered  Jan- 
uary 25,  1894,  is  reversed,  with  directiona  to 
the  chrcuit  court  to  enter  Judgment  for  the 
proper  amount  of  such  deficiency,  taking  as  a 
basis  for  estimating  same  the  decree  of  fore- 
closure as  modified  by  this  court.  Olie  appel- 
lee will  be  taxed  with  the  costs  of  this  appeal. 
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(Supreme  Court  of  Florida.    Dec.  21,  1897.) 

Resignation  of  Trustee— Appointment  of  Suo- 
0B8SOK— Execution  of  Power  bt    Wife— Cok- 

CUKRBNCB  OP  HuSBAND— P0WEK8  OF  TRUSTEE. 

1.  Where  the  instrument  creating  a  trust  em- 
powers a  trustee  to  resign  after  acceptance,  a 
resignation  in  the  manner  pointed  out  by  such 
instrument  will  be  valid. 

2.  An  instrument  of  writing,  by  which  one 
named  as  trustee  in  a  trust  deed,  after  reciting 
that  he  was  holding  in  trust  certain  lands,  etc., 
for  certain  named  beneficiaries,  more  fully  set 
forth  and  described  in  the  deed  creating  the 
trust,  did  thereby  resign  and  relinquish  said 
trusteeship,  as  by  the  provisions  of  said  trust 
deed  he  claimed  the  right  and  authority  to  do, 
is  a  resignation  of  a  trust  already  accepted, 
and  not  a  refusal  to  accept  the  trust 

3.  Under  a  power  given  to  a  wife  to  appoint 
and  choose  by  her  writing,  under  her  seal,  anoth- 
er trustee  instead  of  the  one  named  in  a  trust 
deed  executed  by  her  husband  conveying  real 
and  personal  property  in  trust  for  the  wife  and 
her  children,  whenever  the  named  trustee 
should  wish  to  resign  his  trust,  or  should  die 
leaving  the  same  unfulfilled,  the  wife  has  au- 
thority to  appoint  her  husband  to  be  such  trus- 
tee upon  the  resignation  of  the  one  named.  The 
husband's  acceptance  of  such  appointment  binds 
him  to  execute  the  trust  according  to  its  terms, 
and  he  thereby  becomes  invested  with  the  same 
powers,  and  is  subject  to  the  same  responsibili- 
ties, as  otl^er  trustees;  and  the  wife  Is  entitled 
to  the  same  protection  against  him  in  equity  as 
any  other  cestui  que  trust. 

4.  By  the  common  law,  a  married  woman 
may,  without  the  concurrence  of  her  husband, 
execute  a  power,  whether  given  to  her  while 
sole  or  married;  and  she  can  execute  such  pow- 
er in  favor  of  her  husband. 

5.  The  power  to  appoint  a  trustee  upon  certain 
contingencies,  invested  in  a  married  woman  by 
a  deed  conveying  property  to  a  trustee  for  the 
benefit  of  the  married  woman  and  her  children, 
may  be  executed  by  the  married  woman  without 
her  husband's  concurrence,  and  without  the 
formalities  required  by  our  statutes  regulating 
married  women's  conveyances,  as  such  statutes 
have  no  reference  to  the  execution  of  powers, 
but  only  to  conveyances  of  the  married  woman's 
property.    The  execution  of  such  power  in  the 

1  Rehearing  denied  January  25,  1898.        f  ^ 
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manner  prescribed  by  the  trust  deed  will  be  suf- 
ficient. 

6.  Where  real  property  is  conveyed  in  trust, 
with  power  to  the  trustee  to  sell  same,  and  with 
authority  to  the  named  trustee  to  resign,  and 
power  to  a  beneficiary  to  "appoint  *  ^  ^  an- 
other trustee  instead  of  the"  one  originally 
named,  the  trustee  so  appointed  taking  the  trus- 
teeship subject  to  the  trusts  limited  in  the  trust 
deed,  and  the  substituted  trustee  sells  and  con- 
veys the  real  property  in  accordance  with  the 
power  contained  in  the  trust  deed,  the  pur- 
chaser will  thereby  acquire  the  legal  title,  al- 
though the  resigning  trustee  failed  to  convey  the 
trust  property  to  his  successor. 

^Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Gadsden  county; 
William  D.  Barnes,  Judge. 

Bill  by  Louis  A  Fralelgh  and  others  against 
R.  0.  Steams  and  another  for  the  cancellation 
of  a  certain  deed,  and  the  appointment  of  a 
trustee.  From  a  decree  appointing  a  trustee, 
and  declaring  that  the  deed  only  conveyed  the 
Interest  of  one  Biary  A  Fralelgh,  defendant. 
Steams  appeals.    Modified. 

On  June  4,  1890,  appellees  filed  their  bill  in 
equity  in  the  circuit  court  of  Gadsden  county, 
making  appellant  and  one  Mary  A.  Fralelgh 
defendants  thereto.  An  amended  bill  was  filed 
by  appellees  April  16,  1891,  whereby  it  was  al- 
leged that  on  January  18,  1864,  Emanuel  M. 
Fralelgh,  husband  of  defendant  Mary  A.  Fra- 
lelgh, executed  a  trust  deed  of  conveyance  to 
one  Samuel  B.  Love,  a  certified  copy  of  which 
was  made  a  part  of  the  bill.  The  deed  refer- 
red to  purported  to  be  made  for  and  in  con- 
sideration of  the  great  love  and  affection  which 
the  grantor  bore  towards  his  wife,  Mary  A 
Fralelgh,  and  his  children,  Lillle  O.,  Ck>melia 
M.,  and  Glara  W.  Fralelgh,  as  well  as  in  con- 
sideration of  the  sum  of  ^10  to  the  grantor 
paid;  and  it  conveyed  to  Samuel  B.  Love,  his 
heirs  and  assigns,  certain  real  and  personal 
property  in  Gadsden  county,  therein  described. 
The  deed  contained  the  following  provisions: 
*"ro  have  and  to  hold  the  afore-granted  prop^- 
ty  to  the  said  8.  B.  Love,  his  heirs  and  assigns, 
in  trust,  nevertheless,  for  the  sole  use  of  the 
said  Mary  A  Fraleigh,  wife  of  the  said  B.  M. 
Fralelgh,  for  and  during  her  natural  life,  and 
after  her  death  to  such  children  as  she  may 
bare  llTing  at  the  time  of  her  death,  share  and 
share  alike,  with  power  to  the  said  Samuel  B. 
LoTe  to  sen  any  portion  of  said  trast  estate,  and 
to  reinvest  the  proceeds  in  such  other  proper- 
ty, subject  to  the  above-described  trust,  as  he 
shall  deem  most  for  the  interest  of  said  trast 
estate,  with  power  to  the  saiil  Mary  A.  Fraleigh 
to  appoint  and  dioose,  by  her  writing  under 
her  seal,  another  trustee  instead  of  the  said 
Samuel  B.  Love,  whenever  the  said  Samuel  B. 
LoTe  shall  wish  to  resign  said  trust,  or  shall 
die  leaving  the  same  unfulfilled;  said  trustee 
80  appointed  taking  said  trusteeship  subject  to 
the  trust  herehi  limited." 

It  was  further  shown  by  the  amended  bill 
that  on  May  28, 1866,  Samuel  B.  Love  executed 
under  seal,  and  in  the  presence  of  two  subscrib- 
ing witnesses,  an  Instrument  in  vn'iting,  where- 
by, after  reciting  that  said  Love  was  holding 


in  trust  certain  lands,  etc.,  fbr  Maiy  A  Fralelgh 
and  her  children,  more  fully  set  forth  and  de- 
scribed in  the  trust  deed  above  described,  he 
did  thereby  resign  and  relinquish  said  trustee- 
ship, kB  by  the  provisions  of  said  trust  deed  he 
claimed  the  right  and  authority  to  do;  and  on 
the  same  day  Mary  A  Fraleigh  executed  under 
seal,  and  In  the  presence  of  two  subsciibmg 
witnesses,  an  instrument  in  writing,  whereby, 
after  reciting  the  trust  deed  before  referred  to, 
and  its  provision  empowering  her  to  appoint  or 
choose  another  trastee  whenever  the  said  Love 
wished  to  resign,  and  that  said  Love  had  re- 
signed the  trusteeship,  leaving  same  unful- 
filled, she  did,  by  virtue  of  the  authority  vested 
in  her  by  said  trust  deed,  constitute  and  appoint 
B.  M.  Fraleigh  trastee  in  lieu  of  said  Love. 
Bach  of  these  instraments  was  proven  by  a 
subscribing  witness,  and  recorded  in  the  clerk's 
oflice  of  Gadsden  county  on  August  23,  1866. 

It  was  further  alleged  by  said  amended  bill 
that  appellant  was  in  possession  of  certain 
lands  described  in  the  trust  deed,  claiming  title 
to  same  by  virtue  of  a  deed  from  one  Samuel 
Hamblin,  who  received  deeds  to  said  lands 
from  Mary  A.  and  B.  M.  Fraleigh  (the  latter 
pretending  to  execute  said  deeds  as  trastee), 
dated  January  20,  1874;  that  the  property  em- 
braced in  said  deed  had  "run  down,"  and  was 
"going  to  waste,"  and  that  appellees  had  re- 
ceived no  benefits,  rents,  or  profits  therefrom 
since  the  date  of  said  deed  to  Hamblin;  that 
appellant  and  Samuel  Hamblin  combined  and 
confederated  with  B.  M.  Fraleigh  and  other 
persons  to  destroy  the  force  and  effect  of  the 
trust  deed,  and  to  deprive  appellees  of  all  ben- 
efits that  might  arise  from  the  proper  control 
and  management  of  the  property,  in  order  that 
appellant  might  obtain  title  thereto  and  pos- 
session thereof,  and  that  the  title  passed  to 
the  said  Samuel  Hamblin  for  little  or  no  con- 
sideration; that  the  proceeds  of  the  sale  were 
not  reinvested  as  required  by  the  trast  deed, 
and  that  appellant  knew  that  fact;  that  the 
appointment  6f  Bmanuel  M.  Fraleigh  as  tras- 
tee was  unauthorized,  null,  and  void,  the  said 
Mary  A.  Fraleigh  being  under  coverture,  the 
wife  of  said  B.  M.  Fraleigh,  at  tiie  time  of 
making  such  appointment;  that  the  deeds, 
made  by  virtue  of  said  appointment,  by  B.  M. 
Fraleigh,  pretended  trastee,  and  the  said  Mary 
A.  Frelelgh,  to  Samuel  Hamblin,  and  the  one 
from  Hamblin  to  appellant,  passed  no  title,  and 
were  null  and  void. 

It  was  further  alleged  that  Samuel  B.  Love 
and  B.  M.  Fraleigh  were  dead;  that  appellees 
Louis  A,  Albert  B.,  Lillle  F.,  Alliene,  and 
Bmily  were  the  only  surviving  children  of  Mary 
A.  Fraleigh,  and  were  all  over  21  years  of  age, 
except  Alliene  and  Bmily,  who  were  about  20 
years  of  age.  The  consideration  expressed  in 
the  deeds  from  Fraleigh  and  wife  to  Hamblin 
was  1700. 

The  bill  prayed  that  the  appointment  of  B. 
M.  Fralelgh  to  be  trustee,  the  deeds  to  Samuel 
Hamblin,  and  the  deed  to  appellant  be  de- 
clared illegal,  null  and  void;  that  appellant  be 
required  to  produce  th^jt^gi^^JS^ti^l^" 
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cellatlon;  that  a  trustee  be  appointed,  vice  Sam- 
uel B.  Love,  deceased,— and  for  general  relief. 

The  separate  answer  of  appellant  to  the 
amended  bill  of  complaint  filed  May  19,  1891, 
admitted  the  execution  of  the  trust  deed  by  E. 
M.  Fraleigh;  the  appointment  of  E.  M.  Fra- 
lelgh  to  be  trustee  by  Mary  A.  Fraleigh;  the 
resignation  of  S.  B.  Love  as  trustee;  that  ap- 
pellant was  in  possession  of  certain  land  de- 
scribed in  the  trust  deed,  and  claimed  same  un- 
der a  deed  from  Samuel  Hamblin,  who  ac- 
quired title  to  same  by  deeds  from  Mary  A. 
Fraleigh  and  Emanuel  M.  Fraleigh,  as  trus- 
tee,—and  denied  that  the  property  had  run 
down  or  was  going  to  waste,  that  the  lands 
passed  to  Hamblin  for  little  or  no  considera- 
tion, that  the  proceeds  of  sale  were  not  rein- 
vested as  required  by  the  trust  deed,  and  that 
appellant  knew  that  fact 

Appellant  by  his  answer  also  denied  all 
charges  of  combination  and  confederacy  made 
against  him  in  the  bill,  and  alleged  that  he  pur- 
chased the  lands  mentioned  in  the  bill  from 
Samuel  Hamblin  in  March,  1878,  in  good  faith, 
and  without  notice  of  any  equities  claimed  by 
appellees,  paying  therefor  the  sum  of  $1,500. 

The  case  was  set  down  for  hearing  on  amend- 
ed bill  and  answer  of  appellant,  and  on  No- 
vember 4,  1893,  a  decree  was  r^idered  where- 
by It  was  decreed  that  the  appointment  of  E. 
M.  Fraleigh  to  be  trustee,  by  Mary  A.  Fra- 
leigh, his  wife,  was  illegal,  null,  and  utterly 
void;  that  the  deeds  from  E.  M.  Fraleigh,  as 
trustee,  and  his  wife,  Mary  A.  Fraleigh,  to 
Samuel  Hamblin,  passed  whatever  right,  ti- 
tle, or  interest  Mary  A.  Fraleigh  might  have 
had  in  the  property  attempted  to  be  thereby 
conveyed,  but  did  not  pass  any  right,  title,  or 
interest  of  the  children  of  Mary  A.  Fraleigh, 
and  as  to  such  children  the  deeds  were  abso- 
lutely null,  void,  and  of  no  effect  whatever; 
that  the  deed  from  Hamblin  to  appellant  pass- 
ed no  title  whatever  to  any  lands  embraced  in 
the  original  trust  deed,  except  the  Interest  or 
estate  which  Maiy  A.  Fraleigh  had  therein, 
and  which  she  might  have  conveyed  to  Samuel 
Hamblin  in  the  deeds  to  him  before  mentioned, 
and  that  for  any  other  purpose,  or  to  any  other 
extent,  the  said  deed  from  ELamblin  to  appel- 
lant was  utterly  null,  void,  and  of  no  effect; 
that  D.  McMillan  be,  and  he  was  thereby,  ap- 
pointed trustee,  to  talie  charge  of,  recover,  and 
manage  the  lands  described  in  the  trust  deed 
from  Fraleigh  to  Love,  so  far  as  the  interest 
and  estate  of  the  children  of  Mary  A.  Fraleigh 
extended,  subject  to  the  same  trust  and  powers 
as  mentioned  in  the  original  trust  deed  in  re- 
spect to  said  children.  From  this  decree 
Steams  entered  his  appeal  on  March  24,  1894, 
to  our  June  term,  1894,  claiming  in  his  peti- 
tion of  appeal  that  the  court  erred  in  decreeing 
(1)  that  the  appointment  of  E.  M.  Fraleigh  as 
trustee,  by  his  wife,  was  illegal  and  void;  (2) 
that  the  deeds  from  Fraleigh,  trustee,  and  his 
wife,  to  Samuel  Hamblin,  did  not  pass  to  Han;i- 
blln  any  right  or  interest  of  Mary  A.  Fralelgh's 
children,  but  that  as  to  them  the  deeds  were 
absolutely  null  and  void;    (3)  that  the  deed 


from  Hamblin  to  appellant  passed  only  the  In- 
terest of  Mary  A.'  Fraleigh  in  the  lands  con- 
veyed, and  to  any  further  extent  was  null  and 
void;  (4)  the  appointment  of  D.  McMillan  to  be 
trustee. 

Fred.  T.  Myers,  for  appellant  W.  H.  Ellis, 
for  appellees. 

GARTER,  J.  (after  stating  the  fiicts).  The 
appellant  having  failed  to  argue  the  fourth  er- 
ror assigned  in  the  petition  of  appeal,*  we  treat 
it  as  abandoned.  The  principal  question  in- 
volved by  the  other  assignments  is  whether  the 
appointment  of  E.  M.  Fraleigh  to  be  trustee,  by 
his  wife,  under  the  power  of  appointment  given 
her  by  the  terms  of  the  trust  deed,  was  a  valid 
act  If  80,  and  the  deeds  to  Hamblin  passed 
title,  the  appellant,  being  a  purchaser  for  value 
from  him,  without  notice  of  any  equities  claim- 
ed by  appellees,  would  obtain  a  good  title. 
Saunders  v.  Richard,  35  Fla.  28, 16  South.  679. 
The  hearing  in  the  court  below  was  upon  bill 
and  answer,  and  it  will  be  observed  that  the 
answer  denied  that  the  sale  tx>  Hamblin  was 
for  little  or  no  consideration^  that  the  proceeds 
of  the  sale  had  not  been  reinvested,  and  all 
charges  of  fraud  and  conspiracy  on  the  part 
of  appellant  to  obtain  title  to  the  property. 
The  deeds  to  Hamblin  expressed  a  oonsidera- 
tion  of  $700,  and,  in  the  absence  of  actual  no- 
tice, the  appellant  could  only  be  charged  with* 
constructive  notice  to  the  extent  of  that  fur- 
nished by  the  record  of  the  trust  deed,  and  of 
those  to  Hamblin. 

It  is  insisted  by  appellees  that  the  appoint- 
ment of  E.  M.  Fraleigh  to  be  trustee  was  void, 
because— First,  the  trustee,  Love,  could  not, 
after  having  accepted  the  trust,  resign  or  re- 
nounce it;  second,  a  married  woman  cannot 
appoint  her  husband  trustee  of  a  trust  created 
by  him  for  the  benefit  of  herself  and  children; 
third,  the  execution  of  the  instrument  of  ap- 
pointment was  not  Joined  in  by  Mrs.  Fraleigh's 
husband,  nor  did  she  acknowledge  its  execu- 
tion separate  and  apart  from  her  husband. 

1.  The  general  rule,  that  a  trustee  cannot, 
after  having  accepted  a  trust,  resign  or  re- 
nounce it  at  his  pleasure,  contended  for  by  ap- 
pellees, is  unquestionably  correct;  but  it  la 
equally  true  that,  where  the  instrument  creat- 
ing the  trust  empowers  a  trustee  to  resign  aft- 
er acceptance,  a  resignation  in  the  manner 
pohited  out  by  such  instrument  will  be  valid. 
1  Perry,  Truste,  S  274;  2  Lewin,  Trusts,  ♦OlO; 
Tiff.  &  Bui.  Trusts,  p.  536.  It  is  not  denied 
tliat  the  trust  deed  authorized  Mr.  Love  to  re- 
sign, nor  that  his  resignation  was  hi  strict  ac- 
cordance with  the  authority;  but  the  appellees 
ask  us  to  construe  the  written  resignation  as 
a  refusal  to  accept  the  trust,  and  it  is  insisted 
that  Mrs.  Fraleigh  had  no  authority  to  appoint 
another  trustee  in  case  of  Mr.  Love's  refusal 
to  accept  the  trust,  but  only  in  the  event  of 
his  resignation.  The  instrument  expressly  re- 
cites the  fact  that  Mr.  Love  was  holding  prop- 
erty in  trust,  and  it  referred  to  the  trust  deed 
for  a  description  of  the  property  so  held,  and 
to  its  provisions  authorizing  him  to  resign. 
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If  he  was  holding  the  property  In  trust,  as  de- 
clared by  this  instrument,  he  had  accepted  the 
trusteeship,  and  the  instrument  was  what  it 
purported  to  be,'a  resignation  of  the  trust, 
and  not  a  refusal  to  accept  it 

2.  It  is  argued  by  appellees  that  the  appoint- 
ment of  E.  M.  Fraleigh  as  trustee  of  a  trust 
created  by  him  for  his  wife  and  children 
would  defeat  the  object  of  the  trust,  and  his 
acceptance  would  amount  to  a  revocation 
thereof;  and  we  are  referred  to  the  case  of 
Robinson  v.  Dart's  Ex'rs,  Dud.  Bq.  128,  and 
to  the  cases  of  Richards  v.  Chambers,  10  Yes. 
580,  Magwood  y.  Johnson,  1  Hill,  Eq.  228,  and 
Ewing  V.  Smith,  3  Desaus.  Eq.  417,  cited  there- 
in, as  sustaining  this  proposition.  The  last 
two  cases  have  no  reference  to  the  question 
under  consideration.  The  case  of  Richards  v. 
Chambers,  10  Yes.  580,  as  quoted  in  the  first- 
named  case,  would  go  far  towards  sustaining 
the  contention  of  appellees,  but  a  reference  to 
the  official  report  of  the  case  shows  that  it 
sustains  the  contrary  yiew.  There,  the  prop- 
erty, by  a  marriage  settlement,  was  secured  to 
the  sole  and  separate  use  of  the  wife  for  life, 
and,  if  she  suryived  her  husband,  to  her  abso- 
lutely; but,  if  she  died  before  her  husband,  it 
was  to  go  to  such  persons  as  she  by  wlU  or 
deed  might  appoint,  and,  in  default  of  ap- 
pointment, to  her  executors  or  administrators. 
The  husband  and  wife  by  petition  applied  to 
have  a  part  of  the  trust  property  then  in  court 
transferred  to  them;  the  wife  having  execut- 
ed an  appointment  in  favor  of  the  husband, 
and  expressed  a  desire,  upon  an  examination 
de  bene  esse,  that  the  petition  be  granted.  The 
court  said:  "The  wife,  having  a  separate  es- 
tate for  life,  might,  according  to  the  doctrine 
of  many  cases,  part  with  that  life  interest 
She  might  also  execute  an  appohitment  hi  fa- 
vor of  her  husband,  or  of  any  person,  which 
appointment,  hi  the  event  of  her  death  in  his 
life,  would  be  a  valid  and  effectual  disposition 
of  the  property.  But  the  question  is  whether 
the  contingent  Interest  which  the  wife,  while 
Bul  juris,  has  secured  to  herself  in  the  event 
of  her  surviving  her  husband,  can,  through,  the 
interposition  of  this  court,  be  given  up  by  her 
while  in  a  state  of  coverture."  The  question 
in  that  case  was  as  to  a  contingent  interest, 
over  which  the  wife  had  no  power  of  appoint- 
ment by  contract;  and  ithe  proposition  was 
distinctly  recognized  that  she  could  exercise  a 
power  of  appointment,  even  in  favor  of  her 
husband.  In  Robinson  v.  Dart's  Ex'rs,  Dud. 
Eq.  128,  application  was  made  to  a  court  of 
equity  to  appoint  a  husband  trustee  for  his 
wife.  The  court  declined  to  appoint  him,  or 
to  dhrect  that  the  wife's  separate  property  be 
turned  over  to  him;  holding,  not  that  he  was 
incompetent  or  disqualified,  but  that  he  was 
an  improper  person  to  whom  to  commit  the 
trusteeship.  The  reasons  advanced  by  the 
court  were  that,  if  appointed,  he  would  be  con- 
stantly tempted  to  use  the  authority  and  influ- 
ence of  a  husband  to  assume  the  disposal  of 
the  property  to  his  own  uses,  and  induce  his 
wife's  acquiescence,  and  that  a  court  of  equity 


should  not  place  a  wife  in  such  a  situation  that 
she  might  be  compelled  to  go  into  equity  to 
call  her  husband  to  account  for  breaches  of 
his  duty  as  trustee.  T6  the  same  effect,  see 
Boykln  v.  Ciples,  2  HiU,  Eq.  200;  Ex  parte 
Hunter,  Rice,  Eq.  293;  Dean  y.  Lanford,  9 
Rich.  Eq.  423.  In  none  of  the  cases  referred 
to  by  appellees  was  any  question  involved  as 
to  whether,  under  a  power  to  appoint  new 
trustees,  a  married  woman  could  appoint  her 
husband;  nor  was  it  held  that  a  husband  was 
incompetent  or  disqualified  to  be  a  trustee  for 
his  wife.  There  is  a  very  dear  and  obvious 
distinction  between  the  incompetency  and  the 
unfitness  of  a  person  for  the  position  of  trus- 
tee^ and  between  the  power  of  an  Individual  to 
select  a  trustee,  and  the  duty  of  a  court  in 
appointing  one.  Forster  v.  Abraham,  L.  R. 
17  Eq.  351.  The  general  rale  is  that  any  per- 
son may  be  appointed  a  trustee  who  is  capable 
of  confidence,  of  holding  real  and  personal 
property,  and  of  executing  the  trust  3  Kerr, 
Real  Prop.  S  1728;  1  Perry,  Trusts,  §  39;  Tiff. 
&  Bul.  Trusts,  325.  It  is  not  denied  that  the 
husband  In  this  case  was  capable  of  eveiy- 
thing  required  by  the  general  definition,  and 
that  he  was  in  fact  a  competent  trustee  for 
his  cliildren  under  the  same  deed.  Then  why 
not  for  his  wife?  In  equity  he  has  been  fre- 
quently held  to  be  a  trastee  for  his  wife,  and 
prior  to  any  recent  statutes  regulating  mar- 
ried women's  property,  in  all  cases  where  real 
estate  was  conveyed  direct  to  the  wife  dur- 
ing coverture,  for  her  sole  and  separate  use, 
exclusive  of  her  husband,  he  was  in  equity 
deemed  a  trustee  for  the  wife,  and  as  such 
held  the  legal  title.  2  Story,  Eq.  Jur.  §  1380; 
1  Bish.  Mar.  Worn.  §  800;  Porter  y.  Bank  of 
Rutland,  19  Yt  410;  Bennet  v.  Davis,  2  P. 
Wms.  316;  Conway  y.  Hale,  4  Hayw.  1; 
Walker  v.  Walker's  ExV,  9  Wall.  743.  And 
where  an  estate  was  given  to,  or  engaged  to 
be  held  by,  a  husband,  for  the  use  of  his  wife, 
the  husband  was  thereby  constituted  a  trustee 
for  the  separate  use  of  the  wife.  Darley  v. 
Darley,  3  Atk.  398;  M'Lean  v.  Longlands,  5 
Yes.  71;  Rich  v.  CockeU,  9  Yes.  369;  Walter 
y.  Hodge,  2  Swanst.  92;  2  Story,  Eq.  Jur.  § 
1372.  While  a  court  of  equity,  perhaps,  would 
never  have  appointed  Mr.  Fraleigh  to  be  trus- 
tee of  the  trust  created  by  him  for  his  wife 
and  children,  and  would  probably  have  re- 
moved him  from  the  position,  upon  proper  ap- 
plication, after  he  was  appointed,  yet  there  is 
no  absolute  rule  of  law  rendering  him  incom- 
petent to  act  in  that  capacity,  if  appointed  by 
authority  of  the  Instrument  creating  the  trust, 
or  in  any  other  legal  manner.  1  Perry,  Trusts, 
§  59;  1  Lewin,  Trasts,  ^41.  Neither  did  the 
appointment  of  Mr.  Fraleigh,  and  his  accept- 
ance thereof,  revoke  the  trast  deed.  On  the 
contrary,  his  acceptance  bound  him  to  execute 
the  trust  according  to  its  terms;  and  he  was 
invested  with  the  same  power,  and  subject  to 
the  same  responsibilities,  as  other  trustees,  and 
the  wife  was  entitled  to  the  same  protection 
in  equity  as  any  other  cestui  que  trast.    1 
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Wall.  743;  2  Story,  IBq.  Jar.  I  1380;  Tweedy 
T.  Urquhart,  30  Ga.  446.  In  this  latter  case,  by 
an  antennptlid  settlement  between  Ephraim 
Tweedy  and  Isabella  Hadley,  made  in  con- 
templation of  marriage,  certain  personal  prop- 
erty was  conveyed  to  a  trustee  for  the  sole 
nse  of  Isabella,  "separate  from  and  wholly  free 
from  the  control  of  her  Intended  husband,  or 
any  future  husband,"  with  a  provision  author- 
izing Isabella  to  appoint  any  other  person  trus- 
tee in  the  place  of  the  one  named  In  the  deed, 
should  he  die  or  resign.  The  trustee  having 
resigned,  Isabella,  then  the  wife  of  Tweedy, 
appointed  her  husband  trustee.  In  accordance 
with  the  power  contained  in  the  deed.  The 
court  held  that  there  was  nothing  in  the  re- 
lation of  husband  and  wife,  nor  in  the  clause 
of  the  settlement  in  quotation  above,  depriv- 
ing the  wife  of  the  right  to  appoint  her  hus- 
band trustee,  under  the  power  reserved  In  the 
settlement,  and  that  his  appointment  was  valid. 

3.  At  common  law  a  married  woman  could, 
without  the  concurrence  of  her  husband,  exe- 
cute a  power,  whether  the  power  was  given 
to  her  while  sole  or  married.  4  Kent,  Gomm. 
♦824;  Gridley  v.  Wynant,  23  How.  500;  Grid- 
ley  T.  Westbrook,  Id.  503;  Armstrong  v. 
Kerns,  61  Md.  364;  Thompson  v.  Murray,  2 
HiU,  Bq.  204;  Barnes  v.  Irwin,  2  Dall.  190. 
And  she  could,  in  such  cases,  execute  the  pow- 
er in  favor  of  her  husband.  Wood  v.  Wood, 
L.  R.  10  Bq.  Gas.  220;  Taylor  v.  Batman,  02 
N.  C.  601;  3  Kerr,  Real  Prop.  §§  1857,  1859; 
Richards  v.  Chambers,  10  Ves.  580.  As  the 
appointment  of  a  trustee  in  this  case  was  the 
exercise  of  a  mere  power,  and  at  common 
law  a  married  woman  could  exercise  such 
power  without  the  assent  of  her  husband,  it 
only  remains  to  be  seen  whether  this  rule  of 
the  common  law  had  been  changed  by  any 
statute  of  this  state  at  the  time  of  the  execu- 
tion of  the  power  in  question  in  this  case. 
We  are  very  clearly  of  the  opinion  that  it 
had  not  The  statutes  in  force  at  that  time 
requiring  the  Joinder  of  the  husband,  and  a 
separate  acknowledgment  of  the  wife,  were 
applicable  only  to  transfers  and  conveyances 
of  the  wife's  property.  Act  Feb.  4,  1835,  S  1; 
Act  Karch  6,  1845,  §  4.  The  designation  of 
a  pei*son  to  act  as  trustee,  and  hold  the  legal 
title  to  property  of  which  she  was  a  bene- 
ficiary, was  not  a  transfer  by  her  of  the  trust 
property,  or  any  interest  therein.  Her  ap- 
pointment conferred  no  title  upon  her  hus- 
band in  the  trust  property.  His  title,  powers, 
and  duties  were  derived  from,  and  determined 
by,  the  original  trust  deed,  not  from  her  ap- 
pointment. Her  power  to  appoint  possessed 
none  of  the  elements  of  an  estate.  Norfleet 
V.  Hawkins,  93  N.  C.  382;  4  Kent,  Gomm. 
387;  Patterson  v.  Lawrence,  88  Ga.  703,  10  S. 
B.  355;  Schley  v.  McGeney,  36  Md.  266;  3 
Kerr,  Real  Prop.  S§  1850,  1851;  Cranstone  v. 
Crane.  97  Mass.  459. 

4.  It  is  also  insisted  that  the  substituted 
trustee  acquired  no  title  to  the  property  which 
he  could  convey  without  a  deed  from  the  re- 
tiring trustee.    The  trust  deed  authorized  the 


named  trustee  to  resign.  He  did  resign,  and 
thereupon  ceased  to  be  trustee.  Mrs.  Fra- 
leigh  was  authorized  to  choose  and  appoint  an- 
other. She  did  so,  and  thereupon  B.  M.  Fra- 
leigh,  by  the  express  language  of  the  trust 
deed,  took  the  trusteeship,  subject  to  the  trust 
in  the  deed  limited.  Bven  if  the  trust  prop- 
erty was  not,  by  the  language  of  the  trust 
deed,  effectually  transferred  to  the  new  trus- 
tee upon  his  appointment,  without  a  formal 
conveyance  from  Mr.  Love,  yet  by  his  appoint- 
ment Mr.  Fraleigh  became  the  rightful  trus- 
tee, and  as  such  could  unquestionably  have 
maintained  actions  against  Mr.  Love  for  con- 
veyances and  possession  of  the  trust  property. 
Noble  T.  Meymott,  14  Beav.  471;  2  Lewin, 
Trusts,  ^650.  If  the  language  of  the  trust 
deed  was  insufficient  to  vest  title  to  the  trust 
property  In  Mr.  Fraleigh,  but  was  sufficient 
to  constitute  him  a  trustee  upon  Mrs.  Fra- 
leigh's  appointment,  then  the  legal  title  re- 
mained in  Mr.  Love,  as  a  naked  trust;  and, 
upon  the  execution  of  the  power  of  sale  con- 
tained in  the  trust  deed  by  the  new  trustee, 
the  title  passed  to  the  purchaser  (at  least,  so 
far  as  the  cestuis  que  trustent  were  concern- 
ed), by  force  of  the  terms  of  the  trust  deeJ 
granting  power  to  sell,  and  by  the  deed  of  the 
new  trustee  executed  under  that  power.  *  Bank 
V.  Bldridge,  115  Mass.  424. 

The  decree  of  the  circuit  court,  except  the 
paragraph  appointing  D.  McMillan  as  trus- 
tee, is  reversed,  with  directions  to  dismiss  the 
bfll  and  amended  bill,  as  against  the  appel- 
lant   In  other  respects  the  decree  Is  affirmed. 


(89  FUu  €28) 
LB  BARON  V.  OVBRSTRBBT. 
(Supreme  Court  of  Florida.    Dec  22,  1897.) 
Rbfbrinob—Notiob    of    Trial— Sbbvicb— Judo- 

MBNT— SbTTIKO  ASIDB. 

1.  The  judgTnent  of  a  referee  entered,  In  pur- 
suance of  an  ex  parte  hearing  on  the  part  of 
a  plaintiff,  upon  a  day  fixed  by  the  referee  for 
trial  of  the  issaes  joined,  under  subdiyision  8, 
§  1231,  Rev.  St,  is  erroneous,  where  the  defend- 
ant had  no  notice,  and  had  not  waived  notice  of 
the  day  fixed  for  trial. 

2.  A.  referee's  notice  of  the  date  fixed  by  him 
for  the  trial,  not  served  until  after  the  hour 
appointed  in  the  notice  for  such  trial,  is  insufll- 
cient  to  authorize  a  judgment  entered  in  pursu- 
ance of  a  hearing  begun  at  the  hour  named  ex 
parte,  but  adjourned  to  a  subsequent  day,  where 
defendant  did  not  appear  or  otherwise  waive  no- 
tice, and  no  notice  of  the  adjournment  was  ever 
given  him. 

8.  A  jud^ent  entered  by  a  referee  on  an  ex 
parte  hearing  of  issues  joined,  without  notice 
to  defendant  of  the  day  fixed  for  trial,  should  be 
by  him  set  aside,  upon  proper  and  seasonable  ap- 

Elication  by  such  defendant,  without  requiring 
im  to  make  a  showing  of  merits  in  defense. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Duval  county;  H. 
H.  Buckman,  Referee. 

Assumpsit  by  Walter  Overs treet  against 
J.  Francis  Le  Baron.  PlaintifF  had  Judg- 
ment, and  defendant  brings  error.  Revers- 
ed* 
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On  September  9»  1886,  defendant  in  error 
began  an  action  of  assumpsit  aga'lnst  the 
plaintiff  in  error,  the  declaration  containing 
only  common  counts.  On  June  9,  1887,  the 
case  was.  by  consent  of  parties,  referred  to 
H.  H.  Buckman,  Esq.,  as  referee,  and  on 
July  1, 1887,  the  defendant,  by  leare  of  court, 
filed  his  plea,  "Never  was  indebted."  Some 
time  in  December,  1889,  the  referee  issued 
a  notice  to  defendant,  naming  Friday,  De- 
cember 27,  1889,  to  hear  and  determine  the 
cause,  and  requiring  defendant  to  appear  at 
the  office  of  the  referee,  in  the  city  of  Jack- 
sonville, at  10  o'clock  a.  m.,  in  default  of 
which  the  plaintiff  would  be  entitled  to  pro- 
ceed ex  parte.  The  report  of-  the  referee 
does  not  show  the  date  of  this  notice,  nor 
does  it  state  that  the  notice  was  ever  re- 
turned as  served,  other  than  by  stating  that 
"it  appearing  that  the  defendant  has  been 
duly  served  with  notice  to  appear,"  under 
date  of  December  27, 1889.  On  this  date  the 
hearing  was,  upon  plaintifTs  application,  ad- 
journed until  January  6,  1890,  at  which  time, 
the  defendant  not  appearing,  evidence  was 
introduced  on  behalf  of  plaintiff,  upon  which 
a  judgment  for  plaintiff  was  rendered  by 
the  referee.  On  December  7,  1892,  the  find- 
ings and  judgment  of  the  referee  were  filed 
in  the  office  of  the  clerk  of  the  circuit  court, 
and  notice  thereof  given  the  defendant,  who, 
within  10  days  thereafter,  filed  a  motion  to 
set  aside  the  findings  and  judgment  of  the 
referee  and  grant  a  new  trial,  upon  the 
ground,  among  others,  that  no  notice  of  the 
day  of  trial  or  adjournment  of  the  cause 
was  ever  given  to  the  defendant;  and  in  sup- 
port of  this  ground  of  the  motion  defendant, 
on  December  17,  1892,  ffied  an  affidavit  by 
one  W.  H.  Brown  as  well  as  one  by  himself. 
Mr.  Brown's  affidavit  stated  that,  according 
to  his  best  recollection,  the  defendant,  on 
December  27,  1889,  between  11:30  and  12 
o'clock  a.  m.,  came  to  him  with  a  notice 
that  the  cause  had  been  set  for  trial  on  that 
day,  at  10  o*clock  a.  m.,  before  H.  H.  Buck- 
man,  Esq.,  referee,  stating  that  he  had  been 
served  with  the  notice  at  11:30  a.  m.,  that 
day;  that  George  Wheaton  Deans,  Esq.,  his 
former  attorney,  was  dead,  and  requesting 
the  affiant,  as  an  attorney  at  law,  to  look 
after  the  matter  and  advise  him  thereabout; 
that  affiant  told  him  that  the  notice, 'upon 
his  statement  as  to  the  time  of  service  upon 
him,  was  not  in  law  a  proper  one,  and  that 
he  (defendant)  was  not  legally  bound  to  re- 
spond thereto,  the  time  set  for  the  hearing 
having  expired  an  hour  and  a  half  before  the 
notice  was  served  upon  him.  In  his  own 
affidavit  the  defendant  stated  that  no  notice 
of  trial  was  served  upon  him  as  required  by 
law;  that  on  December  27,  18^,  a  notice 
was  served  upon  him,  while  he  was  on  a 
wharf,  preparing  to  go  to  New  York  City, 
that  the  cause  would  be  tried  that  day  at  10 
o'clock  a.  m.;  that  this  notice  was  served 
upon  him  at  11:30  a.  m.,  and  his  counsel,  W. 
H.  Brown,  adrised  him  that  the  same  .was 


no  notice,  as  required  by  law;  that  this  was 
the  only  notice  he  had  of  the  trial  of  the 
case.  On  January  20, 18M,  the  referee  over- 
ruled this  motion  for  a  new  trial,  notified 
the  parties  thereof  on  January  24,  1894,  and, 
the  judgment  having  been  duly  filed  in  the 
circuit  court,  the  defendant  sued  out  this 
writ  of  error  therefrom  on  February  17, 
1894. 

In  the  finding  of  the  referee  on  the  motion 
to  set  aside  the  judgment,  he  states  that  in 
his  former  finding  It  is  recited  that  notice 
was  given  to  the  defendant  to  appear  before 
him  on  December  27,  1889,  at  10  o'clock  a. 
m.,  for  a  hearing  of  the  cause;  that  on  such 
latter  date  his  finding  recited  that  defendant 
was  not  present,  but  that  it  appeared  that 
defendant  had  been  duly  served  with  notice; 
and  that,  on  plaintiff's  applicaftion,  the  hear- 
ing was  adjourned  nntil  January  6,  1890. 
He  further  states  in  his  finding  upon  defend- 
ant's motion  that  no  further  notice  was  giv- 
en the  defendant;  that  on  January  6,  1890, 
defendant  not  being  present,  the  cause  was 
heard,  and  on  January  8, 1890,  the  judgment 
rendered;  that  the  finding  and  judgment  of 
the  referee,  on  account  of  plaintiff's  failure 
to  pay  costs,  remained  in  the  referee's  office 
until  December  7,  1892,  on  which  day  it  was 
filed  in  the  court  below,  and  notice  given  to 
the  parties;  that  within  10  days  thereafter 
the  defendant  presented  his.  motion  to  set 
aside  the  judgment  and  for  a  new  trial, 
f7hich  was  continued  by  consent  of  parties, 
at  various  times  given,  until  January  20, 
1894,  when  both  parties  appeared  before  the 
referee  for  the  purpose  of  disposing  of  same; 
that  upon  the  hearing  the  defendant  filed 
the  affidavits  of  Brown  and  himself,  before 
referred  to,  and  introduced  what  purported 
to  be  the  original  and  copy  of  the  notice  of 
hearing  of  December  27,  1889;  that  these 
notices  are  signed  in  the  handwriting  of  the 
referee,  and  no  return  of  service  appears 
thereon;  that  the  notice  of  the  filing  of  the 
referee's  findings  was  missing  from  the  files; 
that,  if  the  officer  who  served  defendant 
with  the  notice  of  hearing  ever  filed  same, 
it  was  not  to  be  found  at  the  date  of  the 
hearing  of  the  motion  for  new  trial;  that 
the  only  record  on  the  question  of  notice 
then  before  the  referee  was  the  statements 
in  the  findings  of  the  referee  on  the  original 
hearing.  The  referee  further  states  that 
so  much  time  had  elapsed,  and  so  many 
things  intervened,  since  the  original  hear- 
ing, that  he  had  no  recollection  on  the  sub- 
ject of  notice,  except  that  he  refused  to  pro- 
ceed with  the  cause  until  it  was  affirmative- 
ly shown  that  the  notice  of  hearing  had  been 
served  upon  the  defendant;  that  he  conclud- 
ed that  some  return  was  made  showing  that 
defendant  had  been  properly  served,  from 
the  fact  that  the  referee  so  states  in  his 
findings  upon  the  original  hearing.  The  ref- 
eree further  states  that,  if  no  service  was 
made  upon  defendant,  he,  the  defendant, 
waa  not  free  from  tB^t^^o^^^<^t^g^t^ 
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affidavits  Introduced  by  defendant,  he  went 
to  an  attorney  for  advice,  and,  thougli  no 
judgment  was  rendered  until  12  days  after- 
wards, the  defendant  did  not  appear  before 
the  referee,  or  make  any  effort  to  ascertain 
what,  if  anything,  had  been  done  in  the  mat- 
ter, and  in  fact  for  nearly  three  years  after- 
wards took  no  interest  in  the  matter,  until 
December  17,  1892;  that,  while  the  mind 
of  the  referee  was  not  free  from  some  doubt 
in  the  matter,  In  the  absence  of  any  other 
record  upon  the  subject  than  that  of  the 
findings  of  the  referee,  he  was  forced  to  con- 
clude that  the  motion  was  not  well  taken. 

M.  O.  Jordan,  for  plaintiff  in  error.  J.  G. 
Cooper,  for  defendant  in  error. 

GARTER,  J.  (after  stating  the  facts).  The 
fifth  assignment  of  error  requires  us  to  deter- 
mine whether  the  referee  erred  in  overruling 
defendant's  motion  to  set  aside  the  Judgment 
and  for  a  new  trial.  It  is  insisted  by  defend- 
ant in  error  tiiat  there  is  no  statute  requirhig 
a  referee  to  notify  the  parties  of  the  date  fixed 
by  him  for  the  hearing  of  a  cause  pending  be- 
fore him.  It  is  true  that  the  statute  regulating 
proceedings  before  referees  (section  1230  et 
seq.,  Rev.  St.)  does  not  in  express  terms  re- 
quire a  notice  of  this  character  to  be  given,  but 
we  think  it  is  necessarily  implied  that  a  party 
shall  have  notice  of  the  day  fixed  for  trial  by 
the  referee,  where  he  fixes  it  in  the  absence  of 
such  party,  under  that  provision  of  subsection 
3,  §  1231,  Id.,  which  reads:  "He  may  fix  the 
day  for  the  trial,  and  may  adjourn  the  trial 
for  cause  shown."  In  the  very  nature  of 
things,  a  party  ought  not,  without  express  leg- 
islative sanction,  to  be  required  to  attend  a 
referee,—who  holds  no  regular  stated  sittings, 
except  in  pursuance  of  his  previous  appoint- 
ments,—from  day  to  day,  for  the  purpose  of  as- 
certaining when  and  where  a  case  referred  to 
him  will  be  heard.  A  requirement '  of  this 
character  intrenches  too  nearly  upon  that  fun- 
damental principle  which  forbids  condenma- 
tion  without  notice,  to  be  tolerated  in  Judicial 
proceedings,  merely  because  the  statute  omits 
to  declare  that  notice  must  be  given.  It  may 
be  that,  the  circuit  court  having  acquired  Juris- 
diction of  the  subject-matter  of  this  suit  and 
of  the  person  of  the  defendant  by  the  service 
upon  him  of  the  original  summons,  and  hav- 
ing regularly  transferred  that  Jurisdiction  to 
the  referee.  In  pursuance  of  our  constitution 
and  laws,  the  referee's  Judgment,  though  ren- 
dered at  a  hearing  had  without  notice  to  de- 
fendant, is  not  absolutely  void.  As  to  that 
we  are  not  required  to  express  an  opinion  at 
this  time.  We  have  no  doubt,  however,  that 
such  a  proceeding  is  very  irregular,  and  calcu- 
lated to  deprive  the  defendant  of  substantial 
rights,  and  should  therefore  address  itself  to  a 
court  with  peculiar  force,  upon  a  timely  and 
proper  application  for  relief.  In  this  case  the 
referee  did  issue  a  notice  to  defendant,  and  on 
the  day  of  bearing  he  found  that  this  notice 
had  been  duly  served.    The  defendant  com- 


plains of  this  very  finding  as  being  without  evi- 
dence to*  support  it.  The  referee  stated  that 
his  mind  was  not  free  from  doubt  upon  the 
subject  of  notice,  and  that  he  denied  the  mo- 
tion upon  the  authority  of  his  former  finding 
that  notice  had  been  given.  This  finding  was 
upon  an  ex  parte  hearing,  and  there  is  no  return 
of  any  officer,  or  other  proof,  showing  serv- 
ice of  the  notice,  nor  is  it  anywhere  shown  that 
a  return  of  service  was  ever  made.  The  ref- 
eree concluded  that  there  must  have  been  some 
return,  from  the  fact  that  he  had  previously 
found  that  service  had  been  made,  and  be- 
cause he  remembered  declining  to  proceed  until 
it  was  affirmatively  shown  that  notice  had 
been  given.  It  may  be  that  upon  a  collateral 
proceeding  his  finding  in  this  respect  would  be 
conclusively  presumed  to  have  been  based 
upon  sufficient  evidence,  but  that  presump- 
tion cannot,  In  view  of  the  facts  disclosed  by 
this  record,  prevail  in  this  proceeding,  which 
is  an  appellate  proceeding  to  review  that  very 
decision.  A  notice  purporting  to  be  the  orig- 
inal, and  a  copy  thereof,  each  in  the  handwrit- 
ing of  the  referee,  were  produced  by  the  de- 
fendant, and  upon  neither  was  there  a  return 
of  service.  Whether  this  paper,  purporting  to 
be  the  original,  was  handed  to  the  defendant 
at  the  time  of  the  service  of  the  copy,  or  was 
taken  by  defendant  from  the  files  of  the  case 
papers,  the  fact  remains  that  it  bore  no  evi- 
dence of  having  been  executed.  The  referee 
does  not  deny  that  it  was  the  original,  nor  does 
he  intimate  that  any  notice  of  the  hearing  was 
ever  lost  from  the  files.  He  admits  that  the 
record  contains  no  return  of  service.  His  find- 
ings do  not  state  when  or  by  whom  service  was 
made,  and  the  record  before  us,  though  certi- 
fied to  be  a  true  copy  of  all  the  proceedings, 
fails  to  exhibit  any  original  notice  of  hearing 
or  any  return  of  service.  Upon  this  state  of 
facts,  we  think  the  defendant's  sworn  version 
of  the  service  of  the  notice  must  prevail,  viz. 
that  it  was  served  an  hour  and  a  half  after 
the  hour  fixed  for  the  hearing,  and  it  cannot  be 
pretended  that  the  notice  afforded  thereby  was 
reasonable. 

It  is  insisted,  however,  that  the  defendant 
was  guilty  of  laches  in  failing  to  respond  imme- 
diately upon  service  of  the  notice,  for,  by  do- 
ing so,  he  could  have  Informed  himself  that 
the  hearing  had  been  postponed;  and  that  his 
application  to  open  the  Judgment  was  without 
merit,  inasmuch  as  he  faUed  to  state  to  the 
court  that  he  had  a  meritorious  defense  to 
offer  upon  another  trial.  We  think  the  defend- 
ant would  have  shown  more  respect  to  the  pro- 
cess of  tiie  referee  by  appearing  before  him 
immediately,  and  requesting  a  postponement 
of  the  trial,  but  he  had  a  legal  right  to  ignore 
the  notice,  and  suffer  whatever  consequences 
might  legally  fiow  from  his  disregard  of  it. 
And  as  the  hour  named  in  the  notice  for  de- 
fendant's appearance  had  passed,  prior  to  its 
service,  the  defendant  had  a  right  to  regard  the 
service  of  a  notice  functus  officio  as  no  notice 
at  all,  and  to  decline  to  appear  in  obedience  to 
its   supposed   command.    .'S^he   i 
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been  aeryed  upon  him  after  the  hour  fixed  for 
the  hearing,  he  had  a  right  to  presmne  that  the 
officer  would  to- return,  and  that  the  plalntifC 
would  not  further  persist  in  the  hearing,  in  the 
face  of  this  IrreguUr  service.  The  first  no- 
tice the  defendant  is  shown  to  have  had  that 
plaintiff  persisted  in  acting  upon  such  irregu- 
lar service  was  nearly  three  years  thereafter, 
when  notified  that  the  referee  had  filed  his 
findings  and  Judgment;  and  he  thereupon, 
within  the  time  limited  by  the  statute,  moved 
to  set  aside  the  Judgment  because  of  the  error 
of  the  referee  in  proceeding  with  an  ez  parte 
hearing  In  the  absence  of  notice  to  him.  Un- 
der these  circumstances,  we  think  his  appli- 
cation was  seasonably  made.  Fletcher  v. 
Wells.  6  Taunt  191, 1  Matjih.  a  P.  650;  Dand 
V.  Barnes,  6  Taunt  5, 1  Marsh.  0.  P.  408.  We 
do  not  thinlc  it  was  necessary  for  the  defend- 
ant to  have  made  a  showing  of  merits  in  de- 
fense, in  order  to  entitle  him  to  set  aside  the 
Judgment  in  this  case.  He  had  a  right  to  be 
present  at  the  hearing,  even  if  he  intended  to 
offer  no  testimony  whatever,  inasmuch  as  he 
had  filed  the  general  issue,  which  put  the  plain- 
tiff to  proof  of  his  cause  of  action.  The  plain- 
tiff's claim  was  an  unliquidated  4emand,  upon 
open  account,  and  the  defendant  had  a  right 
to  be  present,  and  cross-examine  the  plaintiff 
and  his  witnesses  upon  the  items  of  this  ac- 
count £ven  if  he  did  not  intend  to  appear 
at  all,  he  had  a  right  to  insist  upon  notice  of 
the  hearing,  unless  he  waived  such  notice. 

We  think  the  defendant  should  have  had 
notice  of  the  trial,  and  that  the  failure  to  give 
tt  deprived  him  of  a  substantial  right  (Ballard 
V.  Lippman,  32  Fla.  481,  14  South.  154);  and 
the  Judgment  is  therefore  reversedt  and  a  new 
trial  granted. 

(74  Miss.  626) 

CAMPBEILL  V.  NEW  ORLEANS  NAT. 
BANK. 

(Supreme  Oonrt  of  MisslBsippL  Feb.  27,  1897.) 
Statotbs— Implibd  Kipbal. 
Oode  1880,  §  990  (Oode  1892,  §  2114),  pro- 
viding that  gambling  transactions  are  void,  was 
not  impliedly  repealed,  so  far  as  dealini^s  in 
futures  were  embraced  therein,  by  Act  1882,  |§ 
1,  2,  making  criminal  any  dealings  in  futures, 
and  making  such  contracts  nonenforceable. 

On  suggestion  of  error.     Denied. 
For  former  opinion,  see  21  South.  400. 

WOOD,  C.  J.  The  view  contended  for  In 
the  brief  filed  with  the  suggestion  of  error, 
as  well  as  the  view  advanced  in  the  orig- 
inal brief  of  appellee's  counsel,  Involves  the 
Idea  of  the  repeal  of  section  990  of  the  Code 
of  1880  by  the  act  of  1882,  in  so  far  as  deal- 
ings in  futures  were  embraced  in  that  sec- 
tion of  the  CkMle.  But  there  is  not  the  slight- 
est reference  in  the  act  of  1882  to  section 
990  of  that  Code,  and  repeals  by  implication 
are  not  favored.  The  repeal  by  implication 
must  clearly  appear  in  the  supposed  repeal- 
ing act  and  we  fall  to  find  any  purpose  to 
repeal  any  former  law  by  the  act  of  1882. 


Bather,  it  appears  to  have  t>een  the  Inten- 
tion of  the  legislature,  by  enacting  the  stat- 
ute of  1882,  to  enlarge  the  existing  law.  The 
first  section  of  the  act  of  1882  makes  crim- 
inal any  dealings  In  futures,  and  the 
second  section  declares  such  contracts  non- 
enforceable.  But  they  were  already  nonen- 
f orceable*  under  section  990,  and  the  inter- 
pretation placed  on  that  section  in  Clay  v. 
Allen,  63  Miss.  426;  and  therefore  this  sec- 
ond section  of  the  act  of  1882  was,  so  far  as 
concerns  contracts  made  in  this  state,  idle, 
and  added  nothing  to  the  law  already  long 
in  force.  Neither  did  it  as  to  such  con- 
tracts, take  anything  from  that  law.  Sug- 
gestion la  denied. 


AGNBW  et  at  v. 
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(Supreme  Oonrt  of  Ifississippi.     Jan.  18,  1897.) 

DbBD  —  RB8BRVATI0ir8~(30N8TBU0TI0ir— TkBSPASS. 

1.  An  agreement  to  make  a  deed  of  an  acre 
of  land,  for  the  sole  purpose  of  building  a  school 
house  thereon,  deprives  the  grantor  and  his 
heirs  of  the  possession  and  use  of  the  land  only 
so  far  as  stipulated  in  the  deed  or  agreement, 
and  only  to  those  In  whose  favor  the  license 
was  given. 

2.  It  is  trespass  to  enter  the  lands  of  another 
to  take  one's  own  personal  property. 

8.  In  an  action  for  removmg  a  school  building 
built  on  plaintiff's  land  by  license,  it  was  error 
to  instruct  that  if  the  ancestor  of  plaintiff  agreed 
to  make  a  deed  of  the  land  on  which  the  bouse 
was  located,  and  it  was  agreed  and  understood 
that  the  house  should  never  be  his  property,  but 
used  for  school  or  other  public  purposes,  they 
must  find  for  defendant  as  such  instruction 
tended  to  license  an  entering  on  the  land  of  an- 
other, and  removing  property  in  his  possession, 
not  owned  by  him. 

Appeal  from  circuit  court,  Hinds  county; 
Robert  Powelt  Judge. 

Action  by  S.  A.  Agnew  and  others  against 
A.  O.  Jones  for  removing  a  school  building 
from  plaintiffs'  land  without  authority.  Judg- 
ment for  defendant  Plaintiff^  appeat  Be- 
versed. 

Lowry  ft  Jayne,  for  appellants.  William- 
son &,  Potter,  for  appellee. 

STOCKDALB,  J.  A.  M.  Agnew's  agree- 
ment that  he  would  make  a  deed  to  Hinds 
county  to  the  acre  of  land  on  which  the  house 
was  to  be  erected  waa  an  irrevocable  license, 
for  the  purposes  for  which  it  was  made,  as 
long  as  the  house  was  used  for  the  purposes 
specified.  The  hedrs  of  Agnew  have  all  the 
rights— and  no  more— that  their  ancestor  had. 
The  license,  had  the  deed  been  made,  or  not 
mode,  deprived  the  grantor  of  the  possession 
and  use  of  his  land  only  so  far  as  was  stipu- 
lated in  the  agreouent  or  the  deed,  and  only 
to  those  in  whose  favor,  and  for  whose  use, 
the  license  was  given;  and  he  is  the  owner 
and  possessor  against  the  balance  of  the 
world.  One  owning  land  over  which  others 
have  the  right  of  way  has  such  property  in 
the  right  of  way  as  will  support  trespass.  26 
Am.  &  Bug.  Enc.  Law,  p.  592,  and  cases  there 
Digitized  by  VaiJO  VlC 
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cited.  If  Mr.  Agnew  granted  the  license  to 
build  and  use  a  school  house,  the  land  to  re- 
vert to  him  when  the  school  was  abandoned, 
then  the  license  ended  in  September,  1894; 
and  his  heirs  were  the  absolute  owners  in  Jan- 
uary, 1895,  when  appellee  tore  down  the 
house.  If  the  license  wafi  for  the  erection  of 
a  school  house,  and  when  the  school  failed  It 
was  to  stand  there  as  a  house  of  worship,  no 
one  had  the  right  to  sell  or  remove  it  while 
so  used;  and  probably  It  still  exists,  for  the 
same  peoi^e  have  rebuilt  a  house,  as  the  rec- 
ord shows.  If  the  land  reverted  when  the 
school  ceased,  and  the  title  of  the  house  did 
not  go  with  It,  it  must  have  remained  In 
somebody;  and  by  what  legal  process  it  got 
into  the  respectable  gentlemen  who  met  at 
Forest  Hill  seems  to  be  a  problem.  The  coun- 
ty had  made  no  transfer;  nor  liad  Kelly, 
Hawlslns,  or  Agnew.  If  the  gentlemen  who 
met  at  Forest  Hill  had  no  title,  Jones,  the 
appellee,  acquired  none.  They  were  all  utter 
strangers  to  the  whole  transaction  of  build- 
ing that  house;  and  a  meeting  of  school  pa- 
trons in  any  corner  of  the  county  would  have 
had  the  same  right.  Not  one  of  them  had 
contributed  a  cent  to  build  it,  nor  did  they 
patronize  the  school  held  there.  Even  if  they 
had  a  title  ix>  the  house,  appellee  could  not 
enter  without  consent,  except  by  process  of 
law;  and  the  minors  did  not  consent  None 
but  that  c(»nmunity  had  a  right  to  enter  that 
house  for  any  purpose,  and  that  community 
only  for  the  purposes  of  schools  and  worship. 
Agnew  himself  could  not  enter  for  any  pur- 
pose but  as  above.  No  one  would  contend 
that  the  people  of  that  community  even  could 
have  held  political  meetings  or  lodge  meet- 
ings in  that  house,  nor  on  that  acre  of  land, 
without  Agnew's  consent,  because  his  grant 
did  not  include  such  purposes,  and  he  still 
owned  what  he  had  not  granted.  It  would 
seem  that  it  was  his  duty  to  preserve  that 
property  Inviolate  for  its  proper  uses,  having 
induced  the  people  to  build  there,  and  par- 
ticularly against  people  who  would  destroy 
it  utterly.  The  grant  was  not  tor  that  pur- 
pose. 

What  is  a  trespass?  Every  entry  upon  the 
land  of  another,  without  lawful  authority,  is 
a  trespass,  though  it  only  be  trodden,  and 
whether  the  land  be  inclosed  or  not,  and  no 
matter  whether  any  damage  be  done  or  not 
The  gist  of  the  action  is  the  wrongful  entry. 
Whatever  is  done  aft^  that  is  but  aggrava- 
tion of  damages.  If  a  man's  land  be  not  in- 
closed, the  law  encircles  it  with  an  imaginary 
inclosure,  to  pass  which  is  to  break  and  enter 
his  dose.  The  mere  act  of  breaking  through 
this  imaginary  boundary  constitutes  a  cause 
of  action,  as  being  a  violation  of  the  right  of 
property.  2  Wat  Trespass,  pp.  219,  220,  8 
810,  citing  many  cases;  26  Am.  &  Eng.  EUic. 
Law,  p.  692.  While  Agnew  had  no  right  to 
the  house  to  occupy  it  for  private  use,  he 
certainly  had  an  interest  in  it  as  one  of  the 
builders  and  one  of  the  community,— to  have 
It  remain  there  as  a  school  house  and  as  a 


house  of  worship,  and  to  have  It  remain  in 
that  place  on  his  land;  and  his  heks  were 
damaged  by  its  removal.  It  "would  be  a  dan- 
gerous doctrine  to  establish  in  this  country 
that  those  who  deem  themsdves  owners  of 
any  property  situated  on  another's  premises 
may  enter  it  without  leave,  and  take  it  with- 
out invoking  the  process  <^  law.  Buildings 
are  presumed  to  be  part  of  the  realty  until 
the  contrary  is  shown,  and  that  must  be  done 
in  the  courts.  A  squatter  on  public  lands 
cannot  remove  his  buildings,  however  tempo- 
rary, without  the  consent  of  the  man  who 
entered  the  land  from  the  government.  Wel- 
bom  V.  Spears,  82  Miss.  138.  It  is  a  trespass 
to  enter  the  land  of  another,  without  his  con- 
sent, to  take  one's  own  personal  property. 
Heermance  v.  Vemoy,  6  Johns.  6;  Blake  v. 
Jerome,  14  Johns.  406;  Newkirk  v.  Sabler,  9 
Barb.  652.  In  view  of  these  principles,  it 
was  error  in  the  court  below  to  give  instruc- 
tions 2  and  4.  The  latter  instruction  (4)  is  in 
these  words:  "If  the  Jury  believe  from  the 
evidence  that  Mr.  Agnew,  the  ancestor,  agreed 
to  make  a  deed  to  the  acre  of  land  on  which 
the  house  was  kxaited,  and  it  was  agreed  and 
understood  ^t  the  house  should  never  be 
the  pzx)perty  of  Mr.  Agnew  if  put  on  the  land, 
but  should  be  for  school  purposes,  or  other 
t>ublic  purposes,  they  must  find  for  defend- 
ant." This  Instructs  the  jury  that  If  a  deed 
was  agreed  to  be  made  by  Agnew,  without 
saying  to  whom,  or  what  sort  of  deed,  and 
that  Agnew  was  not  to  own  the  house,  but 
it  should  be  for  school  purposes,  or  other  pub- 
lic purposes,  no  matter  what,  then  appellant 
ha^  the  right  to  enter,  and  tear  it  down  and 
take  it  away.  The  scope  of  this  instruction 
is  to  license  anj  man  to  enter  any  other  man's 
land,  and  tear  down  and  carry  away  any 
house  that  the  party  in  possession  does  not 
own.  This  instruction  is  not  cured  or  assist- « 
ed  by  No.  2.  It  is  subject  to  the  same  ob- 
jection, to  a  less  extent  The  Judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 

WOODS,  O.  J.,  concurs.  WHITFIELD,  J., 
dubltatur. 

riis  AUi.  4es) 

NAUGHER  V.  STATE. 

(Supreme  Court  of  Alabama.    Jan.  27,  1896.) 

Homicide— Jostiftcation—Tbreats—Evidencb— 
Instructions  — Witnessbs— Impeach- 

MBNT. 

1.  Where  defendant  testified  that  deceased 
said  to  him,  "Damn  you!  Now  I'll  get  you,'* 
with  his  right  hand  in  or  near  his  hip  pocket,  he 
might  also  testify  whether  deceased  was  in  the 
habit  of  cariying  a  pistol  in  that  hip  pocket ' 

2.  Evidence  that  defendant  in  a  murder  case 
had  shot  his  horse  while  drunk  is  wholly  imma- 
terial, and  should  be  excluded,  as  it  might  prej- 
udice the  jury. 

8.  Acts  of  friendly  association,  such  as  de- 
fendant's borrowing  meat  from  deceased,  sub- 
sequent to  threats  of  deceased  against  him,  are 
competent  evidence,  where  the  plea  is  justifica- 
tion. 
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4.  It  ia  not. competent,  for  the  purpose  of  im- 
peachinfT  defendant's  testimony  on  a  fact  as  to 
which  there  was  no  other  competent  evidence, 
to  prove  contradictory  statements  made  to  an- 
other. 

5.  An  instruction  that,  if  the  jury  has  a  rea- 
sonable doubt  as  to  the  truth  of  the  testimony 
of  defendant,  they  must  acquit,  is  properly  re- 
fused, where  there  was  other  evidence  tending 
to  show  that  defendant  committed  the  of- 
fense. 

6.  An  instruction  that  if  defendant  was  a 
man  of  good  character,  and  there  was  no  motive 
for  the  murder,  the  jury  may,  in  connection  with 
all  the  evidence,  consider  these  facts,  which 
may  generate  in  their  minds  a  reasonable  doubt 
of  guilt,  and,  if  a  reasonable  doubt  exists,  they 
must  acquit,  is  properly  refused  as  misleading, 
argumentative,  giving  undue  prominence  to  cer- 
tain facts,  and  abstract  in  reference  to  the  ab- 
sence of  motive. 

Appeal  from  circuit  court,  St  dalr  county; 
George  B.  Brewer,  Judge. 

David  T.  Naugher  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
Beversed. 

The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  one  day  after  the  deceased 
had  been  to  his  house  with  a  shotgun,  trying 
to  get  him  to  come  out  of  the  house,  he 
watched  the  deceased  as  he  left  his  (defend- 
ant's) house,  and  followed  him;  that,  when 
the  deceased  arrived  at  home,  his  sister-in- 
law  said  to  him,  •'He  was  too  smart  for  you;" 
and  that  the  defendant  heard  Powell  Han- 
cock reply,  '*If  he  had  not  been,  I  would 
have  got  him;  I  had  buckshot  this  time.'' 
The  state  objected  to  this  testimony,  and 
moved  to  exclude  it  from  the  jury.  The 
court  sustained  the  objection,  and  refused  to 
permit  the  testimony  to  go  to  the  Jury,  and 
to  this  ruling  the  defendant  duly  excepted. 
Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendant, 
gave  to  the  Jury  the  following  charges:  (9) 
••The  court  charges  the  Jury  that  If  from  all 
the  evidence  they  have  a  reasonable  doubt  as 
to  .whether  or  not  defendant  fired  the  fatal 
shot  of  malice  only  in  the  heat  of  passion, 
suddenly  aroused,  under  sufficient  provoca- 
tion, then  the  Jury  cannot  convict  the  de- 
fendant of  murder  in  the  second  degree." 
(12)  "Unless  from  all  the  evidence  in  this 
case  the  Jury  can  each  say  as  a  Juror  sworn 
and  Impaneled  to  try  the  case  according  to 
the  evidence,  beyond  all  reasonable  doubt, 
that  the  defendant  killed  Powell  Hancock 
with  malice  towards  him  (said  Powell  Han- 
cock), then  the  Jury  cannot  and  should  not 
find  the  defendant  guilty  of  murder  in  the 
second  degree."  (14)  "Unless  the  Jury  are 
satisfied  from  the  evidence  beyond  all  rea- 
sonable doubt  tnat  the  defendant  fired  the 
fatal  shot  maliciously,  the  Jury  cannot  con- 
vict the  defendant  of  murder  In  the  second 
degree."  The  defendant  also  requested  the 
court  to  give  to  the  jury  each  of  the  follow- 
Ing  charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  ask- 
ed: (10)  "If  from  all  the  evidence  the  Jury 
has  a  reasonable  doubt  as  to  whether  or  not 


defendant  fired  the  fatal  shot  which  took 
the  life  of  deceased,  from  malice  or  from 
heat  of  passion,  produced  by  sudden  ren- 
counter, then  the  Jury  cannot  convict  the 
defendant  of  murder  in  the  second  degree." 
(16)  "If  the  Jury  has  a  reasonable  doubt  as 
to  the  truth  or  falsity  of  the  testimony  of 
the  defendant  as  deposed  to  by  him  on  the 
stand,  then  the  Jury  must  find  the  defendant 
not  guUty."  (17)  "If  the  Jury  find  that 
the  defendant,  at  and  prior  to  the  time  he 
killed  Powell  Hancock,  was  a  man  of  good 
character,  and  the  Jury  further  find  from  all 
the  evidence  an  utter  absence  of  any  motive 
defendant  might  or  did  have  for  taking  the 
life  of  deceased  unlawfully,  then  the  Jury 
may,  in  connection  with  all  the  evidence, 
look  to  such  good  character  of  defendant; 
and  absence  of  any  motive  on  the  part  of  de- 
fendant to  take  the  life  of  deceased,  and 
such  good  character  and  absence  of  motive, 
may  generate  in  the  minds  of  the  jury  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant of  any  crime  charged  in  the  indictment, 
and,  if  such  reasonable  doubt  is  in  the  minds 
of  the  Jury  as  to  defendant's  guilt,  then  the 
Jury  must  acquit  him." 

Inzer  &  Greene,  M.  M.  Smith,  and  B.  F. 
Pope,  for  appellant  Wm.  a  FItts,  Atty. 
Gen.,  for  the  State. 

OOLEMAN,  J.  The  defendant  was  tried 
for  the  murder  of  Powell  Hancock,  and  con- 
victed of  murder  In  the  second  degree.  Sev- 
eral exceptions  were  reserved  to  the  ruling 
of  the  court  upon  the  admission  of  evidence. 
The  defendant  did  not  deny  that  he  took  the 
life  of  deceased,  but  relied  upon  self-defense 
for  an  acquittal.  There  was  evidence  that, 
when  drinking,  deceased  was  a  dangerous 
man.  Evidence  was  also  introduced  that 
deceased  had  recently  threatened  the  life  of 
defendant,  which  threats  were  communicat- 
ed to  defendant  The  defendant,  as  a  wit- 
ness in  his  own  behalf,  testified  that  deceas- 
ed, with  his  right  hand  in  or  near  his  hip 
pocket,  said  to  defendant,  "Damn  you!  Now 
I'll  get  you,"  when  defendant  fired.  The 
defendant  was  then  asked  by  his  counsel 
"whether  or  not  he  knew  that  deceased  was 
in  the  habit  of  carrying  a  pistol  concealed  in 
that  hip  pocket."  The  court  sustained  an 
objection  to  this  question.  In  this  the  court 
erred.  The  question  was  pertinent  and  rel- 
evant, and  the  answer,  if  affirmative,  tended 
to  throw  light  upon  the  circumstances  and 
conditions  attending  the  shooting.  The  ques- 
tion was  considered  in  the  case  of  Wiley  v. 
State,  99  Ala.  146,  13  South.  424.  The  credi- 
bility of  a  witness  is  a  question  for  the  jury, 
and  not  for  the  court 

The  statement  made  by  deceased  to  his 
sister-in-law,  "If  he  had  not  been,  I  would 
have  got  him;  I  had  buckshot  this  time,"— if 
believed,  was  at  least  a  threat,  heard  by  de- 
fendant himself.  j 

It  was  not  competent  for  the  state  toliHbw^ 
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that,  at  some  previous  time,  the  defendant, 
while  drunk,  shot  his  own  horse.  Such  evi- 
dence was  wholly  immaterial  as  to  any  Issue 
before  the  Jury,  and  might  have  prejudiced 
the  defendant  with  the  Jury. 

It  was  competent  for  the  state  to  show 
acts  of  friendly  association  between  defend- 
ant and  deceased  subsequent  to  the  com- 
munication of  the  threats  of  deceased  against 
the  defendant,  and  we  think  it  did  not  trans- 
gress the  rule  to  show  as  a  fact  that  de- 
fendant borrowed  some  meat  from  deceased; 
but,  there  being  no  competent  evidence  of 
the  fact  of  the  borrowing,  it  was  not  compe- 
tent, for  the  purpose  of  Impeachment  of  de- 
fendant's testimony,  to  ask  him  if  he  did  not 
tell  "A.**  that  he  had  borrowed  the  meat, 
and,  on  his  answering  in  the  negative,  to  in- 
troduce "A."  as  a  witness  to  prove  contra- 
dictory statements. 

Charge  17  given  for  the  defendant  was  too 
favorable.  There  was  no  exception  to  the 
giving  of  the  charge,  and  we  merely  refer  to 
the  fact  as  a  guide  on  another  trial. 

Conceding  that  charge  10  requested  by  de- 
fendant asserted  a  correct  proposition  of 
law,  applicable  to  the  case,  the  defendant 
got  the  full  benefit  of  the  principle  in  charge 
No.  9,  which  was  given  at  the  request  of  the 
defendant 

Charge  16  requested  by  defendant  was 
properly  refused.  There  was  other  evidence 
in  the  cause  tending  to  show  that  defendant 
committed  the  offense  besides  that  of  the 
defendant  himself. 

We  are  of  opinion  that  charge  17  requested 
by  defendant  was  properly  refused.  It  is 
misleading  and  argumentative,  and  was  cal- 
culated to  give  undue  prominence  to  certain 
specified  facts.  We  are  of  the  further  opin- 
ion that,  so  far  as  it  refers  to  an  absence  of 
motive,  the  charge  was  abstract.  It  is  not 
consistent  vrith  the  defense  of  Justification 
in  self-defense.  For  the  errors  pointed  out, 
the  case  must  be  reversed.  Reversed  and 
remanded. 


016  Ala.  481) 

REEVES  V.  STATE. 

(Supreme  Coart  of  Alabama.    Jan.  26,  1898.) 

CaiMiNAL  Law-- Warrant  Returnable  to  Crim- 
inal Coort—Namb  of  Complainant— Ih- 
material  Diffbrbncb  in  Spelling. 

1.A  warrant  of  arrest  for  a  criminal  of- 
fense, issued  by  a  justice  of  the  peace,  was 
properly  made  returnable  to  the  criminal  court 
of  the  county. 

2.  Where  it  was  manifest  from  the  complaint 
charging  the  commission  of  a  criminal  offense 
that  the  person  who  verified  and  snbscribed  it 
was  identical  with  the  person  who  appeared 
before  the  officer  and  made  it,  a  difference  in 
the  spelling  of  the  name  of  such  person,  result- 
ing from  a  mere  clerical  mistake  on  the  part  of 
the  person  who  drew  such  complaint,  was  im- 
material. 

Appeal  from  criminal  court,  Pike  county;  E. 
B.  Wilkerson,  Judge. 
Mary  Reeves  was  convicted  of  living  in  adul- 


tery with  one  Henry  Myhan,   and  appeals. 
Afilrmed. 

The  prosecution  in  this  case  was  commenced 
by  a  complaint  being  made  before  a  Justice  of 
the  peace  of  Pike  county  charging  the  appel- 
lant, Mary  Reeves,  with  living  in  adultery 
with  one  Henry  Myhan.  The  complaint  was 
signed  by  "Battle  Patterson."  In  the  body 
of  the  complaint,  and  in  the  warrant  which 
was  Issued  thereon  by  the  sheriff,  the  person 
making  the  complaint  is  described  as  "Hattie 
Patlson."  Upon  the  making  of  the  complaint 
the  Justice  of  the  peace  Issued  the  warrant 
setting  forth  therein  the  offense  charged, 
as  contained  In  the  complaint,  and  made 
the  warrant  returnable  to  the  criminal  court 
of  Pike  county.  There  was  a  plea  to  the 
Jurisdiction  of  the  court,  and  a  motion  In  ar- 
rest of  Judgment,  upon  the  ground  that  the 
warrant  was  not  made  returnable  to  the  proper 
tribunal.  This  motion  was  overruled.  The 
defendant  interposed  a  plea  in  abatement  to 
the  motion  to  quash  the  complaint,  upon  the 
ground  that  there  was  a  variance  between  the 
person  alleged  in  the  complaint  and  in  the 
warrant  of  arrest  to  have  made  the  complaint 
and  the  person  who  signed  the  complaint 
This  plea  and  motion  were  overruled.  These 
rulhigs  constitute  the  only  questions  presented 
for  review  on  the  present  appeal. 

D.  A.  Baker  and  T.  L.  Borom,  for  appellant 
Wm.  0.  Fltts,  Atty.  Gen.,  for  the  State. 

McCLEU/AN,  J.  The  warrant  of  arrest 
Issued  by  a  Justice  of  the  peace  was  properly 
made  returnable  to  the  criminal  court  of  Pike 
county.  Walker  v.  State,  89  Ala.  74,  8  South. 
144.  The  names  "Patlson"  and  "Patterson" 
are,  It  would  seem,  idem  sonans  (16  Am.  & 
Bug.  Enc.  Law,  122,  note,  p.  124;  Taylor  v. 
Rogers,  Min.  [Ala.]  197;  Jackson  v.  Cody,  9 
Cow.  140;  Petrie  v.  Woodworth,  3  Caines,  219; 
Page  V.  State,  61  Ala.  16;  Aaron  v.  State,  37 
Ala.  106;  Bdmundson  v.  State,  17  Ala.  179; 
Gresham  t.  Walker,  10  Ala.  370);  but,  wheth- 
er so  or  not  It  is  manifest  from  the  complaint 
in  this  case  that  the  Hattie  Patterson  who 
verified  and  subscribed  it  was  Identical  with 
the  Hattie  Patlson  who  appeared  before  the 
officer  and  made  it,  and  that  the  difference  in 
the  spelling  of  the  name  resulted  from  a  mere 
clerical  mistake  of  the  person  who  wrote  it 
There  Is  no  error  in  the  record,  and  the  Judg- 
ment must  be  affirmed*    Affirmed* 


(U7  Ala.  189) 
WATE3RS  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  1,  1898.) 

Vbnub—Judicial  Notice— Failurb  to  Work  on 
Highways. 
1.  Where  a  warrant  is  issued  on  an  affidavit 
charging  defendant  with  failure,  after  notice,  to 
"work  the  Columbia  and  Rocky  Creek  road, 
beginning  at  the  forks  of  Rocky  Greek  and 
Dothan  road,  and  running  to  a  six-mile  post 
towards  Ashford,  Ala.,"  the  court  cannot  take 
judicial  notice  that  such  part  of  the  road  is  in 
Henry  county.  Digitized  by  VnUi^VLV:: 


Ala.) 


SOUTHERN  BY.  CO.  v.  RANEY. 


23 


2.  In  a  prosecation  for  failure  to  work  the 
public  road  after  notice,  in  which  defendant 
claimed  he  had  been  informed  by  another  over- 
seer to  work  a  different  road,  and  had  performed 
the  work  on  that  road,  it  is  not  error  to  refuse 
to  charge  that,  **in  determining  the  guilt  or  in- 
nocence of  the  defendant,  the  jury  would  look  to 
the  fact,  if  it  be  a  fact,  in  connection  with  all 
the  evidence,  that  defendant  was  notified  by  the 
overseers  to  work  two  different  roads  at  about 
the  same  time,  if  they  further  believe  that  such 
warnings  were  given  at  or  about  the  same 
time." 

Appeal  from  circuit  court,  Henry  county; 
J.  W.  Foster,  Judge. 

Bob  Waters  was  conylcted  for  ftUlure  to 
work  the  public  road  after  having  received  no- 
tice, and  he  appeals.     Reversed. 

The  prosecution  in  this  case  was  commenced 
before  a  justice  of  the  peace  of  Henry  county, 
and  charged  that  "Bob  Waters,  after  having 
been  duly  summoned  to  appear  and  work  the 
Oolimabia  and  Rocky  Creek  road,  beginning  at 
the  forks  of  Rocky  Creek  and  Dothan  road, 
and  running  to  the  six-mile  post  towards  Ash* 
ford,  Ala.,  failed  to  appear  and  work  said  road, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  The  warrant  was  issued  upon  this 
affidavit,  and  the  defendant  was  tried  and 
convicted  by  the  justice  of  the  peace  for  fail- 
ure to  work  the  public  road  after  having  re- 
ceiyed  notice.  An  appeal  was  then  taken  by 
the  defendant  to  the  circuit  court.  As  shown 
by  the  record,  the  affidavit  and  warrant  was 
placed  upon  the  trial  in  the  circuit  court  for  a 
statement  of  the  cause  of  complaint,  which  is 
required  to  be  filed  by  the  solicitor  in  cases  of 
appeal.  The  sufficiency  of  the  affidavit  and 
warrant  was  not  questioned  by  demurrer  or 
otherwise,  but  the  cause  was  tried  thereupon 
as  they  were  prepared  by  the  Justice  of  the 
peace.  The  evidence  for  the  state  tended  to 
show  that  the  defendant  failed  to  appear  and 
work  the  public  road  after  having  been  notified 
by  the  overseer  of  such  road  to  do  so.  The 
evidence  for  the  defendant  tended  to  show  that 
he  had  been  notified  by  another  overseer  to 
work  a  different  road,  and  had  performed  thd 
work  on  that  road.  The  defendant  requested 
the  court  to  give  to  the  jury  two  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked.  The  first  charge 
was  the  general  affirmative  charge  in  his  be- 
half. The  second  charge  was  as  follows: 
"In  determining  the  guilt  or  innocence  of  the 
defendant,  the  jury  should  look  to  the  fact,  if 
it  be  a  fact,  m  connection  vdth  all  the  evi- 
dence, that  defendant  was  notified  by  two 
overseers  to  work  two  different  roads  at  or 
about  the  same  time,  if  they  further  believe 
that  such  warnings  were  given  at  or  about 
the  same  time."  After  the  return  of  the  ver- 
dict of  guilty,  the  defendant  moved  the  comi: 
for  an  arrest  of  judgment,  upon  the  grounds 
'^hat  the  affidavit  of  complaint  before  the 
justice  of  the  peace,  whereby  the  prosecution 
in  said  cause  was  commenced,  and  which,  by 
consent,  was  substituted  for  the  information 
or  complaint,  required  to  be  filed  by  the  so- 
licitor on  appeal  from  a  conviction  by  the  jus- 


tice, was  and  is  fatally  defective,  in  that  it 
did  not  charge  that  the  defendant  was  liable 
to  road  duty,  and  for  other  manifest  defects 
in  the  record  appearing."  This  motion  was 
overruled,  and  the  defendant  duly  excepted. 

W.  W.  Sanders,  for  appellant  Wm.  C. 
Fitts,  Atty.  Gen.,  for  the  State. 

MeOLELLAN.  J.  We  cannot  judicially 
know  that  that  part  of  the  "Columbia  and 
Rocky  Creek  road  beginning  at  the  forks  of 
Rocky  creek  and  Dothan  road,  and  running 
to  the  six-mile  post  towards  Ashford,  Ala.," 
Is  in  Henry  county.  There  is  no  evidence  in 
the  record— and  the  bill  of  exceptions  purports 
to  set  out  all  the  evidence  In  the  case— that  the 
road  described  is  in  said  county.  On  this 
state  of  the  record,  there  is  a  manifest  failure 
of  the  prosecution  to  prove  the  venue,— that 
the  defendant  willfully  failed  or  refused  to 
work  a  public  road  in  Henry  county,— and  the 
afilrmatlve  charge  requested  by  the  defendant 
should  have  been  given. 

We  discover  no  error  in  the  refusal  of  the 
court  to  give  the  other  charge  requested  by 
the  defendant. 

We  do  not  pass  upon  the  ruling  on  the  mo- 
tion in  arrest  of  judgment,  but  we  remark, 
with  a  view  to  another  trial,  that  it  would  at 
least  be  safest  for  a  statement  to  be  ffied  by 
the  solicitor  setting  forth,  among  other  things, 
that  the  defendant  was  liable  to  the  road  duty 
which  he  is  alleged  to  have  vrlllfully  failed  or 
refused  to  perform.    Reversed  and  remanded. 


(117    AU.    270) 
SOUTHEKN  RY.  00.  v.  RANBY. 

(Supreme  Gourt  of  Alabama.    Jan.  27,  1898.) 

Costs  —  Patment  —  Stat  op  Proobbdinos  —  Res 
Judicata— CosvBRSTON— Sales. 

1.  Proceedings  will  not  be  stayed,  in  an  ac- 
tion for  the  price  of  goods,  until  the  costs  of  a 
former  action  for  conversion  of  the  same  goods 
are  paid. 

2.  A  judgment  in  an  action  for  conversion  of 
goods  is  not  a  bar  to  an  action  between  the 
same  parties  for  the  price  of  the  same  goods. 

3.  Where  defendant's  agents,  in  the  course  of 
their  duty,  accepted  and  used  plaintiff's  ties, 
it  is  no  defense  to  an  action  for  the  price  of 
same  that  defendant's  rules  forbid  the  accept- 
ance of  that  quality  of  ties,  and  require  that 
they  shall  be  first  branded  and  inspected. 

Appeal  from  circuit  court,  Fayette  county; 
S.  H.  Sprott,  Judge. 

Action  by  John  Raney  against  the  Southern 
Railway  Company.  From  a  judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

The  defendant  moved  the  court  to  require  the 
pUiintlff  to  pay  or  secure  the  costs  of  the  for- 
mer suit  before  proceedhig  to  trial  in  this  suit. 
This  motion  was  overruled,  and  the  defendant 
duly  excepted.  The  defendant  also  pleaded  res 
adjudicata,  in  which  he  set  out  the  facts  which 
are  stated  in  the  opinion.  The  cause  was  tried 
by  the  court  without  the  intervention  of  a  jury, 
and,  upon  the  hearing  of  all  the  evidence,  Judg- 
ment was  rendered  for  the  plaintiff.  The  de- 
fendant appeals,  and  assigns  as  error  the  ru^ 
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lugs  of  the  trial  court  to  which  exceptloos  were 
I'eserv^d. 

Smith  &  Weatherly  and  Daniel  Collier,  for 
appellant    M.  B.  McOolInm,  for  appellee. 

HEAD,  J.  The  appellee  sued  the  appellant, 
before  a  Justice  of  the  peace,  in  trover  for 
the  conversion  of  cross-ties.  The  Judgment 
was  in  favor  of  the  defendant  in  the  action, 
and  against  plaintiff  for  the  costs.  He  subse- 
quently brought  the  present  action  for  the  same 
aes  sold  and  delivered  by  him  to  the  defend- 
ant The  case  went  by  appeal  to  the  circuit 
court,  and  was  there  tried  by  the  Judge  with- 
out a  Jury,  the  amount  involved  being  less 
than  $20.  The  defendant  moved  the  court  to 
stay  the  proceeding  until  the  costs  of  the  for- 
mer action  should  be  paid,  proving  their  amount 
and  nonpayment  The  court  overruled  the  mo- 
tion, and  the  ruling  is  before  us  for  review. 
The  rule  invoked  in  support  of  the  motion  dear- 
ly requhres  that  both  actions  must  be  for  the 
same,  or  substantially  the  same,  cause.  See 
cases  collected  in  23  Am.  &  Bng.  Enc  Law, 
527,  628;  Ex  parte  Street,  106  Ala.  102,  17 
South.  779;  Ex  parte  Shear,  92  Ala.  596,  8 
South.  792;  Brown  v.  Brown,  81  Ala.  508,  2 
South.  95.  The  two  cases  now  under  consid- 
eration are  of  radically  different  natures.  The 
first  was  In  tort  pure  and  simple;  the  present 
is  upon  an  independent  contract  not  growing 
out  of,  or  in  any  wise  connected  with,  the  sup- 
posed tort.  They  are  governed  by  entirely  dif- 
ferent legal  principles,  and  supported  by  en- 
tirely different  evidence,  except  the  identity  of 
the  commodity  alleged  in  the  one  to  have  been 
converted  with  that  alleged  in  the  other  to  have 
been  sold.  The  case  must  not  be  confounded 
with  those  where  the  first  action  was  trover 
and  the  second  assumpsit  for  money  had  and 
received,  based  upon  a  waiver  of  the  tort  and 
seeking  recovery  of  the  proceeds  of  the  convert- 
ed property,  as  in  the  case  of  Grosvenor  v. 
Cape,  cited  in  2  W.  BL  741,  and  3  Wils.  150, 
referred  to  hi  note  23  Am.  &  Eng.  Enc.  Law, 
supra.  There  Is  reason  for  applying  the  rule 
invoked  to  those  cases,  upon  the  principle  that 
the  causes  of  action  are  substantially  the  same. 
The  circuit  court  correctly  overruled  the  motion 
to  stay  the  trial. 

From  what  we  have  said  it  Is  manifest  that 
the  plea  of  res  Judicata  cannot  be  sustained. 
The  evidence  necessary  to  support  the  present 
action,  having  relation  to  the  same  ties,  would 
inevitably  have  defeated  the  action  of  trover, 
and  vice  versa,  if  the  ties  were  unlawfully 
converted,  they  were  not  sold;  if  sold,  they 
were  not  unlawfully  converted.  The  two  ac- 
tions have  nothing  in  common  except  identity 
of  the  commodity  involved. 

Under  the  well-recognized  rule  governing  the 
revision,  by  this  court  of  the  findings  of  fact 
of  the  trial  Judge,  It  is  clear  we  cannot  reverse 
the  findings  hi  this  case.  It  appears  to  have 
been  largely  a  question  of  veracity  of  witnesses, 
and  the  trial  Judge,  who  saw  the  witnesses  on 
the  stand  and  fieard  them  testiily,  could  Judge 


better  than  we  of  thehr  credlbllily.  There  was 
evidence  from  which  the  Judge  could  have  con- 
cluded that  the  ties.  In  the  contemplation  of 
both  parties,  were  put  at  the  place  testified  to 
by  the  plaintiff,  for  the  purpose  of  sale  and 
delivery  to  the  defendant  and  were  taken  up 
and  used  by  the  agent  of  defendant  whose  busi- 
ness and  practice  it  was  to  take  up  ties  so 
placed  for  sale.  It  is  true  the  testimony  of  de- 
fendant's witnesses  is  not  disputed  that  it  was 
the  rule  of  the  company  that  the  construction 
men  engaged  in  taking  up  ties  should  take  none 
of  the  particular  character  of  plaintiff's,  and 
none  which  had  not  been  Inspected  and  brand- 
ed by  the  company's  inspector;  but  in  view  of 
the  prevailing  custom,  which  was  proven,  of 
having  sellers  put  thetar  ties  on  the  right  of 
way,  to  be  taken  up  by  defendant's  agents  in- 
trusted with  that  duty,  we  do  not  think  the 
seller  can  be  held  responsible  for  deviations  on 
the  part  of  those  agents  in  takhig  up  ties  of  the 
prohibited  character  or  without  Inspection.  The 
custom  itself  necessarily  contemplates  that  ties 
so  placed  daay  be  taken  up  in  the  absence  of 
sellers.  It  does  not  Justly  imply  that  sellers 
shall  always  be  present  to  see  that  defendanfb 
agents  comply  literally  with  their  instructions. 
The  testimony  shows  that  the  conductor  of  the 
construction  train  was  authorized  to  take,  and 
was  engaged  generally  in  taking,  up  ties  along 
that  section,  and,  though  the  testimony  is  hi 
direct  conflict  upon  the  point  there  was  evi- 
dence tending  to  show  that  the  said  conductor 
took  the  phiintiff's  ties  now  sued  for;  and,  as 
we  have  said,  under  the  rule  govemhig  revi- 
sions, by  this  court,  of  the  findings  of  fact  hy 
the  trial  Judge,  we  cannot  say  that  the  Judge's 
determhiatlon  of  this  issue  was  erroneous.  We 
see  no  error  in  the  record,  and  the  Judgment  of 
the  circuit  court  must  be  afitaned. 


017   Ala.   344) 
VANDBFORD  et  al.  v.  STOVALL  et  al. 

(Supreme  Gourt  of  Alabama.    Jan.  26,  1898.) 

Equity     Pleading  —  Ambndmbnts  —  Rbucltino 
Trusts— Bill  to  Establish— Parties— Ap- 
peal—Right  TO  Review. 

1.  Under  Code  1886,  §  8449,  providing  that 
"amendments  to  bills  must  be  allowed  M  any 
time  before  final  decree,  by  striking  oat  or 
adding  new  parties,"  sucn  an  amendment  is  a 
matter  of  right. 

2.  In  a  suit  to  establish  a  resulting  trust  in 
land,  persons  from  whom  complainant  bought 
the  land,  and  who  deeded  it  directly  to  defend- 
ant &re  not  proper  parties  defendant 

3.  Defendants  who  filed  a  cross  bill,  and  were 
afterwards  stricken  out  as  parties  by  an  amend- 
ment to  the  bill,  nad  no  standing  in  court  after 
such  dismissal,  and,  not  being  parties  to  the 
final  decree,  they  had  no  right  to  appeal  from 
it  where  it  did  not  affect  their  rights. 

Appeal  from  chancery  court  Walker  coun- 
ty; Thomas  Ck>bb8,  Chancellor. 

Bill  by  A.  M.  Stovall  against  Mary  J.  Sto- 
vall  and  certain  others  who  filed  a  cross  bill, 
and  who  were  afterwards  dismissed  as  par- 
ties.   From  a  decree  In  favor  of  complain- 
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were  dlsmlBsed  as  defendants  appeal.    Af- 
firmed. 

The  bill  in  this  ease  was  filed  for  the  es- 
tablishment of  a  resulting  trust  in  land. 
The  original  bill  was  filed  by  the  appellee, 
A.  M.  StovaD,  against  Mary  J.  Stovall  and 
the  appellants.  The  appellants  filed  their 
joint  answer  to  the-  original  bill,  and  also  a 
cross  bill  against  the  complainant  In  the 
original  bill  and  Mary  X  Stovall.  The  com- 
plainant demurred  to  the  cross  bill,  which 
demurrer  was  sustained.  Afterwards  an 
amendment  was  made  to  the  cross  bill, 
which  does  not  appear  to  have  been  demur- 
red to,  but  was  answered  by  A.  M.  and 
M^ry  J.  Stovall.  At  the  hearing,  the  com- 
plainant in  the  original  bill,  by  an  amend- 
ment filed  by  leave  of  court,  struck  out  all 
the  parties  defendant  except  Mary  J.  Sto- 
vall, leaving  the  bill  by  him  against  her  as 
sole  defendant  The  defendants  to  the  bill, 
whose  names  were  stricken  out  as  parties  by 
this  amendment,  separately  objected  to  the 
allowance  of  the  amendment  as  stated,  '*on 
the  ground  that  the  said  respondents  and 
cross  complainants  in  this  cross  bill  set  up 
affirmative  matter  in  their  cross  bill  enti- 
tling them  to  relief  affirmative  in  its  nature 
and  not  appearing  from  the  original  bill.'* 
After  the  cross  complainants  were  stricken 
out  as  defendants  to  the  original  bill,  they 
proposed  to  amend  their  cross  bill,  which  the 
court  refused  to  aDow  them  to  do,  because 
the  bill  had  been  dismissed  as  to  them.  The 
cross  complainants  at  the  hearing  moved  to 
submit  their  cross  bill  with  the  original  bill 
and  to  file  a  note  of  submission.  The  chan- 
cellor denied  this  motion  on  the  ground  that 
the  complainants  in  the  cross  bill  had  al- 
ready been  stricken  out  and  dismissed  as 
defendants  to  the  original  bill,  and  were  not 
entitled  to  a  submission  of  the  same  vrith 
the  original  bill.  The  original  bill  was  duly 
submitted  on  pleadings  and  proof,  and  a  de- 
cree rendered  in  favor  of  complainant  ac- 
cording to  the  prayer  of  the  bill.  This  ap- 
peal is  prosecuted  by  the  complainants  in 
the  cross  bill,  who  assign  as  errors  the 
amendment  to  the  original  bill,  by  which 
they,  as  defendants,  were  stricken  out;  the 
refusal  of  the  court  to  allow  them  to  amend 
their  cross  bill  after  the  original  bill  bad 
been  dismissed  as  to  them;  the  dismissal  of 
the  cross  bill  and  the  decree  In  favor  of  com- 
plainant against  the  only  remaining  defendant, 
Mary  J.  Stovall. 

Smith  &  Smith,  for  appellants.  Ck>leman 
A  Bankhead,  for  appellees. 

HARALSON,  J.  Before  final  decree,  the 
amoidment  of  a  bill,  by  striking  out  or  adding 
new  parties.  Is  a  matter  of  right.  When  the 
complainant,  therefore,  moved  to  strike  out 
as  defendants,  the  names  of  the  several  par- 
ties who  filed  a  cross  bill  In  the  case,  it  was 
not  a  matter  of  discretion  with  the  court  to 
allow  or  disallow  the  amendment,  but  one 


imposed  on  it  as  a  legal  duty  to  allow.  Code 
1886,  §  3449;  Fite  v.  Kennamer,  90  Ala.  473, 
7  South.  920;  Ex  parte  Ashurst,  100  Ala. 
673,  13  South.  542. 

The  bill  alleges  the  purchase  by  complain- 
ant from  the  four  persons,  complainants  In 
the  cross  bill,— made  defendants,  at  first  to 
the  original  bill,— of  the  lands  described  in 
the  bill;  that  he  paid  the  purchase  money  to 
them  therefor;  that  they  executed  their  sev- 
eral deeds  of  conveyance  to  said  lands  to 
Blaiy  J.  Stovall,  the  defendant,  although  she 
did  not  pay  any  part  of  the  purchase  money; 
that  the  legal  titles  In  said  lands  are  in  said 
Mary  J.,  although  In  equity  and  good  con- 
science they  belong  to  the  complainant  The 
prayer  of  the  bill  was,  that  the  interest  of 
the  said  Mary  J.  in  said  lands,  by  virtue  of 
said  several  deeds  executed  to  her,  be  devest- 
ed out  of  her,  and  Invested  In  complainant, 
and  for  general  relief. 

It  is  manifest  from  this  statement  of  the 
case,  that  complainants  in  the  cross  bill 
were  not  necessary  or  even  proper  parties  to 
the  original  bill;  that  they  had  no  interest 
in  the  litigation  between  the  complainant 
and  the  defendant  in  said  bill,  and  that  the 
decree  rendered  on  the  final  submission  of 
that  cause,  does  not  affect  their  rights  in 
any  manner,  as  against  either  of  said  par- 
ties to  the  bill.  After  their  names  as  de- 
fendants were  stricken  out  by  the  amend- 
ment of  the  complainant  in  the  original  bill, 
the  cause  was  ipso  facto  dismissed  as  to 
them,  and  they  had  no  further  interest  in 
the  matter.  Their  cross  bill  was  gone,  and 
they  were  no  linger  parties  to  the  proceed- 
ings, and  had  no  standing  in  court,  to  ask 
for  or  submit  any  motions  connected  with 
the  cause.  There  was  no  error,  therefore, 
in  the  several  rulings  of  the  court,  of  which 
they  can  complain.  They  were  not  parties 
to  the  final  decree  'and  had  no  right  to  ap- 
peal from  it.  Inasmuch  as  it  did  not  touch 
any  of  their  rights  or  interests,  so  as  to  pre- 
clude them  from  an  assertion  of  them  In 
any  other  proceeding  against  either  or  both 
of  the  parties  to  that  suit  This  is  the  only 
final  decree  In  the  cause,  and  the  only  one 
appealed  from.  If  appellants  had  the  right 
to  appeal  from  any  of  the  orders  and  de- 
crees of  the  court  assigned  as  error,  it  is 
sufficient  to  say,  that  the  appeal  is  not  prose- 
cuted from  any  of  them. 

AfiElnned. 

(116   Ala.    202) 
STATE  ex  rel.  SMITH'  v.  WHITE. 
(Supreme  Court  of  Alabama.     Jan.  26,  1888.) 

AOKICULTURAL    SOBOOLS    AND    BxPBRIMINT    BTA* 

TioNs— Appropriation  of  State  Funds— Man- 
damus—Petition  IN  Name  ot  State. 

1.  The  act  of  February  4,  1895,  appropriated 
a  certain  portion  of  the  revenue  from  the  sale 
Of  fertilizer  tags  to  the  support  of  the  four  agri- 
cultural schools  then  in  operation  and  any  oth- 
ers created  thereafter,  such  revenue  being  sub- 
ject to  certain  other  statutory  demands.  The 
act  of  February  18|  1895,  provided  for  the  es- 
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tablishment  of  five  additional  schools,  and  ap- 
propriated for  their  benefit,  out  of  the  agricol- 
tural  fund  not  otherwise  appropriated,  an 
amount  equal  to  the  sum  appropriated  to  each 
of  the  others,  payable  quarterly.  By  the  act 
of  January  30,  1897,  $2,500  was  appropriated 
to  each  of  such  schools,  payable  quarterly,  pro- 
vided that  none  thereof  should  receive  such  ap- 
propriation, '^unless  such  school  shall  be  actual- 
ly conducting  an  agricultural  experiment  sta- 
tion and  agricultural  school."  An  additional 
school  was  established  July  5,  1897,  and  the 
fund  in  the  treasury  was  received  during  the 
years  1895,  1896,  and  the  first  quarter  of  1897. 
Hdd,  that  such  school  was  not  entitled  to  any  of 
such  fund  which  was  received  and  appropriated 
before  the  establishment  of  such  school;  that 
such  appropriation  was  intended  to  aid  schools 
which  were  in  operation. 

2.  Where  money  appropriated  by  statute  for 
the  use  of  agricultural  schools  was  made  paya- 
ble to  the  treasurer  of  the  board  of  control  of 
such  institutions,  such  officer  was  authorized  to 
use  the  name  of  the  state  in  applying  for  a 
writ  of  mandamus  to  compel  the  payment  of 
such  appropriation. 

Appeal  from  city  court  of  Montgomery- 
The  petition  in  this  case  for  mandamus  is 
filed  in  the  name  of  the  state  ex  rel.  E.  J. 
Smith,  as  treasurer  of  the  board  of  control 
of  the  agricultural  school  and  experiment 
station  of  the  Fourth  congressional  district, 
claiming  that  said  school  was  created  and 
organized  under  an  act  of  the  legislature  ap- 
proved February  18,  1896.  The  petition 
avers  that,  by  virtue  of  the  statutes  of  this 
state,  said  school  is  entitled  to  receive  a 
share  of  the  proceeds  of  sale  of  fertilizer  tags 
now  In  the  state  treasury.  The  petitioner 
avers  in  the  petition  that  there  is  now  In 
the  state  treasury  the  sum  of  $56,647.35,  de- 
rived from  said  tax,  and  of  which  sum  said 
school  is  entitled  to  receive  the  sum  of  $6,- 
294.15,  being  one-ninth  part  thereof,  and 
which  last  amount  petitioner  had  demanded 
of  the  auditor,  Walter  S.  White,  to  issue  a 
warrant  therefor,  but  he  had  refused  to  do 
so.  The  prayer  of  the  petition  is  for  a  man- 
damus to  compel  the  auditor  to  Issue  a  war- 
rant in  favor  of  the  petitioner,  as  he  had 
been  requested  tx>  do.  The  respondent  de- 
murred to  this  petition.  The  grounds  of  the 
demurrer  which  are  considered  on  the  pres- 
ent appeal  are  sufficiently  stated  in  the  opin- 
ion. This  demurrer  was  sustained,  and  the 
petition  dismissed.  From  this  Judgment  the 
petitioner  appeals,  and  assigns  the  rendi- 
tion thereof  as  error.    Affirmed. 

R.  B.  Kelly,  Gordon  Macdonald,  and  W.  P. 
Gaddls,  for  appellant.  W.  S.  Thorington  and 
W.  W.  Pearson,  for  appellee. 

OOLEMAN,  J.  Edward  J.  Smith,  as  treas- 
urer of  the  board  of  control  of  the  agricultural 
school  and  experiment  station  of  the  Fourth 
congressional  district,  petitioned  the  court  for 
the  writ  of  mandamus  to  compel  the  auditor 
to  draw  his  warrant  in  favor  of  petitioner  up- 
on the  treasurer  of  the  state  for  a  designated 
amount  of  mone;^.  The  facts  upon  which  the 
claim  is  based  are  stated  In  the  petition. 
The  court  sustained  a  demurrer  to  the  peti- 


tion, from  which  Judgment  the  appeal  Is 
prosecuted.  The  money  claimed  arose  from 
the  sale  of  tags  required  by  law  to  be  at- 
tached to  bags,  barrels,  or  packages  of  fer- 
tilizer sold  or  exchanged,  under  the  follow- 
ing statute,  to  wit:  "And  the  revenue  or  in- 
come derived  by  the  sale  of  such  tags  over 
and  above  the  sum  of  twenty-five  cents  per 
ton,  shall  be  appropriated  and  applied  in 
equal  parts  to  the  support  of  the  four  agri- 
cultural schools  and  experiment  stations  lo- 
cated at  Athens,  Albertvllle,  Abbeville  and 
Evergreen,  and  any  other  branch  agricul- 
tural experiment  station  and  agricultural 
school  created  hereafter  by  the  legislature 
of  this  state!"  Acts  1894-95,  p.  368.  This 
act  was  approved  February  4,  1895.  At  the 
same  session  of  the  legislature,  on  the  18th 
of  February,  1895,  provision  was  made  for 
five  additional  branch  agricultural  experi- 
ment stations  and  agricultural  schools.  Acts 
1894-05,  pp.  582,  583.  We  quote  the  first, 
fifth,  and  ninth  sections  of  said  act: 

"Section  1.  Be  It  enacted  by  the  general 
assembly  of  Alabama,  that  five  additional 
agricultural  branch  experiment  stations  and 
agricultural  schools  are  hereby  established 
to  be  located  in  the  First,  Fourth,  Fifth, 
Sixth  and  Ninth  congressional  districts  re- 
spectively in  the  state  of  Alabama." 

"Sec.  5.  Be  it  further  enacted,  that  for 
the  equipment  and  Improvement  of  said  sta- 
tions and  schools  there  is  hereby  appropriat- 
ed out  of  the  agricultural  fund  In  the  treas- 
ury, not  otherwise  appropriated  an  equal 
amount  to  the  sum  appropriated  to  each  of 
the  other  agricultural  schools  and  experi- 
ment stations  in  Alabama:  provided,  there  is 
80  much  in  said  fund  not  otherwise  appro- 
priated, one-fourth  of  such  sum  to  be  paid 
quarterly,  to  wit.  January  1st,  April  1st, 
July  1st,  and  October  1st,  of  each  year  to 
the  treasurer  of  said  board  of  control  of  said 
stations." 

"Sec.  9.  Be  it  further  enacted,  that  no 
school  and  experiment  station  shall  be  estab- 
lished in  either  of  said  congressional  dis- 
tricts until  such  district,  or  the  citizens  there- 
of, shall  donate  and  convey  to  the  state,  for 
the  use  of  such  stations  and  schools,  real  es- 
tate or  buildings,  not  less  than  five  thou- 
sand dollars  in  value  as  approved  by  the 
commissioner  of  agriculture:  provided,  that 
when  the  school  is  established  in  the  Sixth 
district,  it  shall  be  established  under  this 
bill,  at  Hamilton,  Marion  county,  and  that 
for  the  Fifth  district  at  Haynevllle,  Lowndes 
county:  provided  further,  and  when  located, 
the  Hamilton  people  shall  make  title  to  the 
state  for  the  school  building  and  eighty  acres 
of  land  adjoining." 

The  petition  shows  on  its  face  that  the 
agricultural  school  in  the  Fourth  congres- 
sional district  was  not  established  and  locat- 
ed until  the  5th  of  July,  1897,  and  that  the 
money  paid  over  to  the  treasurer  derived 
from  the  sale  of  tags  was  received  during 
the  years  1895.  189^^^^d^  ^^J^i^^jgff^ 
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of  the  year  1897»  ending  with  the  month  of 
March.  The  meritorious  question  raised  by 
the  demurrer  is  whether  an  agricultural 
school  and  experiment  station  established 
and  located  under  the  provisions  of  the  stat- 
ute in  July*  1897,  is  entitled  to  an  equal 
share  of  the  money  received  during  the  pre- 
vious years.  There  was  no  compulsion  upon 
the  citizens  of  either  of  the  congressional 
districts  named  in  section  1,  supra,  to  com- 
ply with  the  terms  and  conditions  upon 
which  a  school  and  experiment  station 
should  be  established  In  said  congressional 
districts  respectively.  It  appears  from  the 
petition  of  the  relator  that  some,  if  not  all, 
of  the  privileged  congressional  districts, 
availed  themselves  of  the  benefit  of  the  pro- 
visions of  the  act,  while  the  citizens  of  the 
Fourth  delayed  until  July  5,  1807.  Suppose 
this  district  had  delayed  10  or  20  years,  and 
then  complied  with  the  terms  of  the  act; 
could  it  be  reasonably  contended  that  it 
would  then  be  entitled  to  receive  an  equal 
amount  of  money  with  the  stations  and 
schools  which  had  been  operated  and  be- 
stowing during  these  years  the  public  bene- 
fits Intended  by  the  statute?  Section  5  di- 
rects that  the  money  shall  be  paid  quarterly, 
thus  clearly  showing  that  the  appropriations 
were  in  contemplation  of  established  schools 
and  experiment  stations.  We  find  no  ref- 
erence in  the  petition,  nor  in  the  brief  of 
counsel  for  appellant,  to  the  net  of  the  legis- 
lature approved  January  30, 1887  (Acts  188G- 
97,  p.  465).  By  the  first  section  of  the  stat- 
ute, $2,500  is  appropriated  to  each  of  said 
schools  and  experiment  stations,  to  be  paid 
quarterly;  and,  by  section  10  of  said  act,  it 
is  provided  that  none  of  said  schools  shall 
receive  the  appropriation  ''unless  such  school 
shall  be  actually  conducting  an  agricultural 
experiment  station  and  agricultural  school,'* 
etc.  We  feel  confident  In  our  conclusion 
that  the  Intention  of  the  legislature  was  to 
aid  schools  and  stations  established  and  be- 
ing conducted  according  to  its  provisions. 
It  appears  also  that  by  the  act  of  February 
16,  1887  (Acts  1886-87,  p.  828),  and  the  act 
of  February  28,  1889  (Acts  188&-89,  p.  119, 
also  page  729),  the  proceeds  derived  from 
sale  of  fertilizer  tags  are  subject  to  other 
demands  than  those  mentioned  in  the  peti- 
tion of  the  relator.  These  are  public  stat- 
utes, of  which  the  courts  take  Judicial  no- 
tice. The  petition  does  not  give  the  court 
facts  which  will  enable  it  to  say  the  pre- 
cise amount;  if  any,  that  relator  is  entitled 
to  receive. 

The  demurrer  raises  the  objection,  also, 
that  the  relator  has  not  shown  a  case  in 
which  he  is  authorized  to  use  the  name  of 
the  state.  Mandamus  being  a  civil  remedy, 
parties  In  interest  are  the  only  proper  par- 
ties when  such  Interest  pertains  only  to  pri- 
vate rights.  By  statute,  the  money  Is  made 
payable  to  the  treasurer  of  the  board.  The 
appropriation  Is  by  the  legislature  and  for 
the  public  good.  We  are  of  opinion  this  ob- 
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jection  is  not  well  taken.  For  the  other  rea- 
sons stated,  the  demurrer  to  the  petition  was 
properly  sustained.    Aflirmed. 


STATE  to  Use  of  HINDS  COUNTY  et  al.,  v. 

SPENGLER  et  al. 
(Supreme  Cburt  of  Mississippi.     Feb.  14,  1898.) 
EvmsNOB-- Declarations  of  Agbnt— Hbabsat. 

1.  The  declarations  of  an  agent  of  a  liquor 
dealer,  that  he  had  sold  liquor  to  a  certain  per- 
son, are  not  admissible  in  an  action  against  the 
dealer  for  selling  liquors  to  said  person. 

2.  That  the  husband  of  witness  had  told  her 
that  defendant  had  given  him  a  bottle  of  whisky, 
is  hearsay,  and  not  admissible  In  an  action 
against  defendant  for  selling  liquors  to  the  hus- 
band. 

Appeal  from  circuit  court,  Hinds  county; 
Robert  Powell,  Judge. 

Action  by  the  state,  for  the  use  of  Hinds 
county  and  Mrs.  Mollie  Guiney,  against  Hu- 
bert Spengler,  Sr.,  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  Calvin  Wells,  for  appellant  William- 
son &  Potter,  for  appellees. 

TBRBAL,  J.  This  is  a  suit  by  plaintiff 
against  Hubert  Spengler,  Sr.,  and  Anton 
Henry  Muller,  principals,  and  others,  their 
sureties,  to  recover  the  sum  of  $2,000  (|1,000 
for  the  use  of  Hinds  county,  and  |1,000  for 
the  use  of  Mrs.  Mollie  Guiney),  for  the 
breach  of  a  bond  executed  by  said  Spengler 
&  Muller  on  the  5th  day  of  June,  1894,  as 
retail  liquor  dealers  in  the  city  of  Jackson, 
state  of  Mississippi,  because  of  the  alleged 
breach  of  said  bond  by  said  principals,  in 
selling  or  disposing  of  vinous  and  spirituous 
liquors  to  Hugh  S.  Guiney,  a  person  in  the 
habit  of  becoming  intoxicated,  which  sales 
are  alleged  to  have  been  made  between  the 
5th  day  of  June,  1894,  and  the  14th  day  of 
February,  1895,  the  date  of  the  bringing  of 
the  suit  herein.  Defense  being  pleaded,  a 
trial  was  had,  and  a  verdict  was  rendered  for 
the  defendants  upon  a  peremptory  instruc- 
tion. 

Upon  the  trial  the  plaintiff  proposed  to 
prove  the  statement  of  Harry  Muller,  a  clerk 
of  defendants,  made  to  Mrs.  Guiney,  that  he 
had,  a  short  time  before  making  the  state- 
ment, sold  H.  S.  Guiney  intoxicating  liquors 
at  the  defendants'  saloon,  which  testimony 
was  excluded  and  excepted  to.  Plaintiff  also 
offered  to  prove  by  Mrs.  Guiney  that  on  the 
7th  day  of  January,  1895,  said  H.  S.  Guiney 
went  home,  having  a  quart  bottle  of  whisky, 
and  said  that  Harry  Muller  had  given  it  to 
him.  The  evidence  was  rejected,  and  the 
plaintiff  excepted.  It  is  earnestly  insisted 
that  the  declarations  of  Harry  Muller,  a 
clerk  in  the  defendants'  saloon,  made  to  Mrs. 
Guiney,  are  admissible  in  evidence  against 
the  defendants,  and  are  binding  upon  them. 
We  are  of  the  opinion  that  the  declarations 
of  Harry  Muller  were  not  admissible  in  evl- 
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dence.  The  declarations  of  an  agent,  made 
while  doing  an  act  within  the  scope  of  the 
agency,  if  they  Illustrate  or  characterize  the 
act  done,  are  admissible  against  the  princi- 
pal, but  declarations  made  after  the  act  done 
are  not  admissible.  1  Greenl.  Ev.  §  113; 
Story,  Ag.  §  134;  Bemheim  y.  Hahn,  65  Miss. 
459,  4  South.  539.  We  have  examined  all 
the  cases  to  which  we  have  been  referred, 
and  we  consider  them  consistent  with  the 
foregoing  authorities.  What  Guiney  told 
his  wife  as  to  getting  the  bottle  of  whisky 
from  Harry  Muller  is,  we  think,  mere  hear- 
say, also,  and  was  inadmissible  in  evidence. 
There  are  other  exceptions  to  the  rulings  of 
the  court,  but,  as  there  was  not  sufficient  evi- 
dence to  uphold  a  verdict  for  the  plaintiff  if 
one  had  been  found,  the  rulings,  upon  them 
are  ImmateriaL  The  judgment  of  the  circuit 
court  iB  affirmed. 


STATto  V.  TAYLOR, 

(Supreme  Oourt  of  Mississippi.    Feb.  14,  ld98.) 

Criminai.  Iii.w— Record. 

The  minutes  of  a  court  of  record,,  showing 

an  acquittal  of  the  crime,  when  in  fact  there 

hod  been  a  mistrial,  are  condusive. 

Appeal  from  circuit  court,  Alcorn  county;  D. 
O.  Sykes,  Judge. 

Babe  Taylor  was  indicted  In  two  cases,  and 
after  a  mistrial  under  one  Indictment  the  court 
l^  mistake  entered  up  a  verdict  of  acquittal, 
which  it  refused  to  change,  and  tbe  state  ap- 
peals.   Affirmed. 

Boone  &  Sehnan,  for  appellee. 

TBRRAL,  J.  The  defendant  was  Indicted 
in  the  circuit  court  of  Alcorn  county  in  two 
cases,— In  No.  1,970  for  a  felonious  assault  and 
battery  upon  O.  H.  Looney,  and  in  No.  1,971 
for  a  like  crime  upon  Newt  Ross.  At  the  Jan- 
uary term,  1897,  of  said  court  the  defendant 
was  tried  and  acquitted  in  No.  1,970,  and  was 
put  upon  trial  hi  No.  1,971,  but  the  Jury  did  not 
agree,  and  a  mistrial  was  ordered  to  be  en- 
tered. By  a  mistake  of  the  judge,  a  verdict 
of  not  guilty  was  entered  on  the  docket  in  No. 
1,971,  and  a  mistrial  in  No.  1,970,  and  the 
clerk,  guided  by  the  notes  of  the  Judge,  en- 
tered up  the  cases  accordingly  upon  the  min- 
utes of  the  court  The  figures  '*l,97r'  ap- 
peared on  the  minutes  at  the  proper  place  for 
.  affixing  the  numher  of  the  case  to  case  No. 
1,971,  but  there  was  nothing  to  show,  except 
the  figures  themselves,  that  the  entry  was  in- 
tended to  apply  to  No.  1,971.  At  the  ensuing 
July  term,  1897,  of  said  court,  the  district  at- 
torney proposed  to  place  the  defendant  upon 
trial  on  indictment  No.  1,971,  when  the  de- 
fendant pleaded  autrefois  acquit,  which  the 
district  attorney  traversed.  The  clerk  testified 
that  the  figures  "1,971"  on  the  minutes,  were 
intended  to  apply  to  indictment  No.  1,971,  but 
that  the  abbreviation  "No."  was  not  on  the 


minutes;  and  that  the  mistake  occurred  by  his 
following  the  entiy  on  the  Judge's  docket,  with- 
out adverting  to  the  mistake.  It  also  appeared 
that  the  word  "number"  was  not  on  the  indict- 
ment^ or  on  the  Judge's  docket,  and  that  the 
abbreviation  "No."  was  on  the  Judge's  docket 
at  the  top  of  the  column  in  which  the  figures 
*1,971"  appeared  to  the  case  of  the  State 
against  Babe  Taylor.  The  oourt  ruled  that  the 
record  showed  a  verdict  of  acquittal  in  indict- 
ment No.  1,971,  and  discharged  the  defend- 
ant; from  which  Judgment  the  district  attorney 
on  behalf  of  the  state  appeals. 

We  regard  the  figures  "1,971,"  as  placed  on 
the  minute  book  of  the  court,  as  presumptively 
and  necessarily  referring  to  indictment  No. 
1,971;  and  so  the  effort  was,  in  contravention 
of  the  minutes  of  the  oourt  made  at  a  preced- 
ing term,  and  which  had  passed  beyond  the 
power  of  the  court  to  amend,  to  place  the  de- 
fendant upon  trial  again  for  the  crime  of  which 
the  minutes  showed  he  had  been  acquitted. 
The  minutes  of  a  oourt  of  record  in  a  criminal 
case  are  taken  as  conclusively  true,  and  cannot 
be  averred  agahist  The  action  of  the  court  in 
discharging  the  defendant  is  affirmed. 


STATE}  V.  AUSTIN. 
(Supreme  Court  of  BClssissippi.    Feb.  14,  1898!) 
Sbllino  Mortoaoed  Propbrty. 
Ann.  Code,  §  1088,  relating  to  selling  mort- 

giged  personal  property  without  disclosing  ex- 
tence  of  mortgage,  does  not  apply  to  a  case 
where  such  property  is  exchanged  for  other  per- 
sonal propeityf  and  money  does  not  pass. 

Appeal  from  circuit  court,  Holmes  county; 
W.  F.  Stevens,  Judge. 

Ship  Austin  was  indicted  for  exchanging 
his  mule,  which  was  mortgaged,  for  a  horse, 
without  Informing  the  other  of  the  mort- 
gage. Defendant's  demurrer  to  the  Indict- 
ment was  sustained,  and  the  state  appealed. 
Judgment  affirmed. 

W.  S.  HUl,  for  the  State.  Noel  ft  Pepper, 
for  appellee. 

TEKRAIi,  J.  Ship  Austin  was  indicted  in 
the  circuit  court  of  Holmes  county  for  ex- 
changing his  mule,  upon  which  he  had  exe- 
cuted a  mortgage  to  W.  H.  Brewer,  for  a 
horse  of  G.  W.  Gamett,  without  informing 
Garnett  of  the  existence  of  the  mortgage. 
A  demurrer  to  the  Indictment  was  sustained, 
and  the  state  appeals. 

Section  1088,  Ann.  Code,  applies  only  to  a 
sale;  and  a  sale  "means,  at  all  times,  a  con- 
tract between  parties  to  give  and  pass  rights 
and  property  for  money."  2  Burrill,  Law 
Diet  Penal  statutes  are  to  be  construed 
strictly,  and  a  thing,  to  be  indictable,  must 
come  within  the  letter  as  well  as  the  spirit 
of  the  statute.  State  v.  Baker,  47  Miss.  94. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 
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BROWN  ▼.  OWEN. 

(Supreme  Court  of  Mississippi.     Feb.  7»  1808.) 
Mandamds  —  Public  School  Teacher  —  County 

SuPSKl]ITBNDBNT<-RBrU8AL  TO  fiMFLOY— STAT* 
UTORT  AUTHO&ITT  — RBYOGATlOXr  OF  TbACB BB'B 
LiCENSB. 

1.  A  public  school  teacher,  holding  a  state 
license  of  the  first  grade,  covering  the  proposed 
term  of  employment,  was  selected  by  the  trustees 
of  a  public  school,  but  the  county  superintend- 
ent refused  to  employ  him.  EM,  that  the  teach- 
er had  a  yaluable  right  under  his  license,  the 
loss  of  which  could  not  be  compensated  in  dam- 
ages; and  hence  it  was  sufficient,  to  entitle  him 
to  a  mandamus^  to  compel  the  coun^  superin- 
tendent to  enter  mto  a  contract  with  him. 

2.  The  statutory  grounds  on  which  a  county 
superintendent  of  education  may  suspend  or  re- 
move a  public  school  teacher  from  office  do  not 
authorize  him  to  refuse  to  employ  a  duly-licensed 
teacher,  who  has  been  selected  by  the  trustees  of 
a  school. 

3.  So  long  as  a  public  sdiool  teacher  holds  his 
license  to  teach,  his  right  to  employment  can  be 
devested  only  on  the  statutory  grounds,  and  he 
must  be  proceeded  against  on  written  specific 
charges,  after  due  notice  and  by  a  fair  trial. 

Appeal  from  circuit  conrt,  Bolivar  county; 
F.  A.  Montgomery,  Judge. 

Petition  by  S.  S.  Brown  for  a  writ  of  man- 
damns  to  compel  T.  S.  Owen,  county  super- 
intendent of  education,  to  employ  him  as  a 
teacher  in  a  public  school.  From  a  judg- 
ment denying  the  writ,  petitioner  appeals. 
Reversed. 

O.  G.  McGulre  and  N.  B.  Scott,  for  appel- 
lant    Moore  &  Glark«  for  appellee. 

TBRBAL,  J.  The  petition  of  S.  S.  Brown, 
filed  November  9,  18&7,  in  the  circuit  court 
of  BollTsr  county,  states  that  he  Is  a  duly- 
licensed  first-grade  public  school  teacher  of 
the  state  of  Mississippi,  holding  a  license  of 
the  first  grade  good  for  two  years  from  June, 
1896;  that  the  trustees  of  Rosedale  public 
colored  school  in  October,  1897,  selected 
petitioner  as  teacher  of  said  public  school 
for  the  scholastic  year  beginning  October  1, 
1897,  and  duly  certified  such  selection  to  T. 
S.  Owen,  superintendent  of  education  of  said 
Bolivar  county;  that  he  has  applied  to  said 
T.  S.  Owen,  superintendent  as  aforesaid,  to 
employ  your  petitioner  as  teacher  of  said 
Rosedale  public  colored  school,  and  to  con- 
tract with  him  as  such  teacher,  and  that  said 
T.  S.  Owen  refuses  to  contract  with  him  In 
that  regard.  The  petitioner  applied  for  a 
mandamus  against  Owen.  The  county  su- 
perintendent demurred  to  the  petition,  which 
was  sustained,  and  Brown  appeals  to  this 
court 

It  is  insisted  that,  as  the  county  superin- 
tendent of  education  may,  in  certain  cases, 
suspend  or  remove  a  teacher  from  ofiice,  for 
like  causes  be  may  refuse  to  employ  a  teach- 
er. The  county  superintendent,  for  the  stat- 
utory causes  prescribed,  may  remove  or  sus- 
pend a  teacher,  except,  perhaps,  one  holding 
a  professional  or  state  license;  but  this  spe- 
cial power  vested  In  the  county  superin- 
tendent can  be  exercised  only  for  the  causes 


named  In  the  statute,  and  In  the  manner  pre- 
scribed by  It,  for  it  Is  a  rule  of  the  common 
law  that,  wherever  a  new  or  special  power  Is 
given  by  an  act  of  the  legislature.  It  must 
appear,  upon  the  face  of  the  proceedings, 
that  the  power  has  been  strictly  pursued; 
otherwise  such  action  is  void.  Oeter  v.  Com- 
missioners, 1  Bay,  354;  Singleton  v.  Oom- 
mlssioners,  2  Bay,  105.  In  our  opinion,  the 
petitioner  has  a  valuable  right,  under  the 
teacher's  license  held  by  him,  the  loss  of 
which  cannot  be  compensated  In  damages, 
and  this  Is  snfi^dent  to  entitle  him  to  a  man- 
damns.  Morley  v.  Power,  5  Lea,  696.  So 
long  as  the  petitioner  holds  his  license  to 
teach,  he  Is  possessed  of  rights  not  to  be  de- 
nied him,  and  of  which  he  cannot  be  devest- 
ed except  upon  the  grounds  mentioned  in 
the  statute;  and.  In  an  inquiry  to  that  end, 
he  must  be  proceeded  against  upon  written 
spedflc  charges,  after  due  notice,  and  by  a 
fair  trial,  and  a  disregard  of  this  rule  may 
authorize  the  intervention  and  judgment  of 
the  proper  common-law  courts.  High,  Bxtr. 
Rem.  9  67  et  seq.  Upon  the  case  stated,  it 
is  the  plain  duty  of  the  county  superintend- 
ent to  enter  Into  a  contract  with  the  peti- 
tioner for  teaching  the  Rosedale  public  col- 
ored school;  'otherwise,  not  only  the  right  of 
the  petitioner,  but  the  rights  of  the  trustees 
and  the  patrons  of  said  school,  are  ignored 
and  denied.  The  judgment  of  the  circuit 
court  is  reversed,  and  the  case  Is  remanded, 
to  be  proceeded  with  according  to  the  princi- 
ples herein  expressed. 


(76  Miss.  609) 
HINDS  V.  MORGAN  et  al. 
(Supreme  Court  of  MississippL    Feb.  14,  189&) 
HomsTSAD— Wh^t  Cokbtitutbs. 

l.The  right  to  a  homestead  exemption  does 
not  depend  upon  the  mistaken  or  false  statement 
of  the  exemptionist  at  the  time  of  borrowing 
money  to  the  effect  that  he  had  no  homestead 
exemptions,  but  upon  the  fact  of  his  being  en- 
titled to  the  exemption  under  the  law. 

2.  Defendant  and  his  father  owning  separate 
tracts  of  land  contiguous  to  each  other,  he,  with 
his  family,  resided  with  his  father  for  a  number 
of  years  upon  a  40-acre  tract  belonging  to  the 
father,  renting  his  father's  land,  and  worked  it 
in  common  with  his  own;  and  while  so  occupy- 
ing the  land  defendant  and  his  father  gave  a 
trust  deed  as  security,  in  which  defendanrs  wife 
did  not  join.  De'endant  continued  to  live  on 
the  land  until  after  foreclosure  of  the  trust  deed, 
when  he  moved  into  a  house  on  his  own  land, 
and  claimed  it  as  a  homestead  exemption.  Hdd, 
that  defendant  was  entitled  to  the  4Q-acre  tract 
on  which  he  had  lived  with  his  father,  together 
with  such  other  \t  id  contiguous  thereto  as  would 
be  necessary  to  make  up  such  a  homestead  ex- 
emption as  was  provided  by  the  laws  in  force 
when  the  trust  deed  was  executed. 

Ai^eal  from  chancery  court,  Washington 
county;  A«  H.  Longino,  Chancellor. 

Bill  by  Frank  B.  Morgan  and  others 
against  Robert  Hinds  to  cancel  a  claim  for 
homestead  exemptions.  From  a  decree  in 
favor  of  plamtlfCs,  defendant  appeals.  R€|^ 
versed.  Digitized  by  VjUU  vlC 
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In  1882,  Tom  Hinds,  the  father  of  appel- 
lant, with  appellant,  moved  upon  a  certain 
tract  of  land,  which  was  then  in  the  virgin 
forest,  located  east  of  Bogue  Phalia,  In 
Washington  county,  Miss.,  a  portion  of  said 
tract  being  the  land  involved  in  this  suit. 
The  entire  tract  consisted  of  the  following 
parcels:  Appellant  owned  120  acres  in  sec- 
tion 28»  being  the  N.  %  of  the  S.  W.  %,  and 
the  S.  W.  %  of  the  N.  W.  %  of  said  section, 
and  120  acres  in  section  20,  being  the  S.  W. 
%  of  the  N.  E.  %,  and  the  W.  %  of  the  S.  B. 
ii  of  said  section.  Thomas  Hinds,  his  father, 
owned  120  acres  in  section  29,  being  the  N. 
E.  %  of  the  N.  W.  %  and  the  N.  %  of  N.  E. 
^  in  said  section.  They  owned  Jointly  33 
acres  and  a  fraction  in  section  20,  being  that 
part  of  the  E.  %  of  the  S.  W.  %  of  said  sec- 
tion lying  east  of  the  bogue;  all  of  said  land 
being  situated  in  township  18,  range  6.  In 
April,  1891,  both  appellant  and  his  father, 
Thomas  Hinds,  executed  a  trust  deed,  the 
wife  of  appellant  not  joining  therein,  in  fa- 
vor of  Wiley  Morgan,  the  ancestor  of  appel- 
lees; said  trust  deed  embracing  all  of  the 
aforesaid  land.  From  the  time  Robert  Hinds 
acquired  title  to  his  part  of  said  land  up  to 
the  date  of  the  execution  of  said  trust  deed 
he  expected  to  build  a  home  upon  same.  His 
intention  to  do  so  was  openly  and  frequent- 
ly expressed,  and  generally  known,  and  on 
two  occasions  he  had  bought  lumber  for 
that  purpose.  For  several  years  prior  to  the 
execution  of  the  Morgan  trust  deed,  and  up 
to  the  date  of  the  execution  of  same,  appel- 
lant lived,  with  his  wife,  in  the  house  of  his 
father,  about  250  yards  from  the  boundary 
of  his  own  land,  renting  his  father's  land, 
clearing  up  and  cultivating  the  entire  tract 
as  one  place,  with  little  regard  for  the  lines 
dividing  the  pieces  of  land  owned  by  him 
from  that  owned  by  his  father,  building 
cabins  where  most  suitable  for  the  cultiva- 
tion of  the  property  as  a  whole,  with  no  ref- 
erence to  individual  ownership  of  the  differ- 
ent pieces;  as  the  land  was  cleared  extend- 
ing the  fence  so  as  to  embrace  under  one 
fence  all  of  cleared  land,  using  a  portion  of 
his  land  as  a  pasture  for  the  whole  place; 
some  of  the  cabins  required  for  the  laborers 
to  cultivate  his  land  were  built  on  his  and 
some  on  his  father's  land,— in  a  word,  work- 
ing the  property  as  one  plantation;  the  ap- 
pellant, during  all  this  time  being  as  abso- 
lutely in  possession  and  occupation  of  one 
pait  of  the  plantation  as  he  was  of  the  oth- 
er, cultivating  and  using  as  a  home  each  and 
every  foot  of  his  own  land  as  well  as  each 
and  every  foot  of  his  father's  land,  and  of 
the  land  owned  jointly  by  them.  This  was 
the  condition  of  affairs  when  the  joint  trust 
deed  was  executed  by  them  which  covered 
all  of  said  property.  The  debt  secured  by  said 
trust  deed  not  being  paid  at  maturity,  the 
property,  in  1892,  was  sold  under  same,  and 
purchased  by  Stone  and  Swain,  who  likewise 
gave  a  trust  deed  upon  it  to  secure  the  un- 
paid purchase  money,  and,  they  in  turn  fail- 


ing to  meet  the  deferred  payment,  the  trust 
deed  given  by  them  was  foreclosed  by  the 
admini^rator  of  Wiley  Morgan,  who  had  in 
the  meantime  died,  and  the  property  was 
bought  in  by  the  heirs  of  said  Wiley  Morgan, 
the  appellees  here,  they  bidding  the  amount 
pf  the  debt.  After  their  purchase,  Robert 
Hinds,  who  had  continued  to  live  on  the 
land,  filed  his  homestead  declaration,  claim- 
ing the  land  Involved  in  this  suit  as  a  home- 
stead, and  moved  Into  a  cabin  located  upon 
the  land  so  claimed.  The  claim  embraces 
the  120  acres  situated  in  section  20,  and 
the  northwest  40  acres  of  that  situated  in 
section  28,— the  land  in  section  20  lying  Im- 
mediately contiguous  and  just  north  of  the 
land  of  Thomas  Hinds,  upon  which  appel- 
lant lived;  the  land  in  section  28  lying  con- 
tiguous to  the  land  of  said  Thomas  Hinds, 
and  immediately  east  of  it.'  The  bill  in  this 
cause  was  filed  by  appellees  to  cancel  thitf 
homestead  claim  of  appellant,  and  from  a  de- 
cree in  their  favor  this  appeal  is  prosecuted. 

Yerger  &,  Percy,  for  appellant  J.  H. 
Wynn,  for  appellees. 

WOODS,  C.  J.  The  evolutton  of  the  law  of 
homestead  exemptions  in  this  state  presents  a 
most  striking  and  interesting  study  to  the  legal 
mind.  By  legislative  enactment  and  judicial 
Interpretation  alike  the  growth  has  been  steady 
along  lines  most  liberal  In  favor  of  those  for 
whose  protection  and  benefit  homestead  ex- 
emptions have  been  declared.  It  is,  and  from 
an  early  day  in  the  history  of  our  jurisprudence 
has  been,  the  public  policy  of  this  state  to  pre- 
serve the  homes  of  families,  and,  moreover,  to 
Insure  to  the  heads  of  families  residing  in  their 
homes  the  means  of  procuring  a  subsistence  for 
the  dependent  members  of  the  family.  Our 
policy  has  been  to  prevent  the  making  home- 
less and  shelterless  those  whom  the  extrava- 
gance, misfortune,  folly,  or  misconduct  of  the 
head  of  the  family  has  exposed  to  the  righteous 
or  rapacious  demands  of  creditors,  and,  while 
so  preventing,  to  secure,  at  the  same  time,  the 
opportunity  of  acquiring  a  livelihood  for  the 
family.  This  public  policy  of  ours  is  founded 
in  the  deepest  political  wisdom.  It  has  for  its 
immediate  object  the  unassailable  preservation 
of  the  house  for  the  helpless  family  with  the 
present  secured  means  of  winning  its  daily 
bread;  but  the  root  of  the  matter  strikes  deep- 
er, and  underneath  it  lie  considerations  upon 
which  the  public  safety  may  be  fairly  said  to 
rest  in  large  part.  In  republican  governments 
the  matter  important  in  the  highest  degree  is 
that  of  inspiring  and  keeping  alive  in  vigorous 
fashion  tlie  sense  of  independence  in  the  indi- 
vidual man.  Tliis  sense  of  personal  inde- 
pendence is  weightily  fastened  by  a  fixed  legal 
assurance  of  a  home,  with  some  of  its  com- 
forts and  all  its  necessaries,  despite  the  chances 
and  changes  of  time;  a  home  with  the  means 
of  maintaining  it,  and  beyond  the  power  of 
strangers  to  touch  with  despoiling  hand,  and 
impossible  of  destruction  save  by  tl 
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and  deliberate  act  of  the  representatlYes  of 
those  for  whose  protection  and  welfare  it  was 
created.  We  have  said  that  the  history  of 
the  evolution  of  our  present  exemption  laws  Is 
characterized  by  ever-increasing  liberality.  By 
the  act  of  June  22,  1822,  the  farmer  could 
hold  as  exempt  the  agricultural  impl^nents 
necessary  for  one  male  laborer,  the  wearing 
apparel  of  himself  and  family,  one  bed  and 
bedding,  one  plow  horse,  and  one  cow  and  calf. 
By  constantly  widening  views  of  public  policy 
we  have  come  now  to  allow  to  the  exemptionlst 
property  far  in  excess  of  that  owned  by  a  m&> 
jority  of  the  citizens  of  the  state,— horses,  colts, 
wagons,  buggies,  sewing  machines,  furniture 
not  exceeding  in  value  $200,  supplies  of  food 
products  for  man  and  beast  adequate  to  supply 
the  wants  of  the  ordinary  family,  and  many, 
many  other  articles  for  whose  enumeration 
time  fails  us.  The  like  progressive  spirit  in 
declaring  exemptions  in  real  estate  is  observ- 
able at  a  glance.  Formerly,  80  acres  was  the 
quantity  and  $1,600  the  value.  Now,  160 
acres,  with  value  not  exceeding  $3,000,  if  the 
exemptionlst  avails  himself  of  his  right  to  file 
his  homestead  declaration.  When  we  turn  to 
the  judicial  interpretation  of  the  exemption  stat- 
utes,  we  find  the  like  increasing  spirit  of  lib- 
erality in  favor  of  the  exemptionlst  In  Mat- 
thews V.  Redwine,  8  Gushm.  99,  in  construing 
the  statute  allowing  to  each  head  of  a  family 
one  plow  horse,  it  was  held  that,  where  it  ap- 
peared that  the  debtor  owned  only  one  horse, 
and  that  the  horse  was  adapted  to  the  business 
of  plowing!  the  exemption  existed,  although 
there  was  no  evidence  to  show  that  the  animal 
was  used  as  a  plow  horse.  In  Trotter  v.  Dobbs, 
38  Miss.  19S»  it  was  declared  that,  where  the 
judgment  debtor  becomes  a  householder  and 
head  of  a  family  after  the  rendition  of  the  judg- 
ment against  him,  but  before  sale  under  the 
judgment,  he  was  entitled  to  hold  as  exempt 
the  quarter  section  of  land  claimed  by  him  as 
a  homestead.  In  Moseley  v.  Anderson,  40  Miss. 
40,  it  was  said  that  our  exemption  laws  were 
founded  in  public  policy,  without  reference  to 
the  conduct  or  character  of  the  person  claiming 
the  exemption,  and  without  reference  to  his 
merit  or  demerit;  and  in  that  case,  the  statute 
allowing  the  debtor  one  slave,  to  be  selected  by 
him,  he  must  be  allowed  the  slave  selected, 
notwithstanding  the  fact  that  he  owned  other 
slaves  which  he  had  placed  beyond  the  reach 
of  his  creditors,  or  notwithstanding  the  fact 
that  he  may  have  disposed  of  them  to  defeat 
his  creditors.  In  Patrick  v.  Reinbert,  56  Miss. 
87,  it  is  said  consenthig  to  a  judgment  does  not 
waive  homestead  exemption,  and  involve  con- 
sent to  sell  anything  and  everything  that  the 
defendant  has.  In  McGrath  v.  Sindah*,  Id.  89, 
it  was  said  that  the  right  to  the  exemption  was 
not  dependent  on  the  nature  of  the  estate,  but 
that  any  interest  in  or  tenure  of  hmd  will  entitle 
the  debtor  to  assert  his  daim  to  exemption  in 
the  land  occupied  as  a  residence,  if  the  claimant 
be  not  a  trespasser  or  wrongful  hitruder.  To 
the  same  effect  is  King  v.  Sturges,  56  Miss.  606. 
In  this  latter  case  (King  v.  Sturges)  it  was  held 


that  the  debtor,  who  owned  40  acres  on  which 
he  did  not  reside,  but  which  adjoined  another 
40-acre  tract  which  the  debtor  occupied  as  ten- 
ant at  will  of  a  railroad  company,  was  entitled 
to  assert  his  homestead  exemption  to  the  entire 
tract  of  80  acres,  though  he  did  not  actually  re- 
side upon  the  40  acres  owned  by  him  in  fee; 
the  principle  being  that  he  might  daim  an  ex- 
emption in  either  40  acres,  or  both,  if  they  did 
not  exceed  the  statutory  limit,  and  though  held 
by  difTerent  tenures.  In  Acker  v.  Trueland, 
56  Miss.  30,  and  Parisot  v.  Tucker,  66  Miss. 
439,  4  South.  113,  a  claim  to  exemption  was 
sdstained,  though  one  of  the  parcels  of  land  in 
the  one  case  was  separated  from  the  other 
grounds  on  which  the  residence  stood  by  a 
street,  and  in  the  other  the  lands  claimed  as 
exempt  were  separated  from  each  other  by  the 
depot  grounds  and  right  of  way  of  a  raihroad 
company. 

Many  other  adjudications  might  be  cited,  but 
the  principles  to  be  gathered  from  the  above 
will  render  of  easy  solution  the  question  in- 
volved in  the  case  before  us.  As  to  the  dec- 
larations alleged  in  the  bill,  and  shown  in  the 
depositions  of  Mr.  Jayne  and  Mr.  Watson  to 
have  been  made  by  the  appellant,  to  the  effect 
that  he  had  no  homestead  in  his  lands,  it  is  to 
be  said  that  his  rights  are  dependent,  not  upon 
any  mistaken  or  even  false  statement  of  his 
made  at  the  time  of  borrowing  the  money,  but 
upon  '*the  facts  of  appellant  being  the  head 
of  a  family,  and  residing  upon  the  premises 
as  a  home."  If  the  statements  of  the  husband 
of  the  character  shown  here  can  defeat  the 
homestead  daim,  then  in  every  case  what  could 
not  be  done  directly  might  be  done  by  indirec- 
tion, and  the  beneficent  public  policy  of  our 
law  be  utterly  frustrated,  and  innocent  families 
be  turned  out  upon  the  world  homeless  and 
paupers.  There  is  no  hhit  that  the  wife  prac- 
ticed any  fraudi  or  attempted  so  to  do.  That 
the  lands  of  appellant  and  his  father  consti- 
tuted one  plantation,  under  one  fence,  all  con- 
trolled or  cultivated  by  appellant  as  one  place, 
and  that  appellant  and  his  family  resided  on  a 
40-acre  lot  belonging  to  the  father,  and  ad- 
johiing  120  acres  of  appellant,  is  not  denied. 
These  facts  entitled  him,  at  the  date  of  the 
maldng  of  the  loan,  and  the  date  of  the  sale  of 
the  premises  under  the  trust  deed,  to  a  home- 
stead exemption  in  the  40-acre  lot  belonging  to 
Thomas  Hinds,  and  upon  which  appellant  then 
resided  with  his  family,  and  in  the  other  lands, 
either  leased  or  owned  by  him,  or  in  both.  The 
trouble  arises  in  making,  at  this  late  day,  the 
proper  sdectlon,  for  a  selection  must  now  be 
made  under  the  direction  of  the  court  below. 
The  homestead  declaration  filed  by  appellant 
cannot  be  maintained,  because  his  rights  are  to 
be  measured  by  the  law  in  force  when  his  con- 
tract for  the  loan  was  made;  but,  though  mis- 
taken as  to  the  measure  of  his  rights,  and  the 
mode  of  their  enforcement,  he  is  not  to  be  de* 
nied  that  which  he  was  entitled  to  in  1891, 
when  the  loan  was  effected.  If  thought  to  be 
necessary,  the  pleadings  should  be  so  amended, 
after  the  case  has  been[yp|g(fi^^^|t9|l|i^^ 
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the  power  of  the  court  to  have  the  homestead 
allotted  by  commissioners,  mider  such  direc- 
tions as  will  subserye  the  policy  of  our  laws  in 
preserving  a  house  to  the  exemptionist  and  his 
family,  and  in  securing  him  the  means  of  acquir- 
ing a  Uvelihood  out  of  the  exempt  lands.  The 
rights  of  the  appellees  should  not  be  arbitrari- 
ly disregarded  in  making  the  allotment,  but, 
including  the  40  acres  leased  from  his  father, 
and  on  which  he  resided,  in  1891,  there  should, 
it  appears  to  us,  be  set  apart  of  the  appellant's 
own  lands  adjoining  the  residence  40-acre  tract 
of  the  father  enough  to  meet  the  requirements 
of  our  statute  as  it  stood  at  that  time.  To  al- 
lot to  him  all  his  homestead  exemption  in  the 
leased  lands  of  his  father  would  be  practically 
to  deny  hhn  and  his  family  any  of  the  benefits 
designed  to  be  conferred  by  our  exemption 
laws.  Reversed  and  remanded,  to  be  proceeded 
with  in  the  court  below  in  accordance  with  this 
opinion. 

017  Ala.  286) 

CHATTANOOGA  FOUNDRY  &  PIPE 

WORKS  V.  HEMBREB  et  al. 

HEMBREE  et  al.  v.  CHATTANOOGA 

FOUNDRY  &  PIPE  WORKS. 

(Supreme  Court  of  Alabama.    Jan.  26,  1898.) 

Vbndob's  Li bn— Extension-. 

1.  A  Tender's  rignt  to  extend  the  time  of  pay- 
ment of  his  lien  is  not  affected  by  the  fact  that 
some  one  had  purchased  a  portion  of  the  land 
of  the  vendee,  wliere  said  vendor  had  no  knowl- 
edge of  such  purchase. 

2.  The  evidence  that  a  witness  thought  tliat 
the  vendor,  when  he  extended  the  time  of  pay- 
ment of  hiB  lien,  knew  that  a  certain  corpora- 
tion had  purchased  a  portion  of  the  land  of  the 
vendee,  is  insnfQcient  to  prove  such  knowledge. 

3.  A  vendor  has  no  such  knowledge  of  the 
purchase  of  the  land  from  the  vendee  as  to 
make  an  extension  of  deferred  payments  to 
the  vendee  a  waiver  of  his  lien,  merely  from 
the  fact  that  such  purchaser  .took  possession 
of  the  land. 

4.  May  2d  a  corporation  purchased  a  portion 
of  land  that  was  subject  to  a  vendor^i  lien. 
May  23d  it  laid  a  foundation  for  Its  first  struc- 
ture. June  2d  the  vendor  extended  the  time  of 
payment.  He  was  not  shown  to  have  resided 
near  the  land.  Hdd.  that  the  possession  was 
of  insufficient  duration  to  charge  the  vendor 
with  knowledge  of  such  purchase. 

5.  A  vendor  sold  land,  receiving  a  part  of 
the  price  in  cash,  and  the  deed  recited  the  ex- 
ecution of  a  note  for  the  other  part  Subse- 
quently he  returned  the  cash,  with  the  agree- 
ment that,  if  certain  litigation  concerning  the 
land  resulted  favorably,  the  cash  should  be 
paid  back  to  him.  The  litigation  resulted  fa- 
vorably, but  in  the  meantime  the  vendee  had 
become  insolvent.  HM  that,  as  against  a  pur- 
chaser of  the  vendee,  the  vendor  had  a  lien 
only  for  the  amount  of  the  note. 

Appeal  from  chancery  court,  Jackson  county; 
William  H.  Simpson,  Chancellor. 

Bill  by  A.  J.  Hembree  and  another,  adminis- 
trators, against  the  Chattanooga  Foundry  & 
Pipe  Works  and  another,  to  foreclose  a  ven- 
dor's lien.  PlalntifCs  and  the  Chattanooga 
Foundry  &  Pipe  Works  appeal  from  the  Judg- 
ment.   Affirmed. 

Martin,  Bouldin  &  Ashley,  for  appellants.  J. 
E.  Brown,  for  appellees. 


FTEAD,  J.    On  February  28,  1890,  R.   L. 

Hembree  sold  and  conveyed  to  the  Bridgeport 
Land  &  Improvement  Company  152  acres  of 
land,  at  the  price  of  17,720,  of  which  the  sum 
of  $3,007.50  was  paid  in  cash,  and  for  the  res- 
idne  the  purchaser  executed  to  Hembree  its 
promissory  note,  dated  February  28, 1880,  with 
interest  The  deed  to  the  purchaser  recited 
the  fact  of  the  execution  of  this  note  as  and 
for  a  part  of  the  purchase  money.  The  pur- 
chaser went  into  possession  of  the  land,  and 
on  May  2, 1890,  sold  and  conveyed  by  deed,  for 
a  valuable  consideration,  with  covenants  of 
warranty  and  against  incumbrances,  certain  40 
acres  of  the  land  to  the  appellant  Chattanooga 
Foundry  &  Pipe  Woiks,  who  went  into  pos- 
session and  extensively  improved  the  same. 
Hembree  had  purchased  the  152  acres  of  land 
from  one  EEammon,  and  on  May  2, 1890,  Ham- 
mon  instituted  suit  in  chancery  against  him 
and  the  Bridgeport  Land  &  Improvement  Com- 
pany, .seeking  to  have  his  conveyance  to  Hem- 
bree declared  a  mortgage,  and  be  let  In  to  re- 
deem. On  June  2,  1890,  while  that  suit  was 
pending,  Hembree,  as  the  btil  avers,  being 
afraid  he  might  be  unsnccessful  therein,  and 
be  mulcted  in  a  large  sum  of  money  as  dam- 
ages, which  he  would  be  liable  to  pay  said 
Bridgeport  Land  &  Improvement  Company, 
under  his  covenants  of  warranty  to  the  com- 
pany, entered  into  a  written  agreement  witl% 
the  said  impiDvement  company,  reciting  th^ 
pendency  of  said  suit;  that  Hembree  wished 
to  provide  against  any  liability  for  damages  oo 
the  part  of  said  Improvement  comi>any  or  its 
assignees;  that  the  company  was  not  hi  the 
position  to  improve  the  land  while  said  suit 
was  pending,  without  risk  to  its  vendees,  and 
therefore  agreeing  that  Hembree,  in  consid- 
eration of  release  from  all  chiim  to  damages  by 
the  company,  would  return,  and  he  did  return, 
to  the  company  the  cash  payment  paid  to  him 
by  it  for  the  land,  to  be  held  by  it,  without 
interest,  until  said  suit  should  be  finally  de- 
cided, and  that  said  purchase-money  note 
should  be  held  by  said  Hembree,  without  in- 
terest, until  the  same  event,  and,  if  Hembree 
should  recover  the  land,  then  the  company 
should  pay  back  to  him  said  money  and  pay  off 
said  note,  but  without  interest,  but,  If  Hembree 
should  fail  in  the  suit  and  not  be  able  to  hold 
the  land,  then  the  company  should  give  back 
the  deed  made  by  him  to  it,  and  not  claim  any 
damages,  costs,  or  charges  against  him  on  ac- 
count of  the  land,  or  failure  of  title  thereof, 
but  Hembree  should  pay  the  costs  of  said  suit 
if  they  should  be  taxed  against  him.  The  said 
suit  was  eventually  decided  in  favor  of  Hem- 
bree, and  his  title  to  the  land,  which  he  had 
conveyed  to  the  said  improvement  company, 
was  established.  The  company  having  failed 
to  return  said  sum  of  money  left  With  it,  and 
to  pay  said  purchase-money  note,  the  admin- 
istrators of  Hembree,  who  died  in  the  mean- 
time, recovered  a  Judgment  at  law  against  the 
said  company,  on  August  10,  1893,  for  $8,045.- 
92,  beUig  the  aggregate  of  the  two  sums,  with 
interest,  and  on  December  14,  ^8^,  fUl^  ,t;^is 


AUg 


CHATTAl^OOGA  FOUNDRY  &  PIPE  WOBKS  y.  HEMBREB. 


bm  to  enforce  the'  Uen  of  a  yendor  on  tbe 
lands.  Tbe  defendants  are  the  said  improye- 
ment  company  and  tbe  Chattanooga  Foundry 
&  Pipe  Worths.  The  UU  claims  a  lien  for  the 
entire  amount  of  the  Judgment,  which,  we  haye 
seen.  Includes  tbe  cash  deposited  with  the  im- 
proyement  company  wlilcb  It  failed  to  return. 
That  company  is  insolyent,  and  suffered  the 
bill  to  be  taken  as  confessed.  The  contro- 
yersy  Is  between  the  complainants  and  the 
Chattanooga  Foundry  &  Pipe  Works,  in  ref- 
erence to  the  40  acres  purchased  by  the  latter. 
The  original  bill  itself  recognized  the  right  of 
the  pipe  works  to  haye  the  assets  marshaled, 
and  the  land,  other  than  that  purchased  by  it, 
first  sold  to  satisfy  complainants'  demand; 
and,  in  fact,  by  a  consent  decree,  that  part  of 
the  land  was  sold  by  the  register,  but  for  a 
sum  largely  less  than  sufficient  to  pay  the 
amdunt  due  on  the  deferred  portion  of  the  pur- 
chase money  represented  by  said  note;  so 
that  there  was  a  large  balance  due  complain- 
ants, after  excluding  so  much  of  the  Judg- 
ment as  was  represented  by  the  said  cash  de- 
posit which  said  Improyement  company  failed 
to  return.  The  pipe  works  answered  the  bill, 
Insisting— First,  that  the  complainants'  intes- 
tate walyed  his  lien  on  the  40  acres  purchased 
by  it,  by  the  extension  of  payment  glyen  the 
principal  debtor,  the  improyement  com^pany 
(lasting  until  that  company  became  insolyent), 
'as  eyldenced  by  said  written  agreement  before 
described;  and,  secondly,  that  complainants 
had  no  lien  for  that  part  of  the  debt  represent- 
ed by  said  cash  deposit.  The  chancellor  de- 
creed that  the  complainants  had  a  lien  on  tbe 
40  acres  for  that  part  of  the  Judgment  repre- 
sented by  the  deferred  purchase-money  note, 
but  not  the  other  part,  holding  that  there  was 
no  walyer  of  this  Hen  by  the  agreement  afore- 
said. 

The  question  as  to  the  effect  of  said  exten- 
sion agreement,  as  a  waiyer  or  not,  by  Hem- 
bree,  of  bis  lien  on  the  40  acres  sold  to  the 
pipe  works,  has  been  fully  discussed  in  tbe 
briefs;  the  counsel  of  tbe  pipe  works  contend- 
ing that  by  Its  purchase  it  became  surety  to 
the  Bridgeport  Land  &  Improyement  Compa- 
ny, to  the  extent  that  the  land  so  purchased  by 
it  was  liable  to  the  yendor's  lien  in  fayor  of 
Hembree,  which  relation  it  was  the  duty  of 
Hembree  to  respect,  and  to  abstain  from  any 
dealing  with  the  principal  debtor  which  would 
haye  tbe  effect  of  diminishing  or  Impairing  the 
rights  of  the  pipe  works  as  a  surety.  For  a 
full  and  clear  statement  of  some  general  rules 
of  law  on  this  subject,  see  Hodges  y.  Land 
Co.,  109  Ala.  ei7,  20  South.  23,  and  Moses  y. 
Association,  100  Ala.  465,  14  South.  412. 

But  whateyer  may  haye  been  the  relations 
of  the  parties,  brought  about  by  the  purchase 
of  the  pipe  works,  it  is  yery  clear  that  Hem- 
bree could  not  be  prejudicially  affected  by  the 
extension  granted  to  tbe  Improyement  compa- 
ny without  actual  notice,  at  that  time,  of  tbe 
snbpurcbase.  We  quote  from  appellants'  brief 
the  following  apt  language  of  Judge  Cooley 
in  Smith  v.  Shelden,  35  Mich.  42,  2i  Am.  Rep. 


52dr  "Now,  a  surety,  as  we  understand  it,  Is 
a  person  who,  being  liable  to  pay  a  debt  or 
perform  an  obligation,  is  entitled,  if  it  Is  en- 
forced against  him,  to  be  indemnified  by  some 
other  person,  who  ought  himself  to  haye  made 
payment  or  performed  before  tbe  surety  was 
compelled  to  do  so.  It  is  Immaterial  in  what 
form  tbe  relation  of  principal  and  surety  is  es- 
tablished, or  whether  the  creditor  is  or  is  not 
contracted  with  in  the  two  capacities,  as  is 
often  the  case  when  notes  are  glyen  or  bonds 
taken.  The  relation  is  fixed  by  the  arrange- 
ment and  equities  between  the  debtors  or  ob- 
ligors, and  may  be  known  to  the  creditor  or 
wholly  unknown.  If  it  is  unknown  to  him,  his 
rights  are  hi  no  manner  affected  by  it;  but, 
if  he  knows  that  one  party  is  surety  merely,  it 
is  only  Just  to  require  of  him  that,  in  any  sub- 
sequent action  be  may  take  regarding  tbe  debt, 
be  shall  not  lose  sight  of  the  surety's  equities." 
Counsel  for  tbe  pipe  works  say,  in  their  brief, 
that  the  eyidence  shows  notice.  Counsel  for 
complainants  say  to  the  contrary.  We  haye 
examined  tbe  testimony.  Tbe  pipe  works  pur- 
chased on  May  2,  1890.  On  May  23d  follow- 
ing It  laid  the  foundation  for  the  first  struc- 
ture on  tbe  land.  We  think  it  had  no  yisible 
possession  of  the  land  up  to  that  time.  The 
extension  agreement  was  entered  into  June  2, 
1890.  The  only  testimony  as  to  actual  noticd 
was  the  following  statement  of  Qunter,  who 
was,  in  1890,  president  of  said  Unproyement 
company:  "I  think  that  Hembree  knew  that 
tbe  Chattanooga  Foundry  &  Pipe  Works  had 
bought  tbe  forty  acres  of  land  when  he  re- 
turned tbe  money  to  tbe  Bridgeport  Land  & 
Improyement  Company,  on  June  2,  1890." 
One  Jones  made  tbe  same  statement  in  bis  tes- 
timony. J.  S.  Hembree,  one  of  the  complain- 
ants, and  a  son  of  tbe  deceased,  said  In  bis  tes- 
timony: "He  [bis  father]  had  no  knowledge 
or  information  of  tbe  sale  of  the  forty  acres 
of  land  by  tbe  Bridgeport  Land  &  Improye- 
ment Company  to  tbe  Chattanooga  Foundry 
&  Pipe  Works  at  tbe  time  he  made  tbe  con- 
tract of  June  2,  1890,  that  I  know  of."  This 
is  all  the  testimony  on  tbe  subject.  It  is  ob- 
yious  that  one  statement  Is  about  as  yaluable 
as  tbe  other,  and  that  neither  rises  to  the  dig- 
nity of  eyidence  upon  which  the  court  would 
act.  It  would  be  laying  a  beayy  band  on 
Hembree,  now  deceased,  to  charge  him  with 
knowingly  waiylng  bis  yaluable  rights  upon 
such  statements  as  those  of  appellants'  wit- 
nesses. 

So  far  as  the  possession  of  tbe  land  by  tbe 
pipe  works  is  concerned,  mere  constructiye  no- 
tice, such  as  possession  affords  to  a  purchaser 
or  one  acquiring  rights  in  lands  from  a  party 
out  of  possession,  was  not  sufficient  to  fix  up- 
on Hembree  a  waiyer  of  his  lien,  by  reason 
of  a  dealing  with  his  yendee  in  reference  to  the 
time  of  payment  of  tbe  purchase  money.  The 
relation  between  Hembree  ;and  the  Improye- 
ment company  was  that  of  debtor  and  cred- 
itor. The  latter  was  personally  bound  for  tbe 
debt.  Tbe  lien  on  tbe  land  was  a  mere  inci- 
dent to  tbe  debt,- 
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money,  which  a  conrt  of  equity  wotild  raise 
and  enforce.  The  agrreement,  so  far  as  com- 
plained of,  was  a  mere  extension  of  the  time 
of  payment  of  the  debt.  Hembree  was  not 
thereby  a  purchaser  of  the  land,  or  of  any  In- 
terest .therein.  Without  actual  knowledge  that 
some  one  else  had  acquired  rights  that  would 
be  affected  by  It,  he  could  make  any  agree- 
ment he  chose  with  his  debtor  as  -to  the  time 
of  payment.  He  was  not  required  to  go  to 
the  land,  and  ascertain  whether  any  one  was 
in  possession  claiming  It  or  not  The  actual 
visible  possession  of  the  land  by  the  pipe  works 
was  not  of  such  duration  as  to  raise  a  pre- 
sumption of  actual  knowledge  on  the  part  of 
Hembree.  It  Is  not  even  shown  that  he  Ire- 
sided  near  the  land,  or  had  any  opportunity  of 
seeing  that  the  pipe  works  was  in  possession 
exercising  ownership  over  It  We  think  there 
was  a  failure  of  the  proof  of  notice  required 
to  charge  Hembree  with  a  waiver  of  his  lien. 
It  16  not  a  matter  of  doubt  that  the  land  of  the 
pipe  works  was  liable  only  for  the  purchase 
money  represented  by  the  note.  At  least,  as 
against  that  company,  who  had  a  right  to  stand 
upon  the  recitals  of  the  deed  of  Hembree  ta 
the  Improvement  company,  there  was  never  a 
lien,  except  for  the  deferred  purchase  money. 
We  do  not  decide  whether  the  failure  of  the 
improvement  company  to  return  the  deposit 
created  a  lien  on  the  land,  as  against  the  com- 
pany, or  not.  That  question  is  not  before  us. 
Affirmed  on  both  appeals. 

(116    Ala.    445) 

BRYANT  V.  STATE. 

(Supreme  Court  of  Alabama.    Jan.  27,  1898.) 

Larcbnt— Indictmbnt—Evidbmob— Instikjo- 

TION8. 

1.  An  indictment  charging  that  A.  feloniously 
took  and  carried  away,  in  B.  county,  a  certain 
article,  the  property  of  C,  and  brought  it  into 
M.  county,  aiarges  larceny  in  M.  county. 

2.  On  a  trial  for  larceny  of  a  ring,  the  ring 
found  in  defendant's  possession,  part  of  which 
the  evidence  tended  to  show  was  part  of  the 
one  stolen,  may  be  introduced  by  the  state. 

3.  In  connection  with  other  evidence  that  the 
ring  which  defendant  was  charged  with  stealing 
from  G.  had  been  loaned  her  by  S.,  as  his  ring, 
it  may  be  shown  that  several  weeks  before  de- 
fendant was  arrested  she,  while  wearing  it,  told 
a  person  that  S.  had  loaned  it  to  her. 

4.  To  warrant  a  conviction,  the  evidence  must 
exclude  to  a  moral  certainty  every  reasonable 
hypothesis  but  that  of  guilt 

5.  A  requested  charge  that  "good  character  it- 
self may,  in  connection  with  all  the  evidence, 
generate  a  reasonable  doubt,  and  entitle  defend- 
ant to  an  acquittal,  though  without  such  proof 
of  good  character  you  would  convict,"  is  unob- 
jectionable. 

6.  Defendant  is  entitled  to  a  charge  that  the 
legal  presumption  of  innocence  is  to  be  regard- 
ed as  matter  of  evidence,  to  the  benefit  of  which 
he  is  entitled  till  his  guilt  is  placed  beyond  a 
reasonable  doubt. 

7.  A  requested  charge  that  if  the  testimony 
be  such  that  two  conclusions  can  be  reasonably 
drawn  from  it,  one  favoring  defendant's  inno- 
cence, the  other  tending  to  establish  her  guilt, 
law,  justice,  and  humanity  demand  that  the  jury 
adopt  the  former,  and  find  accused  not  guilty, 
is  argumentative. 

8.  The  actual  unexplained  possession  of  re- 


cently stolen  goods  Is  a  fact  from  which  the  pos- 
sessor's guilt  may  be  inferred. 

9.  Declarations  of  one,  when  found  in  posses- 
sion of  stolen  property,  explanatory  of  his  pos- 
session, are  for  the  jury,  with  all  the  other  evi- 
dence, in  determining  his  guilt 

Appeal  from  city  court  of  Mobile;    O.  « 
Semmes,  Judge. 

Amanda  Bryant  was  convicted  of  larceny, 
and  appeals.    Beversed. 

The  appellant,  Amanda  Bryant,  was  tried 
and  convicted  under  the  following  indict- 
ment: 

"The  grand  Jury  of  said  county  charge  that 
before  the  finding  of  this  indictment,  Aman- 
da Bryant  feloniously  took  and  carried  away 
in  the  county  of  Baldwin,  in  the  state  of 
Alabama,  a  diamond  ring  of  the  value  of 
seventy-five  dollars,  the  personal  property  of 
Annie  Cirlot  and  brought  said  ring  into  the 
county  of  Mobile  in  the  state  of  Alabama. 

"And  the  said  grand  jury  do  further  charge 
that  before  the  finding  of  this  indictment 
Amanda  Bryant  feloniously  took  and  carried 
away  in  the  county  of  Baldwin  in  the  state 
of  Alabama  one  gold  ring  with  a  diamond 
setting,  the  personal  property  of  Annie  Cir- 
lot of  the  value  of  seventy-five  dollars  and 
brought  such  diamond  setting  which  was  of 
the  value  of  fifty  dollars  into  the  county  of 
Mobile  in  the  state  of  Alabama. 

"And  the  said  grand  jury  do  further  charge 
that  before  the  finding  of  this  indictment 
Amanda  Bryant  in  the  state  of  Alabama, 
Baldwin  county,  feloniously  took  and  carried 
away  a  gold  ring  with  diamond  setting  of 
the  value  of  seventy-five  dollars,  the  personal 
property  of  Annie  Cirlot  and  brought  the  dia- 
monds which  were  In  such  setting  and  which 
were  of  the  value  of  thirty-five  dollars  into 
the  county  of  Mobile,  state  of  Alabama, 
against  the  peace  and  dignity  of  the  state 
of  Alabama." 

To  this  indictment  and  to  each  count  there- 
of, the  defendant  demurred  upon  the  follow- 
ing grounds:  "(1)  Because  it  is  wholly  in- 
sufficient, and  does  not  charge  any  offense 
known  to  the  law.  (2)  Because  it  does  not 
charge  the  defendant  with  larceny  of  any 
property  in  Mobile  county.  (3)  Because  it 
simply  charges  the  defendant  with  having 
stolen  personal  property  in  Baldwin  county, 
and  with  bringing  the  same  intx)  Mobile  coun- 
ty, but  not  with  the  larceny  of  such  prop- 
erty in  Mobile  county.  (4)  Because  said 
count  is  uncertain  in  this,  that  it  charges  the 
defendant  with  stealing  one  gold  ring  with  a 
diamond  setting,  and  leaves  It  in  doubt 
whether  it  was  Intended  to  allege  that  she 
stole  a  gold  ring,  containing  a  diamond  set- 
ting, or  whether  it  was  intended  to  charge 
her  with  stealing  both  a  gold  ring  and  a 
diamond  setting.  (5)  Because  the  said  count 
alleges  that  the  defendant  stole  a  gold  ring, 
containing  a  diamond  setting  in  Baldwin 
county,  state  of  Alabama,  which,  together, 
constituted  one  piece  of  property,  and  then 
charges  her  with  brlnglnj^^iy^i^^^i^ 
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piece  of  property,  to  wit,  the  diamond  set- 
ting, into  the  county  of  Mobile,  state  of 
Alabama."  This  demurrer  was  oyerruled. 
The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 

Among  the  charges  requested  by  the  de- 
fendant and  to  the  refusal  to  give  each  of 
which  the  defendant  separately  excepted, 
were  the  following:  (14)  "The  court  char- 
ges the  jury  that  a  person  charged  with  a 
felony  should  not  be  convicted,  unless  the 
evidence  excludes  to  a  moral  certainty  every 
reasonable  hypothesis  but  that  of  her  guilt; 
no  matter  how  strong  the  circumstances 
are,  they  do  not  come  up  to  the  full  measure 
of  proof,  which  the  law  requires,  if  they 
can  be  reasonably  reconciled  with  the  theory, 
that  the  defendant  is  innocent"  (16)  "The 
court  charges  the  Jury  that  good  character 
itself  may,  in  connection  with  all  the  evi- 
dence, generate  a  reasonable  doubt  and  en- 
title the  defendant  to  an  acquittal,  even 
though  without  such  proof  of  good  character 
you  would  convict."  (17)  "The  defendant  is 
authorized  under  the  statute  to  testify  in  his 
own  behalf,  and  the  jury  have  a  right  to  give 
full  credit  to  his  own  statements."  (18) 
"Gentlemen  of  the  jury,  I  charge  you,  that 
the  legal  presumption  of  innocence  is  to  be 
regarded  by  the  jury,  in  every  case,  as  a  mat- 
ter of  evidence,  to  the  benefit  of  which  the 
accused  is  entitled,  and,  as  a  matter  of  evi- 
dence it  attends  the  accused  until  his  g^ilt 
is,  by  the  evidence,  placed  beyond  a  reason- 
able doubt"  (19)  "Gentlemen  of  the  jury,  I 
charge  you,  that  if  the  testimony  in  this 
case  in  its  weight  and  effect  be  such  as  that 
two  conclusions  can  be  reasonably  drawn 
from  it,  the  one  favoring  the  defendant's  in- 
nocence, and  the  other  tending  to  establish 
her  guilt  law,  Justice  and  humanity  alike 
demand  that  the  jury  shall  adopt  the  former, 
and  find  the  accused  not  guilty."  (20)  "The 
court  charges  the  Jury  that  where  the  pre- 
sumption of  guilt  arising  from  the  recent 
possession  of  stolen  property  is  rebutted  by  a 
reasonable  explanation  of  such  possession 
which  is  consistent  with  the  innocence  of  the 
defendant,  such  presumption  is  removed  from 
the  consideration  of  the  jury,  and  the  jury 
should  not  allow  the  evidence  of  such  posses- 
sion of  said  property  any  weight  against  the 
defendant  in  reaching  a  verdict  in  the  case." 

Leslie  B.  Sheldon,  for  appellant  Wm.  G. 
Fltts,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  At  common  law,  larceny 
is  considered  as  committed  in  every  county 
or  jurisdiction  Into  which  the  goods  may  be 
carried  by  the  thief.  "The  legal  possession 
of  them  still  remains  in  the  true  owner,  and 
every  moment's  continuance  of  the  trespass 
and  felony,  amounts  to  a  new  caption  and 
asportation."  2  Russ.  Grimes,  283.  Gon- 
sequently,  it  has  been  held  in  this  state,  that 
-vehen  goods  are  stolen  in  one  county  and 
carried  by  the  thief  Into  another  county,  or 


he  causes  them  to  be  so  carried,  and  he  there 
exercises  dominion  over  them,  this  consti- 
tutes larceny  in  the  latter  county,  and  he 
may  be  there  prosecuted  and  convicted. 
Whizenant  v.  State,  71  Ala.  383;  Kidd  v. 
State,  83  Ala.  58,  3  South.  442.  Section  3723 
of  the  Criminal  Code  which  gives  jurisdic- 
tion in  such  cases  in  either  county,  is  an  af- 
firmation, and  not  an  enlargement  of  the 
common-law  rule  on  the  subject  Smith  v. 
State,  55  Ala.  59. 

The  indictment  in  this  case,  following  form 
61  of  the  Criminal  Code,  charges  the  lar- 
ceny as  having  occurred  in  Baldwin  county. 
It  was  not  lacking  in  any  necessary  aver- 
ment of  a  larceny  in  that  county.  It  then 
charges  defendant  with  having  brought  the 
property  stolen  into  the  county  of  Mobile. 
The  indictment  might  have  charged  the  lar- 
ceny as  having  been  committed  in  Mobile, 
omitting  all  reference  to  the  commission  of 
the  crime  in  Baldwin,  and  on  proof  of  the 
facts  averred  in  this  indictment  the  defend- 
ant might  have  been  convicted  in  Mobile, 
where,  as  alleged,  she  carried  the  property. 
There  was  no  error  in  overruling  the  demur- 
rer to  the  indictment.  Rap.  Larceny,  S  124: 
Jones  V.  State,  53  Ind.  235. 

The  evidence  tended  to  show  that  the  de- 
fendant stole  the  ring,  its  diamonds  and  set- 
ting in  Baldwin  county,  as  charged,  and  car- 
ried the  same  into  Mobile  county;  that  de- 
fendant was  found  in  the  possession  of  a 
ring  in  the  latter  county  which  was  brass, 
but  with  a  gold  setting,  from  which  the  cen- 
tral gem  had  been  removed,  and  a  piece  of 
glass  substituted  therefor,  with  five  dia- 
monds arranged  around  it  so  as  to  form  a 
cluster,  with  one  of  the  diamonds  in  the 
setting  missing;  that  the  ring  stolen  had 
seven  gems,. a  central  and  larger  one  than 
the  six  others  that  surrounded  it,  and  that 
the  brass  portion  of  the  ring  so  found  in  her 
possession  was  not  the  property  of  Mrs.  Cir- 
lot— the  party  from  whom  it  was  alleged 
the  ring  had  been  stolen,— but  that  the  set- 
ting in  said  ring  and  the  diamonds  were  her 
property.  The  solicitor,  after  the  evidence 
for  the  state  had  closed,  offered  in  evidence 
the  ring  that  had  been  found  in  possession 
of  defendant  in  Mobile  and  which  she  de- 
livered up,  and  it  was  admitted  against  a 
general  objection  of  the  defendant.  In  this 
there  was  no  error.  The  facts  made  it  evi- 
dence of  crime,  the  weight  of  which  was  for 
the  jury.  Thornton  v.  State,  113  Ala.  43, 
21  South.  356;  Watkins  v.  State,  89  Ala.  83, 
8  South.  134;  Young  v.  State,  66  Ala.  568. 

The  testimony  of  defendant  tended  to 
show,  that  about  three  weeks  before  her  ar- 
rest, one  Robert  Singleton,  who  had  since 
died,  loaned  her  the  ring  which  she  had  on 
at  the  time  she  was  arrested;  that  she  did 
not  deny  having  the  ring  when  arrested  and 
it  was  taken  from  her,  but  that  she  turned 
it  over  to  Mr.  Cirlot  and  told  him  at  the  time, 
that  it  was  not  her  ring  but  one  that  Robert 
Singleton  had  loaned  ^JftiM)^fe^?f€f^t 
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same  statement  to  the  officers  having  her  in 
charge  when  they  were  taking  her  to  the 
guard  house.  The  chief  of  police  testified 
to  this  statement.  The  evidence  further 
tended  to  show,  that  Robert  Singleton  had 
loaned  defendant  the  ring,  one  day  when  he 
met  her  on  the  street;  that  he  told  her  it 
was  his  wife's  ring;  that  she  had  known 
him  all  her  life,  and  he  had  never  visited 
her  at  her  house,  and  had  never  been  to  see 
her  in  Baldwin  county. 

The  defendant  proved  by  Benney  Bob- 
inson,  that  he  had  seen  defendant,  about 
three  weeks  before  her  arrest,  with  a  ring 
that  looked  like  the  one  ofTered  in  evidence 
on  the  trial,  and  proposed  to  prove  by  said 
witness  what,  at  the  time,  the  defendant 
said  she  was  doing  with  the  ring  and  where 
she  got  it,— -whose  property  she  said  it  was, 
and  if  she  did  not  say  to  the  witness,  that 
the  ring  was  loaned  to  her  by  a  man  named 
Robert  Singleton.  On  objections  raised  by 
the  solicitor,  the  court  refused  to  allow  the 
witness  to  answer  either  of  the  questions 
propounded  to  elicit  this  evidence.  In  this 
the  court  erred.  It  is  inferable  that  the  ring 
inquired  about,  as  to  which  defendant's  dec- 
larations were  made  to  the  witness,  was  the 
ring  she  was  found  in  possession  of,  and 
for  which  she  was  indicted  for  stealing;  and 
these  declarations,  made  while  in  the  posses- 
sion of  the  property,  at  the  time  and  under 
the  circumstances  shown,  were  admissible, 
as  explanatory  of  her  possession.  Smith  v. 
State,  108  Ala.  40,  16  South.  12,  and  authori- 
ties there  cited. 

The  indictment,  as  will  be  observed,  in  Its 
three  counts,  containing  the  necessary  aver- 
ments for  larceny,  charges,  (1)  that  the  de- 
fendant stole  in  Baldwin  county  and  carried 
into  Mobile,  a  diamond  ring  of  the  value  of 
$75;  (2)  that  she  stole  in  Baldwin  a  gold 
ring  with  a  diamond  setting,  and  brought 
such  diamond  setting,  of  the  value  of  S^50, 
into  the  county  of  Mobile,  and  (3)  that  she 
stole  in  Baldwin  a  gold  ring  with  diamond 
setting,  of  the  value  of  $75,  and  brought  the 
diamonds,  which  were  in  said  setting,  of  the 
value  of  $35,  into  Mobile  county.  In  other 
words,  the  diamond  ring,  diamond  setting 
from  such  ring,  and  the  diamonds  them- 
selves, which  were  in,  and  taken  from  the 
setting  of  such  ring,  are  the  subjects  of  the 
larceny  separately  charged  in  the  respective 
counts.  The  indictment  wlis  properly  fram- 
ed to  meet  the  varying  forms  the  evidence 
might  assume  touching  the  property  which, 
after  it  was  stolen,  was  brought  as  alleged 
into  Mobile  county;  and  in  its  different 
shapes,  the  evidence  tended  to  support  one  or 
the  other  or  all  of  the  charges.  Having  due 
regard  to  the  different  counts,  each  charging 
a  larceny,  many  of  the  charges  asked  ap- 
pear to  be  Improper,  and  were  rightly  refus- 
ed. These,  on  account  of  their  great  num- 
ber, will  not  be  separately  discussed  and 
passed  on,  but  we  confine  ourselves  to  such 
as  appear  to  be  proper  to  notice. 


The  fourteenth  charge  asked  1^  defend- 
ant and  refused,  asserts  a  correct  legal 
principle  and  should  have  been  given.  Pra- 
ter, v.  State,  107  Ala.  27, 18  South.  238;  How- 
ard V.  State,  106  Ala.  572,  577, 18  South.  818; 
8  Greenl.  Ev.  §  29. 

The  sixteenth  charge  requested  by  defend- 
ant is  a  copy  of  a  charge  we  approved  In 
Newsom  v.  State,  107  Ala.  183. 138, 18  South. 
206;  Goldsmith's  Case,  105  Ala.  9,  16  South. 
938. 

Charge  18  appears  to  be  free  from  error. 
Newsom's  Case,  supra. 

Charge  17  was  condemned  in  Horn  v.  State, 

102  Ala.  145,  15  South.  278. 

Charge  19  is  an  extract  from  the  opinion 
of  Stone,  C.  J.,  in  Johnson  v.  State,  102  Ala. 
18,  19,  16  South.  99,  and  was  a  part  of  an 
argument  employed  by  the  learned  Judge 
for  the  purpose  in  hand.  It  is  subject  to  the 
vice  of  being  argumentative. 

Charge  20  was  properly  refused. 

The  unexplained  possession  of  property 
does  not  raise  the  presumption  that  the 
property  was  stolen.  There  must  be  other 
evidence  of  the  corpus  delicti;  and  when 
this  has  been  shown,  the  actual  unexplain- 
ed possession  of  the  recently  stolen  goods, 
Is  a  fact  from  which  the  Jury  may  infer  the 
guilt  of  defendant 

The  declarations  of  a  defendant  when  found 
in  possession  of  the  stolen  property,  explan- 
atory of  his  possession,  are  for  the  consid- 
eration of  the  Jury,  together  with  all  the 
other  evidence,  in  determining  the  ques- 
tion of  his  guilt  or  Innocence.  Orr  v.  St^te, 
107  Ala.  85.  18  South.  142;   Smith  v.  State, 

103  Ala.  40,  16  South.  12;    Underwood  v. 
State,  72  Ala.  220. 

The  other  refused  charges  not  considered 
were  properly  refused. 
Reversed  and  remanded* 


017  Ala.  199) 
WHiLIAMS  V.  STATa 
(Supreme  Court  of  Alabama.    Feb.  1«  1898.) 
Appeal  ahd  Erbor  —  Assign vbkts  of  Ebbor— 
Bastxkdt  Procbbdinos. 
A  proceeding  in  bastardy  is  Dot  a  Criminal 
case,  within  Or.  Code  1886,  S  4509,  which  dis- 
penses with  an  assignment  of  errors  In  criminal 
cases  tB.ken  to  the  supreme  court  by  writ  of  er- 
ror or  appeal. 

Appeal  from  circuit  court,  Bullock  county; 
J.  M.  Garmichael,  Judge. 

Proceedings  in  bastardy  by  the  state 
against  Jobe  Williams.  From  a  Judgment 
against  defendunt,  he  appeals.    Affirmed. 

J.  D.  Norman,  for  appellant  Wm.  OL 
Fitts,  Atty.  Gen,,  for  the  State. 

BRIGKELL,  O.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  of  conviction  in 
proceedings  in  bastardy,  and  has  been  sub- 
mitted without  an  assignment  of  errors,  neces- 
sitating an  affirmance.  The  statute  dispenses 
with  an  assignment  of  eriors  in  criminal  cases 
Digitized  by  VaOiJ V  LC 
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only»— Judgments  of  oonTictlon  of  criminal  of- 
fenses brought  here  by  writ  of  error  or  ap- 
peal. Gr.  Oode  1886,  S  4509.  Proceedings 
in  bastardy  are  statutory,  and  to  them  the 
statutes  which  give  a  writ  of  error  or  ap- 
peal in  criminal  cases  do  not  extend.  The 
statute  prescribing  the  course  of  proceed- 
ing confers  on  either  party  (the  state  or  the 
defendant)  the  right  of  appeal,  if  taken 
within  30  days  after  Judgment,  and  either 
party  must  give  security  for  the  costs  of  ap- 
peal Gr.  Gode  1886,  S  4866.  The  state,  un- 
der the  statute  relating  to  criminal  cases,  is 
not  (except  in  a  particular  class  of  cases,  by 
recent  legislation)  entitled  to  a  writ  of  er- 
ror or  appeal;  and  of  the  defendant,  security 
for  costs  is  not  exacted.  It  is  apparent  the 
two  statutes  have  no  relation  to  each  other, 
and  have  distinct,  different  fields  of  opera- 
tion.    Affirmed. 


cm  Ala.  171) 

BTATB  ex  rel.  PITTS,  Atty.  Gen.,  t. 

EXiLIOrr. 

(Supreme  Coart  of  Alabama.    Feb.  5,  180S.) 

Qoo  Warranto— Pkocbbdihos. 

Oode  1886,  pt  8,  tit  2,  c.  14,  constitutes 

the  only  system  of  laws  relating  to  the  remedy  of 

quo  warranto,  or  information  in  the  nature  of 

quo  warranto;   and  a  quo  warranto  proceeding 

not   instituted  under   such  statute,  and   which 

does  not  meet  its  requirements  as  to  parties  and 

procedure,  will  not  he. 

Appeal  from  city  court  of  Gadsden;  J.  A. 
Bilbro,  Judge. 

Quo  warranto  proceeding  by  the  state  of  Ala- 
bama, on  the  relation  of  William  0.  Fltts,  at- 
torney general,  against  James  M.  Elliott,  Jr., 
for  the  purpose  of  ousting  said  Blliott  from 
the  office  of  mayor  of  the  city  of  Gadsden. 
The  information  is  based  on  the  allegation 
that,  at  the  time  of  his  election  to  the  office  of 
mayor  of  the  city  of  Gadsden,  the  said  James 
M.  Blliott,  Jr.,  did  not  reside  In  the  city  of 
Gadsden,  and  did  not  so  reside  at  the  time  of 
the  filing  of  the  information.  The  respondent 
demurred  to  the  petition,  assigning  several 
grounds  of  demurrer,  which  presented  two 
propositions:  Fhrst,  that  the  statute  is  an  abo- 
lition of  the  writ  of  quo  warranto,  under  the 
provisions  of  chapter  14,  tit  2,  pt  8,  Oode  1886; 
and,  second,  that  the  petition  shows  on  its  face 
that  the  contest  of  election  of  said  mayor  should 
have  been  maintained  on  the  grounds  set  forth 
In  said  petition,  and  that  said  method  was  ex- 
dusive  of  the  relator's  right  to  contest  by  quo 
^varranto.  The  demurrer  was  sustained,  and 
the  petitioner  declined  to  plead  further.  From 
a  Judgment  dismissing  the  petition,  petitioner 
appeals.    Affirmed. 

I>enson  &  Tanner,  for  appellant.  Dortch  & 
Martin  and  Burnett  &  GullI,  for  appellee. 

HEAD,  J.  We  have  no  doubt  that  chapter 
14,  Ut.  2,  pt  8,  Oode  1886,  constitutes  the  only 
system  of  laws  now  obtaining  in  this  state 
touching  the  remedy  of  quo  warranto,  or  in- 
formation in  the  nature  of  quo  warranto.    That 


system  was  manifestly  intended  to  be,  and  is, 
a  complete  one,  covering  the  whole  subject, 
taking  the  place  of  the  common-law  remedy. 
We  perceive  nothing  in  our  constitution  limit- 
ing the  power  of  the  lawmaking  department  of 
the  government  to  make  this  substltation  of 
systems.  Indeed,  the  statutory  system  pre- 
serves, substantially,  the  principles  of  the  com- 
mon-law remedy,  only  regulating,  as  was  with- 
in perfect  legislative  competency,  by  whom,  in 
whose  names  and  behalf,  and  by  what  pro- 
cedure, publie  and  private  rights,  which  the 
common-law  information  was  adequate  to  re- 
dress, should  be  set  on  foot  and  adjudicated. 
The  statutory  system  gives  ample  protection  to 
the  public  and  to  private  claimants  of  public 
offices,  and  its  requirements  must  be  observed 
when  the  redress  which  quo  warranto  gives  is 
desired  to  be  invoked.  It  is  not  claimed  by 
the  relator,  nor  is  this  proceeding  instituted 
under  the  statute.  It  does  not  meet  the  stat- 
ute requirements  as  to  parties  and  procedure. 
The  ruling  of  the  circuit  court  was  correct,  and 
its  Judgment  is  afi3irme^. 


(117  Ala.  183) 
HART  V.  STATE. 
(Supreme  Oourt  of  Alabama.    Feb.  5,  1898.) 

SbOUCTION— INDICTMBNT— WhBV  QuASHBD. 

Ao  indictment  for  seduction  will  be  quash- 
ed where  it  is  found  on  the  uncorroborated  tes- 
timony of  the  prosecutrix,  under  Or.  Code  1886, 
§  4015,  that  no  indictment  or  conviction  for  se- 
duction shall  be  had  under  this  section  on  the  un- 
corroborated testimony  of  the  wox^an  on  whom 
the*  seduction  is  charged. 

Appeal  from  circuit  court,  Oovington  coun- 
ty; J.  W.  Foster,  Judge. 

John  Hart  was  convicted  of  seduction,  and 
appeals.  Reversed,  rendered,  and  remand- 
ed. 

Q?here  were  two  indictments  preferred 
against  the  defendant  in  this  case.  The  first 
was  preferred  at  the  spring  term,  18d5,  of 
the  circuit  court  of  Oovington  county,  and 
was  destroyed  by  fire.  At  the  fall  term, 
1806,  another  indictment  was  preferred,  and 
it  was  upon  this  indictment  that  the  trial 
was  had.  Before  interposing  his  plea,  the 
defendant  moved  the  court  to  quash  the  in- 
dictment, upon  the  following  grounds:  '*(!) 
Because  the  indictment  was  found  upon  the 
uncorroborated  testimony  of  the  woman  al- 
leged to  have  been  seduced.  (2)  Because 
Augusta  Pagett,  the  woman  alleged  to  have 
been  seduced,  was  examined  before  the 
grand  Jury  preferring  the  indictment,  and 
said  indictment  was  found  upon  her  uncor- 
roborated testimony.  (3)  Because  Augusta 
Pagett,  the  woman  alleged  to  have  been  se- 
duced, was  the  only  witness  examined  before 
the  grand  jury  preferring  this  indictment. 
(4)  Because  there  was  no  legal  evidence  be- 
fore the  grand  Jury  preferring  this  indict- 
ment, corroborative  of  the  evidence  of  the 
woman  alleged  to  have  been  seduced."  The 
defendant  introduced  evidence  in  support  of 
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his  motion  which  showed  that  the  grounds 
of  the  motion  were  well  taken.  The  state 
introduced  eyidence  tending  to  show  that  at 
the  time  the  first  indictment  was  preferred 
(at  the  spring  term,  1895)  there  was  other 
evidence  than  the  testimony  of  Augusta 
Pagett  before  the  grand  jury,  which  corrob- 
orated her  testimony.  The  motion  to  quash 
the  indictment  was  overruled,  and  the  de- 
fendant duly  excepted. 

Hickman  &  Riley,  for  appellant  Wm.  C. 
Pitts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  char- 
ged by  Indictment  with  the  offense  of  seduc- 
tion. Before  pleading  to  the  indictment,  he 
moved  to  quash  it,  upon  yarious  grounds, 
which  appear  in  the  statement  of  the  case. 
Section  4015  of  the  Criminal  Code  of  1886 
reads  as  follows:  "Any  man,  who,  by  meand 
of  temptation,  deception,  arts,  flattery,  or  a 
promise  of  marriage,  seduces  any  unmarried 
woman  in  this  state,  must,  on  conviction,  be 
imprisoned  in  the  penitentiary  for  not  less 
than  one,  nor  more  than  ten  years;  but  no 
indictment  or  conviction  shall  be  had  under 
this  section  on  the  uncorroborated  testimony 
of  the  woman  upon  whom  the  seduction  is 
charged;  and  no  conviction  shall  be  had,  if 
on  the  trial  it  is  proved  that  such  woman 
was,  at  the  time  of  alleged  offense,  un- 
chaste." In  support  of  the  motion  the  de- 
fendant introduced  several  of  the  members 
of  the  grand  jury,  whose  testimony  was 
without  conflict,  and,  in  our  opinion,  fully 
sustained  the  motion.  The  evidence  as  to 
what  testimony  was  introduced  before  a  pre- 
vious grand  jury  was  irrelevant,  and  prop- 
erly disregarded  by  the  court  Rejecting 
this  evidence,  and  considering  only  that  ex- 
amined by  the  grand  Jury  which  preferred 
the  indictment  it  is  manifest  the  indictment 
was  found  in  violation  of  the  statute.  Spar- 
renberger  v.  State,  53  Ala.  481;  Wilson  y. 
State,  73  Ala.  527;  Cunningham  y.  State,  Id. 
51.  There  are  other  questions  in  the  case, 
but  they  may  not  arise  on  another  trial.  A 
judgment  will  be  here  rendered  quashing  the 
indictment.  The  defendant  will  be  held  in 
custody  until  discharged  on  bail,  to  await 
the  action  of  the  next  sitting  of  the  grand 
jury.     Reversed,  rendered,  and  remanded. 


(U7  Ala.   436) 

JEFFERSON  v.  BEALL  et  al. 
(Supreme  Court  of  Alabama.    Feb.  1,  1898.) 

FORBIGN    JUDGMBNT  AGAINST  EXBCUTOB  ^  VALID- 
ITY. 

Letters  testamentary  have  no  extraterrito- 
rial operation,  and  a  judgment  rendered  in  a 
foreign  state  against  an  executor  appointed  in 
Alabama  is  void. 

Appeal  from  circuit  court,  Russell  county; 
J.  M.  Carmichael,  Judge. 

Action  by  Rollin  Jefferson  against  L.  0. 
BeaU,  as  executrix,  and  C.  M.  Beall,  executor, 
of  the  estate  of  Barden  Hurts,  deceased,  on  a 


judgment  rendered  against  them  by  the  su- 
perior court  of  Stewart  county,  state  of  Geor- 
gia. From  a  judgment  entered  on  a  verdict 
directed  by  the  court  in  favor  of  defendants, 
plaintiff  appeals.     Affirmed. 

Smith  &  Henry,  for  appellant  Boykin  ft 
Benton,  for  appellees. 

BRICKELL,  C.  J.  The  suit  Is  upon  a  judg- 
ment rendered  in  the  state  of  Georgia  against 
the  executrix  of  a  will  of  original  probate  in 
this  state,  to  whom  original  letters  testamen- 
tary were  issued  by  the  proper  jurisdiction, 
and  her  husband,  who,  by  virtue  of  the  inter- 
marriage, became  co-executor.  The  force  and 
effect  of  this  judgment  in  this  state  is  the 
question  presented  by  the  rulings  of  the  court 
below  on  the  demurrer  to  the  plea  of  the  de- 
fendants, and  by  the  general  affirmative 
instruction  given  the  jury.  It  seems  to  be  set- 
tled by  the  weight,  if  not  by  an  unbroken  con- 
currence, of  judicial  authority,  that  a  judg- 
ment rendered  in  a  foreign  jurisdiction  against 
a  domiciliary  personal  representative  is  void, 
whether  objection  is  or  is  not  made  to  the  ex- 
ercise of  jurisdiction  by  the  foreign  court,  and 
whether  the  judgment  is  against  the  same  or 
a  different  representative.  The  accepted  theo- 
ry of  administration  is  that  the  right  and  lia- 
bility is  purely  representative,  and  exists  only 
by  force  of  the  official  character,  and  so  can- 
not pass  beyond  the  jurisdiction  which  grants 
it,  and  reserves  to  itself  full  and  exclusive  au- 
thority over  all  the  assets  of  the  estate  within 
its  limits.  Braithwalte  v.  Harvey  (Mont)  27 
La wy.  Rep.  Ann.  101,  and  notes  (s.c36  Pac. 
38):  Reynolds  v.  Stockton,  140  U.  S.  254,  11 
Sup.  Ct  773;  Hopper  v.  Hopper,  125  N.  Y. 
400,  26  N.  E.  457,  12  Lawy.  Rep.  Ann.  237: 
Johnson  v.  Wallis,  112  N.  T.  230,  19  N.  E.  653, 
2  Lawy.  Rep.  Ann.  828;  Robinson  v.  Robin- 
son, 11  Ala.  947;  Harrison  v.  Mahomer,  14 
Ala.  834;  Hatchett  v.  Bemey,  65  Ala.  39. 

The  record  affirmatively  shows  in  this  case 
that  appellant  sued  and  obtained  the  judgment 
against  the  defendants,  describing  them  as  ex- 
ecutors, and  that  the  present  suit  is  upon  such 
judgment  against  them,  in  the  same  capacity, 
in  this  state.  The  only  complication  or  diffi- 
culty in  the  case  arises  from  the  fact  that  both 
suits  are  against  the  same  persons  who  would 
in  ordinary  cases  be  concluded  by  an  adverse 
judgment  But  in  this  class  of  cases  the  de- 
fendant is  not  personally  a  party,  otherwise 
than  as  a  commissioned  representative  of  the 
court  making  the  appointment  and  for  the  lim- 
its of  its  jurisdiction;  so  that  beyond  that  juris- 
diction he  can  exercise  no  authority  or  do  or 
omit  any  act  which  will  affect  the  due  admin- 
istration of  the  trust  by  the  local  authorities. 
The  objection  thus  goes  to  the  power  or  juris- 
diction of  the  court  over  the  subject-matter  of 
the  administration  of  assets  in  a  foreign  state, 
in  the  control  of  foreign  administrators,  and 
to  the  capacity  of  the  defendant  to  do  any  act 
to  the  prejudice  of  the  domestic  administra- 
Uon.    Consent  cannofj.|fTe^^us^^<5^^ 
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or  extend  the  limited  authority  of  the  admin- 
istration to  extraterritorial  acts  resulting  In 
Judgments  against  the  assets  of  the  estate. 
The  don^stlc  representative  has  no  authority 
to  prosecute  or  defend  suits  In  foreign  jurls- 
dictlons»  except  by  the  permission  and  author- 
ity of  the  particular  state,  and  only  as  to  as- 
sets there  located.  In  Hatchett  ▼.  Bemey, 
supra,  we  announced  the  general  rule  as  fol- 
lows: "It  is  the  settled  doctrine  of  this  court, 
and  of  the  common  law,  that  letters  testamen- 
tary or  of  administration  have  no  extraterri- 
torial operation,  and  title  derived  from  them 
extends,  as  matter  of  right,  only  to  the  per- 
sonal assets  which  are  found  within  the  Juris- 
diction of  the  government  from  which  they  are 
derived."  And  it  follows  from  this  an  admin- 
istrator or  executor  Is  not  suable  In,  a  foreign 
Jurisdiction,  as  he  has  no  commission  beyond 
the  state  line.  There  was  therefore  no  Juris- 
diction In  the  court  of  Georgia  to  entertain  the 
suit  resulting  in  the  Judgment  against  the  ap- 
pellees as  executor  and  executrix,  by  and  un- 
der the  laws  of  Alabama;  and  the  Judgment 
rendered  In  such  a  suit  Is  entirely  void,  and 
thus  cannot  support  an  action  In  this  state 
against  the  same  or  other  administrators.  We 
refer  to  the  extended  note  to  the  case  of  Bralth- 
walte  V.  Harvey  (Mont)  27  Lawy.  Rep.  Ann. 
101  (s.  c.  36  Pac.  38),  for  a  full  coUection  of 
authorities  supporting  the  views  expressed. 
There  Is  no  error  in  the  record,  and  the  Judg- 
ment of  the  lower  court  Is  affirmed. 


(117  Ala.  4sn 

McDUFFlflB  V.  (X)LLINS  et  al. 
(Supreme  Ck>urt  of  Alabama.    Feb.  1,  1898.) 

Taxation  —  Sale  of  Mortgaoed  Pbrsonaltt— 
Surplus  —  Rights  of  Parties  —  Patmbnt  to 
Mortgagor  —  Liability   of   Tax  Collbotor— 
MoNBT  Had  akd  Received— Witnesses— Pro- 
duction OF  Books— A.PPBAL— Harmless  Error. 
1.  A  mule  mortgaged  to  secure  a  debt  great- 
er than  the. value  of  the  mule  was  sold  by  the 
tax  collector  for  a  sum  which,  after  satisfying 
the  lien  for  taxes  and  costs,  left  a  surplus.    The 
mortgage  stipulated  that  the  mortgagees  might 
take  possession  whenever  they  deemed  it  nec- 
essary. .  Edd,  that  the  mortgagees  were  entitled 
to  such  surplus  on  demand,  though  the  mort- 

rige  debt  was  not  due;   and  this  though  Gode, 
541,  provides  that  "any  balance  remaining  shall 
be  paid  to  the  owner  of  the  property." 

2f.  Where  both  the  mortgagor  and  the  mort- 
gagees claimed  such  surplus,  and  the  collector 
paid  it  to  the  mortgagor,  instead  of  interplead- 
mg  the  claimants,  he  was  liable  to  the  mort- 
gagees for  the  amount  so  paid. 

3.  Where  a  tax  collector  sold  a  mortgaged 
mule  for  the  mortgagor's  taxes,  and  paid  the 
surplus  to  the  mortgagor  after  demand  there- 
for by  the  mortgagees,  an  action,  for  money  had 
and  received,  by  tne  mortgagees  against  the  col- 
lector, was  the  proper  remedy. 

4.  In  an  action  by  the  mortgagees  against  the 
collector  to  recover  such  sum,  defendant  was  not 
prejudiced  by  incompetent  evidence  that  there 
was  a  balance  of  $100  due  on  the  mortgage,  in 
the  absence  of  any  other  evidence  that  any  part 
of  the  debt  had  been  paid. 

5.  It  was  not  error  to  deny  an  oral  motion  for 
time  to  move  to  require  a  party  to  produce  his 
account  books,  where  it  did  not  appear  by  the 
motion  that' any  fact  existed  whidi  the  statute 


provides  as  a  basis  of  an  order  requiring  the 
production  of  such  books. 

Appeal  from  circuit  court,  Geneva  county; 
J.  W.  Foster,  Judge. 

Action  by  Collins  Bros.  &  Co.  against  B.  P. 
McDuflfee  for  money  had  and  received.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

John  Collins,  one  of  the  memliers  of  the 
plaintiffs'  firm,  testified  as  a  witness  that  the 
note  which  was  secured  by  the  mortgage  given 
by  James  Cannon  to  his  firm  had  not  been 
paid,  and  that  there  was  still  a  balance  of 
over  $100  due  on  said  note.  The  defendant 
then  asked  the  witness  how  he  knew  there 
was  a  balance  due,  or  how  he  knew  there  was 
anything  due,  on  said  mortgage;  to  which  he 
replied  that  he  knew  by  the  entries  on  the 
books,  and  that  he  knew  this  just  like  any- 
thing else  that  he  did  know.  He  was  then 
asked  if  he  kept  the  books  himself;  to  which 
he  replied  that  he  did  not  keep  the  books  him- 
self, although  he  might  have  made  some  of  the 
entries  on  the  Ixx^  but  that  he  knew  Gan- 
non owed  more  than  $100  on  the  note  and 
mortgage.  He  was  then  asked  the  question 
if  he  testified  from  his  own.  Independent  knowl- 
edge, or  from  what  he  saw  on  the  books  as  to 
the  hidebtedness  of  Cannon  to  plaintlfls,  to 
which  he  said  that  he  testified  from  what  he 
saw  on  his  books.  The  witness  also  stated 
that  he  knew  that  Cannon  owed  more  than 
$100  on  the  note  and  mortgage.  The  defend- 
ant then  moved  the  court  to  exclude  the  testis 
mony  of  the  witness  to  the  effect  that  there 
was  a  balance  of  $100  due  on  said  mortgage, 
on  the  grounds  that  it  Is  shown  from  the  tes- 
timony of  said  witness  that  he  is  testltylng 
or  bases  his  knowledge  of  said  Indebtedness 
upon  the  entrle*  made  on  the  books,  and  it  Is 
shown  that  he  did  not  make  the  entries,  and 
that  he  has  no  personal  knowledge  of  the  in- 
debtedness. The  court  overruled  said  motion, 
and  defendant  excepted.  The  defendant  then 
moved  the  court  to  require  the  witness  to  pro- 
duce his  books  In  the  court,  showing  the  ac- 
count between  himself  and  the  said  Cannon 
relative  to  said  mortgage  Indebtedness.  The 
court  overruled  said  motion,  and  defendant  ex- 
cepted. The  defendant  then  moved  the  court 
to  suspend  proceedings  until  the  defendant 
could  spread  a  motion  upon  the  motion  docket 
requiring  the  production  of  said  books  in  the 
court  The  court  refused  to  suspend  the  trial 
so  as  to  allow  said  motion  to  be  made  upon  the 
docket;  to  which  the'  defendant  excepted. 
Upon  the  introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  plahitiffs,  gave  to 
the  jury  the  general  affirmative  charge  in  their 
behalf,  and  to  the  giving  of  this  charge  the 
defendant  duly  excepted. 

W.  O.  Mulkey,  for  appellant  P.  N.  Hick- 
man, for  appellees. 

HEAD,  J.  Both  counts  of  the  complaint  are 
for  money  had  and  received.  The  first  spe- 
cially defines  the  money  claimed;   the  second, 

generally.     Otherwise,  they  are  of  the  same 
Digitized  by  VaOOV  IV^ 
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legal  effect    The  demurrer  was  properly  oyer- 
niled. 

One  Cannon,  owning  a  mule  and  other  per- 
sonal property,  mortgaged  the  same  to  the 
plaintiffs  to  secure  a  debt  greater  in  amount 
than  the  value  of  the  mule.  The  state  hay- 
ing a  lien  on  the  mule  for  Gannon's  taxes,  the 
tax  collector  lawfully  seized  and  sold  it  for  a 
sum  which,  after  paying  the  taxes  and  costs, 
left  a  surplus  in  his  hands  of  sixty-odd  dol- 
lars. Both  Gannon,  as  the  general  owner,  and 
the  plaintiffs,  as  mortgagees,  claimed  this  sur- 
plus. The  collector  paid  it  to  Cannon,  and 
plaintiffs  brought  this  suit  against  him  to  re- 
cover it.  The  mortgage  debt  did  not  mature 
until  some  months  after  the  institution  of  the 
suit,  but  the  mortgage  expressly  stipulated  that 
the  mortgagees  should  hare  the  right  to  take 
the  property  into  ttieir  possession  whenever 
they  might  think  it  necessary  to  do  so,  either 
before  or  after  the  maturity  of  the  debt  We 
^hink  it  dear  that  the  plaintiffs  were  entitled 
to  the  money.  They  were  the  legal  owners 
of  the  mule,  with  the  right  to  its  immediate 
possession,  subject  to  the  superior  right  of  the 
tax  collector  to  seize  and  sell  for  taxes.  As 
igainst  any  one  other  than  that  officer,  they 
eould  have  maintained  trespass  or  trover  for 
any  wrongful  taking  or  conversion  of  the  mule. 
BOswell  V.  Carlisle,  70  Ala.  244,  and  authori- 
ties dted.  The  surplus  proceeds  in  the  hands 
of  the  tax  collector  represented  the  property. 
The  right  of  the  mortgagees  to  the  property, 
as  against  Cannon,  at  the  time  of  the  seizure 
and  sale,  attached  to  the  surplus;  and  they 
were  entitled,  on  demand,  to  receive  It,  as 
they  would  have  been  entitled  to  demand  and 
receive  the  property  itself,  had  there  been  no 
conversion  of  it  into  money  through  the  pro- 
cesses of  a  paramount  lien.  We  do  not  think 
section  541  of  the  Code,  to  which  we  are  re- 
ferred, is  of  controlling  Influence  upon  the 
question  here  presented.  The  provision  there- 
in that  "any  balance  remaining  shall  be  paid 
to  the  owner  of  the  property'*  is  merely  de- 
daratory  of  the  law  as  it  ahready  existed.  The 
gist  of  that  section  is  the  succeeding  authority 
given  to  the  collector  to  deposit  the  balance 
with  the  county  treasurer,  or  probate  Judge,  if 
there  be  no  treasurer,  if  the  owner  is  not  pres- 
ent at  the  sale,  or,  being  present,  refuses  to 
receive  it.  The  purpose  was  to  relieve  the  col- 
lector of  the  duty  of  seeking  the  owner  and 
paying  him  the  balance,  or  of  retaining  it  in 
his  hands  if  the  owner  should  refuse  to  re- 
cdve.  it  It  does  not  undertake  to  define  what 
relation  to  the  property  a  person  must  bear,  in 
order  to  be  its  "owner,"  within  the  terms  of 
the  section.  That  is  left  to  be  controlled  by  tbe 
general  principles  of  law  applicable  to  the  case. 
If  no  superior  claimant  had  made  known  his 
2laim,  and  demanded  the  money,  the  collector 
would  have  been  authorized  to  pay  the  sur- 
plus to  the  taxpayer  from  whom  he  obtained 
possession  of  the  property;  but,  a  claimant  ap- 
pearing and  asserting  his  right,  the  collector, 
like  any  other  holder  of  funds  to  which  there 
%re  known  rival  claimants,  necessarily,  if  he 


paid  to  either,  took  upon  himself  the  i^erU  of 
seeing  that  the  payment  was  made  to  the 
party  lawfully  entitled.  This  is  the  well- 
known  general  rule  of  law,  as  applicable  to 
ordinary  citizens,  and  It  applies  alike  to  per- 
sons receiving  money  in  thdr  official  diarac- 
ters.  24  Am.  &  Eng.  Bnc.  Law,.  962-964. 
Suppose  the  plahitiffs,  instead  of  holding  a 
mortgage  on  the  mule,  had  hdd  an  absolute 
biU  of  sale  from  Cannon,  transferring  to  them 
unconditionally  the  entire  property  and  right 
of  possession,  and  had,  upon  notification  of  this 
title  to  the  collector,' claimed  of  him  the  sur- 
plus; it  is  apparent,  at  a  glance,  that  he  could 
not  have  protected  himsdf  by  paying  to  Can- 
non. The  mortgage  title  was  of  the  same 
effect,  so  far  as  the  right  to  the  surplus  in 
this  case  was  concerned.  Statutory  and  equit- 
able hiterpleaders,  where  there  are  such  dis- 
putes between  rival  claimants  of  money  or 
property  hi  the  hands  of  an  indifferent  holder, 
as,  xrndet  the  statute  or  general  rules  of  equity, 
those  remedies  are  available,  may  be  resorted 
to  by  the  hidifferent  holder  for  his  protection; 
and  it  can  never  be  allowed  that  any  person, 
whether  he  be  officer  or  private  citizen,  may 
choose  whom  he  will  pay  and  secure  protection, 
without  regard  to  whether  or  not  the  choice 
falls  upon  the  party  lawfully  entitled.  It  Is 
a  mistake  to  suppose,  as  counsel  have  done, 
that  this  rule  would  require  the  officer  to 
search  the  records  for  Junior  liens  in  order  to 
ascertain  if  there  be  some  one  other  than  the 
general  owner  who  is  entitled  to  the  surplus 
money.  A  person  enforcing  a  lien  upon  prop- 
erty is  not  required  to  look  out  for  and  pro- 
tect Junior  liens  of  which  he  is  not  notified. 
Constructive  notice,  which  by  law  the  public 
records  concerning  titles  afford,  does  not  apply, 
to  such  a  person.  He  need  concern  himself 
only  with  liens  and  titles  prior  and  paramount 
to  that  he  enforces,  notice  of  whidi  the  rec- 
ords or  other  circumstances  constructively  give, 
or  of  which  he  is  actually  notified.  Wade,  No- 
tice, (  203;  1  Brick.  Dig.  p.  645,  S  232. 

We  thhik  the  undisputed  evidence  shows, 
without  room  for  a  contrary  Inference,  that 
there  was,  after  the  sale,  dispute  between 
plaintiffs  and  Cannon,  each  asserting  a  right 
to  the  proceeds  after  payment  of  the  taxes,  and 
that  defendant  decided  the  dispute  in  Cannon's 
favor,  and  paid  the  money  to  him.  He  states 
himself  that  he  paid  it  to  Cannon  because  of 
the  doubtful  construction  of  the  statute,  know- 
fng  that  plaintiffs  held  a  mortgage  on  the  mule, 
and  were  claiming  the  right  to  credit  the  bal- 
ance of  the  proceeds  on  the  mortgage  debt. 
When  plaintiffs  bid  off  the  mule  at  $70,  defend- 
ant declined  to  yidd  to  thdr  demand  to  be 
permitted  to  satisfy  the  bid  by  paying  the 
taxes  and  costs,  and  crediting  the  balance  on 
the  mortgage  debt  for  the  asserted  reason  that 
he  must  have  the  balance  to  pay  to  Cannon. 
He  then  accepted  the  next  highest  bid,  of  $G5, 
received  the  money,  and  paid  the  surplus  to 
Cannon.  If  there  was  error  in  the  principles 
of  law  ruled  by  the  court  touching  the  objec- 
tions  to  the  testlmoigrg^f ^^oJayOi^g^^. 
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erence  to  the  amount  owing  upon  the  mortgage 
debt,  it  WBB  without  injiuy  to  the  defendant, 
for  the  reason  that  there  was  no  other  eyldence 
in  the  case  tending  to  show  that  any  part  of 
the  note  secured  by  the  m(»tgage  had  been 
paid;  so  that,  if  the  testimony  objected  to  liad 
been  excluded,  the  Jury  would  haye  been  com- 
pelled to  treat  the  entire  debt  as  unpaid.  The 
creation  of  the  mortgage  debt  and  security  be- 
ing established,  the  burden  was  upon  the  de- 
fendant, who  atands  upon  the  rights  of  Can- 
non, to  proTe  they  had  been  subsequently  sat- 
isfied, if  such  was  claimed  to  have  been  the 
case. 

The  action  for  money  had  and  received  is  an 
appropriate  remedy,  under  the  facts  of  this 
case.  It  was  the  defendant's  duty  to  pay  the 
surplus  to  the  party  lawfully  entitled  to  receive 
It,  and  the  law  implied  a  promise  on  his  part 
to  do  sa  It  is  unlike  the  case  of  Osbom  v. 
Bell,  5  Denio,  370, 40  Am.  Dec.  275,  relied  upon 
hy  appellant's  counsel.  There  the  tax  col- 
lector tortiously  sold  property  of  tl^e  phdntiff's 
intestate.  The  plaintiff  waived  the  tort,  and 
sued  in  assumpsit,  as  for  goods  sold  and  for 
money  had  and  received;  but  there  was  no 
proof  that  the  officer  liad  received  the  proceeds, 
hence  none  whether  or  not  he  had,  in  his 
official  capacity,  paid  them  over  to  the  state 
without  any  claim  or  demand  therefor  having 
been  made  upon  him  by  the  owner  of  the 
property.  The  court  suggested  the  question 
whether,  if  these  facts  had  appeared,  there 
could  have  been  a  recovery  against  the  offi- 
cer for  money  had  and  received,  but  held  that, 
if  there  could  have  been,  yet  no  recovery  could 
be  had  upon  proof  merely  of  a  trespass.  The 
court,  after  referring  to  these  deficiencies  of 
proof,  «aid:  ''But  in  all  these  respects  the  bill 
of  exceptions  is  deficient.  It  does  not  show 
that  the  defendant  received  or  paid  over  any 
money,  or  that  he  ever  heard  of  the  claim  of 
the  intestate,  until  this  action  was  brought. 
The  case,  then,  so  far  as  respects  a  right  to 
recover  for  money  had  and  received,  is  but  par- 
tially presented;  and  that  question,  not  being 
formally  made  on  the  trial,  will  be  dismissed 
without  the  expression  of  any  opinion  on  it 
The  Judge  charged  'that  the  action  for  goods 
sold  was  well  brought,  ♦  *  •'  to  which 
an  exception  was  taken  by  the  defendant,  and 
this  presents  the  point  to  be  considered."  That 
court,  so  far  as  any  principle  declared  in  the 
opinion  is  to  the  contrary,  would  have  held  the 
defendant  liable,  in  this  form  of  action,  for  a 
surplus  received  upon  a  lawful  sale,  under  the 
circumstances  of  this  case.  By  every  sort  of 
legal  intendment,  the  surplus  was  received  by 
the  defendant  under  expectation  and  promise  to 
pay  it  to  its  lawful  owner.  What  else  did  or 
could  he  expect  to  do  with  it?  He  did  not  in- 
tend to  pay  It  to  the  state.  Did  he  expect  to 
appropriate  it  to  his  own  vise,  or  pay  it  to  some 
one  not  entitled  to  it? 

Plaintiffs  had  the  right,  but  were  not  com- 
pelled, to  remove  the  tax  lien  before  sale.    It 
was  optional  with  them. 
.  Touching  the  motion  of  defendant  to  require 


plaintiffs  to  produce  their  books,  no  such  ques- 
tion is  raised  by  this  record  as  the  act  of  De- 
cember 13,  IdM  (Acts  1B9^95,  p.  60),  author- 
ises. If,  under  the  circumstances  of  this  case, 
it  might  be  assigned  for  error,  in  this  court, 
that  the  trial  court  refused  to  give  the  party  op- 
portunity to  make  a  motion  imder  the  act,  it 
did  not  appear  from  the  oral  motion  which  was 
made  that  any  facts  existed  which  the  statute 
provides  as  bases  of  the  order  requiring  the  pro- 
duction of  books  or  writings. 

The  mortgage  was  executed  to  Collins  Bros. 
&  Co.,  a  partnership,  in  its  firm  name.  The 
suit  was  brought  in  the  names  of  the  mem- 
bers of  the  partnership,  as  partners  doing  busi- 
ness under  the  firm  name  of  Collins  Bros.  & 
Co.  This  was  proper.  There  was  no  variance. 
Affirmed* 


(U7 
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JACKSON  v.  STATE. 


(Supreme  Court  of  Alabama.    Feb.  2, 1808.) 
GAinNO—PuBLio  Placb^Evidbnce. 

1.  It  is  not  reversible  error  to  charge  the  Jurv 
that,  if  defendant  attempted  to  prove  an  alibi, 
it  was  a  circumstance  to  be  weighed  against  him. 

2.  In  a  prosecution  for  betting  at  a  game  of 
cards  in  a  public  place,  a  charge  to  the  jury, 
which  withdraws  from  them  the  question  wheth- 
er or  not  the  house  was  a  public  place,  is  errone- 
ous. 

3.  A  conviction  of  betting  at  cards  in  a  pub- 
lic place  cannot  be  sustained,  where  the  evi- 
dence fails  to  show  that  defendant  bet  any- 
thing on  the  game. 

Appeal  from  criminal  court,  Pike  county; 
B.  B.  Wilkerson,  Judge. 

Phil  Jackson  waa  convicted  of  betting  at  a 
card  game,  and  appeals.    Reversed. 

The  appellant,  Phil  Jackson,  was  prose- 
cuted for  betting  at  a  game  played  with 
cards  at  a  public  house,  or  some  other  pub- 
lic place,  or  at  an  outhouse  where  people 
resort,  and  was  convicted.  The  prosecution 
was  commenced  by  an  affidavit  made  before 
the  Judge  of  the  Pike  county  criminal  court 

On  the  trial  of  the  cause,  as  is  stated  in 
the  bill  of  exceptions,  "the  state  proved  by 
three  or  four  witnesses  that  defendant  en- 
gaged in  and  played  in  a  game  of  cards  call- 
ed skin,  on  which  money  was  bet,  and  that 
he  played  the  game  at  Kate  Battle's  house 
in  Troy,  Pike  county,  Alabama,  on  the  28th 
day  of  February,  1887,  and  that  there  had 
been  playing  there  before  and  that  men  were 
seen  frequenting  the  said  Kate  Battle's 
house."  The  bill  Of  exceptions  then  recites: 
"Here  the  state  closed,  and  the  defendant 
offered  three  or  four  witnesses,  who  testified 
that  the  defendant,  on  the  28th  day  of  Feb., 
18»7,  took  the  10:30  a.  m.  train  for  Oeark 
and  that  they  went  on  the  train  with  him  to 
Ozark,  Ala.,  which  is  about  40  miles  away; 
that  he  got  off  the  train  at  Ozark,  and  the 
next  train  to  Troy  was  7  p.  m.  the  same 
day."  This  was  all  the  evidence  shown  by 
the  bill  of  exceptions,  and  the  court,  at  the 
request  of  the  state,  gave  to  the  Jury  the  fol- 
lowing written  charges,  to  the  giving  P/i^<A^ 
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of  which'  the  defendant  separately  excepted: 
»1)  "If  the  defendant  attempted  to  prove  an 
alibi  and  failed,  it  is  a  circumstance  that 
may  be  weighed  against  him."  (2)  "The 
court  further  (charged)  the  jury  that  there 
is  no  evidence  as  to  what  part  of  the  day  the 
playing  was  done,  and  if  the  jury  believe 
beyond  a  reasonable  doubt  that  the  defend- 
ant lost  at  a  game  played  with  cards  at 
Kate  Battle's  house  on  the  28th  of  Feb.,  1807, 
at  any  part  of  the  day,  and  that  it  was  in 
this  county  within  12  months  before  the  be- 
ginning of  this  prosecution,  then  the  defend- 
ant would  be  guilty." 

Paries  &  Son,  for  appell^t  Wm.  0.  Fltts, 
Atty.  Gen.,  for  the  State. 

HARALSON,  J.  1.  The  law  recognizes  no 
distinction  between  the  consequent  weight  of 
an  unsuccessful  attempt  to  establish  an  alibi 
as  a  defense,  and  an  unsuccessful  attempt  to 
prove  any  other  material  fact  in  defense;  and 
it  is  a  well-recognized  principle  that  an  at- 
tempt to  prove  any  material  fact  in  defei^e, 
followed  by  a  failure,  is  a  circumstance  to  be 
weighed  against  the  party  making  it  There 
was  no  reversible  error,  therefore,  in  giving 
the  first  charge  requested  by  the  state.  If  the 
defendant  apprehended  tne  charge  singled  out 
and  laid  stress  upon  a  single  phase  of  the  evi«- 
dence,  he  should  have  asked  an  explanatory 
charge.  Albrltton  v.  State,  94  Ala.  76,  10 
South.  426;  Kllgore  ▼.  State,  74  Ala.  1;  Pellum 
V.  State,  89  Ala.  28,  8  South.  83. 

2.  The  second  charge  requested  by  the 
state  was  erroneous.  It  withdrew  from  the 
jury  the  question. for  them  to  decide,  wheth- 
er or  not,  under  the  evidence,  the  house  at 
which  defendant  is  alleged  to  have  played 
and  bet  at  a  game  of  cards,  was  a  public 
place  or  not  Nickols  v.  State,  111  Ala.  58, 
60,  20  South.  564;  Johnson  v.  State,  75  Ala. 
7.  Moreover,  it  does  not  appear  from  the 
evidence,  that  either  the  defendant  or  any 
one  of  the  persons  who  played  in  the  game 
of  cards,  which  the  evidence  tends  to  show 
was  played  at  said  house  for  money,  bet 
anything  on  the  game.  From  aught  ap- 
pearing, parties  not  engaged  in  the  game 
may  have  done  the  betting. 

Reversed  and  remanded. 


(117   Ala.   220) 

ALEXANDER  v.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  3,  180a) 

Highways— Obstructiow—Indiotmbnt. 

An  indictment  charged  that  defendant  did 

obstruct  a  certain  public  road  known  as  the  '*C. 

&  F.  Road,"  in  said  county,  by  filling  up  the 

ditches  on  said  road  without  leave  of  court  of 

county  commissioners   first  had  and  obtained. 

Held  to  char^  an  offense. 

Appeal  from  circuit  court,  Henry  county; 
J.  W.  Foster,  Judge. 

Newton  Alexander  was  convicted  of  ob- 
structing a  public  road,  and  appeals.  Af- 
firmed. 


The  following  is  the  Indictment:  'The 
grand  Jury  of  said  county  charge  that  be- 
fore the  finding  of  this  indictment  Newton 
Alexander  did  obstruct  a  certain  public  road, 
known  as  the  'Columbia  &  Franklin  Road,' 
in  said  county,  by  filling  up  the  ditches  on 
said  road  without  leave  of  court  of  county 
commissioners  first  had  and  obtained, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  To  this  indictment  the  defend- 
ant demurred  upon  the  ground  that  it  was 
defective  and  insufilcient,  in  that  it  failed  to 
charge  an  offense  known  to  the  law.  This 
demurrer  was  overruled,  and  defendant  ex- 
cepted. 

W.  L.  Lee  and  P.  G.  Thompson,  for  appel- 
lant   Wm.   C.   Fitts,   Atty.   Gen.,   for   the 

State. 

GOLDMAN,  J.  The  defendant  was  Indict- 
ed for  obstructing  a  public  road,  in  viola- 
tion of  section  41^  of  the  Criminal  Code  of 
1886.  On  the  23d  of  October,  1897.  the 
court  made  an  order  "allowing  the  defend- 
ant ten  days  within  which  to  prepare  and 
present  a  bill  of  exceptions."  The  record 
shows  that  the  bill  of  exceptions  was  ten- 
dered and  signed  on  the  4th  day  of  Novem- 
ber, 1807,  a  date  after  the  time  allowed. 
The  instrument  purporting  to  be  a  bill  of 
exceptions  is  no  part  of  the  record,  and  can- 
not be  considered  for  any  purpose.  This 
conclusion  leav-es  no  queEftion  open  for  con- 
sideration other  than  the  demurrer  to  the 
indictment.  The  ground  of  demurrer  is  that 
the  Indictmenit  fails  to  charge  an  offense 
known  to  the  law.  There  was  no  error  in 
overruling  the  demurrer.  The  indictment 
sufficiently  charges  an  offense.    Affirmed. 


(115  Ala.  UT) 
JEFFERSON  COUNTY  SAV.  BANK  v. 

FRANCIS  et  al. 
(Supreme  Court  of  Alabama.     Jan.  5,  1898.) 

GOBPORATIONS—CONVBTANCB    OW   ASSBTS— RiOHTS 

OF  Stookholdbr—Eqditt—Plbad- 

IKO— SCPPICIBXOT. 

1.  Complainant  alleged  that  some  time  ago  he 
was  a  stockholder  in  a  corporation  which  was 
the  vendee  of  certain  land,  and  whose  directors 
permitted  the  vendor  to  convey  it  to  C,  anoth- 
er stockholder,  who  mortgaged  it  to  defendant, 
who  foreclosed  the  mortgage,  and  prayed  that  de- 
fendant account  to  complainant  for  his  inter- 
est as  a  stockholder.  He  did  not  allege  that  he 
was  a  stockholder  when  the  bill  was  filed,  or  that 
the  equity  of  the  corporation  in  the  land  was 
of  any  value,  or  that  C.  had  acquired  title 
through  fraud  or  without  consideration,  or  that 
defendant  knew  of  such  fraud,  or  that  complain- 
ant had  tried  to  induce  the  corporation  to  ootain 
redress,  Oa  that  the  corporation  was  inert  or 
dissolved.  Hdd,  that  a  motion  to  dismiss  for 
want  of  equity  should  be  sustained. 

2.  Complainant  alleged  that  he  was  a  stock* 
holder  of  a  corporation  which  conveyed  its  land 
to  another  stockholder,  who  mortgaged  it  to  de- 
fendant who  thereafter  recognized  complain- 
ant's claim  against  the  land  to  the  extent  of 
$900,  and  released  Its  mortgage  to  such  amount 
in  complainant's  favor,  and  that  the  mortgage 
was  foreclosed,  and  bid  in  by  defendant,  and 
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prayed  that  defendant  account  to  him  for  his  in- 
terest in  the  land.  It  did  not  appear  that  the 
land  sold  for  more  than  defendant's  debt.  Held, 
that  the  bill  was  insutficient  to  show  that  com- 
plainant was  entitled  to  any  relief. 

Appeal  from  chancery  court,  Jeflferson 
county. 

Bill  by  R.  W.  Francis  and  another  against 
the  Jefferson  County  Savings  Bank.  Decree 
for  complainants,  and  defendant  appeals. 
Reversed. 

John  P.  Tillman  and  John  E.  Miles,  for  ap- 
pellant Alex.  T.  London  and  John  Loudon, 
for  appellees. 

BRICKELL,  C.  J.  The  blU  of  complaint 
in  this  cause  was  filed  on  February  20,  1890, 
and  thereafter,  and  before  answer,  the  de- 
fendant filed  a  motion  to  dismiss  the  bill  for 
want  of  equity,  and  a  demurrer.  The  de- 
murrer was  overruled,  but  no  action  was 
taken  on  the  motion  to  dismiss.  Thereupon 
the  defendant  filed  its  answer,  and  after  the 
taking  of  testimony  the  cause  was  submit- 
ted for  decree  on  November  14,  1805,  and  on 
the  same  day  a  decree  was  rendered  declar- 
ing the  complainants  entitled  to  relief,  and 
ordering  a  reference  to  the  register.  Upon 
the  coming  in  of  the  register's  report,  there 
being  no  exceptions  thereto,  the  cause  was 
submitted  for  final  decree,  and  a  decree  was 
rendered  granting  the  relief  prayed  for. 
Subsequently  an  application  for  a  rehearing 
was  granted,  and  thereaTter  the  cause  was 
again  submitted  for  final  decree,  the  sub- 
mission including  defendant's  motion  to  dis- 
miss for  want  of  equity  and  demurrer,  and 
a  final  decree  was  rendered  overruling  the 
demurrer  and  granting  relief,  but  the  decree 
was  silent  as  to  the  motion  to  dismiss,  and 
no  action  is  shown  to  have  been  taken  on 
it.  Rule  76  of  chancery  practice  provides 
that  the  defendant  may,  at  any  stage  of  the 
cause,  move  to  dismiss  the  bill  for  want  of 
equity,  unless  a  similar  motion  has  been 
previously  made  and  determined,  and  that 
such  motion  may  be  made  and  heard  in 
connection  with  the  final  hearing.  The  ren- 
dition of  the  final  decree  Involved  the  over- 
ruling of  the  motion  to  dismiss,  and,  as  this 
is  assigned  as  error,  we  will  direct  our  at- 
tention to  the  question  whether,  under  the 
facts  stated  in  the  bill,  a  case  of  equitable 
cognizance  is  presented. 

The  averments  are  substantially  as  fol- 
lows: "Some  time  ago"  R.  W.  Francis  was 
the  owner  of  20  shares  of  the  capital  stock 
of  the  Excelsior  Foun^lry  &  Machine  Com- 
pany, "a  corporation  doing  business  at 
Avondale,  in  Jeflferson  county,  Alabama," 
the  balance  of  the  stock  being  held  by  other 
parties,  one  of  whom  was  J.  M.  Carter.  That 
said  company  had  purchased  a  lot  from  the 
Avondale  Land  Company,  the  legal  title  to  the 
same  being  retained  in  the  vendor;  that 
«^d  Carter  '^purchased,  or  by  some  means 
obtained,  the  majority  of  the  stock  of  said 
Excelsior  Foundry  &  Machine  Company. 
23  So.'-4 


The  exact  amount  of  his  holdings  Is  not 
known  to  complainants,  but  they  were  In- 
formed and  believe  that  said  Carter  held  all 
of  the  stock  of  said  Excelsior  Foundry  & 
Machine  Company  except  the  20  shares  held 
by  said  Francis.  The  said  Carter  induced 
the  directors  of  the  said  Excelsior  Foundry 
&  Machine  Company  to  order  said  Avondale 
Land  Company  to  make  a  deed  conveying 
said  land  to  said  Carter,  as  complainants 
are  Informed  and  believe;  but  the  means  by 
which  said  deed  was  obtained,  or  by  whose 
direction  it  was  made,  are  not  known  to 
complainants."  That  said  Francis  did  not 
authorize  the  making  of  said  deed,  nor  did 
he  have  notice  of  any  stockholders'  or  other 
meeting  called  for  the  purpose  of  authoriz- 
ing the  making  of  the  same.  That  the  Avon- 
dale  Land  Company  made  and  delivered  to 
Carter  a  deed  conveying  to  him  said  land, 
and  neither  of  said  complainants  knew  of 
the  making  of  the  sama  That,  after  obtain- 
ing said  deed,  on  July  15,  1887,  Carter  exe- 
cuted and  delivered  to  the  defendant  a  mort- 
gage conveying  to  it.  said  land  and  the 
improvements  thereon  to  secure  an  indebted- 
ness of  $5,000;  and  that  on  August  3,  1887, 
he  conveyed  said  land  by  a  deed  of  bargain 
and  sale  to  the  Ellen  Ross  Iron  Works,  a 
body  corporate.  On  August  22, 1888,  the  debt 
to  defendant  being  due  and  unpaid,  the  mort- 
gage was  foreclosed,  and  the  defendant  be- 
came the  purchaser  of  the  land  at  the  sale  at 
the  price  of  $6,086.46,  and  took  possession  of 
the  property;  and  that  it  claims  that  by  said 
foreclosure  the  right  of  redemption  of  bo<th 
Carter  and  the  Ellen  Ross  Iron  Works  was 
lost.  The  bill  then  alleges:  That  when 
complainants  ascertained  the  facts  above  re- 
cited they  called  upon  the  defendant,  and 
asserted  their  claim  upon  and  interest  in  said 
land,  and  that  "on  December  9,  1887,  an 
agreement  and  composition  was  made  be- 
tween defendant  and  complainants  whereby 
defendant  recognized  the  claim  of  complain- 
ants to  the  extent  of  $1,000  as  against  said 
real  property  conveyed  to  it  by  Carter,  and 
the  defendant  then  and  there,  acting  by  and 
through  its  president,  C.  F.  Enslen,  released 
its  mortgage  on  said  real  estate  in  favor  of 
complainants  to  the  extent  of  $000  in  favor 
of  R.  W.  Francis,  and  $100  in  favor  of  said 
Storrs."  A  memorandum  of  said  agreement 
and  release  was  then  and  there  made  and 
signed  by  said  C.  F.  Enslen,  president  of 
the  defendant  bank,  and  was  attached  to  the 
record  of  said  mortgage  in  the  probate  court 
of  said  county,  and  is  in  words  and  figures 
as  follows:  "I  hereby  state  that  R.  W.  Fran- 
cis and  John  S.  Storrs  have  claims  on  the 
land  conveyed  by  J.  M.  Carter  to  the  Jeflfer- 
son County  Savings  Bank  by  the  mortgage 
to  the  record  of  which  this  is  attached  for 
$900  and  $100,  respectively,  and  that  said 
mortgage  is,  as  to  said  amounts,  released. 
December  9th,  1887.  [Signed]  C.  F.  Enslen, 
Pres."  That  the  "interest  of  John  S.  Storrs 
in  said  property  arose  out  of  a  transfer,  or 
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agreement  to  transfer,  part  of  said  stock 
held  by  said  Francis  made  by  said  Francis 
with  said  Storrs,  and,  said  stock  not  hav- 
ing been  transferred,  the  said  agreement  of 
defendant  with  complainants  was  made 
jointly  as  stated."  That  complainants' 
claim  upon  said  land  was  a  valid  and  sub- 
sisting one  at  the  time  of  said  foreclosure, 
and  that  defendant,  having  taken  possession 
of  all  of  said  property  under  said  foreclosure 
at  said  bid  of  $6,066.46,  has  made  itself  a 
trustee  of  the  amounts  of  complainants'  said 
claims,  with  interest  thereon;  and  that  it 
haB  not  paid  to  any  one  any  part  of  its  bid, 
and  has  not  accounted  for  any  part  of  com- 
plainants' claim  on  said  land.  The  bill 
prays  for  a  decree  ascertaining  the  amount 
of  complainants'  claim,  and  declaring  de- 
fendant liable  therefor,  and  that  upon  de- 
fault in  the  payment  of  the  amount  ascer- 
tained to  be  due  said  land  be  sold  for  the 
satisfaction  of  the  same,  and  for  general  re- 
lief. We  have  given  above  all  the  allegations 
of  the  bill  in  the  order  in  which  they  are 
averred. 

,  The  very  meager  statement  of  facts  in  the 
bill  makes  it  difficult  to  determine  the  theory 
upon  which  complainants  base  their  right  to  re- 
lief. If  we  consider  the  bill  apart  from  the 
averment  as  to  the  transaction  between  com- 
plainants and  defendant  resulting  in  the  al- 
leged agreement  and  composition  above  re- 
cited, the  particular  grievance  complained  of 
seems  to  be  that  the  interests  of  the  Excelsior 
Foundry  &  Machine  Company,  and  those  of 
the  complainants  as  stockholders  therein,  have 
been  injured  by  the  act  of  Garter  inducing  the 
directors  of  said  corporation  to  authorize  the 
Avondale  Land  Company  to  convey  to  him  the 
legal  title  to  certain  lands  in  which  the  Ex- 
celsior Company  had  an  equity  arising  from  a 
contract  of  purchase.  Whether  this  was  a  per- 
fect equity  arising  from  the  payment  of  all 
the  purchase  money,  or  a  mere  right  to  en- 
force the  specific  performance  of  an  executory 
contract  to  seU;  whether  it  was  a  valuable 
asset  of  the  corporation,  the  misappropriation 
of  which  worked  an  injury  by  diminishing  its 
assets;  or  whether  it  was  a  burden  Imposed 
by  the  obligation  to  pay  the  purchase  money,  to 

'be  relieved  from  which  was  a  distinct  benefit, 
—does  not  appear  from  the  allegations  of  the 
bill.  In  order  to  sustain  the  equity  of  the  bill, 
thus  considered,  we  would  have  to  assume 
that,  at  the  time  of  the  filing  of  the  bill,  com- 
plainants were  in  fact  stockholders  in  said 
corporation;  that  Carter  had  made  an  unlaw- 
ful use  of  his  power  as  a  majority  stockholder, 
and  had  wrongfully  and  fraudulently  procured 
the  making  of  said  deed  without  kny  considera- 
tion moving  to  the  corporation,  and  that  said 
wrongful  act  had  in  fact  diminished  the  assets 
of  the  corporation,  and  resulted  in  consequent 
injury  to  the  interests  of  the  corporation  and 
the  complainants  as  stockholders  thereof;  that 
the  defendant  had  taken  fts  mortgage  on  said 
land  with  notice,  actual  or  constructive,  of  the 
equity  of  the  corporation  and  the  fraudulent 


act  of  Garter;  and  that  the  complainants  had, 
prior  to  the  filing  of  the  bill,  made  an  earnest, 
but  futile,  effort  to  induce  the  directors  of  said 
corporation  to  institute  proceedings  to  obtain 
redress  of  the  grievance  complained  of,  or  that 
a  state  of  facts  existed  which  would  excuse 
such  effort,  since  not  one  of  these  facts  is 
stated  in  the  bilL  We  cannot,  even  for  the 
purpose  of  determining  a  motion  to  dismiss  for 
want  of  equity,  assume  the  existence  of  these 
facts,  so  essential  to  the  equity  of  a  bill  of 
this  character,  which  seeks  to  have  a  subse- 
quent purchaser  of  the  property  supposed  to 
have  been  misappropriated,  declared  a  trustee, 
and  compelled  to  account  as  such. 

A  court  of  equity  undoubtedly  has  Jurisdic- 
tion, in  case  of  fraud,  abuse  of  trust,  or  mis- 
appropriation of  corporate  funds  or  property, 
to  grant  relief,  and  compel  a  restitution  or  ac- 
-counting.  But,  in  order  to  invoke  this  Juris- 
diction, the  act  complained  of  must  have  been 
fraudulent,  illegal,  or  ultra  vires,  and  result  in 
injury  to  the  corporation  and  the  interests  of 
the  stockholders.  And,  since  the  wrong  is 
committed  primarily  against  the  corporation, 
when  such  relief  is  sought  at  the  instance  of  a 
stockholder.  It  must  clearly  i^pear  that,  prior 
to  the  institution  of  the  suit,  he  had  made  an 
earnest  effort  with  the  managing  body  of  the 
corporation  to  induce  remedial  action  on  their 
part,  and  had  failed  therein,  or  that  facts  exist 
which  would  render  such  efforts  futile  and  use- 
less. When  a  stockholder  makes  the  suit  his 
own,  there  is  no  equity  in  his  bill.  In  the  ab- 
sence of  averments  showing  these  facts.  These 
principles  have  been  so  frequently  considered 
and  determined  in  this  court  that  they  require 
no  further  discussibn  here.  Bfanufacturing 
Co.  V.  Cox,  66  Ala.  71;  Planters'  Line  v.  Wag- 
ner, 71  Ala.  581;  Boman  v.  Woolfolk,  ^  Ala. 
237,  13  South.  212;  Steiner  v.  Parsons,  103 
Ala.  220,  13  South.  771;  Development  Go.  v. 
Tritsch  (Ala.)  20  South.  16;  Land  Go.  v.  Palm 
(Ala.)  21  South.  315.  For  aught  that  appears 
in  the  bill  to  the  contrary,  the  Excelsior  Foun- 
dry &  Machine  Company  was  in  active  exist- 
ence at  the  time  of  the  filing  of  the  bill,  hav- 
ing a  board  of  directors  and  other  officers,  who 
would  willingly  have  instituted  proceedings  to 
obtain  redress  for  any  wrong  committed 
against  the  corporation.  Carter  may  have  paid 
a  fair  and  adequate  price  for  the  equity  of  the 
corporation  in  the  land  conveyed  to  him,  and 
the  entire  transaction  may  have  been  legal, 
and  attended  with  the  utmost  good  faith,  re- 
sulting in  benefit,  rather  than  detriment,  to  the 
corporation  and  its  stockholders;  and  the  de- 
fendant may  have  been  an  Innocent  purchaser 
of  the  land  by  mortgage.  Not  one  of  these 
facts  is  controverted  in  the  bill,  either  by  di- 
rect averment  or  by  inference  from  other  facts 
averred.  Considered,  therefore,  as  a  bill  by  a 
stockholder  to  annul  the  transaction  or  contract 
by  which  Carter  acquired  the  equity  of  the 
corporation  In  the  land  and  the  subsequent  le- 
gal title,  and  to  declare  the  defendant  a  trustee 
of  the  land,  or  the  proceeds  thereof,  its  aver- 
ments are  totally  insufficient  to  Justify  the  in- 
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terference  of  a  court  of  equity.  And  the  want 
of  equity  in  the  bill  is  more  apparent  when  it 
l8  considered  that  the  bill  Is  filed  by  the  com- 
plainants in  their  own  behalf  as  individuals, 
and  for  their  own  benefit  solely,  and  seeks  to 
have  decreed  to  themselves  directly  such  in- 
terest as  they,  by  virtue  of  their  ownership  of 
stock  in  the  corporation,  may  have  in  this  prop- 
erty, supposed  to  be  held  under  such  an  im- 
posed trust  Whatever  might  be  the  equity 
of  a  bill  filed  for  such  a  purpose,  where  it 
dearly  appears  that  the  business  of  the  cor- 
poration has  been  abandoned,  and  the  corpora- 
tion become  inert,  and  practically  dissolved, 
and  that  there  are  no  other  stockholders  than 
those  made  parties  to  the  bill,  and  no  credit- 
ors, it  is  clear,  on  principle,  that  such  a  bill 
cannot  be  maintained  where  there  are  credit- 
ors and  other  stockholders,  and  the  corporation 
is  actively  carrying  on  the  business  for  which 
it  was  organized,  and  no  cause  exists  for  the 
appointment  of  a  receiver  and  the  winding  up 
of  the  corporate  affairs.  A  court  of  equity  can- 
not thus  carve  out  and  set  apart  to  a  stockhold- 
er his*aliquot  share  of  the  assets  of  a  solvent 
corporation  in  the  active  exercise  of  its  fran- 
chises. As  shown  above,  there  are  no  facts  aver- 
red in  the  bill  from  which  it  can  even  be  in- 
ferred that  the  business  of  the  corporation  has 
ever  been  abandoned,  or  the  corporation  become 
inert,  or  that  Francis  and  Carter  were  the  only 
stockholders  at  the  time  the  bill  was  filed,  or 
that  the  corporation  was  free  from  debt.  It 
is  true,  the  bill  alleges  on  Information  and  b^ 
lief— and  for  the  purpose  of  determining  the 
equity  of  the  bill  we  must  consider  this  as  an 
averment  of  fact— that,  at  a  time  not  stated, 
Carter  owned  all  the  stock  except  that  held  by 
Francis,  but  it  is  immediately  followed  by  the 
averment  that  Carter  induced  the  directors  of 
the  company  to  authorize  the  making  of  the 
deed  conveying  the  land  to  him.  At  the  time 
the  act  complained  of  was  committed,  and  pre- 
sumably at  the  time  the  bill  was  filed,  there 
must,  therefore,  have  been  other  stockholders; 
and  their  interests  would  require  that  what- 
ever of  misappropriated  property  might  be  re- 
stored should  become  a  part  of  the  general 
assets  of  the  corporation,  for  the  benefit,  prima- 
rily, of  the  creditors,  if  any  existed,  and  ulti- 
mately of  all  the  stockholders.  Nor  is  tbe 
equity  of  the  bill  aided  by  the  averment  as  to 
the  transaction  between  the  parties  resulting 
in  the  agreement  by  which  the  defendant  *'re- 
leased  its  mortgage  on  said  real  estate  to  the 
amount  of  $900  in  favor  of  R.  W.  Francis  and 
$100  in  favor  of  said  Storrs."  Neither  the 
agreement  nor  the  instrument  which  was  sign- 
ed by  the  defendant  in  pursuance  thereof  is 
susceptible  of  any  construction  which  can  give 
to  complainants  any  standing  in  a  court  of 
equity  on  the  averments  of  the  bill.  The  agree- 
ment was  to  release  the  Hen  of  the  mortgage 
to  the  extent  of  complainants'  claim  of  $1,000, 
and  the  instrument  signed  and  attached  to  the 
record  of  the  mortgage  was  an  execution  of 
this  agreement.  But  the  release  of  Itself  did 
not  vest  in  complainants  any  title,  legal  or 


equitable,  to  the  property.  It  did  not  operate 
to  prevent  the  defendant  from  foreclosing  its' 
mortgage,  and  making  thereby  the  full  amount 
of  its  debt;  nor  did  the  fact  that  the  defend- 
ant at  the  foreclosure  sale  sold  the  entire  fee 
in  the  land  give  to  complainants  any  right  to 
the  proceeds  of  the  sale,  or  make  the  defendant 
a  trustee  of  any  part  of  such  proceeds  of  sale, 
if  the  amount  bid  did  not  exceed  the  amount 
of  its  debt,  with  interest,  and  all  the  expenses 
of  the  sale,  including  such  charges  as  were  au- 
thorized by  the  mortgage.  Such  claim  as  the 
complainants  had  before  the  release  and  before 
the  sale  still  remained  In  them.  They  stood  in 
the  same  position  afterwards  as  before.  They 
had  the  same  rights  and  the  same  remedies  for 
their  enforcement  The  utmost  effect  of  the 
release  was,  perhaps,  to  estop  the  defendant,  in 
the  event  complainants  shotdd  institute  pro- 
ceedings to  assert  their  claim  to  or  Interest  in 
the  land,  to  set  up  its  mortgage  and  the  bona 
fides  of  the  transaction  by  which  it  was  ac- 
quired as  a  defense,  and,  possibly,  to  deny  the 
money  value  of  their  daim.  Having  released 
the  mortgage  as  to  complainants,  it  could  not 
afterwards,  if  there  was  a  valid  consideration 
for  the  release,  use  it  to  defeat  a  claim  upon 
the  land  which  complainants  might  have  and 
assert  in  their  own  right.  But  the  only  claim 
or  interest  which  complainants  are  shown  to 
have  had  was  merely  such  equitable  interest 
or  right  as  every  stockholder  has  in  the  assets 
of  a  corporation,  which,  generally  speaking, 
was  the  right  of  a  stockholder  to  share  in  the 
final  distribution  of  such  assets  as  might  re- 
main, upon  its  dissolution,  after  the  payment 
of  all  its  debts,  and  the  consequent  right  to 
sue,  in  the  manner  pointed  out  above,  to  com- 
pel the  restitution  to  the  corporation,  and  not 
to  themselves  individually,  of  such  assets  as 
might  have  been  converted  or  misappropriated 
to  the  injury  of  the  corporation  and  its  stock- 
holders. Even  this  right  Storrs  did  not  pos- 
sess, since  he  never  was  a  stockholder,  and  any 
suit  which  Ftancis  might  institute  in  a  court 
of  equity  to  assert  his  right  would  be  subject 
to  the  principles  above  stated.  Neither  the  re- 
lease nor  the  estoppel  arising  therefrom  could 
operate  to  give  to  a  court  of  equity  Jurisdiction, 
under  the  averments  of  this  bill,  at  the  in- 
stance of  the  complainants  in  their  own  names 
and  for  their  own  benefit,  to  carve  out  their 
interest  in  the  land,  and  decree  it,  or  its  v&lue, 
to  them  directly.  The  conclusion  we  reach  is 
that  the  motion  to  dismiss  the  bill  for  want  of 
equity  was  well  taken,  and  should  have  been 
sustained.  This  renders  unnecessary  a  con- 
sideration of  any  other  question  the  assign- 
ments of  error  involve.  The  decree  of  the 
chancellor  is  reversed,  and  a  decree  will  be 
here  rendered  dismissing  the  bill  for  want  of 
equity. 

On  Application  for  Rehearing. 
(Feb.  9,  1898.) 
PER  CURIAM.    We  have  carefully  exam- 
ined the  application  for  rehearing,  and,  without 
entering  anew  into  a  df^pii|§^fiPvo* 
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U  sufficient  tx>  say  that  we  feel  constrained  to 
adhere  to  the  former  opinion.  But,  on  consid- 
eration, we  deem  it  better  not  to  render  a  final 
decree  dismissing  the  bill.  In  this  respect  the 
decree  heretofore  rendered  will  be  modified, 
reversing  the  decree  of  the  chancellor,  and  re- 
manding the  cause,  with  instructions  that  the 
motion  to  dismiss  be  sustained,  and  allowing 
complainants,  if  they  desire,  to  amend  the  bill 
within  such  time  as  the  chancellor  may  pre- 
scribe. 


(U6  Ala.  360) 

ALABAMA  G.  S.  R.  00.  t.  ROACH.i 

(Supreme  Court  of  Alabama.   June  1,  1897.) 

Master  and   Sbryant  —  Injuries  ^  Etidbmob — 

CONTRIBUTOBT  NbOLIOBNCB. 

1.  The  proximate  contributory  negligence  of 
a  plaintiflc  will  defeat  a  recovery  based  on  the 
simple  negligence  of  the  defendant. 

2.  Plaintiff  had  been  in  defendant's  employ- 
ment as  car  inspector  for  six  years.  On  the 
evening  in  question  there  were  cars  on  the  side 
track  in  defendant's  yard,  and  cars  were  con- 
stantly being  run  in  on  the  various  tracks. 
About  one  hour  and  a  half  after  sunset  plaintiff 
went  under  the  cars  at  one  end  to  inspect  them, 
without  giving  notice  to  any  person  of  his  inten- 
tk)ns,  and  without  putting  out  any  signal  as  a 
warning  that  he  was  under  the  cars.  While 
there  engaged  defendant  caused  a  car  to  be  run 
on  the  same  track,  striking  the  other  cars  and 
causing  the  injury.  Held,  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  enti- 
tled the  defendant  to  an  affirmative  charge. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  John  Roach  against  the  Alabama 
Great  Southern  Railroad  Company  for  dam- 
ages for  personal  injuries.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  appellee,  John  Roach,  brought  this 
action  against  the  appellant,  the  Alabama 
Great  Southern  Railroad  Company,  to  recov- 
er damages  for  Injuries  received  by  the 
plaintiff  while  in  the  employ  of  the  defend- 
ant as  a  car  inspector  in  the  yards  of  the 
defendant  The  cause  was  tried  on  two 
counts,  each  of  which  counts  upon  the  neg- 
ligence of  one  Cherry,  who  was  what  is 
known  as  a  "switch  foreman"  in  the  yard  of 
the  defendant,  and  who  had  charge  of  the 
engine  and  cars  which  caused  the  injury. 
At  the  time  of  the  accident  the  plaintiff  was 
under  a  car  inspecting  it,  without  a  signal 
of  any  kind  to  protect  himself,  or  without 
any  one  stationed  to  give  warning  to  other 
employes  that  he  was  under  the  car.  The 
defendant  pleaded  the  general  issue  and  sev- 
eral special  pleas,  which  are  numbered  3  and 
4.  These  pleas  are  set  out  at  length  in  the 
report  of  the  former  appeal  (20  South.  132, 
110  Ala.  266),  and  it  Is  unnecessary  to  set  them 
out  here.  The  facts  of  the  case  necessary 
to  an  understanding  of  the  decision  on  the 
present  appeal  are  sufficiently  stated  in  the 
opinion.     Upon  the  hearing  of  all  the  evi- 

1  Rehearing  denied  February  0,  1808. 


dence  the  defendant  asked  the  court  to  give, 
among  other  written  charges,  the  following: 
"If  the  jury  believe  all  the  evidence,  they 
must  find  a  verdict  for  the  defendant"  The 
court  refused  to  give  this  charge,  and  the 
defendant  duly  excepted.  There  were  ver- 
dict and  judgment  for  the  plaintiff,  assessing 
his  damages  at  $1,750.  The  defendant  ap- 
peals, and  assigns  as  error  the  refusal  of  the 
trial  court  to  give  the  charges  requested 
by  it 

Smith  &  Weatherly,  for  appellant    Lane  & 
White,  for  appellee. 

COLEMAN,  J.  When  the  case  was  here 
on  a  former  appeal  (20  South.  132),  we  had 
occasion  to  consider  the  question  whether 
pleas  numbered  3  and  4,  which  were  pleas 
of  contributory  negligence,  presented  a  de- 
fense to  the  action.  Our  conclusion  was,  and 
It  was  so  adjudicated,  that  the  facts  averred 
in  the  pleas  presented  a  complete  defense  to 
the  action.  They  are  set  out  at  length  In 
the  former  opinion,  and  we  will  not  repeat 
them  here.  At  the  conclusion  of  the  evi- 
dence, the  defendant  requested  the  court  to 
give  the  affirmative  charge  In  favor  of  the 
defendant,  which  request  was  refused.  We 
are  of  opinion  that  the  legal  evidence  sus- 
tains every  material  averment  of  fact  set  up 
in  the  plea,  without  conflict  Much  stress 
In  one  argument  of  appellee's  counsel  is  laid 
upon  the  fact  that  defendant  was  guilty  of 
negligence  in  not  providing  a  lookout  on  the 
car  that  was  being  run  upon  the  track  which 
collided  with  the  cars,  one  of  which  caused 
the  injury  to  the  plaintiff.  The  mere  failure 
to  provide  a  lookout  constituted  only  pimple 
negligence,  which  would  have  entitled  the 
plaintiff  to  recover,  in  the  absence  of  negli- 
gence of  the  plaintiff  which  proximately  con- 
tributed to  his  injury.  We  may  go  further, 
and  say  that  if  the  defendant  had  provided 
a  lookout,  and  the  lookout  had  seen  the  cars 
on  the  track,  and  had  failed  to  give  the  sig- 
nal to  the  engineer,  or  the  switch  foreman, 
or  if  the  signal  had  been  given  by  a  lookout, 
and  had  been  negligently  disregarded,  the 
said  engineer  or  switch  foreman,  not  being 
chargeable  with  notice  of  the  dangerous  posi- 
tion of  plaintiff,  or  that  he  was  probably  at 
the  time  in  such  dangerous  place,  the  defend- 
ant would  not  have  been  chargeable  with 
more  than  simple  negligence,  and  these  con- 
ditions and  facts  would  not  have  relieved 
the  plaintiff  from  the  consequences  of  his 
own  neglect  The  rule  is  well  settled,  upon 
sound  principles  of  law,  that  the  proximate 
contributory  negligence  of  a  plaintiff  will  de- 
feat a  recovery  based  upon  the  simple  negli- 
gence of  the  defendant  The  only  conflict 
we  find  in  the  evidence  is  not  of  fact,  but 
one  of  conclusion  of  the  plaintiff.  The  facts 
are,  as  shown  by  the  v^tnesses  for  plaintiff, 
including  plaintiff  himself,  that  there  were 
six  or  seven  gondola  cars  on  side  track  3, 
in  defendant's  yard;  that  plaintiff  was  in  the 
employment  of  defendant  as  car  Inspector, 
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and  had  been  for  five  or  six  years;  that  it 
was  about  a  quarter  before  7  o'clock  p.  m., 
on  the  5th  of  November,  one  hour  and  a  half 
after  sunset,  and  becoming  dark,  as  the  proof 
shows  and  the  court  Judicially  knows;  that 
cars  were  being  continually  run  in  on  the 
tracks  of  the  defendant  at  all  times  during 
the  day  and  night,  to  await  inspection,  and 
to  remain  until  further  needed;  "that  a 
great  many  cars  came  in  during  the  day," 
and  that  he  went  under  the  cars  at  one  end 
to  inspect  them,  without  giving  any  notice 
to  the  yard  master,  or  the  switch  foreman, 
or  any  person,  that  he  was  going  to  inspect 
the  cars,  and  without  putting  out  any  lamps 
or  signals  or  guard,  as  a  warning  that  he 
was  at  work  under  the  cars,  and  while  so 
engaged  the  defendant  caused  an  engine, 
with  a  car  in  fvont  of  it,  to  be  run  in  on  the 
traclc,  which  struck  the  gondola  cars  at  the 
opposite  end  from  where  he  was  inspecting, 
and  caused  the  injury.  These  are  the  undis* 
puted  facts,  and  were  properly  pleaded.  If 
these  facts  do  not  show  contributory  negli- 
gence as  matter  of  law,  the  rule  had  better 
be  abolished.  True,  the  plaintift  alone  tes- 
tifies that,  in  his  opinion,  it  was  not  danger- 
ous to  inspect  cars  in  this  way,— an  opinion 
founded  solely,  it  seems,  on  the  fact  that  he 
had  been  in  the  habit  of  taking  such  risk, 
and  hitherto  had  escaped  injury.  Reason, 
common  sense,  the  law,  and  all  the  other 
witnesses  arrived  at  a  very  diiXerent  conclu- 
sion. The  conclusion  of  the  plaintiff  was 
not  a  legal  fact  in  the  case,  and  does  not 
raise  a  conflict  in  the  evidence.  The  defend- 
ant was  entitled  to  the  amrmative  charge  on 
the  evidence.    Reversed  and  remanded. 
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BIRMINGHAM  NAT.  BANK  v.  BRADLBY.i 

(Supreme  Court  of  Alabama.     June  15,  1897.) 

Bakes  and  Bankikg—Raissd  Chbok-— Evidbncb 
or  Altbration  —  Obnbral  Imstructiov — Vbr- 

DICT  AGAINST  EVIDBNCB  —  TESTIMONY  OF  EX- 
PERTS —  Conduct  of  Counsel— Credibility  of 
Witnesses. 

1.  Plaintiff  was  not  entitled  to  the  general 
affirmative  charge,  where  the  issue  was  whether 
a  certain  check  had  been  altered  before  it  was 
cashed  by  plaintiff,  and  the  evidence  was  not 
free  from  conflict  in  establishing  the  practica- 
bility of  such  alteration  without  leaving  any 
sign  thereof. 

2.  Where  the  evidence  for  plaintiff,  on  an  is- 
sue whether  a  certain  check  was  altered  as 
to  amount  and  name  of  i>ayee,  that  such  altera- 
tion could  be  made  by  the  use  of  chemicals  in  the 
obliteration  of  the  original  writing,  and  the  sub- 
stitution therefor  of  other  writing,  in  such  man- 
ner as  to  defy  detection,  was  so  overwhelming  in 
its  pr^;x>nderance  against  the  contrary  conclu- 
sion of  the  jury  as  to  involve  the  conviction  that 
it  was  wrong  and  unjust,  such  verdict  should 
have  been  set  aside. 

3.  Whether  a  check  could  be  altered  in  a 
certain  manner  by  the  use  of  chemicals  without 
bearing  any  evidence  of  such  alteration  could 
be  shown  only  by  persons  who  possessed  knowl- 
edge of  such  means  and  processes. 

4.  The  jury  Should  have  been  cautioned  against 

1  Rehearing  denied  February  9,  1898. 


giving  any  effect  to  a  statement  of  counsel,  in 
argument,  that  a  certain  person  interested  "was 
ominously  silent,  that  interrogatories  were  pro- 
pounded to  him  which  he  had  not  answered,  or. 
if  he  had  answered,  were  not  read  to  the  jury,* 
where  there  was  no  evidence  that  such  interroga- 
tories had  been  propounded. 

5.  It  was  erroneous  to  permit  counsel  to  read 
interrogatories  to  the  jury,  where  they  had  not 
been  produced  in  evidence. 

6.  In  an  action  to  recover  for  money  paid  on 
a  check  alleged  to  have  been  raised,  against 
the  payee  thereof,  counsel  was  properly  allowed 
to  refer  to  the  possibility  of  ultimate  liability  on 
the  part  of  the  bank  by  which  such  check  was 
drawn,  in  the  event  that  it  was  not  proven  to 
have  been  raised,  as  bearing  on  the  credibility  of 
the  officials  thereof,  who  were  witnesses  in  such 
trial. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  the  Birmingham  National  Bank 
against  John  G.  Bradley  to  recover  for  mon- 
ey paid  on  a  raised  check.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

This  is  the  third  appeal  in  this  case. 
There  was  no  new  testimony  on  the  last 
trial,  but  the  issue  was  narrowed  down  to 
the  one  question  left  o];>en  by  this  court  in 
its  decision  on  the  former  appeals,  and  the 
assignments  of  error  have  been  substantial- 
ly passed  on  by  the  court  in  its  former  deci- 
sions. Bank  v.  Bradley,  103  Ala.  109,  15 
South.  440;  Id.,  108  Ala.  205.  19  South.  791. 
The  appellauFt,  the  Birmingham  National 
Bank,  sued  John  6.  Bradley,  on  a  draft  or 
New  York  exchange,  for  $4,000.  It  was  al- 
leged by  the  plaintiff  that  said  draft  was 
originally  issued  on  February  23, 1892,  by  the 
Gate  aty  National  Bank  of  Atlanta,  on  the 
National  Park  Bank  of  New  iTork,  payable 
to  James  Fix,  in  the  sum  of  $2;  that  said 
check  had  been  altered  since  the  issuance 
by  erasing  the  date,  "2/23."  and  the  figure 
"2,"  after  the  figures  "189,"  and  rewriting 
the  same  date  and  figures  exactly;  also 
changing  the  amoimt  of  said  draft,  both  in 
the  writing  and  figures,  from  $2  to  $4,000. 
and  changing  the  name  of  the  payee,  "James 
Fix,"  to  "John  G.  Bradley."  In  fact,  it  was 
alleged  that  every  letter  and  figure  in  the 
check  had  been  erased  and  altered,  except 
the  signature  of  A.  W.  Hill,  whose  name 
was  signed  to  the  check.  It  is  alleged  that 
in  such  altered  condition  the  defendant. 
Jolm  G.  Bradley,  indorsed  said  check  or 
draft,  and  the  plaintiff  paid  the  same;  that 
payment  by  the  drawee  had  been  refused  on 
account  of  such  alleged  alteration.  It  was 
further  alleged  that  Bradley  had  been  noti- 
fied of  the  alleged  alteration,  and  of  the  re- 
fusal to  pay  said  check,  and  that  after  such 
notification  Bradley  promised  to  pay  the 
same.  The  plaintiff's  complaint  contains 
seven  counts.  The  first  count  sets  out  sub- 
stantially the  allegations  above  set  forth. 
The  second  count  is  about  the  same  as  the 
first  count,  except  that  it  does  not  aver  that 
payment  of  the  check  was  refused,  but  that 
said  check  was  duly  credited  to  plaintiff  by 
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the  National  Park  Bank,  and  was  after- 
wards charged  back  to  plaintUf  when  the 
alleged  alteration  was  discovered.  The 
fouith,  fifth,  and  sixth  counts  are  the  com- 
mon connts.  The  seventh  is  a  new  count, 
added  since  the  last  trial  of  this  case.  It 
alleges  no  new  material  facts,  but  merely 
goes  into  a  detailed  and  discursive  statement 
of  the  evidence  relied  upon  for  a  recovery 
by  the  plaintiff,  and  alleges  a  promise  by 
the  defendant  to  pay  the  said  check  after 
notification  of  the  alleged  alteration.  The  de- 
fendant pleaded  the  general  issue  and  pay- 
ment; but,  under  the  former  rulings  of  this 
court,  the  case  was  tried  upon  the  general  is- 
sue. Under  the  opinion  on  the  present  ap- 
peal, it  is  deemed  unnecessary  to  set  out  in 
detail  the  facts  of  the  case.  During  the 
course  of  the  argument  before  the  Jury  by 
Daniel  A.  Greene,  Esq.,  one  of  the  attorneys 
for  the  defendant,  he  stated  to  the  Jury  that 
the  ofllcers  of  the  Gate  City  National  Bank 
were  interested  on  account  of  said  check;  that 
said  Gate  City  National  Br«nk  was  liable  on 
account  of  said  check  to  the  plaintiff.  To 
this  part  of  the  argument  plaintiff  objected, 
and  duly  excepted  to  the  court's  overrulhig 
his  objection.  The  said  attorney  for  the  de- 
fendant further  argued  to  the  Jury  tliat  Lewis 
Redwine,  cashier  of  the  Gate  City  National 
Bank,  was  omhiously  silent;  that  "interroga- 
tories were  propounded  io  him,  which  were 
not  answered,  or,  if  answered,  were  not  read 
to  the  Jury  by  counsel  for  the  plaintiff."  To 
this  portion  of  said  attorney's  argument  the 
plaintiff  objected,  and  duly  excepted  to  the 
court's  overruling  Its  objection.  The  bill  of  ex- 
ceptions then  recites:  "After  the  above  argu- 
ment was  concluded,  B.  M.  Allen,  the  other  at- 
torney for  the  defendant,  after  commenting  on 
the  same  line  that  Mr.  Greene  had  followed,  in 
reference  to  the  llablhtles  of  the  ofllcers  of 
the  Gate  City  National  Bank  itself,  he  turned 
to  the  court,  and  stated  that  he  didn't  want 
to  do  anything  wrong,  and  wanted  to  know 
if  he  would  be  permitted  to  read  to  the  Jury 
the  interrogatories  that  had  been  propounded 
to  Redwine.  The  court  then  asked  if  i^in- 
tifl's  counsel  had  any  objection.  Plaintiff's 
counsel  said  that  they  did  object.  Later  on, 
however,  Bilr.  Allen,  attorney  for  the  defend- 
ant, argued  that  it  was  a  suspicious  circum- 
stance that  Redwine  had  not  been  examined." 
The  plaintiff  requested  the  court  to  give  to 
the  Jury  the  following  charge,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  the 
same  as  asked:  "If  you  believe  the  evidence, 
then  you  will  find  In  favor  of  the  plaintiff." 
There  was  verdict  for  the  defendant.  There- 
upon the  plaintiff  made  a  motion  for  a  new 
trial,  upon  the  following  grounds:  (1)  That 
the  general  affirmative  charge  requested  by 
it  should  have  been  given;  (2)  because  the 
verdict  of  the  Jury  was  contrary  to  the  evi- 
dence; (3)  that  the  court  erred  in  allowing 
the  portion  of  the  argument  of  Daniel  A. 
Greene,  Esq.,  to  which  exceptions  were  re- 
served;  (4)  the  court  erred  in  its  rulings  in 


reference  to  the  argument  of  B.  M.  Allen, 
Esq.  This  motion  was  overruled,  and  Judg- 
ment was  rendered  for  the  defendant  The 
plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Mountjoy  &  Tomlinson  and  Walker,  Porter 
&  Walker,  for  appellant  Dan'l  A.  Greene, 
O.  W.  Underwood,  and  B.  M.  Allen,  for  ap- 
pellee. 

McOLELLAN,  J.  The  Issue  below  was 
whether  the  paper  confessedly  Issued  by  the 
Gate  City  Bank  was  altered  as  to  amount 
and  payee  before  it  was  presented  to  and 
cashed  by  the  Birmingham  National  Bank. 
Leaving  out  of  view  for  the  moment  the  fact 
that  the  paper  Itself  bears  no  evidence  of  al- 
teration, it  is  shown  about  as  clearly  and 
conclusively  as  the  nature  of  the  case  ad- 
mitted of,  and  as  oral  testimony  and  attend- 
ant circumstances  could  show,  that  the  check 
as  issued  was  for  the- sum  of  $2,  payable  to 
James  Fix,  and  that  its  amount  was  not  in- 
dicated by  figures  cut  through  the  paper, 
and  that,  when  presented  to  the  Birmingham 
National  Bank,  it  was  for  |4,000,  payable  to 
John  G.  Bradley,  and  its  amount  was  indi- 
cated both  in  its  body  and  by  figures  cut 
through  the  paper.  If  the  case  rested  here, 
the  affirmative  charge,  of  course,  would  have 
been  given  for  the  plaintiff;  but  against  the 
case  thus  made  is  interposed  the  fact  that 
the  paper  Itself  gives  no  indication  whatever 
that  the  name  of  John  G.  Bradley  has  been 
substituted  for  that  of  James  Fix  as  payee, 
or  that  the  words  "four  thousand  dollars" 
have  been  substituted  for  the  words  "two 
dollars,"  as  the  amount  for  which  it  was 
drawn,  or  that  the  figures  "4,000"  have  been 
cut  through  the  paper  since  it  was  issued; 
and  the  argument  upon  this  evidence  is  that 
the  alleged  alterations  could  not  have  been 
made  without  leaving  some  indication  or 
trace  of  the  change  wrought  by  them  upon 
the  paper,  and  hence  that  no  alteration  has 
in  fact  been  made.  This  theory  would  be 
conclusive  against  the  plaintiff  if  it  could  be 
said  as  of  common  knowledge,  or  if  the  evi- 
dence showed,  that  such  an  alteration  could 
not  be  made  without  leaving  some  indication 
or  trace  of  the  change,  or  that  the  paper 
had  been  tampered  with.  On  the  other  hand, 
if  it  could  be  affirmed  as  of  common  knowl- 
edge that  a  paper  such  as  this  could  be  alter- 
ed as  this  one  Is  claimed  to  have  been  alter- 
ed, by  such  means  and  in  such  way  as  to 
defy  detection  upon  all  the  tests  to  which 
this  paiper  has  been  subjected,  then  the  fact 
that  it  has  withstood  those  tests  and  defied 
detection  would  be  of  no  probative  force 
against  the  oral  testimony  of  witnesses  and 
the  attendant  circumstances  going  with 
great  clearness  to  show  that  the  alterations 
liad  In  fact  been  made.  The  thing  was  done,' 
in  other  words,  if  the  evidence  shows  it  could 

have  been  done,  and 
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be  entitled  to  an  afflrmatlye  Instruction* 
We,  boweyer,  do  not  assume  to  bave  any 
common  knowledge  upon  tbe  point  But  if 
tbe  evidence  adduced  upon  it  were  free  from 
conflict  and  diverse  inference  in  support  of 
tbe  feasibility  of  obliterating  tbe  original 
writing,  and  substituting  tberefor  new 
names,  words,  and  figures,  witbout  leaving 
any  evidence  on  tbe  paper  of  tbe  cbange,  tbe 
case  for  alteration  would  still  be  made  out 
if  tbe  jury  believed  tbe  evidence.  Tbe  evi- 
dence in  tbis  case  does  not  come  up  to  tbis 
measure.  It  cannot  be  said  to  be  free  from 
conflict  in  establisbing  tbe  practicability  of 
sucb  alteration  being  made  witbout  leaving 
any  sign  of  tbe  operation;  and  so  plaintiff 
was  not  entitled  to  tbe  general  cbaige.  But, 
in  our  opinion,  tbe  evidence  for  tbe  plaintiff, 
to  tbe  eflPect  tbat  sucb  alterations  were  prac- 
ticable, and  could  be  made  by  tbe  use  of 
cbemicals  In  tbe  obliteration  of  tbe  original 
writing,  and  tbe  substitution  tberefor  of  otb- 
er  writing,  so  as  to  defy  detection,  was  so 
decided  and  overwbelming  in  its  preponder- 
ance against  tbe  contrary  conclusion  reacb- 
ed  by  tbe  Jury  as  to  carry  clear  conviction 
tbat  tbe  verdict  was  wrong  and  unjust,  and 
sbould  bave  been  set  aside  on  plaintiff's  mo- 
tion for  a  new  trial.  Tbere  was,  indeed,  a 
general  concurrence  and  consensus  of  opin- 
ion on  tbe  part  of  all  but  one  of  tbe  numer- 
ous witnesses  examined  as  experts  botb  by 
tbe  plaintiff  and  defendant  tbat  it  was  en- 
tirely feasible  and  practicable  for  alterations 
to  be  so  made  on  plain  wbite  paper  like  tbat 
of  tbis  cbeck;  and  tbe  witnesses  wbo  were 
sbown  to  be  most  expert  and  to  bave  bad  tbe 
largest  experience  deposed  to  sucb  feasibility 
as  matter  of  fact  as  well  as  matter  of  opin- 
ion. Tbe  one  witness,  Mr.  PbiUips,  wbo  en- 
tertained a  different  opinion,  does  not  appear 
to  bave  bad  tbe  training  and  experience  pos- 
sessed by  plaintiCTs  expert  witnesses,  nor  is 
bis  testimony  as  positive  and  direct  as  tbeirs, 
nor  does  it  appear  to  go  upon  all  tbe  condi- 
tions involved  in  tbe  question  as  presented 
in  tbis  case.  Tbe  paper  of  tbis  cbeck  was 
perfectly  wbite.  Tbere  was  no  coloring  mat- 
ter wbatever  in  it.  On  it  bad  been  printed, 
prior  to  tbe  time  at  whicb  it  was  drawn,  all 
tbe  words  necessary  to  a  cbeck  except  tbe 
date,  amount,  and  tbe  names  of  drawer  and 
payee.  Pbillips'  opinion  seems  to  be  tbat 
cbemicals  applied  to  take  written  words  out 
of  otberwise  plain  wbite  paper  would  disturb 
tbe  surface  of  tbe  paper,  and  abrade  tbe 
glaze  of  it,  so  as  to  indicate  tbat  tbe  paper 
bad  been  tampered  witb.  Tbis  opinion  ap- 
pears to  bave  bad  reference  to  paper  wbicb 
bad  never  gone  tbrougb  a  printing  press, 
For  tbe  plaintiff  it  was  sbown  tbat  tbe  pro- 
cess of  printing  to  wbicb  tbis  particular  pa- 
per bad  been  subjected  bad  tbe  effect  of 
dampening  tbe  wbole  surface  of  tbe  paper, 
and  disturbing  it  or  abrading  its  glaze,  pre- 
cisely as  tbe  application  of  cbemicals  to  a 
virgin  surface  would  dampen,  disturb,  and 
abrade  It;  ard  tbat  baving  been  tbus  damp- 


ened In  tbe  process  of  printing,  and  the  re- 
sult wbicb  migbt  otberwise  be  wrougbt  by 
tbe  cbemicals  baving  been  attained  by  tbat 
process,  tbe  application  of  tbe  cbemicals 
would  produce  no  effect  wbatever  on  tbe  ap- 
pearance of  tbe  paper  wbere  writing  is  tak- 
en out  of  it  Tbis  evidence  impresses  us 
witb  its  reasonableness,  and  we  do  not  un- 
derstand even  tbe  witness  Pbillips  to  gainsay 
tbe  conclusion  to  wbicb  it  goes,  or  to  testify 
at  all  as  to  tbe  effect,  in  respect  of  disturb- 
ing surface,  tbe  application  of  obliterating 
cbemicals  would  bave  upon  pure  wbite  paper 
whicb  had  passed  tbrougb  a  printing  press. 
And  upon  these  considerations  we  base  our 
conclusion,  after  allowing  all  reasonable  pre- 
sumptions in  favor  of  tbe  correctness  of  tbe 
verdict  of  tbe  jury,  that  tbe  preponderance 
of  tbe  evidence  against  tbe  verdict  is  so  de- 
cided as  to  involve  the  conviction  tbat  it  is 
wrong  and  unjust;  and  we  therefore  hold 
that  tbe  trial  court  erred  in  overruling  plain- 
tilTs  motion  for  a  new  trial. 

Tbe  question  on  tbe  trial  was  not  whether 
tbe  cbeck  appeared  on  its  face  to  have  been 
altered.  To  tbe  contrary,  it  was  conceded 
that  it  did  not  so  appear.  But  tbe  real,  and, 
indeed,  the  only.  Inquiry,  was  whether  a 
check  could  be  altered  in  the  way  it  was 
claimed  this  one  bad  been,  by  the  use  of  gas 
or  acids  or  other  chemicals,  without  after- 
wards bearing  any  evidence  of  alteration. 
Tbis  was  a  question  for  solution  by  expert 
evidence  from  the  mouths  of  witnesses  wbo 
knew  something  about  the  effect  of  cbem- 
icals in  the  connection  under  inquiry.  A 
man  without  knowledge  on  tbis  subject  is 
not  a  competent  witness  upon  it  however 
much  experience  be  may  have  bad  in  tbe  ex- 
amination of  checks  and  other  papers  with 
a  view  to  determining  whether  they  in  fact 
gave  any  Indication  in  and  of  themselves, 
upon  their  faces,  of  having  been  tampered 
witb.  However  expert  sucb  persons  may 
become  in  the  interpretation  of  a  paper  by 
everything  that  appears  on  its  face,  they  yet 
may  be  as  entirely  ignorant  of  tbe  means 
and  processes  by  wbicb  writing  is  taken  out 
of  paper,  and  as  to  whether  it  can  be  taken 
out  so  as  to  leave  no  sign  or  token  tbat  any 
writing  other  than  that  presently  appearing 
on  tbe  paper  had  ever  been  tbere,  as  a  per- 
son baving  no  experience  or  special  informa- 
tion in  either  respect  Hence  we  think  tbe 
court  erred  in  allowing  certain  of  defend- 
ant's witnesses,  bank  tellers  and  the  like, 
who  bad  no  expert  knowledge  on  tbe  subject 
to  be  asked  their  opinion  as  to  whether  such 
an  alteration  could  be  made.  Their  answers, 
however,  do  not  appear  to  bave  been  of  a 
character  to  prejudice  the  plaintiff. 

The  statement  of  defendant's  attorney  in 
argument  to  tbe  jury  "tbat  Lewis  Redwine, 
tbe  cashier  of  the  Gate  City  National  Bank, 
was  ominously  silent,  tbat  interrogatories 
were  propounded  to  him,  which  be  bad  not 
answered,  or,  if  be  had  answered,  were  not 
read  to  the  Jury  by  counsel  for  the  plaintiff." 
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should  hare  been  excluded,  and  the  jury  cau- 
tioned against  giving  any  effect  to  it.  The 
fact  that  Interrogatories  had  been  propound- 
ed to  Redwine,  if  it  was  a  fact,  was  not  in 
evidence,  nor  in  the  case  at  all,  except  as  it 
was  thus  lugged  in  by  this  unauthorized 
statement  of  counsel. 

The  court  was  similarly  in  error  in  forcing 
plaintifTs  counsel  to  object  to  the  reading 
of  the  interrogatories  which  had  been  pro- 
pounded to  Redwine.  The  counsel  who  ask- 
ed the  court's  permission  to  read  these  inter- 
rogatories to  the  Jury  should  have  been  told 
by  the  court  of  its  own  motion  that  he  could 
neither  read  them  to  nor  refer  to  them  in  the 
presence  of  the  Jury.  Through  the  course 
adopted  by  the  court,  counsel  for  defendant 
secured  all  the  advantage  that  could  have 
inured  to  his  client  from  the  reading  of  this 
wholly  extraneous  matter  to  the  Jury,  if  not 
more,  indeed. 

There  was  no  error  in  allowing  counsel  to 
refer  to  the  possibility  of  ultimate  liability 
on  the  part  of  the  Gate  City  Bank  to  the 
Birmingham  National  Bank.  If  the  check 
was  not  raised,  the  former  bank  would  have 
to  pay  it;  and  this  legal  conclusion  was  prop- 
er to  be  brought  forward  in  argument  as 
bearing  upon  the  credibility  of  the  officials 
of  that  bank  as  witnesses  in  this  case.  Re- 
versed and  remanded. 


(116  Ala.  192) 

KINDRED  V.  NEW  ENGLAND  MORTG. 

SBC.  CO.i 

(Supreme  Court  of  Alabama.     June  15,  1897.) 

Cancbllation   of   Mortoaob  —  EzEcuTBD   Con- 
tract—Prioritt  OF  Mortoaob. 

1.  A  bill  against  one  in  possession  under  fore- 
closare  of  mortgage,  to  set  the  mortgage  aside, 
will  not  lie  on  the  ground  that  the  mortga- 
gee was  at  the  time  of  the  execution  a  foreign 
corporation  unanthorized  to  do  business  in  the 
state,  as  the  illegal  contract  had  been  fully  exe- 
cuted. 

2.  An  unrecorded  deed  from  a  husband  to  a 
wife  is  subiect  to  a  mortgage  subsequently  exe- 
cuted by  both  of  them,  where  there  was  no 
change  of  possession,  and  the  mortgagee  had  no 
actual  notice  of  the  deed. 

Appeal  from  chancery  court.  Pike  county; 
Jere  N.  Williams,  Chancellor. 

Bill  by  Gracie  B.  Kindred  against  the  New 
England  Mortgage  Security  Company.  Decree 
for  defendant,  and  complainant  appeals.  Af- 
firmed. 

The  bill  in  this  case  was  filed  by  the  appel- 
lant, Gracie  E.  Kindred,  against  the  appellees, 
the  New  EIngland  Mortgage  Security  Company, 
to  remove  a  cloud  on  the  title  to  the  land  of 
the  complainant  by  reason  of  a  mortgage  exe- 
cuted by  herself  and  husband,  E.  B.  F.  Kin- 
dred, thereon,  and  the  sale  thereunder,  at 
which  the  respondent  became  the  purchaser. 

1  Rehearing  overruled  February  8,  1808. 


The  mortgage  was  made  an  exhibit  to  the  bill, 
and  showed  that  it  was  executed  by  E.  B.  F. 
Kindred  and  the  complainant,  his  wife,  to  the 
New  England  Mortgage  Security  Company,  the 
respondent,  to  secure  the  payment  of  money 
which  was  loaned  by  the  security  company  to 
the  complainant's  husband.  It  was  shown  that 
prior  to  the  filing  of  the  bill  the  lands  conveyed 
in  the  mortgage  were  s(4d  under  the  power  of 
sale  contained  therein,  and  at  such  sale  the  re- 
spondent therein  became  the  purchaser.  The 
complainant  then  averred  in  her  bill  that  the 
lands  which  were  conveyed  in  the  said  mort- 
gage were  her  lands,  and  that  they  were  con- 
veyed to  her  by  her  husband,  E.  B.  F.  Kindred, 
in  compliance  with  a  marriage  contract;  that 
the  deed  of  conveyance  from  her  husband  was 
delivered  to  her  upon  her  marriage,  and  the 
land  was  hers  at  the  time  of  the  execution  of 
the  mortgage.  The  relief  prayed  for  was  that 
the  mortgage  and  claim  of  defendant  to  said 
land  be  canceled  and  annulled,  and  that  it  be 
restrained  from  further  asserting  all  claim  to 
said  land,  and  for  other  relief.  The  other  facts 
of  the  case  are  sufficiently  stated  in  the  opin- 
ion. On  the  final  submissiofi  of  the  cause  on 
the  pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  was  not  entitled  to  the 
relief  prayed  for,  and  ordeced  the  bill  dis- 
missed. From  this  decree  the  complainant  ap- 
peals, and  assigns  the  rendition  thereof  as  er- 
ror. 

Hubbard  &  Hubbard,  for  appellant  A.  0. 
Worthy,  for  appellee. 

HEAD,  J.  The  bill  was  filed  in  this  case  to 
set  aside  a  mortgage  made  by  E.  B.  F.  Kin- 
dred and  the  complainant,  his  wife,  to  the 
appellee,  after  the  mortgage  had  been  fore- 
closed, and  the  appellee  had  become  the  abso- 
lute owner  of  the  premises.  In  such  case, 
under  our  decisions,  the  objection  cannot  be 
raised  that  the  appellee  was  a  foreign  corpora- 
tion at  the  time  of  the  execution  of  the  mort- 
gage, and  did  not  have  in  this  state  a  known 
place  of  business,  and  an  authorized  agent  or 
agents  therein.  Farrior  v.  Security  Co.,  88  Ala. 
275,  7  South.  200;  Gamble  v.  Caldwell,  98  Ala. 
577,  12  South.  424. 

It  is  unquestioned  that  the  land  belonged  to 
complainant's  husband  at  the  time  of  his  mar- 
riage with  the  complainant.  The  deed  from 
him  to  her,  under  which  she  now  claims  title, 
was  not  recorded  until  long  after  the  execution 
of  the  mortgage.  Upon  the  marriage,  the  hus- 
band, with  his  wife,  remained  in  the  occupancy 
and  possession  of  the  land,  and  there  is  no  evi- 
dence of  any  such  change  of  possession  as  was 
sufficient  to  give  notice  to  the  appellee  of  the 
fact  of  her  ownership.  There  is  no  proof  of 
any  notice  at  all,  on  the  part  of  the  appellee, 
of  the  complainant's  title,  prior  to  the  execu- 
tion of  the  mortgage.  The  mortgagee  was 
therefore  a  bona  fide  purchaser,  without  notice 
of  her  title.    Affirmed. 
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MOBILE  &  M.  RY.  00.  et  al.  v.  ALABAMA 

M.  RY.  00.1 
^Supreme  Court  of  Alabama.  July  20,  1897.) 
Injunction—Railroad  in  Strhbt. 
While  a  bill  for  injunction  should  not  be 
dismissed  for  want  of  equity,  it  being  therein  al- 
leged that  defendant  railroad  company  was 
occupying  a  street  with  its  tracks  by  license  only 
of  the  city,  and  without  consent  of  complainants, 
who  owned  abutting  lots  and  the  fee  to  the  mid- 
dle of  the  street,  and  without  compensation 
therefor,  still  a  preliminary  injunction  should  not 
stand;  the  case,  as  made  by  the  answer,  being 
that  the  damage  to  complainants  is  small,  while 
the  track  is  important  to  the  public  as  well  as 
to  defendant,  for  terminal  facilities. 

Appeal  from  city  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Suit  by  the  Mobile  &  Montgomery  Rail- 
way Company  and  another  against  the  Ala- 
bama Midland  Railway  Company.  Bill  dis- 
missed.    Gomplainan'ts  appeal.     Reversed. 

The  allegations  of  the  bill  and  the  facts 
of  the  ease  are  set  forth  at  length  in  the 
opinion. 

The  prayer  of  the  bill  was  ''that  a  prelim- 
inary injunction  issue  enjoining  and  re- 
straining said  Midland  Railway  Company, 
its  officers,  agents,  and  servants,  from  occu- 
pying or  keeping  possession  of  any  part  of 
wliat  was  formerly  known  as  *RiTer  Street,' 
in  the  cfty  of  Montgomery,  which  lays  north 
of  the  center  of  said  street  and  adjacent  to 
the  property  of  complainants,  and  more  par- 
ticularly described  in  paragraph  3  of  this 
bill;  and  also  from  operating  cars  on  any 
tracks  thereon,  or  building  any  structures 
thereon,  or  interfering  wfth  or  changing  the 
grade  thereof,  or  otherwise  obstructing  the 
use  of  the  same;  and  also  from  removing 
or  in  any  wise  using  the  track  already  laid 
In  said  parts  of  said  street  north  of  the  cen- 
ter thereof;  and  that  on  final  hearing  said 
injuncftion  be  made  perpetual;  and  com- 
plainants, if  in  any  wise  they  have  mistaken 
their  relief,  pray  for  all  such  other  and  fur- 
ther or  different  relief  as  they  may  be  enti- 
tled to  in  equity  and  good  conscience." 

Upon  the  submission  of  the  cause,  on  the 
motion  to  dissolve  the  injunction,  a  decree 
was  rendered  dissolving  the  injunction  and 
ordering  the  complainants'  bill  dismissed. 
From  this  decree  the  complainants  appeal, 
and  assign  the  rendition  thereof  as  error. 

Thos.  6.  Jones,  for  appellants.  A.  A. 
Wiley  and  Chas.  Wilkinson,  for  appellee. 

HARALSON,  J.  The  principles  involved 
in  this  IKigation  have  been  the  subject  of 
repeated  consideration  and  adjudication  in 
this  court.  We  may,  for  the  purposes  in 
hand,  so  far  as  is  deemed  necessary,  sum- 
marize the  result  of  these  decisions,— in  har- 
mony with  decisions  elsewhere,  and  with 
the  text  writers  on  the  subject 

The  rights  of  property  In  the  public  streets 
of  a  cfty,   as  has  been  held,   are  of  two 

1  Rehearing  overruled  February  8,  1898. 


classes.  The  one  when  there  has  been,  by 
the  owner  of  the  land,  a  simple  dedication 
of  a  part  of  the  land  as  a  street  or  public 
highway,  without  any  conveyance  of  title, 
in  which  case,  neither  the  government,  the 
municipality,  nor  the  public  acquires  any 
other  Interest  than  an  easement,  the  ulti- 
mate fee  remaining  unaffected  by  the  dedi- 
cation; and  the  other,  where  dedication  has 
been  made  and  the  fee  conveyed  by  the  own- 
er to  the  municipality.  In  Perry  v.  Rail- 
road Co.,  55  Ala.  424,  referring  to  these  two 
classes,  the  court  said:  "But,  in  each  of 
these  classes  of  cases,  if  the  sovereign  pow- 
er grant  the  right  to  construct  a  railroad 
track  and  run  trains  on  or  over  such  public 
Btreet,  this  is  a  legitimate  exercise  of  the 
police  power  inherent  in  the  state,  and  the 
changed  use  of  the  street  ceases  to  be  a  pub- 
lic nuisance  of  which  any  one  can  complain. 
See  an  able  discussion  of  this  subject  in 
Barney  v.  City  of  Keokuk,  94  U.  S.  324. 
When,  however,  under  the  first  named  of  the  . 
above  classes,  the  ultimate  fee  remains  in 
the  land  proprietor,  the  municipal  govern- 
ment cannot  confer  on  a  railroad  corpora- 
tion, the  right  to  convert  a  public  G^reet  into 
a  roadbed  for  its  own  use,  unless  the  char- 
ter of  such  municipality,  or  some  other  legis- 
li^tive  authority,  confer  on  it  the  power  to 
do  so.*'  State  v.  Mayor  of  Mobile,  5  Port. 
(Ala.)  27Q. 

In  the  case  referred  to  in  94  U.  S.,  it  was 
held,  that  there  is  no  substantial  difference 
between  these  two  classes  of  streets,— in 
which  the  legal  title  is  in  a  private  individ- 
ual, and  those  in  which  it  is  in  the  public,— 
as  to  the  rights  of  the  public  therein. 

Again  it  was  said  in  Perry's  Case,  supra: 
*'When  a  street  [of  the  first  class  named] 
thus  dedicated,  Is  improperly  obstructed,  or 
perverted  to  a  use  other  than  that  for  which  it 
was  dedicated,  the  owner  of  the  fee  has  left 
in  him  sufficient  title  or  right  to  prevent  or 
redress  the  wrong;  and  for  this  purpose,  the 
general  rule  is,  that  the  owner  of  the  at- 
tlngent  property  is  the  owner  of  the  ultimate 
fee,  extending  to  the  center  of  the  street. 
See  CincinnaU  v.  White,  6  Pet.  431;  Dill. 
Jkxun.  Corp.  §§  493,  495,  496,  500,  524."  The 
complainant  in  Perry's  Case,  was  allowed  to 
maintain  the  bill,  on  its  averments,  for  the 
reason  that  no  express  provision  was  found 
in  the  charter  of  Mobile,  authorfzing  the  city 
.authorities  to  grant,  as  they  had  done,  to  the 
railroad  company,  the  right  to  lay  its  track 
on  the  streets  of  the  city,  a  power  which 
could  not  be  exercised,  unless  conferred 
either  expressly  or  impliedly  by  the  legisla- 
ture.    3  Elliott,  R.  R.  §§  1076-1079. 

In  Railway  Co.  v.  Witherow,  82  Ala.  190,  3 
South.  23,  the  complainant  sought  to  enjoin 
and  restrain  the  defendant  from  the  further 
construction  of  an  embankment  in  one  of  the 
streets  of  the  town  of  Leeds,  on  the  ground 
that  the  embankment  would  be  a  public  nui- 
sance, and  would  greatly  injure  and  de- 
predate  the  value  <>' [^w{)^eX\lo(?,e)§l"l: 
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by  complainant,  who  was  an  adjacent  own- 
er, claiming  a  right  to  the  center  of  the 
street.  The  bill  alleged  that  the  defendant 
had  never  paid  or  offered  to  pay  complain- 
ant, any  compensation  for  the  damages  to 
her  said  property  by  the  construction  of 
said  road,  and  there  had  never  been  any 
agreement  between  them  fixing  the  compen- 
sation to  be  paid  her  therefor.  .  A  motion 
to  dissolve  the  injunction  that  had  been 
granted,  for  want  of  equity,  and  on  the  de- 
nials of  the  answer,  was  overruled. 

This  court  held,  that  the  bill  on  its  face 
contained  equity.  "Taking  these  facts  to  be 
true  [as  the  court  said],  the  authorities  are 
numerous  in  support  of  the  bill.  Unless  au- 
thorized by  some  law,  in  consonance  with 
the  provisions  of  th.e  constitution,  such  use 
of  the  public  streets  of  an  incorporated  town 
presumptively  would  be  unauthorized  by  the 
original  dedication,  and  would  prima  facie 
be  a  special  damage  to  the  complainant^ 
which  could  be  restrained  by  injunction  at 
her  instance,  she  being  an  adjacent  property 
owner.' '  In  that  case,  the  provision  of  sec- 
tion 7  of  article  14  of  the  constitution,  pro- 
hibiting the  taking  of  private  property  by 
municipal  and  other  corporations,  without 
making  just  compensation  for  the  property 
taken,  injured  or  destroyed,— such  compensa- 
tion to  be  paid  before  eruch  taking,  injury  or 
destruction,— was  duly  considered.  This  court 
overruled  the  decree  of  the  court  below,  and 
rendered  a  decree  providing  for  a  dissolution 
of  the  injunction  upon  the  defendant  fur- 
nishing security  deemed  adequate  for  the 
damage  it  might  do,  in  the  erection  of  said 
embankment  The  court  said:  "The  pro- 
ceeding is  one  in  restraint  of  a  public  work 
of  great  utility— the  construction  of  a  rail- 
road—thus presenting  a  case  in  which  In- 
junctions are  granted  with  great  caution. 
Delay  in  the  construction  of  the  work  may 
operate  very  oppressively  against  the  defend- 
ant, as  well  as  result  in  great  injury  to  the 
public.  Courts  very  often,  in  such  cases, 
balance  the  question  of  damages  to  the  one 
party,  and  that  of  benefit  to  the  other,  re- 
sulting from  the  maintenance  of  the  injunc- 
tion, on  the  one  hand,  and  its  dissolution  on 
the  other,  and  refuse  to  take  any  action 
which  will  cause  great  injury  to  one  party, 
and  probably  be  of  serious  detriment  at  the 
same  time  to  the  public,  without  correspond- 
ing advantages  to  the  other  party.*'  Citing 
High,  Inj.  (2d  Ed.)  §  598;  East  &  West  R. 
Co.  V.  Bast  Tennessee,  V.  &  G.  R.  Co.,  75 
Ala,  275;  Torrey  v.  Railroad  Co.,  18  N.  J.  Eq. 
203.  The  court  added,  that  the  case  did  not 
present  the  facts  in  such  shape  as  to  require 
them  to  act  on  that  rule,  thereby  intimating, 
that  if  the  facts  had  so  appeared,  there 
would  have  been  no  hesitation  in  its  applica- 
tion, as  was  done  in  the  75  Ala.  case  cited. 
It  is  to  be  observed,  that  though  the  facts 
stated  in  the  bill,  gave  it  equity,  as  was 
held,  and  authorized  the  relief  sought,  but 
were  not  sufficient  for  the  absolute  applica- 


tion of  the  rule  just  quoted  in  respect  to  the 
dissolution  of  Injunctions  in  such  cases,  yet, 
out  of  abundant  caution,  lest  a  great  rail- 
road enterprise  might  be  delayed  in  its  con^ 
struction,  operating  oppressively  against  the 
company,  as  well  as  in  great  injury  to  the 
public,  the  court  in  that  case  rendered  a  de- 
cree denying  the  relief  as  prayed  for,  and 
dissolving  the  Injunction  on  terms  of  easy 
compliance  by  the  defendant. 

The  case  of  Western  Railway  of  Alabama 
V.  Alabama  G.  T.  R.  Co.,  96  Ala.  272,  11 
South.  483,  is  another  case  of  the  character 
of  the  one  before  us,  in  which  the  court,  in 
the  exercise  of  a  sound  discretion,  balancing 
the  relative  inconvenience  and  injury  likely 
to  result  from  granting  or  withholding  the 
writ,  dissolved  the  injunction.  The  bill,  as 
stated,  made,  prima  facie,  a  clear  case  for 
injunctive  relief.  The  appellee  company  had 
entered  upon  the  land  of  the  other  company, 
without  its  consent  and  without  making  com- 
pensation therefor^  when,  as  alleged,  it  was 
not  necessary  for  said  company  to  take  com- 
plainant company's  lands,  which  were  neces- 
sary, as  was  averred,  for  the  operation  of  its 
own  road.  It  was  further  averred  that  ir- 
reparable damage  to  the  complainant  would 
restllt,  unless  the  injunction  should  be  grant- 
ed. The  lower  court  dissolved  the  tempo- 
rary injunction,  and  .this  court,  after  elabo^ 
rate  consideration,  affirmed  the  decree.  This 
was  done,  on,  the  ground,  that  it  appeared 
the  construction  of  defendant's  railway 
would  not  interfere  with  the  tracks  of  com- 
plainant, nor  with  any  track  it  had  the  right 
to  construct;  that  the  damage  to  complain- 
ant would  be  nominal;  that  the  defendant 
was  not  shown  to  be  insolTent,  and  that  to 
stop  the  work  under  the  circumstances 
would  probably  result  in  grievous  disaster  to 
its  enterprise,  which  was  of  a  public  nature, 
without  any  advantages  to  accrue  to  the 
complainant  The  bill,  notwithstanding  it 
presented  a  case  where  the  court  might  grant 
the  relief,  was  deemed  not  to  be  a  proper 
one  for  injunction,  but  one  in  which  the  com- 
plainant should  be  left  to  the  assertion  of  its 
legal  rights  in  a  court  of  law.  Citing  High- 
land Ave*  &  B.  R.  Co.  V.  Birmingham  Union 
Ry.  Co.,  93  Ala.  505,  9  South.  568;  Schur- 
meier  v.  Railroad  Co.,  6  Minn.  113  (GU.  88); 
Zabriskie  v.  Railroad  Co.,  13  N.  J.  Bq.  814; 
Gamett  v.  Railroad  Co.»  20  B^la.  889;  High, 
Inj.  §  598. 

That  the  remedy  at  law  exists  for  the  re- 
covery of  damages  in  cases  where  property 
has  been  taken  without  the  owner's  consent, 
and  without  having  been  duly  acquired  by 
condemnation  proceedings,  has  received  our 
consideration  and  approval  in  the  recent  case 
of  Railroad  Co.  v.  Matthews,  99  Ala.  24,  10 
South.  267,  where  it  was  properly  held,  that 
the  owner  might  maintain  an  action  at  law 
for  the  redress  of  the  wrong,  notwithstand- 
ing the  well-recognized  equitable  remedies 
therefor. 

In  this  Wll.  Jt  is  aJf^^dWii^^*it:& 
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Montgomery  Ballway  Company  is  the  own- 
er in  fee  simple  of  lots  1  and  2  In  square 
21  and  square  22,  Hanrick's  plot»  which  lots 
front  and  are  adjacent  to  what  has  long  been 
a  street  in  the  city  of  Montgomery,  known  as 
"River  Street"  in  all  the  maps  and  ordinances 
of  said  city;  that  the  LouisTille  &  Nashville 
Railroad  Company,  as  the  lessee  of  the  first- 
named  company,  is  now  in  the  possession, 
and  has  been  in  possession  of  said  lots  for 
more  than  10  years  past,  using  them  as  a 
part  of  its  station  and  depot  grounds  in  said 
city;  that  said  street  was  dedicated  to  the 
public  as  a  street  t)y  the  owner  of  the  orig- 
inal tract,  by  selling  lots  bordering  on  said 
street,  and  by  laying  out  the  same  on  the 
maps  as  a  street,  and  said  dedication  was  ac- 
cepted by  the  city,  and  for  more  than  50 
years  said  street  has  been  recognised  and 
maintained  as  a  public  street  by  the  corpo- 
rate authorities  thereof;  that  the  title  there- 
to has  never  been  conveyed  to  or  held  by 
the  city,  and  the  fee  to  the  center  of  said 
street  resides  in  the  complainant,— the  Mo- 
bile &  Mon^mery  Railway  Company,— so 
far  as  the  said  street  touches  the  real  estate 
aforesaid,  subject  to  the  easement  of  the  public 
therein  as  a  street;  that,  adjacent  to  the 
above-described  property,  there  has  been  laid 
out  as  a  sidewalk  and  used  for  such  purposes 
for  50  years,  a  space  of  about  10  feet,  which 
space  lies  between  the  street  and  complain- 
ant's above-described  property;  that  on  the 
13th  day  of  January,  1887,  the  city  council 
of  Montgomery,  by  ordinance,  abolished  and 
discontinued  River  street  as  a  public  street 
in  said  city,— which  ordinance  is  exhibited 
as  a  part  of  the  bill,— by  which  the  city  pur- 
ports to  grant  to  the  defendant,  the  Alabama 
Midland  Railway  Company,  the  right  to  lay, 
maintain  and  operate  railroads,  switches, 
turnouts,  and  to  stand  cars  on  said  River 
street,  and  to  change  the  grade  thereof.  It 
is  further  alleged,  on  the  advice  of  counsel, 
while  the  said  city  may  have  had  authority 
to  discontinue  River  street  as  a  public  street, 
thus  discharging  the  city  from  all  further 
obligation  or  duty  to  maintain  or  keep  the 
same  in  repair  as  a  street,  that  when  said 
street  was  abolished,  the  land  which  had 
been  occupied  as  a  street,  remaUied  subject 
to  the  original  dedication,  so  far  as  the  own- 
ers of  the  adjacent  property  were  concerned, 
as  a  thoroughfare  or  means  of  communica- 
tion to  and  from  their  property,  and  that  the 
control  and  use  of  the  same  to  the  center  of 
said  street,  by  operation  of  law,  reverted  to 
the  adjacent  property  owners  on  either  side 
thereof;  that  the  corporate  authorities  were 
without  authority  to  grant  rights  to  any  one 
to  occupy  said  street;  that  the  only  right  by 
which  any  one  could  use  any  ptirt  of  said 
street  for  any  purpose,  without  the  consent 
of  the  owner  would  be  to  take  the  same  up- 
on ad  quod  damnum  proceedings,  and  upon 
first  making  full  compensation  for  all  dam- 
ages resulting  from  the  taking,  injury  or  de- 
struction of  the  rights  of  the  adjacent  pro- 


prietors in  and  to  the  discontinued  street,  as 
provided  by  the  constitution  and  laws  of 
Alabama;  that  the  defendant  company,  on 
the  night  of  the  20th  of  January,  1897,  by 
force  and  arms,  without  the  consent  of  either 
of  complainants,  trespassed  upon  the  said 
sidewalk  above  described,  adjacent  to  the 
said  property  of  complainants,  and  cut  down 
valuable  shade  trees  thereon,  and  has  laid 
down  a  railroad  on  the  entire  sidewalk  adja- 
cent to  complainants'  said  land,  for  the  pur- 
pose of  connecting  that  track  with  other  of 
its  tracks  in  said  city;  and  it  is  charged,  that 
defendant  intends  to  change  the  grade  of 
said  River  street,  to  its  center,  and  to  use 
that  space  and  said  sidewalk  for  tracks,  and 
the  running  of  trains  thereon,  and  intends  to 
appropriate  all  of  the  space  adjacent  to  com- 
plainants' property  to  the  center  of  the  street, 
and  devote  it  to  railroad  uses,  etc;  and 
thereby  not  only  damage  complainants'  prop- 
erty on  account  of  the  nearness  of  said 
tracks,  and  the  operation  of  trains  thereon 
and  the  changing  of  the  grade,  but  destroy 
complainants'  right  of  ingress  and  egress 
over  the  street  adjacent  to  complainants' 
property.  It  is  not  averred  that  the  defend- 
ant corporation  is  insolvent 

The  ordinance  of  the  city  exhibited  to  the 
bill,  is  entitled  "An  ordinance  to  grant  the  use, 
occupancy  and  enjoyment  of  certain  parts  of 
River  and  Goldthwait  streets  in  the  city  of 
Montgomery,  to  the  Alabama  Midland  Railway 
Company,  its  successors  and  assigns*  in  con- 
sideration of  the  grant  and  dedication  by  the 
Alabama  Midland  Railway  Company  of  a 
street  sixty  feet  wide,  extending  from  Clay 
street  to  Martha  street  through  the  lands  of  the 
Alabama  Midland  Railway  Company,"  etc. 

The  preamble  to  the  ordinance  sets  out  the 
agreement  of  said  company  to  lay  out  and  dedi- 
cate said  60-feet  street  to  the  city.  In  consid- 
eration of  which  the  city  was  "to  relinquish  to 
the  Alabama  Midland  Railway  Compajoy  the 
use,  control  and  occupancy  of  certain  parts  of 
certain  streets,"— in^^Iuding  River  street,— the 
declared  purpose  of  which  was,  "to  enable  the 
said  Alabama  Midland  Railway  Company  to 
have  better  terminal  and  transportation  facili- 
ties in  said  city  of  Montgomery,  and  for  the 
good  and  convenience  of  the  general  public" 
In  consideration  of  the  premises,  the  ordinance 
declares,  "that  all  that  part  of  River  street  now 
extending  west  of  Moulton  street  *  •  * 
shall  forthwith,  upon  the  adoption  of  this  or- 
dinance, be  discontinued  and  abolished"  as  a 
public  street;  that  said  railway  company  "its 
successors  and  assigns,  may  reduce  the  grade 
of  said  abandoned  streets  to  any  extent  that  it 
may  deem  best;  may  lay  down,  maintain  and 
operate  railway  tracks  thereon,  with  necessary 
switches  and  turnouts,  and  stand  cars  upon  the 
same,"  etc 

The  defendant  demurred  to  and  answered  the 
bill.  It  admits  in  its  answer  the  ownership  as 
alleged  of  said  property,  and  the  existence  of 
River  street  for  over  20  years  past  It  also 
*'admits  existence  of  gflyf^gcl'^ 
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twenty  years,  and  user  of  same  for  street  pur- 
poses; but  denies  that  title  thereto  was  never 
conveyed  to  the  city  of  Montgomery;  does  not 
admit  that  comi^ainants,  or  either  of  them, 
have  any  such  right,  title,  dalm,  or  interest 
therein  or  thereto,  as  would  entitle  them,  or 
either  of  them,  to  one-half  of  said  street,  evefla 
if  the  same  should  ever  he  abandoned  by  said 
city,  as  a  street,  in  any  manner  whatsoever; 
admits  the  exis^^ence  of  the  sidewalk  for  a 
number  of  years,  as  stated,  but  avers  that  it 
was  seldom  used  and  has  long  since  ceased  to 
be  used  as  a  sidewalk;  that  no  one  lives  on 
said  River  street;  and  that  there  is  no  office, 
workshop,  or  other  building  on  the  north  side 
of  said  street;  that  defendant  laid  its  track  in 
such  manner  as  to  avoid  obstructing  River 
street;  that  the  land  of  complainants  abutting 
said  street,  is  so  far  below  the  surface  of  said 
street  as  to  be  dangerous  to  the  traveling  pub- 
lic, if  left  unprotected  and  unbarricaded  on 
said  north  side;  that  complainants  have  re- 
moved the  house,  formerly  used  as  their  rail- 
way offices,  and  cut  down  the  ground,  so  that 
if  defendant  should  not  grade  or  otherwise  im- 
prove that  portion  of  said  street,  great  injury 
would  probably  result  to  the  public;  and  de- 
fendant avers  that  by  laying  its  said  track 
along  the  abandoned  sidewalk,  on  the  north 
side  of  said  street  and  near  to  said  cut,  it  is 
protecting  the  general  public  by  providing 
something  like  a  barricade  against  falling  over 
said  embankment  down  into  said  cut;  that  the 
greater  portion  of  said  River  street  Is  from 
twenty  to  forty  feet  higher  than  the  level  on 
which  complainants*  railroad  tracks,  extending 
along  the  ground  abutting  said  street,  are  sit- 
uated; that  defendant  also  avers  that  it  owns 
all  the  land  on  the  south  side  of  said  street, 
and  has  its  offices  there;  and  has  used  said 
street  in  large  measure  in  reaching  said  offices, 
and  other  property  belonging  to  defendant,  and 
continues  to  so  use  the  same;  but  complain- 
ants do  not  use  said  street,  for  any  purpose; 
•  that  complainants  are  now  excavating  near  the 
north  side  of  River  street  in  such  manner  that 
it  would  require  a  ladder  to  dimb  from  com- 
plainants' tracks  in  order  to  reach  River  street; 
that  said  part  of  River  street  leads  or  runs 
west  toward  the  railroad  cut  under  Bell  Street 
Bridge,  but  terminates  at  Whitman  street;  that 
ample  and  abundant  space  is  left  on  said  street 
for  general  travd  and  for  the  entrance  and 
exit  of  every  one  desiring  to  walk,  ride,  drive, 
or  in  any  manner  to  travel  thereon;  and  de- 
fendant avers  that  it  is  impossible  for  com- 
plainants to  use  any  part  of  said  street  in  con- 
nection with  thehr  lands  unless  they  cut  down 
the  street  from  twenty  to  forty  feet,  as  afore- 
said. A  map  of  said  street  is  attached  and 
marked  *£3xhlbit  Y,'  and  prayed  to  be  taken  as 
part  of  this  answer.  And  defendant  av^s 
that  defendant  has  not  cut  down  the  grade,  or 
in  any  manner  interfered  with  the  free  use  of 
River  street." 

"For  answer  further  defendant  says  that  the 
true  intent  and  meaning  of  said  ordinance  is, 
that  the  city  council,  recognizing  the  great  im- 


pcNtance  of  the  contemi^ated  improvement,  in- 
creased facilities  for  trade  and  travel,  the  com- 
mercial aid  to  the  city,  as  well  as  the  interests 
of  defendant,  and  also  in  consideration  of  the 
dedication  of  valuable  realty  as  a  public  street 
known  as  *Glisby  Avenue,'  and  for  other  val- 
uable considerations  by  defendant,  did  grant 
unto  defendant  the  right  to  lay  its  track,  and 
run  its  cars  on  and  over  River  street,  and  to 
improve  the  same  for  the  purpose  above  stated; 
and  this  was  done  in  strict  compliance  with 
said  grant  to  defendant  by  the  said  dty  coun- 
cil of  Montgomery,  by  means  of  an  ordinance 
adopted  in  compliance  with  legislative  author- 
ity, granted  unto  said  city  of  Montgomery,  and 
the  said  city  council,  as  will  more  fully  ap- 
pear from  section  7,  page  14,  of  charter  of 
Montgomery,  as  contained  in  the  city  Ck)de  of 
Montgomery,  to  wit: 

*'*A«'  Section  7.  To  establish,  open,  alter, 
widen,  extend,  grade,  cut  down,  ffil  in,  pave  or 
alter,  or  improve  any  street,  avenue,  sidewalk, 
public  park,  grounds,'  etc. 

"  *B.'  Section  16,  p.  19,  'power  to  authorize 
the  use  of  streets  of  said  city  [by]  horse,  steam, 
or  electric  railroad  and  to  regulate  the  same;' 
and  by  virtue  of  the  authority  therein  conferred 
defendant  did  erect  a  single  track  on  said  por- 
tion of  said  street  and  run  its  cars  thereon,  un- 
til complainants  obtained  a  writ  of  injunction 
from  this  honorable  court  restraining  the  use 
and  operation  thereof." 

The  charter,  in  its  sixteenth  section,  further 
confers  on  the  city  the  power  "generally  to  con- 
trol and  regulate  the  use  of  the  streets  for  any 
and  all  purposes." 

The  answer  further  sets  up,  that  In  so  far  as 
the  city  authorized  the  use  of  said  street  by 
defendant,  the  license  was  under  legislative 
authority  duly  and  wisely  exercised;  "that  de- 
fendant is  not  occupying  one  inch  of  ground 
ever  occupied  by  complainants,  or  either  jof 
them;  that  clefendant  is  not  occupying  one  inch 
of  ground  that  could  be  occupied  by  complain- 
ants, or  either  of  them,  if  defendant  immedi- 
ately removed  its  track,  or  In  any  wise  or 
manner  renounced  or  relinquished  any  right 
or  privilege  to  use  said  street,"  which  it  ac- 
quhred  under  said  ordinance.  It  is  further 
shown  that  the  Mobile  &  Ohio  Railroad  Ck>m- 
pany,  operating  685  miles  of  road,  is  libw 
building  a  road  from  Oolumbus,  Miss.,  to 
Montgomery,  Ala.,  involving  an  expenditure 
of  many  millions  of  dollars,  which  railroad 
company  will  reach  the  city  of  Montgomeiy 
over  the  terminals  of  the  defendant  company, 
provided  for  in  said  ordinance. 

It  seems  to  be  well  settled,  that  the  legisla- 
ture has  the  power,  generally,  to  vacate  a  street' 
in  a  city,  and  may  delegate  this  power  to  the 
municipal  authorities.  Elliott,  Roads  &  S.  (561. 
663,  and  authorities  dted.  Whatever  may  be 
said  of  said  city  ordinance,  as  to  whether  It 
exceeded  in  part  the  powers  conferred  on  it  by 
the  legislature  or  not,  we  apprehend  it  was,  so 
far  as  appears,  a  valid  license  by  the  city,  and 
to  that  extent  within  its  grant  of  powers,  for 
the  defendant  to  occap^izl^f^yHg^^i^^^ 
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street  on  which  It  is  alleged  It  laid  Its  track. 
Peters  v.  Railroad  Co.,  56  Ala,  537;  Perry  v. 
Railroad  Co.,  supra.  All  such  licenses,  how- 
ever, must  be  granted,  subject  to  the  rights  ot 
abutting  proprietors,  under  the  constitution  and 
laws  of  the  state,  who  may  have  acquired 
rights  by  the  terms  of  the  dedication  under 
which  the  street  was  set  apart,  and  may  sus- 
tain special  injury  thereby.  Town  of  Avon- 
dale  V.  McFarland,  101  Ala.  381,  13  South. 
504. 

From  all  this  It  appears  that  the  complainants 
are  seeking  in  this  suit,  to  prevent  the  de* 
fendant  from  doing  what  they,  themselves, 
could  not  do,  except  under  a  license  from  the 
city,  to  which  they  would  be  no  more  entitled 
than  defendant.  The  sidewalk  on  which  de- 
fendant's road  is  placed,  is  high  up  on  a  bluff 
away  from  complainants'  lines  and  business, 
incapable  of  use  by  them,  so  tar  as  appears, 
unless  dug  away  to  the  level  of  their  lines  be- 
low, which  would  more  effectually  destroy  said 
sidewalk,  than  its  occupancy  by  defendant 
tends  to  destroy  or  injure  it  Nor  could  com- 
plainants occupy  any  portion  of  said  street  to 
its  center,  without  impairing  public  conven- 
iences as  much  or  more  than  defendant's  occu- 
pancy does.  That  the  running  of  a  line  along 
said  street  for  terminal  facilities  and  connec- 
tions by  the  defendant  company  and  the  Mo- 
bile &  Ohio  Railroad  Company,  are  most  im- 
portant to  the  respective  companies  and  of 
very  great  moment  to  the  public  welfare,  seems 
to  be  cleariy  manifest  If  the  complainants 
suffer  any  damage  in  consequence,  it  has  not 
been  made  to  appear  to  be  large,  and  taking  as' 
true,  the  responsive  averments  of  the  answer, 
It  does  appear  It  would  be  InaDnsiderable  as 
compared  with  the  loss  that  would  be  entailed 
by  the  perpetuation  of  the  injunction;  and  so 
far  as  appears,  defendant  is  able  to  respond  in 
damages  for  any  injury  It  may  have  caused  the 
complainants.  Its  perpetuation  would  prob- 
ably result  in  grievous  disaster  to  defendant 
and  the  other  company,  without  any  apparent 
advantage  to  accrue  to  complainants. 

This  is  the  case  as  made  by  the  answer,  and 
referring  only  to  such  parts  of  it,  as  may  be 
properly  deemed  responsive,  it  is  one  of  those 
cases,  in  which  a  court  of  equity,  in  the  exer- 
cise af  a  sound  judicial  discretion,  refuses  to 
Interfere  by  injunction,  leaving  the  parties  to 
legal  remedies.  Wharton  v.  Hannon  (Ala.)  22 
South.  287.  But  the  blU  Is  not  without  equity, 
and  on  a  final  hearing,  the  denials  of  the  an- 
swer may  not  be  supported  by  the  evidence. 
Nor  is  the  bill  incapable  of  amendment,  pre- 
senting a  case.  If  facts  exist,  which  would  re- 
quire injunctive  relief.  The  city  court  prop- 
erly decreed  a  dissolution  of  the  injunction,  but 
WSM  in  error  in  sustaining  the  motion  to  dis- 
miss the  bill  for  want  of  equity. 

The  result  Is  the  decree  must  be  reversed, 
and  a  decree  rendered  overruling  the  motion  to 
dismiss  the  bill  for  want  of  equity,  and  dis- 
solving the  injunction,  each  party  paying  one- 
half  the  costs  of  appeal,  and  the  cause  is  re- 
manded. 


(116   Ala.   557) 
WATSON  V.  KIRBY  et  al.i 
(Supreme  Court  of  Alabama.    Dec.  8,  1897.) 

Pleas  —  Fkaudulbnt   Representations — Habm- 

LESS  £rkor. 
'  1.  A  plea  need  not  be  stricken  because  pre- 
senting two  separate  grounds  of  defense. 

2.  It  is  no  ground  for  striking  plea  that  after 
stating  that  the  contract  on  which  the  complaint 
was  founded  stipulated  that  the  logs  to  be  deliv- 
ered thereunder  ''should  pass  regular  inspection 
as  to  damage,  flaws,  etc.,  it  alleged  that  such 
words  meant  that  only  merchantable  or  good 
logs  could  be  deUvered. 

3.  The  makinp  of  false  and  fraudulent  repre- 
sentations to  induce,  and  inducing,  a  contract, 
may  be  interposed  to  an  action  on  the  contract, 
though  the  conti-act  does  not  include  or  refer  to 
the  representations. 

4.  Any  errors  in  rulings  on  demurrer,  motions 
and  replications,  relating  to  the  special  plea  of 
recoupment,  cannot  avail  to  reverse  the  judg- 
ment, so  ler  as  it  sustains  the  plea  of  payment. 

Appeal  from  circuit  court,  Colbert  county; 
Thomas  R.  Roulhac,  Judge. 

Action  by  C  L.  Watson  against  Kirby  & 
Sons.  Judgment  for  defendants.  Plaintiff 
appeals.    Modified  and  affirmed. 

The  defendants  pleaded  the  general  issue 
and  payment,  and  filed  several  special  pleas. 
In  the  first  special  plea  the  contract  sued  up- 
on was  set  out,  and  the  defendants  averred 
that  the  plaintlflC  had  not  delivered  the  logs 
as  contracted  for,  and  that  there  had  been  a 
breach  of  the  contract  by  the  plaintiff.  The 
seventh  and  tenth  special  pleas,  as  amend- 
ed, were  as  follows:  "7.  The  defendants,  in 
answer  of  the  complaint  of  plaintiff  filed  in 
this  cause,  answer  and  plead:  That  the 
plaintiff  entered  into  the  contract  with  the 
defendants  on  or  about  the  6th  day  of  No- 
vember, 1894,  as  set  out  in  the  first  plea  filed 
herein,  and  the  defendants  aver  that  they 
entered  into  the  said  contract  on,  to  wit, 
said  6th  day  of  November,  1804.  That  at 
the  time  said  contract  was  made,  and  for 
the  purpose  of  inducing  the  defendants  to 
enter  into  said  contracft,  plaintiff,  by  his 
agent,  represented  to  defendants  that  he  had 
from  200,000  to  300,000  feet  of  good  poplar 
logs  ready  for  delivery  on  said  Bear  river. 
That  said  representations  were  made  to  in- 
duce defendants  into  said  contract  of  pur- 
chase, and  did  Induce  them  thereto,  and  de- 
fendants aver  that  said  representations  were 
falsely  and  fraudulently  made.  That  the 
plaintiff  did  not  have  at  that  time  200,000  or 
300,000  feet  of  good  poplar  logs,  and  com- 
paratively none  cut,  and  ready  for  delivery, 
on  said  river,  as  per  terms  of  said  contract. 
That  the  plaintiff,  by  said  fraud  and  deceit, 
induced  defendants  to  contract  to  purchase 
said  good  poplar  logs.  That,  by  reason  of 
said  fraud  and  deceit,  defendants  have  been 
damaged  to  the  amount  of  fifteen  hundred 
dollars.  In  this:  That  the  defendants  did 
begin  to  operate  a  sawmill  on  Bear  river,  In 
Colbert  county,  Ala.,  for  the  purpose  of  saw- 
ing poplar  logs  into  lumber  for  profit,  which 
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was  well  known  to  plaintiff.  That  they,  up- 
on the  faith  of  such  representations  of  plain- 
tiff, upon  which  they  relied,  and  believed  to 
be  true,  made  contracts  for  the  sale  of  the 
lumber  to  be  sawed  out  of  said  logs  to  sol- 
vent parties,  for  cash,  as  soon  as  they  could 
saw  them  into  lumber,  to  be  delivered  to 
such  purchasers  at  Margerun,  near  Bear 
river.  That,  by  reason  of  the  fraud  and  de- 
ceit of  plaintiff,  the  defendants  were  unable 
to  carry  out  the  contract  with  said  purchas- 
er, and  get  the  benefit  of  the  profit  that 
would  have  accrued  to  them  therefrom, 
which  would  have  amounted  to,  to  wit, 
$1,500,  which  defendants  hereby  recoup 
against  plaintiff's  demand,  and  they  ask 
judgment  for  the  excess."  "(10)  And,  for 
further  plea  in  this  behalf,  defendants  say: 
That  they  entered  into  the  contract  as  set 
out  in  the  first  plea  filed  herein.  That,  at 
the  time  said  contract  was  made,  plaintiff 
represented  that  he  had  more  than  two  hun- 
dred thousand  feet  of  poplar  logs  cut  and 
ready  for  delivery  on  said  Bear  river,  Scrib- 
ner's  measure,  that  would  pass  regular  in- 
spection as  to  damage,  fiaws,  etc.  That,  un- 
der the  terms  of  the  said  contract,  it  was 
agreed  that  the  poplar  logs  referred  to  there- 
in should  pass  regular  inspection  as  to  dam- 
age, fiaws,  etc.;  and  defendants  aver  that 
said  words,  'subject  to  regular  inspection  as 
to  damage,  flaws,  etc.,'  contained  in  said  con- 
tract, meant  that  only  merchantable  or  good 
poplar  logs  could  be  delivered  thereunder. 
That,  by  reason  of  said  representations,  de- 
fendants were  induced  to  make  said  con- 
tract; that  said  representations  were  false- 
ly and  fraudulently  made,  with  the  intent  of 
inducing  said  defendants  to  make  said  con- 
tract That  defendants  made  said  contract 
with  plaintiff  for  the  purpose  of  sawing  the 
poplar  logs  Into  lumber,  for  sale  and  profit, 
and  that  this  purpose  was  known  to  plaintiff. 
That  at  the  time  said  contract  was  made, 
and  until  this  suit  was  brought,  there  were 
no  good  poplar  logs,  or  logs  that  would  pass 
the  inspection  provided  for  in  said  contract, 
of  the  quantfty  in  said  contract  provided 
for,  cut  and  ready  for  delivery,  procurable 
on  said  Bear  river  at  defendants'  said  mill, 
and  this  was  known  to  plaintiff.  That,  if 
plaintiff  had  delivered  200,000  feet  of  poplar 
logs  under  the  terms  of  said  contract,  it 
would  have  furnished  defendants  with  lum- 
ber of  the  following  quairties  and  quantities, 
to  wit:  Of  first  and  second  class,  120,000 
feet;  of  common,  48,000  feet;  of  shipping 
culls,  24,000  feet;  of  mlU  culls,  8,000.  That 
defendants  had  contracted  for  the  sale  of 
the  produce  of  lumber  of  the  said  logs  to 
solvent  parties,  for  cash,  at  the  following 
prices,  at  defendants  said  mill,  to  wit:  For 
first  and  second  class  poplar  lumber,  at  $16 
per  thousand  feet;  for  common,  at  $7  per 
thousand  feet;  and  for  shipping  culls,  at  $4 
per  thousand  feet;  and  that  at  said  prices 
said  poplar  logs  would  have,  if  delivered  ac- 
cording to  said  contract,  been  sold  at,  to  wit, 


$2,352.  That  plaintiff  delivered  abott  U6,- 
000  feet  of  poplar  logs  that  were  very  Infe- 
rior, and  that  would  not  have  passed  regular 
inspection  as  to  damage,  flaws,  etc.,  but 
that,  because  of  defendants'  inability  of  get- 
ting other  poplar  logs  at  said  mill,  it  was 
agreed  to  measure  the  lumber  sawed,  with- 
out waiving  defendants'  rights  against 
plaintiff  for  failing  to  deliver  all  of  said 
logs,  according  to  his  said  contract  That 
said  logs  so  delivered,  when  cut,  produced 
lumber  as  follows,  to  wit:  Of  flrst  and  sec- 
ond class,  to  wit,  20,000  feet;  of  common, 
to  wit,  20,000;  of  shipping  culls,  to  wit, 
20,000  feet,— which  would  have  sold  under 
the  terms  of  said  contract  of  sale  for,  to 
wit,  $560;  and  defendants  aver  that  they 
were  ready  and  willing  to  receive,  and  ready, 
willing,  and  able  to  pay  for,  all  the  logs  de- 
livered by  plaintiff  under  said  contract,  or 
that  should  have  been  delivered  under  said 
contract;  and  defendants  aver  that,  by  rea- 
son of  plaintiff's  failure  to  deliver  said  pop- 
lar logs  under  said  contract,  as  herein 
shown,  they  were  damaged  in  the  sum  of, 
to  wit,  $1,700,  which  defendants  hereby  re* 
coup  against  plaintiff's  demand,  and  they 
ask  for  judgment  for  the  excess." 

The  defendants  make  the  following  mo- 
tion: "Gomes  the  plaintiff,  and  moves  the 
court  to  strike  from  the  flies  plea  No.  10,  be- 
cause it  sets  two  separate  and  distinct  de- 
fenses in  one  plea.  (2)  And  he  moves  to 
strike  out  the  allegations  of  said  plea  stating 
what  defendants  could  have  gotten  for  lum- 
ber sawed  from  *good  poplar  logs,'  because 
the  contract  set  up  in  said  plea  shows  on  its 
face  that  It  was  not  a  contract  to  deliver 
any  particular  quality  of  lumber.  (3)  Be- 
cause the  plea  raises  an  immaterial  issue. 
(4)  And  he  moves  to  strike  out  that  part  of 
plea  No.  10  stating  that  200,000  feet  of  good 
poplar  logs  would  have  furnished  lumber  of 
certain  quality  and  quantities,  because  it 
presents  an  immaterial  issue;  and  (2)  be- 
cause the  contract  set  up  in  said  plea  does 
not  stipulate  for  the  delivery  of  logs  of  any 
particular  quality."  This  motion  was  over- 
ruled. Thereupon  the  plaintiff  demurred  to 
the  seventh  plea,  upon  the  following 
grounds:  "(1)  Because  the  matters  and 
things  set  up  in  said  plea  cannot  be  set  up 
as  an  offset  to  plaintiff's  action  in  this  cause. 
(2)  Because  the  damages  claimed  by  the  de- 
fendants in  said  plea  No.  7  sounds  in  dam- 
ages merely,  and  is  not  available  as  a  plea 
of  set-off.  (3)  Because  the  contract  set  up 
in  said  pleas  is  not  the  foundation  of  plain- 
tiff's cause  of  action  in  this  cause.  (4)  Be- 
cause the  alleged  fraudulent  representations 
were  made  prior  to  the  execution  of  said 
written  contract  set  up  in  said  pleas,  and 
the  damage  alleged  to  have  resulted  is  not  a 
legitimate  subject  of  set-off  or  recoupment 
in  this  cause."  To  the  tenth  plea  the  plain- 
tiff demurred  upon  the  following  grounds: 
"(1)  Because  the  alleged  fraudulent  repre- 
sentations were  made  before  the., contract 
Digitized  by  VjOCfvIC 
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mentioned  in  said  plea  was  executed,  which 
is  the  sole  memorial  of  the  agreement  of  the 
parties  then  made.  (2)  Because  the  contract 
shows  on  its  face,  as  set  out  in  the  plea,  that 
plaintiff  was  to  deliver  a  particular  lot  of 
logs,  regardless  of  this  quality  or  quantity. 
(8)  Because  the  damages  claimed  in  said  plea 
sounds  in  damages  merely,  and  is  not  avail- 
able as  a  set-off  in  this  action.  (4)  Because 
the  fraudulent  representations  complained 
of  do  not  grow  out  of  the  contract  set  up 
and  referred  to  in  said  plea.  (5)  Because 
the  alleged  false  representations  are  not  set 
up  in  said  contract,  and  they  become  no  part 
of  the  contract  between  the  plaintiff  and  de- 
fendants. (6)  Because  the  profits  which  the 
defendants  alleged  they  would  have  made 
on  the  logs,  if  they  had  been  'good  poplar 
logs,*  is  not  a  legitimate  subject  of  set-off 
in  this  case,  as  the  contract  set  up  and  re- 
ferred to  in  said  plea  irtipulates  for  the  de- 
livery of  a  certain  lot  of  logs,  without  refer- 
ence to  their  qtialtty  or  quantity.  (7)  De- 
fendants fall  to  set  out  in  detail  and  defi- 
nitely the  way  and  manner  by  which  they 
would  have  obtained  the  profit  of  five  dol- 
lars on  each  one  thousand  feet  of  lumber 
sawed.  (8)  And  because  said  pleas  failed  to 
aver  sufficient  facts  upon  which  to  arrive  at 
any  measure  of  damages  sustained  by  the 
defendants.  <0)  Because  It  Is  not  shown 
where  defendants  could  have  sold  the  lum- 
ber at  prices  stated  in  Vaid  plea,  or  cost  of 
transportation  and-  expense  of  hauling 
same.*'  These  demurrers  were  overruled, 
and  the  plaintiff  duly  excepted.  The  plain- 
tiff then  filed  replications  to  the  several  spe- 
cial pleas,  and  the  defendants'  demurrer  to 
these  several  replications  was  sustained,  to 
which  ruling  the  plaintiff  duly  excepted; 
but,  under  the  opinion  of  the  court,  it  is  un- 
necessary to  set  out  these  replications  in  de- 
tail. The  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and,  upon  the 
hearing  of  all  the  evidence,  the  court  ren- 
dered judgment  for  the  defend|ints  on  the 
plea  of  payment,  and,  upon  the  defendants' 
plea  of  recoupment,  rendered  judgment  in 
their  favor  against  the  plaintiff  for  the  bal- 
ance due  the  defendants  from  the  plaintiff. 
The  plaintiff  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Oandler  &  Candler  and  Kirk  &  Almon,  for 
appellant  J.  H.  Nathat,  W.  H.  Sawtelle,  and 
James  Jackson,  for  appellees. 

GOIiBMAN,  J.  The  present  litigation  grew 
out  of  the  following  written  agreement: 
"luka.  Miss.,  Nov.  6th,  1894.  Know  all  men 
by  these  presents,  that  I,  G.  L.  Watson,  do 
hereby. agree  to  put  a  certain  lot  of  poplar 
logs,  now  in  Bear  creek,  into  the  boom  at 
Watson  &  Hughes'  mill,  for  William  Kirby  & 
Sons,  for  the  sum  of  five  (5)  dollars  per  thou- 
sand feet,  Scribner  measure,  and  subject  to 
regular  inspection  as  to  damage,  fiaws,  etc. 


I  further  agree  with  the  said  Klrl^  &  Sons 
to  put  the  logs  there  Just  as  soon  as  the  stage 
of  the  water  will  permit  them  to  be  run.  It 
Is  further  agreed  and  understood  that  the  price 
of  five  (5)  dollars  per  thousand  feet  shall  be 
due  and  payable  as  soon  as  said  logs  are  in- 
spected and  measured  in  the  booms,  which 
shall  be  done  immediately  on  their  delivery 
into  the  boom,  said  logs  estimated  to  be  be- 
tween two  hundred  and  three  hundred  thou- 
sand feet,  which  are  cut  and  ready  to  be  run 
when  the  water  rises  sufficiently."  Watson 
sued,  and  the  case  was  tried  by  the  court  with- 
out a  Jury. 

The  first  count  of  the  complahit  counts  upon 
the  contract,  and  claims  $900  for  "a  lot  of 
logs  sold"  to  the  defendants;  and  avers  a  de- 
livery to  the  defendants  of  the  logs  under  the 
contract,  and  that  they  sawed  200,000  feet, 
at  ^  per  1,000,  upon  which  the  defendants 
were  entitted  to  a  credit  of  $100.  The  second 
count  is  in  the  common  form,  for  "poplar  logs, 
merchandise,  goods,  and  chattels  sold  and  de- 
livered to  defendants  at  their  instance  and  re- 
quest" There  were  two  other  counts  added, 
it  seems,  during  the  progress  of  the  trial.  The 
first  of  these,  which  makes  the  third  count  of 
the  complaint,  sets  out  the  above  contract  in 
full,  and  avers  that  after  a  delivery  of  a  por- 
tion of  said  logs  under  the  contract,  to  wit, 
the  amount  of  177,432  feet  the  defendanU  re- 
pudiated said  contract  and  refused  to  receive 
the  balance  of  said  logs  and  pay  for  the  same, 
and  refused  to  measure  and  pay  for  the  logs 
as  stipulated  In  the  contract,  and,  by  sawing 
and  converting  some  of  the  logs  to  their  own 
use  before  the  stage  of  the  water  on  Bear 
creek  would  permit  the  balance  of  the  lots  of 
logs  to  be  delivered  to  the  defendants,  became 
indebted  to  the  plaintiff  for  the  177.432  feet 
received  by  them,  and  then  admits  a  credit 
of  $100.  The  fourth  and  last  count  also  sets 
out  the  contract  In  full,  and  claims  payment 
for  177,430  feet  of  poplar  sawlogs  sold  to  de- 
fendants. It  avers  "that  said  lot  of  logs 
measured  177,430  feet  after  deducting  all  dam- 
ages, fiaws,  etc.,  as  stipulated  in  said  contract, 
and  that  the  whole  amount  of  said  lot  of  logs 
were  delivered  except  about  ten  thousand  feet, 
which  plaintiff  was  unable  to  deliver  on  ac- 
count of  the  very  low  stage  of  the  water  in 
Bear  creek,  before  the  defendants  shut  down 
their  mill,  and  moved  out  of  the  state  of  Ala- 
bama, •  ♦  •  and  refused  to  receive  the 
balance  of  them.  Wherefore  plaintiff  sues  to 
recover  the  full  amount  of  177,430  feet  fts 
stipulated,"  etc.,  giving  credit  for  $100.  The 
defendants  filed  a  number  of  pleas,  many  of 
which  were  included  in  the  plea  of  the  gen- 
eral issue,  and  there  was  also  the  plea  of  pay- 
ment. On  the  plea  of  payment  the  court  found 
the  issue  in  favor  of  the  defendants,  and  the 
court  also  found  for  the  defendants  on  their 
counterclaim  of  recoupment  and  rendered 
Judgment  in  their  favor  against  the  plaintiff. 
There  were  a  number  of  special  pleas  also. 
W^e  will  consider  at  this  time  only  those  as 
to  which  rulings  were  made  by  the  com-t.l^ 
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which  the  plaintiff  reserved  exceptions,  and 
which,  in  our  opinion,  require  a  decision. 

Following  the  Judgment  of  the  court,  we  find 
that  the  motion  to  strike  plea  No.  10  and  parts 
of  it  from  the  file  was  overruled.  The  fact 
that  a  plea  may  present  two  separate  grounds 
of  defense  does  not  demand  that  it  be  stricken 
from  the  files.  The  plea  states  that  by  the 
terms  of  the  contract  it  was  agreed  that  the 
poplar  logs  referred  to  therein  "should  pass 
regular  inspection  as  to  damage,  flaws,  etc.," 
*'and  defendants  aver  that  said  words  'subject 
to  regular  inspection  as  to  damage,  fiaws,  etc.,' 
contained  in  said  contract,  meant  that  only 
merchantable  or  good  poplar  logs  could  be  de- 
livered thereunder."  This  court  does  not  Judi- 
cially know  what  was  intended  by  the  par- 
ties by  the  terms,  ''subject  to  regular  inspec- 
tion as  to  damage,  fiaws,  etc."  The  pleader 
undertakes  to  inform  the  court.  Whether  he  is 
correct  in  his  definition  is  a  matter  of  proof. 
This  ground  for  striking  the  plea  was  properly 
overruled.  The  other  grounds  do  not  require 
further  consideration. 

The  plahitiff's  demurrers  to  pleas  7  and  10 
were  overruled.  Applying  the  rule,  that  we 
are  to  pass  upon  only  the  precise  grounds  of 
demurrer  assigned,  there  was  no  error  in  over- 
ruling the  demurrers.  The  defendants  do  not 
plead  an  offset  to  the  demand  of  plaintiff,  but 
tbey  dalm  by  recoupment  A  plea  may  state 
certain  facts  prima  facie  material,  and  aver 
that  they  were  falsely  and  fraudulently  made, 
to  induce  the  making  of  a  contract,  and  were 
the  inducement,  and  the  fact  that  the  contract 
itself  does  not  include  the  representations,  or 
refer  to  them,  cannot  be  urged  agahist  the  va- 
lidity or  sufficiency  of  such  a  plea.  The  other 
grounds  of  demurrer  have  been  disposed  of  un- 
der the  motion  to  strike. 

Without  passing  upon  the  merits  of  each  of 
the  replications  to  defendants'  pleas  to  which 
demurrers  were  sustained,  it  is  sufficient  to 
say  that  the  plaintiff  had  the  full  benefit  of 
such  replications,  in  the  Johider  of  issue  upon 
the  defendants'  pleas,  and  in  the  third  and 
fourth  counts  added  during  the  progress  of  the 
trial.  In  considering  the  pleadings,  as  also 
the  merits  of  the  case,  it  must  be  borne  in 
mind  that  plaintiff  sues  in  common  form  for  a 
quantum  valebat,  as  well  as  upon  the  contract, 
and  whatever  tended  to  show  the  real  value 
of  the  logs  wai  legitimate  evidence.  We  find 
no  error  in  the  ruling  of  the  court  upon  the 
pleadings.  Independent  of  these  considera- 
tions, the  record  shows  that  issue  was  Joined 
upon  the  general  issue  and  on  the  plea  of  pay- 
ment The  Judgment  of  the  court  adjudges 
"that  upon  the  defendants'  plea  of  payment  the 
issue  is  found  in  favor  of  the  defendants."  If 
the  conclusion  of  the  court  upon  the  plea  of 
payment  is  sustained  by  the  evidence,  although 
there  may  have  been  error  in  the  ruling  of 
the  court  upon  the  demurrer  and  motions  and 
replications  relating  to  the  special  plea  of  re- 
coupment such  error  would  not  avail  to  re- 
verse the  cause,  so  far  as  the  Judgment  of 
the  coturt  sustains  the  plea  of  payment    Sha- 


han  V.  RaUroad  Co.  (Ala.)  22  South.  449,  and 
authorities  cited.  The  cause  was  tried  by  the 
court  without  a  Jury.  We  have  examined  the 
record  very  thoroughly.  It  cannot  be  doubted 
that  there  is  an  abundance  of  evidence  which 
sustains  the  finding  of  the  court  upon  the  plea 
of  payment  Following  the  general  rule  In 
such  cases,  we  are  required  to  affirm  the  Judg- 
ment Bogle  V.  Bogle's  Adm'r,  23  Ala.  544:- 
546;  Kirksey  v.  Kirksey,  41  Ala.  635;  Wood- 
row  V.  Hawving,  105  Ala.  ^40,  16  South.  720, 
Scarborough  v.  Borders  (Ala.)  22  South.  180. 

The  court  also  rendered  Judgment  in  favor  of 
the  defendants  against  the  plaintiff  upon  the 
counterclaim  set  up  in  the  plea  of  recoupment. 
We  have  examined  the  evidence  Introduced  in 
support  of  this  claim,  and  the  rulings  of  the 
court  upon  the  exclusion  and  admission  of  such 
evidence.  We  are  not  clearly  satisfied  that  the 
court  is  entirely  free  from  error  upon  the  claim 
of  recoupment  Counsel  for  appellees  in  their 
brief  request  an  affirmance  upon  the  plea  of 
payment  The  statute  under  which  the  appeal 
Is  prosecuted  authoi^lzes  the  court  to  render 
such  Judgment  as  in  its  Judgment  should  be 
rendered.  The  appellant  has  no  right  to  a  re- 
versal of  the  Judgment  upon  the  plea  of  pay- 
ment The  appellees  consent  to  a  Judgment 
for  plaintiff  upon  the  plea  of  recoupment  Of 
this  the  appellant  cannot  complain.  Judgment 
will  therefore  be  r^dered  for  the  defendants. 
We  must  not  be  understood  as  holding  that  the 
bill  of  exceptions  sufficiently  shows  that  it  con- 
tains all  the  evidence.    Modified  and  affirmed. 


017  Ala.   264) 
BANKS  V.  SPEAR, 
(Supreme  C!oart  of  Alabama.    Feb.  9,  1898.) 
Ejectment— Tenant  in  Possession. 
Ejectment  cannot  be  maintained  against  tiie 
real  owner  where  the  property  is  in  the  actual 
possession  of  a  tenant 

Appeal  from  circuit  court  Walker  county; 
James  J.  Banks,  Judge. 

This  was  a  statutory  action  of  ejectment 
brought  by  William  Banks  against  John  Spear, 
as  administrator  de  bonis  non  of  the  estate  of 
M.  D.  Burchfield,  and  sought  to  recover  the 
possession  of  certain  lands  ia  the  town  of  Jas- 
per. The  defendant  ffied  a  special  plea,  in 
which  he  set  up  that  he  was  not  in  possession 
of  the  lots  sued  for,  in  whole  or  in  part,  at  the 
commencement  of  the  suit  The  plaintiff  filed 
a  replication  to  this  plea.  In  which  he  alleged 
that  the  defendant  was  the  administrator  de 
bonis  non  of  the  estate  of  M.  D.  Burchfield, 
deceased,  and  as  such  had  recovered  possession 
of  the  lots  sued  for,  and  now  has  possession  of 
the  same  through  a  tenant,  who  has  from  time 
to  time  paid  the  defendant  rent  for  said  lots. 
The  defendant  moved  the  court  to  strike  the 
replication  from  the  ffie,  upon  the  following 
grounds:  (1)  Because  it  presents  an  Immate- 
rial issue;  (2)  because  it  is  a  departure  from 
the  complaint;  (3)  because  the  facts  alleged  in 
the  plea  show  that  defendant  was  not  in  pos- 
session of  the  premises  sued  for*.   T3i^  Q)oyt}Qo 
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was  granted,  to  wblcb  ruling  at  the  court  the 
plaintiff  excepted.  Upon  the  trial  of  the  cause 
there  was  a  verdict  and  Judgment  for  the  de- 
fendant. The  plaintiff  appeals,  and  assigns  as 
error  the  rulings  of  the  court  in  granting  the 
motion  of  the  defendant  to  strike  the  plaintiff's 
replication  from  the  file,  and  the  rendition  of 
judgment  for  the  defendant.     Affirmed. 

Appling  &  McGuire,  for  appellant.  Coleman 
&  Bankhead,  for  appellee. 

McCLELIAN,  J.  What  was  said  in  the  case 
of  Spear  y.  Banks  (Ala.)  21  South.  834,  viz., 
*'If  Spear  should  be  defeated  in  his  application 
for  the  sale  of  the  lots,  he  would  be  liable  in 
ejectment,  at  the  suit  of  Banks  for  the  recov- 
ery of  the  possession  of  them/*— proceeded  on 
the  assumption  of  Spear's  personal  possession 
of  the  lots,  and  meant  no  more  than  that  Banks 
would  be  entitled  to  the  possession  as  against 
Spear,  or  any  one  holding  under  Spear.  The 
court  did  not  Intend,  by  the  language  used,  to 
deny  or  question  the  doctrine  that  in  the  stat- 
utory real  action,  as  well  as  in  ejectment,  fhe 
tenant  in  possession  is  the  only  proper  party 
defendant  That  matter  was  not  at  all  in  the 
mind  of  the  court.  Morris  v.  Beebe,  64  Ala. 
300.  The  circuit  court  properly  ruled  that  this 
action  could  not  be  brought  against  Spear  while 
the  land  was  in  the  actual  possession  of  a  ten- 
ant under  Spear,  and  the  Judgment  is  affirmed. 


CUT  Ate.  839} 

WARREN  et  al.  v.  LAWSON.i 
(Supreme  Court  of  Alabama.    Jan.  11,  1898.) 
Eqcitt— Rboistbr'b  Findings— Exceptions. 

1.  Rule  03  of  chancery  practice,  requiring  the 
solicitor  filing  exceptions  to  note  at  the  foot  of 
each  exception  ^he  evidence  relied  on  by  him  to 
support  it,  is  not  complied  with  by  reference  to 
the  mass  of  testimony,  embracing  matters  hav- 
ing no  relevancy  to  the  particular  matter  of  the 
exception. 

2.  Register's  findings  of  fact  cannot  be  set 
aside  unless  clearly  wrong. 

Appeal  from  city  court  of  Montgomery;  John 
G.  Winter,  Judge. 

Bill  by  W.  H.  Lawson  against  J.  R.  Warren 
and  others.  Exceptions  to  register's  report  In 
favor  of  complainant  were  overruled,  and  re- 
spondents appeal.     Affirmed. 

Thos.  H.  Watts,  for  appellants.  Tompkins 
&  Troy,  for  appellee. 

HBAD,  J.  The  bill  was  ffied  by  Lawson 
against  Warren  and  others  to  establish  the  pay- 
ment and  satisfaction  of  certain  mortgages  exe- 
cuted by  him  to  secure  the  purchase  money  of 
certain  lands,  and  the  farm  stock  and  certain 
supplies  thereon,  purchased  by  Lawson  from 
Warren;  or  to  redeem,  if  it  should  be  found 
that  any  part  of  the  indebtedness  remained  un- 
paid. Under  decree,  an  account  was  stated  by 
the  register  involving  many  items  and  transac- 
tions between  the  parties,  which  ascertained  a 
balance  of  $2.20  only  against  the  complahiant, 

1  Rehearing  denied  January  11,  1898. 
23  So.-;} 


and  the  register's  report  was  confirmed  by  the 
chancellor,  the  exceptions  filed  thereto  by  the 
respondents  being  overruled.  The  case  comes 
before  us  from  that  ruling. 

The  controversy  had  its  origin  in  the  sale  by 
Warren  to  Lawson,  the  complainant,  in  1875, 
of  certain  interests  in  real  and  personal  prop- 
erty, at  the  price  of  $4,500,  for  which  three 
notes  were  given,  maturing,  respectively,  in 
December,  1875,  187«,  and  1877.  One  of  the 
notes  and  a  part  of  another  being  paid,  on 
December  80,  1880,  a  deed  was  executed  to 
Lawson,  and  new  notes  given  by  him  to  War- 
ren for  somethmg  over  $4,700,  the  amount  sup- 
posed to  be  the  balance  then  due,  with  a  mort- 
gage on  the  property  to  secure  them.  The 
parties,  however,  are  in  dispute  as  to  whether 
this  sum  did  not  include  an  outside  account  for 
over  $200  contracted  by  Lawson  with  Warren. 
It  is  charged  that  usury  entered  into  these 
notes.  The  notes  were  discounted  by  Warren 
with  banks,  and  sundry  payments  were  after- 
wards made  thereon.  In  January,  1881,  Law- 
son  desired  to  obtain  advances  from  Warren 
to  enable  him  to  carry  on  his  farming  itera- 
tions for  that  year,  and  to  that  end  he  exe- 
cuted to  Warren  his  note  for  $6,000,  reciting 
that  it  was  given  for  such  advances,  but  which, 
as  the  parties  agree  in  their  testimony,  was 
really  given  to  cover  the  balance  due  on  the 
land  notes,  as  well  as  the  advances  to  be  made. 
The  parties  are  in  dispute  as  to  the  amount 
of  advances  agreed  to  be  made.  This  $6,000 
note  was  secured  by  a  mortgage  on  the  crops 
for  that  year  and  19  mules  and  other  personal 
property.  Large  advances  were  made  during 
the  year,  composed  of  many  transactions,  and 
numerous  payments  were  made.  There  was 
some  machinery  of  some  kind  on  Lawson's 
place,  upon  which  Lehnuin,  Durr  &  Ck>.  held 
a  mortgage,  which  they  foreclosed  in  1881,  and 
Warren  paid  to  them  $539.75,  the  amount  due 
on  thehr  mortgage  debt,  and  charged  same  to 
Lawson,  claiming  that  the  payment  was  made 
at  Lawson's  request,  and  as  an  advance  under 
the  $6^000  mortgage;  while,  on  the  contrary, 
lawson  claims  that  Warren  purchased  the  ma- 
chinery, at  the  mortgage  sale,  on  his  own  ac- 
count, and  that  it  became  his  properly,  and  that 
the  amount  paid  was  no  proper  charge  agahist 
him.  Their  testimony  is  in  conflict  on  this 
point.  In  the  fall  of  1^1,  Warren,  who.  It 
seems,  was  carrying  on  mercantile  business,  of 
some  unexplained  character,  on  his  own  ac- 
count, but  under  the  firm  name  of  Warren  & 
Ck).,  took  one  Amerine  In  partnership  with  him, 
and  thereafter  the  business  was  conducted  by 
that  partnership,  under  the  same  name.  Ad- 
vances were  made  to  Lawson  in  1882,  and,  as 
claimed  by  Warren,  for  each  year  up  to  1887, 
while  Lawson  claims  that  for  some  of  the 
years  the  advances  were  made  to  his  tenants, 
and  not  to  him,  or  on  his  account.  He  (Law- 
son)  became  a  clerk  for  the  firm,  in  1883,  on 
a  salary,  and  continued  as  such  for  several 
years.  There  were  charges  and  counter  char- 
ges, covering  many  items  of  debit  and  credit, 
for  advances  claimed  to  have  been  made  ii^ 
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Lawson,  and  payments  made  l^  bim  and  by 
his  tenants,  In  yarious  ways.  The  mules  In- 
cluded in  the  $6,000  mortgage  were  in  Decem- 
ber, 1882,  taken  by  Warren  at  an  agreed  price 
of  $1,700,  and  there  is  dispute  as  to  the  appli- 
cation of  this  money,  and  conflicting  testi- 
mony in  regard  to  it  There  is  decided  con- 
flict as  to  how  large  sums,  collected  by  the 
bookkeeper  of  Warren  &  Co.,  at  the  request  of 
Lawson,  from  his  tenants,  in  the  winter  of 
188^-^,  while  Lawson  was  engaged  in  his 
public  duties  as  a  member  of  the  legislature, 
and  which  were  credited  generally  to  Lawson 
on  the  books  of  Warren  &  C!o.,  should  be  ap- 
plied. Other  mattes  of  difference  might  be 
mentioned,  but  these  will  illustrate  the  wide 
scope  of  the  Investigation,  and  the  undertak- 
ing of  the  register  when  he  entered  upon  the 
statement  of  the  account.  The  evidence  con- 
sisted entirely  of  the  oral  testimony  of  Lawson, 
Warren,  Dennis,  the  bookkeeper  of  Warren, 
and  Warren  &  C!o.,  and  the  documentary  and 
book-account  evidence  they  produced.  It  oc- 
cupies some  40  pages  of  the  typewritten  tran- 
script, introducing  extended  extracts  from  the 
books  of  accounts,  and  covers  the  whole  fleld 
of  dispute.  The  testimony  of  Warren  and  Den- 
nis, and  the  book  accounts  produced  by  them, 
cover  the  whole  fleld,  from  the  standpoint  of 
the  respondents,  and  embraces  every  matter 
about  which  evidence  was  necessary  to  them, 
either  to  establish,  rebut,  or  explain,  whether 
the  matter  be  the  subject  of  an  exception  to 
the  register's  report  or  not 

In  this  condition  of  the  record,  the  excep- 
tions to  the  register's  report  which  may  be 
regarded  of  any  importance,  in  attempting  to 
comply  with  rule  93  of  chancery  practice,  each 
referred  the  chancellor,  in  support  of  the  ex- 
ception, to  the  entire  evidence  of  Warren  and 
Dennis,  and  the  ledger  accounts  they  pro- 
duced, requiring  him  to  go  through  the  whole 
mass  of  this  testimony,  on  each  exception, 
whether  relevant  or  irrelevant  to  the  particular 
exception  under  review,  and  thereby  deter- 
mine, upon  conflicting  oral  testimony,  the  true 
state  of  the  accounts  of  the  parties.  By  some 
of  the  exceptions,  the  chancellor  was,  and  this 
court,  as  the  revising  tribunal,  is  now,  request- 
ed, practically,  to  state  the  entire  account  and 
determine  the  true  result  Rule  93  requires 
the  solicitor  flling  exceptions  to  note  at  the 
foot  of  each  exception  the  evidence,  or  parts 
of  evidence,  he  relies  on  in  support  of  the  et- 
ception,  with  such  designation  and  marks  of 
reference  as  to  direct  the  attention  of  the 
court  to  the  same.  This  rule  is,  in  substance, 
no  more  than  was  required  by  the  general 
practice  before.  There  is  a  very  plain  state- 
ment of  what  that  practice  requires  in  the 
case  of  Mahone  v.  Williams,  39  Ala.  202,  which 
we  earnestly  commend  to  the  attention  and 
observance  of  the  profession.  We  there  quoted 
what  Chief  Justice  Marshall  and  Judge  Story 
said  on  the  subject  many  yeara  ago.  Judge 
Marshall  said:  **It  is  not  the  province  of  a 
court  to  investigate  items  of  an  account  The 
report  of  a  master  is  received  as  true,  when 


no  exception  is  taken;  and  the  exceptions  are 
to  be  regarded  only  so  far  as  they  are  sup- 
ported by  special  statements  of  the  master,  or 
by  evidence  which  ought  to  be  brought  be- 
fore the  court  by  reference  to  the  particular 
testimony  on  which  the  exceptor  relies.  Were 
it  otherwise,— were  the  court  to  look  into  the 
immense  mass  of  testimony  laid  before  the 
commissioner,— the  reference  to  him  would  be 
of  Uttle  avail.  Such  testimony,  indeed,  need 
not  be  reported,  further  than  it  is  relied  on 
to  support,  explain,  or  oppose  a  particular  ex- 
ception. Harding  v.  Handy,  11  Wheat  126. 
Judge  Story  in  Donnell  v.  Insurance  Co.,  2 
Sumn.  336^  Fed.  Cas.  No.  3,987,  remarked: 
'When  exceptions  are  taken,  the  evidence, 
which  furnishes  the  ground  of  the  exception, 
should  be  required  by  the  party  excq;>ting  to 
be  stated  by  the  master;  for,  otherwise,  the 
court  will  not  wandeir  at  large  into  the  evi- 
dence, in  order  to  ascertain  whether,  by  pos- 
sibility, the  master  was  wrong  in  his  conclu- 
sion or  not'  And  it  is  hdd  in  Story  v.  Liv- 
ingston, 13  Pet  .366^  that  'exceptions  to  a 
master's  report  must  state,  article  by  article, 
the  parts  of  the  report  which  are  intended  to 
be  excepted  to.' "  And  this  court  said:  "If 
the  chancellor  Indulges  the  conjecture  that  the 
register  decided  in  reference  to  all  the  evidence 
pertaining  to  the  matters  of  inquiry,  which  was 
taken  before  the  hearing  and  which  was  taken 
upon  the  reference  before  him,  then  he  must 
take  up,  one  by  one,  the  vast  number  of  ques- 
tions, and  look  through  the  transcript^  and 
select  from  the  numerous  depositions  the  dif- 
ferent parcels  of  testimony  bearing  upon  the 
different  questions  as  he  takes  them  up,  and 
make  up  the  best  decision  he  can.  •  •  « 
The  object  of  a  reference  to  the  register  la 
to  aid  the  chancellor.  But  'the  reference  cer- 
tainly can  neither  enlighten  him  nor  facilitate 
his  labora,  if  he  is  left  as  in  this  case,  to  con- 
sider all  the  questions  as  original  propositions, 
and  search  through  the  flle  for  the  evidence 
bearing  upon  them.  Indeed,  it  would  have 
been  obviously  better  for  him  to  have  had  no 
reference,  and  to  have  required  the  parties  to 
come  before  him,  and  produce  the  testimony 
bearing  upon  the  different  items."  Mahone  v. 
Williams,  supra.  It  is  certainly  no  compliance 
with  the  rule  to  refer,  by  the  required  note 
to  the  exception,  to  the  entire  mass  of  testi- 
mony introduced  by  the  party  excepting,  cov- 
ering the  whole  fleld  of  the  litigation,  and  em- 
bracing matters  and  questions  having  no 
relevancy  to  the  particular  matter  of  the  ex- 
ception. Such  was  the  nature  of  the  practice 
pursued  in  this  case,  and  we  hold  that  the 
chancellor  was  under  no  obligation  to  make 
the  investigation,  nor  is  this  court  We  have, 
however,  in  this  case,  carefully  read  and  re- 
read the  testimony,  and  flnd  that  the  several 
mattera  of  exception  were  determined  by  the 
register  either  upon  conflicting  evidence  of  ap- 
parently equal  credibility,  fully  Justifying  his 
decisions,  or  upon  undisputed  evidence  in  favor 
of  his  ruling.  In  such  case,  his  findings  can- 
not be  disturbed.    Registera'  findings  of  fact 
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cannot  be  set  aside,  nnleaa  they  are  clearly 
wrong.    GloTer  y.   Hembree,  82  Ala.  824,  8 
South.  251,  and  authorities  collated  in  3  Brick. 
Ala.  Dig.  p.  387,  I  48& 
Affirmed. 


017 
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(Supreme  Ctourc  of  Aiahmna.  Jan.  20,  1898.) 
BoiLDiKO  Ck>XTBAOT— What  Conbtitutbs. 
CSontractors  at  O.  ga^e  a  nonresident  owner 
of  lots  '^lans  and  estimates  of  the  cost  of  brick 
store  buildings  on  his  lots,  and  wrote  that  S4,500 
was  their  lowest  price,  and  that  they  had  com- 
menced making  bnck.  The  houses  proposed  to  be 
built  were  described.  The* owner  replied  that  he 
would  accept  their  bid,  proyided  that  they  agreed 
to  make  various  alterations  mentioned,  and 
said,  "I  omitted  to  mention  that  we  shall,  when 
I  come  down,  make  a  written  contract."  The 
contractois  answered.  "So  far  as  the  alterations 
are  concerned,  we  will  make  them,  to  suit  you, 
when  you  come  down.*'  To  a  telegram  asking, 
"Must  we  proceed,  painting  included?"  the  own- 
er replied,  '*You  may  consider  that  you  have  the 
contract,  but  would  not  advise  you  to  commence 
work  until  I  come,  as  I  expect  to  change  the 
plans."  and  mentioned  another  store  he  intended 
to  build.  The  contractors  answered:  "Come  as 
soon  as  you  can.  We  are  burning  brick  now. 
Can  sell  them  at  once^  but  will  hold  them  for 
your  building,"  etc.  add^  that  such  correspond- 
ence did  not  constitute  a  contract. 

Appeal  from  circuit  court.  Dale  county;  J. 
yiL  Garmichael,  Judge. 

Action  by  Prince  &  Blackman  against  S. 
Bissenger.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  remanded. 

Borders  &  Garmichael,  for  appellant. 
Blackman  &  Martin,  for  appellees.. 

BRICKEILL,  C.  J.  This  action,  in  which 
the  appellees  were  plaintiffs  and  the  appel- 
lant was  defendant,  was  brought  to  recover 
damages  for  an  alleged  breach  of  a  contract 
by  which  the  defendant  employed  the  plain- 
tiffs to  erect  for  him  two  brick  houses  in 
the  town  of  Gzark.  The  primary  and  more 
important  question  of  the  case  is  whether 
there  was  a  completed  contract  between  the 
parties,  or  mere  discussion  and  negotiation 
looking  to  the  making  of  a  contract  at  some 
time  in  the  future.  The  fact  is  conceded, 
and,  if  it  be  not,  is  manifest,  that,  prior  to 
the  correspondence  in  writing  passing  be- 
tween the  parties,  the  verbal  discussions  and 
negotiations  had  not  resulted  in  the  making 
of  a  contract.  The  question  hinges  on 
whether  a  contract  may  be  deduced  from  the 
writings,  when  read  in  the  light  of  the  at- 
tendant circumstances.  The  defendant  was 
a  resident  of  Chattanooga,  in  Tennessee, 
owning  unimproTed  lots  In  the  town  of 
Ozark,  upon  which  he  contemplated  the  erec^ 
tion  of  brick  storehouses.  The  plaintiffs 
were  contractors  residing  in  Ozark,  and  while 
on  a  visit  to  Ozark  in  December,  1890,  on  in- 
quiry, the  plaintiffs  furnished  him  with  plans 
and  specifications,  and  estimates  of  the  cost, 
of  the  building  of  the  houses,  with  which 
be  expressed  satisfaction,  and  requested  the 


plaintiffs  to  correspond  with  him.  On  the 
18th  of  February,  1881,  the  plaintiffs  opened 
the  correspondence  by  two  letters  of  that 
date  addressed  to  the  defendant  The  first 
of  these  letters  announces  that  the  plaintiffs 
had  decided  that  $4,500  was  as  low  as  they 
could  build  the  houses,  and  do  an  honest  Job, 
and  expressed  the  wish  to  hear  soon  from 
the  defendant.  The  writer  adds  a  postscript 
stating  that  on  the  day  before  they  had  com- 
menced making  brick,  and  In  praise  of  the 
quality  of  the  brick.  The  second  letter  con- 
tains a  drawing  of  the  front  of  the  building, 
and  is  descriptive  of  the  houses  proposed  to 
be  built  and  of  the  work  to  be  done  by  the 
plaintiffs.  The  defendant  replied  on  the  21st 
February,  acknowledging  the  receipt  of  the 
letters;  pointing  out  various  omissions  in  the 
work  to  be  done,  in  the  specifications  of  the 
plaintiffs;  concluding  by  saying  that  he 
would  go  to  LoulsTille  soon,  and  when  he 
made  necessary  arrangements  the  plaintiffs 
would  hear  from  him.  On  the  25th  Febru- 
ary the  defendant  wrote,  saying  he  had  made 
the  necessary  arrangements  to  build,  "and 
shall  accept  your  bid,  and  give  you  the  con- 
tract, provided  you  agree  to  make  those  va- 
rious alterations  and  additions  mentioned  In 
my  last  letter.  As  it  will  take  about  a 
month  before  I  can  come  to  Ozark,  I  thought 
it  best  to  notify  you,  so  that  you  can  make 
the  necessary  arrangements  in  regard  to 
brick  and  lumber.  If  you  should  commence 
to  dig  the  foundation,  be  particular  to  get 
the  proper  measurement  of  my  ground,  and 
start  to  measure  from  Mr.  Dewliug's  corner. 
Each  lot  must  measure  49^  feet.  I  have 
made  arrangements  with  Mr.  Dewling  to 
build  my  wall  six  inches  on  his  ground, 
which  will  give  me  fifty  feet  to  build  on.  At 
any  rate,  before  you  commence  digging  you 
had  better  see  Mr.  Dewling  about  the  mat- 
ter; and,  if  he  should  not  agree  to  it,  let  me 
know  it  Address  your  letter  to  S.  Bissen- 
ger, Rhea  Springs.  P.  S.  I  inclose  a  little 
sketch  of  the  plan.  I  omitted  to  mention 
that  we  shall,  when  I  come  down,  make  a 
written  contract"  The  plaintiffs  replied  on 
the  3d  March  as  follows:  "Your  letter  of 
the  25th  to  hand,  and  noted.  In  reply,  will 
say  that  the  painting  v^ll  be  extra,  as  we 
are  not  posted  in  that  line.  So  far  as  the 
alterations  were  concerned,  we  will  make 
them  to  suit  you,  when  you  come  down.  We 
have  over  100,000  brick  made  now,  and  will 
bum  next  week.  'Vlll.  be  ready  to  lay  the 
brick  inside  of  three  weeks.  We  saw  Mr.  J. 
W.  Dewling,  and  he  agrees  to  let  you  put  % 
the  wall  on  his  land,  but  suggests  that  you 
leave  12-feet  alley  at  the  rear  end  of  the 
building.  If  so,  let  us  know  at  once."  On 
March  10th,  plaintiffs  sent  defendant  the  fol- 
lowing telegram,  addressed  to  Rhea  Springs: 
"Must  we  proceed,  painting  included?'  to 
which  the  defendant  replied  by  letter  of 
that  date  as  follows:  "Your  dispatch  Just  re- 
ceived, and  in  answer  would  say,  you  may 
consider  that  you  ha^gitf^d  b1Pe9;t5>ugf C 
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would  not  advise  you  to  commence  work  un- 
til I  come,  as  I  expect  to  change  the  plans 
of  the  building,  and  want  you  to  let  me 
know  how  much  it  will  cost  to  build  both 
stores  one  story  high.  I  intend  to  build  an- 
other behind  my  lot,  20  f6et  front  70  feet 
deep,  13  feet  high  ceiling,  one  story.  Let  me 
know  for  how  much  you  can  put  up  a  house 
of  this  kind,  with  same  front  as  before.  An- 
swer by  return  mall."  The  plaintiffs  replied 
on  15th  March  as  follows:  "Your  letter  just 
received,  and  noted.  Will  say  Moseley  & 
Faust  want  you  to  come  down  as  soon  as 
possible,  and  all  contract  together,  as  it  will 
be  cheaper  for  you  all.  Come  as  soon  as 
you  can.  We  are  burning  brick  now.  Can 
sell  them  at  once,  but  will  hold  them  for 
your  building.  We  have  bought  two  car 
loads  of  lumber  for  your  building,  but  it  is 
flooring,  and  so  we  can  make  any  change 
you  desire."  This  terminated  the  corre- 
spondence. 

It  is  an  elementary  principle  that  there  can 
be  no  valid  contract  without  the  mutual  as- 
sent of  the  parties.  Their  minds  must  meet 
and  concur  as  to  all  the  essential  elements 
the  contract  involves,— as  to  the  subject-mat- 
ter, and  as  to  their  respective  rights  and  du- 
ties. Hodges  V.  Sublett,  91  Ala.  588,  8  South. 
800.  Subjecting  this  correspondence  to  this 
test.  It  is  impossible  to  deduce  a  contract,— 
an  agreement  by  the  parties  as  to  its  essen- 
tial elements.  Can  it  be  said  the  defend- 
ant had  determined  upon  the  precise  char- 
acter of  the  houses  he  would  construct?  If 
so,  what  were  the  dimensions?  Were  they 
to  be  in  accordance  with  the  plans  the  plain- 
tiffs had  submitted,  incorporating  the  altera- 
tions and  additions  the  defendant  suggested 
in  his  letter  of  February  25th?  Or  were 
they  to  be  constructed  one  story  high,  as  he 
suggested  in  the  letter  of  March  10th? 
What  sum  was  the  defendant  to  pay,  and 
when  was  it  payable?  These  are  all  inqui- 
ries upon  >vhich  there  must  be  an  explicit 
answer  deduced  from  the  correspondence,  or 
from  it  there  cannot  be  deduced  a  contract. 
The  fact  is,  as  is  apparent  from  the  corre- 
spondence, that  while  the  defendant^  having 
made  his  monetary  arrangements,  had  deter- 
mined to  build  on  the  lots,  he  had  not  de- 
termined the  character  of  the  buildings;  and 
hence  he  informed  the  plaintiffs  in  the  let- 
ter of  February  25th,  which  bears  more  re- 
semblance than  any  other  to  an  acceptance 
of  their  proposals,  that  when  he  came  to 
Ozark  they  must  make  a  written  contract. 
The  principle  is  well  settled  that  when  par- 
ties intend  that  an  oral  agreement  shall  be 
reduced  to  writing,  as  the  evidence  of  the 
finality  and  results  of  their  negotiations  and 
discussions,  until  the  writing  is  executed 
the  transaction  remains  Incomplete,  there 
Is  nothing  binding  on  either  party,  and  ei- 
ther may  abandon  all  further  negotiation  or 
discussion.  Hodges  v.  Sublett,  supra;  3  Am. 
&  Eng.  Enc.  Law,  854,  855;  Sibley  v.  Fel- 
ton,  156  Mass.  273,  31  N.  E.  10;   Winn  y. 


BuU,  7  Ch.  Div.  29.  Without  Indulging  in 
any  extended  analysis  of  the  correspond- 
ence, the  plaintiffs,  by  the  letter  terminating 
it,  seem  to  recognize  the  real  relations  ex- 
isting between  them  and  the  defendant, 
when  they  request  him,  at  the  instance  of 
Moseley  &  Faust,  to  come  as  soon  as  possible, 
that  all  may  contract  together,  as  it  would 
be  cheaper  for  all,— language  not  reconcil- 
able with  the  existence  of  a  completed  con- 
tract The  result  is,  the  court  below  erred 
In  the  refusal  of  the  general  affirmative  In- 
struction to  find  for  the  defendant,  and  this 
conclusion  renders  unnecessary  a  considera- 
tion of  other  questions  presented  by  the  as- 
signment of  errors.  Reversed  and  remanded. 
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McGHEB  et  al.  v,  REYNOLDS. 

(Supreme  Court  of  Alabama.     Feb.  1,  1898.) 

Garri BBS— Ejection  of  Pasbbnobk— Pleading — 

1.  Under  Code  1886,  §§  2760,  2761,  the  circuit 
judge  before  whom  a  cause  is  tried  can  si^  the 
bill  of  exceptions  at  any  time  before  adjourn- 
ment of  the  term,  though  after  the  trial,  and 
before  the  bill  is  signed,  a  special  judge  is  ap- 
pointed, nhder  Act  Feb.  18,  1»95,  who  continues 
to  preside  until  final  adjournment. 

2.  A  count  in  a  complaint  against  a  railroad - 
company  alleging  the  purchase  by  plaintiff  of  a 
rouud-trip  ticket  from  defendant,  providing  that 
the  holder  shall  be  identified  before  a  certain 
designated  agent  of  the  company  before  present- 
ing the  same  for  return  passage,  and  that 
such  ticket  shall  be  void  unless  stamped  by 
such  agent,  and  alleging  that  plaintiff  presented 
herself  for  identification  as  required,  but  that 
said  agent  refused  to  stamp  the  ticket,  and  that, 
when  she  presented  the  same  for  passage,  she 
was  ejected  from  the  train,  states  a  cause  of  ac- 
tion in  tort  for  the  refusal  to  stamp  the  ticket 

3.  In  an  action  for  the  wrongful  ejection  from 
defendant's  cars,  an  allegation  that  the  conduct- 
or willfully,  violently,  and  forcibly  ejected  plain- 
tiff is  a  mere  conclusion  of  law. 

4.  Where  a  railroad  ticket,  conditioned  that 
the  same  shall  be  void  unless  signed,  dated,  and 
stamped  by  a  certain  designated  agent  of  the 
company,  is  presented  for  passage,  showing  a 
noncompliance  with  such  condition,  the  conduct- 
or may,  in  default  of  payment  of  fare,  expel  the 
passenger  in  a  proper  manner. 

5.  Where  issue  is  joined  on  a  special  plea 
which  is  insufficient  and  immaterial,  as  irre- 
sponsive to  the  cause  of  action  set  out  in  the 
complaint,  and  the  averments  therein  are  proved, 
defendant  is  entitled  to  the  general  charge. 

Appeal  from  circuit  court,  Morgan  county. 

Action  by  Mariah  Reynolds  against  McGhee 
and  Fink,  receivers  of  the  Memphis  &  Charles- 
ton Railroad  Company.  Judgment  was  ren- 
dered for  plalntitr,  and  defendants  appeal. 
Reversed. 

This  was  an  action  brought  by  the  appellee 
against  the  appellants,  receivers  of  the 
Memphis  &  Charleston  Railroad  Company. 

The  cause  was  tried  at  the  regular  term  of 
the  chrcult  court  for  Morgan  county,  on  April 
20,  1897.  At  the  time  of  the  trial  of  this 
cause  Hon.  H.  C.  Speake,  who  was  the  Judge 
of  that  circuit,  was  present  and  presiding. 
Subsequent  to  the  rendition  of  judgment  in 

this  case,  and  later  during  the  term.  Judge 
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Speake  became  sick,  and  thereupon  O.  Kyle, 
Esq.,  was  appointed  special  judge  and  presid- 
ed over  the  court  until  its  final  adjournment. 
The  bill  of  exceptions  in  this  case  was  pre- 
pared and  presented  to  Judge  Speake  on  the 
day  of  the  final  adjournment  of  the  court,  and 
he  signed  the  bill  of  exceptions.  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 

There  were  verdict  and  judgment  for  the 
plaintiff.  The  defendants  appeaJ,  and  assign 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

In  this  court  the  appellee  made  a  motion  to 
strike  the  bill  of  exceptions  from  the  record  in 
this  cause,  upon  the  ground  that  Hon.  H.  0. 
Speake  "at  the  time  of  signing  had  no  author- 
ity in  law  to  sign  said  bill  of  exceptions,  be- 
cause it  is  not  properly  a  part  of  the  record 
in  this  case/' 

The  appellants  moved  the  court  to  strike 
from  the  transcript  or  record  the  pages  pur- 
porting to  contain  the  commission  issued  to 
O.  Kyle,  Esq.,  as  special  judge,  to  hold  the  cir- 
cuit court  of  Morgan  county  for  the  week  be- 
ginning May  3,  1897,  and  the  order  of  said  O. 
l^yle  as  special  judge  finally  adjourning  the 
court  on  May  8,  1898,  and  further  containing 
the  recital  of  the  derk  of  the  said  court  that 
said  Kyle  took  the  oath  of  office  and  was  duly 
qualified  as  such  special  judge.  The  grounds 
for  this  motion  were  that  the  matters  set  forth 
on  said  pages  are  not  a  part  of  the  record,  and 
the  matters  and  proceedings  as  there  stated 
are  shown  to  have  taken  place  after  the  final 
judgment  was  rendered  In  the  court  below  in 
this  cause  by  the  regular  judge  of  the  circuit 
court 

Humes,  Sheffey  &  Speake,  for  appellants. 
O.  Kyle,  for  appellee. 

HARALSON,  J.  L  Even  If  the  motion  to 
strike  from  the  transcript  the  pages  which 
show  the  appointment  of  a  special  judge  at 
the  term  of  the  court  be  not  granted,  it  could 
not  be  allowed  that  Judge  Speake,  who  tried 
this  case,  did  not  have  the  authority  to  sign 
the  bill  of  exceptions.  It  appears  he  tried  it 
in  the  earlier  part  of  the  term,  which  began 
on  the  second  Monday  in  April,  1897.  The 
governor,  by  virtue  of  the  act  approved  Febru- 
ary 18,  1895,  providing  "for  the  holding  of 
regular  terms  of  the  circuit  and  chancery 
courts  when  the  judge  or  chancellor  fails  to 
attend."  etc.  (Acta  1894-95,  p.  1135),  ap- 
pointed the  Hon.  O.  Kyle,  as  special  judge  to 
hold  the  court  The  commission  recites,  that 
Judge  Speake  failed  to  appear.  On  the  8th 
of  May,  1897,  the  day  fixed  by  law  for  the 
adjournment  of  the  court,  as  the  order  recites, 
Special  Judge  Kyle  entered  an  order  of  ad- 
journment without  day.  On  that  day,  pre- 
sumably before  the  adjournment  Judge 
Speake  signed  the  bill  of  exceptions  in  this 
case,  and  it  was  properly  and  legally  signed. 
Code  1£86,  §§  2760,  2761. 

2.  There  is  no  misjoinder  of  causes  of  ac- 
tion in  the  amended  counts  of  the  complaint. 
The  action  is  in  tort  against  defendants  for  un- 


lawfully ejecting  the  plaintifC  as  a  passenger 
from  their  train,  and  not  an  action  of  ajsuump- 
sit  for  the  breach  of  a  contract  The  first 
count  was  in  tort,  and  so  were  the  three  oth- 
ers added  by  way  of  amendment. 

3.  The  first  and  third  counts  in  the  amend- 
ed complaint  set  out  no  more  in  substance, 
when  stripped  of  redundant  and  superfiuous 
matter,  which  might  have  been  stricken,  than 
that  the  plaintiff  purchased  a  ticket  for  a  re- 
ward from  defendants,  at  Decatur  to  Hunts- 
vllle,  which  authorized  her  to  travel  thereon 
to  Huntsville  and  return  to  Decatur;  and  aft- 
er having  traveled  on  it  to  Huntsville,  she  at- 
tempted to  return  to  Decatur  on  defendants' 
ears,  was  not  allowed  to  ride  thereon,  but  was 
wrongfully  ejected  from  the  cars,  by  the  con- 
ductor of  defendants'  train.  The  violation 
of  duty  complained  of  in  these  counts,  is  the 
illegal  conduct  of  the  conductor,  in  ejecting 
plaintiff  from  the  train,  and  in  not  allowing' 
her  to  return  on  the  ticket  to  Decatur.  It  is 
averred  in  these  and  the  remaining  count,  that 
the  conductor  willfully,  violently  and  forcibly 
ejected  plaintiff  from  the  cars.  These  are  ex- 
pressions of  mere  conclusion  of  the  pleader, 
intended,  as  made,  we  take  it  in  aggravation 
of  damages.  The  action  is  not  brought  to  re- 
cover for  the  rudeness  and  violence  of  the  con- 
ductor. Good  pleading  would  require  the 
facts  constituting  the  willfulness  and  force 
employed  by  the  conductor  to  have  been  set 
out  if  he  used  more  force  than  was  neces- 
sary to  effect  a  peaceable  and  proper  ejection 
of  plaintiff. 

The  terms  of  the  contract  as  contained  in 
the  ticket  are  not  set  out  in  the  counts;  but, 
it  is  averred  in  substance,  that  the  plaintiff 
had  purchased  a  ticket  on  which  she  was  au- 
thorized to  ride,  and  that  she  was  not  allowed 
to  do  so,  and,  notwithstanding  she  had  such  a 
ticket  she  was  put  off  the  train  by  the  con- 
ductor. This  showed  a  good  cause  of  action, 
and,  without  more,  entitled  her  to  maintain  the 
action,  and  on  proof  of  the  av^ments  to  re- 
cover some  damages. 

4.  As  to  the  right  of  a  conductor  to  eject 
a  passenger  who  is  found  riding  on  a  train, 
on  a  ticket  void  on  its  face,  it  is  proper  to 
say,  and  we  may  announce,  without  elabora- 
tion, as  the  proper  conclusion  sustained  by  the 
great  weight  of  authority,  that  the  ticket  is 
the  sole  and  conclusive  evidence  to  the  con- 
ductor of  a  passenger's  right  as  such,  to  be 
on  the  train;  that  the  conductor  has  a  right  to 
rely  upon  the  express  language  of  the  con- 
tract as  expressed  in  the  ticket  and  when  it 
is  void  on  its  face,  in  default  of  payment  of 
fare  he  may  deny  the  right  of  the  passenger 
to  ride  on  such  ticket  and  expel  him  in  a  prop- 
er manner  from  the  train.  Mosher  v.  Rail- 
road Co.,  127  U.  S.  390,  8  Sup.  Ct  1324;  Id., 
23  Fed.  326,  328;  Pouilln  v.  Railway  Co.,  3  C. 
0.  A.  23,  52  Fed.  197;  Railway  Co.  v.  Ben- 
nett 1  0.  0.  A.  544,  50  Fed.  496;  Hall  v.  Rail- 
road Co.,  15  Fed.  57;  Townsend  v.  Railroad 
Co.,  56  N.  Y.  295;  Shelton  v.  RaUway  Co.,  29 
Ohio  St  214;    Frederick  v.  Railrofi4;)Q9i^^|^ 
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Mlcfa.  342;  Bradshaw  T.  BaUroad  Ck).,  135 
Mass.  407;  Murdock  y.  Ballroad  Ck).,  137 
Mas&  293;  Ballroad  Co.  y.  Fleming,  14  Iiea, 
128;  Dietrich  v.  Railroad  Ck).,  71  Pa.  St.  432; 
Petrle  y.  Railroad  Co.,  42  N.  J.  Law,  449; 
Railroad  Co.  v.  Griffin,  68  111.  499;  Penning- 
ton y.  Railroad  Co.,  62  Md.  96;  Johnson  y. 
Railroad  Ck).,  63  Md.  106;  4  Elliott,  R.  R.  | 
1(;94;  Mechem's  Hutch.  Garr.  §  580J;  Man- 
ning y.  Railroad  Co.,  95  Ala.  392,  11  South. 
8;  Railroad  Co.  y.  Carmlchael,  90  Ala.  19,  8 
South.  87;  Railroad  Co.  y.  Huffman,  76  Ala. 
492. 

5.  The  second  amended  count  containing  the 
same  ayerments  as  the  first  and  third  counts, 
as  to  the  purchase  of  the  tlcJ^et,  sets  out  the 
terms  of  the  contract  as  expressed  in  the  ticket, 
as  follows:  'That  It  is  not  good  for  return 
passage  unless  the  holder  identifies  himself  as 
the  original  purchaser,  before  the  authorized 
agent  of  the  Memphis  &  Charleston  Railroad 
at  pohit  first  named  aboye  (which  plaintiff 
ayers  was  Huntsyille),  and  when  officially 
signed  and  dated  in  ink  and  duly  stamped  by 
said  agent,  this  ticket  shall  then  be  good  only 
for  a  continuous  passage  to  starting  point,  as 
last  named  aboye  (which  plahitiff  ayers  was 
Decatur,  Ala.),  only  on  next  passenger  train 
leaying  after  date  of  said  Identification,  but 
in  no  case  later  than  the  date  canceled  in  the 
margin  (which  plaintiff  ayers  was  October  31, 
1894)."  This  ]s  followed  by  ayerments  in 
substance,  that  plaintiff  did,  on  June  22,  1894, 
trayel  as  a  passenger  on  defendants*  cars  on 
said  ticket  from  Decatur  to  ^untsyllle,  Ala., 
and  on  or  about  June  22,  1894,  presented  her- 
self for  identification  as  the  original  purchaser 
of  said  ticket,  to  the  proper  and  duly-author- 
ized agent  of  defendants  in  charge  of  the  Mem- 
phis &  Charleston  Railroad,  at  Huntsyille,  Ala. 
(whose  name  was  unknown  to  plaintiff),  and 
offered  proof  of  her  identity  as  required  by 
said  ticket;  that  she  requested  said  agent  to 
fix  her  said  ticket  in  all  respects  as  required 
by  the  stipulations  on  plaintiff's  ticket  as  aboye 
set  out;  that  it  was  within  the  scope  of  his 
duties  prescribed  by  his  employment,  as  agent 
of  defendants,  to  officially  sign,  date  and  stamp 
in  ink  the  said  ticket  of  plahitiff,  but  the  ekld 
agent  wholly  refused  and  failed,  though  re- 
quested, to  do  so;  that  after  said  agent  at 
Huntsyille  refused  to  sign,  date  and  stamp  her 
ticket,  as  ayerred,  she  took  passage  at  Hunts- 
yille, on  or  about  June  22,  1894,  on  the  next 
passenger  train  of  defendants  for  Decatur, 
etc.  Then  follow  the  ayerments  of  her  ejec- 
tion from  the  train  by  the  conductor,  substan- 
tially as  made  In  the  first  and  third  counts. 
Unlike  these  counts,  as  we  haye  said,  the  con- 
tract as  contained  In  the  ticket  is  here  purport- 
ed to  be  set  out,  at  least  in  part  It  would 
haye  been  well,  if  the  whole  contract  had 
been  set  out  It  appears  from  the  face  of  the 
ticket  itself,  that  plaintiff  had  no  right  to  re- 
turn thereon  from  Huntsyille  to  Decatur,  until 
the  same  had  been  signed,  dated  and  stamped 
in  ink  by  the  agent  at  Huntsyille,  and  the 
«yerment  is  made  that  this  was  not  done;  and 


yet  it  is  ayerred,  that  plaintiff  got  on  the  car 
and  attempted  to  ride  on  such  ticket,  yold  on 
its  face,  from  Huntsyille  to  Decatur.  She 
knew  the  conditions  of  her  ticket,  and  that  by 
Its  terms,  she  was  not  entitled  to  return  on 
it  to  Decatur.  She  was  a  trespasser  on  the 
train  according  to  these  ayerments,  and  as  the 
conductor  had  nothing  to  go  by  but  her  ticket, 
he  had  the  right,  and  it  was  his  duty,  in  de- 
fault of  paying  her  fare,  to  put  her  off  in  a 
proper  manner.  So,  if  the  cause  of  action  re- 
lied on  in  this  count,  is  the  wrongful  conduct 
of  the  conductor  in  expelling  her,  it  is  manifest 
she  cannot  recoyer  under  It  It  is  clear  also 
that  on  the  ayerments  of  the  complaint,  the 
plaintiff  has  a  cause  of  action  arising  from  the 
breach  of  duly  of  the  ticket  agent  at  Hunts- 
yille, in  failhig  and  refusing  to  sign,  date  and 
stamp  her  ticket  in  ink,  when,  as  she  ayers,  she 
presented  it  to  him  and  requested  him  to  do  so, 
and  offered  to  proye  her  identity.  It  may  be 
that  this  count  was  intended  by  the  pleader 
to  set  forth  such  cause  of  action,  and  that  the 
act  of  the  conductor  as  therein  set  forth,  in 
expelling  plaintiff  from  the  cars,  is  not  relied 
or  counted  ou,  as  the  real  cause  of  action.  We 
are  disposed  to  so  construe  and  treat  the  count. 

6.  From  the  foregoing  presentation  of  the 
different  counts  of  the  complaint,  it  appears, 
that  in  the  absence  of  ayerment  in  the  first 
and  third  counts,  of  the  terms  and  conditions 
of  the  ticket-contract,  the  case  could  be  tried 
properly  on  those  counts,  on  its  real  merits, 
only  on  pleadings  which  would  present  the  real 
issue.  If  the  facts  of  the  case  were  fully  set 
out,  the  general  issue  would,  so  far  as  appears, 
place  the  parties  in  proper  attitude  to  tiy  the 
case  on  its  merits. 

7.  The  defendants  pleaded  to  the  entire  com- 
plaint, first,  the  general  issue,  and  a  second, 
special  plea,  setting  up  that  plaintiff  "attempt- 
ed to  ride  on  said  ticket  from  Huntsyille  to 
Decatur,  although  said  ticket  was  not  signed, 
dated  and  stamped  by  the  agent  at  Huntsyille, 
so  as  to  entitle  her  to  ride  thereon,  and  this, 
plaintiff  well  knew,  and  failed  and  refused  to 
pay  her  fare  from  Huntsyille  to  Decatur." 

The  plea  was  no  answ^  to  the  first  and 
third  counts,  for  there  is  nothing  In  these 
counts,  as  has  appeared,  to  show  that  the  tick- 
et on  which  plaintiff  trayeled,  contained  any 
stipulation  requiring  it  to  be  signed,  dated  and 
stamped  by  the  Huntsyille  agent,  before  plain- 
tiff was  entitled  to  ride  on  it  But  the  court 
oyerruled  the  demurrer  which  was  interposed 
to  this  plea,  and  plaintiff  took  issue  on  it 

The  facts  set  up  in  this  plea  were  estal>- 
lished,  without  confiict  of  eyidence,  which  en- 
titled the  defendants  to  the  general  charge  as 
asked.  The  plea,  as  we  haye  said,  not  sufiSt- 
cient  as  to  the  first  and  third  counts,  present- 
ed also,  as  a  special  plea,  an  Imperfect  issue 
on  the  allegations  of  the  second  count  If  the 
grayamen  of  the  action  Is  the  misconduct  of 
the  Huntsyille  agent,  the  plea  is  no  sufficient 
answer  to  the  complaint.  -It  does  not  respond 
to  the  real  cause  of  action,—- the  alleged  mis- 
conduct of  the  Huntsgl^^jg^l^^^g^. 
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dently  intended  as  an  answer  to  the  first  and 
third  counts,  and  to  the  second  also,  treating  It 
like  the  other  counts,  as  complaints  for  the 
violation  of  duty  to  the  plaintiff  by  the  con- 
ductor. It  may  be  that  the  issue,  on  this 
count,  could  have  been  appropriately  tried  on 
the  plea  of  the  general  issue;  but  not  relying 
on  that  alone,  the  defendants  interposed  the 
special  plea,  pleaded  to  the  whole  complaint 
When  issue  is  Joined  on  an  Insufficient  or  im- 
material plea,  as  was  here  done,  and  its  aver- 
ments are  proved,  without  conflict  in  evidence, 
the  defendant  Is  entitled  to  the  general  charge. 
Such  a  charge  was  asked  and  refused  In  this 
case.  Taylor  v.  Smith,  104  Ala.  538,  16  South. 
629;  Lewis  v.  Simon,  101  Ala.  546,  14  South. 
331;  Winter  y.  Pool,  100  Ala.  508,  14  SDUth. 
41L 

We  have  not  gone  specially  Into  the  various 
questions  raised  on  assignments  of  error  on  this 
record,  but  have  confined  what  we  have  said 
to  general  principles,  which— as  the  cause  must 
be  reversed— will  lead  to  an  easy  and  simpler 
presentation  of  the  real  ibsues  in  the  case,  and 
its  trial  on  the  merits. 

Reversed  and  remanded. 


(117    Ala.   485) 

YAHN  V.  MEHRITT,  Judge. 
(Supreme  Court  of  Alabama.     Feb.  4,  1808.) 

StaTUTBS  —  SOBJSCT    AND    TiTLB  —  InTOXICATINO 
L1QUOR8. 

Acts  180^97,  p.  509,  entitled  "An  act  to 
provide  for  and  regulate  the  sale  of  liquors  and 
other  intoxicating  drinks  in  Geneva  county," 
which  prohibits  both  the  "sale''  and  the  "giving 
away  or  otherwise  disposing  of  liquors/'  violates 
Const  art  4,  §  2,  providing  that  each  law  shall 
contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title. 

Appeal  from  circuit  court,  Geneva  county; 
J.  W.  Foster,  Judge. 

Petition  by  J.  Yahn  and  others  for  a  writ  of 
mandamus  against  Jere  Merritt,  Judge.  From 
an  order  denying  the  writ,  petitioner  Yahn  ap- 
peals.   Reversed. 

W.  O.  Mulkey,  for  appellant 

COLEMAN,  J.  .  The  requisite  number  of 
qualified  citizens  of  beat  5  of  Geneva  county 
made  application,  under  the  provisions  of  an 
act  approved  December  8,  1890  (Acts  1800-91, 
p.  53),  to  the  probate  Judge  of  said  county,  to 
forthwith  order  an  election  to  determine  wheth- 
er alcoholic  vinous,  or  malt  liquors  shall  be  sold 
in  said  beat  The  application  was  refused, 
and  petitioners  applied  to  the  circuit  court 
Judge  of  the  judicial  circuit  for  a  writ  of 
mandamus  to  the  probate  Judge.  Upon  the 
hearing,  the  writ  of  mandamus  was  denied, 
and  this  action  of  refusal  of  the  writ  is  brought 
to  this  court  by  appeal. 

It  appears  from  the  return  of  the  probate 
Judge  that  he  based  his  refusal  to  order  the 
election  solely  upon  the  provision  of  an  act 
aM)roved  February  6,  1897  (Acts  1896-97,  p. 
599).  The  question  for  consideration  is  wheth- 
er the  provisions  of  the  latter  act  repeal  the 


former,  and,  if  so,  whether  It  to  constitntionaL 
The  title  of  the  latter  act  is  as  follows:  ""An 
act  to  provide  for  and  regulate  the  sale  of 
liquors  and  other  intoxicating  drinlcs  in  Ge- 
neva county,  Alabama."  The  first  section  of 
the  act  reads  as  follows:  "From  and  after  the 
passage  of  this  act  It  shall  be  unlawful  for 
any  person  or  persons  to  sell,  barter,  exchange, 
give  away,  deliver  or  otherwise  dispose  of  any 
sphrituous,  vinous  or  malt  liquors  or  intoxicat- 
ing bitters,  or  any  other  Intoxicating  drink  in 
Greneva  county,  except  In  incorporated  towns 
that  are  under  police  regulAtions  which  are 
of  force  and  effect."  It  will  be  seen  that  the 
act  not  only  prohibits  the  sale  of  spirituous, 
vinous,  and  malt  liquors,  except  in  Incorporated 
towns,  but  also  the  ''giving  away  or  otherwise 
disposing  of  such  liquors."  Williams  v.  State, 
91  Ala.  14,  8  South.  668.  We  regard  the  ques- 
tion as  one  already  settied  by  several  adjudi- 
cations of  this  court.  See  the  following  author- 
ities: Morgan  v.  State,  81  Ala.  72,  1  South. 
472;  Miller  v.  James,  80  Ala.  89.  Other  ob- 
jections to  the  latter  act  might  be  referred  to, 
but  we  deem  it  unnecessary.  The  act  of  1896- 
97,  supra,  is  obnoxious  to  section  2  of  article 
4  of  the  constitution,  and  therefore  null  and 
void;  and  the  Judge  of  the  probate  court  erred 
in  refusing  to  order  an  election  upon  the  ground 
that  the  latter  act  repealed  the  former.  A  Judg- 
ment will  be  here  rendered  awarding  the  writ 
of  mandamus  to  the  Judge  of  the  probate  court 
as  prayed  for  in  the  petition,  Reversed  and 
rendered. 


(U7    AlA.    820) 
DREXNEN  V.  ALABAMA  NAT.  BANK. 
(Supreme  0)urt  of  Alabama.     Feb.  2, 1898.) 

Grbditorb'  Scitr— SupnoiBNOT  OF  Bill— Bbmur- 
kbr~Appeal— Rbvibw. 
^  1.  The  assignee  of  a  judgment  creditor  filed  a 
bill  for  discovery,  averring  his  title,  the  issue  of 
execution,  and  return  nnlla  bona,  and  charging 
that  the  debtor  had  no  visible  means,  subject  to 
legal  process,  of  value  sufficient  to  pay  the  judg- 
ment, but  that  he  had  property  or  interest  & 
property,  real  or  personal,  or  money  or  effects  or 
choses  in  action,  subject  to  the  payment  of  said 
judgment,  but  the  Icind  and  description  of  the 
property,  and  how  held,  were  kept  concealed, 
and  were  unknown  to  orator.  Held,  that  the  bill 
was  sufficient,  under  Code  1886,  $$  3544-3547, 
as  against  a  demurrer  to  it  as  a  whole. 

2.  Where  none  of  the  grounds  on  which  a  de- 
murrer is  based  raises  the  specific  questions  dis- 
cussed in  appelJ  ant's  brief,  such  questions  can- 
not be  considered. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wilkerson,  Judge. 

Suit  in  equity  by  the  Alabama  National 
Bank  against  Charles  Drennen.  From  a  de- 
cree overruling  a  demurrer  to  the  bill,  de- 
fendant appeals.    Affirmed. 

The  averments  of  the  bill  are  sufflcientiy 
stated  in  the  opinion.  The  defendant  demur- 
red to  the  bill  upon  the  following  grounds: 
"(1)  That  the  complainant  shows  no  right  to 
exhibit  said  bill  in  its  own  name;  (2)  that  the 
bill  shows  that  complainant  has  a  full,  com- 
plete, and  adequate  remedy  at  law;  (3)  that 
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the  bill  Is  for  discovery  and  relief,  and  fails 
to  state  and  show  that  the  discovery  sought 
ts  material  and  indispensable  to  the  relief 
sought;  (4)  that  the  allegations  of  the  bill 
upon  which  the  right  to  discovery  is  predi- 
cated are  not  sufficiently  definite,  and  are 
mere  conclusions  of  the  pleader;  (5)  that  the 
bill  fails  to  show  and  state  that  the  facts  as 
to  which  discovery  is  sought  cannot  be  other- 
wise proved  than  by  defendant's  answer; 
(6)  that  the  bill  does  not  aver  and  show  with 
sufficient  certainty  the  existence  and  mate- 
riality of  factd  as  to  which  discovery  is 
sought,  and  fails  to  show  that  defendant  is 
capable  of  making  the  discovery."  Upon  the 
submission  of  the  cause  upon  this  demurrer, 
the  court  rendered  a  decree  overruling  It 
From  this  decree  the  defendant  appeals,  and 
assigns  the  rendition  thereof  as  error. 

Tillman  &  Campbell,  for  appellant  Mount- 
Joy  &  Tomlinson,  for  appellee. 

COLEMAN,  J.  The  bill  was  filed  by  appel- 
lee, a  Judgment  creditor  of  appellant,  under 
sections  3514-^547,  Code  1886.  The  appeal 
is  prosecuted  from  the  decree  of  the  court 
overruling  respondent's  demurrer  to  the  bilL 
After  averring  that  complainant  was  the  as- 
signee of  the  Judgment,  the  issue  of  execu- 
tion, and  return  of  "No  property  found."  it 
charges  that  "said  Charles  Drennen  has  no 
visible  means,  subject  to  legal  process,  of 
value  sufficient  to  pay  said  Judgment,  but 
that  said  Charles  Drennen  has  property  or 
interest  in  property,  real  or  personal,  or  mon- 
ey or  elTects  or  choses  In  action,  subject  to 
the  payment  of  said  Judgment;  but  the  kind 
and  description  of  the  property,  and  how 
held,  is  kept  concealed  and  hidden  out,  and 
is  unknown  to  orator;  and  that  a  discovery 
by  respondent  is  necessary,  to  enable  your 
orator  to  reach  and  subject  it  to  the  satisfac- 
tion of  his  said  demand,"  etc.  The  demurrer 
is  directed  against  the  bill  as  a  whole,  and 
neither  ground  raises  the  specific  question 
that,  construing  the  pleadings  most  strongly 
against  the  pleader,  the  averment  that  re- 
spondent "has  no  visible  means,  subject  to 
legal  process,  of  value  sufficient  to  pay  said 
Judgment,"  must  be  held  to  be  an  admission 
that  he  has  some  property  subject  to  legal 
process,  and  which  must  be  exhausted  be- 
fore the  complainant  can  resort  to  a  court 
of  equity;  nor  does  either  ground  raise  the 
specific  question  argued  In  appellant's  brief, 
that  the  bill  is  defective  in  that  it  avers  in 
the  alternative  that  respondent  "has  proper- 
ty or  interest  in  property,  real  or  personal, 
or  money  or  effects,"  etc.  We  have  held  that 
an  accurate  description  of  the  property  is 
not  required  when  the  creditor  seeks  to  sub- 
ject to  the  payment  of  his  debt  property  of 
the  debtor  under  the  statute.  We  are  of 
opinion  the  averments  of  the  bill  are  suffi- 
cient, under  the  provisions  of  the  statute 
(Code,  §§  3545-3547)  as  construed  by  the  de- 
cisions of  this  court    Sweetzer  v.  Buchanan, 


94  Ala.  574,  10  South.  562;  LawBon  t.  War- 
ren, 88  Ala.  584,  8  South.  141. 
Affirmed. 

017  Ala.  IM) 

OHURCHWELL  v.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  3, 18D8.) 

Labcbnt— Indxcthbnt— £videncb«-In8tkuction8. 

1.  An  indictment  charging  defendant  with  the 
larceny  of  "one  trunk,  of  the  value  of  two  dol- 
liars,"  sufiiciently  describes  the  property." 

2.  On  trial  for  the  larceny  of  a  trunk  from 
T.,  where  the  evidence  tended  to  show  that  de- 
fendant and  another  had  conspired  to  commit  the 
crime  in  the  belief  that  T.  had  money,  the  pro- 
ceeds of  the  sale  of  timber,  and  that  on  the  day 
of  the  larceny  defendant  had  stated  to  T.,  on 
his  return  from  inspecting  her  land,  that  he  had 
seen  lots  of  stumps,  and  that  she  must  have  mon- 
ey, it  was  proper  for  the  state's  attorney  to  ask 
T.  how  much  timber  she  had  sold. 

3.  Where  one  witness  testified  to  finding,  near 
where  the  stolen  property  was  found,  a  hat 
which  she  said  was  one  worn  by  defendant's 
companion  on  the  night  of  the  larceny,  and  an- 
other witness  testified  that  the  mormng  after 
the  larceny  he  had  tracked  parties  from  the 
house  where  the  larceny  was  committed,  to  the 
place  where  the  property  was  found,  and  from 
thence  to  W.*8  smokehouse,  the  testimony  of  an- 
other witness,  to  whom  defendant  had  admitted 
that  the  first  witness  had  told  the  truth  about 
the  hat,  that  he  aid  not  wear  it,  but  that  S.  did, 
and  that  he  and  S.  had  planned  the  robbery,  to 
the  effect  that  defendant  had  also  admitted  that 
on  the  way  back  he  and  S.  had  taken  some  meat 
from  a  negro  house,  and  the  testimony  of  W. 
that  on  the  night  of  the  larceny  some  meat  was 
taken  from  his  smokehouse,  was  properly  admit- 
ted, as  corroborating  defendant's  confession,  and 
to  identify  him  and  S.  as  the  parties  who  took 
the  property. 

4.  Where  the  testimony  as  to  defendant's  pres- 
ence on  the  night  of  the  larceny  at  the  house 
where  the  crime  was  committed  was  conflicting, 
the  court  erred  in  refusing  defendant's  request 
to  charge  that,  if  any  witness  had  been  impeach- 
ed, his  entire  testimony  might  be  disregarded, 
unless  corroborated  by  other  testimony  not  so 
impeached. 

Appeal  from  circuit  court,  Geneva  county; 
J,  W.  Foster,  Judge. 

Webb  Churchwell  was  convicted  of  lar- 
ceny, and  appeals.    Reversed. 

The  appellant  was  tried  and  convicted  un- 
der the  following  indictment:  "The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  Webb  Churchwell 
feloniously  took  and  carried  away  from  the 
dwelling  house  of  Sophie  Terry,  one  trunk, 
of  the  value  of  two  dollars,  the  personal 
property  of  Sophie  Terry,  against  the  peace 
and  dignity  of  the  state  of  Alabama."  To 
this  indictment  the  defendant  demurred,  up- 
on the  ground  that  the  property  alleged  to 
have  been  stolen  was  not  sufficiently  de- 
scribed therein.  This  demurrer  was  over- 
ruled and  the  defendant  duly  excepted. 

The  facts  of  the  case  and  the  rulings  of  the 
court  upon  the  evidence  are  sufficiently  stat- 
ed in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
duly  excepted  to  the  court's  refusal  to  give 
the  same  as  asked:    "If  any  witness  testl- 
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tying  has  been  impeached  then  the  Jury  may 
disregard  the  entire  testimony  of  such  wit- 
ness, unless  it  be  corroborated  by  other  tes- 
timony not  so  impeached;  and  if  after  weigh- 
ing all  the  testimony,  and  according  to  each 
part  of  it,  such  weight  as  it  is  entitled,  you 
are  not  convinced  beyond  all  reasonable 
doubt  that  the  defendant  was  present  on  the 
night  of  the  alleged  larceny,  then  you  should 
find  the  defendant  not  guilty.'* 

W.  O.  Mulkey,  for  appeUant  Wm.  0.  Fltts, 
Atty.  Gen.,  for  the  State. 

HARALSON,  J.  1.  The  demurrer  to  the 
indictment,  on  the  ground  that  the  property 
stolen  was  not  sufficiently  described,  was 
properly  overruled. 

2.  The  general  rule  in  respect  to  the  rele- 
vancy of  evidence  is,  that  it  must  be  confined 
to  the  points  in  issue. 

It  is  not  unfrequently  difficult  to  determine 
when  a  fact  Is  too  remote  to  aid  the  jury  in 
arriving  at  a  proper  conclusion  under  the  is- 
sues. '*But  it  may  be  said  generally,  that 
all  parts  of  one  continuous  transaction, 
though  not  shown  to  have  had  any  immedi- 
ate connection  with  the  offense,— the  cul- 
mination of  all  the  circumstances  and  facts, 
proximate  to  the  consummation  of  the  crime, 
which  tend  to  shed  light  on  the  main  in^ 
quiry,— are  admissible."  Jordan  v.  State,  81 
Ala.  20,  1  South.  577. 

Under  this  rule,  most  of  the  evidence  of- 
fered by  the  state  and  allowed  was  admissi- 
ble. 

3.  The  evidence  tended  to  show  that  de- 
fendant and  one  Spears  conspired  to  and  did 
commit  the  alleged  larceny;  that  they  be- 
lieved Sophie  Terry  had  money  arising  from 
the  sale  of  timber  cut  from  her  own  land. 
Sophie  testified  to  the  fact,  that  they  came 
to  her  house  the  afternoon  of  the  day  on  the 
night  of  which  they  are  accused  of  stealing 
her  trunk;  that  defendant  said,  he  desired 
to  go  over  her  place  to  buy  seme  land,  and 
he  and  Spears  went  oflf  together;  that  they 
came  back  that  evening,  and  defendant  said 
that  they  saw  lots  of  stumps,  and  she,  So- 
phie, must  have  some  money;  and  Spears 
said,  if  she  would  let  them  have  $10  in  gold 
or  silver,  they  would  let  her  have  $20  in 
lin^eenbacks.  Defendant  said  he  was  the  man 
for  the  greenbacks,  and  that  Anna,— Sophie's 
daughter,— had  told  them  that  she  had  mon- 
ey to  change  up;  that  they  had  been  down 
and  counted  the  stumps  of  the  timt)er  she 
bad  sold,  etc.  The  solicitor  asked  her,  *'How 
much  timber  she  had  sold?**  and  she  replied 
200  sticks,  to  which  defendant  objected  as 
being  irrelevant.  This  answer  tended  to 
sbow  that  she  did  have  money;  that  defend- 
ant and  his  associate  were  correct  in  their 
calculation  that  she  had  it,  and  to  get  it  was 
the  real  object  of  the  larceny. 

4.  The  witness  for  the  state.  Edward  Bed- 
sole,  testified  to  a  confession  made  to  him 
by  defendant  of  facts  tending  to  show  that 


he  committed  the  larceny.  Sophie  had  testi- 
fied to  the  finding  of  a  straw  hat,  of  peculiar 
shape,  near  where  the  trunk  was  found, 
which  she  identified  as  the  hat  that  one  of 
the  men,— not  defendant,— wore  the  night 
they  came  and  took  the  trunk  away.  De- 
fendant, as  Bedsole  testified,  told  him  that 
Sophie  swore  to  the  truth  about  the  hat;  that 
he  did  not  wear  it  but  Spear  did;  that  he 
and  Spear  had  planned  to  rob  her  that  night. 
The  solicitor  asked  the  witness:  '*Did  he 
say  they  got  anything  else,  on  the  way  back 
from  the  old  woman's  house?*'  and  he  said 
that  on  the  way  back  they  got  some  meat  at 
a  negro's  house,  which  was  divided  between 
them  and  eaten.  The  state  had  shown  by 
another  witness,  Byrd,  that  he,  with  others, 
went  to  Sophie's  house  the  night  the  trunk 
was  taken;  that  next  morning  they  track- 
ed parties  from  Sophie's  house  to  the  woods, 
where  they  found  the  trunk,  and  followed 
the  tracks  to  Wise's  place,  thence  to  Wise's 
smokehouse,  and  thence,  away  to  the  road. 
Will  Wise  testified  that  meat  was  stolen 
from  his  smokehouse  that  night  The  de- 
fendant objected  to  the  statement  of  witness 
Bedsole,  that  he  and  Spears,  on  their  way 
from  Sophie's  house,  got  some  meat  from  the 
negro's  house,  and  also,  to  the  statement  by 
Wise,  that  the  same  night  he  had  meat 
stolen  from  him.  Both  were  admissible  as 
tending  to  corroborate  the  confession  made 
by  defendant  and  to  identify  him  and  Spears 
as  the  parties  who  took  the  trunk.  Sophie 
had  sworn  that  defendant  robbed  her;  that 
she  knew  him,  but  could  not  positively  iden- 
tify the  other  party,  as  both  were  disguised; 
and  defendant  swore  that  he  and  Spears 
were  not  at  her  house  on  the  night  of  the 
robbery. 

There  was  no  error  in  admitting  the  other 
portions  of  the  state's  evidence  excepted  to. 
which  we  deem  it  unnecessary  to  comment 
upon. 

5.  If  the  charge  asked  by  defendant  is 
faulty,  in  that  it  is  too  favorable  to  the  state, 
in  the  use  of  the  words  "unless  it  be  corrobo- 
rated by  other  testimony  not  so  impeached,*' 
the  state  cannot  complain  of  this.  It  should 
have  been  given.  For  the  refusal  of  this 
charge  the  Judgment  must  be  reversed.  Jor- 
dan V.  State,  81  Ala.  20,  1  South.  577;  Elmore 
V.  State.  »2  Ala.  52,  9  South.  600;  Horn  v. 
State,  98  Ala.  28,  18  South.  829. 

Reversed  and  remanded. 


(m  Ala.   200) 
PULLER  V.  OTATB. 
(Supreme  CJourt  of  Alabama,    Feb.  8,  1898.) 
Criminal  Pleading  —  Punctuation  —  Assault- 
Instructions— Rk  a  bona  blb  Doubt. 

1.  A  mere  failure  to  punctuate  a  criminal  com- 
plaint correctly  cannot  affect  its  legal  signifi- 
cance. 

2.  Where  the  court  charged  that,  before  the 
jury  could  convict,  they  must  be  satisfied  to  a 
moral  certainty,  not  only  that  the  proof  is  .e 
sistent  with  defendant's  guilt,   but  thatMf 
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wholly  inconsistent  with  every  other  rational 
conclusion;  and  that,  unless  the  jury  are  so  con- 
vinced by  the  evidence  of  defendant's  guilt  that 
each  would  venture  to  act  on  that  decision  in 
matters  of  the  highest  importance  to  his  own  in- 
terest, then  they  must  acquit,-— it  was  not  error, 
at  the  request  of  the  state,  to  also  charge  that, 
"In  whatever  form  the  question  of  reasonable 
doubt  may  be  couched,  and  however  it  may  be 
twisted  by  words,  a  reasonable  doubt  is  no  more 
than  a  reasonable  doubt." 

3.  It  was  not  error  to  refuse  to  charge  that, 
though  defendant  and  others  went  to  the  house 
of  prosecutrix,  and  an  assault  and  battery  was 
committed  on  her  by  shooting  into  her  house  by 
members  of  the  p&rty,  yet,  "unless  defendant  did 
the  shooting,  or  tooli  some  part  in  it  (and  this 
must  be  shown  beyond  a  reasonable  doubt,  and 
to  a  moral  certainty,  or)  the  jury  should  acquit," 
as  the  phrase,  "or  took  some  part  in  it,'*  was 
calculated  to  divert  the  mind  of  the  jury  from 
evidence  showing  a  previous  agreement  or  con- 
spiracy. 

Appeal  from  criminal  court,  Pike  county;  B. 
B.  Wilkerson,  Judge. 

John  Fuller  wa3  convicted  of  assault  and 
battery,  and  he  appeals.    Affirmed. 

The  prosecution  in  this  case  was  commenced 
by  the  following  affidavit  made  before  a  no- 
tary public  and  ex  officio  Justice  of  the  peace: 
"Personally  appeared  before  me  B.  W.  Starke, 
N.  P.  and  Bx.  Off  Justice  of  the  Peace  in 
and  for  said  county,  T.  H.  W.  Whetstone,  who 
being  duly  sworn  says  on  oath  that  he  has 
probable  cause  for  believing  and  does  believe 
that  within  twelve  months  before  making  this 
affidavit  in  said  county,  John  Fuller  assaulted 
Blla  Williams  with  a  weapon.  Affiant  fur- 
ther charges  that  within  twelve  months  before 
making  this  affidavit,  John  Fuller  attempted 
to  commit  an  assault  and  battery  on  the  person 
of  Blla  Williams,  against  the  peace  and  dig- 
nity of  the  state  of  Alabama.'*  The  defendant 
demurred  to  this  complaint  upon  the  ground 
that  it  falls  to  aver  that  the  offense  alleged  in 
the  counts  therein  was  committed  in  Pike 
county.  On  the  trial  of  the  case,  as  Is  shown 
by  the  bill  of  exceptions,  the  state  introduced 
as  a  witness  one  Blla  Williams,  who  testified 
that  one  morning,  before  day,  the  defendant 
came  to  her  house,  and  tried  to  get  in,  and, 
upon  being  refused  admittance,  he  attempted 
to  'force  an  entrance,  and  made  threats  against 
her  if  she  did  not  allow  him  to  cotaie  in;  that 
there  were  two  other  persons  with  the  de- 
fendant, and  that  upon  her  continued  refusal 
they  went  off,  and  in  a  few  minutes  returned, 
and  shot  into  her  house  With  a  shotgun,  mak- 
ing two  holes  in  the  door,  and  shot  into  her 
house  several  times  with  a  pistol.  There  was 
other  evidence  tending  to  show  that  the  de- 
fendant was  guilty  as  charged.  The  defend- 
ant, as  a  witness  in  his  own  behalf,  testified 
that  on  the  night  Blla  Williams'  house  was 
shot  into  he  was  in  the  city  of  Troy  until  12 
o'clock,  and  then  left  and  went  home.  Upon 
the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  to  the 
Jury  the  following  charge:  "Before  the  Jury 
can  convict  the  defendant,  they  must  be  satis- 
fied to  a  moral  certainty,  not  only  that  the 
proof  is  consistent  with  the  defendant's  guilt, 


but  that  it  ia  wholly  inconsistent  with  every 
other  rational  conclusion;  and,  unless  the  Jury 
are  so  convinced  by  the  evidence  of  defend- 
ant's guilt  that  the  Jury  would  each  venture  to 
act  upon  that  decision  in  matters  of  the  high- 
est concern  and  importance  to  his  own  inter- 
est, then  they  must  find  the  defendant  not 
guilty."  After  the  giving  of  this  charge,  the 
court,  at  the  instance  of  the  state,  gave  to  the 
Jury  the  following  charge:  **The  court  further 
charges  the  Jury  that,  hi  whatever  form  the 
question  of  reasonable  doubt  may  be  couched, 
and  however  it  may  be  twisted  by  words,  a 
reasonable  doubt  is  no  more  than  a  reasonable 
doubt."  The  defendant  duly  excepted  to  the 
giving  of  this  charge  as  requested  by  the  so- 
licitor, and  also  excepted  to  the  courts  refusal 
to  give  the  following  charge,  requested  by 
him:  "Though  the  state  should  show  by  the 
evidence  in  this  case,  when  all  considered  to- 
gether, that  the  defendant  and  others  went  to 
the  house  of  Blla  Williams,  and  that  an  assault 
and  battery  was  committed  on  BUa  Williams 
by  shooting  into  her  house  by  members  of  the 
party,  yet,  unless  the  evidence,  when  consider- 
ed all  together,  shows  that  the  defendant  did 
the  shooting,  or  took  some  part  In  It  (and  this 
must  be  shown  beyond  a  reasonable  doubt,  and 
to  a  moral  certainty,  or),  the  Jury  should  ac- 
quit the  defendant"  From  a  verdict  and  Judg- 
ment of  guilty  the  defendant  appeals. 

D.  A.  Baker,  for  appellant.     Wm.  0.  Fltts, 
Atty.  Gen.,  for  the  State. 

COI/BMAN,  J.  The  objection  to  the  com- 
plaint is  without  merit  A  mere  failure  to 
punctuate  correctly  cannot  affect  the  legal  sig- 
nificance of  the  complaint.  There  was  no  &r- 
ror  in  the  ruling  of  the  court  upon  questions 
of  evidence.  The  charge  requested  by  the 
state  as  explanatory  of  the  first  charge  given 
at  the  request  of  the  defendant  was  free  from 
error.  The  second  charge  requested  by  the 
defendant  was  properly  refused.  The  phrase, 
"or  took  some  part  in  it,"  was  calculated  to 
divert  the  mind  of  the  Jury  from  the  evidence 
tending  to  show  a  previous  agreement  or  con-w 
spiracy,  and  for  this  reason,  if  otherwise  free 
from  objection,  was  calculated  to  mislead  the 
Jury.  We  find  no  error  in  the  record.  Af- 
firmed: 


(U7  Ala.   212) 
DOWLING  V.  HORNB. 
(Supreme  U>urt  of  Alabama.     Feb.  2, 18d8.) 

HOMBSTBAD  —  ABANDONMENT— RB-BSTABLISHKBKT 

—Fkaud. 

1.  One  is  entitled  to  the  exemption  of  a  farm 
as  a  homestead,  where  he  lets  such  farm  to  a. 
tenant  for  a  year,  and,  while  residing  elsewhere, 
makes  a  new  contract,  b^  which  he  is  to  occupy 
part  of  the  house  as  his  residence,  and  culti- 
vate part  of  the  land,  and  moves  back  upon  tiie 
farm,  and  takes  up  his  permanent  residence 
there,  before  plaintiff  has  acquired  a  lien. 

2.  Where  plaintiff  levied  on  lands  claimed  aa  a 
homestead,  it  is  immaterial  that  daimant  resum- 
ed his  residence  on  the  land  for  the  express  pur- 
pose, along  with  the  intent  to  make  ft  his  per- 
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manent   home,    of   forestalling   proceedings   by 
plaintiff  to  subject  the  land  to  the  debt 

Appeal  from  circuit  court,  Dale  county;  J. 
W.  FoBfter,  Judge. 

Proceeding  by  Anna  J.  Dowllng,  adminis- 
tratrix, etc.,  against  Joel  R.  Home.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  proceedings  in  this  case  were  bad  up- 
on the  contest  of  homestead  ezemp1:ion, 
which  arose  in  the  following  manner:  On 
March  7,  18»5,  Anna  J.  Dowling,  the  appel- 
lant, recovered  judgment  In  the  circuit  court 
of  Dale  county  against  the  appellee,  Joel  R. 
Home.  Upon  this  judgment  an  execution 
was  issued  and  delivered  to  the  sheriff  on 
April  9,  1895,  and  was  levied  upon  certain 
lands  belonging  to  the  defendant,  on  July  24, 
1895.  which  lands  contained  160  acres.  Up- 
on the  levy  of  this  execution  upon  the  lands, 
the  defendant  filed  with  the  sheriff  his  claim 
to  the  lands  levied  upon  as  a  homestead, 
and  thereupon  the  contest  was  duly  and  reg- 
idatly  instituted  by  the  plaintiff  in  the  exe- 
cution filing  his  contest  of  the  claim  in  the 
regular  form  and  within  the  time  allowed 
by  law.  Upon  the  hearing  of  this  contest 
the  evidence  in  the  case  tended  to  show  that 
the  contestee,  who  was  a  defendant  in  exe- 
cution, during  the  month  of  January,  1896, 
leased  the  lands  in  execution  to  one  J.  J. 
Haynes  for  the  year  1896;  that  upon  said 
lands  there  was  a  dwelling  house,  which  was 
also  included  in  the  lands  rented  to  Haynes, 
and  Haynes  occupied  said  house  as  a  resi- 
dence; that  in  the  month  of  Febraary  the 
said  Home  made  arrangements  with  Haynes 
to  occupy  one  of  the  rooms  in  the  dwelling 
house,  stating  that  he  was  going  to  make  this 
place  his  home,  and  saying,  at  the  same  time, 
that  he  was  in  trouble,  referring  to  the  suit 
brought  against  him  by  the  plaintiff  in  exe- 
cution. It  was  further  shown  that,  under 
the  arrangements  made  between  Haynes 
and  the  defendant,  Home,  the  latter,  on 
March  2d,  moved  all  of  his  furniture  into 
one  of  the  large  rooms  of  the  dwelling  house 
on  the  lands  in  question,  and  that  he  and  his 
wife  occupied  said  room  from  that  time  on 
as  their  home,  using  the  kitchen  and  dining 
room  conjointly  with  Haynes,  and  that  he 
cultivated  a  pait  of  the  land  upon  the  place. 
Upon  the  hearing  of  all  the  evidence,  the 
court,  at  his  request,  gave  the  general  af- 
firmative charge  In  favor  of  the  contesrtee, 
and  to  the  giving  of  this  charge  the  con- 
testant duly  excepted.  There  were  verdict 
and  judgment  for  the  contestee,  and  the 
contestant  appeals,  and  assigns  as  error  the 
giving  of  the  charge  requested  by  the  con- 
testee. 


Lee  &  Lee,  for  appellant, 
land,  for  appellee. 


Sollie  &  Kirk- 


McCLELLAN,  J,  If  Home,  instead  of 
renting  his  entire  farm  for  the  year  1S95, 
and  taking  up  his  own  residence  elsewhere. 


had  in  the  first  instance  rented  a  part  of  the 
place  and  of  the  dwelling  to  Haynes,  and 
continued  himself  to  live  in  other  part  of  the 
dwelling  house,  and  to  cultivate  other  part 
of  the  land,  and  to  have  his  family  there, 
there  could,  of  course,  be  no  question  but 
that  he  would  be  entitled  to  homestead 
against  the  plaintiff's  judgment  and  execu- 
tion. Can  it  make  any  difference  that,  after 
letting  the  place  to  ELaynes  and  while  resid- 
ing elsewhere,  he  made  a  new  contract  with 
the  latter,  by  which  he  was  to  resume  posses- 
sion of  the  land  and  residence  in  part,  and 
not  jointly  with,  but  in  severalty,  as  respects 
Haynes,  and  that  he  thereupon  moved  back 
on  the  place,  and  into  the  house,  and  took 
up  his  permanent  residence  there?  We  think 
not.  This  modification  of  the  lease,  and  re- 
sumption by  Home  of  his  residence  and 
domicile  upon,  and  occupation  and  posses- 
sion of,  the  land  in  question  as  a  home,  made 
it  to  all  intents  and  purposes  his  homestead, 
in  as  full  and  just  a  sense  as  if  he  had  never 
abandoned  it;  and  this  character  was  im- 
pressed ux)on  it  before  the  plaintiff  had  ac- 
quired any  lien  on  the  property,  or  even  had 
obtained  a  judgment  against  the  claimant. 
It  Is  the  well-defined  policy  of  our  laws  to 
secure  homes  to  our  citizens,  even  against 
the  just  demands  of  honest  creditors.  To 
this  end,  ft  is  no  fraud  upon  such  credi1x>rs 
for  the  citizen  to  convert  property  liable  to 
execution  into  a  homestead,  not  so  liable, 
even  though  his  purpose  be  to  avoid  the  sub- 
jection of  such  property  to  the  payment  of 
his  debts;  and,  in  view  of  this  beneficent  and 
wise  policy,  it  can  be  of  no  consequence  in 
the  present  case  that  the  claimant  resumed 
his  residence  on  the  land  in  question  for 
even  the  expressed  purpose,  along  with  in- 
tent to  make  it  his  present  home,  of  forestall- 
ing any  proceedings  by  plaintiff  looking  to 
the  subjection  of  the  land  to  her  debt.  U|v- 
on  the  foregoing  considerations  we  concur  in 
the  view  taken  by  the  trial  court,  and  its 
judgment  must  be  aflSrmed.    Affirmed. 


017  Ala.  312) 

LANDMAN  et  al.  v.  BLOOMER  et  al. 

(Supreme  Court  of  Alabama.     Feb.  3, 1898.) 

Salb~ Action  for  Pricb—Evidbnob— Warranty 
'    —Breach— Mbasdkr  or  Damagbs. 

1.  In  an  action  for  goods  sold,  where  defend- 
ants claimed  a  breach  of  warranty,  and  plaintiffs' 
witness  testified,  without  objection,  tliat  plain- 
tiffs warranted  their  goods  for  30  days  after  date 
of  invoice,  a  general  objection  to  me  admission 
of  a  copy  of  nlaintiffs*  printed  rules,  which  wit- 
ness had  said  was  usually  attached  to  invoices 
sent  to  purchasers,  and  one  of  wtiich  provided, 
"We  guaranty  our  goods  thirty  days  after  date 
of  invoice,"  was  properly  overruled. 

2.  In  an  action  for  goods  sold,  where  defend- 
ants claimed  a  breach  of  warranty,  and  plain- 
tiffs' evidence  tended  to  show  a  general  luage 
among  dealers  in  like  products  to  warrant  their 
goods  for  30  days,  it  is  competent  for  defendants 
to  show  a  like  usage  to  warrant  for  12  months. 

3.  In  an  action  for  goods  sold,  where  the  plain- 
tiffs* printed  circular  was  the  only  evidence  of 
express  warranty,  a  charge  that,  if  the  evidence 
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fafled  to  show  that  the  drcular  came  to  de- 
fendants' knowledge,  there  was  no  express  war- 
ranty, and  that  the  defendants  could  not  rely  on 
one,  was  properly  given. 

4.  A  charge  that  if  the  goods  were  sold  with 
a  warranty  which  required  that  they  be  hung  in 
a  cool,  dry  place,  the  Durden  is  on  purchasers  to 
show  complmnce  with  the  condition,  was  proper- 
ly given. 

5.  Where  the  evidence  showed  the  goods  to  be 
valueless,  a  charge  that,  if  the  evidence  fails  to 
show  the  difference  between  their  actual  value 
and  thefar  value  had  they  conformed  to  the  war- 
ranty, the  jury  must  find  for  plaintiflEs,  was  erro- 
neous, as  the  measure  of  damages  then  would 
be  the  invoice  price. 

Appeal  from  circuit  court,  Madison  county; 
H.  0.  Speake,  Judge. 

Action  by  Bloomer,  Wolf  &  Michael  against 
Landman,  Halsey  &  Go.  Judgment  for  plain- 
tiffs.   Defendants  appeal.    Reversed. 

This  action  was  brought  by  the  appellees 
agaln&t  the  appellants,  to  recover  the  price 
of  certain  hams  sold  to  the  defendants  on 
July  31,  1889.  The  defendants  pleaded  that 
they  did  not  owe  the  amount  due,  and,  by 
special  pleas  of  set-off,  o^ered  to  set  off 
against  the  claim  of  the  plaintiffs  a  claim 
they  (the  defendants)  had  against  the  plain- 
tiffs for  a  certain  quantity  of  hams  which 
they  had  bought  from  them,  and  which  were 
spoiled,  and  for  which  they  paid  $200.  These 
hams  which  were  spoiled  were  purchased  on 
June  27,  1889,  by  the  defendants  from  the 
plaintiffs.  The  facts  of  the  case  are  sufQ- 
ciently  stated  in  the  opinion.  Upon  the  hear- 
ing of  all  the  evidence,  the  court,  at  the  re- 
quest of  the  plaintiffs,  gave  to  the  Jury  the 
following  written  charges:  "(1)  If  the  evi- 
dence does  not  show  that  the  rules  of  the 
plaintiffs  as  to  warranty  of  goods  came  to 
the  defendants'  knowledge,  then  the  de- 
fendants cannot  rely  on  any  express  war- 
ranty. (2)  If  the  jury  believe  that  the  hams 
were  sold  to  the  defendants  with  a  warranty, 
and  the  terms  of  the  warranty  required  the 
hams  to  be  hung  in  a  cool,  dry  place,  the  bur- 
den of  proof  is  on  the  defendants  to  show 
that  this  condition  waa  complied  wlfch.  (3)  If 
the  evidence  does  not  show  the  difference  be- 
tween the  actual  value  of  the  meat  and  the 
value  had  It  conformed  to  the  warranty,  they 
must  And  for  the  plaintiffs.  (4)  The  printed 
circular  offered  in  evidence  Is  the  only  evi- 
dence of  express  warranty  in  this  case,  and. 
If  the  jury  find  that  it  did  not  come  to  de- 
fendants' knowledge,  they  must  find  that 
there  was  no  express  warranty  at  all."  The 
defendants  separately  excepted  to  the  giving 
of  each  of  these  charges.  There  were  verdict 
and  judgment  for  the  plaintiffs.  The  defend- 
ants appeal,  and  assign  as  error  the  rulings 
of  the  court  upon  the  evidence,  and  the  giv- 
ing of  the  charges  requested  by  the  plain- 
tiffs. 

David  D.  Shelby  and  S.  S.  Pleasants,  for  ap- 
pellants. Lawrence  Cboper  and  B.  H.  Pos- 
ter, for  appellees. 

BRIGKELL,  0.  J.  Appellants,  who  were 
jobbers  in  meats  at  HuntsvlUe,  Ala.,  pur- 


chased, by  telegram,  from  appellees,  whole- 
sale merchants  and  dealers  In  meats  at 
Quincy,  HI.,  5,000  pounds  of  hams,  at  11^ 
cents  per  pound.  About  40  days  after  the 
receipt  of  the  hams,  and  10  days  after  they 
had  paid  for  them,  appellants  discovered  that 
a  large  number  of  the  hams,  aggregating  in 
value  $200  at  the  invoice  price,  were  spoiled, 
and  offered  to  return  them  to  appellees, 
which  offer  having  been  refused,  and  the 
damaged  hams  being  valueless,  they  were 
thrown  away.  The  loss  to  appellants  thus 
incurred  they  sought  to  set  off  In  this  action 
brought  by  appellees  to  recover  on  an  ac- 
count for  goods  subsequently  BoLd  to  apj^el- 
lants.  In  answer  to  a  direct  interrogatory 
propounded  to  him,  J.  J.  Michael,  a  witness 
for  plaintiffs,  whose  deposition  was  read  In 
evidence,  said:  "We  warrant  our  goods  thir- 
ty days  after  the  date  of  the  invoice.  This 
is  the  rule  prevalent  generally  in  the  trade 
at  Quincy,  and,  so  far  as  I  know,  elsewhere 
in  the  Unfted  States.  I  attach  a  copy  of  our 
printed  rules,  marked  'Exhibit  E,'  and  make 
it  a  part  of  my  deposition."  Another  wit- 
ness for  plaintiff  also  testified  to  the  ex- 
istence of  this  usage  of  the  trade  among 
dealers  generally  throughout  the  Unfted 
States.  The  bill  of  exceptions  states  that 
plaintiffs  offered  in  evidence  section  2  of  the 
printed  rules  referred  to  by  the  witness 
Michael^  which  reads:  "Sec.  2.  We  guaranty 
our  goods  thirty  days  after  date  of  invoice. 
Customers  ordering  more  goods  than  they 
can  reasonably  sell  in  that  length  of  time 
will  be  obliged  to  hold  them  at  their  own 
risk.  On  receiving  smoked  meats,  they  must 
be  unpacked,  and  hung  in  a  cool  place;  and, 
if  any  are  found  unsound,  they  must  be  re- 
turned at  once,  in  good  order,  or  they  will 
under  no  circumstances  be  taken  back  by 
us."  Defendants  objected  to  the  introduc- 
tion of  said  printed  rule,  but  no  ground  of 
objection  was  stated.  The  objection  was 
overruled,  and  the  evidence  admitted;  and 
no  motion  to  exclude  ft,  or  to  limit  its  effect, 
was  made  at  any  time  during  the  trial.  No 
objection  having  been  made  to  the  answer  of 
Michael  as  to  the  existence  of  this  rule,  the 
printed  rule  Itself,  even  if  otherwise  incom- 
petent, was  admissible  to  corroborate  the  an- 
swer, and  also  in  connection  with  the  testi- 
mony that  a  copy  of  the  rule  was  usually  at- 
tached to  invoices  sent  to  purchasers.  If  it 
was  inadmissible  for  any  other  purpose,  de- 
fendants should  have  requested  that  it  be 
limited  to  the  purpose  for  which  it  was  le- 
gally competent.  It  was  also  clearly  ad- 
missible as  evidence  of  an  express  warranty, 
which  always  excludes  the  application  of  the 
doctrine  of  implied  warranty,  if  followed  up, 
at  any  time  during  the  trial,  by  evidence 
that  defendants  bought  with  knowledge  of 
the  rule.  If  no  such  evidence  was  offered, 
then,  if  otherwise  inadmissible,  a  motion 
should  have  been  made  to  exclude  it,  or  to 
limit  Its  effect  as  above  stated.    Being  prima 

facie  admissible,  the  court  did  not  err  in 
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OTerrnling  the  general  objection.  In  view 
of  the  facft  that  plaintiffs  introduced  evi- 
dence tending  to  show  a  general  usage 
among  dealers  in  products  of  this  kind 
throughout  the  United  States  to  warrant 
their  products  for  30  days,  it  was  competent 
for  defendants  to  show  a  like  usage  to  war- 
rant them  for  12  months,  and  the  court  err- 
ed in  excluding  the  evidence  offered  tending 
to  show  such  usage.  The  evidence  shows 
that  defendants  had  no  knowledge  of  the 
rule  of  the  plaintiffs  with  resx>ect  to  the  war- 
ranty of  their  hams,  and  fails  to  show  any 
express  warranty.  Both  of  the  defendants 
testify  that  there  was  no  such  express  war- 
ranty. Charges  1  and  4  were  therefore 
properly  given.  Charge  2  correctly  places 
the  burden  of  proof  with  respect  to  com- 
pliance with  the  condftions  of  a  conditional 
warranty.  Measured  by  the  evidence  in  the 
case,  it  was  abstract,  but  not  a  ground  of  re- 
versal on  that  account  Charge  3  should 
have  been  refused,  for  the  reason  that  the 
evidence  shows,  withorTt  conflict,  that  the 
damaged  hams  were  worthless  and  valueless, 
and  their  value  in  good  condition  (the  in- 
voice price)  was  therefore  the  measure  of 
damages  to  which  defendants  would  have 
been  entitled,  if  they  were  entitled  to  any. 
Manufacturing  Co.  v.  Brown,  106  Ala.  508, 
18  South.  659.  The  charge  was  so  misleading 
as  to  be  clearly  injurious  to  the  defendants, 
and  should  have  been  refused,  notwithstand- 
ing an  explanatory  charge  might  have  been 
asked.  For  the  errors  pointed  out,  let  the 
judgment  be  reversed,  and  the  cause  be  re- 
manded.   Reversed  and  remanded* 


(U7    AlA.    16) 


TITUS  V.  STATE. 


(Supreme  Court  of  Alabama.     Feb.  6, 1808.) 

HOMICIDB  —  DkORVBS— EVIDBNCB— DTINO     DSOLA- 
RA,T10N8 — WITNE89B8. 

1.  Ehridence  that  defendant  stabbed  deceased, 
and,  as  deceased  attempted  to  seize  defendant, 
one  W.,  who  was  not  on  trial,  stabbed  deceased, 
was  admissible  where  there  was  evidence  that 
the  two  acted  in  concert. 

2.  Testimony  that  deceased  had  said  some 
time  after  the  injury  **that  he  would  die"  is  not 
a  sufficient  predicate  for  a  dying  declaration. 

3.  Declarations  reduced  to  writing  as  dying 
declarations,  though  deceased  lived  several  weeks 
after  making  them,  were  admissible,  where  de- 
ceased had  stated  that  "he  believed  he  would 
soon  die,"  and  the  physician  who  attended  him 
had  said  that  "deceased  was  very  low,  and  that 
be  did  not  think  he  would  live  many  hours." 

4.  It  was  competent  to  show  that  a  witness 
for  defendant  was  charged  by  separate  indict- 
ment with  the  same  murder. 

5.  Where  a  witness  was  asked  on  cross-exam- 
ination if  he  was  not  charged  by  separate  indict- 
ment for  the  same  crime  as  defendant,  and  an- 
swered, "I  suppose  so,"  the  indictment  against 
him  should  not  have  been  read. 

6.  Testimony  that  a  witness  charged  in  a  sepa- 
rate indictment  with  the  commission  of  the  same 
crime  as  defendant  had  said  that  certain  articles 
of  clothing  that  she  was  washing  were  the  prop- 
erty of  defendant  was  hearsay,  and  not  compe- 
tent against  defendant 

7.  To  constitute  murder  in  the  second  degree. 


there  need  be  no  previously  formed  design  to 
take  life. 

Appeal  from  cfrcuit  court,  Madison  county; 
H.  C.  Speake,  Judge. 

Albert  Titus  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  the  peniten- 
tiary for  16  years,  and  he  appeals.    Reversed. 

The  testimony  for  the  state  tended  to  show 
that,  on  the  night  of  the  killing,  there  was  a 
dance  going  on  at  the  house  near  t^e  scene 
of  the  killing,  and  that  the  defendant  went 
to  the  house,  and  asked  to  see  one  Willie  Faun- 
fleld,  a  woman  in  the  house,  remarking  that 
he  wanted  his  knife  and  his  clothes;  that 
Willie  Faunfleld  came  out  of  the  house,  went 
into  her  room,  and  gave  the  defendant  his 
knife  and  clothes.  While  the  defendant  was 
standing  in  the  yard,  James  Harris  walked  out 
of  the  house  with  his  wife,  carrying  her  away 
from  the  house;  that,  9B  he  returned,  the  de- 
fendant stabbed  him  with  a  knife;  and  that,  as 
Harris  attempted  to  selsse  the  defendant,  Hen- 
ry Williams  cut  him  in  the  back.  The  defend- 
ant moved  to  exclude  the  evidence  that  Hen- 
ry Williams  cut  him  in  the  back,  and  duly  ex- 
cepted to  the  court's .  overruling  his  motion. 
Several  witnesses  testified  for  the  state  to  sub- 
stantially the  same  facts.  The  cutting  occur- 
red on  August  25, 1897.  One  of  the  witnesses 
testified  that  she  was  present  at  the  bedside  of 
James  Harris,  after  he  had  been  cut  several 
days,  and  "he  said  that  he  would  die  from  his 
wounds,  and  stated  in  said  conversation  that 
•Albert  Titus  and  Henry  Williams  took  my 
life  for  nothing.' "  The  defendant  moved,  to 
exclude  the  portion  of  the  testimony  of  said 
witness  as  to  the  declaration  made  by  the 
deceased  that  "Albert  Titus  and  Henry  Wil- 
liams took  my  life  for  nothing."  The  court, 
overruled  the  motion,  and  the  def endai)t  duly 
excepted.  The  *  state  hitroduced  one  Press 
Whitman,  who  testified  that  he  was  a  justice 
of  the  peace  in  Madison  county;  and  that  on 
October  17,  1897,  he  was  sent  for  by  James 
Harris,  who  told  him  that  he  did  not  think  he 
would  live  more  than  a  few  hours  longer,  and 
he  desired  to  make  a  dying  declaration;  and 
that  thereupon  he  took  down  and  reduced  to 
writing,  as  a  dying  declaration,  the  statements 
of  said  James  Harris;  and  that  said  Harris  liv- 
ed several  weeks  after  this  declaration  was 
made.  Thereupon  the  state  offered  to  hitro- 
duce  in  evidence  the  statement  made  by  Harris, 
which  was  reduced  to  writing  by  the  witness 
Whitman,  in  which  statement  he  said  that  the 
wounds  he  had  received  would  prove  fatal, 
and  that  he  was  gohig  to  die  soon.  In  this 
statement  he  said  that  he  was  cut  by  Albert 
Titus,  the  defendant,  and  Henry  Williams,  in 
the  manner  as  testified  to  by  the  state's  wit- 
nesses. The  defendant  objected  to  the  intro- 
duction of  the  alleged  dying  declaration,  upon 
the  ground  that  the  proper  predicate  had  not 
l>een  laid  therefor.  The  court  overruled  the 
objection,  allowed  the  statement  to  be  intro- 
duced in  evidence,  and  to  this  ruling  the  de- 
fendant duly  excepted.Digi:j5|^  b^^lW2W[lgliC 
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the  defendant  tended  to  show  that  the  cutting 
of  the  deceased  by  the  defendant  was  the  result 
of  a  fight»  which  arose  from  a  quarrel  between 
the  deceased  and  the  defendant.  The  defend- 
ant introduced  as  a  witness  Willie  Faunfield, 
who  testified  that  she  did  not  give  the  defend- 
ant a  knife  on  the  night  of  the  cutting  of  the 
deceased.  The  solicitor,  on  cross-examina- 
tion, asked  the  said  Willie  Faunfield  if  she 
was  not  charged  with  the  murder  of  said 
James  Harris,  and  proceeded  to  read  an  in- 
dictment by  the  grand  Jury  of  Madison  coun- 
ty, Ala.,  charging  the  said  Willie  Faunfield 
with  the  murder  of  said  James  EEarris.  The 
defendant  objected  to  said  question  and  the 
reading  of  said  Indictment  The  court  over- 
ruled said  objection,  allowed  the  same  to  be 
asked  and  read  to  the  Jury,  and  the  defend- 
ant excepted.  The  said  witness  denied  hav- 
ing done  any  washing  for  defendant,  and  al- 
so denied  having  or  giving  the  defendant  his 
clothes.  The  defendant  introduced  Henry 
Williams  as  a  witness,  who  testified  that,  a 
few  days  before  the  cutting,  the  deceased  told 
him  that  he  intended  to  kill  the  defendant. 
The  witness  was  then  asked  if  he  was  not  also 
indicted  for  killing  said  James  Harris,  and  to 
this  question  the  witness  replied  "he  supposed 
so."  The  solicitor  thereupon  proceeded  to 
read  an  indictment  of  the  grand  Jury  of  Madi- 
son county,  Ala.,  charging  the  said  Henry 
Williams  with  the  murder  of  the  said  James 
Harris;  and  the  said  defendant  objected  to 
the  readhig  of  said  indictment,  and  the  ques- 
tion of  the  solicitor  following  it,  as  to  wheth- 
ed  said  witness  was  not  charged  with  the  kill- 
ing of  said  James  Harris,  because  the  same 
was  illegal,  Irrelevant,  and  inadmissible,  and 
because  it  did  not  affect  the  credibility  of  the 
said  witness.  The  court  overruled  said  ob- 
jection, and  allowed  the  solicitor  to  read  the 
indictment  and  ask  said  question,  to  which 
the  defendant  excepted.  In  rebuttal,  the 
state  introduced  one  Maria  Kemp>  who  testi- 
fied that  she  saw  the  clothes  of  the  defendant 
which  said  Willie  Faunfield  had  washed  for 
him,  and  had  given  him  that  night;  that  they 
were  lying  near  the  comer  of  the  dance  house, 
and  consisted  of  a  shirt;  that  she  knew  that 
they  were  the  clothes  of  said  defendant,  be- 
cause she  had  seen  Willie  Faunfield  wash 
them  that  day;  and  that  said  Willie  Faun- 
field had  told  her  that  they  were  Titus' 
clothes,  and  she  saw  her  give  them  to  Titus. 
3aid  witness  testified,  on  cross-examination, 
that  there  were  no  marks  on  said  clothing  by 
which  she  could  identify  them,  and  that  the 
only  way  she  knew  them  and  could  identify 
them  was  from  what  Willie  Faunfield  had 
told  her  about  it  while  she  was  washing  them, 
and  from  seeing  her  giving  him  some  clothes 
the  night  of  the  difficulty,  and  she'  of  her  own 
knowledge  knew  one  of  the  shirts  to  be  that 
of  defendant  The  defendant  moved  to  ex- 
clude this  testimony,  because  it  was  hearsay 
and  Ulegal  and  Irrelevant.  The  court  over- 
ruled said  motion,  and  the  defendant  duly  ex- 
cepted.   There  were  other  rulings  of  the  court 


upon  the  evidence  to  which  exceptions  were  re- 
served, but,  under  the  opinion  on  this  appeal, 
it  is  deemed  unnecessary  to  set  them  out  in 
detail.  Among  the  charges  requested  by  the 
defendant,  to  the  refusal  to  give  each  of  which 
he  separately  excepted,  was  the  following: 
(2)  '"The  burden  of  proof  is  on  the  state  to 
show  beyond  a  reasonable  doubt  every  mate^ 
rial  Ingredient  of  the  offense  charged;  and, 
before  you  can  convict  the  defendant  of  mur- 
der in  the  second  degree,  you  must  be  satis- 
fied beyond  a  reasonable  doubt  from  all  the 
circumstances  attending  the  killing,  that  at 
the  time  the  fatal  blow  was  struck,  it  was 
done  maliciously,  and  with  a  previously  form- 
ed design  to  take  the  life  of  the  deceased." 

Humes,  Sheffey  &  Speake,  for  appellant 
Wm.  a  Fitts»  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree.  Dur- 
ing the  trial  the  defendant  reserved  certain 
exceptions  to  the  ruling  of  the  court  which 
are  presented  for  the  consideration  of  this 
court.  A  witness  testified  that  she  saw  de- 
fendant stab  deceased  in  the  chest  and,  as 
deceased  attempted  to  seize  the  defendant 
she  saw  one  Henry  Williams,  who  was  not 
on  trial,  stab  deceased  in  the  back.  The 
court  properly  overruled  the  motion  of  de- 
fendant to  exclude  so  much  of  said  evidence 
as  referred  to  Henry  Williams.  He  was 
present  with  defendant,  and,  without  provo- 
cation, so  far  as  the  record  discloses,  inter- 
fered, apparently  to  prevent  deceased  from 
seizing  defendant  after  he  was  stabbed  by 
defendant  We  cannot  say  there  was  no 
evidence  in  the  record  which  would  author- 
ize a  Jury  to  infer  the  parties  acted  in  con- 
cert. 

The  proper  predicate  for  the  admission  of 
"dying  declarations"  is  stated  in  Justice  t. 
State,  99  Ala.  180,  13  South.  658,  where  the 
authorities  are  collated.  Applying  the  rule 
there  laid  down,  we  are  of  opinion  that  the 
preliminary  proof  did  not  come  up  to  the 
strict  rule  required.  It  is  true,  the  witness 
testified  that  deceased  "said  he  would  die." 
This  statement  was  made  some  time  after 
the  injury,  and  the  simple  statement  "that 
he  would  die"  does  not  show  that  deceased 
believed  that  he  was  in  extremis,— that  death 
was  imt)endlng. 

The  declarations  reduced  to  writing  as  dy- 
ing declarations  were  properly  admitted.  He 
stated  that  "he  believed  he  would  soon  die," 
The  physician  who  attended  him  said  that 
the  "deceased  was  very  low,  and  that  he  did 
not  think  he  would  live  many  hours." 

It  was  competent  to  show  that  Willie 
Faunfield,  who  had  been  introduced  as  a 
witness  by  the  defendant,  was  then  charged 
by  separate  indictment  for  the  murder  of 
deceased;  and,  if  she  had  denied  that  she 
had  knowledge  of  such  a  charge,  it  would 
have  been  competent  to  have  proven  the  fact 
in  any  legitimate  wj 
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the  indictment  itself  mjght  properly  be  In- 
troduced. This  evidence,  however,  was  not 
competent  to  establish  the  cruilt  of  the  de- 
fendant who  was  then  on  trial,  but  only  to 
affect  the  credibility  of  the  witness  Fauu- 
field.  The  record  nowhere  shows  that  the 
witness  answered  the  question  as  to  her 
knowledge  that  she  was  charged  also  with 
the  commission  of  the  offense.  The  witness 
Williams,  for  the  defendant,  was  asked  the 
same  question,  to  which  he  answered,  "I 
suppose  so."  By  this  answer  the  state  had 
the  full  benefit  of  the  principle  upon  which 
such  proof  could  be  made,  and  the  court 
should  have  sustained  an  objection  to  the 
reading  of  the  Indictment  against  him. 

The  state  was  allowed  to  prove  that  the 
witness  Willie  Faunfleld  "said  that  certain 
articles  of  clothing  that  she  was  washing 
were  the  property  of  defendant"  The  only 
principle  upon  which  It  was  permissible  to 
show  that  the  witness  washed  the  clothing 
of  defendant  was  that  it  was  a  circumstance 
to  be  considered,  with  other  facts  in  the 
case,  as  tending  to  show  such  relations  ex- 
isted between  her  and  the  defendant;  that 
probably  her  testimony  was  biased  In  his  fa- 
vor. Her  mere  declarations,  in  his  absence, 
however,  were  not  competent  evidence 
against  him  for  such  a  purpose.  They  were 
hearsay,  pure  and  simple. 

Charge  No.  2  requested  by  the  defendant 
was  properly  refused.  The  insertion  of  the 
words  •'previously  formed  design"  rendered 
the  charge  erroneous  as  a  correct  definition 
of  murder  in  the  second  degree. 

There  are  other  exceptions,  but  they  are  of 
such  a  character  as  will  not  probably  arise 
on  another  trial.    Reversed  and  remanded. 


016   Ala.   667) 

OLEMMONS  et  aL  v.  COX  et  aL 
(Supreme  Court  of  Alabama.     Dec.  15,  1S07.) 

QOIBTIKO  riTLB->PRB8UMPTIOII& 

When  complainant's  anceBtor  purchased 
and  obtained  possession  of  the  lands,  the  legal 
title  being  in  one  P.,  who  paid  no  consideration 
therefor,  a  court  of  equity  will,  after  30  years,  if 
necessary  to  sustain  complainant's  title,  pre- 
sume that  P.  conveyed  the  lands  to  the  ancestor. 

Appeal  from  chancery  court,  Geneva  coun- 
ty;  Jere  N.  Williams,  Chancellor. 

Bill  by  J.  M.  Clemmons  and  others  against 
H«  B.  Cox  and  others  to  quiet  title.  From 
a  decree  dismissing  the  bill,  complainants 
appeal.     Reversed. 

The  facts  of  the  case  are  substantially  the 
same  as  set  out  in  the  report  of  the  case  on  the 
former  appeal  (114  Ala.  350,  21  South.  426)  and 
special  reference  is  here  made  to  the  facts  as 
therein  stated. 

The  prayer  of  the  bill  was  that  the  title  of 
the  land  described  in  the  hill  be  vested  in  com- 
plainants; that  Chalker  be  required  to  execute 
a  deed  of  conveyance  to  them;  that  the  quit- 
claim deed  from  Chalker  to  Cox,  and  the  sher- 
iff's deed  to  Morris,  conveying  the  lauds,  be  set 
aside  and  annulled;  that  a  reference  be  had  to 
ascertniii  the  amount  of  the  rents,  incomes,  and 
^JTofits  derived  from  said  lands  of  Cox  and 
^forr$*,  and  the  value  of  the  timber  cut,  sold 
and  wasted;  that  an  injunction  be  issued  re- 
■tralning  Cox  and  Morris  from  further  cutting. 


wasting,  removing  or  selling  any  timber  from 
said  lands,  and  for  general  relief. 

Upon  the  final  submission  of  the  cause  upon 
the  pleadings  and  proof,  the  chancellor  decreed 
that  the  complainants  were  not  entitled  to  the 
relief  prayed  for,  and  ordered  the  bill  dismissed. 
From  this  decree  tfie  complainants  appeal,  and 
assign  the  rendition  thereof  as  error, 

Carmichael  &  Thach  and  W.  O.  Mulkey, 
for  appellants.    M.  B.  Milligan,  for  appellees. 

HARALSON,  J.  The  facts  of  the  case,  as 
made  by  the  bill,  are  fully  set  out  in  the  re- 
port of  the  same  on  a  former  appeal  (114 
Ala.  350,  21  South.  426),  to  which  reference 
Is  made,  and  need  not  be  repeated  in  full. 

Under  the  facts  stated  in  the  bill,  as  we 
held  before,  the  complainants  own  the  equi- 
table title  to  the  lands  in  suit,  and  neither 
of  the  defendants,  nor  all  of  them  together, 
have  any  right  or  title  to  the  same,  which  is 
not  subordinate  to  the  superior  equities  of 
the  complainants. 

On  the  trial  of  the  cause  on  pleadings  and 
proofs,  nothing  has  been  brought  to  light, 
which  changes  the  legal  relations  of  the  par- 
ties as  declared  in  our  former  opinion.  The 
complainants*  ancestor  paid  the  full  pur- 
chase price  for  the  lands  and  was  put  in 
possession  of  them  by  his  vendor,  and  com- 
plainants, as  his  children,  are  the  owners  of 
the  equitable  title  to  the  same,  as  against 
their  ancestor's  vendor,  the  said  Chalker; 
and  the  defendants.  Cox  and  Morris,  who 
claim  under  him.  Cox  and  Morris  acquired, 
and  could  claim  under  Chalker,  no  greater 
rights  than  he  had. 

The  bill  was  taken  as  confessed  against 
Chalker.  He  was  examined  as  a  witness  by 
both  sides.  He  testified:  "I  owned  said 
lands  at  one  time.  I  exchanged  lands  with 
John  M.  Clemmons  in  about  1850.  Clem- 
mons made  me  a  deed  to  the  lands  described 
in  paragraph  four  of  the  original  bill,  and  I 
put  him  in  possession  of  the  lands  described 
in  paragraph  three  of  the  original  bill,  that 
being  what  I  agreed  to  do.  I  sold  the  lands 
described  in  section  three  of  the  original  bill 
to  one  Parker,  about  two  months  before  I 
exchanged  lands  with  Clemmons,  and  made 
him  a  deed.  Parker  paid  no  part  of  the  pur- 
chase money.  Parker  did  not  take  posses- 
sion of  the  land.  He  gave  me  a  note  for 
said  land,  for  $1,250,  which  I  turned  over  to 
Clemmons  at  the   time    of    the  exchange. 

•  •     •    I  afterwards  heard  that  Parker's 
real  name   was    not    Parker,   but  Pickett. 

*  *  *  I  remained  in  possession  of  said 
land  until  I  put  Clemmons  in  possession. 
Clemmons  said  he  would  trade,  If  I  would 
put  him  in  possession  and  give  him  Parker's 
notes,  that  he  could  get  a  title  in  the  chan- 
cery court.  •  •  •  Clemmons  paid  me  in 
full  for  all  the  right,  title,  and  interest  I 
claimed  In  and  to  said  lands  described  in 
paragraph  three  of  the  original  bill.  At  the 
time  I  traded  with  John  M.  Clemmons,  I  de- 
livered the  Parker  note  to  him,  and  thereup- 
on put  him  In  possession  of  the  lands.  *  *  ^ 
Since  that  time,  I  have  never  claimed  an^g 
interest  in  the  said  lands,  and  did  not  claim 
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any  at  the  time  I  executed  a  quitclaim  deed 
to  Henry  M.  Cox.  I  made  Cox  a  quitclaim 
deed  to  said  lands,  in  about  1892,  and  told 
him  about  the  trade  with  John  M.  Clem- 
mons.  It  is  a  fact  that  I  informed  H.  B. 
Cox  that  I  neither  had '  nor  claimed  any 
right,  title  or  interest  in  the  said  lands  at 
the  time  I  executed  the  quitclaim  deed  to 
him." 

He  further  testified,  that  he  had  not  seen 
or  heard  of  Parlcer,  who  professed  to  live  in 
Georgia,  since  he  executed  said  deed  to  him 
in  1859  or  1860;  that  Parker  has  never  paid 
any  part  of  the  purchase  money,  and  has 
never  made  any  claim  upon  him,  Chalker, 
for  the  land;  that  the  reason  he  did  not 
make  Glemmons  a  deed  to  the  land  he  sold 
him  was,  that  he  had  already  deeded  the 
land  away  and  could  not  make  him  a  deed; 
that  Clemmons  afterwards  requested  him  to 
make  him  a  deed,  which  he  declined  to  do, 
unless  Clemmons  would  get  back  the  deed 
he,  Chalker,  had  made  to  Parker,  which 
deed  Clemmons  said  he  had  procured,  but  had 
afterwards  lost  He  also  further  testified, 
that  at  the  time  he  executed  the  quitclaim 
deed  to  Cox  (who  had  been  to  see  him  two 
or  three  times  to  induce  him  to  give  it),  he 
told  him  he  did  not  want  to  give  him  a 
deed,  but  Cox  said  it  made  no  difference, 
that  anybody  could  make  a  quitclaim  deed 
to  any  land;  that  Cox  never  paid  him  any- 
thing for  said  quitclaim,  but  about  a  year 
afterwards,  when  he  took  possession  of  the 
land,  he  sent  him,  Chalker,  two  dollars,  and 
that  waa  the  entire  sum  paid  by  him  as  a 
consideration  for  said  deed. 

From  the  foregoing  It  appears,  that  Clemmons 
in  1859  or  1860,  bought  and  paid  full  consider- 
ation for  said  land  from  Chalker,  and  was  at 
the  time  put  In  possession  by  and  held  under 
him;  that  complainants,  as  the  only  children 
and  heirs  of  said  Clemmons,  acquired  and  own 
the  entire  interest  of  said  Chalker  in  and  to 
said  land;  that  Chalker  had  a  short  time  pre- 
viously, executed  a  deed  to  said  land,  to  one 
Parker,  a  nonresident,  whose  given  name  no- 
where appears;  that  Parker,  so  called,  never 
went  into  the  possession  of  said  lands,  and  never 
paid  any  part  of  the  purchase  money  tfierefor, 
and  has  never  been  seen  or  heard  of  since; 
that  Chalker  continued  to  reside  on  said  lands 
after  that,  until  he  sold  them  to  Clemmons, 
and  put  him  in  possession;  that  in  1892,  the 
defendant,  H.  B.  Cox,  desiring  to  take  posses- 
sion of  said  lands,— which  the  evidence  tends 
to  show  were  outlying  woodland,  valuable  for 
the  pine  timbers  thereon,-~and  desiring  to  pro- 
cure from  Chalker  a  quitclaim  deed  to  the 
land, 'as  a  colorable  foundation  for  setting  up 
a  claim  to  it,  interceded  with  Chalker,  who  was 
of  advanced  age,  to  give  hhn  such  a  deed,  on 
the  assurance  that  it  was  an  innocent,  unhurt- 
ful  thing  to  do,  since  anybody  could  give  a 
quitclaim,  to  any  land;  that  Chalker  fully  in- 
formed him  of  the  complainants'  rights  in  and 
to  said  lands,  and  declined,  at  first,  to  quitclaim 
to  him,  but  afterwards,  yielding  to  Cox*s  im- 
portunities, did  execute  to  him  a  qui tdaim  with- 
out any  consideration,  except  the  nominal  sum 


of  two  dollars,  long  afterwards  paid,  and  that, 
upon  such  a  daim  of  right  and  title,  said  Cox 
took  possession  of  said  lands,  claiming  to  own 
them;  and  he  and  Morris,  who  acquired  noth- 
ing more  than  Cox's  interest,  which  was  noth- 
ing, have  been  cutting  and  appropriating  the 
timbers  thereon.  Under  this  claim,  as  the 
result  of  the  trade  and  exchange  of  lands  be- 
tween Chalker  and  Clemmons,  fairly  made  be- 
tween them,  Chalker  acquired,  took  possession 
of  and  owns  Clemmons'  lands  which  were 
deeded  to  him  by  Clemmons,  and  acquired 
also,  if  Cox  and  Morris'  daim  is  to  prevail,  all 
of  the  lands  which  Chalker  gave  Clemmons  in 
exchange  for  his;  so  that  Cox  and  Morris  under 
their  quitclaims,  the  one  from  Chalker,  and  the 
other  from  the  sheriff,  on  sale  of  Cox's  Interest 
under  execution,  get  both  parcels  of  land  and 
Clemmons  and  his  heirs  get  nothing.  This  is 
not  right,  and  an  equity  court  is  competentand 
will  thwart  such  a  fraudulent  consummation. 
The  deed  to  Parker  is  no  obstacle  to  a  proper 
decree  In  the  case.  We  will  presume  if  neces- 
sary to  sustain  complainants'  title,  that  after 
so  long  a  lapse  of  years,— over  30,— Parker  con- 
veyed the  lands  to  complainants'  ancestor,  the 
said  J.  M.  Clemmons  deceased,  and  that  the 
legal  title  became  invested  in  him.  Almost 
any  reasonable  presumption  will  be  indulged 
to  sustain  complainants'  title  to  the  land.  Cer- 
tainly, Parker  could  not  now  make  his  title 
available  against  them.  McArthur  v.  Carrie, 
32  Ala.  76;  Wilson  v.  Holt,  83  Ala.  540, 3  South. 
321;  Long  v.  Parmer,  81  Ala.  384,  1  South. 
900;  Normant  v.  Eureka  Co.,  98  Ala.  187,  12 
South.  454;  1  Greenl.  Ev.  |  46;  Steph.  Dig. 
Ev.  187;  1  Jones,  Ev.  §§  75,  76. 

While  there  is  some  variance  between  the 
allegations  and  proof,  there  Is  a  sufficient  cor- 
respondence therein,  to  sustain  the  real  and 
substantial  equities  of  the  case  made. 

We  must  reverse  the  decree  of  the  court  be- 
low and  here  render  such  decree  as  the  court 
below  should  have  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed 
that  all  the  right,  title  and  interest  of  the  de- 
fendants John  P.  Chalker,  Henry  B.  Cox  and 
D.  A.  Morris,  in  and  to  the  lands  described  in 
section  3  of  the  bill,  to  wit,  the  S.  %  of  the  N. 
W.  %,  and  the  S.  W.  %  of  the  N.  E.  %,  and 
the  E.  1^  of  the  S.  W.  %,  and  the  S.  E.  ^  and 
the  N.  W.  %  of  the  N.  R.  %,  and  fractions  A 
and  B,  all  in  section  9,  township  2,  range  23, 
formerly  in  Dale,  but  now  in  Geneva  county, 
Ala.,  be  and  the  same  are  hereby  devested  out 
of  them,  and  invested  in  the  complainants  to 
this  suit,  viz.,  James  M.  Clemmons,  Archibald 
Glemmons,  John  J.  Clemmons,  W.  F.  Clem- 
mons and  Mary  E.  Fulford,  wife  of  Daniel  L, 
Fulford. 

It  Is  further  ordered,  adjudged  and  decreed, 
that  the  quitclaim  deed  of  the  said  John  P. 
Chalker  to  the  said  Henry  B.  Cox,  and  the 
deed  of  the  sheriff,  B.  F.  Pate,  to  the  said  D. 
A.  Morris  to  said  lands  be,  and  they  are,  each, 
hereby  set  aside,  canceled  and  annulled;  that 
said  Henry  B.  Cox  and  the  said  D.  A.  Morrla 
are,  each,  hereby  ordered  forthwith  to  deliver 
to  the  register  of  the  chancery  court  of  said 
county  of  Goieva,  said  deeds;   that  the  said 
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register  shall  write  In  ink  upon,  or  on  the  face 
of  each  of  said  deeds,  that  the  same  Is  set 
aside,  canceled  and  annulled,  by  order  and  de< 
cree  of  this  court,  rendered  on  the  15th  day  of 
December,  1897,  in  the  cause  therein  pending 
between  said  John  M.  Glemmons  et  al.  y.  said 
Henry  B.  Cox  et  aL,  and  sign  his  name  ofBcially 
thereto,  and  file  said  deeds,  so  canceled  and 
annulled,  with  the  papers  In  this  cause  in 
said  chancery  court,  and,  if  said  deeds  have 
been  recorded  in  the  office  of  the  probate  court 
of  said  county,  write  on  the  margin  of  the 
rec<Mrd  of  the  same,  the  same  certificate  of  can- 
cellation, and  sign  his  name  ofllcially  thereto. 

It  is  further  ordered  and  decreed  that  the 
register  of  said  court  proceed  without  unneces- 
sary delay  under  the  rules  of  practice  in  said 
court,  to  execute  the  reference  prayed  for  In  the 
fifth  section  of  the  prayer  to  said  bill,  and  re- 
port his  findings  to  the  next  ensuing  term 
thereafter  of  said  court  for  its  decree  thereon, 
and  for  the  purpose  of  the  execution  of  this 
reference,  this  cause  is  remanded  to  the  lower 
court 

The  appellees  will  pay  the  costs  of  the  appeal 
in  this  court  and  in  the  court  below. 

Reversed,  rendered  in  part  and  remanded  in 
paru 


(US   Ala.    tU) 

BROWN  V.  STATE. 
(Supreme  Court  of  Alabama.     Aug.  15,  1898.) 
Criminal  Law  —  Borden  of   Proof  —  Cirgcm- 

8TANTIAL  EYIDBNOB— INSTRUCTIONS. 

The  court  instructed  the  jury,  if  they  had 
reasonable  doubt  of  defendant's  guilt,  to  acquit 
him,  and  that,  to  convict  him,  the  hypothesis 
of  his  guilt  must  flow  naturally  from  the  facts 
proved,  and  be  consistent  with  all  of  them. 
HMf  that  such  instruction  did  not  include  re- 
quests to  the  effect  that  the  burden  is  on  the 
state  to  show  guilt,  and  that  defendant  should 
be  acquitted  if  his  conduct  was  reasonably  con- 
sistent with  his  innocence. 

Appeal  from  circuit  court,  Colbert  county; 
Thomas  R.  Roulhac,  Judge. 

Otis  Brovm  was  convicted  of  burglary  of  a 
house  owned  by  the  Sheffield  Coal,  Iron  & 
Steel  Company,  and  he  appeals.     Reversed. 

W.  P.  &  W.  L.  Chitwood,  for  appellant 
Wm.  C.  Fitts,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  only  exceptions  re- 
served below  went  to  the  action  of  the  court 
in  refusing  to  give  certain  charges  requested 
by  the  defendant  The  refusal  in  each  in- 
stance proceeded  upon  the  idea,  and  was  ex- 
pressly based  on  the  ground,  that  the  court 
had  already,  in  substance,  given  at  the  re- 
quest of  the  defendant  in  writing,  the  instruc- 
tion under  consideration.  It  therefore  be- 
comes necessary  to  set  out  the  instructions 
so  given,  and  those  refused,  that  it  may  be 
seen  whether  those  refused  were  substantial 
repetitions  of  those  given.  Those  given  were 
the  following:  (1)  "Gentlemen  of  the  Jury, 
you  have  no  right  to  capriciously  reject  the 
testimony  of  any  witness."  (2)  "Gentlemen 
of  the  Jury,  if  you  have  a  reasonable  doubt 
whether  the  defendant  broke  into  the  office 
of  the  Sheffield  Coal,  Iron  &  Steel  Company 
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in  this  case,  you  will  find  him  not  guilty.** 
(3)  "Before  the  Jury  should  convict  the  de- 
fendant, the  hypothesis  of  his  guilt  should 
fiow  naturally  from  the  facts  proved,  and  be 
consistent  with  all  of  them."  (4)  "If  you  be- 
lieve that  the  defendant  has  reasonably  ac- 
counted for  his  possession  of  the  stolen 
checks  in  this  case,  you  should  find  him  not 
guilty."  And  those  refused  were  as  follows: 
(5)  "Gentlemen  of  the  Jury,  if  the  evidence 
has  reasonably  satisfied  you  that  the  defend- 
ant has  accounted  for  his  possession  of  the 
checks  in  evidence,  you  should  find  him  not 
guilty."  (6)  "The  Jury  must  find  the  defend- 
ant not  guilty,  if  the  conduct  of  the  de- 
fendant, upon  a  reasonable  hypothesis,  is  con- 
sistent with  his  innocence."  (7)  "Before  the 
Jury  can  convict  the  defendant,  every  mem- 
ber of  the  Jury  must  be  satisfied  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant" (»  "The  burden  is  upon  the  state,  and 
it  is  the  duty  of  the  state,  to  show,  beyond 
all  reasonable  doubt,  and  to  the  exclusion  of 
every  other  reasonable  hypothesis,  every  cir- 
cumstance necessary  to  show  that  the  defend- 
ant is  guilty;  and,  unless  the  state  has  done 
that  in  this  case,  it  is  your  duty,  gentlemen 
of  the  Jury,  to  render  a  verdict  of  not  guilty." 
(9)  "The  only  foundation  for  a  verdict  of 
guilty  in  this  case  is  that  the  entire  Jury  shall 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  and  to  a  morsil  certainty,  that  the 
defendant  is  guilty  as  charged  in  the  indict- 
ment, to  the  exclusioQ  of  every  probability  of 
his  innocence,  and  every  reasonable  doubt  of 
his  guilt;  and  if  the  prosecution  has  failed  to 
furnish  such  measure  of  proof,  and  to  so  im- 
press the  minds  of  the  Jury  of  his  guilt,  they 
should  find  him  not  guilty."  (10)  "Before  the 
Jury  can  convict  the  defendant,  they  must  be 
satisfied,  to  a  moral  certainty,  not  only  that 
the  proof  Is  consistent  with  the  guilt  of  the 
defendant,  but  that  it  is  wholly  inconsistent 
with  every  other  rational  conclusion;  and, 
unless  the  Jury  are  so  convinced  by  the  evi- 
dence of  the  defendant's  guilt  that  they 
would  each  venture  to  act  upon  that  decision 
in  matters  of  the  highest  concern  and  im- 
portance to  his  own  interest  they  must  find 
the  defendant  not  guilty."  It  is  clear  that 
charge  5,  refused,  is,  in  substance,  the  same  as 
charge  4,  given;  and,  of  course,  no  error  was 
committed  in  the  refusal  of  the  former.  Charge 
1,  given  for  defendant,  is  upon  a  matter  not 
touched  upon  in  any  of  the  charges  refused, 
and  so  on  the  present  inquiry  it  may  be  left 
out  of  view.  There  remain  only  charges  2 
and  8,  given  for  defendant,  to  embody  the 
propositions  set  forth  in  charges  6  to  10,  In- 
clusive, refused  to  defendant  An  extended 
discussion  of  this  matter  would  subserve  no 
valuable  end.  It  is  not  even  necessary,  we 
think,  to  point  out  the  differences  between 
the  charges  given  and  those  refused.  Differ- 
ences do  exist— substantial,  material  dif- 
ferences, which  are  apparent  upon  a  com- 
parison of  the  charges  given  with  those  re- 
fused as  set  out  above.  Those  refused  are 
not  substantially  the  same  as  those  given, 
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and  the  ruling  of  the  court  In  Its  refusals  to 
charge  as  requested  cannot  be  sustained  on 
the  ground  upon  which  it  was  based.  Ab- 
stractly considered,  charges  6  to  10,  inclusive, 
were  sound  expositions  of  law.  They  were 
applicable  to  the  case  as  presented  by  the 
evidence.  They  should  have  been  given. 
Reversed  and  remanded. 

(U7  Ala.  192) 

ROGEItS  V.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  2, 1898.) 

AssAnLT—lNDXCTMBNT—EviDBNOB— Instructions. 

1.  An  indictment  charging  an  assault  with  a 
roclK  or  brick,  "or  other  missile  of  like  kind,"  is 
demurrable,  as  each  alternative  charged  must 
describe  the  means  with  the  same  definiteness 
as  would  be  req  aired  if  the  charges  had  been 
made  in  separate  counts,  unless  it  appears  that 
the  means  are  unknown  to  the  grand  jury. 

2.  The  fact  that  the  prosecutor  had  told  wit- 
ness, shortly  before  the  assault,  that  he  had  kill- 
ed defendant's  dog,  is  too  remote  to  throw  any 
light  upon  the  alleged  assault. 

3.  Where  two  charges  asked  for  by  defend- 
ant are,  in  effect  the  same,  the  court  is  not  re- 
quired to  give  ooth. 

4.  It  was  error  to  refuse  to  instruct  that.  "If 
the  jury  are  not  satisfied  beyond  all  reasonable 
doubt,  to  a  moral  certainty,  and  to  the  exclusion 
of  every  other  reasonable  hypothesis  but  that 
of  defendant's  guilt,  they  should  find  him  not 
guilty,  and  it  is  not  necessary,  to  raise  a  reason- 
able doubt,  that  the  jury  should  find  a  probabil- 
ity of  defendant's  innocence,  but  such  a  doubt 
may  arise  even  where  there  is  no  probability  of 
his  innocence  in  the  testimony;  and  if  the  jury 
have  not  an  abiding  conviction  to  a  moral  cer- 
tainty of  his  guilt,"  they  should  acquit 

5.  It  is  error  to  refuse  to  charge  that  defend^ 
ant  is  presumed  to  be  innocent  until  the  evi- 
dence convinces  the  jury  beyond  all  reasonable 
doubt  that  he  is  guilty,  and  if,  on  a  considera- 
tion of  all  the  evidence,  there  is  a  reasonable 
doubt  they  must  acquit 

6.  On  defendant's  request  an  instruction 
should  have  been  given  that  prosecutor*s  abusive 
and  insulting  language  to  defendant  at  or  near 
the  time  of  the  assault  if  any  there  was,  might 
be  taken  in  mitigation  or  justification  of  the  of- 
fense. 

Appeal  from  c^y  court  of  Gadsden;  John 
H.  DIsque,  Judge. 

Bob  Rogers  was  convicted  of  an  assault 
with  a  weapon,  and  he  appeals.    Reversed. 

The  averments  of  the  two  counts  of  the 
Indictment  are  sufficiently  stated  in  the 
opinion.  The  defendant  demurred  to  the  sec- 
ond count  upon  the  ground  that  it  was 
vague,  indefinite,  and  uncertain  as  to  the 
character  of  the  weapon  used.  This  demur- 
rer was  overruled,  and  the  defendant  duly 
excepted.  Upon  the  trial  of  the  cause  the 
testimony  tor  the  state  tended  to  show  that 
the  defendant  came  to  the  place  where  Tony 
Stalllngs,  the  person  assaulted,  worked,  and 
sent  for  said  Stalllngs;  that  npon  Stalllngs 
coming  up,  the  defendant  and  the  person 
wHh  him  Jumped  at  Stalllngs,  and,  as  he  ran 
off,  they  threw  rocks  and  sticks  at  him,  and 
fired  at  him  with  a  pistol.  Upon  the  cross- 
examination  of  the  State's  witness  Smith  the 
defendant  asked  him  the  following  ques- 
tion: "State  whether  or  not  Stalllngs  told 
you,  thirty  minutes  or  an  hour  before  the 
difiiculty:    *I  played  the  devU.    I  have  killed 


Rogers*  dog."*  The  state  objected  to  thli 
question,  which  objection  the  court  sustain- 
ed, and  the  defendant  duly  excepted.  Upon 
the  examination  of  the  witnesses  Penn  and 
Adams  for  the  defendant,  the  defendant  ask- 
ed each  of  said  witnesses  the  question  rela- 
tive to  the  killing  of  the  defendant's  dog  by 
Stalllngs.  These  questions  were  separately 
objected  to  by  the  state.  The  court  sustain- 
ed each  of  the  objections,  and  the  defend- 
ant seiwxately  excepted  thereto.  The  testi- 
mony for  the  defendant  tended  to  show  that 
upon  bis  seeing  Stalllngs,  he  asked  him  If 
he  had  killed  his  dog;  that  Stalllngs  replied 
in  &  very  insulting  and  threatening  manner 
that  he  had,  and  threw  his  hand  towards  his 
pock€ft,  as  if  he  was  about  to  draw  a  weapon, 
and  that  thereupon  the  defendant  kicked  at 
him,  and,  as  he  ran  off,  threw  rocks  at  him, 
and,  when  some  distance  from  him,  shot  In 
the  direction  Stalllngs  was,  but  not  with 
the  intention  of  hitting  him.  Upon  the  in- 
troduction of  all  the  evidence  the  defendant 
requested  the  court  to  give  to  the  Jury  the 
following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  (1)  'Tlie  court  charges 
the  Jury,  if  the  evidence  is  in  suoh  a  state  of 
confusion  and  uncertainty  as  that  the  Jury 
are  not  convinced  of  defendant's  guilt  be- 
yond all  reasonable  doubt,  the  Jury  must  ac- 
quit the  defendant"  (2)  "The  court  charges 
the  Jury,  if  the  Jury  lielieve  from  the  evi- 
dence that  Tony  Stalllngs  made  use  of  any 
opprobrious  words  or  abusive  language  at  or 
near  the  time  of  the  difficulty  towards 
Rogers,  the  Jury  may  consider  such  words 
or  language  in  extenuation  or  Justification  as  . 
the  Jury  may  determine."  (3)  "The  court 
charges  the  Jury,  If  the  Jury  are  not  satis- 
fied beyond  all  reasonable  doubt  to  a  moral 
certainty,  and  to  the  exclusion  of  every  other 
reasonable  hypothesis  but  that  of  defend- 
ant's guilt  they  should  find  him  not  guilty, 
and  it  Is  not  necessary,  to  raise  a  reasonable 
doubt,  that  the  Jury  should  find  from  all  the 
evidence  a  probability  of  defendant's  Inno- 
cence in  the  testimony,  but  such  a  doubt 
may  arise  even  when  there  Is  no  probability 
of  his  innocence  in  the  testimony;  and  if 
the  Jury  have  not  ^n  abiding  conviction  to  a 
moral  certainty  of  his  guilt.  It  is  the  duty  of 
the  Jury  to  find  the  defendant  not  guilty." 
(4)  "The  court  charges  the  Jury  the  defend- 
ant is  presumed  to  be  Innocent  until  the  evi- 
dence convinces  the  Jury  beyond  all  reason- 
able doubt  that  he  is  guilty;  and  If,  upon  a 
consideration  of  all  the  evidence,  the  Jury 
have  a  reasonable  doubt,  growing  out  of  all 
the  evidence,  they  must  acquit  the  defend- 
ant" (5)  **The  court  charges  the  Jury  that 
the  Jury  may  look  to  the  fact,  if  It  be  a  fact, 
that  Stalllngs  used  abusive  or  insulting  lan- 
guage to  Rogers  at  or  near  the  time  of  the 
difficulty,  and  such  language  may  be  taken 
in  mitigation  or  Justification  of  the  offense, 
as  the  Jury  may  determine."  The  court  at 
the  request  of  the  defendant,  gave  several 
written  charges  to  ^i2tW/V3^if¥lf? 
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numbered  2,  whlcb  was  given  at  the  reqnesfc 
of  the  defendant,  was  the  same  as  the  charge 
numbered  1,  which  was  refused. 

Burnett  &  CuUi  and  N.  Q.  Canning,  for  kq- 
pellant  Wm.  G.  Fitts,  Atty.  Gen.,  for  the 
State. 

COLEMAN,  J.  The  hidictment  consisted  of 
two  counts,  charging  the  defendant  in  the  first 
count  with  simple  assault,  and  in  the  second 
count  assault  with  a  rock  or  brick,  **or  other 
missile  of  like  kind."  There  was  a  demurrer 
to  the  second  count  directed  against  the 
averment  *'or  other  missile  of  like  kind/'  We 
are  of  opinion  the  demurrer  was  well  taken, 
and  the  court  erred  in  overruling  it  When 
the  means  by  which  an  offense  was  com- 
mitted is  charged  in  the  alternative,  each 
alternative  charge  must  describe  the  means 
with  the  same  definiteness  or  particularity 
as  would  have  been  required  had  the  charge 
been  made  separately  in  a  separate  count 
If  the  means  are  unknown  to  the  grand  Jury, 
it  may  be  so  averred;  but,  unless  it  affirma- 
tively appears  from  the  indictment  that  the 
iniftrument  or  means  used  to  effect  the  of- 
fense were  unknown,  it  is  necessary  to  de- 
scribe the  instrument  or  means  used.  Horns- 
by  V.  State,  94  Ala.  55,  10  South.  522;  John- 
son V.  State,  S2  Ala.  583;  Raiford*s  Case,  7 
Port  101. 

There  was  no  error  In  excluding  the  testi- 
mony of  Smith,  Penn,  and  Adams,  relating 
to  the  kUUng  of  defendant's  dog.  The  facts 
proposed  to  be  proven  by  these  witnesses 
were  too  remote  to  throw  any  legal  light  up- 
on any  proper  con&rtltuent  of  the  alleged  as- 
sault, especially  in  the  light  of  the  other  evi- 
dence. 

Charge  1  refused  to  defendant  is  the  same 
as  charge  No.  2  given.  The  court  was  not 
lequired  to  repeat  the  charge.  Charges  8, 
4,  and  6  requested  by  the  defendant  should 
have  been  given.    Reversed  and  remanded. 
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PAINTER  et  al.  v.  MUNN  et  al. 

(Supreme  Court  of  Alabama.     Jan.  27,  1898.) 
Wbonofvl   Attachment— Dbfbnses—Damaobs — 

PjLBADiMG — Parti  B8 — Action  bt  Partmbrship. 

1.  In  an  action  for  the  wrongful  suing  out  of 
an  attachment,  the  defendant  is  not  confined  to 
the  particular  ground  arerred  in  the  affidavit, 
but  may  show  the  existence  of  any  statutory 
ground  as  a  defense. 

2.  When  exemplary  damages  are  claimed  in 
the  complaint  for  the  wrongful  sidng  out  of  an 
attachment,  it  must  aver  that  it  was  sued  out 
without  probable  cause  for  believing  the  ground 
to  be  true. 

3.  An  averment  in  a  complaint  that  the  at- 
tachment was  wrongfully  sued  out,  "because  the 
said  plaintiffs  were  not  about  fraudulently  to  dis- 
pose of  their  property  as  alleged  in  the  affidaylt," 
IS  only  an  averment  of  the  nonexistence  of  the 
particular  ground  upon  which  the  process  issued, 
and  does  not  show  a  breach  of  the  bond. 

4.  Where  the  property  seized  under  a  writ  of 
attachment  is  replevied  by  the  defendant,  who 
afterwards  sells  it,  and  with  the  proceeds  pays 
the  debt  to  enforce  which  the  attachment  was 


sued  out,  these  facts  may  be  pleaded  in  mitiga- 
tion of  damages,  in  an  action  on  the  attachment 
bond. 

6.  When  an  element  of  damages  is  claimed 
which  the  complaint  shows  is  not  recoverable,  the 
proper  way  to  raise  the  objection  is  by  motion 
to  strike  out,  objection  to  evidence  offered  to 
show  the  damages,  or  by  request  for  proper  in- 
structions to  the  jury. 

6.  In  an  action  by  a  partnership  on  an  attach- 
ment bond  for  injuries  done  by  the  wrongful  seis- 
ure  of  the  partnership  property,  it  is  no  defense 
that  one  of  the  partners  fraudulently  disposed 
of  his  individual  property. 

7.  To  authorize  a  recovery  on  an  attachment 
bond,  all  of  the  obligees  named  therein  must 
join  as  plaintiffs  in  the  capacity  in  which  they 
are  named,  for  tne  use  of  such  as  claim  to 
have  been  mjured. 

8.  In  an  action  on  an  attachment  bond,  when 
it  appears  from  the  complaint  that  all  the  obli- 
gees have  not  been  joined  as  plaintiffs,  the  de- 
fect will  be  treated  as  waived,  unless  advantage 
of  it  is  taken  by  demurrer. 

9.  In  an  action  on  an  attachment  bond,  where 
the  complaint  fails  to  show  who  are  the  obligees, 
and  if  the  bond  was  in  fact  payable  to  others 
besides  plaintiffs,  objection  may  be  taken  to  its 
introduction  in  evidence,  or  a  variance  may  be 
claimed  and  proper  charges  requested. 

Appeal  from  circuit  court,  Dale  county;  J. 
M.  Carmichael,  Judge. 

Action  by  Dan  Munn  and  others  against  W. 
R.  Painter  and  others  to  recover  damages  for 
the  wrongful  suing  out  of  an  attachment 
F^om  a  Judgment  for  plaintiffs,  defendants  ap- 
peal.   Reversed. 

On  the  27th  day  of  November,  1894,  J.  S. 
Reeves  &  Co.,  a  nonresident  partnership, 
through  thehr  agent,  made  affidavit  that  ap- 
pellees, Dan  Munn,  George  Munn,  and  Tom 
Edwards,  partners  doing  business  under  \he 
firm  name  of  Edwards  &  Munn  Bros.,  were 
Justly  indebted  to  the  said  J.  S.  Reeves  &  Co. 
hi  the  sum  of  $1,4G1.81,  by  note  and  account, 
and  also  $75  attorney's  fees  on  said  note,  and 
that  said  Edwards  &  Munn  Bros,  were  about 
fraudulently  to  dispose  of  their  property,  sud 
that  said  attachment  was  not  sued  out  for  the 
purpose  of  vexing,  etc.  The  said  J.  S.  Reeves 
&  Co.,  at  the  same  time,  executed  an  attach- 
ment bond  in  which  said  J.  S.  Reeves  &  Co. 
were  principals,  and  the  appellants,  W.  R. 
Painter,  W.  L.  Casey,  and  H.  M.  Sessions, 
their  sureties  on  said  bond,  in  which  said 
bond  appellants,  together  with  J.  S.  Reeves  & 
Co.,  acknowledged  themselves  "held  and  firmly 
bound  unto  Dan  Munn,  George  Munn,  and  Tom 
Edwards,  partners  doing  business  under  the 
firm  name  and  style  of  Edwards  &  Munn 
Bros.,  in  the  sum  of  $3,123.62,  to  be  paid  to  the 
said  Dan  Munn,  George  Munn,  and  Tom  Ed- 
wards, and  to  said  Edwards  &  Munn  Bros., 
their  heirs,"  etc.,  the  same  being  a  regular  at- 
tachment bond,  under  the  statute;  and,  upon 
said  bond  and  affidavit  being  filed,  said  derk 
Issued  out  of  said  circuit  court  a  writ  of  at- 
tachm^t,  commanding  the  sheriff  to  attach  so 
much  of  the  estate  of  Dan  Munn,  George 
Munn,  and  Tom  Edwards,  and  Edwards  & 
Munn  Bros.,  as  should  be  of  value  sufficient, 
etc.,  the  same  being  in  all  respects  a  regular 
writ  of  attachment,  under  the  statute.     On  the 


said  28th  day  of  November.  ll_ 
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attachment  was  levied  upon  certain  goods  of 
the  firm  of  Edwards  &  Mmm  Bros.  The 
goods  so  levied  upon  were  replevied  by  appel- 
lees, who  gave  a  regular  statutory  replevin 
bond  for  the  same,  with  B.  H.  Jennings,  R.  D. 
Reynolds,  and  William  Gamer  as  sureties. 
The  goods  were  then  delivered  to  appellees. 
Appellees  then  sold  out  the  goods,  converted 
the  same  into  money,  and,  after  Judgment  had 
been  rendered  agahist  them  in  said  attachment 
suit,  they  and  their  said  sureties  took  said 
money,  the  proceeds  of  said  goods,  and  turned 
it  over  as  a  payment  on  the  Judgment  or  bond, 
in  payment  thereof,  as  they  were  bound  to  do 
under  the  conditions  of  said  bond.  The  value 
of  the  goods  levied  upon  and  replevied  is  ad- 
mitted by  the  appellants  in  this  case  to  be 
$1,581.66,  and  the  same  is  admitted  by  appel- 
lants to  have  been  the  amount  turned  over  by 
the  principal  and  sureties  on  the  replevin  bond 
from  the  sale  of  the  goods,  after  Judgment  had 
been  levied  in  said  attachment  suit.  On  the 
29th  day  of  August,  1895,  appellees  filed  their 
complaint  In  this  cause,  and  on  the  5th  day  of 
September,  1895,  filed,  by  leave  of  court,  an 
amended  camplaint,  upon  the  first  count  of 
which  amended  complaint  this  cause  was 
tried,  the  second  count  of  said  amended  com- 
plaint being  withdrawn.  This  suit  is  against 
the  appellants,  as  sureties  on  said  attachment 
bond,  on  the  ground  that  said  attachment  was 
wrongfully  sued  out,  and  claims  of  the  defend- 
ants  as  damages  for  the  breach  of  the  condi- 
tion of  said  attachment  bond.  In  said  first 
count  of  the  amended  complaint,  upon  which 
this  suit  was  tried,  the  breach  of  the  condition 
of  the  attachment  bond,  the  foundation  of  this 
suit,  was  alleged  as  follows:  "And  plaintiffs 
say  that  the,  breach  of  the  conditions  of  said 
bond  has  occurred,  in  this:  that  the  said  at- 
tachment was  wrongfully  sued  out.  In  this: 
because  the  said  Dan  Munn,  George  Munn, 
and  Tom  Edwards,  partners  doing  business  un- 
der the  firm  name  of  Edwards  &  Munn  Bros., 
the  defendants  in  said  attachment  suit,  were 
not  about  fraudulently  to  dispose  of  their 
property,  as  alleged  in  the  affidavit  of  said 
attachment  suit,  and  said  defendants  have  not 
paid  plaintiffs  all  such  damages  as  they  sus- 
tained by  reason  of  the  Wrongful  suing  out  of 
said  attachment,  to  wit,"— then  setting  out  the 
damages  claimed.  The  defendants  demurred 
to  the  first  count  of  the  complaint,  the  grounds 
of  which  demurrer  are  sufficiently  stated  in  the 
opinion.  The  court  overruled  this  demurrer, 
and  the  defendants  duly-  excepted  to  such  rul- 
ing. The  defendants  then  pleaded,  In  short,  by 
consent,  the  general  issue  of  not  guilty,  and  sev- 
eral special  pleas,  which  were  as  follows:  (1) 
That  plaintiffs  were  about  fraudulently  to  dis- 
pose of  their  property.  "(2)  That  at  the  time 
said  attachment  set  out  in  the  complaint  was 
sued  out  plaintiffs  owed  said  J.  S.  Reeves  & 
Co.  $1,561.81,  which  was  then  just  due;  that 
plaintiffs  were  demanding  settlement,  and  that 
in  consideration  of  said  indebtedness,  and  an 
agreement  between  the  plaintiffs  and  said  J. 
S.  Reeves  &  Ck).  to  that  effect,  plaintiffs  con- 


sented for  said  J.  S.  Reeves  &  Ck).  to  sue  out 
an  attachment  for  said  sum,  and  have  the 
same  levied  on  plaintiffs'  property,  for  the  pur- 
pose of  speedily  collecting  said  Indebtedness, 
and  that  said  attachment  was  sued  out  and 
levied  pursuant  to  the  said  agreement,  and  that 
plaintiffs  are  estopped  from  this  suit  for  dam- 
ages for  the  suing  out  of  said  attachm^it." 
"(4)  For  answer  to  so  much  of  the  first  count 
of  the  complaint  as  [to]  the  value  of  the  prop- 
erty levied  on  under  said  attachment,  defend- 
ants  say  that  at  the  time  the  attachment  suit 
set  out  in  the  complaint  was  begun  the  plain- 
tiffs owed  J.  S.  Reeves  &  Co.  $1,561.81;  that 
the  goods  levied  on  were  replevied  by  plaintiff, 
and  by  them  sold  a  short  time  after  the  levy 
of  said  attachment,  and  the  proceeds  applied 
to  the  payment  of  said  indebtedness;  and  that 
plaintiffs  have  had  the  benefit  of  the  full  value 
of  said  goods  and  property  levied  on  under  said 
attachment.'*  The  plaintiffs  demurred  to  the 
fourth  plea,  upon  the  grounds  that  the  facts 
set  forth  therein  could  not  be  considered  in 
mitigation  of  damages.  This  demurrer  was 
sustained,  and  the  defendants  duly  excepted. 
Issue  was  then  johied  on  the  plea  of  the  gen- 
eral issue  and  the  first  and  second  special 
pleas. 

The  attachment  bond  upon  which  this  suit 
is  founded,  together  with  the  whole  original 
file  In  said  attachment  suit,  including  the  sher- 
iff's return  of  the  levy  of  said  attachment, 
were  Introduced  in  evidence.  It  was  proved 
by  plaintiffs,  without  contradiction,  that  the 
writ  of  attachment  sued  out  by  J.  S.  Reeves 
&  Co.  against  Edwards  &  Munn  Bros,  was  lev- 
ied by  the  deputy  sheriff  of  Dale  county  upon 
a  part  of  the  stock  of  goods  of  Edwards  & 
Munn  Bros.  It  was  admitted  by  defendants 
in  this  suit  that  the  goods  so  levied  upon  in 
the  attachment  suit  were  worth  $1,581.68,  and 
that  said  sum  of  money  was  the  amount  paid 
over  by  the  principals  and  sureties  on  the  re- 
plevin bond  from  the  sale  of  the  goods  attach- 
ed, in  part  payment  of  the  Jurgment  in  said 
suit.  Plaintiffs  then  showed  by  the  evidence 
of  Dan  Munn  that  the  firm  of  Edwards  & 
Mimn  Bios,  was  composed  of  the  said  Dan 
Munn,  George  Munn,  and  Tom  Edwards;  that, 
at  the  time  the  attachment  referred  to  In  the 
complaint  was  sued  out  hi  favor  of  J.  S.  Reeves 
&  Co.  against  plaintiffs  in  this  suit,  the  firm 
of  Edwards  &  Munn  Bros,  was  engaged  in  the 
mercantile  business  in  Ozark,  Ala.,  and  was 
buying  and  selling  goods  in  the  usual  and  ordi- 
nary course  of  trade,  as  merchants;  that  they 
had  sold  no  goods  at  less  than  cost,  and  had 
disposed  of  no  goods  otherwise  than  in  the 
usual  and  ordinary  course  of  trade;  that  the 
firm  of  Edwards  &  Munn  Bros,  had  a  good 
credit,  and  had  never  been  refused  credit;  and 
that  the  attachment  destroyed  the  credit  of 
the  firm.  Witness  Dan  Munn  testified  that  he 
did  not,  at  any  time,  consent  for  said  attach- 
ment to  be  sued  out,  but  positively  refused  to 
agree  to  the  same.  George  Munn  testified  to 
substantially  the  same  that  Dan  Munn  had  tes- 
tified to,  except  that  he  (George  Munn)  con- 
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sented  for  said  attachment  to  be  mied  out,  pro- 
vided the  other  two  partners,  Dan  Mann  and 
Ibm  Edwards,  were  willing  for  the  same  to  be 
done.  At  the  time  said  attachment  was  sued 
out  the  llabiiities  and  assets  of  the  firm  of  Ed< 
wards  &  Mnnn  Bros,  were  as  follows:  That 
said  firm  liad  on  hand  $4»235  in  goods,  at  in' 
Yolce  price,  which  were  worth  from  66%  to 
70  cents  on  the  dollar;  that  the  firm  had  about 
$1,500  in  accounts,  notes,  and  mortgages;  that 
said  accounts,  notes,  and  mortgages  were 
worth  about  75  cents  on  the  dollar;  that  the 
firm  at  the  time  of  the  attachment  owed  about 
$4,900.  The  eridence  showed,  without  con- 
flict, that  two  of  the  partners,  Dan  Munn  and 
George  Munn,  each  owned  individually  a  one- 
fourth  interest  in  a  tract  of  land  of  200  acres, 
lying  in  Dale  county;  that  this  was  all  the 
land  that  either  Dan  Munn  or  George  Munn 
owned;  that  they  did  not  live  on  the  land; 
that  this  land  was  the  individual  property  of 
said  Dan  Munn  and  George  Munn;  that  about 
three  weeks  before  this  attachment  was  levied 
Dan  Mimn  and  George  Mimn  each  executed  a 
deed  to  his  wife  to  his  interest  in  said  lands, 
upon  the  recited  consideration  of  love  and  af- 
fection. These  deeds  were  never  recorded,  nor 
were  they  ever  delivered  to  their  wives,  nor  to 
any  one  for  them,  but  they  were  retained  in 
the  possession  of  said  George  Munn  and  Dan 
Munn  till  said  attachment  was  levied,  and 
have  never  been  delivered  to  their  wives.  The 
evidence  also  showed,  without  conflict,  tliat 
Tom  Edwards,  before  the  partnership  of  Ed- 
wards &  Munn  Bros,  had  ever  been  formed, 
sold  to  his  sister  certahi  lands,  to  be  paid  for 
in  partial  payments;  that  on  the  day  before 
this  attachment  was  levied  his  said  sister 
flnished  paying  for  said  lands,  and  he  there- 
upon, on  the  following  day,  executed  to  her  a 
deed  to  the  same.  Tom  Edwards  denied  that 
he  had  ever,  at  any  time,  consented  to  the  levy 
of  said  attachment  There  was  no  other  mate- 
rial evidence  in  this  case  which  affects  the  rul- 
ings of  the  court  below,  or  which  need  be 
here  stated.  The  other  facts  are  sufficiently 
stated  in  the  opUiion. 

Upon  the  introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  plaintiffs,  gave  to 
the  jury  the  following  written  charges:  (1) 
"Although  the  Jury  may  believe  from  the  evi- 
dence that  George  Munn  or  Dan  Munn  con- 
veyed his  interest  in  certain  lands  to  his  wife 
for  the  consideration  of  love  and  affection, 
which  interest  in  lands  was  his  individual 
proi)erty,  and  not  in  any  way  connected  with 
partnership  assets  or  partnership  business,  that 
such  act  did  not  authorize  an  attachment 
against  said  partnership,  and-  can  be  no  de- 
fense In  this  case."  (2)  "Although  the  jury 
may  believe  from  the  evidence  that  George 
Munn  or  Dan  Munn  conveyed  his  interest  in 
certain  lands  to  his  wife  for  consideration  of 
love  and  affection,  which  interest  In  lands  was 
his  individual  property,  and  not  in  any  way 
connected  with  partnership  assets  or  partner- 
ship business,  that  such  act  did  not  authorize 
a  writ  of  attachment  to  be  levied  upon  the 


partnership  assets  of  Bdwards  &  Mum  Bros., 
and  that  the  same  is  no  defense  to  the  suit" 
(3)  '*The  court  charges  the  jury  that  there  is 
no  evidence  before  the  jury  tending  to  show 
that  Edwards  &  Munn  Bros,  had  fraudulently 
disposed  of  their  property."  The  defendant 
then  asked  the  court  to  give  the  jury  the  fol- 
lowing written  charges:  (1)  ''The  court  charges 
the  jury  that  any  voluntary  conveyance  by  a 
debtor  of  his  property,  which  is  not  exempt 
under  the  law,  is  a  fraud  on  his  creditors. 
The  court  further  charges  the  jury  that  the 
100  acres  of  land  which  Dan  Munn  and 
George  Munn  testified  they  owned,  and  did 
not  live  upon,  was  not  exempt  to  them  under 
the  law."  (A)  "The  court  charges  the  jury 
that  the  100  acres  of  land  which  the  plaintiffs 
Dan  Munn  and  Geo.  Munn  testified  they  con- 
v^ed  by  deed  of  gift  to  thehr  wives  was  sub- 
ject to  the  payment  of  the  debts  of  Edwards 
&  Munn  Bros.,  and  such  conveyance  was  a 
fraud  upon  J.  S.  Reeves  &  Ca,  and  your  find- 
ing must  be  for  the  defendants."  (B)  **The 
court  charges  the  jury  that  if  Dan  Munn  and 
George  Munn  made  a  deed  to  their  lands,  and 
delivered  the  same  to  W.  W.  Elirkland,  for 
the  purpose  of  investigating  the  law,  and  find- 
ing if  the  grantees  in  said  deed  could  hold  said 
land  as  against  thehr  creditors,  then  this  is  a 
sufficient  delivery  of  said  deed,  and  was  a  vol- 
untary conveyance,  and  a  fraud  upon  J.  S. 
Reeves  &  Co.,  and  your  findings  must  be  for 
defendants."  (3)  **The  court  charges  the  jury 
that  each  one  of  the  defendants  in  the  attach- 
ment suit,  Dan  Munn,  George  Munn,  and  Tom 
Awards,  was  as  much  liable  for  the  payment 
of  the  debt  which  the  firm  owed  to  Reeves  & 
Ck).  as  the  other,  and  the  property  of  each  of 
them  was  liable  to  the  payment  of  said  debt; 
and,  further,  that  any  voluntary  conveyance  on 
the  part  ot  either  of  the  plaintiffs  was  a  fraud 
upon  defendants  J.  S.  Reeves  &  Ck).,  and  your 
finding  must  be  for  the  defendants."  (4)  "The 
court  charges  the  jury  that,  if  they  believe  all 
the  evidence  in  this  case,  they  must  find  for 
the  defendants."  (5)  "The  court  charges  the 
jury  that  if  Dan  Munn  and  George  Munn,  be- 
fore the  issuance  of  the  attachment  writ,  were 
about  to  voluntarily  convey  their  lands  to  their 
wives,  then  your  finding  must  be  for  the  de- 
fendants." (6)  "The  court  charges  the  jury 
that  the  100  acres  of  land  which  Dan  Munn 
and  Geo.  Munn  swore  that  they  owned  was 
subject  to  the  payment  of  the  debt  of  J.  S. 
Reeves  &  Co.;  and  if  they,  or  either  of  them, 
were  about  to  voluntarily  dispose  of  said  lands, 
then  one  of  the  statutory  grounds  for  the  issu- 
ance of  said  attachment  did  exist  at  the  time 
of  its  said  issuance,  and  your  finding  must  be 
for  the  defendants."  <7)  "The  court  charges 
the  jury  that  if  Geo.  Munn  and  Dan  Munn  had 
fraudulently  disposed,  or  were  about  to  fraud- 
ulently dispose,  of  their  individual  property, 
then,  so  far  as  these  two  plaintiffs  are  con- 
cerned, your  findings  must  be  for  the  defend- 
ants; and,  if  all  of  the  plaintiffs  cannot  re- 
cover, none  of  them  can  recover,  and  your 

verdict  must  be  for  the  defendante."  ,  ®  "Xh?^ 
Digitized  by  vLjOvJV  it 
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court  charges  the  Jury  that  all  the  property  of 
Indlyiduals  composhig  a  general  partnership, 
not  exempt  under  the  law,  is  liable  to  the  pay- 
ment of  the  partnership  debts,  and  a  volnn- 
tary  conveyance  of  any  of  such  property  is  a 
fraud  upon  the  creditors  of  such  general  part- 
nership." (9)  "If  the  jury  believe  from  the 
evidence  that  at  the  time  the  attachment  was 
sued  out  Dan  Munn  and  Geo.  Munn  were 
about  to  make  a  deed  of  gift  to  all  of  their 
real  estate  to  their  wives,  and  that  they  were 
then  insolvent,  their  verdict  must  be  for  the 
defendants.*'  (10)  "When  an  insolvent  debt- 
or makes  a  voluntary  conveyance  of  his  prop- 
erty, as  against  existing  creditors,  it  is  inmia- 
terial  whether  the  intent  is  to  defraud  or  not 
The  conveyance  is  void  as  to  such  creditors 
independently  of  the  question  of  hitent,  and  if, 
at  the  time  the  attachment  was  sued  out,  Dan 
Munn  and  Geo.  Munn  either  had  made  a  vol- 
untary conveyance  of  all  their  real  estate  to 
their  wives,  or  were  about  to  make  such  con- 
veyance, then  the  verdict  must  be  for  the  de- 
fendants." (11)  "If  the  Jury  believe  from  the 
evidence  that,  a  short  time  before  the  suing 
out  of  the  attachment,  Dan  Munn  and  Creorge 
Munn  conveyed  to  their  wives,  by  deed  of  gift, 
all  their  real  estate,  and  that  at  the  time  plain-* 
tiffs  owed  J.  S.  Reeves  &  Go.  $1,561.81,  and 
that  at  the  time  said  deed  was  executed  plain- 
tiffs were  insolvent,  then  they  must  find  for  the 
defendants."  (12)  "If  the  jury  believe  from 
the  evidence  that  either  of  the  plaintiffs  con- 
sented to  the  suing  out  of  the  attachment  be- 
fore it  was  sued  out,  then  they  must  find  for 
the  defendants."  (18)  "The  court  charges  the 
jury  that  J.  S.  Reeves  &  Go.,  when  the  plain- 
tiffs contracted  the  debt,  the  foundation  of 
the  attachment  suit,  which  is  the  foundation 
of  the  present  suit,  acquired  an  interest  in  all 
the  property  which  the  plaintiffs  each  owned, 
and  which  was  not  exempt  to  them  under  the 
law,  and  any  voluntary  conveyance  on  the 
part  of  either  of  plaintiffs  was  a  fraud  on  the 
defendants  J.  S.  Reeves  &  Go.,  and  your  find- 
ing must  be  for  the  defendants."  (14)  "The 
court  charges  the  jury  that  the  creditors  of 
Edwards  &  Munn  Bros,  had  an  interest  in  all 
the  property  which  Dan  Munn,  Geo.  Munn, 
and  Tom  Edwards  ovmed  at  the  time  of  the 
contracting  of  their  several  debts,  or  which 
they  afterwards  acquired,  and  which  was  not 
exempt  to  them  under  the  law;  and  if  either 
of  said  plaintiffs  at  the  time  of  the  issuance  of 
said  attachment,  or  before  such  issuance,  was 
about  to  voluntarily  convey  any  of  said  prop- 
erty, so  as  to  put  it  beyond  the  reach  of  their 
creditors,  then  your  finding  must  be  for  the 
defendants."  (15)  "The  court  charges  the  jury 
that  the  fact  of  Greo.  Munn  and  Dan  Munn 
having  conveyed  their  real  estate  to  their 
wives  by  gift,  merely,  was  a  fraud  upon  the 
creditors  of  Edwards  &  Munn  Bros.,  and  your 
finding  must  be  for  the  defendants,  so  far  as 
damages  in  favor  of  Dan  Munn  and  GrCO. 
Munn  are  concerned."  (16)  "If  the  jury  be- 
lieve from  the  evidence  that  at  the  time  the 
attachment  was  sued  out  plaintiffs  owed  J«  S. 


Reeves  &  Go.  11,561^;  that  after  said  In- 
debtedness was  contracted  Dan  Munn  and 
Creorge  Munn  made  a  deed  of  gift  to  their 
wives  of  all  their  real  estate;  and  that  on  the 
day  said  attachment  was  sued  out  G^eorge 
Munn  turned  the  same  over  to  W.  W.  Khrk* 
land,  an  attorney,  with  a  request  that  he  In- 
vestigate, and  state  whether  their  wives 
could  hold  said  real  estate  under  said  deed; 
and  that  the  said  Dan  Munn  and  George 
Munn  did  not  reside  on  said  real  estate  at 
the  time  said  deed  was  made,  and  were  in- 
solvent when  the  attachment  was  sued  out, 
—then  thehr  verdict  must  be  for  the  defend- 
ants." The  court  refused  to  give  each  of 
these  charges,  and  the  defendants  duly  and 
separately  excepted  to  such  refusal. 

There  were  verdict  and  Judgment  for  the 
plaintiffs.  The  defendants  appeal,  and  as- 
sign as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Sollie  &  Kirkland,  for  appellants.  A.  A. 
Evans  and  Borders  &  Garmichael,  for  ap- 
pellees. 

BRIGKELL,  G.  J.  This  was  an  action  on 
an  attachment  bond  to  recover  damages  for 
the  breach  thereof  by  the  wrongful  suing  out 
of  the  attachment.  The  original  complaint 
and  the  second  count  of  the  amended  com- 
plaint were  withdrawn,  and  the  trial  was 
had  on  the  first  count  of  the  amended  com- 
plaint In  this  count,  which  claims  actual 
damages  only,  the  only. breach  assigned  is: 
"The  said  attachment  was  wrongfully  sued 
out,  in  this:  because  the  said  [plaintiffs] 
were  not  about  fraudulently  to  dispose  of 
their  property,  as  alleged  in  the  affidavit  in 
said  attachment  suit"  The  defendants  de- 
murred to  this  count  on  the  grounds  that  it 
did  not  deny  that  the  debt  for  which  the  at- 
tachment was  sued  out  was  due,  and  failed 
to  aver  that  no  ground  existed  for  the  suing 
out  of  the  attachment,  and  the  overruling  ot 
the  demurrer  is  one  of  the  errors  assigned. 
One  of  the  conditions  of  an  attachment  bond 
is  that  the  obligors  shall  pay  to  the  defend- 
ant in  the  attachment  all  such  damages  as 
he  may  sustain  by  the  wrongful  or  vexatious 
suing  out  of  the  attachment  In  an  action 
on  such  bond  the  defendant  is  not  confined 
in  his  defense  to  proof  of  the  existence  of 
the  particular  ground  of  attachment  averred 
in  the  afiidavit,  but  may  show  the  existenc<' 
of  any  statutory  grround.  If  any  such  ground 
existed,  the  attachment  was  not  wrongfully 
sued  out,  and  there  was  consequently  no 
breach  of  the  bond  in  this  respect  if  there 
was  a  valid  debt  due  from  the  defendants  to 
the  plaintiffs.  Gabel  v.  Hammerwell,  44  Ala. 
336;  Lockhart  v.  Woods,  38  Ala.  631.  Hence, 
when  only  actual  damages  are  sougnt  and 
the  fact  of  indebtedness  is  not  denied,  the 
complaint  should,  in  some  form,  negative  the 
existence  of  any  statutory  ground  for  the  su- 
ing out  of  the  attachment,  since  the  bond  ia 
not  broken  unless  the.  attachment,! 
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fully  sued  out,  and  the  nonexistence  of  the 
imrtlcular  ground  averred  in  the  aitlda?lt,  or 
of  any  particular  ground,  does  not  render  the 
attachment  wrongful.  Crofford  t.  Yassar,  96 
Ala.  548,  10  South.  350;  McLane  t.  McTlghe, 
89  Ala.  411,  8  South.  70.  When  exemplary 
damages  are  claimed,  the  complaint,  in  ad- 
dition to  averring  that  the  attachment  was 
wrongfully  sued  out,  must  negative  the 
sworn  ground  upon  which  the  attachment  is- 
sued,  and  aver  that  it  was  sned  out  without 
probable  cause  for  belieTing  the  sworn 
ground  to  be  true.  Bank  y.  Jeffries,  73  Ala. 
183;  Schloss  v.  Rovelsky,  107  Ala.  596,  18 
South.  71.  But  this  averment  Is  not  neces- 
sary where  only  actual  damages  are  claimed. 
McLane  v.  McTighe,  supra.  An  averment  in 
the  complaint  that  the  attachment  was 
wrongfully  sued  out,'*because  the  said  [plain- 
tiffs] were  not  about  fraudulently  to  dis- 
pose of  their  property  as  alleged  in  the  affl- 
davit,**  is  equivalent  only  to  an  averment  of 
the  nonexistence  of  the  particular  ground  ui>- 
on  which  the  process  Issued.  It  is  not  equiv- 
alent to  an  averment  that  the  attachment 
was  wrongfully  sued  out,  since  other  grounds 
may  have  existed,  and,  if  any  other  ground 
did  exist,  the  attachment  was  not  wrongful. 
It  does  not,  of  consequence,  show  any  breach 
of  the  bond.  To  require  the  defendant  to 
take  issue  on  such  averment  would  deprive 
him  of  a  legal  defense,  the  existence  of  some 
other  statutory  ground  for  the  suing  out  of 
the  attachment.  This  being  the  only  assign- 
ment of  the  breach,  the  complaint  fails  to 
show  that  there  has  been  any  breach  of  the 
bond,  and  the  demurrer  should  have  been 
sustained. 

The  complaint  claimed  as  damages  the  val- 
ue of  the  property  seized  under  the  writ  and 
the  defendants  pleaded,  in  mitigation  of  dam- 
ages, that  plaintiffs  had  replevied  the  goods 
levied  on,  and  had  afterwards  sold  them, 
and  applied  the  proceeds  to  the  payment  of 
the  debt  due  defendants.  There  was  a  de- 
murrer to  this  plea  on  the  ground  that  these 
facts  could  not  be  considered  in  mitigation 
of  damages,  which  demurrer  was  sustained. 
In  Hundley  v.  Chadick,  109  Ala.  575,  19 
South.  &i5,  it  was  held,  after  a  careful  con- 
sideration of  the  question,  that,  in  an  action 
on  an  attachment  bond  for  the  wrongful  su- 
ing out  of  the  attachment,  the  fact  that  the 
attached  property,  which  had  been  taken 
from  the  defendant,  and  had  not  been  re- 
plevied nor  returned  to  him,  brought  its  fair 
value  when  sold  under  the  order  of  the  court, 
and  that  the  proceeds  of  its  sale  had  been 
applied  to  the  payment  of  the  debt  of  the 
defendant,  constituted  no  bar  to  the  action, 
and  was  not  matter  in  mitigation  of  dam- 
ages. We  adhere  to  this  principle,  and  Its 
enforcement  Is  necessary  In  order  to  prevent 
the  abuse  of  the  process  of  attachment.  If 
the  plaintiff  in  the  attachment  proceedings 
be  permitted  to  make  this  defense  when 
sued  on  his  bond,  the  restraints  imposed  by 
statute  for  the  purpose  of  preventing  an 


abuse  of  the  process  would  be  useless.  But 
when  the  defendant  in  the  attachment  suit 
replevies  the  property,  thereby  retaining  the 
possession  and  enjoyment  of  it,  and  himself 
sells  it,  in  his  own  way  and  on  his  own 
terms,  and  with  the  proceeds  pays  the  debt, 
the  reason  on  which  the  principle  rests 
ceases,  and  the  principle  becomes  inapplica- 
ble. The  replevy  and  sale  of  the  property  in 
such  case  is  not  the  necessary  result  of  the 
suing  out  of  the  attachment,  but  is  the  vol- 
untary act  of  the  defendant,  done  for  his 
own  convenience  and  benefit,  to  prevent  the 
injury  which  would  result  from  a  failure  to 
replevy.  He  may  or  may  not  replevy,  or, 
having  replevied,  may  or  may  not  sell  the 
property,  and  pay  the  debt;  and  the  mere 
right  to  do  so,  which  the  statute  grants  him, 
and  the  contingency  of  his  exercising  the 
right,  cannot  lessen  the  Influence  upon  a 
creditor  of  those  statutes  which  require  him 
to  give  bond  for  the  payment  of  all  such 
damages  as  may  result  from  the  abuse  of 
the  process.  When  property  levied  on  by 
attachment  is  restored  to  the  defendant  with- 
out having  been  replevied,  the  damages  re- 
coverable include,  not  the  value  of  the  prop- 
erty, but  the  value  of  its  use  during  the  de- 
tention, together  with  such  other  actual 
damages  as  may  be  shown;  and  such,  we  be- 
lieve, should  be  the  rule  when  the  defendant 
replevies  the  property  and  sells  it  We  are 
of  the  opinion  that  when  property  seized  un- 
der a  writ  of  attachment  is  replevied  by  the 
defendant,  who  afterwards  sells  it,  and  with 
the  proceeds  pays  the  debt  to  enforce  which 
the  attachment  was  sued  out,  these  facts 
may  be  pleaded  in  mitigation  of  damages  in 
an  action  on  the  attachment  bond.  But  in 
the  present  case  all  the  facts  averred  in  the 
plea  were  alleged  in  the  complaint,  and  were 
therefore  admitted  facts,  upon  which  no  is- 
sue could  be  taken,  except  to  deny  their 
truth,  which  was  not  the  purpose  of  the  plea. 
The  plea,  therefore,  raised  no  issue,  and  was 
unnecessary  to  enable  the  defendants  to  ob- 
tain advantage  of  the  facts  set  forth  therein. 
When  an  element  of  damages  is  claimed 
which  the  complaint  itself  shows  are  not  re- 
coverable, the  proper  way  to  raise  this  objec- 
tion is  by  a  motion  to  strike,  or  by  objection 
to  evidence  offered  to  prove  the  damages,  or 
by  request  for  proper  instructions  to  the 
jury.  Treadwell  v.  Tillis,  108  Ala.  262,  18 
South.  886;  Kennon  v.  Telegraph  Co.,  92  Ala. 
399,  9  South.  200.  The  sustaining  of  the  de- 
murrer was  not  an  error  of  which  appellants 
can  complain. 

Although  each  member  of  a  partnership  is, 
generally  speaking,  liable  for  all  the  debts  of 
the  firm,  and  the  voluntary  conveyance  by 
one  partner  of  his  individual  property  may 
be  fraudulent  as  to  the  partnership  creditors, 
and,  if  fraudulent,  will  authorize  such  cred- 
itors to  follow  up  and  subject  to  the  payment 
of  their  claims  the  property  thus  fraudulently 
conveyed,  or  to  sue  out  an  attachment  against 
such  partner,  yet  such  fraudulent  disposition 
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of  his  individual  property  by  one  of  the  part- 
ners is  not  a  fraudulent  disposition  of  tlie  part- 
nership property,  and  does  not,  of  itself,  con- 
stitute a  statutory  ground  for  the  suing  out  of 
an  attachment  against  the  partnerslilp  by  a 
partnership  creditor.  Bates,  Partn.  §  1117. 
In  an  action  by  a  partnership,  or  by  the  mem- 
bers thereof,  as  partners,  on  an  attachment 
bond  seeking  damages  only  for  the  injuries 
done  by  the  wrongful  seizure  of  the  partner- 
ship property,  it  is  no  defense  that  one  of 
the  partners  had  fraudulently  disposed  of  his 
individual  property.  For  this  reason  charges 
A,  B,  8,  5,  e,  7,  8»  9, 10,  11, 13,  14,  15,  and  16, 
requested  by  appellants,  were  properly  refus- 
ed. 

There  was  evidence  tending  to  show  that 
one,  at  least,  of  the  partners,  consented  to  the 
suing  out  of  the  attachment,  and  upon  this 
evidence  a  charge  was  requested  that,  if  the 
Jury  believed  the  evidence,  they  must  find  for 
the  defendants.  It  is  not  contended  that  the 
consent  of  one  partner  to  the  suing  out  of  an 
attachment  against  the  partnership  bound  the 
partnership,  but  that,  one  of  the  partners  hav- 
ing by  his  consent  disabled  himself  to  sue  on 
the  bond,  there  can  be  no  recovery  by  the  oth- 
ers, because  all  must  recover  or  none  can. 
Although  it  Is  a  principle  of  law  that,  if  two 
or  more  unite  in  bringing  an  action,  all  must 
recover  or  none  can,  and  that  if  one  has  dis- 
abled himself  to  maintain  the  suit  this  pre- 
cludes the  others  from  recovering,  it  has  been 
expressly  held  by  tills  court  in  Fancher  v. 
Furnace  C5o.,  80  Ala.  481,  2  South.  268,  over- 
ruling a  former  decision  to  the  contrary  in 
Cochran  v.  Cunningham,  16  Ala.  448,  that  this 
principle  does  not  apply  in  a  suit  by  a  partner- 
ship, and  that  the  partnership  cannot  thus  be 
deprived  of  the  right  to  collect  its  assets,  or 
to  redress  wrongs  committed  against  It,  be- 
cause of  the  estoppel  against  or  remittitur  by 
one  of  the  partners.  In  considering  all  the 
charges,  we  have  treated  the  action  as  one 
instituted  by  the  members  of  the  partnership 
of  Edwards  &  Munn  Bros,  as  partners,  to  re- 
dress a  wrong  done  to  the  partnership,  and 
not  as  a  suit  by  them  as  individuals,  to  recov- 
er for  the  wrong  done  to  each  individually,  as 
counsel  for  appellants  insist  it  should  be  treat- 
ed. The  plaintiffs  are  described  in  the  cap- 
tion of  the  original  complaint  as  *T)an  Munn, 
George  Munn,  and  Tom  Edwards,"  and  the 
summons  followed  the  complaint  The  cap- 
tion of  the  amended  complaint,  as  it  appears 
in  the  record,  omitted  the  word  "late,"  but 
was  in  other  respects  the  same.  This  is  a 
proper  description  of  the  plaintiffs  in  a  suit  by 
a  partnership,  or  by  the  members  thereof  as 
partners,  to  recover  partnership  assets,  and 
there  is  nothing  in  the  body  of  the  complaint 
to  indicate  that  the  plaintiffs  sue  as  individ- 
uals. The  bond  sued  on  was  made  payable  to 
Dan  Munn,  George  Munn,  Tom  Edwards,  and 
to  Edwards  &  Munn  Bros.  It  was  properly 
so  made,  because  in  the  complaint  and  affida- 
vit in  the  attachment  proceedings  both  the 
partnership  and  the  individual  members  were 


made  parties  defendant,  and,  when  the  attach- 
ment proceedings  are  against  a  partnership 
and  the  individual  members  thereof,  the  stat- 
ute authorizes  the  property  of  each  partner, 
as  well  as  that  of  the  partnership,  to  be  seized, 
and  the  writ  so  directs.  Code  1886,  §  2947. 
The  bond,  therefore,  was  an  obligation  to  in- 
demnify each  of  the  partners  individually,  in 
the  event  of  a  levy  on  his  individual  property, 
and  the  partnership  and  members  thereof  as 
partners,  in  the  event  of  a  levy  on  partnership 
property.  But  the  complaint  avers  that  the 
bond  was  payable  to  ''plaintiffs,"  and,  as 
we  have  seen,  the  plaintiffs  are  the  members 
of  the  firm  as  partners,  or  the  partnership. 
This  was  a  fatal  variance,  and  entitled  de- 
fendants to  the  general  charge  in  their  favor, 
which  was  refused.  Gamble  v.  Kellum,  97 
Ala.  677,  12  South.  82.  To  authorize  a  re* 
covery  on  an  attachment  bond,  all  the  obligees 
named  therein  must  Join  as  plaintiffs,  in  the 
capacity  in  which  they  are  named,  for  the  use 
of  such  as  claim  to  have  been  injured.  Smith 
V.  Trust  Co.,  102  Ala.  282, 14  South.  625;  Mas- 
terson  v.  Phinlzy,  56  Ala.  336.  When  it  ap- 
pears from  the  complaint  that  all  the  obligees 
have  not  been  Joined  as  plaintiffs,  the  defect 
should  be  taken  advantage  of  by  demurrer, 
and  will  be  treated  as  waived  if  no  demurrer 
is  interposed.  When,  however,  the  complaint 
fails  to  show  who  are  the  obligees,  and  avers 
only,  as  here,  that  the  bond  was  payable  to 
"plaintiffs,"  then  if  the  bond  was  in  fact  pay- 
able to  others  besides  the  plaintiffs,  objection 
may  be  made  to  its  Introduction  in  evidence, 
or  a  variance  may  be  claimed,  and  proper 
charges  requested.  There  was  no  error  in  giv- 
ing the  charges  requested  by  plaintiffs.  For 
the  errors  pointed  out  the  Judgment  of  the 
court  below  must  be  reversed,  and  the  cause 
remanded.     Reversed  and  remanded. 


(116  Al 
DIEFENBAOH  v.  VAUGHAN.i 


160) 


(Supreme  Court  of  Alabama.    June  28,  1897.) 
MoBTGAOB  FoRBOLOsuRB— Validity  of  Mortoaob 

^RlOHT  OF  MORTGAGBB  TO  PURCHASE. 

1.  After  a  mortgage  to  a  foreign  corporation 
has  become  an  executed  contract,  by  foreclosure, 
it  cannot  be  attacked  as  void  by  the  mortgagor, 
in  an  action  for  possession  brought  by  the  pur- 
chaser at  foreclosure,  on  the  frround  that  the 
morteniLgee  had  not  complied  with  CJonst  art  14, 
§  4,  and  Sess.  Acts  11586-87,  p.  102,  providing 
that  foreign  corporations  are  not  authorized  to 
do  business  in  the  state  until  they  have  desig- 
nated a  place  of  business  and  an  agent  therein. 

2.  The  mortgagor  cannot  attack  the  sale  of 
land  purchased  by  the  mortgagee  at  foreclosure, 
in  an  action  for  possession  brought  by  the  pur- 
chaser, on  the  ground  that  the  mortgage  did  not 
confer  authority  upon  the  mortgagee  to  pur- 
chase, since  the  nght  to  attack  the  sale  as 
voidable  on  that  ground  can  only  be  asserted  by 
bill  in  equity. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley.  Judge. 

Action  in  the  nature  of  ejectment  by  B.  H. 
Diefenbach  against  Emmett  Yaughan.    From 

1  Rehearing  overruled  February  8»  1898. 


Digitized  by  VjOiJ  V 


le 


Ala.) 


DIEFENBACH  v.  VAUGHAN. 


89 


a  Judgment  in  fayor  of  the  defendant,  plain- 
tiff appeals.     Reversed. 

This  was  a  statutory  action,  in  the  nature 
of  an  action  of  ejectment,  brought  by  the 
appellant  against  the  appellee  to  recover  a  lot 
in  the  city  of  Anniston,  and  was  instituted  on 
February  3,  1897.  It  was  tried  on  the  plea 
of  the  general  issue.  The  appellant  intro- 
duced in  evidence  a  mortgage  by  the  defend- 
ant to  the  Covenant  Building  &  Loan  Associa- 
tion, dated  February  4,  1891,  to  secure  the 
payment  of  certain  interest,  premiums,  and  in- 
stallments on  stock,  payable  monthly.  The 
mortgage  contains  a  power  of  sale  upon  de- 
fault in  the  payment  for  six  months,  but  does 
not  in  express  terms  authorize  a  purchase  by 
the  mortgagee  at  a  sale  under  the  power. 
Plaintiff  also  introduced  a  deed  by  the  mort- 
gagee, dated  January  27, 1897,  conveying  the 
lot  to  plaintiff.  The  recitals  of  the  deed  show 
a  foreclosure  in  strict  compliance  with  the 
power.  The  deed  and  mortgage  were  each 
properly  aclcnowledged  and  recorded.  Plain- 
tiff also  introduced  evidence  showing  the  ad- 
vertisement and  sale  of  the  property  in  accord- 
ance with  the  terms  of  the  mortgage,  and  the 
purchase  by  himself.  He  also  proved  the 
rental  value  of  the  premises.  The  defendant 
introduced  evidence  tending  to  show  that  the 
mortgage  was  executed  and  delivered  in  Ala- 
bama, and  that  the  mortgagee  is  a  foreign 
corporation  organized  under  the  laws  of  Ten- 
nessee, and  had  not,  at  the  time  the  mortgage 
was  made,  filed  in  the  office  of  the  secretary 
of  state  an  instrument  in  writing  designating 
a  known  place  of  business,  and  an  authorized 
agent  thereat,  etc  The  plaintiff  objected  to 
this  evidence,  and  moved  to  exclude  the  same, 
on  the  ground  that  it  was  immaterial  and  ir- 
relevant The  court  overruled  the  objection 
and  motion,  and  the  plaintiff  reserved  an  ex- 
ception. The  defendant  also  offered  evidence 
that  the  plaintiff  purchased  the  lot  for  the 
benefit  of  the  mortgagee,  and  that  the  price 
bid  by  him  was  paid  by  the  mortgagee  credit- 
ing the  amount  to  the  mortgagor  on  the  mort- 
gage debt  The  plaintiff  objected  to  the  evi- 
dence that  his  purchase  was  for  the  benefit 
of  the  mortgagee  on  the  ground  that  it  was 
immaterial  and  Irrelevant,  and  excepted  to 
the  overruling  of  his  objection.  The  cause 
was  tried  by  the  court  without  the  interven- 
tion of  a  Jury,  and  upon  the  hearing  of  all 
the  evidence  the  court  rendered  Judgment 
for  the  defendant,  to  the  rendition  of  which 
Judgment  the  plaintiff  duly  excepted.  The 
plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Pelham  &  Acker,  for  the  appellant,  in 
support  of  the  proposition  that  the  mortgage 
in  this  ease  had  become  a  completely  execut- 
ed contract,  and  must  be  treated,  for  the  pur- 
poses of  this  case,  as  though  it  had  been  com- 
pletely and  absolutely  unconditional,  cited 
Sherwood  v.  Alvis,  83  Ala.  115,  3  South.  307; 
Farrlor  v.  Security  Co.,  88  Ala.  275,  7  South. 


200;  Craddock  v.  Mortgage  Co.,  88  Ala.  281, 
7  South,  im;  Gamble  v.  CaldweU,  98  Ala. 
577,  12  South.  424;  Shahan  v.  Tethero,  114 
Ala.  404,  21  South.  961. 

J.  J.  Willett,  for  appellee. 

HFiAD,  J.  There  Is  nothing  in  the  act  en- 
titled "An  act  to  give  force  and  effect  to  sec- 
tion 4  of  article  14  of  the  constitution  of  the 
state  of  Alabama"  (Acts  1886^7,  p.  102), 
which  changes  the  general  rule  that  con- 
tracts prohibited  by  statute  under  a  penalty, 
while  not  enforceable  so  long  as  they  remain 
executory  (Youngblood  v.  Saving  Co.,  95  Ala. 
521,  12  South.  579;  Hawley  v.  Bibb,  69  Ala. 
62),  are  not  assailable  after  they  have  become 
completely  executed  by  the  parties.  This 
rule  is  one  of  general  recognition  in  the  law. 
It  rests  upon  the  well-known  principle  that 
the  law  leaves  parties  who  are  in  pari  delicto, 
in  respect  of  their  transactions,  where  they 
place  themselves.  This  Is  a  real  action  un- 
der the  Code;  the  plaintiff  relying  upon  a 
title  acquired  by  mortgage  executed  by  the 
defendant  to  a  foreign  corporation,  who  took 
the  mortgage,  In  this  state,  without  comply- 
ing with  the  provisions  of  said  act  The 
mortgage  contained  a  power  of  sale,  and  un- 
der it  was  foreclosed;  the  plaintiff,  for  the 
use  of  the  mortgagee,  becoming  the  purchaser 
at  the  foreclosure  sale,  and  receiving  the 
deed  of  the  mortgagee  in  due  form.  All  this 
occurred  before  the  institution  of  the  present 
action.  Under  the  influence  of  Sherwood  v. 
Alvla,  83  Ala.  115,  3  South.  307,  and  the  line 
of  cases  following  that  decision,  cited  on  the 
brief  of  appellant's  counsel,  the  mortgage 
thus  became  a  completely  executed  convey- 
ance, and  must  be  treated,  for  the  purposes 
of  this  case,  as  though  it  had  been  an  abso- 
lute, unconditional  deed,  from  its  inception. 
Richardson  v.  Stephens  (Ala.)  21  South.  949; 
Shahan  v.  Tethero,  Id.  951.  It  is  wholly  im- 
material that  the  mortgagee  became,  by  and 
through  the  plaintiff,  the  purchaser  at  the 
foreclosure  sale,  whereby  the  sale  was  void- 
able at  the  election  of  the  mortgagor  season- 
ably expressed.  It  rested  in  the  discretion  of 
the  mortgagor  to  afllrm  or  disaffirm  the  sale, 
and,  until  disaffirmed  by  him  by  bill  in 
equity,  the  foreclosure  was  as  valid  and  bind- 
ing as  if  a  stranger  had  been  a  purchaser. 
McCall  V.  Mash.  89  Ala.  487,  8  South.  7; 
Mortgage  Ck>.  v.  Sewell,  92  Ala.  163,  9  South. 
143.  The  legal  title  to  the  land,  only,  is  in- 
volved in  this  action.  The  right  to  disaffirm 
the  voidable  sale  can  be  asserted  only  in  a 
court  of  equity.  It  cannot  be  regarded  in  a 
court  of  law.  The  mortgage  having  been 
foreclosed,  thereby  becoming,  under  our  de- 
cisions, a  completely  eiXecuted  conveyance, 
so  as  to  cut  off  all  cause  of  attack  on  the 
ground  that  the  corporation  had  not  complied 
with  the  constitution,  and  the  act  passed  to 
enforce  it,  in  reference  to  having  an  agent 
or  agents  in  this  state,  etc.,  the  plaintiff  in 
the  case  was  invested  with  a  perfect  legal 
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title,  and  was  consequently  entitled  to  recoT- 
er.  The  cases  of  Graddock  v.  Mortgage  €k>., 
88  Ala.  281,  7  South.  196,  and  Gamble  V. 
Caldwell,  98  Ala.  577,  12  South.  424,  cited  as 
tending  to  militate  against  the  views  above 
expressed,  will,  upon  examination  and  proper 
application,  be  found  to  be  in  harmony  with 
what  we  have  said.  Reversed  and  remand- 
ed* 


(U6  Ala.  169) 

CaBCENBT  V.  NATHAN.i 
(Supreme  Oourt  of  Alabama.    June  24,  1897.) 

KORTOAGBS  —  PaT1IBKT~A8810N1CBNT8  VOR  CbBD- 
IT0R8. 

N.  mortgaged  property  to  W.,  and  loaned 
the  proceeds  to  M.,  who  afterwards  made  an  as- 
signment for  the  equal  benefit  of  his  creditors. 
The  trustees  of  M.  procured  an  assignment  of 
the  mortgage  note  from  W.  to  them;  stipulating 
that  such  transfer  was  not  to  satisfy  the  note 
or  affect  the  mortgage.  Held  that,  in  buying  in 
the  mortgage  note.  It  was  not  the  intention  of 
the  trustees  to  aiscnarge  the  mortgage,  and  thus 
pay  a  large  creditor  of  M.  in  full,  when  the  as- 
sets could  pay  only  a  small  part  of  the  debts, 
and  that  the  mortgage  should  be  foreclosed,  or 
paid  by  N.,  who  should  receive  from  the  trus- 
tees, in  the  same  way  as  the  other  creditors, 
her  proportionate  interest  in  the  assets. 

Appeal  from  chancery  court,  Montgomery 
county;  Jere  N.  Williams,  Chancellor. 

Bill  in  equity  by  J.  C.  Cheney,  trustee, 
against  Emily  T.  Nathan.  From  a  decree  in 
favor  of  defendant,  complainant  appeals.'  Be- 
versed. 

Tompkins  &  Troy  and  Horace  Stringfellow, 
for  appellant  A.  A.  Wiley  and  W.  S.  Thoring- 
ton,  for  appellee. 

HEAD,  J.  The  bill  avers:  That  on  Au- 
gust 9,  1888,  said  Emily  T.  Nathan  and  her 
husband,  Lewis  W.  Nathan,  executed  to  Lena 
Wolf  a  mortgage  on  the  land  described  in  the 
bill,  to  secure  the  payment  of  a  note  for  $4,000 
then  executed  by  said  Emily  to  said  Lena  Wolf 
with  the  necessary  written  consent  of  her  hus- 
band. The  note  was  payable  two  years  after 
date,  with  interest  payable  semiannually.  The 
mortgage  recited  that  the  note  was  given  for 
money  borrowed  by  said  Emily  from  the  payee. 
That  in  July,  1891,  said  Emily  executed  a  con- 
veyance of  said  property  to  H.  A.  Sayre,  S.  M. 
Levin,  and  B.  B.  Snodgrass,  assignees  under  a 
certain  deed  of  trust  executed  by  Moses  Bros, 
for  the  benefit  of  their  creditors,— the  said  prop- 
erty to  be  held  by  said  assignees  under  the 
trusts  set  forth  in  said  deed  of  assignment,— 
and  the  assignees  were  let  into  the  possession 
of  the  property.  On  August  17,  1891,  said  as- 
signees, as  such,  obtained  an  assignment  of 
said  note  from  said  Lena  Wolf;  paying  her 
therefor  said  sum  of  $4,000,  and  the  accrued  in- 
terest thereon.  It  was  stated  in  the  assign- 
ment of  the  note,  indorsed  thereon,  that  said 
assignees  declared  it  to  be  their  Intention  not 
to  satisfy  said  note,  or  in  any  way  by  said 
transfer  to  affect,  as  security  for  payment  of 

1  Behearing  overruled  February  8.  1898w 


the  same,  the  said  mortgage  executed  to  se- 
cure the  note  as  aforesaid.  Afterwards  said 
assignees  were  removed  from  said  trust,  and 
the  complainant  and  one  Janney  became  their 
successors,  and  thereupon  said  original  as- 
signees assigned  said  note  to  such  successors 
by  indorsement  thereon.  Janney  afterwards 
died,  and  complainant,  Cheney,  has  since  been 
administering  the  trust,  as  surviving  trustee. 
In  1895  (the  date  not  given)  said  deed  of  con- 
veyance executed  by  said  Emily  to  said  as- 
signees was  by  decree  of  the  chancery  court  de- 
clared void  by  reason  of  the  failure  of  said 
Lewis  W.  Nathan  to  properly  Join  In  the  exe- 
cution of  the  same;  and  the  complainant,  un- 
der said  decree,  surrendered  possession  of  said 
property  to  said  Emily.  While  In  the  posses- 
sion of  said  property,  said  original  assignees 
and  thehr  successors,  in  administering  their 
trust,  paid  large  sums  of  money  for  state, 
county,  and  city  taxes  and  charges  upon  said 
property,  and  other  sums  for  insurance  and 
repahrs;  receiving  a  small  amount  of  rent, 
which  was  greatiy  insufficient  to  reimburse  ■ 
them  for  said  sums  so  paid.  The  said  mort- 
gage provided,  among  other  things,  that  in 
case  it  was  foreclosed  by  Judicial  proceedings 
a  reasonable  attorney's  fee  for  the  same  would 
be  paid  out  of  the  proceeds  of  the  sale.  In- 
debtedness secured  by  said  mortgage  has  never 
been  paid.  The  original  bill,  which  was  filed 
by  said  Cheney,  as  surviving  trtistee  of  said 
Moses  Bros,  as  aforesaid,  against  the  said  Em- 
Uy  T.  Nathan,  alleging  the  foregoing  facts, 
prayed  for  an  order  of  reference  to  ascertain 
the  amount  due  complainant  on  accoimt  of 
said  indebtedness,  and  the  said  sums  paid  for 
taxes,  repairs,  and  hisurance,  and  a  reasonable 
solicitor's  fee  for  the  foreclosure;  that  the 
mortgage  be  foreclosed,  and  said  property  de- 
creed to  be  sold  for  the  payment  of  the  sums 
found  due,  together  with  the  costs  and  ex- 
penses of  this  suit,— and  for  general  relief.  The 
respondent  answered  the  bill,  admitting  the 
execution  of  the  note  and  mortgage,  but  setting 
up  that  no  part  of  the  money  was  borrowed 
for  her  use  or  benefit,  and  that  she  received  no 
part  thereof,  but  that  the  same,  and  the  whole 
of  it,  was  borrowed  for,  paid  to,  and  used  by 
the  said  Moses  Bros.,  of  whose  estate  the  com- 
plainant is  trustee.  She  admitted  the  signing 
of  the  said  deed  of  conveyance  to  said  original 
trustees,  as  alleged  in  the  bill,  and  that  said 
assignees  went  Into  possession  of  the  property; 
and  she  admits  and  avers  that  said  conveyance 
so  executed  by  her,  and  purporting  to  be  exe- 
cuted by  her  husband,  was  thereafter,  on  May 
30,  1895,  in  a  certain  cause  in  which  the  com- 
plainant was  a  party,  declared  null  and  void 
by  the  chancery  court,  and  the  property  restored 
to  her  possession.  She  admits  the  payment 
of  said  mortgage  debt  and  interest,  and  the 
transfer  by  said  Lena  Wolf  to  said  assignees, 
as  alleged  hi  the  bill;  but  she  Insists  that  said 
assignees,  in  making  said  payment  and  taking 
said  transfer,  simply  paid  the  debt  of  said 
Moses  Bros.,  and  not  her  debt,  and  that  the 
transfer  did  not  and 
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feet  of  keeping  the  note  and  mortgage  alive 
as  a  debt  against  her,  or  as  a  lien  upon  her 
said  property,  but  that  the  effect  of  said 
payment  was  to  cancel  and  discharge  the 
mortgage  debt  She  neither  admits  nor  de- 
nies the  allegations  in  reference  to  expenses 
paid,  attorney's  fees,  etc.  The  answer  sets 
up  circumstantially  the  facts  touching  the 
borrowing  of  the  money  from  Mrs.  Wolf,  and 
the  execution  of  said  note  and  mortgage  by 
the  respondent  on  her  property  to  secure  the 
loan,  and  shows  that  respondent  had  nothing 
to  do  with  the  negotiation  for  the  loan,  and 
had  no  personal  Interest  in  it,  but  that  the 
whole  transaction  was  one  of  Moses  Bros,  to 
obtain  the  loan  for  their  own  use  and  ben- 
efit; that  It  was  obtained  by  them,  and  the 
money  recelyed  by  them  and  used  by  them; 
and  that  respondent  executed  her  said  note 
and  mortgage  for  the  said  loan  entirely  as 
a  surety  for  said  Moses  Bros.,  and  the  debt 
was  wholly  the  debt  of  Moses  Bros.  The 
respondent  arers,  on  information  and  belief, 
that  the  said  Moses  Bros.,  with  their  own 
money,  paid  interest  on  said  mortgage  debt 
up  to  the  time  of  their  assignment,  and  that 
she  has  never  at  any  time  paid  any  interest 
thereon,  or  in  any  other  manner  recognized 
said  debt  as  her  own,  as  between  her  and 
the  said  Moses  Bros.,  or  their  said  assign- 
ees; and  she  avers  that  said  note  and  mort- 
gage are  without  consideration,  as  between 
her  and  said  Moses  Bros,  and  their  assignees. 
These  facts  the  respondent  sets  up  by  way 
of  plea  as  well  as  answer.  The  answer  then 
proceeds  to  set  up  the  said  judicial  proceed- 
ings, wherein  the  said  conveyance  by  the 
respondent  to  the  said  original  assignees  was 
set  aside,  and  respondent  restored  to  the 
possession  of  the  property,  pleading,  by  vir- 
tue thereof,  res  judicata;  but,  as  the  case 
comes  before  us,  it  is  unnecessary  to  notice 
this  defense.  The  answer  is  prayed  to  be 
taken  as  a  cross  bill,'  to  be  heard  at  the 
same  time  with  the  original  bill.  It  prays 
that  the  complainant  be  required  to  deliver 
up  the  said  note  and  mortgage  to  be  can- 
celed, and  that  he  be  perpetually  enjoined 
from  asserting  any  further  claim  to  said 
property.  A  reference  is  prayed,  to  ascer- 
tain what  amounts,  if  any,  the  complainant 
or  his  predecessors  have  paid  out  for  taxes, 
insurance,  and  repairs,  and  what  rents,  if 
any,  they  have  received;  and  respondent  of- 
fers to  pay  to  complainant  the  excess,  if  any, 
of  taxes,  insurance,  and  repairs  over  the 
amount  of  rents  received.  She  prays,  also, 
for  general  relief. 

On  October  6,  1896,  after  the  coming  in  of 
said  answer,  the  complainant  amended  hin 
bill,  alleging  that  said  assignment  of  Moses 
Bros,  conveyed  and  transferred  to  said  as- 
signees all  of  the  property,  of  every  char- 
acter and  description,  owned  by  said  Moses 
Bros.,  either  as  partners  or  as  individuals, 
for  the  benefit  of  their  creditors,  respective- 
ly, to  be  held  by  said  assignees,  under  the 
trusts  therein  declared,  and  to  be  sold  and 


distributed  among  the  several  creditors  of 
the  firm  and  the  individuals,  respectively, 
according  to  their  respective  liens  and  prior- 
ities, as  created  and  declared  by  law,  and 
said  assignees  entered  into  possession  of  all 
of  said  property  so  assigned;  that  said  con- 
veyance of  respondent  to  said  original  as- 
signees had  upon  the  same  a  certificate  of 
acknowledgment,  wherein  it  was  certified  by 
a  notary  public  of  the  county  of  Montgom- 
ery, state  of  Alabama,  where  the  deed  was 
signed,  that  respondent  and  her  said  hus- 
band had  both  appeared  before  the  said  no- 
tary, and  that  they  were  both  known  to 
him,  and  that  both  acknowledged  before  him 
that,  being  informed  of  the  contents  of  the 
conveyance,  they  executed  the  same  on  the 
day  the  same  bore  date;  that  the  total 
amount  paid  out  of  the  assets  of  the  said 
partnership  of  the  said  Moses  Bros,  turned 
over  to  said  assignees  up  to  that  date 
amounted  to  only  22^  per  cent,  of  the  debts 
due  to  such  creditors,  respectively,  and  in- 
terest thereon  to  April  7,  1892,  and  that  the 
property  of  the  said  partnership,  in  the 
hands  of  the  complainant,  would  be  wholly 
lnsufi[&cient  to  pay  the  balance  of  said  debts; 
that  the  said  deed  of  conveyance  of  said 
Bmily  to  said  assignees  was  declared  void 
by  said  decree  in  chancery,  and  complainant 
required  to  deliver  it  up  for  cancellation,  by 
reason  of  the  fact  that  it  appeared  in  the 
suit  in  which  said  decree  was  rendered  that 
although  said  deed  upon  Its  face  appeared 
to  have  been  acknowledged  by  both  the 
said  Emily  T.  Nathan  and  Lewis  W.  Nathan, 
her  husband,  yet,  in  truth  and  in  fact,  the 
same  was  never  acknowledged  by  the  said 
Lewis,  but  the  certificate  of  acknowledgment 
was  written  upon  the  same  prior  to  the  date 
when  the  said  Lewis  signed  it.  But  com- 
plainant avers  that  said  signatures  and  ac- 
knowledgment were  both  upon  said  deed 
when  the  same  was  delivered  to  said  as- 
signees; and  it  is  averred,  upon  information 
and  belief,  that,  at  the  time  the  said  as- 
signees took  the  transfer  of  said  note  from 
Mrs.  Wolf,  they  had  not  been  informed  that 
there  was  any  question  about  the  validity  of 
the  said  deed.  The  respondent,  in  answer 
to  the  bill  as  amended.  Interposed  her  origi- 
nal answer  and  cross  bill,  and  set  up  noth- 
ing further  not  already  in  issue  between  the 
parties.  There  were  demurrers  to  the  cross 
bill,  raising  the  questions  whether  or  not  the 
facts  stated  show  that  the  mortgage  debt 
was  paid  and  discharged  by  the  assignees, 
by  reason  of  their  payment  to  Mrs.  Wolf  of 
the  amount  thereof,  with  the  accrued  inter- 
est, and  the  execution  of  the  transfer  by 
Mrs.  Wolf  to  them,  and  whether  or  not  the 
said  adjudication  in  the  other  cause  was  a 
bar  to  the  relief  sought  by  the  complainant. 
The  same  defenses  were  made  by  pleas;  the 
flnt  setting  up  the  alleged  payment,  and 
the  second  the  alleged  adjudication.  The 
chancellor  sustained  the  theory  of  payment, 
and  overruled  the  other  defense.  ^jOOVLC 
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Ib  the  discussion  of  the  csjse  by  the  coun- 
sel for  appellee,  the  assignees  of  Moses 
Bros.,  in  paying  the  money  to  Mrs.  Wolf  and 
taking  the  transfer  from  her,  are  placed  ex- 
actly in  the  shoes  of  Moses  Bros.,  if  that 
firm  had  itself,  in  recognition  that  the  debt 
was  theirs,  paid  the  money  to  Mrs.  Wolf, 
and  taken  the  transfer  to  themselves;  and 
as  in  that  instance  the  debt  would  have 
been,  unquestionably,  discharged,  and  the 
mortgage  Incumbrance  removed  from  the 
land,  it  is  argued  that  the  payment  by  the 
assignees  had  the  same  effect  We  are  un- 
able to  assent  to  this  view.  The  argument 
proceeds  upon  the  idea  that  the  assignees 
were  debtors  charged  with  the  same  duties 
and  obligations  in  regard  to  the  payment  of 
the  debt  as  rested  upon  Moses  Bros.,  and 
herein  lies  its  fault  The  assignees  did  not, 
by  accepting  the  trust,  become  debtors  to 
any  creditor  of  Moses  Bros.  Thehr  duties 
were  of  a  trust  character,  and  were  defined 
by  the  terms  of  the  instrument  creating 
them.  It  was  their  duty  to  receive  and  ad- 
minister all  of  the  assets  assigned  to  them 
for  the  equal  benefit,  respectively,  of  the 
several  classes  of  creditors  provided  for; 
paying  to  each  creditor  his  proportionate  in- 
terest in  the  fund  which,  upon  administra- 
tion of  the  trust,  would  be  found  to  be  in 
their  hands  for  distribution  to  creditors. 
Their  liability,  until  a  dividend  should  be  de- 
clared, was  alone  in  a  court  of  equity,  where 
they  might  be  held  to  account  for  the  man- 
ner of  their  administration  of  the  trust  No 
action  could  have  been  maintained  against 
them,  in  any  court,  as  debtors,  by  reason 
of  the  obligations  of  a  debtor  which  rested 
upon  their  assignors.  They  were  not  to  pay 
debts,  but  divide  assets.  It  is  true  that  if 
these  assignees  had,  with  a  knowledge  of 
all  the  facts,  undertaken  to  assume  the  ob- 
ligations of  Moses  Bros.,  and  paid  the  debt, 
with  the  view  of  discharging  the  same.  It 
would  have  operated  as  a  discharge  to  the 
same  extent  as  if  the  payment  had  been 
made  by  Moses  Bros,  themselves.  But  such 
was  not  the  case.  In  the  first  place,  at  the 
time  the  payment  was  made  they  held  a 
deed  which  appeared  to  be  a  complete,  valid 
conveyance  of  the  land  in  fee  simple  to  them 
by  Mrs.  Nathan  and  her  husband.  They  be- 
lieved that  they  were  the  owners  of  the 
absolute  estate  by  virtue  of  this  conveyance, 
and,  of  course,  that  Mrs.  Nathan  had  no  In- 
terest or  estate  in  the  premises.  Their  pur- 
pose, and  the  intent  of  all  parties  connected 
with  the  transaction,  clearly  were,  not  that 
the  assignees  "v^ere  voluntarily  paying  a 
large  creditor  of  Moses  Bros,  in  full,  when 
there  were  in  their  hands  assets  sufficient  to 
pay  only  a  small  part  of  the  debts  provided 
for,  but  that  they  were  getting  in  an  incum- 
brance upon  the  land  for  the  benefit,  as  they 
and  all  parties  supposed,  of  all  the  credit- 
ors, making  more  valuable  and  salable  the 
property  in  their  hands.  In  the  next  place, 
the  assignees  did  not  remove  the  Incum- 


brance by  simple  payment  of  the  mortgage 
debt,  but  they  expressly  sought  to  protect 
themselves  by  taking  a  special  assignment 
of  the  mortgage  note  to  themselves,  express- 
ly stipulating  that  it  should  not  have  the 
effect  of  discharging  the  debt  There  can 
be  nothing  plainer  than  that  by  this  transac- 
tion the  assignees  secured  to  themselves,  in- 
dividually, as  well  as  the  trust  they  repre- 
sented, protection  against  what  might  oth- 
erwise have  been  presumed  to  have  been  a 
payment  of  the  debt  If  the  payment  made 
by  them  should  be  declared  to  have  had  the 
effect  of  discharging  the  mortgage,  a  loss  of 
a  large  per  cent  of  the  amount  would  have 
fallen  upon  the  assignees  personally,  unless, 
upon  a  settlement  of  their  trust,  the  court 
should  see  proper  to  visit  the  loss  upon  the 
trust  estate.  The  special  transfer  by  Mrs. 
Wolf,  and  the  special  stipulation  therein,  to 
which  we  have  referred,  could  have  had  no 
conceivable  object  or  intent  other  than  to 
protect  both  the  trust  estate,  and  the  assign- 
ees individually,  from  the  possibility  of  just 
such  a  loss;  and  it  would  be  doing  the  ut- 
most violence,  not  only  to  legal  rights,  as 
defined  by  the  contract  of  the  parties  them- 
selves, but  to  the  principles  of  equity  as 
well,  to  now  hold  that  there  was  an  Im- 
plied intention  to  pay  this  debt  in  full,  with- 
out regard  to  whether  or  not  there  were 
sufficient  assets  for  that  purpose.  We  think 
the  most  ample  equity  which  may  be  de- 
manded by  Mrs.  Nathan,  imder  the  circum- 
stances of  this  case,  is  to  receive  from  the 
assignees,  in  the  way  that  other  creditors  do, 
her  proportionate  interest  in  the  assets  of 
the  trust  estate,  after  «he  shall  have  been 
put  to  pay,  by  the  foreclosure  of  the  mort- 
gage upon  her  property,  or  otherwise,  the 
said  mortgage  debt.  The  defense  of  res  ju- 
dicata was  overruled  by  the  chancellor,  and 
is  not  before  us.     Reversed  and  remanded. 


(GO  La.  Ann.  46) 

STATE  ex  rel.  OOURREGE  v.  PISBD^B, 

Mayor.    (No.  12,584.) 

(Supreme  Oourt  of  Louisiana.    Jan.  10,  1898.) 

Cbbtioraki  and  Prohibition^Illboal  Sbntbnob 
— Pboobddrb  in  Mayor's  Court— Vio- 
lation OF  Ordinance. 

1.  Application  for  writs  of  certiorari  and  pro- 
hibition. Relief  asked  from  sentence  of  fine  and 
im{)rl8onment  by  mayor's  court,  based  upon  alle- 
gations of  illegality  and  nullity  in  reference  to 
both  form  and  matter. 

2.  Regularity  and  legality  of  trial  reviewed. 
Writs  denied  in  part,  and  granted  in  part. 

3.  Course  of  procedure  before  mayor's  court 
is  sunmiary.  Proceedings  for  the  punishment  of 
offenders  against  municipal  ordinances,  enact- 
ed in  virtue  of  Implied  or  incidental  i)ower8  of 
corporations,  or  in  the  exercise  of  legitimate  po- 
lice authority  for  the  preservation  of  peace,  good 
order,  etc.,  and  which  relate  to  minor  acts  and 
matters,  are  not  usually  or  properly  regarded  as 
criminal. 

4.  The  object  and  purpose  of  the  amendment 
of  the  town  charter,  authorizing  the  mayor  to 
commit  to  prison  any  person  refusing  to  pay 
a  fine  imposed  fo-  ▼wla^^pg^l^^p^mji^y^^f^i- 
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nance,  is  tc  coerce  the  i^ayment  of  the  fine*  and 
not  to  inflict  double  punishment. 
(Syllabus  by  the  Court.) 

J.  M.  Courreg6  was  convicted  before  the 
mayor's  court  of  New  Iberia  of  violation  of  a 
municipal  ordinance,  and  sentenced  to  im- 
prisonment; and  the  state,  on  his  relation, 
applies  for  writs  of  certiorari  and  prohibition. 
Denied  in  part,  and  granted  in  part. 

L.  O.  Hacker,  Weeks  &  Weeks,  and  Fos- 
ter &  Broussard,  for  relator.  A.  J.  Cammack 
and  Walter  J.  Burke  &  Bro.,  for  respondent 

BLANCHARD,  J.  The  relator  complains  of 
an  order  for  his  incarceration  in  prison,  issued 
by  the  mayor  of  the  town  of  New  Iberia.  This 
order  Is  based  upon  a  trial  and  conviction  had 
before  the  mayor's  court  for  a  violation  of  a 
municipal  ordinance.  The  ordinance  in  ques- 
tion is  as  follows:  **That  it  shall  be  unlawful 
for  the  owner,  manager,  or  clerk  of  any  saloon 
or  coffee  house  within  the  limits  of  the  town 
of  New  Iberia  ♦  ♦  ♦  to  invite,  admit,  or 
permit  to  remain  therein  any  lewd  woman  or 
prostitute,  for  the  purpose  of  drinking,  carous- 
ing, or  any  other  lewd  or  immoral  purpose,  or 
any  purpose  whatever;  and  any  proprietor  of 
such  place,  or  his  derk  or  agent,  violating  the 
foregoing  provisions,  shall  be  liable  to  a  fine 
not  exceeding  twenty-five  dollars,  or  imprison- 
ment not  to  exceed  five  days,  or  both,  at  the 
discretion  of  the  mayor."  The  facts  are  that 
two  lewd  negro  women,  at  night,  entered  the 
saloon  in  the  rear  of  relator's  store.  One  of 
them  bought  an  intoxicating  drink,  and  di- 
vided it  with  her  companion,  both  drinking 
the  liquor  in  the  saloon.  A  policeman  of  the 
town  witnessed  this  violation  of  the  ordinance 
and  reported  it  to  the  mayor.  The  next  morn- 
ing the  relator  was  summoned  before  the  may- 
or's court  to  answer  to  the  complaint.  He  was 
tried,  found  guilty,  and  sentenced  to  pay  a  fine 
of  $25.  After  a  short  interval,  the  accused, 
having  said  nothing,  and  Intimated  no  purpose 
of  paying  the  fine,  was  asked  by  the  mayor 
what  he  intended  doing  about  it;  whereupon 
he  replied  that  he  would  not  pay  the  fine.  The 
mayor  then  ordered  him  committed  to  the 
town  prison  for  10  days.  Thereupon  the  ac- 
cused, finding  he  was  about  to  be  imprisoned, 
declared  his  willingness  to  pay  the  fine  of  $25 
**under  protest";  but  the  mayor  declined  to  so 
receive  it,  and  directed  the  order  of  imprison- 
ment to  be  carried  into  effect.  The  relator 
then  applied  to  this  court  for  its  remedial 
writs  of  certiorari  and  prohibition,  praying 
that  the  validity  of  the  proceedings  of  the^ 
mayor's  court  be  inquired  into  and  passed  up- 
on, and  for  Judgment  avoiding  the  same,  and 
releasing  him  from  Incarceration  thereunder. 
This  prayer  is  based  upon  allegations  of  il- 
legality and  nullity  in  reference  to  both  form 
and  matter.  Summarized,  certain  of  them  are 
as  follows:  (1)  Want  of  affidavit  charging  vio- 
lation of  the  ordinance;  (2)  no  warrant  issued 
for  his  arrest;  (3)  no  opportunity  given  to 
summon  witnesses,  nor  to  prepare  his  defense. 


nor  to  be  heard  through  coimseL  The  writs 
applied  for  cannot  be  maintained  on  any  of 
these  grounds.  Two  of  the  propositions  are 
erroneous  in  law;  the  third  without  founda- 
tion in  fact 

The  mayor's  court  had  jurisdiction.  The 
charter  of  the  town  shows  his  authority  to  im- 
pose the  fine.  There  was  an  ordinance  for- 
bidding the  act  of  which  relator  was  guUty. 
There  can  be  no  question  of  the  validity  of  this 
ordinance.  It  was  within  the  police  power  of 
the  town.  There  was  warrant  in  the  charter 
for  it.  A  trial  usual  before  mayors'  courts 
was  had.  The  result  of  that  trial  was  the  im- 
position of  a  fine  authorized  by  the  ordhiance. 
The  course  of  procedure  before  a  mayor's  court 
is  suDMuary.  Proceeding  for  the  punishment 
of  offenders  against  municipal  ordinances  en- 
acted in  virtue  of  implied  or  incidental  powers 
of  corporations,  or  in  the  exercise  of  legitimate 
police  authority  for  the  preservation  of  peace, 
good  order,  safety,  and  health,  and  which  relate 
to  minor  acts  and  matters,  are  not  usually  or 
properly  regarded  as  criminal.  24  Am.  &  £3ng. 
Bnc  Law,  504;  State  v.  Gutierrez,  15  La.  Ann. 
192;  Natal  v.  Louisiana,  189  U.  S.  621, 11  Sup. 
Ct  636;  Mayor,  etc.,  v.  Meuer,  35  La.  Ann. 
1193.  In  this  view,  it  is  not  essential  that  an 
affidavit  should  precede  an  arrest  for  the  vio- 
lation of  a  municipal  ordinance,  or  that  a 
formal  vnurant  for  arrest  should  issue.  The 
purpose  of  both  is  to  bring  the  party  accused 
to  the  bar  of  the  court  to  answer  to  the  charge 
made.  In  the  instant  case  the  accused  ap- 
peared in  response  to  the  summons  to  do  so, 
and  submitted  to  the  trial.  Thereafter  it  did 
not  lie  hi  his  mouth  to  complain  that  his  ap- 
pearance there  vras  not  preceded  by  an  affi- 
davit and  warrant  1  Bish.  Cr.  Proa  §  235; 
State  V.  Judge,  33  Ia.  Ann.  16. 

It  is  not  shown  that  the  relator  asked  for 
time  to  summon  witnesses,  and  was  refused 
it;  nor  to  prepare  for  his  defense,  and  was 
denied  it;  nor  to  be  heard  by  counsel,  and 
was  forbidden  it  The  fine  Imposed  by  the 
mayor  was  within  the  authority  of  the  ordi- 
nance. He  might  have  imprisoned  him  for 
five  days  without  imposing  the  fine,  or  he 
might  have  inflicted  both  the  fine  and  impris- 
onment He  hnposed  only  the  fine.  Thus  far 
he  was  acting  under  the  ordinance  relating  to 
lewd  women,  hereinbefore  quoted.  But,  when 
the  relator  refused  to  pay  the  fine  thus  im- 
posed, it  is  claimed  on  behalf  of  the  mayor 
that  he  violated  the  sixteenth  amendment  of 
the  town  charter,  and  that  thereupon  arose 
the  authority  of  the  mayor,  under  the  terms 
of  that  amendment,  to  deal  further  with  him. 
We  quote  as  follows  from  the  charter  amend- 
ment aforesaid:  "In  all  cases  wherein  the 
mayor  shall,  in  the  exercise  of  the  powers 
herein  granted  him,  and  in  accordance  with 
the  laws  and  ordinances  of  the  corporation, 
impose  any  fine,  penalty  or  forfeiture  on  any 
person  for  the  breach  thereof,  and  such  per- 
son shall  not  comply  with  and  perform  the 
judgment   imposing   the   same,   he   shall   be 

committed  to  the  town  prison  until  discharge 
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ed  by  law  for  a  time  not  to  exceed  thirty 
days,  for  any  one  offense,  the  time  to  be  de- 
termined by  the  mayor  trying  the  offense." 
Ijnder  the  authority  here  conferred,  the  mayor 
had  the  power  to  sentence  the  relator,  for 
rcfusing  to  pay  his  fine,  to  prison  for  any 
number  of  days  not  exceeding  30.  He  did 
sentence  him  to  10  days.  But  immediately,  in 
order  to  obviate  the  sentence  of  imprisonment, 
the  relator  offered  to  pay  the  fine.  This  the 
mayor  refused  to  receive,  and  directed  his  im- 
prisonment. In  this  the  mayor  erred.  The  pur- 
pose and  object  of  the  sixteenth  amendment  to 
the  town  charter,  heretofore  quoted,  is  to  co- 
erce the  payment  of  fines  imposed,  and  not  to 
Uiflict  double  punishment  It  follows  that, 
when  relator  offered  to  pay  the  fine,  it  should 
have  been  received,  and  the  accused  dischar- 
ged. To  this  extent  he  is  entitled  to  relief 
at  our  hands.  It  is  therefore  ordered  and  de- 
creed that  the  sentence  of  $25  fine  imposed  up- 
on the  relator  by  the  respondent  mayor  for 
violation  of  the  municipal  ordinance  relating 
to  lewd  women  be  recognized  as  legal  and 
valid,  and,  in  so  far  as  this  fine  is  concerned, 
the  peremptory  writs  applied  for  are  refused, 
and  it  is  ordered  that  relator  stand  committed 
under  the  judgment  and  sentence  of  imprison- 
ment until  the  fine  is  paid.  It  is  further  or- 
dered and  decreed  that,  upon  payment  of  the 
fine  imposed,  relator  be  discharged  from  cus- 
tody, and  to  this  extent  the  alternative  writs 
herehi  issued  be  made  peremptory. 

On  Rehearing. 

(Feb.  7,  1898.) 

It  is  called  to  the  attention  of  the  court  that 
the  decree  herein  falls  to  dhrect  upon  whom 
the  costs  of  this  proceeding  should  fall.  Cor- 
recting this,  it  is  now  ordered  that  defendant 
pay  the  costs.   Rehearing  refused. 


C50  La.  Ann.  118) 

LUDBLINQ  V.  GARRET.  Sheriff,  et  aL    (No. 
12,694.) 

(Supreme  Court  of  Louisiana.    Jan.  24,  1808.) 

Appeal  —  Jurisdictional   Amouht  ^  Injukctiok 
—Damages. 

Motion  to  Dismiss. 

1.  In  testing  jurisdiction,  the  titie  to  the  prop- 
erty which  had  been  seized,  but  subsequently  re- 
leased,^ and  the  damages  claimed  in  the  petition 
for  injunction,  presented  inseparable  Issues,  as 
plaintiff's  titie  was  denied  on  trial  of  claim  for 
damages. 

2.  The  property  seized,  the  titie  to  which  was 
an  issue  m  the  case,  and  the  damages,  brought 
the  appeal  witiun  the  court's  jurisdiction. 

On  the  Merits. 

1.  Only  the  actual  damages  allowed  against 
the  defendant  in  iniunction. 

2.  The  demand,  as  to  the  sheriff,  made  one  of 
the  defendants,  was  rejected. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish  of 
Ouachita;  W.  N.  Potts,  Judga 

Suit  for  injunction  in  district  court  by  Mrs. 
M.  C.  Ludeling  against  I.  Qarret,  sheriff,  and 


others.  From  a  Judgment  granting  the  in- 
junction, but  refusing  damages,  plaintiff  ap- 
pealed to  the  chrcuit  court,  where  it  was  held 
that  the  amount  involved  brought  the  case 
within  the  Jurisdiction  of  the  supreme  court, 
and  this  appeal  was  taken.    Modified. 

Charles  J.  Boatner  and  Frederick  G.  Hud- 
son, for  appellant.  Munholland  &  Munhol- 
land,  for  appellees. 

BREAUX,  J.  This  was  an  hijunction.  In 
her  petition  for  a  writ  of  injunction,  pUdntiff 
complained  of  a  seizure  made  of  her  property 
under  a  writ  of  fieri  facias  issued  on  a  Judg- 
ment jrendered  in  a  suit  entitied  "Bonnecaze 
Shoe  Co.,  Lim.,  vs.  Succ.  of  John  T.  Ludeling." 
She  aUeged  that  no  Judgment  was  rendered 
against  her,  and  that  the  writ  of  fl.  fa.  under 
which  her  property  had  been  seized  was  di- 
rected against  the  succession  of  John  T.  Lude- 
ling and  Marie  O.  Ludeling,  and  that  the  writ 
of  fieri  facias  was  not  a  writ  under  which  it 
was  possible  to  seize  and  sell  property  of  a 
succession.  She  alleged  that  she  had  suf- 
fered damages  in  one  sum  of  $500,  occasioned 
by  the  unlawful  seizure,  and  in  similar 
amoimts  in  counsel  fees  for  obtaining  the  in- 
junction. In  September  following  the  date  of 
the  seizure,  on  defendant  seizing  creditor's  or- 
der the  seizure  was  released; .  and  afterward 
the  creditor  answered  plaintiffs  petition  for  an 
injunction,  pleading  a  general  denial,  and 
averring  specially  that  Mrs.  Ludeling's  indi- 
vidual property  had  been  seized.  The  Judg- 
ment of  the  district  court  sustained  the  in- 
junction, but  rejected  plaintiff's  demand  for 
damages.  Plaintiff  appealed  to  the,  circuit 
court  On  appeal  that  court  determined,  ex 
proprio  motu,  that  it  was  witiiout  Jurisdiction 
of  the  issues  involved;  diat,  in  addition  to  the 
damages  claimed,  there  was  a  question  of  titie 
to  the  property  seized,  which  brought  the 
amount  hi  dispute  within  the  jurisdiction  of 
this  court  Plaintiff  then  appealed  to  this 
court.  Here  the  defendant  appellee  moved 
to  dismiss  the  appeal  on  the  ground  that  this 
court  is  without  Jurisdiction  ratione  materia. 
The  question  of  Jurisdiction  is  the  first  before 
us  for  determination.  The  circuit  court,  in 
the  opinion  dismissing  the  suit,  said:  ''After 
carefully  reviewing  the  record,  we  did  not  find 
that  defendant  had  Judicially  admitted  that 
the  property  seized  belongs  to  Mrs.  Ludeling, 
nor  can  the  inference  be  drawn  from  the  fact 
that  the  seizure  was  released.  It  was  neces- 
sary that  the  court  should  decide  the  question 
of  ownership  first,  in  order  to  perpetuate  the 
injunction;  for.  if  Mrs.  Ludeling  was  not  the 
owner,  she  had  no  cause  of  action."  Defend- 
ants' answer  especially  denies  her  ownership. 
In  our  view,  the  foregoing  statement  of  facts 
is  correct  With  reference  to  the  law,  in  the 
nature  of  things  plaintiff  could  not  recover 
damages  for  the  illegal  seizure  of  propeity 
she  claimed,  without  proof  that  she  was  the 
owner  as  alleged.  The  defendants  have  de- 
nied her  allegation.    Aa  to  t^e  ow|\e]^ip.^f 
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the  property,  her  ownership,  Tel  non,  became 
an  Issue.  i>7ldentl7,  prior  to  a  determination 
of  that  Issue  she  could  not  stand  in  judgment 
The  release  of  the  seizure,  as  relates  to  the 
jurisdiction  of  the  court,  did  not  affect  the 
question  Involved.  The  defendants  had  de- 
nied the  title.  The  abandonment  of  the  se^ 
zure  did  not  have  the  effect  of  admitting  that 
the  property  was  owned  by  the  plaintiff,  nor 
did  it  have  the  effect  of  admitting  that  plain- 
tiff was  entitled  to  damages  notwithstanding 
she  did  not  prove  that  the  property  which  had 
been  seized  was  hers.  As  against  a  seizing 
creditor,  one  seeking  to  arrest  a  sale  by  in- 
junction, on  an  allegation  of  his  ownership,  is 
bound  to  make  out  his  title  by  dear,  written 
evidence.  Jones  v.  Lal^e,  43  La.  Ann.  1024, 10 
South.  201  Id  the  manner  the  controversy 
is  before  us,  the  title  to  the  property  seized  and 
the  damages  growing  out  of  the  seizure  are  In- 
separable Issues,  and  are  considered  together 
in  determining  the  vaiue  of  Interests  involved, 
and  the  jurisdiction  of  this  court  The  court 
declined  to  dismiss  the  appeal 

On  the  Merits. 

It  does  not  appear  that  the  seizure  disturbed 
the  planting  operations  of  the  plaintiff.  If  it 
was  a  hindrance  to  the  cultivation  of  the  place, 
it  was  not  shown  on  the  trial.  We  would  not 
feel  justified  in  assuming  that  plaintiff's  cred- 
it was  impaired,  that  her  laborers  were  less 
controllable,  or  that  the  seizure  was  in  any 
manner  harassing.  There  is  a  complete  ab- 
sence of  all  evidence  in  the  record  in  this  re- 
spect This  disposes  of  the  question  of  dam- 
ages, if  any  directly  grew  out  of  the  seizure  of 
the  place. 

This  brings  us  to  the  question  of  the  execu- 
tion which  issued  under  the  judgment  There 
can  be  no  controversy  about  the  writ  of  fieri 
facias,  as  issued.  It  had  no  binding  force, 
and  gave  no  right  to  the  judgment  creditor  to 
seize  succession  property,  or  the  property  of 
the  plaintiff  in  Injunction.  This  the  judg- 
ment creditor  realized,  and  ordered  the  return 
of  the  writ  It  now  only  remains  for  us  to  de- 
termine whether  the  plaintiff  in  injunction, 
whose  injunction  is  sustained,  is  entitled  to  re- 
cover attorney's  fees,  as  damages.  We  recall 
to  mind  two  cases  In  which  such  a  fee  was 
sanctioned.  In  White  v.  Givens.  29  La.  Ann. 
573  (a  case  similar  upon  this  point),  the  court 
said,  "The  seizure  was  unlawful,"  and  al- 
lowed attorney's  fee  to  plaintiff  in  injunction, 
whose  Injunction  was  sustained.  In  Gommis- 
sion  Go.  V.  Yale,  47  La.  Ann.  696,  17  South. 
244,  also,  plaintiff  in  injunction  recovered 
counsel  fees.  Plaintiff,  in  order  to  prevent 
an  unlawful  sale  of  her  property  under  a 
writ  of  fieri  facias  which  was  absolutely  null, 
was  compelled  to  engage  counsel.  The  ap- 
pearance of  counsel  in  the  case,  to  assert 
her  right  aB  owner  of  the  property  seized, 
is  evidence  of  services  rendered  for  which  she 
is  bound.  The  amount  expended  by  her  for 
the  services,  or  the  amount  she  owes,  is  due  to 
her  by  the  seizing  creditor.     In  the  absence 


of  evidence  that  the  enjoining  debtor  paid  any- 
thing, or  agreed  to  pay  anything,  to  the  attor- 
ney, we  must  take  it  that  an  amount  is  due, 
in  regard  to  which  testimony  was  heard,  with- 
out objection,  in  the  district  court 

We  do  not  think  that  the  sheriff  is  liable  In 
solldo  with  the  defendant  Bonnecaze  Shoe 
Company,  Limited.  The  writ  was  issued  in 
accordance  with  the  latter's  instruction.  ID 
was  issued  by  the  proper  officer,  from  a  courb 
of  competent  jurisdiction,  and  under  a  valid 
judgment  Crow  v.  Sheriff,  45  La.  Ann.  1225, 
14  South.  122;  Bralnard  v.  Head,  15  La.  Ann. 
490.  It  Is  therefore  ordered,  adjudged,  and 
decreed,  that  plaintiff  have  judgment  against 
the  Bonnecaze  Shoe  Company,  Limited,  for  the 
sum  of  9260,  with  6  per  cent  interest  from 
the  date  of  this  judgment;  that  the  demand 
for  tiiese  damages  against  the  sheriff  be  re- 
jected. With  this  amendment,  the  judgment 
of  the  district  court  is  affirmed,  at  appellees' 
costs. 

(60  La.  Ann.  104) 

WHITE  et  al.  v.  WHITE.     (No.  12,695.) 
(Supreme  Court  of  Louisiana.     Jan.  24,  1898.) 
Prbscriptios— Action  for  Rbcovbrt  of  Suocbs- 

aiON— COXTRACTS— VALmiTT— OoNBTRUCTfOK. 

1.  An  action  by  heirs  for  tiie  recovery  from  the 
succession  of  their  father  of  the  amount  of  their 
interests  in  the  succession  of  their  predeceased 
mother  is  not  a  personal  action,  preacriptible  by 
10  years,  but  one  for  an  entire  succession, 
which  IS  prescriptible  by  30  years. 

2.  Contracts  made  during  the  late  war,  in  one 
of  the  Confederate  States,  payable  In  Confed- 
erate money,  will  be  enforced  in  the  supreme 
court,  when  the  value  of  same,  as  comparea  with 
lawful  money  of  the  United  States  at  the  time 
and  place  of  contract,  is  ascertained  by  proof. 

8.  An  executory  contract  made  in  1862,  in 
Louisiana,  for  the  future  delivery  of  cotton  to 
the  Confederate  States  government  for  and  in 
consideration  of  (Confederate  States  bonds,  to  be 
furnished  thereafter,  does  not  evidence  a  com- 
plete sale,  only  a  promise  of  sale,  which  entitled 
the  promisee  to  sue  foi^  a  specific  performance, 
or  damages  for  the  nonfumlhnent,  of  the  con- 
tract 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Claiborne;  Allen  Barlcsdale,  Judge. 

Suit  by  J.  F.  White  and  others  against  W. 
L.  White,  administrator  of  the  estate  of  Wil- 
liam White,  deceased.  Judgment  for  plaln- 
tifTs,  and  defendant  appeals.    Affirmed. 

J.  W.  Holbert  and  J.  B.  Moore,  for  appel- 
lant   McClend<^n  &  Seals,  for  appellees. 

WATKINS,  J.  Alleging  themselves  to  be 
three  of  the  five  children  of  the  marriage  of 
William  White  and  Sophie  White,  and  that 
the  latter  died  in  1864  and  the  former  in 
1895,  the  petitioners  seek  to  recover  a  judg- 
ment against  the  succession  of  their  father 
for  the  value  of  threenfif ths  of  their  mother's 
one-half  of  the  community  property  as  it  ex- 
isted at  her  death,  and  the  consequent  dis- 
solution of  the  matrimonial  community; 
their  father  having  lost  his  right  of  usu- 
fruct in  July,  1865,  when  he  married  his  sec- 
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ond  wife.  They  aver  that  there  was  at  the 
time  of  their  mother's  death  personal  prop- 
erty and  effects  of  various  kinds  on  hand, 
and  which  subsequently  remained  in  their 
father's  possession,  of  the  value  of  $13,771, 
an  itemized  list  and  valuation  of  which  is 
annexed  to  their  petition,  and  for  one-half  of 
which  sum  they  pray  judgment  **for  the  use 
and  benefit  of  the  heirs,"  etc.;  alleging  that 
same  had  been  by  their  father  appropriated 
to,  and  used  in,  the  community  with  his  sec- 
ond wife.  They  further  aver  that  W.  L. 
White,  as  administrator  of  the  succession  of 
William  White,  their  father,  is  administer- 
ing the  estate  of  the  second  community,  and 
that  the  aforesaid  indebtedness  is  that  of 
the  said  second  community  to  the  first  com- 
munity, and  that  they  are  entitled  to  have 
same  paid  from  the  assets  of  the  second 
community  by  preference  over  any  other 
debts  thereof,— praying  for  Judgment  ac- 
cordingly. The  answer  of  the  administra- 
tor is  a  general  denial,  coupled  with  a  spe- 
cial denial,  to  the  effect  that  William  White, 
deceased,  owned  the  property  described  In 
plaintiffs'  petition,  or  that,  if  he  was  not  the 
owner  thereof,  he  had  used  the  same  for  the 
benefit  of  the  second  community.  In  an 
amended  answer,  defendant  shows  that  Wil- 
liam White  paid  plaintiffs  and  other  heirs. 
In  full,  the  amounts  coming  to  them  from 
their  mother's  community  interest,  and  for 
which  sums  he  toolc  their  respective  re- 
ceipts; that  is  to  say,  from  J.  P.  White  a  re- 
ceipt for  the  sums  of  $739  and  $524,  from 
Z.  T.  White  a  like  receipt  for  $666  and  $295, 
and  from  Phllan  White  a  like  receipt  for 
$666  and  $407.  He  further  represents  that 
those  amounts  exceed  the  respective  virile 
shares  of  the  plaintiffs  in  their  mother's  suc- 
cession, or  one-half  interest  In  said  first 
community,  and  that,  in  addition  thereto, 
two  of  the  plaintiffs  are  indebted  to  the  suc- 
cession of  their  father  the  amounts  of  some 
small  notes,  which  are  annexed  to,  and  made 
parts  of,  his  answer.  Plaintiffs  filed  a  sup- 
plemental petition,  and  alleged  that  their 
father  acquired,  during  the  existence  of  the 
first  community,  a  tract  of  land,  upon  which 
he  erected  buildings  and  improvements,  and 
cleared  and  laid  off  a  farm,  and  that  he  sub- 
sequently used,  occupied,  and  cultivated 
same,  during  the  period  of  his  life,  for  the 
benefit  of  the  second  community,  for  which 
same  is  indebted  in  the  way  of  rent,  a't  the 
rate  of  one-half  of  $250  per  annum;  that  is 
to  say,  to  the  amount  of  $75  per  annum  for 
their  shares,  of  three-fifths  of  one-half 
thereof.  They  also  claim  5  per  cent  per 
annum  interest  on  each  annual  InstaUment 
of  said  rent  from  the  date  of  their  father's 
second  marriage  in  1865.  To  this  amended 
petition  the  answer  of  the  defendant  is  a 
general  denial,  coupled  with  the  averment 
that  "the  plaintiffs  have  been  more  than 
paid  for  their  shares  in  their  mother's  suc- 
cession, and  that  they  had  no  interest  in  the 
land  for  the  use.  of  which  they  make  claim,'* 


etc.  At  this  stage  of  the  proceedings  the 
defendant  filed  a  plea  of  no  cause  of  action, 
as  a  peremptory  exception  founded  on  the 
law;  but  there  appears  to  have  been  no 
formal  disposition  made  of  same,  as  the 
court  proceeded  with  the  trial,  and  rendered 
a  judgment  in  favor  of  the  plaintiffs,  there- 
by affirming  that  there  was  a  cause  of  ac- 
tion. The  defendant  also  filed  a  plea  of 
prescription  of  three  years  against  the  plain- 
tiffs' demand  for  rents.  The  trial  resulted 
in  a  Judgment  in  favor  of  each  one  of  the 
three  plaintiffs,  and  against  the  administra- 
tor of  the  succession  of  William  White,  for 
their  respective  interests  in  the  estate  of 
their  mother,— that  is  to  say,  for  the  sum  of 
$701  each  (that  is,  $2,103  in  all),  with  legal 
interest  from  the  1st  of  September,  1865,— 
and  in  a  judgment  for  the  further  sum  of 
$367.50  on  the  plaintiffs'  claim  for  rent,  with 
legal  interest  from  January  4,  1897.  It  fur- 
ther ordered  that  the  plaintiffs  be  charged 
with  sundry  amounts,  which  are  particular- 
ly specified,  and  that  same  be  awarded  to 
the  defendant  on  his  reconventional  demand. 
From  that  Judgment  the  administrator  has 
appealed. 

In  this  court,  counsel  for  plaintiffs  and  ap- 
pellees filed  an  answer  to  the  appeal,  and  pray- 
ed for  an  amendment  of  *  ^  judgment  hi  their 
favor  so  as  to  award  them  the  full  amount 
claimed;  and  they  also  filed  contemporaneous- 
ly a  plea  of  Qye  and  ten  years'  prescription 
against  the  defendant's  reconventional  demand. 
And  hi  this  court  also  appear  the  counsel  for 
the  administrator,  who  filed  a  plea  of  prescrip- 
tion of  10  and  30  years  in  bar  of  plaintiffs'  de- 
mands. As  neither  party  has  requested  that 
the  cause  be  remanded  for  the  purpose  of  re- 
butting the  aforesaid  pleas,  which  were  filed 
in  this  court,  it  is  fair  to  assume  that  they 
rest  their  respective  contentions  upon  the  face 
of  the  record  before  us. 

In  the  first  place,  we  think  It  appears  clearly 
from  the  language  of  the  Judgment  that  all  the 
plaintiffs'  demand  for  rent  was  barred,  with 
the  exception  of  the  amount  due  for  the  last 
three  years;  and  in  thus  decreeing  we  think 
the  lower  judge  was  right  We  are  of  opinion 
that  the  plaintiffs'  plea  of  five  and  ten  years' 
prescription  against  the  defendant's  reconven- 
tional demand  is  not  good,  because  his  claim  is 
that  the  sums  specified  evidenced  payments 
made  to  them  in  the  course  of  a  settlement  be- 
tween them  and  their  father  of  theU:  interests 
in  their  mother's  succession.  The  claim  is 
urged  as  an  offset  against  the  plaintiffs'  de- 
mand, and  not  as  a  reconventional  demand, 
properly  speaking,  for  which  he  claims  Judg- 
ment. The  petition  hi  this  suit  was  filed  on 
the  28th  of  May,  1896,  and  It  is  therefore  evi- 
dent that  the  plea  of  prescription  of  30  years 
bars  the  action,  Inasmuch  as  plaintiffs'  right  of 
action  arose  in  July,  1865,  the  date  of  the  sec- 
ond marriage  of  the  deceased  father,  provided 
they  were  of  full  age  at  that  time.  But  of 
their  majority  the  proof  does  not  satisfy  us.  It 
is  at  least  doubtful  as^.ffn^^  g^i^^^^f^^f^s 
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the  minority  of  the  other  two.  This  Ib  ad- 
mitted by  defendant's  counsel,— at  least  inferen- 
tially.  To  sustain  a  plea  of  prescription,  the 
proof  must  be  clear.  The  plea  of  10  years  is 
directed  against  this  suit,  as  a  purely  personal 
action.  Rev.  Civ.  Code  art.  3544.  This  is  not 
a  suit  against  an  usufructuary  for  an  account- 
ing, but  one  for  the  recovery  of  an  entire  suc- 
cession, and  is  only  barred  by  the  lapse  of  30 
years.  Id.  art  3548.  The  proof  administered 
at  the  trial  fairly  supports  the  Judgment  ren- 
dered. It  satisfies  us  that  the  properties  were 
fairly  estimated,  in  the  ophiion  of  the  district 
judge,  and  that  same  were  on  hand,  in  Idnd,  at 
the  date  of  the  second  marriage  of  plaintiffs' 
father,  and  were  subsequently  disposed  of  by 
him.  Necessarily,  he  incurred  an  obligation  to 
reimburse  the  heirs  of  his  deceased  wife  the 
▼alue  thereof,  less  the  amounts  he  paid  them 
GO.  account  thereof. 

An  agreement  to  sell  cotton  to  the  (Confed- 
erate government  during  the  existence  of  the 
late  war,  to  be  paid  for  in  bonds  of  the  Con- 
federate States,  and  unaccompanied  with  de- 
livery of  possession,  did  not  operate  a  divesti- 
ture of  title.  Boyd  v.  Ohaffe,  21  La.  Ann.  476; 
Schmidt  T.  Barker,  17  La.  Ann.  262;  Howard 
v.  Khrwin,  19  La.  Ann.  432;  Huck  v.  Haller, 
lj9  La.  Ann.  257;  Levy  v.  Baer,  Id.  469;  Bios- 
sat  V.  Sullivan,  21  La.  Ann.  565.  In  this  last 
case  the  court  expressed  the  following  view, 
viz.:  "If  full  effect  be  given  to  the  testimony 
of  the  witnesses  for  defendant,  and  the  evi- 
dence of  the  plaintiff  be  disregarded,  it  would 
only  prove  an  agreement  to  sell,— an  executory 
contract,— and  the  consideration  was  Confed- 
erate treasury  notes.  It  is  well  settled  that 
this  court  will  not  aid  parties  to  enforce  a  con- 
tract which  had  Confederate  money  for  a  con- 
sideration." In  the  United  States  supreme 
court  a  different  rule  of  interpreting  contracts 
predicated  on  Confederate  treasury  notes  has 
obtained,  the  purport  of  which  is  that  contracts 
made  during  the  War,  in  one  of  the  Confederate 
States,  payable  in  Confederate  money,  will  be 
enforced  in  the  federal  courts  when  the  value 
of  such  Confederate  notes,  as  compared  with 
lawful  money  of  the  United  States  at  the  time 
and  place  of  the  contract,  is  ascertained  by 
proof.  Railroad  Co.  v.  King,  91  U.  S.  3; 
Stewart  v.  Salamon,  94  U.  S.  434;  Cook  v. 
Lillo,  103  U.  S.  792;  Rives  v.  Duke,  105  U.  S. 
132;  Effinger  v.  Kemiey,  115  U.  S.  566,  6  Sup. 
Ct.  179.  The  theory  upon  which  those  de- 
cisions proceed  is  that  Confederate  treasury 
notes  constituted  a  currency  which  was  imposed 
upon  a  community  by  irresistible  force,  and 
that  same  must  be  considered  in  courts  of  law 
as  though  it  had  been  issued  by  a  foreign  gov- 
ernment temporarily  occupying  a  part  of  the 
territory  of  the  United  States.  Thorington  v. 
Smith,  8  WalL  1.  But  in  this  case  no  such 
proof  was  administered.  If  it  had  been,  it 
would  not  have  been  availing  to  the  defendant, 
for  the  reason  that  the  price  which  the  wit- 
nesses testify  they  contracted  to  pay  William 
White  for  the  cotton  in  1862  was  not  Con- 
federate treasury  notes,  but  Confederate  bonds, 
23  So.— 7 


—an  altogether  different  thing.  Th^  were  not 
at  the  time  in  esse.  They  were  to  have  been 
delivered  to  White  at  a  future  date.  And  he 
retained  possession  of  the  cotton,  and  sold  it 
in  1865,  after  the  dose  of  the  war.  At  most, 
the  engagement  evidenced  an  executory  con- 
tract or  agreement  for  the  future  delivery  of 
cotton  to  the  Confederate  government,— a  mere 
promise  of  sale,  which  did  not  convey  a  title. 
Such  a  transaction  does  not  constitute  a  com- 
plete sale,  only  a  promise  of  sale,  which  en- 
titled the  promisee  to  sue,  either  for  specific 
performance,  or  the  recovery  of  damages.  Ool- 
Uns  V.  Desmaret  45  La.  Ann.  106,  12  South. 
121;  Satterfleld  v.  Keller,  14  La.  Ann.  606; 
Garret  v.  Crooks,  15  La.  Ann.  483;  Knox  v. 
Payne,  13  La.  Ann.  361;  Broadwell  v.  Raines, 
34  La.  Ann.  677;  Thompson  v.  Duson,  40  La. 
Ann.  712,  5  South.  58.  The  alleged  sale  of 
the  cotton  by  White  to  the  Confederate  gov- 
ernment is  not  sustained  by  either  law  or  the 
evidence.    Judgment  affirmed. 


(60  La.  Ann.  109) 

STATE  ex  rel.   McLEOD  et  al.  v.   POTTS, 

District  Judge.     (No.  12,714.) 
(Supreme  Court  of  Louisiana.    Jan.  24,  1808.) 
Prohibition— Act  Alksadt  PSBFOBifBD. 
The  writ  of  prohibitioii,  as  its  name  imports, 
is  one  which  commands  the  person  to  whom  it  Ib 
(iUrected  not  to  do  something  which,  by  the  sug- 
gestion of  the  relator,  the  court  is  informed  he 
is  about  to  do.    If  the  thing  be  already  done,  it 
is  manifest  that  the  writ  cannot  undo  it,  for  tnat 
would  reqnire  the  performance  of  an  affirmative 
act;  whereas,  the  only  effect  of  the  writ  of  pro- 
hibition is  to  suspend  all  action,  and  prevent  fur- 
ther proceeding  in  the  prohibited  direction. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  H.  W.  McLecd  and  others  for  writs  of  cer- 
tiorari and  prohibition  against  the  Judge  of  the 
Fifth  judicial  district  court,  parish  of  Ouadiita. 
Denied. 

A  A  Gunby  and  Sholars  &  Schreiber,  for 
relators.    W.  N.  Potts,  pro  se. 

WATKINS,  J.  Relators'  complaint  Is  that 
they  instituted,  suit  in  a  magistrate's  court 
of  the  parish  of  Ouachita,  and  obtained  judg- 
ment therein  for  $90,  and  that  they  caused 
an  execution  to  issue  thereunder,  and  the 
constable  of  that  court  to  seize  certain  per- 
sonal property  of  the  judgment  debtor,  and 
to  advertise  the  same  for  sale;  that  one  Mc- 
Lain  filed  in  said  magistrate's  court  a  peti- 
tion of  third  opposition,  in  which  it  is  alleged 
that  the  judgment  debtor  was  indebted  to 
him  in  the  sum  of  $250,  $100  of  which  repre- 
sented rent  of  land,  and  the  remainder  nec- 
essary plantation  supplies,  and  that  for  the 
security  of  the  payment  of  that  sum  he  had 
a  first  Hen  and  privilege  on  the  aforesaid 
property,  and  that  he  obtained  from  said 
magistrate  an  order  directing  and  requiring 
the  constable  to  retain  in  his  hands  a  suffi- 
cient amount  of  the  proceeds  of  same,  when 
sold,  to  pay  and  satisfy  said  demand*    Re- 
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lators  represent  that  they  filed  In  said  court 
on  exception  to  the  Jurisdiction  thereof  ra- 
tione  materia,  which  was  grounded  on  the 
averment  that  the  demand  of  third  oppo- 
nent, being  for  the  sum  of  |200,  was  far  in 
excess  of  the  constitutional  limit  of  its  au- 
thority, and  that  the  Justice  of  the  peace 
sustained  that  exception,  and  dismissed  the 
aforesaid  opposition;  that  from  that  Judg- 
ment of  dismissal  the  third  opponent  prose- 
cuted an  appeal  to  the  court  of  the  respond- 
ent, and  that  he  therein  appeared  by  coun- 
sel, and  filed  a  motion  to  dismiss  the  ap- 
peal, *'on  the  ground  that  the  district  court 
had  no  appellate  Jurisdiction  thereof.*'  The 
relators  further  aver  that  the  respondent 
overruled  their  motion,  entertained  Jurisdic- 
tion of  the  appeal,  heard  and  considered  the 
cause  on  its  merits,  reversed  the  Judgment 
of  the  Justice  of  the  peace,  and  remanded 
same  to  his  court,  with  instructions  to  pro- 
ceed wHh  the  tHal  thereof.  They  complain 
that  the  Judgment  of  the  respondent  Is  con- 
trary to  law,  and  in  contravention  of  the 
provisions  of  the  constitution  defining  and 
limiting  the  Jurisdiction  of  magistrates*  or 
Justices*  courts,  and  that  same  is  consequent- 
ly absolutely  null  and  void;  and  that  if,  in 
pursuance  of  said  decree,  the  Justice  of  the 
peace  should  attempt  to  carry  same  into 
effect.  Ills  act  would  be  a  usurpation  of  au- 
thority, and  his  Judgment  an  absolute  nulli- 
ty. The  answer  of  the  respondent  attracts 
our  attention  to  the  conceded  fact  that,  at 
the  time  the  relators  presented  their  demand 
for  relief  in  the  premises,  the  Judgment 
which  they  complain  of  as  illegal  and  void 
had  already  been  rendered  by  him,  and  sign- 
ed, and  the  record  duly  transmitted  to  the 
court  of  first  instance,  and  that  the  said  Judi- 
cial proceedings  having  terminated  before 
the  issuance  of  the  supervisory  writs  from 
this  court,  and  his  connection  therewith  hav- 
ing ceased,  the  remedy  sought  by  them  can- 
not be  applied,  and  consequently  relief  must 
be  refused;  that,  if  this  were  not  so,  and 
further  proceedings  in  said  suit  were  con- 
templated by  him,  he  had  undoubted  appel- 
late Jurisdiction  in  the  premises,  the  appeal 
having  been  prosecuted  from  a  final  Judg- 
ment of  a  Justice  of  the  peace.  On  the  mer- 
its the  respondent  returns  that  the  third  op- 
ponent did  not  make  the  defendant  In  the 
magistrate's  court  a  party  thereto,  and  pray- 
ed for  no  Judgment  against  him,  but  that  he 
demanded  Judgment  recognizing  his  privi- 
lege as  lessor  and  furnisher  of  supplies  up- 
on the  property  which  relators  had  caused 
to  be  seized  under  their  Judgment;  that,  as 
matter  of  fact,  the  debt  and  privilege  of 
third  opponent  had  been  previously  liquidat- 
ed and  established  by  a  final  Judgment  in 
his  court,  and  that,  in  disregard  of  his 
rights,  the  relators  had  caused  same  to  be 
seized  under  a  fi.  fa.  issued  out  of  the  magis- 
trate's court;  that  the  only  course  which 
was  open  to  third  opponent  was  the  one  he 
piirsued,  that  of  making  opposition  to  the 


seizure  under  fL  fa.,  In  the  court  issuing  the 
writ,  so  that  It  might  fix  the  rank  of  the  re- 
spective privileges  of  the  two  claimants, 
contradictorily  with  each  other,  the  first  seiz- 
ure of  the  property  affected  with  the  liens 
having  been  made  under  the  execution  from 
the  magistrate's  court 

The  record  shows,  and  tKe  foregoing  state- 
ment from  the  relators*  petition  admits,  that 
the  respondent  had  actually  tried  and  dis- 
posed of  the  appeal  of  third  opponent  before 
relators  applied  for  relief  by  writs  of  prohi- 
bition and  certiorari.  On  this  state  of  facts 
Mr.  High  announces  the  law  to  be  as  fol- 
lows, viz.:  "Another  distinguishing  feature 
of  the  writ  [of  prohibition]  is  that  it  is  a  pre- 
ventive, rather  than  a  corrective,  remedy; 
and  [that]  ft  Issues  only  to  prevent  the  com- 
mission of  a  future  act,  and  not  to  undo  an 
act  already  performed."  High,  Bxtr.  Rem. 
I  Tea  In  U.  S.  V.  Hoffman,  4  WalL  158,  the 
supreme  court,  speaking  through  Mr.  Jus- 
tice Miller,  said:  **The  writ  of  prohibition, 
as  its  name  imports,  is  one  which  commands 
the  person  to  whom  it  is  directed  not  to  do 
something  which,  by  the  suggestion  of  the 
relator,  the  court  is  informed  he  is  about  to 
do.  If  the  thing  be  already  done,  It  Is  mani- 
fest the  writ  of  prohibition  cannot  undo  It, 
for  that  would  require  an  afilrmative  act, 
and  the  only  effect  of  the  writ  of  prohibition 
is  to  suspend  all  action,  and  to  prevent  any 
furthet  proceeding  in  the  prohibfted  direc- 
tion." This  court  liad  occasion  .to  express 
a  similar  opinion  In  State  v.  Judge  6t  Second 
Recorder*s  Court,  44  La.  Ann.  1003,  11  South. 
872;  and  In  State  v.  Judge  of  Tenth  Judicial 
District,  88  La.  Ann.  178,  we  held  that,  if 
the  particular  grievance  complained  of  "no 
longer  exists,  there  Is  no  longer  any  need  of 
the  relief  sought"  On  this  state  of  the  au- 
thorities we  are  of  the  opinion  that  the  ap- 
plication for  relief  by  prohibition  came  too 
late,  but  that  fact  cannot  seriously  affect  or 
impair  the  relators*  rights;  for  if,  indeed,  the 
magistrate's  court  was  not  vested  with  Ju- 
risdiction of  the  matter  In  dispute  in  his 
court,  and  the  respondent  decided  the  ap- 
peal erroneously,  relators  may  yet  contest 
third  opponent's  debt  as  well  as  his  lien 
and  privilege,  in  order  to  protect  their  pre- 
vious seizure.  But  we  are  ihclined  to  the 
opinion  that  the  respondent  took  a  proper 
view  of  the  case  before  his  court  for  two 
reasons:  (1)  Because  the  constitution  con- 
fers on  district  courts  "Jurisdiction  of  ap- 
peals from  Justice  courts  in  all  matters 
when  the  amount  in  controversy  shall  ex- 
ceed ten  dollars,  exclusive  of  Interest"  Ar- 
ticle 111.  (2)  Because  the  Code  of  Practice 
provides  that  when  a  conflict  of  privilege 
arises  among  different  creditors,  "all  suits 
and  claims  shall  be  transferred  to  the  court 
by  whose  mandate  the  property  on  which 
the  privilege  or  right  of  mortgage  is  to  be 
exercised  was  first  seized,  ♦  ♦  ♦  and  said 
court  shall  proceed  to  class  the  said  privi- 
leges and  rights  of  mortgage  according  to 
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their  rank  and  dignity,"  etc.  Article  126. 
Vide  Kahn  y.  Slpplll,  35  La.  Ann.  1041.  We 
cannot  perceive  any  reason  why  a  justice  of 
the  peace  Is  not  Just  as  much  authorized  to 
test  and  determine  the  rani:  of  conflicting 
liens  and  privileges  on  property  which  is  un- 
der seizure  in  his  court  as  the  district  court 
Is;  for  that  question  must  be  determined  by 
the  terms  of  the  law  or  the  date  of  registry, 
and  not  by  the  validity  of  the  debt,  except 
for  the  purpose  of  displacing  a  prior  lien 
and  making  way  for  one  of  inferior  rank. 
We  are  of  opinion  that  relators  have  not 
presented  a  case  entitling  them  to  relief.  It 
is  therefore  ordered  and  decreed  that  the 
preliminary  order  be  set  aside,  and  that  re- 
lators' demands  be  rejected,  at  their  cost 

<»)  La.  Ann.  121) 

LAYTON  V.  MAYOR.  ETC.,  OP  MONROE 

et  al.  (No.  12,697.) 

(Supreme  Court  of  Louisiana.    Jan.  24,  1898.) 

CiTixs— Extension  or  Bounoaribs— Blvctioks— 

Injunction. 

1.  Under  Act  No.  105  of  1892,  proTiding  for  the 
annexation  of  adjacent  lands  to  the  area  of  in- 
corporated towns  or  cities,  the  council  of  the 
city  has  no  power  to  order  the  election  prelimi- 
nary to  any  proposed  enlargement  of  the  city 
limits,  unless  the  petition  for  the  annexation  is 
before  the  council  for  one-third  in  number  and 
value  of  the  property  owners  residing  within  the 
territory  proposed  to  be  added  to  the  city  or  town. 

2.  The  owner  of  property  within  the  area  to 
be  added  to  the  town  or  city  has  the  right  to  en^ 
join  the  execution  of  the  ordinance  of  the  coun- 
cil directing  the  election  prescribed  by  the  stat- 
ute, when  the  ordinance  is  adopted  without  the 
fulfillment  of  the  conditions  exacted  by  Act  No. 
105  of  1892*  as  requisite  to  authorize  the  ordi- 
nance and  election. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of 
Ouachita;    W.  N.  Potts,  Judge. 

Suit  for  injunction  by  Mrs.  Genie  Layton, 
tutrix  of  her  children,  against  the  mayor  and 
city  council  of  Monroe.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Stubba  &  Russell,  for  appellant.  Thomas  0* 
Benton,  City  Atty.  (Percy,  Roberts  &  Boatner, 
of  counsel),  for  appellees. 

MILLER,  J.  The  plaintiff,  as  the  owner  of 
property  in  the  parish  of  Ouachita,  seeks  to  en- 
join the  execution  of  an  ordinance  of  the  coun- 
cil of  Monroe  proposing  the  extension  of  the 
corporate  limits  of  Monroe  so  as  to  embrace  the 
property  of  petitioner;  and  from  a  judgment 
dissolving  the  injunction  the  plaintiff  appeals. 

The  petition,  in  substance,  avers  that  plain- 
tifTs  children  are  owners  of  property  in  the 
parish,  part  in  use  as  the  plantation,  and  part 
plotted  or  laid  off  into  squares;  that  the  plan- 
tation is  entirely  beyond  the  city  limits,  as  is 
a  portion  of  the  land  laid  off  in  squares,  and 
that  there  are  no  other  owners  residing  on  the 
plantation,  besides  petitioner  and  her  children; 
that  the  plantation  has  well-defined  limits,  is 
separate  from  the  property  laid  off  into 
squares,  lies  In  different  sections,  and  is  not 
contiguous  to  Monroe.    The  petition  goes  on  to 


aver  the  presentation  of  a  petition  to  the  may- 
or and  council  of  Monroe  for  the  extension  of 
the  city  so  as  to  add  thereto  the  property  of 
petitioner;  that  the  petition  was  not  signed 
by  one-third  in  number  and  value  of  the  own- 
ers of  property  sought  to  be  annexed,  but.  In 
point  of  fact,  the  signers  did  not  represent  one- 
tenth  of  the  property,  and  many  signatures 
were  affixed  to  the  petition  by  unauthorized 
persons;  that  on  this  petition  the  council  haa 
ordered  an  election,  to  determine  whether  the 
land  should  be  annexed,  to  be  hdd  by  the 
qualified  electors,  and  has  fixed  the  date  of  the 
election,  and  ai^inted  the  commissioners,  pre- 
tending to  act  under  Act  No.  105  of  1892. 
The  petition  charges  that  her  property  not  con- 
tiguous to  Monroe  Is  not  within  the  purview 
of  the  act,  if  constitutional;  that  the  act  makes 
no  provision  for  determining  whether  the  peti- 
tion Is  signed  by  the  owners  In  number  and 
value  required  by  the  statute.  And  it  is  charged 
that  the  council  acted  on  the  assumption,  not  in 
accordance  with  the  fact,  that  the  petition 
was  properly  signed.  It  is  charged  that  the 
proposed  annexation  of  petitioner's  property 
will  impose  burdens  on  the  owners,  with  no 
corresponding  benefits;  that  illegal  and  uncon- 
stitutional ta^es  will  be  levied.  And  there  is 
the  averment  of  the  resulting  irreparable  in- 
Jury,  and  the  necessity  for  the  injunption  to  re- 
strain the  holding  of  the  election  and  the  en- 
forcement of  the  ordinance.  The  defendants 
excepted  that  the  action  of  the  mayor  and  coun- 
cil on  the  petition  was  final;  that  the  ordering 
the  election  was  the  exercise  of  legislative  pow- 
er, not  reviewable  by  the  courts;  that  Act  No. 
105  of  1892  is  constitutional,  and  the  courts 
cannot  obstruct,  interfere  with,  or. reverse  the 
execution  of  the  act.  The  case  comes  here  on 
the  question  raised  by  the  exceptions. 

Act  No.  105  of  1892  provides  that  property  ad- 
jacent to  any  city  or  town  may  be  brought 
within  the  corporate  limits  in  compliance  with 
the  requisites  carefully  prescribed  by  the  act 
There  is  required,  first,  the  petition  of  one- 
third  of  the  bona  fide  owners,  in  number  and 
value,  of  property  within  the  limits  of  the  pro- 
posed addition,  to  the  mayor  and  council  of 
the  city  or  town,  the  limits  of  which  are  to  be 
extended  by  taking  in  the  land  described  in 
the  petition.  Thereupon  the  council  is  to  as- 
certain by  successive  elections  the  sense  of  the 
voters  within  the  proposed  addition,  and  of 
the  voters  of  the  city,  the  area  of  which  it  is 
designed  to  enlarge,  with  reference  to  the  an- 
nexation of  territory  proposed,  and,  if  the 
vote  at  each  election  is  favorable  on  the  propo- 
sition submitted,  the  annexation  is  to  be  deem- 
ed accomplished.  The  defendants  direct  atten^ 
tlon  to  the  principle  that  exempts  l^slative 
bodies  from  judicial  control.  The  action  of 
the  council  in  this  case  is  completed,  in  re- 
spect to  ordering  the  election.  If  that  action  is 
ultra  vires,  the  execution  of  the  ordinance  may 
be  resisted  by  the  citizen,  or  at  least  by  the 
taxpayer,  whose  interests  are  affected.  1 
High,  Inj.  §  1241;  1  DUl.  Mun.  Corp.  §  1240. 
notes  at  foot    Again,  Ifci^iziS^bf^tJ^yfe 
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premature,  and  reference  Is  made  in  this  con- 
nection to  Roudanez  v.  Mayor,  etc.,  29  La.  Ann« 
271;  State  v.  Judge  Sixth  District  Court,  32 
La.  Ann.  1276.  The  election  now  ordered  by 
the  council,  followed  by  another,  and  that 
by  the  proclamation  of  the  result,  is  all  the 
statute  requires  to  complete  the  annexation,  if 
the  basis  to  authorize  the  action  of  the  council 
exists.  Act  1892.  No.  106.  $^  1,  8,  7,  10.  Ir- 
respectiye  of  the  question,  discussed  in  the 
text-bool^s  and  decisions,  of  the  right  of  the 
taxpayer,  after  the  annexation  proceedings  are 
completed,  to  contest  the  taxes  levied  on  the 
property  brought  within  the  city  limits,  we 
think,  in  a  case  of  this  character,— of  action 
charged  to  be  wholly  ultra  vires,— the  taxpayer 
need  not  wait  until  the  injury  from  such  action 
is  consummated,  so  far  as  respects  the  action 
of  the  council  2  High,  Inj.  §  1241.  Further, 
the  defendants  insist  that  ordering  this  elec- 
tion belongs  to  that  class  of  mere  ministerial 
duties  that  no  Injunction  can  control.  The 
power  of  the  council,  the  exercise  of  which  is 
dependent  on  a  well-defined  condition,  is  a 
ministerial  duty,  if  the  condition  is  fulfilled; 
but,  if  not,  there  is  no  power  to  do  the  act  in 
question.  Our  attention  is  also  directed  to  our 
decision  that  it  is  not  for  public  ofiicials  char- 
ged with  simple  ministerial  duties  to  originate 
objections, .  and  refuse  performance  of  such 
duties.  State  v.  City  of  Monroe,  46  La.  Ann. 
1278,  15  South.  625;  Reynolds  &  Henry  Const. 
Co.  V.  City  of  Monroe,  47  La.  Ann.  1289,  17 
South.  802.  It  seems  to  us  that  the  right  of 
the  taxpayer  to  resist  an  illegal  ordinance,  in- 
jurious to  his  Interests,  is  not  to  be  tested  by 
the  principle  that  makes  ministerial  duty  im- 
perative on  the  public  body  or  official.  It  is 
the  legislative  province,  exclusively,  to  incor- 
porate cities,  or  extend  their  limits;  and  the 
citizen  must  submit,  however  impolitic  or  op- 
pressive he  may  deem  the  legislative  act,  al- 
though there  is  an  intimation  in  the  authori- 
ties that  in  exceptional  cases  the  judicial  con- 
trol is  not  even  excluded  by  legislative  action 
incorporating  or  enlarging  the  limits  of  cities. 
1  High,  Inj.  §  547;  Cooley,  Tax'n,  p.  119; 
City  of  Galesburg  v.  Hawkinson,  75  111.  152; 
City  of  Logansport  v.  Seybold,  59  Ind.  225; 
Laramie  Co.  v.  Albany  Co.,  92  U.  S.  307.  The 
defendants  insist  that  the  ordinance  of  the 
council  ordering  this  election  is  as  much  be- 
yond question  as  would  be  the  act  of  direct 
legislation  of  the  general  assembly,  extending 
the  limits  of  Monroe,  if  special  legislation  were 
now  permitted.  The  legislative  power  over 
the  subject,  when  capable  of  being  exerted  by 
special  legislation,  in  incorporating  or  enlarging 
the  area  of  cities  or  towns,  is  plenary.  The 
legislature  has  not  undertaken  to  convey  this 
power  to  city  councils,  if,  indeed,  any  such 
transfer  of  a  legislative  function  were  possi- 
ble. This  act  of  1892  confers  on  the  councils 
of  cities  or  towns  the  limited  function  of  as- 
certaining by  successive  elections  the  sense 
of  the  qualified  electors  in  reference  to  any 
proposed  enlargement  of  the  city  or  limits;  and, 
when  that  sense  is  ascertained,  the  coimcil  is 


to  announce  the  result  Before  these  functions 
of  the  council  are  called  into  exercise,  there 
must  be  the  petition  for  the  proposed  annex- 
ation, by  one-third  in  number  and  value  of  the 
property  owners  within  the  area  to  be  added 
to  the  city  or  town.  The  petition  in  this  case 
contains  the  distinct  averment  that  no  such 
petition  was  filed,  and,  under  this  form  of  con- 
tL'oversy,  that  averment  is  to  be  taken  as 
true.  If  the  contention  of  defendants  is  main- 
tained, practically  the  council  can  order  the 
election  on  any  kind  of  petition,  or,  indeed, 
without  any  petition.  Yet  to  order  the  elec- 
tion without  the  petition  the  statute  prescribes 
is  simply  a  usurpation  of  power.  It  is  claim- 
ed the  council  is  made  the  sole  judge  of  the 
sufiidency  of  the  petition.  There  is  no  room 
for  the  judgment  of  the  council  as  to  the  req- 
uisites of  the  petition,  defined  as  they  are,  wi:h 
precision,  by  the  statute.  The  argument  for  the 
defendants.  In  its  effect,  converts  a  limited 
function  of  the  council  into  an  unqualified  and 
unlimited  power  to  order  elections  for  the  an- 
nexation of  territory  to  incorporated  towns,  and 
strips  the  taxpayer  of  all  right  to  relief  when 
the  council  transcends  its  power.  The  limita- 
tion that  no  annexation  shall  take  place,  and  no 
election  by  the  qualified  electors  shall  be  or- 
dered, unless  the  property  holders  (one-third  in 
numl>er)  residing  in  the  district  to  be  added, 
and  representing  that  proportion  of  value,  shall 
first  petition  for  such  annexation,  is  placed  in 
this  act  of  1892  for  the  protection  of  the 
property  owners.  In  our  view,  the  council,  in 
exercising  the  delegated  power  under  this  act 
of  1892,  must  observe  the  condition  accompany- 
ing that  power;  and  that  the  taxpayer  Un 
whose  interest,  as  well  as  for  the  public  good, 
the  condition  is  imposed)  has  the  right  of  ap- 
peal to  the  courts  against  action  of  the  council 
Injurious  to  his  rights,  and  violative  of  the  leg- 
islative act,  the  source  and  measure  of  the 
power  of  the  council,  see  1  High,  Inj.  §  549, 
citing  WIndman  v.  City  of  Vincennes,  58  Ind. 
480;  City  of  Peru  v.  Bearss,  55  Ind.  576;  City 
of  Logansport  v.  La  Rose,  99  Ind.  117. 

We  omit  expressing  any  opinion  on  the 
question  arising  on  the  merits,  of  the  con- 
tiguity of  the  property  to  be  added,  or  on  oth- 
er questions  raised  by  the  exception,  and  dis- 
cussed in  argument  We  decide  that  the 
plaintiff  has  the  right  to  be  heard  on  the  al- 
legations in  her  petition.  It  is  tiierefore  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  be  avoided  and  re- 
versed; the  exceptions  be,  and  they  are  here- 
by, overruled,  and  that  the  case  proceed  to 
trial  on  the  merits;  and  that  defendants  pay 
costs. 


(60  La.  Ann.  67) 
CHIVERS  V.  ROGER.    (No.  12,671.) 
(Supreme  Ck>urt  of  Louisiana.    Jan.  24,  1898.) 

Abatement  of  Action  — Death  by  Wrongfui. 
Act— Death  of  Bbnbficiart. 
1.  The  right  of  action  which  survives  in  favor 
of  certain  de8ignated^||^^Og^jaai^^^e|i^i^^for 
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the  recovery  of  damages  for  personal  injuries  to 
a  de<:eaRed,  perishes  with  the  deceased  claimant, 
notwithstanding  suit  has  been  filed  and  put  at 
issue  by  an  answer. 

2.  An  action  for  damages  for  personal  injuries 
arising  ex  delicto  does  not  survive  the  death  of 
the  claimant  in  case  it  results  from  the  injury 
inflicted. 

3.  The  general  rule  is,  as  established  by  the 
Civil  Code  and  Code  of  Practice,  that  an  action 
does  not  abate  by  the  death  of  the  plaintiff  after 
answer  filed;  but  the  right  of  action  for  the  re- 
covery of  damages  to  an  injured  person,  who 
dies  from  the  effect  of  the  injuries  received,  sur- 
vives only  upon  the  express  terms  of  the  act  of 
18^,  and  in  favor  of  the  beneficiaries  therein 
designated;  and  its  provisions  must  be  con- 
strued strictly. 

Blanchard,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of 
Lafourche;  Louis  P.  Caillouet,  Judge. 

Action  by  James  T.  Chlvers  against  Ernest 
Roger  for  negligence  causing  death  of  plain- 
tiff's son.  After  trial,  and  before  judgment, 
plaintiff  died,  and  his  heirs  were  substituted, 
whereupon  the  action  was  dismissed,  on  the 
ground  that  it  abated  on  plaintiff's  death. 
Plaintiff's  heirs  appeal.    Affirmed. 

Beattle  &  Beattie,  for  appellants.  Clay 
Knobloch  &  Son,  for  appellee. 

WATKINS,  J.  This  Is  an  action  for  the  re- 
covery of  $25,000  damages  for  the  death  of  the 
plaintiff's  son,  which  was  caused  by  the  al- 
leged negligence  and  want  of  care  on  the  part 
of  the  defendant  It  Is  alleged:  That  the  de- 
ceased was  employed  In  the  sugar  factory  of 
the  defendant  as  a  sugar  maker,  "and  was 
literally  cooked  to  death  in  a  vat  of  boiling 
water,"  and  that,  •*havlng  suffered  untold  pain 
and  anguish,"  he  died  soon  after  the  accident 
happened.  The  cause  was  tried  and  submitted 
on  the  23d  of  March,  1806,  but,  on  account  of 
the  near  approach  of  the  adjournment  of  the 
court,  an  agreement  of  parties  was  reached 
that  the  decision  of  the  court  might  be  ren- 
dered at  the  next  term  of  the  court;  but  that 
at  that  time  no  judgment  was  rendered.  That 
on  the  18th  of  September,  1896,  the  plaintiff, 
James  T.  Chlvers,  died,  and  on  the  30th  of  that 
month  his  heirs  were  duly  cited,  and  made 
parties  plaintiff  to  the  suit.  That  the  judge  a 
quo  refused,  in  this  attitude  of  the  case,  to 
pass  upon  the  merits,  but  dismissed  the  suit, 
on  the  ground  that,  the  plaintiff  having  died, 
his  right  of  action  for  the  damages  claimed 
did  not  survive  him  and  continue  in  favor  of 
his  heirs.  It  is  from  the  judgment  of  dismiss- 
al that  the  heirs  of  tiie  deceased  plaintiff 
prosecute  this  appeal. 

The  contention  of  the  plaintiff's  counsel  is 
that  the  law  gave  to  the  plaintiff  James  T. 
Chlvers  the  right  to  institute  this  suit  against 
the  defendant  for  the  recovery  of  the  damages 
his  son  had  suffered  at  his  hands,  resulting  in 
his  death;  and,  baying  instituted  the  suit,  and 
obtained  a  contradictory  trial  thereof  in  the 
district  court  prior  to  his  death,— notwithstand- 
ing no  judgment  had  been  pronounced  upon 
the  issue  joined,— his  right  of  action  survived 


him,  and  became  vested  In  his  legal  heirs  as  an 
inheritance,  entitling  them  to  prosecute  the 
suit  to  final  judgment  Rev.  Civ.  Code,  arts. 
»44,  W5,  2315.  Per  contra,  the  contention  of 
the  defendant's  counsel  Is:  That  the  precept 
of  the  civil  law,  and  that  of  the  common  law 
as  well.  Is  that  an  action  which  is  merely  per- 
sonal—one arising  ex  delicto— perishes  with 
the  person  who  is  entitied  to  it  "Actio  per- 
sonalis moritur  cum  persona."  4  Inst  315; 
3  BL  Comm.  302.  That  by  the  positive  terms 
of  our  law  this  right  of  action  survives.  In 
case  of  the  death  of  the  claimant,  in  f&vor  of 
the  mhior  children  or  widow  of  the  deceased, 
or.  In  default  of  the  same,  in  favor  of  the  sur- 
viving father  or  mother.  Rev.  Civ.  Code,  art 
2315.  That,  hi  the  event  of  neither  of  the 
beneficiaries  named  having  survived  the  de- 
ceased claimant,  the  right  of  action  abates,  and 
ceases  altogether.  The  purport  of  this  conten- 
tion is  that  if  the  hehrs  of  the  parent  James 
T.  Chlvers,  are  recognized  as  having  acquired 
a  right  of  action  by  inheritance  from  him  at 
his  death,  it  would  be,  in  effect,  to  enlarge  the 
provisions  of  Rev.  Civ.  Code,  art.  2315,  and 
the  statute  of  1881  amending  It,  by  conferring 
same  upon  a  class  of  persons  that  is  not  in- 
cluded in  either.  Our  learned  brother  of  the 
district  court  prepared  an  interesting  and  in- 
structive opinion,  in  the  course  of  which  he 
says:  "It  seems  clear  to  my  mind  that  if  the 
pUiintiff  had  died  before  bringing  this  suit  the 
right  of  action  would  have  expired  with  him. 
His  heirs  could  not  have  brought  suit  by  right 
of  representation,  for  they  are  not  embodied 
in  the  statute,"  and  it  must  be  consumed  strict- 
ly. Walton  V.  Booth,  34  1a.  Ann.  914.  That  "the 
right  was  purely  personal,  and  not  transmis- 
sible with  the  succession  of  the  [plaintififl*  hut 
died  with  him."  Again:  "If  this  language 
[that  of  the  Code  and  the  statute  quoted] 
means  anything,  it  means  that  the  right  of  ac- 
tion shall  exist  for  the  space  of  one  year  after 
the  death  of  the  party  Injured  in  favor  of— 
First,  the  minor  children  and  widow;  and  of, 
second,  the  father  and  mother,  or  either  of 
them.  The  right  is  to  exist  in  favor  of  all, 
In  the  order  named  during  one  year;  so  that 
if  the  minor  children  and  the  widow  of  the  de- 
ceased should  die  within  the  year,  and  be- 
fore having  reached  theh:  right  to  possession, 
the  right  of  action  would  descend,  not  to  either 
heh:s  or  legal  representatives,  but  to  the  fa- 
ther and  mother,  or  either  of  them,  as  the 
case  may  be.  To  hold  otherwise  would  be  to 
make  persons  not  mentioned  in  the  law  the 
beneficiaries,  to  the  exclusion  of  beneficiaries 
expressly  provided  for  in  the  law.  Such  a 
conclusion  has  no  foundation  in  law  or  in  rea- 
son. It  seems  clear,  therefore,  that  the  right 
conferred  is  a  purely  personal  one,  which,  if  not 
reduced  to  possession,  expires  with  the  bene- 
ficiary." Our  predecessors  examined  and  con- 
strued the  provisions  of  article  2294  of  the 
CivU  Code  (arUcle  2315  of  the  Revised  Civil 
Code)  to  be  inapplicable  to  a  case  ill  which 
death  had  resulted  from  personal  injuries,  and 
in  tiie  course  of  tills  [^g!^gffbf^^^jP»0>^^ 
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"The  plaintiff  and  ber  children  in  this  case 
do  not  complain  of  wrongs  to  their  own  per- 
sons, and  it  cannot  he  pretended  that  they  had 
any  right  of  property  in  their  hushand  or  fa- 
ther. It  appears  to  as,  therefore,  that  without 
a  special  statute  authorizing  such  actions  they 
cannot  be  maintained."  Hubgh  v.  Railroad 
Co.,  6  La.  Ann.  496.  The  decision  In  that  case 
was  affirmed  in  Hermann  v.  Railroad  Ck).,  11 
La.  Ann.  5,  and  in  Earhart  v.  Railroad  Co., 
17  La.  Ann.  246.  It  is  well  to  recur  to  the 
provisions  of  the  article  of  the  Code,  which  are 
as  follows,  viz.:  "Every  act  whatever  of 
man,  that  causes  damage  to  another,  obliges 
him  by  whose  t&vlt  it  happened  to  repair  it; 
tlie  right  of  this  action  shall  survive  in  case 
of  death  in  favor  of  the  minor  children  and 
widow  of  the  deceased  or  either  of  them;  and 
hi  default  of  these,  in  favor  ojT  the  survivhig 
father  and  mother,  or  either  of  them,  for  the 
space  of  one  year  from  the  death."  Rev.  Civ. 
Code,  art.  2S15  (Civ.  Code,  art.  2294).  It  thus 
appears  that  **the  right  of  this  action  shall 
survive"--Fh:8t,  in  favor  of  the  minor  chil- 
dren of  the  deceased;  second,  in  favor  of  his 
widow;  and,  third,  in  favor  of  the  father  and 
mother  of  the  deceased,  or  either  of  them. 
Each  of  the  persons  acquires  "the  right  of  this 
action"  in  the  order  named,  and,  obviously,  the 
acquisition  by  one  of  them  of  that  right  of 
action  would  have  the  legal  effect  of  excluding 
those  who  follow  him.  The  statute  referred  to 
enlarged  the  remedy  which  is  afforded  by  the 
aforesaid  article  of  the  Code,  and  supplement- 
ed it  hi  the  following  terms,  viz.:  **The  sur- 
vivors above  mentioned  may  also  recover  the 
damages  sustained  by  them  by  the  death  of 
the  parent  or  child,  or  husband,  or  wife,  as  the 
case  may  be."  Act  71  of  1884.  This  court  had 
occasion  to  construe  and  apply  the  provisions 
of  that  statute  in  a  recent  case.  Walton  v. 
Booth,  34  La.  Ann.  913.  The  "case,"  as  stated 
in  that  opinion,  was  that  of  the  father  and 
mother,  who  sought  to  recover  damages  of  an 
apothecary  who  sold  their  daughter  a  dose  of 
deadly  poison  by  mistake,  through  the  admin- 
istration of  which  she  died.  In  that  case  an 
exception  of  no  cause  of  action  was  taken,  but 
same  was,  by  the  court,  disallowed,  on  the 
ground  that  the  right  of  action  which  the 
statute  conferred  was  in  favor  of  the  father 
and  mother  of  the  deceased,  and  not  of  her 
husband,  as  contended.  On  this  question  the 
court  said:  "The  right  of  action  which  plain- 
tiff's daughter  would  have  been  entitled  to  ex- 
ercise if  she  had  not  died,  did  not  survive  in 
favor  of  her  husband,  but  in  favor  of  her  fa- 
ther and  mother.  Such  a  right  accrued  only 
in  favor  of  the  minor  issue,  the  widow,  the 
father,  and  the  mother,  as  regulated  by  ttie 
Code.  Those  not  included  are  excluded.  •  •  • 
It  took  special  legislation  to  bestow  [the  right 
of  action]  upon  certain  named  beneficiaries, 
and  that  legislation  cannot  be  liberally  inter- 
preted." It  is  noticeable  that  the  act  of  1884 
merely  supplied  a  remedy  which  the  court 
held,  in  Hubgh  v.  Railroad  Co.,  did  not  exist 
under  the  Code;  that  is,  to  claim  damages  in 


a  case  of  the  death  of  the  Injured  party  by 
means  of  the  accident.  But  the  legislature 
carefully  confined  the  transmission  of  the  right 
of  action  therefor  to  **the  survivors  above  men- 
tioned"; that  is  to  say,  those  who  are  men- 
tioned in  the  Code.  Rev.  Civ.  Code,  art.  2815. 
The  result  of  this  investigation  la  that  the 
right  of  action  for  damages  for  a  personal  in- 
juiy,  whether  the  injured  person  died  from  the 
effect  thereof,  or  subsequently  from  some  oth- 
er cause,  is  Just  the  same,  under  the  legisla- 
tive amendment  of  1884,  as  it  existed  under 
the  Code  previously. 

We  are  thus  brought  to  the  discussion  of  the 
principal  question,~whether  or  not  the  father's 
right  of  action  perished  at  his  death,  or  sur- 
vived his  demise,  and  vested  in  his  legal  heirs 
as  part  of  their  inheritance.  It  is  not  doubted 
—on  the  contrary,  conceded— that,  had  the  fa- 
ther died  without  instituting  an  action  for  the 
recovery  of  the  damages,  the  right  of  action 
would  have  lapsed  altogether;  but  it  is  the  con- 
tention of  plaintiiTs  counsel  that  a  different 
rule  obtahis  in  a  case  like  the  instant  one,— 
suit  having  been  filed,  put  at  issue,  and  actual- 
ly tried  during  the  lifetime  of  the  plaintiff. 
They  cite  and  rely  on  the  provisions  of  the 
Code  of  Practice,  which  are  as  follows,  viz.: 
"Actions  do  not  abate  by  the  death  of  one  of 
the  parties  after  answer  filed."  Articles  21, 
361.  The  provisions  of  the  Revised  Civil  Code 
are  to  a  like  effect,  for  they  declare,  viz.:  "The 
heir  being  considered  as  having  succeeded  to 
the  deceased  from  the  instant  of  his  death,  the 
first  effect  of  this  right  is,  that  the  heir  trans- 
mits the  succession  to  his  ovm  heirs^"  etc.  Ar- 
tfcle  944.  (Our  italics.)  "The  second  effect 
of  this  right  is,  to  authorize  the  heir  to  insti- 
tute all  actions,  even  possessory  ones,  which 
the  deceased  had  a  right  to  institute,  and  to 
prosecute  those  already  commenced"  etc.  Ar- 
ticle 945.  (Our  italics.)  But  the  contention  on 
the  other  side  is  that,  concedhig  the  full  force 
of  those  articles  of  the  Codes,  and  the  difficul- 
ty suggested  is  not  overcome,  because,  under 
the  well-settled  Jurisprudence  of  this  court,  and 
the  cited  provisions  of  the  Civil  Code  and  its 
amendment,  an  action  for  the  recovery  of  dam- 
ages for  personal  injuries  sustained  is  a  purely 
personal  one,  and  does  not  survive  the  death 
of  the  beneficiary;  that,  consequently,  no  right 
of  action  for  damages  for  personal  injuries  sur- 
vives the  death  of  a  beneficiary,  notwithstand- 
ing the  Code  of  Practice  states  the  general  rule 
to  be  that  "actions  do  not  abate  by  the  death 
of  one  of  the  parties,  after  answer  filed."  To 
meet  this  proposition,  it  is  submitted  on  the 
other  side  that,  once  a  suit  is  ffied,  and  put  at 
issue  by  an  answer,  the  action  survives,  and 
passes  at  the  death  of  the  actor  to  his  bene- 
ficiary heirs.  In  solving  this  question  we  must 
keep  in  mind  the  underlying  and  cardinal  dis- 
tinction which  exists  between  the  Civil  Code 
and  Code  of  Practice;  the  former  being  the 
legislative  embodiment  of  the  dvil  law,  and 
the  latter  being  a  codification  of  the  rules  of 
practice.  In  Beaird  v.  Riiss,  34  La.  Ann.  315, 
this  court  made  this  distinction  between  the 
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KMToyUdozis  of  the  two  Oodes.  It  is  trae  that 
out  predecesBors  held  in  Vincent  y.  Sharp,  9 
La.  Ann.  468,  that  a  personal  action  for  dam- 
ages resulting  from  an  assault  and  battery  does 
not  expire  with  the  person  who  instituted  it 
But  that  case  was  tried  and  decided  in  the 
district  court,  and  a  yerdlct  of  the  jury  ren- 
dered in  favor  of  the  plaintiff,  and  from  that 
Judgment  an  appeal  had  been  prosecuted.  The 
plaintiff  and  appellee  haying  died  during  the 
pendency  of  the  appeal,  counsel  for  the  defend- 
ant and  appellant  insisted  that  the  heirs  of  the 
deceased  had  no  standing  in  court  to  prose- 
cute the  ai^eal,  because  the  right  of  action 
lapsed  at  the  death  of  the  plaintiff  and  appellee. 
On  casual  inspection,  that  decision  would  seem 
to  fayor  the  plaintiff's  theory,  but,  on  reflec- 
tion, it  does  not  That  case  was  circumstanced 
differently  from  the  instant  one,  in  that  it 
had  ceased  to  be  an  action,  and  had  become 
merged  into  a  Judgment;  and  this  court  has  de- 
cided that  an  appeal  was  not  an  action.  In 
Beaird  y.  Russ,  supra,  our  predecessors  said 
that:  'Tt  is  clear  that  an  appeal  is  a  mere  in- 
cident to  an  action,  and  not  at  all  the  same 
thing.  The  Judgment  is  the  result,  or  the  con- 
sequence, of  the  action,  and  the  appeal  is  the 
mode  of  seeking  to  haye  the  judgment  of  the 
inferior  court  corrected  by  the  appellate  tri- 
bunal." A  judgment  is  the  property  of  him 
in  whose  fayor  it  Is  rendered.  Therefore  it 
may  well  be  that  a  judgment  would  pass,  at  the 
death  of  one  in  whose  favor  It  Is  rendered,  to 
his  heirs,  when  an  action  pending  would  not, 
because  the  right  of  action  had  lapsed  on  ac- 
count of  his  demise.  But  there  is  a  marked 
distinction  between  the  Vincent  Case  and  the 
instant  one,  in  that  the  plaintiff  in  that  case 
was  himself  the  party  Lojured,  and  instituted 
the  suit  for  damages  which  he  had  suffered, 
and  recovered  a  judgment,  and  afterward^  died 
pending  an  appeal.  On  this  statement  his 
heirs  came  within  the  plain  terms  of  the  Code. 
The  Code  provides  that  the  right  of  this  action 
for  personal  injuries  survives  the  death  of  the 
person  injured  in  favor  of  certain  designated 
individuals,  as  beneficiaries  in  the  order  named; 
and,  in  default  of  one  or  more  of  them,  by 
death  or  otherwise,  the  next  one  in  order  ac- 
quires that  right  of  action  In  his  or  her  favor. 
If,  then,  one  of  the  beneficiaries  first  enumerat- 
ed should  institute  a  suit,  and  cause  it  to  be 
put  at  issue,  and  thereafter  die,  and  his  bene- 
ficiary heirs  should,  on  that  accoimt,  inherit 
the  pending  action,  the  result  would  necessarily 
be  to  confer  the  benefit  of  the  statute  on  per- 
sons not  contemplated  therein,  and  defeat  the 
claim  of  the  one  who  would  otherwise  have 
succeeded  the  deceased  thereto.  The  supreme 
court  has  furnished  the  true  solution  of  this 
proposition  in  giving  an  interpretation  to  a  stat- 
ute of  West  Virginia  quite  similar  in  terms  to 
that  of  our  Code  of  Practice  (article  21)  in  the 
following  extract,  viz.:  "The  reasonable  infer- 
ence is  that  the  clause  relied  on,  like  the  rest 
of  the  chapter,  is  intended  to  prescribe  the 
mode  of  procedure  in  actions  tJie  cause  of 
which  iurviveSf  either  at  common  law  or  by 


virtue  of  other  chapters  of  the  Code;  and  that 
its-  whole  effect  Is  to  avoid  the  necessity  of 
bringing  a  new  action  when  the  right  of  action 
suYviveSt  and  not  to  give  a  new  right  of  action 
which  did  not  exist  before."  (Italics  are  ours,) 
Martin's  Adm'r  v.  Raihroad  (3o.,  151  U.  S.  673, 
14  Sup.  Ot  533.  There  is  a  line  of  decisions 
by  this  court  upon  a  similar  question,  which 
bears  a  strong  analogy  to  the  Instant  case.  We 
refer  to  the  cases  in  which  it  has  been  held 
that  if  the  surviving  widow,  left  in  necessitous 
circumstances,  dies  without  liavlng  actually  re- 
ceived  the  sum  of  $1,000,  which  the  law  ac 
cords  her,  same  does  not  pass  as  an  inheritance 
to  her  legal  heirs  at  her  death,  because,  say 
the  court,  **the  right  of  the  widow  is  personal 
and  does  not  constitute  a  part  of  her  succes- 
sion." Succession  of  Durkin,  30  La.  Ann.  669; 
Succession  of  Robertson,  28  La.  Ann.  832;  Suc- 
cession of  Tugwell,  43  La.  Ann.  879,  9  South. 
499;  Succession  of  Justus,  44  La.  Ann.  721, 11 
South.  96.  True,  those  decisions  do  not  pro- 
ceed upon  the  theory  that  the  right  of  action 
of  the  widow  is  based  upon  a  tort,  or  is  one 
which  arises  ex  delicto,  but  on  the  theory  that 
it  arises  upon  a  pure  gratuity  of  the  statute, 
which  authorizes  her  to  demand  and  receive 
that  sum  out  of  her  husband's  succession,  in 
preference  to  his  creditors.  Rev.  Civ.  Code,  art. 
3252.  Being  a  provision  of  law  in  derogation 
of  common  right,  the  same  has  always  been 
strictly  construed.  In  the  Tugwell  Case  we 
said:  *'It  is  a  right  which  must  be  asserted 
and  reduced  to  possession,  be  demanded  and 
received,  before  it  Is  vested  in  the  party.  A 
judgment  obtained  by  the  widow  for  the 
amount  is  not  any  more  heritable  than  the 
daim  itself  prior  to  its  possession.  The  law 
mentions  the  widow  and  the  minors  as  the  bene- 
ficiaries. The  widow  having  died  before  it 
was  bestowed  on  her,— before  It  was  severed 
from  the  estate,  and  before  possession,— the 
major  heirs  cannot  recover."  That  doctrine 
goes  further  than  the  exigencies  of  this  case 
require  that  we  should  go,  because  the  action 
of  the  deceased  claimant  had  not  been  merged 
into  a  judgment.  Nor  need  we  hold  that  the 
two  causes  of  action  are  similar;  though  they 
logically  lead  to  the  conclusion  that,  the  death 
of  the  claimant  resulting  during  the  pendency 
of  the  suit,  notwithstanding  an  answer  has 
been  filed,  the  right  of  action  perishes  eo  lustan- 
te,  and  tihe  action  censes  to  exist.  But  this 
doctrine  is  strictly  confined,  in  the  present  case, 
to  the  beneficiary's  right  of  action  for  the  re- 
covery of  the  damages  which  the  predeceased 
injured  person  suffered,  and  which  occasioned 
his  death,  and  does  not  extend  to  a  case  in 
which  a  person  has  sustained  personal  injuries, 
and  subsequently  dies  from  some  other  cause. 
There  is  undoubtedly  strong  argument  in  fa- 
vor of  the  opposite  view,  but,  on  mature  re- 
flection, our  deliberate  conviction  leads  us  to 
hold  that  the  action  has  abated  because  the 
right  of  action  perished  with  the  death  of  the 
beneficiary;  this  opinion  being  more  in  con- 
sonance with  the  jurisprudence  of  this  court. 
Judgment  afllrmed.     ^.^.^.^^^  by  VaUU^ LC 
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BLANCHARD,  X  (dissenting).  The  ab- 
stract right  of  action  was  not  transmissible  to 
the  legal  heirs  of  the  plaintiff*  If  he  had  not, 
prior  to  his  death,  instituted  the  suit,  they 
could  not  do  so  after  his  death.  But  that  is 
not  this  case.  The  father  of  the  dead  son  had 
exercised  his  right  of  action.  He  brought  the 
suit  claiming  damages.  It  was  tried,  submit- 
ted, and  taken  under  advisement.  Before  the 
Judge  had  prepared  his  opinion  and  rendered 
judgment,  the  father  and  plaintiff  died.  His 
right  in  the  action  already  pending  passed  to 
his  heirs.  Actions  do  not  abate  by  the  death  of 
one  of  the  parties  after  answer  filed.  Code 
Prac.  arts.  21,  361;  Rev.  Civ.  Code,  arts.  94^ 
945.  The  opinion  of  the  majority  of  the  court 
rejects  the  distinction  that  should  be  drawn 
between  the  attempted  exercise  of  a  mere  per- 
sonal right  of  actlon,~right  to  originate  pro- 
ceedings, right  to  Institute  suit,— and  the  trans- 
mission to  legal  heirs  of  the  right  of  property 
in  an  action  already  Instituted  In  proceedings 
already  commenced.  Ttie  one  Is  a  right  in 
posse,  not  transmissible;  the  other  a  right  in 
esse,  transmissible.  The  right  of  action  had 
accrued  and  been  exercised  before  the  death  of 
the  father.  The  mere  right  of  action  had, 
therefore,  been  merged,  prior  to  his  death,  into 
the  action  itself.  What  descended  to  the  heirs 
was  not  his  right  of  action,  but  the  action.  It 
was  a  property  right,  and  inheritable.  I  re- 
spectfully dissent 


(50  La.  Ann.  49) 

STATE  y.  AUCX)IN.    (No.  12,622.) 
(Supreme  C^urt  of  Louisiana.    Jan.  24,  1898.) 
IXDI  ctmbnt—Indorsbmknt. 
On  an  indictment  against  three,  the  grand 
jury's  action,  "Not  found"  as  to  two,  and  "A 
true  bill"  as  to  the  other,  may  be  indorsed  on 
the  back  of  the  bill;    and  neither  that  indorse- 
ment, nor  the  title  "The  State  vs.  M.  G.  et  als.," 
placed  on  the  bacls  of  the  bill  by  the  prosecuting 
officer  when  he  preferred  it,  affords  any  cause 
of  complaint  to  the  accused. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of 
St  Landry;  Gilbert  L.  Dupr6,  Judge. 

Marius  Aucoin  was  convicted  of  petty  lar- 
ceny, and  appeals.     Affirmed. 

John  N.  Ogden,  for  appellant  Milton  J. 
Cunningham,  Atty.  Gen.,  and  Charles  W.  Du 
Roy,  Dist  Atty.  ad  hoc  (Pierre  A.  Simmons, 
Jr.,  of  counsel),  for  the  State. 

MILLER,  J.  The  accused  appeals  from  the 
sentence  for  petty  larceny.  The  motion  in  ar- 
rest of  Judgment  is  on  the  ground  that  the  in- 
dictment on  which  he  was  tried,  preferred 
against  him  and  two  others,  is  indorsed,  the 
action  of  the  grand  Jury,  "Not  found"  as  to 
the  two,  and  "A  true  bill"  as  to  the  accused, 
and  this  is  claimed  to  be  a  variance  between 
the  indictment  and  the  finding,  and  hence  there 
is  no  valid  indictment  It  is  argued  that  the 
failure  to  find  a  true  bill  or  an  "Ignoramus" 
cannot  be  "blended  in  the  same  instrument," 
and  is  an  irregularity  fatal  to  the  sentence. 


We  believe  it  to  be  the  oonunon,  If  not  the  uni- 
versal, practice  to  exhibit  the  action  of  the 
grand  Jury  by  the  indorsement  of  their  fore- 
man on  the  back  of  the  bill.  The  indorse- 
ment has  all  the  certahity  of  the  findhig  or 
failure  to  find  stated  hi  separate  papers.  In 
Blackstone's  Commentaries  the  law  is  stated 
that  If,  on  hearing  the  evidence,  the  grand  Jury 
think  the  accusation  groundless,  they  formerly 
Indorsed  "Ignoramus,"  but  now  they  assert, 
as  the  conmientator  states,  in  better  style, 
"Not  found,"  and  "Not  a  true  biU"  is  equiva- 
lent to  "Not  found."  4  BL  Comm.  p.  306. 
As  it  is  the  provhice  of  the  grand  Jury  to  de- 
termine whether  the  evidence  submitted  to 
them  is  sufficient  to  put  the  parties  indicted 
on  trial,  the  action  of  the  Jury,  "Not  found" 
as  to  two,  and  "A  true  bill"  as  to  the  defend- 
ant, was  properly  indorsed  on  the  bllL 

It  is  urged  that  the  title  put  by  the  prosecut- 
hig  officer  on  the  Indictment,  "The  State  vs. 
Marius  Aucoin  et  als.,"  was  an  irregularity 
and  misleading,  and  in  this  connection  our  at- 
tention is  dhrected  to  the  greater  number  of 
challenges  to  which  the  accused  is  entitled 
when  tried  Jointly  with  others.  We  can  per- 
ceive in  this  no  cause  for  surprise  to  the  ac- 
cused, nor  can  we  appreciate  that  he  could  sus- 
tain any  injury,  unless  injury  Is  to  be  predi- 
cated on  the  theory  that  it  was  his  right  to 
have  the  bill  found  as  to  all  the  parties  indict- 
ed. When  called  on  to  plead,  accused  was 
fully  apprised  that  he  alone  was  to  stand  his 
trial,  and  the  law  fixed  the  number  of  his  per- 
emptory challenges.  We  think  the  motion  hi 
arrest  was  properly  denied.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  sen- 
tence of  the  lower  court  be  affirmed. 


(60  La.  Ann.  114) 
WBLLMAN  T.  WELLMAN.     (No.  12,692.) 
(Supreme  Court  of  Louisiana.    Jan.  24,  1888.) 

DiTOEOB—RbCONVBNTIONAL     DBMAND— AB1.NDOK- 
MBNT  OF  PrOCBBDINOS— CRUBUTT— 

Public  Defamation. 

1.  Charges  of  adulteir,  under  the  circumstan- 
ces of  this  case,  set  forth  by  the  wife  against  her 
husband,  as  a  ground  for  a  Judgment  of  divorce, 
do  not,  of  themselves,  constitute  a  defamation. 

2.  The  charges  had  been  abandoned  by  the 
wife,  and  her  suit  dismissed,  without  prejudice 
to  the  husband's  reconventional  demand  for  a 
separation  from  bed  and  board.  In  that  condi- 
tion, the  defendant  having  failed  to  sustain  his 
demand  in  reconvention,  by  other  than  plaintiff's 
allegations,  they  were  not  alone  grounds  or  cause 
for  a  judgment  of  separation. 

3.  Excesses,  cruel  treatment,  and  outrages  of 
the  wife  form  a  legal  ground  for  separation,  but 
no  act  of  ill  treatment  occurring  after  suit  has 
been  brought  is  alone  and  of  itself  cause  for  a 
judgment  of  separation. 

4.  Statements  of  the  wife  (made  to  a  commit- 
tee appointed  by  a  secret  order,  of  which  the  hus- 
band was  a  member,  with  the  purpose  of  re-es- 
tablishing pleasant  relations  between  spouses) 
cannot  be  taken,  of  themselves,  as  a  manifesta- 
tion on  her  part  (notified,  as  she  was,  to  appear 
and  make  a  statement)  of  deliberate  intention  to 
wantonly  injure  her  husband,  and  publicly  de* 
fame  his  character. 

(Syllabu.  by  the  Co^rt^),,  .yGoOglC 
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Appefd  from  Judicial  district  court,  parisli  of 
Caddo;  A.  D.  Land,  Judge. 

Suit  for  divorce  by  Lena  Wellman  against 
Mack  Wellman.  Defendant  filed  a  plea  In 
reconrention  for  divorce  a  mensa  et  thoro. 
On  motion  of  plaintiff,  her  suit  was  dismissed^ 
On  the  plea  in  reconvention  she  recovered 
Judgment,  and  defendant  appeals.     Affirmed. 


A.  L.  Kahn,  for  appellant 
don,  for  appellee. 


Wise  &  Hem- 


BRBAUX,  J.  This  was  a  suit  for  a  di- 
vorce. The  defendant  filed  a  plea  in  re- 
convention for  a  separation  from  bed  and 
board.  This  plea  was  grounded  on  plain- 
tiffs allegations  that  he  (the  defendant)  was 
guilty  of  adultery,  and  that  she  the  plain- 
tlfP)  had  made  threats  to  kill  him  (the  de- 
fendant). The  defendant  charged  that  the  ac- 
cusation of  adultery  was  false.  On  the  day  the 
case  was  called  for  trial,  on  motion  of  plalntifTs 
counsel,  her  suit  was  dismissed,  without  preju- 
dice to  the  reconventional  demand  of  defend- 
ant. Both  the  plaintiff  and  the  defendant 
find  fault  with  a  ruling  of  the  district  Judge 
permitting  the  introduction  of  evidence  on  the 
reconventional  demand.  The  plaintiff  in  the 
suit,  defendant  in  the  reconventional  demand, 
complained  on  the  ground  that  there  was  no 
allegation  on  the  reconventional  demand  of 
public  defamation  of  character.  While,  on 
the  other  hand,  defendant's  counsel  accepts 
the  ruling  as  correct,  he  complains  of  the  rea- 
sons for  overruling  it  as  error.  We  take  it  that 
the  basis  of  the  objection  to  the  ruling  is  that, 
in  the  view  of  the  counsel,  the  reasons  were 
not  broad  enough,  and  that,  if  the  charge  pre- 
ferred by  plaintiff  was  not  a  public  defama- 
tion, it  was,  at  any  rate,  of  a  character  to 
bring  it  within  the  term,  ''outrages  of  one 
towards  the  other,"  under  another  provision  of 
the  law  of  separation,  and  that  under  this  pro- 
vision, even  if  it  was  not  a  public  defamation, 
it  was  admissible.  In  other  words,  as  we  un- 
derstand, that  the  court,  in  defendant's  view, 
in8t)?ad  of  holding  that  the  answers  of  the 
witnesses  were  admissible  because  they  went 
to  prove  defamation  of  character,  should  have 
held  that  the  answers  were  admissible  as  evi- 
dence of  personal  and  dhrect  outrage  commit- 
ted by  the  wife  towards  the  defendant  hus- 
band, which  rendered  their  living  together  In- 
supportable. If  there  was  anything  erroneous 
in  the  ruling,  it  was  in  admitting  the  testi- 
mony at  all.  At  any  rate,  the  defendant  has 
no  cause  to  complain. 

The  facts  are,  as  we  gather  from  the  record, 
after  suit  had  been  instituted  the  Damon 
Lodge,  Knights  of  Pythias,  of  which  plaintiif 
was  a  member,  took  up  the  matter,  and  ap- 
pointed a  committee  of  Investigation,  with  the 
view  as  we  conclude,  to  bring  on  a  reconcilia- 
tion between  the  parties.  They  were  notified 
to  have  their  witnesses  present,  and,  when  the 
committee  met,  statements  were  heard  from 
both  the  plaintiff  and  the  defendant.  The  for- 
mer stated  to  the  committee  that  her  husband 


had  been  guilty  of  adultery  with  women,  one 
of  whom  she  named.  The  district  Judge,  in 
his  reasons  for  Judgment,  said  that  there  could 
be,  possibly,  no  investigation  by  this  commit- 
tee without  hearing  both,  and  that  the  hus- 
band tacitly  consented  that  his  wife  should 
disclose  to  the  committee  her  grounds  of  com- 
plaint against  him.  He  also  added  that  the 
answer  did  not  charge  "malice,"  which  is  the 
essence  of  slander  or  defamation,  and  must 
be  proved  either  by  direct  testimony  or  by  im- 
plication flowing  clearly  from  the  language 
and  conduct  of  the  defendant  (citing  Haney  v. 
Trost,  34  La.  Ann.  1146);  that  the  statement 
was  Justified  by  the  occasion,  and  was  not 
volunteered  for  the  purpose  of  bringing  her 
husband  into  public  contempt  "It  was  made 
to  a  secret  committee  of  a  secret  society,  act- 
ing with  the  laudable  purpose  of  bringing 
about  reconciliation  between  the  parties."  Up- 
on these  grounds  defendant's  reconventional 
demand  was  dismissed,  as  in  case  of  nonsuit, 
and  the  community  was  condemned  to  pay  all 
costs.  From  the  Judgment  the  defendant 
husband  prosecutes  this  appeal. 

It  is  settled,  in  our  Judgment,  ordinarily, 
that,  in  order  that  the  offense  alleged  may  be 
cause  enough  for  separation  from  bed  and 
board,  it  must  be  shown  that  it  was  commit- 
ted before  the  plea  for  the  separation  was  filed. 
At  all  events,  a  Judgment  of  separation  should 
not  be  granted  for  alleged  offenses  committed 
after  suit  had  lieen  filed,  and  in  the  absence  of 
all  evidence  of  cause  for  separation  of  a  date 
anterior  to  the  suit  If  evidence  be  admissible 
of  utterances  post  lites  to  prove  public  defama- 
tion, they  are  not  admissible,  unless  it  be  al- 
leged that  the  defamer  was  actuated  by  "mal- 
ice" in  making  the  charges,  and  that  they  were 
of  a  public  character.  That  was  not  the  re- 
conventional demand  of  the  defendant.  It 
was  absolutely  silent  as  to  *'mallce,"  and  only 
alleged  that  plaintiff  had  accused  him  "of 
being  guilty  of  adultery."  In  so  far  as  the 
record  shows,  It  was  only  to  the  special  com- 
mittee that  the  plaintiff  complained  of  con- 
duct on  the  part  of  the  husband  she  deemed 
was  in  violation  of  his  marriage  vows.  The 
committee  was  not  at  all  public.  In  carrying 
out  the  purpose  it  had  of  restoring  harmony 
between  the  two,  the  husband  and  the  wife, 
the  committee  sat  within  closed  doors,  and 
there  heard  the  real  or  imaginary  grievances  of 
each  of  the  spouses.  We  have  no  reason  to 
conclude  that  they  were  made  public. 

The  defendant,  moreover,  in  support  of  his 
demand  in  reconvention  for  a  separation,  ar- 
gues that  the  charges  made  by  the  plaintiff 
in  the  pleadings  should  be  considered  as 
grounds  sustaining  his  reconventional  demand. 
As  the  only  other  evidence  before  us  is  the 
statement  made  by  plaintiff  to  the  committee, 
not  to  be  taken  account  of  for  reasons  we 
have  already  stated,  it  would  result,  were  we 
to  grant  the  demand  for  a  separation,  that  it 
would  be  grounded  exclusively  upon  the  alle- 
gations of  plaintiff  in  her  petition  for  a  df^ 
vorce,  in  a  suit  she  has  chosen  to  abandoilC 
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We  do  not  fed  authorized  to  make  such  alle- 
gations the  exclusive  basis  of  a  judgment  of 
separation.  They  are  not,  of  themselves, 
grounds  for  a  separation  from  bed  and  board. 
The  law,  as  we  take  it,  has  in  view  more  par- 
ticularly facts  alleged  to  have  occurred  prior 
to  the  suit,  and  not  mere  pleadings  In  cases  of 
this  character,  without  proof  of  any  kind.  In 
Toume  v.  Tourne,  9  La.  457,  this  court  said: 
"The  only  question  we  have  to  examine  is 
whether  the  facts  alleged  as  having  occurred 
before  the  suit  was  brought  are  sufficient  to 
Justify  a  separation."  There  is  nothing  in  the 
case  before  us  requiring  that  it  be  taken  out 
of  the  rule  having  in  view  acts  preceding  the 
institution  of  the  suit,  as  giving  rise  to  a  cause 
of  action.  In  suits  of  the  nature  of  the  one 
here,  allegations  of  the  petition  have  never, 
in  this  state,  been  taken  as  cause  sufficient  for 
Judgment  If  the  allegations  were  true,  the 
plaintiff  had  no  cause  to  complain  If  they 
were  made  in  error.  It  not  having  been 
shown  that  plaintiff  acted  wantonly  or  ma- 
liciously, the  error  was  not,  of  itself,  cause  to 
decree  a  separation.  Here  the  charge  of  pub- 
lic defamation  is  not  sustained  by  the  allega- 
tions of  plaintiff  in  her  petition  for  a  divorce, 
it  not  appearing  that  they  were  prompted  by 
insincerity  and  conceived  in  malice.  Terrell 
V.  Boarman,  34  La.  Ann.  306. 

We  agree  with  the  Judge  of  the  district  court 
that  the  defendant  has  not  shown  cause  for  a 
separation  from  bed  and  board,  considered 
from  any  point  of  view.  The  wrongs  assert- 
ed have  not  been  shown.  Therefore  it  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  is  affirmed. 


(60  La;.  Ann.  66) 

Succession  of  MARQUEZE.     (No.  12.567.)t 
(Supreme  Court  of  Louisiana.     Nov.  29,  1897.) 

NVHOUPATIVI   WlUJB  —  CeBTIFIGATB  —  WlTSTBBBBS. 

1.  The  statement  in  the  certificate  to  a  nuncu- 
pative  will  by  public  act,  "Before  me,  C.  R.,  a 
notary  public  for  the  parish  of  Orleans  and  city 
of  New  Orleans,"  without  "duly  commissioned'* 
or  **8wom,"  or  other  addition,  is  sufficient  to  ex* 
press  the  official  character  of  the  notary. 

2.  The  law  does  not  exact  the  use  of  the  very 
words  of  the  Code  by  a  notary  in  the  express 
mention  required  of  him,  that  the  requisites  of 
a  will  in  nuncupative  form  by  public  act  have 
been  fulfilled.  Hence,  to  describe  the  witnesses 
as  ttll  of  this  "city."  following  •*a  PC,  a  notary 
public  for  the  city  of  New  Orleans,*'  is  equivalent 
to  stating  the  witnesses  to  be  residents  of  New 
Orleans,  and  meets  the  requirements  of  the  state- 
ment in  the  certificate  of  their  residence.  Rev. 
Olv.  Code,  art.  1578;  Code  Nap.  art  978;  Le 
Blanc  V.  Baras*  Heirs,  16  La.  81;  Succession 
of  Vollmer,  4  South.  254>  40  La.  Ann.  597;  2 
Mourlon,  p.  400;  2  Baudry.  Lacantinerie,  p.  378; 
16  Dalloz,  Repertoire,  p.  818,  par.  2835;  Id.  n. 
916,  par.  8144;  3  Tropfong,  p.  118. 

8.  The  law  does  not  reqmre  the  mention  Ux 
the  will  that  the  witnesses  are  not  disqualified. 
Rev.  Civ.  Code,  art  1591. 

(Syllabus  by  the.  Court) 

Appeal  from  dvil  district  court,  parish  of  Or- 
leans; Fred  D.  King,  Judge. 

t  Rehearing  denied  February  7*  1898. 


Suit  by  the  legal  hehrs  of  Ssteve  Harquesse 
to  annul  his  last  will.  From  a  Judgment  dl»* 
missing  their  suit,  they  appeal.    Affirmed. 

Theodore  Cotonio,  for  appellants.  Charles 
J.  Th6aid,  for  appelleesL 

4 

MILLER,  J.  The  plaintiffs,  the  legal  hehu 
of  the  deceased,  Bsteve  Marqueze,  are  appd- 
lants  from  the  judgment  dismissing  their  suit 
to  annul  the  last  will  of  the  deceased,  in  nun* 
cupative  form  by  public  act  The  grounds  on 
which  plaintiffs  rely  to  maintain  their  suit  are 
that  the  certificate  does  not  show  the  capacity 
of  the  notary  by  whom  it  is  stated  the  will  was 
received,  nor  state  the  residence  or  the  qualifi- 
cations of  the  witnesses.  The  certificate  of  the 
notary.  In  so  far  as  It  is  material  to  this  dis- 
cussion, is:  "Before  me,  Charles  Rolle,  a  no- 
tary for  the  parish  of  Orleans  and  city  of  New 
Orleans,  therein  residing;  and  in  the  presence 
of  J.  F.  H.  J.  0.  and  M.  H.,  all  of  this  dty, 
witnesses  hereto  required."  The  deficiency 
suggested  In  the  statement  of  the  capacity  of 
the  notary  is  that  it  does  not  appear  from  the 
certificate  that  he  was  commissioned  by  the 
executive,  and  had  taken  the  oath  required  of 
public  officers.  The  statement  that  he  Is  a 
notary  public  for  the  parish  and  city  fairly 
implies  he  was  appointed  and  qualified.  There 
is  no  form  of  expressing  his  capacity  exacted 
by  law.  It  suffices  that  the  certificate,  hi  the 
usual  significance,  affirms  the  capacity  of  the 
notary.  "Faut  11  sous  peine  de  nuUite  que  le 
notalre  enonce  sa  qualite.  H  suffit  que  le 
testamenti  renferme  des  expressions  equiva- 
lents, car  la  loi  n'a  pas  prescrit  cette  enoncia- 
tion  expresse  sous  peine  de  nullitle."  3  Bofl- 
leux,  c  p.  6.  The  Code,  in  prescribing  the 
requisites  of  the  nuncupative  will  by  public 
act,  enumerates  (besides  that  it  shall  be  re- 
ceived by  the  notary)  the  dictation  by  the  tes- 
tator; the  writing  by  the  notary  as  it  Is  dic- 
tated; the  reading  to  the  testator  In  the  pres- 
ence of  the  witnesses;  the  witnesses  are  to  be 
residents  of  the  place  where  the  will  has  been 
executed;  and  express  mention  is  to  be  made 
of  the  whole  In  the  certificate  of  the  notary. 
Rev.  Civ.  Code,  art  1578.  Under  this  article 
it  Is  settled  that  the  residence  of  the  witnesses 
must  appear  In  the  notary's  certificate.  Le 
Blanc  V.  Baras*  Heirs,  16  La.  80;  Weick  v. 
Henne,  41  La.  Ann.  1153,  5  South.  528;  Suc- 
cession of  YoUmer,  40  La.  Ann.  597,  4  South. 
254.  But  the  question  is  whether  the  certifi- 
cate does  not  contain  the  equivalent  of  the 
statement  of  the  residence  of  the  witnesses. 
They  are  designated  as  "of  this  city,**  referring 
to,  "for  the  parish  of  Orleans  and  city  of  New 
Orleans,**  used  in  designating  the  notary.  The 
French  commentators,  dealing  with  article  978 
of  the  Napoleon  Code,  corresponding  with  arti- 
cle 1678  of  the  Revised  Civil  Code,  have  dis- 
carded the  use  of  the  very  words  of  the  Code 
as  necessary  to  the  statement  in  the  notary's 
certificate  of  compliance  with  the  requisites  of 
the  win  by  authentic  act  The  lawmaker,  in 
other  words,  has  exacted  no  sacramental  words 
Digitized  by  VaUi^  V  LC 
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of  the  ootaiy,  bat  III  satisfied  If  eqaivalent  lan- 
Caage  is  employed.  Wbile  exacting  express 
mention  of  compliance  with  the  formalities 
requisite  for  wills  in  this  form,  the  commenta- 
tors all  concur  in  the  sufficiency  of  words 
equiTSlent  to  those  In  the  Ck>de.  Hius:  ''Dn 
reste,  il  n'y  a  pas  ici  d'expressions  sacramen- 
telles;  tout  ce  qui  exige  la  loi  c'est  que  la  men- 
tion solt  concue  de  telle  manniere  qn'elle  con- 
tienne  une  affirmation  non  equivoque  de  fob- 
serration  de  chacune  des  formalities.**  2 
Mouriin,  p.  400;  2  Baudry,  Lacaintinerie,  p. 
878;  16  Dalloz,  Repertoire,  p.  818,  par.  2835. 
The  words,  "of  the  city  of  New  Orleans,"  used 
In  this  certificate  to  designate  the  residence  of 
the  witnesses,  In  natural  significance  conveys 
residence.  It  would  be  straining  to  suppose 
anything  else  was  bitended.  This  Is  tiie  view, 
too.  of  the  French  commentators.  Thus:  "Ainsi 
jug6;  qu*U  sufllt  de  ces  mots  tels  et  tels  en- 
droit,  qu*il  n'est  pas  necessalre  d*employer  les 
mots  demurant  k;  que  pareiUment  une  cour 
d'appel  a  pu  declarer,  sans  rioler  aucune  lol, 
que  renondation  sulvante,  fait  en  presence  de 
M.  M.,  tous  quatre  de  Sauveterre,  contient, 
d*apres  fetat  et  la  quality  des  temolns,  une  In- 
dication sufflsante  de  leurs  demeures."  16  Dal- 
loss.  Repertoire,  p.  016,  par.  8144.  See,  also, 
8  Troplong,  p.  118.  In  the  cases  dted  on  be- 
half of  the  plaintiff  the  court  held  that  the 
expression  *^K>mpetent  witnesses"  announced 
the  notary's  conclusion,  and  would  not  suffice, 
and  that  the  certificate  was  insufficient,  and 
neither  would  "neighboiliood"  be  a  sufficient 
designation  of  residence.  Here,  however,  the 
certificate  uses  the  word  equivalent  to  resi- 
dence. We  oondude,  therefore,  the  certificate, 
in  this  respect,  meets  the  legal  requirement 
The  law  excludes,  mm  witnesses  to  wills, 
women,  children  under  16,  the  deaf,  dumb, 
blind,  the  insane,  and  persons  disqualified  by 
crime  for  dvU  functions.  Rev.  Civ.  Code,  art 
1501.  It  can  hardly  be  deemed  reasonable  to 
hold  the  law  required  tiie  certificate  to  negative 
these  disqualifications.  Our  Jurisprudence, 
while  exacting  the  mention  of  residence,  has 
never  sanctioned  the  necessity  for  the  affirm* 
ance  in  the  certificate  that  the  witnesses  were 
not  disqualified.  Nor  do  the  French  commen- 
tators, searching  as  they  are  In  the  examina- 
tion of  this  subject,  Ultimate  any  such  essen- 
tial in  the  certificate.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment  of  the 
lower  court  beaflarmed,  with  costs. 


(49  L«.  Ann.  1717) 

STATE  ex  rel.  BABIN,  Justice  of  the  Peace, 

V.  VOORHIBS,  Judge.     (No.  12,673.) 
(Supreme  Court  of  Louisiana.    Dec.  28,  1897.) 

FBOHrSITIOlT— POWBBS    OF    SuFRSMB    Ck>URT— PRO- 

TBcrroH  OF  Infbriob  Courts—Powbrs  of  Dis- 
TRioT  Court— CsRTJORARi  to  Justicr. 
1.  When  an  inferior  court  acting  within  what 
It  claims  to  be  iti  ezclnBire  Jurisdiction  in  the  en- 
forcement and  ascertainment  of  rights  of  liti- 
gants before  It,  finds  itself  paralyzed  in  its  ac- 
tion by  writs  of  certiorari  or  prohibition  from  a 
superior  eourt,  based  on  a  daim  of  the  latter  that 


its  appellate  Jurisdiction  extended  over  ft  touch- 
ing the  maners  before  It,  and  when  such  inferi- 
or court,  through  its  Judae,  is  alone  made  party 
defendant  to  the  writs,  me  judge  of  such  court 
Is  Justified  and  authorised  in  calling  to  the  Judi- 
cial attention  of  the  supreme  court  the  facts  and 
issues  raised,  to  the  end  that  the  latter  may 
take  such  action  In  the  premises  as  will,  while 
safeguarding  the  rights  of  private  litigants,  in- 
sure the  performance  of  their  respecoVe  duties 
by  the  different  Judicial  tribunals  of  the  state, 
and  the  observance  by  them  of  the  limitations 
upon  their  respective  powers. 

2.  The  supreme  court  has  repeatedly  exercised 
Its  powers  over  the  manner  of  executing  Judg- 
ments which  It  had  passed  on  upon  appeal,  and 
of  seeing  that  their  provisions  were  carried  out. 

3.  District  courts  have  power  to  send  writs  of 
certiorari  and  prohibition  to  justices  of  the  peace 
in  certain  classes  of  cases,  and,  when  their  juris- 
diction to  that  end  has  been  invoked  In  a  partic- 
ular case  as  being  one  of  that  character,  they  are 
entitled  to  Issne  tentative  writs,  and  to  primarily 
determine  whether  their  Jurisdiction  legally  ex- 
tends to  the  ultimate  affording  of  the  relief  ask- 
ed. 

4.  Justices  of  the  peace  ordered  by  such  writs 
1x>  send  up  their  records  for  examination  should 
obey  the  order. 

Miller  J.,  dissenting. 

(Syllabus  by  the  Court) 

Application  for  writs  of  certiorari  and  pro- 
hibition by  the  state,  on  the  relation  of  Joseph 
Alcido  Babin,  Justice  of  the  peace,  against  Fe- 
lix Voorhies,  Judge  of  a  district  court  De- 
nied. 

Foster  &  Broussard  and  J.  L.  Haase,  for  re- 
lator. Andrew  Thorpe  and  Thomas  H.  Thorpe, 
for  respondent 

NIOHOLLS,  0.  J.  The  relator  is  a  Justice 
of  the  peace  hi  the  parish  of  Iberia*  In  whose 
court  R.  F.  and  J.  0.  Broussard  instituted  a 
suit  against  and  obtahied  Judgment  agahist 
Adrien  Gonsoulin  for  the  sum  of  $70.  De* 
f endant  having  appealed  to  the  district  court 
that  court  rendered  a  Judgment  in  the  follow- 
ing words:  ^'Reserving  to  plaintiffs  thehr  right 
of  action  in  law,  it  is  ordered,  adjudged,  and 
decreed  that  the  Judgment  of  the  lower  court 
be  avoided,  reversed,  and  set  aside  at  plain- 
tiff's costs,  and  that  the  Judgment  be  remand- 
ed to  the  lower  court  for  execution.'*  On  ai>- 
plication  for  a  new  trial  or  rehearing  this  Judg- 
ment was  modified  as  follows:  '*The  court  Is 
of  the  opinion  that  its  former  decree  Is  too 
sweeping.  While  still  adhering  to  its  opinion 
regarding  the  iiaJbillty  of  Adrien  Gonsoulin, 
the  court  is  of  the  opmion  that  Justice  de- 
mands that  this  case  be  remanded  to  the  low- 
er court  to  allow  plaintiffs  to  make  the  cane 
growers  who  refuse  to  pay  the  2  per  cent  par- 
ties to  this  suit,  contradictorily  with  whom 
these  proceedings  must  be  carried  on.  The 
court  therefore  grants  the  new  trial  for  the 
purpose  merely  of  remanding  the  case  to  the 
lower  court  for  further  proceedhigs."  On  the 
return  of  the  case  to  the  Justice's  court,  the 
plaintiffs  dismissed  the  suit,  and  immediately 
Instituted  143  suits  before  the  same  Justice  of 
the  peace.  In  each  of  which  Adrien  Qonsoulin 
was  made  a  co-defendant  with  one  of  the  ''cane 
growers'*  ordered  by  the  district  court  to  be 
made   parties    to    the' 
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amount  in  controversy  In  each  of  these  suits 
was  below  the  amount  which  was  necessary 
to  authorize  any  judgment  which  might  be 
rendered  therein  to  be  appealed  to  the  district 
court  In  each  of  the  suits  an  absolute  Judg- 
ment for  money  was  rendered  against  the  de- 
fendants. Gonsoulln  applied  to  the  district 
court  for  writs  of  certiorari  and  prohibition, 
which  were  ordered  to  be,  and  were,  in  fact, 
issued  and  served.  In  his  petition  for  the 
writs,  after  reciting  the  facts  above  stated, 
he  averred  that,  disregarding  the  positive  man- 
date of  the  district  court,  R.  F.  and  J.  0. 
Broussard  had  sued  and  obtained  Judgments 
against  him  in  the  said  143  suits  involving  the 
same  matters  passed  upon  by  the  district  court; 
that  in  one  of  these  suits,  viz.  suit  No.  90  on 
the  docket  of  the  Justice  of  the  peace,  the 
plaintiff  had,  in  order  to  satisfy  the  Judgment 
therein,  which  was  for  85  cents,  seized,  under 
a  writ  of  fieri  facias,  a  mule  belonging  to  re- 
lator, worth  $100;  that  to  protect  himself  he 
enjoined  such  seizure,  which  injunction,  upon 
trial  before  the  said  Justice  of  the  peace,  was 
dissolved;  that  by  the  Judgment  of  the  dis- 
trict court  on  appeal  it  was  decreed  "that  no 
personal  Judgment  could  be  rendered  against 
him"  (Gonsoulln),  and  the  case  was  remanded 
to  the  Justice's  court  solely  for  the  purpose  of 
making  sundry  cane  growers  parties  to  plain- 
tiffs' demand,  with  whom  the  plaintiffs  therein 
were  ordered  to  try  contradictorily  the  issue 
involved  in  their  claim;  that  the  suits,  Judg- 
ment, seizure,  and  all  the  proceedings  before 
the  Justice  of  the  peace  were  mil,  void,  and 
of  no  effect,  and  in  defiance  of  a  mandate  is- 
sued out  of  a  superior  court;  that  the  causes 
of  action  and  demands  made  therein  were  res 
Judicata,  and  a  further  "Instance"  would  work 
to  him  irreparable  injury.  It  was  in  view  of 
these  premises  that  writs  of  certiorari  and  pro- 
hibition were  applied  for,  to  be  directed  to  the 
Justice  of  the  peace,  prohibiting,  commanding, 
and  directing  him  to  desist  and  refrain  from 
interfering  in  any  manner  with  his  (Gonsou- 
lin's)  property  in  matters  growing  out  of  the 
controversies  above  related,  and  commanding 
him  to  send  up  all  the  records  pertaining  to 
such  suits  and  controversies,  and  to  entertain 
no  further  Jurisdiction  until  so  ordered  by  the 
district  court.  He  prayed  for  all  such  further 
orders  and  decrees  as  the  nature  of  the  case 
might  require  and  for  general  relief.  The  Jus- 
tice of  the  peace  filed  an  exception  to  the  pro- 
ceedings, to  the  effect  that  the  district  court 
was  without  power,  under  the  constitution  of 
the  state,  to  try  the  writs;  and,  reserving  his 
right  to  file  an  answer,  and  to  appeal  directly 
to  the  supreme  court  under  the  constitution, 
in  the  event  of  the  overruling  of  the  exception, 
he  prayed  that  the  writs  be  dismissed,  and  he 
be  allowed  to  proceed  in  the  cases  mentioned 
in  the  petition  for  the  writs  without  further 
interference  from  that  court  The  respondent 
Judge,  assigning  as  reason  that  the  law  author- 
ized no  such  pleadings;  that  article  861  of  the 
Code  of  Practice  required  that  the  Inferior 
Judge  to  whom  this  "mandate"  (of  certiorari) 


was  directed  should  send  to  the  superior  court 
a  certified  copy  of  the  record  called  for,  which 
copy  should  be  sealed  with  the  seal  of  the 
court,  if  it  had  one;  that  articles  8Gi  and 
805,  Ck)de  of  Practice,  provided  for  the  manner 
of  proceedings  in  such  cases,  assigning  as  rea- 
son that  it  was  on  examinations  of  the  papers 
ordered  to  be  produced  that  the  court  could 
decide  as  to  the  legality  or  irregularity  of  the 
proceedings  complained'  of,  or  whether  it  had 
Jurisdiction  of  the  question  involved,  or  wheth- 
er the  writ  must  be  made  absolute  or  vacated; 
that  the  questions  raised  in  this  exception 
could  only  be  reviewed  by  the  district  court 
after  the  respondent  should  have  complied 
with  the  order  of  court,— ordered  that  respond- 
ent comply  with  the  orders  issued  for  the  dis- 
trict court  under  the  writs  of  certiorari,  and 
that  the  hearing  of  the  same  be  fixed  for  the 
16th  of  November,  the  second  day  of  the  next 
term  of  the  district  court  at  New  Iberia,  La. 
On  the  day  assigned,  the  Justice,  through  his 
counsel,  alleged  that  on  the  return  day  of  the 
writs  he  had  offered  in  court  and  filed  the 
books  of  his  ofiice  appertaining  in  the  cases  re- 
ferred to,  and  at  the  same  time  protested 
against  any  decision  on  the  merits  of  the  writs 
pending  the  decision  on  exception  to  the  Juris- 
diction which  he  had  then  filed;  that  he  again 
produced  said  boolcs  of  his  office,  and  again 
protested  against  any  decision  on  the  merits 
of  the  writs  until  the  matter  was  taken  to 
the  supreme  court  to  have  it  pass  upon  the 
question  of  the  Jurisdiction  of  the  district  court 
in  the  matter,  because,  if  he  allowed  the  case 
to  be  proceeded  with  further,  he  would  lose 
his  rights  in  the  premises;  that  the  district 
court  would  exceed  its  Jurisdiction  in  the  mat- 
ter, as  defined  by  the  constitution  of  the  state, 
if  it  proceeded  to  determine  upon  the  merits  of 
the  writs  herein.  He  renewed  his  protest 
against  any  further  action  in  the  proceedings 
by  the  district  court,  and  served  notice  that 
he  would  apply  for  writs  of  certiorari  and  pro- 
hibition before  the  supreme  court  to  enforce 
his  rights  in  the  premises.  Babin,  the  Justice 
of  the  peace,  followed  up  this  protest  by  an  ap- 
plication to  the  supreme  court  for  writs  of  cer- 
tiorari and  prohibition  on  the  grounds  stated 
therein.  The  statement  of  facts  set  forth  in 
this  last  application  does  not  materially  Vary 
from  the  statement  made  by  Gonsoulln  In  his 
petition  to  the  district  court. 

Relator  alleges  that  Judgments  were  ren- 
dered against  the  defendants  in  solido  in  the 
143  cases  referred  to,  and  that  in  none  of  the 
Judgments  was  there  a  sufficient  amount  in- 
volved to  Justify  an  appeal  to  the  district 
court;  that  Gonsoulln  had  so  alleged  In  hla 
pleadings.  Relator  prayed  that  writs  of  pro- 
hibition and  certiorari  Issue,  directed  to  the 
Judge  of  the  Nineteenth  Judicial  district 
court,  prohibiting,  commanding,  and  direct- 
ing him  to  desist  and  refrain  from  interfering 
in  any  manner  with  relator  in  enforcing  the 
collection  of  the  said  Judgments  rendered  In 
his  court,  and  commanding  him  to  send  to 
the  supreme  court  alj,.tl^e^^a)^^,p^5g^ 
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to  the  writs,  and  to  entertain  no  further  ju- 
risdiction until  so  ordered  by  that  court. 
Upon  the  filing  of  relator's  petition,  alterna- 
tlTe   writs   issued,   and   the   district  Judge 
made  return  as  follows:    That,  in  obedience 
to  the  mandate  of  the  supreme  court,  the  re- 
spondent filed  and  produced  copies  of  the 
proceedings  had  before  him  in  the  matter  of 
State  ex  rel.  Gonsoulin  against  J.  A.  Babin, 
J.  P.,  et  aL,  the  petition  of  Gonsoulin  for 
writs  of  certiorari,  etc.,  the  order  of  the 
court,  the  exceptions  filed  by  the  respond- 
ent, Babin,  and  the  written  reasons  of  re- 
spondent when  overruling  the  exceptions  in 
the  Judgments  in  case  of  Broussard  against 
Gonsoulin.    That  these  were  the  only  pro- 
ceedings which  were  had  before  him,  inas- 
much as  the  said  relator,  Babin,  had  not 
complied  with  the  order  of  court,  when  he 
notified  respondent  of  his  intention  to  apply 
to  this  court  for  writs  of  certiorari,  etc. 
That  in  December,  1896,  the  case  of  Brous- 
sard against  Gonsoulin  came  on  appeal  be- 
fore his  court  from  the  Third  Justice  court, 
relator,  Babin,  being  the  Judge  of  that  court. 
That  the  Judgment  in  that  case  was  re- 
versed;  that  tne  district  court  decreed  that 
the  appellant,   Gonsoulin,  was  not  person- 
ally  liable,   being  a   mere   stakeholder   of 
funds  belonging  to  a  number  of  cane  grow- 
ers of  Iberia  parish,  who  were,  in  fact  and 
in  reality,  the  only  parties  Interested  in  the 
matters  involved  in  said  sult«    That  the  case 
was  remanded  to  the  lower  court  in  order 
that  these  cane  growers  alone  be  made  par- 
ties to  the  suit,  in  order  that  the  whole  liti- 
gation might  be  settled  by  a  single  Judg- 
ment;  that  on  the  3d  of  May,  18d7,  Adrien 
Gonsoulhi  filed  a  complaint  in  his  court,  in 
which  he  set  forth  that  the  relator  in  this 
case,  J.  A.  Babin,  disregarding  the  decree 
of  the  Nineteenth  Judicial  district,  had  par- 
celed out  the  case  thus  remanded  to  his  court 
for  specified  purposes,  recited  as  above,  in- 
to 1^  cases,  in  order  to  devest  the  district 
court  of  Jurisdiction,  and  had  rendered  Judg- 
ment against  him  personally  in  all  these  cas- 
es, when  the  district  court  had  decreed  (the 
decree  being  a  finality)  that  he  was  not  per- 
sonally bound  to  Broussard  et  al.,  and  he 
prayed  for  writs  of  certiorari,  etc.    That  the 
writs  were  issued,  and  made  returnable  on 
the  first  day  of  the  September  term.    That 
on  the  return  day  thereof  respondent,  Babin, 
instead  of  complying  with  the  order,  filed 
exceptions,  which  were  overruled.    That  up 
to  that  date  he  had  not  complied  with  the  or- 
der.   That  respondent  had  been  informed  of 
these  facts  concerning  the  parceling  out  of 
the  original  suit  of  Broussard  against  Gon- 
soulin into  143  cases  by  the  sworn  petition 
of  Adrien  Gonsoulin.     That  he  had  not,  even 
up  to  that  hour,  assumed  Jurisdiction  over 
this  matter,  as  the  ruling  on  the  exceptions 
would  clearly  demonstrate.     That,  while  it 
was  true  that  writs  of  certiorari  and  prohi- 
bition can  issue  only  from  the  supreme  court 
in  the  exercise  of  its  supervisory  powers  over 


inferior  courts  in  cases  when  powers  not 
granted  have  been  usurped  by  those  courts,  or 
when  they  refuse  to  perform  some  duty  plain- 
ly imposed  by  law,  and  which  they  have  no 
discretion  to  withhold,  or  where  there  is  an 
absence  of  other  adequate  remedy  by  appeal 
or  otherwise,  it  is  also  true  that  the  district 
court  has  the  power  to  issue  those  writs  in  aid 
of  its  appellate  Jurisdiction,  and  to  enforce  its 
decrees.    Code  Prac.  arts.  130, 131,  877.  That 
articles  855  and  860  of  the  Code  of  Practice 
were  not  repealed  by  article  90  of  the  consti- 
tution;  nor  did  he  think  that  this  constitu- 
tional provision  was  meant  to  infringe  on  the 
right  and  powers  of  courts  of  Justice  to  en- 
force obedience  to  their  decrees,  and  to  elim- 
inate the  powers  necessary  for  the  exercise 
of  their  respective  Jurisdictions,  even  though 
the  same  should  be  not  expressly  given  by 
law.   Code  Prac.  art.  877,    That,  if  this  pow- 
er were  denied  to  the  court  over  which  he 
presided  as  Judge,  he  would  be  unable  to  up- 
hold his  Jurisdiction  when  interests  of  the 
highest  magnitude  were  to  be  settled  by  his 
decisions.    That  the  exercise  of  this  power 
would  be  neutralized  unless  respondent  could 
(as  in  this  Instance)  order  the  Judge  of  the 
lower  court,  who  is  charged  with  treating 
with  such  contempt  the  mandates  and  de- 
crees of  respondent's  court,  to  produce  his 
records  that  the  matter  be  examined  into 
and  sifted.    How  (he  asked)  could  this  be 
done  unless  by  rule  for  contempt,  or  by  writs 
of  certiorari  and  prohibition?    That  the  Ju- 
risdiction of  the  court  of  which  he  was  the 
presidhig  Judge  had  certainly  attached  in  the 
case  of  Broussard  against  Gonsoulin.    That 
a  decree  had  been  rendered  In  that  case  In 
favor  of  Gonsoulin  exonerating  him  from  all 
personal  liability  towards  Broussard.    That 
it  was  unquestionable  that  that  case  was  re- 
manded to  the  court  presided  over  by  re- 
lator, Babin,  for  the  sole  purpose  of  making 
parties  to  the  suit  the  very  same  parties 
who  had  since  been  made  defendants  in  the 
143  suits  into  which  the  original  suit  was 
parceled  out  to  devest  the  district  court  of  its 
Jurisdiction.     That,  if  the  sworn  allegations 
of  Gonsoulin  were  true,— and  so  far  he  stood 
uncontradicted,— then  the  disregard  of  re- 
lator, Babin,  of  the  mandate  of  the  district 
court,  his  contempt  of  the  mandate  of  the 
court  shown  by  doing  the  very  reverse  of 
which  he  was  ordered  to  do,  his  rendering 
personal  Judgments  against  Gonsoulin  when 
the  district  court  had  decreed  that  he  was 
not  personally  bound;  all  of  these  illegal  and 
arbitrary  acts  of  the  relator,  Babin,  could 
certainly  not  devest  the  district  court  of  its 
appellate  Jurisdiction.    That  he  had  over- 
ruled the  exceptions  of  the  relator,  Babin, 
because  article  861  of  the  Code  of  Practice 
admitted  of  no  exception,  and  because  re- 
spondent could  not  pass  on  the  question  of 
Jurisdiction  without  an  inspection  of  the  rec- 
ords of  the  Justice's  court;  and  because,  if 
the  averments  of  Gonsoulin  were  true,  grave 
inJusUce  had  been  <iBfg%,|^b^  ^S^U€>g¥fe 
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soulln,  who  would  remain  without  redress 
(should  the  court  make  the  writs  absolute), 
but  also  to  143  parties  who  would  be  unnec- 
essarily and  wantonly  mulcted  in  heavy 
costs,  without  being  able  to  appeal;  and  be- 
cause the  decree  of  the  court  over  which  re- 
spondent presided  would  have  been  most  fla- 
grantly violated  and  spumed  by  the  relator 
without  the  means  left  to  the  court  to  have 
its  authority  respected.  That  the  relator  dis- 
closed in  himself  no  Interest  to  sue  out  the 
writs  of  certiorari  and  prohibition.  That 
from  the  nature  of  the  cause  he  could  have 
no  interest  therein,  he  being  neither  plaintiff 
nor  defendant  in  the  suits  before  him,  and 
neither  his  right  to  his  office  nor  the  emolu- 
ments thereof  being  involved. 

l^e  question  which  meets  us  at  the  thresh- 
old is  whether  the  relator  occupies  such  a 
position  and  has  such  a  legal  interest  in  the 
matter  submitted  to  us  herein  as  to  ask  a 
decision  upon  the  same  at  our  hands,  and  to 
call  into  exercise  the  supervisory  powers  con- 
ferred upon  us  by  article  90  of.  the  constitu- 
tion. It  is  claimed:  'That  he  had  no  legal 
personal  interest  in  the  original  suit  of  R.  F. 
and  J.  G.  Broussard  against  Adrien  Gon- 
soulin,  instituted  in  his  court,  and  that  he 
had  none  now  in  the  143  cases  which  were 
brought  by  those  same  plaintiffs  [after  the 
remaitding  of  the  original  suit  and  its  dis- 
continuance] against  Gonsoulln  and  the  dif- 
ferent cane  growers  interested  in  the  funds 
in  his  bands;  that  the  effect  of  the  writ 
of  certiorari  and  prohibition  which  issued 
from  the  district  court,  though  directed  to 
the  justice  of  the  peace,  was  to  tie  up  the 
plaintiffs  in  the  143  suits  in  the  enforcement  of 
their  rights;  that  they  were  the  real  parties  in 
interest  and  it  was  for  them  and  not  the  pres- 
ent relator  to  complain  if  thehr  rights  were  il- 
legally interfered  with;  that  he  is  improperly 
championing  the  rights  of  third  parties."  It  is 
certainly  a  very  unusual  proceeding  for  the 
Judge  of  a  court  whose  Jurisdiction  and  authori- 
ty in  certain  proceedings  before  him  have  been 
called  in  question  by  writs  of  certiorari  and 
prohibition  issuing  from  a  court  claiming  to 
have  appellate  Jurisdiction  over  him  in  the 
matters  complained  of  in  the  writs  to  have 
recourse  himself  to  the  supreme  court  for  re- 
lief from  such  writs  by  counter  writs  of  cer- 
tiorari and  prohibition  from  the  latter  court 
Ordinarily,  the  parties  to  the  suit  or  suits  in 
which  the  proceedings  are  stayed  take  ac- 
tion themselves.  The  reasons  assigned  by 
the  Justice  for  his  course  is  that  he  is  in- 
terested officially,  as  a  state  officer,  in  having 
his  legal  Jurisdiction,  when  illegally  inter- 
fered with,  maintained;  that  the  method  of 
proceeding  resorted  to  will  avoid  the  bring- 
ing of  a  multiplicity  of  suits;  and  that  he 
has  a  personal  interest  in  the  matter  of  the 
costs  in  the  various  suits  in  his  court  Arti- 
cle 90  of  the  constitution  declares  that: 
"The  supreme  court  shall  have  control  and 
geheral  supervision  over  all  inferior  courts. 
They  shall  have  power  to  issue  writs  of  cer- 


tiorari, prohibition,  mandamus,  quo  war- 
ranto and  other  remedial  writs."  The  grant 
of  power  for  the  purposes  indicated  could 
scarcely  have  been  conveyed  in  broader  or 
more  sweeping  language.  Elxcluding  the 
provisions  of  the  constitution  relative  to  the 
original  Jurisdiction  of  the  supreme  court 
and  those  limiting  its  appellate  Jurisdiction, 
the  right  and  power  of  supervision  over  oth- 
er courts  comes  to  this  court  untrammeled  by 
restrictions.  It  is  our  province  and  duty,  un- 
der this  delegation  of  authorfty,  to  prevent 
the  clashing  of  courts  touching  their  respec- 
tive Jurisdiction,  by  settling  disputed  ques- 
tions in  respect  thereto,  and  to  keep  the  dif- 
ferent courts,  though  acting  inside  of  their 
general  jurisdiction,  from  acting  outside  or 
beyond  the  law.  The  circumstances  or  con- 
ditions under  which  our  powers  in  thos6 
matters  should  be  called  into  exercise  were 
not  fixed  by  the  constitution,  but  left  to  be 
determined  by  this  court  in  such  manner  as 
would  best  in  its  opinion  subserve  the  ob- 
ject and  purposes  of  the  grant  We  are  of 
the  opinion  that  when  an  inferior  court  act- 
ings within  what  it  claims  to  be  its  exclusive 
Jurisdiction,  in  the  enforcement  and  ascer- 
tainment of  rights  of  litigants,  before  it  finds 
itself  paralyzed  in  its  action  by  writs  of  cer- 
tiorari or  prohibition  from  a  superior  court, 
based  on  the  claim  of  the  latter  that  it  has 
appellate  or  supervisory  Jurisdiction  over  it 
touching  the  matters  before  it,  and  when,  as 
in  this  instance,  it  through  its  Judge,  is 
alone  made  a  party  defendant  in  the  writs,  it 
is  Justified  and  authorized  to  call  to  the  Ju- 
dicial attention  of  this  court  the  facts  and 
the  Issues  raised,  to  the  end  that  it  take  such 
action  in  the  premises  as  will,  while  safe- 
guarding the  rights  of  private  litigants,  in- 
sure the  performance  of  their  respective  du- 
ties by  the  different  Judicial  tribunals  of  the 
state,  and  the  observance  by  them  of  the  lim- 
itations upon  their  respective  powers.  Had 
the  relator  in  this  case  made  answer  to  the 
writs  of  certiorari  and  prohibition  which  is- 
sued to  him  from  the  district  court,  but  none 
the  less  the  writs  had  been  made  absolute, 
and  had  the  matter  been  susceptible  of  an 
appeal  (as  seems  in  a  qualified  degree  to  be 
the  practice  in  California,— Helnlen  v.  Phil- 
lips, 26  Pac.  366),  we  are  of  the  opinion  that 
the  present  relator,  as  the  party,  and  the  sole 
party,  to  the  record,  would  have  had  suf- 
ficient legal  Interest  in  the  subject-matter  to 
have  taken  such  appeal.  Having  been  call- 
ed into  court  as  a  defendant  the  party  who 
called  him  in  could  scarcely  be  heard  to  dis- 
pute or  deny  his  power  to  defend.  His  in- 
terest to  **appeal"  would  be  neither  greater 
nor  less  than  his  Interest  to  have  tested 
through  the  present  proceeding  the  matter 
submitted  to  us.  The  Issues  before  the  court 
would  be  Identical,  though  presented  in  a 
different  form.  If  the  Justice  of  the  peace, 
asserting  his  right  of  exclusive  Jurisdiction, 
had  Ignored  the  writs  (as  it  was  intimated  In 
the  case  of  State  v.  Judge,  39  La.  Ann.  9S,  1 
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South.  281,  he  would  be  authorized  to  do  if 
his  pretensions  were  well  founded)  had  been 
declared  in  contempt  for  so  doing  by  the  su- 
perior court,  and  sentenced  to  be  punished, 
he  would  have  been  authorized  in  his  own 
name  to  have  the  issues  raised  tested  by  this 
court,  though  collaterally.  Situated  as  is 
this  court  under  the  constitution,  we  see  no 
reason  for  forcing  matters  to  take  such  a 
form  to  obtain  a  Judicial  decision. 

The  status  of  the  courts  with  respect  to 
writs  of  certiorari  and  prohibition  Is  not 
identical  with  that  which  they  occupy  under 
writs  of  Injunction.  The  latter  writ  runs  to 
the  parties  litigant,  while  the  former  are  di- 
rected against  the  courts  themselyes.  We 
appreciate  that  the  relator  does  not  stand 
charged  with  representing  directly  in  his  of- 
ficial capacity  the  private  rights  of  the  plain- 
tiffs in  the  143  cases  which  were  instituted  in 
his  court,  and  that  he  may  not  as  fully  and 
fairly  present  as  they  might  do  themselves 
their  legal  rights,  and  that  any  Judgment  we 
might  render  adverse  to  them  might  not,  in 
their  absence,  conclude  them;  but  the  con- 
clusions we  have  reached  in  this  particular 
case  obviate  those  objections  on  the  present 
occasion.  We  think  we  have  sufficient  basis 
on  which  to  rest  Judicial  notice  of  and  on 
which  to  take  Judicial  action  upon  relator's 
allegations  and  prayer.  We  understand  the 
contention  of  the  district  Judge  to  be  that, 
the  matter  in  dispute  in  the  original  suit  of 
R.  F.  and  J.  C.  Broussard,  brought  in  re- 
lator's court,  being  $77,  brought  It  within  the 
appellate  Jurisdiction  of  the  district  court; 
that  when  there  on  appeal  it  was  finally  de- 
cided, so  far  as  Gonsoulin  was  concerned,  in 
his  favor;  that  the  latter  was  entitled  in  the 
Justice's  court  to  the  benefit  of  that  Judg- 
ment, and  the  plea  of  res  Judicata,  whether 
set  up  in 'the  original  suit,  after  it  had  been 
remanded,  or  any  new  suits  which  might  be 
subsequently  Instituted  in  that  court  on  the 
same  claim  after  the  plaintiffs  had  on  the 
remanding  of  the  cause  to  the  Justice's  court, 
discontinued  the  first  suit;  that,  the  district 
court  having  rendered  on  appeal  the  final  de- 
cision which  it  had  in  Gonsoulin's  favor,  its 
appellate  Jurisdiction  with  reispect  thereto 
did  not  terminate  with  the  rendition  of  the 
same,  but  continued  over  it  for  supervisory 
purposes  until  its  final  execution;  that  the 
Justice  of  the  peace,  in  view  of  that  Judg- 
ment, was  not  authorized  nor  Justified  in  al- 
lowing the  plaintiffs  to  split  up  the  same  claim 
from  which  Gonsoulin  had  been  declared  not 
liable  by  the  Judgment  of  the  district  court 
into  143  different  claims  against  him,  and  to 
render  itself  that  number  of  personal  Judg- 
ments against  him  aggregating  precisely  the 
original  amount  demanded  of  him;  that  this 
was  by  indirection  to  destroy  the  Judgment 
of  the  district  court  in  Gonsoulln's  favor, 
and  to  defy  the  authority  of  the  district 
court.  He  maintains  that  under  articles  130, 
617,  et  seq.,  and  article  629,  of  the  Code  of 
Practice,  the  "appellate"  Jurisdiction  of  the 


district  court  remains  in  full  force  over  the 
Judgment  rendered  in  favor  of  Gonsoulin,  so 
as  to  see  that  it  is  not  violated  or  disregard- 
ed, though  the  powers  to  be  exerted  in  that 
respect  might  be  "supervisory"  as  to  form. 
He  maintains  that  the  district  court  is  vest- 
ed with  power  and  authority,  in  aid  of  its 
appellate  Jurladlctlon,  to  issue  writs  of  cer- 
tiorari and  prohibition  to  Justices  of  the 
peace,  and  that  his  action  in  the  premises 
was  in  aid  of  such  Jurisdiction.  He  denies 
that  he  has  ever  passed  upon  the  merits  of 
Gonsoulln's  application  for  relief  through 
the  writs  which  had  issued,  and  asserts  that 
the  writs  had  issued  simply  to  examine  in- 
to, with  a  view  of  determining  after  exam- 
ination and  return,  what  his  powers  in  the 
particular  case  under  its  circumstances 
would  be.  He  charges  that  the  Justice  of  the 
peace,  though  ordered  to  produce  his  records, 
had  failed  to  do  so,  and  asserts  that  mat- 
ters are  still  in  abeyance  in  and  undecided 
by  the  district  court  as  to  whether  the  writs 
could  and  should  be  made  absolute  or  not 
Relator  asserts  as  a  fact  that  he  had  obeyed 
the  orders  of  the  district  court,  and  produced 
his  records  as  directed;  that  he  had  except- 
ed to  the  Jurisdiction  of  the  district  court  in 
the  premises;  that  his  exception  had  been 
overruled;  and  that  he  had  done  everything 
on  his  part  required  by  this  coutt  as  a  con- 
dition precedent  to  invoking  its  supervisory 
powers. 

Relator  may  have  taken  the  records  which 
the  district  court  ordered  to  be  produced  to  the 
court  house,  but  it  is  evident,  we  think,  that 
he  never  delivered  them  to  the  clerk  of  the 
court,  or  submitted  them  for  examination,  as 
required  to  do.  On  the  contrary,  he  met  the 
proceedings  directed  against  him  by  an  excep- 
tion calling  into  question  the  right  and  power 
of  the  district  court  "to  try  the  writs."  He 
made  no  return  or  answer  to  writs,  but  sim- 
ply reserved  his  right  to  file  an  answer  should 
his  exception  be  overruled.  Instead  of  do- 
ing so,  when  overruled,  he  instituted  the  pres- 
ent proceeding  in  this  court,  tbe  very  object  of 
which,  it  seems  to  us,  is  to  Justify  him  in  de- 
clining to  submit  his  records  to  the  district 
court.  His  records  come  to  us,  not  from  the 
district  court,  but  ^irough  certified  copies  at- 
tached to  relator's  application.  The  district 
court  has  not,  as  yet,  made  the  writs  absolute, 
as  having  been  Issued  in  a  case  legally  calling 
for  such  action  from  it  It  Is  true,  the  plead- 
ings filed  here  by  the  district  Judge  indicate 
what  probably  would  have  been  its  ruling  had 
relator  complied  with  the  order  to  produce  his 
records,  but  the  fact  remains  that  no  final  ac- 
tion has  been  taken  by  that  court  on  Gonsou- 
lln's application  for  relief.  .  Non  constat  that 
the  district  court  might  not  have  reached  (and 
may  not  yet  reach)  a  different  conclusion  had 
matters  been  presented  to  the  district  Judge  in 
a  different  manner,  and  with  written  reasons 
assigned  and  authorities  cited.  Relator  has 
evidently  construed  the  decisions  of  this  court 
In  the  cases  of  State  v^^ff^fSb^^Sp^o^^t^t 
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Court  of  New  Otieans,  37  La.  Ann.  287,  State 
y.  Judge,  39  La.  Ann.  98,  1  Soutb.  281,  and 
State  V.  Judge,  39  La.  Ann.  621,  2  South.  385, 
to  mean  that  in  no  class  of  cases,  and  under 
no  circumstances,  are  district  courts  vested 
with  autiiorlty  to  Issue  writs  of  certiorari  and 
prohibition  to  justices  of  the  peace,  but  that 
the  supreme  court  had  ezdusive  authority  to 
pass  upon  all  disputed  questions  between  the 
district  courts  and  justices  of  the  peace  for 
which  such  writs  are  to  be  availed  of  as  the 
proper  method  for  relief.  The  decisions  in  ques- 
tion affirm  the  power  of  this  court  to  issue  such 
writs  under  its  supervisory  powers,  whether 
cases  be  appealable  or  nonappealable,  and  that 
that  power  Is  exclusive  in  a  certain  class  of 
cases  or  under  certain  circumstances;  but  they 
did  not  intend  to  declare  that  the  powers  grant- 
ed by  articles  130,  617,  et  seq.,  and  629,  of  the 
Code  of  Practice,  did  not  refer  to  district  courts 
in  their  relations  with  the  proceedings  of  jus- 
tices in  proper  cases.  Article  130  of  the  Code 
of  Practice  declares  that  all  judges  possess  the 
powers  necessary  for  the  exercise  of  thrfr  re- 
spective jurisdictions,  though  the  same  be  not 
expressly  given  by  law;  while  articles  617, 
618,  629,  are  to  the  effect  that:  "The  execution 
of  judgments  belongs  to  the  courts  by  which 
the  cases  have  been  tried  in  the  first  instance, 
whether  such  judgments  have  been  affirmed  or 
reversed  on  appeal.  Therefore  the  court  of  ap- 
peals, whether  it  affirm  or  reverse  the  judg- 
ment, or  whether  it  has  rendered  another  de- 
finitive judgment  in  the  cause,  must  send  the 
same  to  the  Inferior  court,  in  order  that  it 
may  be  executed.  It  is  for  the  court,  whether 
appellate  or  inferior,  which  has  rendered  the 
judgment,  to  take  cognizance  of  the  manner 
of  the  execution  when  the  proper  manner  of  ex- 
ecuting it  is  to  be  determined."  This  court 
has  repeatedly  exercised  its  powers  over  the 
manner  of  executing  the  judgments  which  It 
had  passed  on  on  appeal,  and  of  seeing  that  its 
provisions  were  carried  into  effect.  State  v. 
Tax  Collector,  48  La.  Ann.  32,  18  South.  757. 
We  are  of  the  opinion  that  such  action,  though 
taken  after  a  judgment  has  been  rendered  on 
appeal,  may  well  be  referred  to  as  "matter  con- 
nected with  appellate  jurisdiction  having  a 
tendency  to  aid  it  or  make  it  effectual."  State 
V.  Judge  First  Dist.,  19  La.  180.  In  State  v. 
Judge,  39  La.  Ann.  98,  1  South.  281,  this  court 
said:  "Article  90  of  the  present  constitution 
vests  this  court  with  control  and  general  super- 
vision over  ail  Inferior  courts,  and  with  power 
to  issue  writs  of  certiorari,  prohibition,  manda- 
mus, quo  warranto,  and  otber  remedial  writs. 
The  constitution  does  not  confer  similar  super- 
visory jurisdiction  on  any  other  court,  whether 
it  be  a  district  court  or  a  circuit  court,  al- 
though it  vests  the  other  appellate  courts  with 
the  power  to  issue  like  writs  in  aid  of  their  ai>- 
pellate  jurisdiction.  These  courts  have,  there- 
fore, no  power  to  issue  any  of  those  writs  when 
not  in  aid  of  their  appellate  jurisdiction."  The 
district  court  having  the  power  to  supervise  its 
own  judgments,  and  the  case  of  R.  F.  and  J. 
Ob  Broussard  against  Adrien  Gonsoulin  having 


been  before  it,  and  a  judgment  therein  render- 
ed, we  think  it  was  within  the  competency  of 
that  court,  on  the  application  to  it  of  the  de- 
fendant, Gonsoulin,  declaring  that  the  judg- 
ment in  question  was  l>eing  executed  in  a  man- 
ner different  from  its  terms  or  that  it  was 'be- 
ing actively  violated  by  the  justice's  court 
where  it  originated,  and  to  which  it  was  re- 
manded, to  order  the  justice  of  the  court  to 
send  up  his  records  for  examination,  with  a 
view  of  ascertaining  what  the  legal  situation 
was,  to  the  end  that  such  action  should  be  tak- 
en as  the  law  and  the  facts  of  the  case  author- 
ized, and  that  It  was  the  duty  of  the  justice 
to  comply  with  that  order.  Whether  the  dis- 
trict court  would  be  justified  or  warranted, 
after  examination,  in  making  writs  of  certio- 
rari or  prohibition  which  it  caused  to  issue  to 
the  justice  peremptory  in  a  particular  case  is 
a  different  question  from  whether  it  had  the 
jurisdiction  to  simply  make  inquiry  through 
such  writs  into  the  subject-matters  complained 
of.  Jurisdiction  is  the  power  to  judge;  it  in- 
cludes the  power  to  judge  wrongly  as  well  as 
rightly. 

We  do  not  think  relator  warranted  in  asking 
relief  at  our  hands  In  the  present  situation  of 
affairs.  The  district  court  having  power  to 
send  writs  of  certiorari  and  prohibition  to  jus- 
tices of  the  peace  in  a  certain  dass  of  cases, 
and  its  jurisdiction  to  that  end  having  been 
invoked  through  tentative  writs,  it  is  entitled 
to  be  permitted  to  primarily  determine  whether 
that  jurisdiction  legally  extends  to  the  ultimate 
affording  of  the  relief  asked.  Relator  had  the 
right  to  raise  the  issue  he  did  as  to  the  power 
of  the  district  court,  and  to  have  that  court 
pass  on  that  exception,  but  none  the  less  he 
should  have  produced  and  submitted  his  rec- 
ords as  ordered,  and  made  his  return  or  an- 
swer, and  enabled  the  issues  raised  to  be  de- 
termined. Should  the  justice  reach  an  illegal 
conclusion  as  to  his  powers  and  duties  In  the 
particular  case,  it  will  be  time  enough  to  have 
recourse  to  this  court.  State  v.  Judge  of  First 
I>ist  Ct,  45  La.  Ann.  1200,  U  South.  73.  It 
may  well  be,  as  we  have  said,  that  the  district 
court,  on  examination,  may  reach  the  conclu- 
sion that,  though  he  may  have  Intended  on  ap- 
peal to  render  a  final  judgment  in  favor  of  the 
defendant,  Gonsoulin,  that  intention  was  not 
carried  out  in  the  decretal  part  of  his  judg- 
ment; that  the  plaintiffs  had  the  right  to  dis- 
continue the  suit  after  it  was  remanded;  and 
that,  when  afterwards  the  143  suits  to  which 
reference  has  been  made  were  instituted,  mat- 
ters were  not  then  in  such  a  condition  as  to 
authorize  any  other  than  the  supreme  court  to 
take  adverse  action  in  the  premises. 

It  has  not  been  claimed  on  behalf  of  the  cane 
growers  made  co-defendants  with  Gonsoulin  in 
the  different  suits  that  the  proceedings  against 
them  were  illegal.  The  controversy  is  limited 
to  the  proceedings  against  Gonsoulin.  In  order 
that  all  parties  concerned  be  heard,  we  think 
R.  F.  and  J.  C.  Broussard,  the  plaintiffs  In  the 
suits,  should  be  made  parties  to  the  proceedings 
in  the  district  court  Dj^fg  ||^mj<|^^^aUon, 
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we  are  of  the  opinion  that  the  orders  here- 
tofore given  here  should  be  set  aside,  and  that 
relator's  application  be  denied,  but  without 
prejudice;  and  it  is  so  ordered  and  decreed. 

MILLER,  J.,  dissents. 


(60  La.  Ann.  36) 

RUSSBLL  et  aL  y.  LANG.     (No.  12,482.) 
(Sapreme  Court  of  Louisiana.     Jan.  24,  1808.) 
Pbbscri  ption  —  Tax  Titles— Valfd  itt  —  Korioa 

TO  OWNBK— ASSBSSMBNTS. 

1.  The  law  of  1874,  decreeing  the  prescription 
of  three  years  against  actions  to  invalidate  tax 
titles,  hdd  to  be  in  force,  and  applicable  to  facts 
of  this  case. 

2.  Purpose  of  this  statute  is  to  obviate  neces- 
sity on  part  of  purchasers  at  tax  sales,  after  lapse 
of  three  years,  of  substantiating  validity  of  the 
tax  titles  under  which  they  hold. 

3.  Where  lax  purchaser  has  actual  and  open 
possession,  this  fact  puts  original  owner  under 
notice  of  necessity  of  bringing  his  action  within 
the  time  fixed,  in  default  of  which  the  bar  of  the 
statute  applies. 

4.  Defendant  has  the  right  to  stand  on  his 
possession.  Plaintiffs  cannot  force  him,  in  de- 
fense, to  assume  the  attitude  of  plaintiff  in  a 
petitory  action. 

5.  Instant  case  distinguished  from  Remick  v. 
Lang,  17  South.  461,  47  La.  Ann.  922;  Blood  v. 
Negrotto,  17  South.  596,  47  La.  Ann.  1132; 
Johnson  v.  Martinez,  18  South.  909,  48  La.  Ann. 
52;  Hoyle  v.  Athletic  Club,  19  South.  937,  48 
Ia,  Ann.  879;  Breaux  v.  Negrotto,  9  South.  502, 
43  La.  Ann.  428. 

6.  The  law  relative  to  the  assessment  of  prop- 
erty for  taxation,  its  description,  proper  use  of 
name  of  owner,  now  to  be  listed  when  held  in 
indivision,  etc.,  stated. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of  Or- 
leans; Fred  D.  King,  Judge. 

Action  by  Margaret  Russell  against  John  H. 
Lang.  Certain  parties  intervened.  Judgment 
for  plaintiff  and  interveners.  Defendant  ap- 
peals.    Reversed. 

J.  Zach.  Spearing,  for  appellant  Wall  & 
Watt,  for  appellees. 

BLANCHARD,  J.  The  plaintiff,  and  certain 
parties  who  appear  as  interveners,  clahn  the 
ownership  and  possession  of  certain  real  estate 
in  the  parish  of  Orleans.  The  title  under  which 
this  claim  is  made  is  set  up,  and  it  is  averred 
that  the  defendant  is  wrongfully  in  possession 
of  the  property,  without  valid  title  to  support 
the  ownership  which  he  asserts.  Defendant 
answers  that  he  is  in  possession  as  owner  under 
good  and  valid  title.  He  sets  forth  this  title, 
and  from  it  we  gather  that  the  property  was 
sold  at  tax  sale  in  1885,  under  the  provisions  of 
Act  No.  82  of  1884,  for  state  taxes  due  thereon 
for  the  years  from  1871  to  1878.  both  hiclu- 
Blve,  and  was  bought  by  Orloff  Lake,  who  sub- 
sequently sold  to  Lallance,  and  he,  in  1891,  to 
defendant.  On  his  behalf  it  is  further  averred 
that  the  property  had  been  adjudicated  to  the 
state  in  1885  for  the  unpaid  state  taxes  due 
thereon  for  the  years  from  1880  to  1883,  inclu- 
sive, and  that  defendant,  having  redeemed  the 
same  by  paying  the  amount  due  the  state,  had 
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become  subrogated  to  the  rights  acquired  by  the 
state  under  the  adjudication  aforesaid.  From 
a  judgment  sustaining  the  demands  of  the 
plaintiff  and  interveners,  and  decreeing  them 
owners  of  the  pr<^rty  in  controversy,  defend- 
ant prosecutes  this  appeal.  In  this  court  he 
files  the  plea  of  prescription  of  three  and  five 
years,  and  especially  does  he  insist  that  this 
action  is  barred  by  the  prescription  of  three 
years.  This  latter  prescription  is  bottomed 
upon  section  5  of  Act  No.  105  of  1874,  which 
is  as  follows:  "♦  •  *  Any  action  to  inval- 
idate the  titles  to  any  property  purchased  at 
tax  sale  under  or  by  virtue  of  any  law  of  this 
state,  shall  be  prescribed  by  a  lapse  of  three 
years  from  the  date  of  such  sale."  It  Is  shown 
that  the  tax  sale  in  question  was  made  in 
1885,  whereas  the  present  suit  was  not  filed  un- 
til 1894.  The  law  of  1874  quoted  above  is  still 
in  force.  It  has  survived  the  adoption  of  the 
constitution  of  1879,  and  all  tax  enactments  of 
the  general  assembly  since  then.  Barrow  v. 
Wilson,  89  La.  Ann.  403,  2  South.  809;  Mc- 
Dougall  V.  Monlezun,  89  La.  Ann.  1010,  3 
South.  273*;  Smith  v.  City  of  New  Orleans,  43 
La.  Ann.  733,  9  South.  773;  Michel  v.  Stream, 
48  La.  Ann.  341,  19  South.  215.  It  is  dis- 
tinctiy  a  statute  decreeing  the  prescription  of 
an  action.  It  does  not  purport  to  cure  defects, 
nor  does  it  concern  itself  with  the  rights  of 
parties.  Its  simple  declaration  is  that,  what- 
ever rights  parties  may  have,  they  must  assert 
them  within  three  years,  or  forever  thereafter 
*'hold  their  peace."  It  creates  a  positive  bar 
against  "any  action  to  invalidate"  a  tax  titie 
after  the  lapse  of  three  years.  Barrow  v.  Wil- 
son, 39  La.  Ann.  406,  2  South.  809.  It  is  a 
statute  of  repose,  sanctioned  alike  by  reason, 
sound  policy,  and  authority.  Black,  Tax  Ti- 
ties,  p.  643;  Cooley,  Tax'n,  p.  376;  McElmoyle 
V.  Cohen,  13  Pet  312.  Defendant  and  the  au- 
thors of  his  title  hold  under  a  deed  from  the 
state  tax  collector,  which  sets  forth  that  the 
property  was  sold  for  the  nonpayment  of 
taxes.  They  went  into  possession  under  this 
purchase  of  the  identical  property  claimed  by 
plaintiff,  and  this  possession  has  been  adverse 
to  plaintiff  for  nearly  nine  years.  This  is  a 
sufficient  showing  upon  which  to  predicate  the 
plea  in  bar  of  the  action.  Breaux  v.  Negrotto, 
43  La.  Ann.  426,  9  South.  502;  Barrow  v. 
Wilson,  39  La.  Ann.  409,  2  South.  809.  In  or- 
der to  invoke  the  plea,  it  is  not  required  that 
defendant  should  show  that  all  the  requisitions 
of  the  law  had  been  compiled  with,  in  order  to 
make  the  tax  deed  a  valid  and  indefeasible  con- 
veyance of  the  title.  If  such  proof  were  essen- 
tial before  defendant  could  have  the  benefit  of 
the  law,  it  would,  in  effect,  be  requiring  him 
to  show  that  he  had  no  need  of  the  protection 
of  the  statute,  before  he  could  avail  himself 
of  its  provisions.  Such  a  construction  would 
deprive  the  statute  of  the  effect  it  was  clearly 
intended  to  have,  viz.  obviating  the  necessity, 
on  part  of  purchasers  at  tax  sales,  after  the 
lapse  of  three  years,  of  substantiating  the  va- 
lidity of  the  tax  tities  under  which  they  hold. 
PUlow  T.   Roberts,  13^■^^1i^^^^^lpl 
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statute  in  Wisconsin  was  held  by  the  supreme 
court  of  that  state  to  be  of  such  binding  force 
that  if  the  tax  purchaser's  possession  had  been 
actual  and  open,  and  the  suit  to  annul  his  title 
was  not  brought  within  the  three  years,  the 
statute  would  protect  him,  even  if  the  tax  deed 
was  void  on  its  face.  Lindsay  v.  Fay,  25  Wis. 
460. 

The  action  under  consideration  Is  not  one  of 
Jactitation,  or  slander  of  title.  Plaintiff  and 
interveners  are  not  In  possession  of  the  prop- 
erty. Defendant  is,  and  is  so  alleged  to  be  in 
plaintliTs  petition.  Defendant  has  the  right 
to  stand  on  bis  possession.  Plaintiffs  cannot 
force  him,  in  defense,  to  assume  the  attitude 
of  plaintiff  in  a  petitory  action.  Michel  v. 
Stream,  48  La.  Ann.  S48»  19  South.  215. 
Plaintiffs  found  defendant  In  possession  under 
a  title  deriving  its  source  from  a  tax  sale. 
Their  suit,  under  some  disguise,  is  vhrtually  ap 
attack  on  his  title,  and  on  the  tax  sale.  This 
is  shown  by  the  circumstance  that  they  make 
the  state  of  Louisiana  a  party,  through  the 
attorney  general,  who  is  asked  to  be  cited  in 
order  that  the  state  may  assert  title  to  the 
property,  "if  she  have  any."  The  state  could 
have  no  title  or  interest,  except  that  she  had 
acquired  it  at  tax  adjudication,  and  stood  re- 
motely in  the  character  of  warrantor  to  those 
to  whom  she  had  subsequently  conveyed  the 
property.  We  think  plaintiffs  have  thus  di- 
rected their  attack  against  defendant  in  such 
way  as  enables  him  to  invoke  the  plea  of  pre- 
scription of  three  years  against  the  action. 
Michel  V.  Stream,  48  La.  Ann.  348,  19  South. 
215.  This  court  observed,  truly,  in  a  case  al- 
ready cited,  that  the  statute  awarding  this 
prescription  does  not  concern  itself  with  the 
strength  of  one  title,  or  the  weakness  of  the 
other.  Plaintiffs  asserted  a  right  This  re- 
quired an  action  at  law  to  enforce  it  They 
were  out  of  possession,  and  must  necessarily 
sue  to  acquire  it  In  order  to  acquire  it, 
they  must  show  a  better  title  than  the  one 
defendant  has.  They  knew  that  defendant 
was  in  possession  as  owner  under  a  title  hav- 
ing its  origin  in  a  tax  sale.  The  deed  eviden- 
cing this  title  accurately  describes  the  prop- 
erty, and  is  otherwise  sufficient  in  terms  to 
transfer  its  title.  Plaintiffs'  suit  must  be 
viewed  as  one  intended  to  test  the  validity  of 
this  title.  Defendant's  title  must  prevail  over 
that  of  plaintiffs,  unless  the  latter  can  get  rid 
of  it  by  showing  that  as  a  tax  title,  it  is  void 
for  inherent  defects,  such  as  want  of  fulfill- 
ment of  the  requirements  of  law  in  the  matter 
of  the  assessment  of  the  property  for  taxa- 
tion, or  in  the  proceedings  taken  for  its  sale 
for  nonpayment  of  taxes.  When  plaintiffs  at- 
tempt to  make  this  showing,  they  run  up 
against  the  barrier  of  the  prescription  of  three 
years.  They  are  told  by  the  law  that  even 
if  Inherent  defects  in  defendant's  tax  title  ex- 
ist they  have  no  right  of  action  to  inquire  into 
the  same  after  the  lapse  of  three  years  from 
the  date  of  the  tax  sale.  It  is  impossible  to 
view  plaintiffs'  action  in  any  other  light  than 
one  to  dispossess  defendant  by  assaulting  and 


overthrowing  the  tax  title  which  is  the  baali 
of  his  possession.  The  road  over  which  plain- 
tiffs must  travel  to  deliver  this  assault  is  barri- 
caded by  the  prescription  invoked.  The  court 
cannot  do  otherwise  than  enforce' the  limita- 
tion and  deny  the  action.  It  was  held  in  Bar- 
row V.  Wilson,  supra,  that  where  a  purchaser 
at  tax  sale  has  actual  and  open  possession 
of  the  property  so  purchased,  this  fact  puts 
the  original  owner  under  notice  of  the  neces- 
sity of  bringing  his  action  within  three  years, 
and,  if  he  fails  to  do  so,  the  bar  of  the  stat- 
ute applies. 

The  instant  case  is  distinguishable  from 
Bemick  v.  Lang,  47  La.  Ann.  922,  17  South. 
461.  In  that  case  the  defendant  was  not  in 
possession  of  the  property  under  his  tax  title. 
Plaintiff  being  in  possession,  his  action  was 
one  of  Jactitation,  or  slander  of  title;  and  be 
sought,  also,  to  enjoin  the  defendant  from  as- 
serting title  based  on  the  tax  deed,  and  to 
have  the  deed  annulled.  The  property  had 
been  adjudicated  to  the  state  for  taxes  prior 
to  1880,  and  in  1885  had  been  sold  by  the 
state  to  Lake,  who  in  turn  sold  to  Perkins, 
and  the  latter  to  the  defendant  But  Lake 
and  his  vendees  failed  to  pay  the  taxes  that 
had  accrued  after  1879.  Whereupon,  in  1898, 
plaintiff  (original  owner)  paid  all  taxes  accru- 
ing since  1879,  and  took  formal  redemption 
and  subrogation  from  the  state  for  same,  con- 
tinuing on  in  possession  of  the  property.  Be- 
cause of  failure  to  pay  the  taxes  assessed  on 
the  property  subsequent  to  1879,  and  which 
were  due  when  the  defendant  purchased  from 
the  state,  and  which  he  assumed  to  pay,  it 
was  held  that  no  title  whatever  passed  to  the 
defendant;  reaffirming  the  doctrine  announ- 
ced in  State  v.  Tax  Ck>llectors,  42  La.  Ann. 
677,  7  South.  796,  and  State  v.  Becorder,  45 
La.  Ann.  566,  12  South.  880.  Under  these 
circumstances,  the  defendant  not  being  in 
possession  of  the  property,  and  no  title  from 
the  state  having  passed  to  him,  was  not  in  a 
position  to  invoke  the  prescription  of  three 
years  in  bar  of  the  action  brought  against 
him,  whereas,  in  the  instant  case,  defendant 
is  in  possession  of  the  property,  and  he,  not 
plaintiff,  has  paid  the  taxes  accruing  on  the 
property  since  1879,  receiving  in  his  own 
name,  before  this  suit  was  filed,  the  state's  re- 
demption, relinquishment  and  subrogation  for 
and  on  account  of  said  taxes.  Under  these 
different  circumstances,  the  present  defendant 
is  in  position  to  Invoke  the  prescription  denied 
in  the  other  case.  For  the  same  reasons  the 
case  at  bar  is  distinguishable  from  that  of 
Blood  V.  Negrotto,  47  La.  Ann.  11»2, 17  South. 
596,  another  of  the  cases  relied  on  by  plain- 
tiff's counsel.  So,  too,  the  cases  of  Johnson 
V.  Martinez,  48  La.  Ann.  52,  18  South.  909, 
Hoyle  V.  Athletic  Qub,  48  La.  Ann.  879,  19 
South.  987,  and  Breaux  v.  Negrotto,  43  La. 
Ann.  428,  9  South.  502,  are  to  be  differentiated 
from  the  present  one.  In  each  of  those  cases 
defendant  claimed  under  an  adjudication  to 
the  state  for  taxes  accrued  since  1880,  foUow- 
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fendant'B  titie;  and  it  was  held  that  Bales  for 
taxes  aeeruing  since  the  constitution  of  1879 
must  be  preceded  by-  notice  to  the  owner,  or 
no  title  passes;  and  In  the  first-named  case  It 
was  said  that  neither  the  prescription  of  three 
or  five  years  cured  the  want  of  this  notice  re- 
quired by  the  organic  law.  In  the  instant 
case,  defendant  holds  under  an  adjudication 
to  the  state  for  taxes  'which  had  accrued  for 
the  years  1871  to  1878,  or  before  the  consti- 
tution of  1879,  followed  by  a  sale  by  the  state 
to  the  author  of  his  title.  The  notice  pre- 
sented by  article  210  of  the  constitution  refers 
only  to  taxes  accruing  subsequent  to  1879. 

Defendant  shows  payment  by  Lake  (one  of 
the  authors  of  his  title)  of  the  purchase  price 
of  the  property  at  tax  sale  from  the  state. 
This  extinguished  all  the  taxes  due  prior  to 
1879.  He  shows  payment  of  taxes  due  the 
state  from  1880  to  1887,  Indusiye,  and  pro- 
duces a  redemption  certificate  from  the  state 
in  his  favor.  As  to  the  taxes  due  the  city  of 
New  Orleans  from  1880  to  1885,  inclusive, 
which  were  assumed  as  part  of  the  purchase 
price,  it  appears  that  neither  defendant  nor  the 
author  of  his  title  have  paid  the  same.  Be- 
cause of  this,  plaintiffs  contend  that  no  title 
has  passed  to  defendant;  and  such  was  the 
doctrine  announced  In  West  v.  Negrotto,  48 
La.  Ann.  922,  19  South.  819,  and  other  -cases. 
But  it  appears  that,  immediately  after  hake 
acquired  the  property  from  the  state,  he  sold 
to  Lallauce,  and  the  latter  then  filed  suit 
In  the  district  court  against  the  city  of  New 
Orleans  to  be  relieved  of  payment  of  city  tax- 
es. The  city  contested  the  action,  but  there 
was  judgment  decreeing,  in  effect,  that  the 
property  in  question  owed  no  city  taxes  for 
the  years  from  1880  to  1885,  inclusive.  This 
judgment,  rendered  in  1886,  seems  not  to  have 
been  appealed  from;  and,  however  erroneous 
it  may  have  been,  it  is  now  final  and  conclu- 
sive against  the  city,  and  forms  res  judicata 
as  to  the  city  taxes,  for  the  nonpayment  of 
which,  plaintiffs  assert,  no  title  passed  to  Lake 
and  his  vendees.  Reed  v.  His  Creditors,  39  La. 
Ann.  120,  125,  1  South.  784.  After  this  judg- 
ment, which  was  acquiesced  in  by  the  parties 
having  an  interest  to  contest  the  same,  it  was 
not  to  be  expected  that  the  state's  vendees 
would  pay  the  city  taxes,  especially  since  they 
were  in  possession  of  the  property  under  the 
state's  title,  and  held  the  state's  redemption 
certificate  for  the  state  taxes  since  1879. 

The  property  hi  this  case  was  so  described 
as  to  be  susceptible  of  easy  identification.  In 
re  Baton  Rouge  Oil  Works,  34  La.  Ann.  265. 
The  description  of  urban  property  for  as- 
sessment purposes  may  be  made  by  reference 
to  the  plan  of  the  city,  town,  or  village  where 
situated.  Acts  1877,  p.  139,  $  20;  Acts  1882, 
p.  122,  §  7;  Act  140  of  Acts  of  1890.  In  the 
instant  case  the  number  of  the  square  was 
given,  by  what  streets  bounded,  and  the  num- 
bers by  which  the  lots  were  designated  in  the 
square  were  stated.  That  sufficed  for  identifi- 
cation.    Woolfolk  V.  Fonbene.  15  La,  Ann.  15; 


In  re  Douglas,  41  La.  Ann.  765,  6  South.  675. 
The  property  was  assessed  In  the  name  of  J. 
R.  Russell  for  the  years  from  1880  to  1885,  In- 
clusive, and  described  as  one-half  of  square 
No.  85,  Greenville;  lots  11  to  20,— Oliver,  Wall, 
Lowerllne,  and  Pine  streets.  This  description 
was  not  inadequate,  and  the  assessment  in  the 
name  of  Russell  was  the  assessment  In  the 
name  of  one  of  the  owners  in  indivision.  This 
assessment  cannot -be  held  an  absolute  nullity. 
It  was  sufficient  as  to  the  interest  of  Russell 
in  the  property,  which  was  an  undivided  half; 
and,  if  the  taxes  due  by  his  interest  were  not 
paid,  that  interest  (an  undivided  half)  could 
be  legally  sold  under  an  assessment  which 
placed  the  whole  property  In  name  of  Russell. 
An  assessment  of  the  entire  property,  correct- 
ly described,  in  his  name,  while  error  as  to  the 
whole,  was  not  error  as  to  his  half,  on  the 
principle  that  the  greater  Includes  the  less.  It 
is  true,  Russell  died  in  August,  1881,  and  not- 
withstanding his  death  his  name  was  continued 
hi  use  in  the  assessment  of  the  property.  If 
it  was  illegal  to  so  assess  the  property,  or  his 
interest  in  it,  after  his  death,  this  objection 
falls  as  to  the  assessment  for  the  years  1880 
and  1881.  He  was  alive  when  the  assessment 
was  made  in  those  years,  which  are  years  for 
the  nonpayment  of  whose  taxes  the  property 
was  adjudicated  to  the  state.  It  has  been 
held  that  if  the  assessment  of  property,  and 
proceedings  had,  leading  up  to  a  sale  for  taxes, 
were  sufficient  and  legal  in  any  one  of  the 
years  for  whose  taxes  thd  property  was  sold, 
the  tax  title  will  be  maintained.  l%e  lots 
were  evidently  vacant  and  unoccupied,  and 
plaintiffs  had  no  agent  to  represent  them  in 
New  Orleans.  They  resided  out  of  the  state, 
and  there  was  no  one  In  possession  of  the 
property,  holding  under  plaintiffs.  When 
Lake  bought  from  the  state,  he  and  his  ven- 
dees took  possession,  no  writ  of  possession  be- 
ing necessary  for  the  purpose.  Besides,  it  ap- 
pears that  from  1871  to  1885,  when  the  state 
sold  to  Lake  (a  period  of  14  or  15  years),  no 
taxes  (city  or  state)  were  paid  on  the  property 
by  plaintiffs,  or  by  those  from  whom  they  de- 
rive title.  They  did  not  return  the  property 
for  assessment,  nor  to  be  listed  for  taxation, 
nor  did  they  seek  In  any  way  to  meet  their 
tax  obligations  to  the  city  and  state.  Under 
these  circumstances,  there  would  seem  to  be 
little  or  no  equity  in  the  demand  of  plaintiffs; 
and  the  observations  of  this  court,  on  a  some- 
what similar  state  of  circumstances,  in  Webre 
V.  Lutcher,  45  La.  Ann.  579,  12  South.  834,  ap- 
ply with  much  force  here.  We  are  referred  to 
Hayes  v.  Viator,  33  La.  Ann.  1162,  as  hold- 
ing that  '*lands  held  in  Indlvlslon  by  several 
parties  must  be  assessed  as  a  whole,  hi  the 
name  of  all  the  joint  owners."  This  quotation 
is  taken  from  plaintiffs*  brief.  It  is  the  syl- 
labus of  the  case,  merely,  and  the  syllabus  is 
erroneous.  A  reading  of  the  body  of  the  opin- 
ion shows  that  no  such  proposition  was  sus- 
tained, and  it  is  not  true  in  law.  There  are 
two  ways  of  legally  assessing  real  property 
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held  by  two  or  more  parties  In  IndlvlsloiL  One 
and  the  better  way  la  to  assess  to  each  his  un- 
divided hiterest;  the  other,  to  assess  the  prop- 
erty as  belonging  jointly  to  the  parties,  giving 
the  name  of  each  individual  owner,  followed 
by  the  description  of  the  property.  Or,  if  a 
firm  or  business  company,  corporation,  or  asso- 
ciation owns  the  property,  it  may  be  legally 
assessed  in  the  name  of  such  firm,  company, 
corporation,  or  association.  And  In  placing 
the  names  of  taxpayers  on  the  assessment 
rolls,  while  it  Is  better  to  give  the  Christian 
or  baptismal  names,  it  suffices  to  use  the  in- 
itials, followed  by  the  family  or  surname,  thus, 
"J.  R.  RusselL"  This  designation  of  the  name 
of  the  owner,  followed  by  a  correct  description 
of  the  property,  fulfills  the  requirements  of  the 
law.  Douglas  v.  Dakin,  46  OaL  51.  And  if 
there  be  two  Joint  owners,  and  the  name  of 
one  only  is  used,  followed  by  an  accurate  de- 
scription of  the  property,  this  suffices  to  bind 
the  interest  of  the  one  whose  name  is  used, 
for  his  share  of  the  taxes,  but,  of  course,  can- 
not bind  the  other  Individual  owner  whose 
name  is  not  used,  nor  his  Interest  in  the  prop- 
erty. The  cases  of  Thibodaux  y.  Keller,  29 
La.  Ann.  500,  and  Hayes  v.  Viator,  83  La.  Ann. 
1164,  cited  hi  opposition  to  this  view,  do  not 
sustain  the  pretension. 

Plaintiffs'  contention  that  the  adjudication 
to  the  state  for  taxes  due  subsequent  to  1879 
is  void  because  not  preceded  by  the  notice  re- 
quired by  article  210  of  the  constitution  can- 
not be  sustained.  There  is  nothing  in  the  rec- 
ord to  rebut  the  presumption  that  this  notice 
was  properly  given  to  Russell,  at  least  for  the 
taxes  for  the  years  he  was  alive,— 1880  and 
1881.  The  deeds  to  the  state  for  the  taxes  of 
those  years  so  state,  and  the  constitution  (arti- 
cle 210)  declares  that  all  deeds  of  sale  by  col- 
lectors of  taxes  shall  be  received  by  courts  in 
evidence  as  prima  facie  valid  sales,  and  sec- 
tion 3  of  Act  No.  82  of  1884  distinctly  declares 
that  duly-certified  copies  of  such  deeds  shall 
be  full  proof  of  the  recitals  thereof.  See 
Saund.  Tax'n,  p.  313;  Acts  1880,  p.  99,  §§  34- 
36.  Defendant's  deed,  then,  was  proof  of 
notice,  unless  overthrown  by  stronger  proof 
that  no  notice  was  given,  which  was  not  the 
case.  There  is  no  proof  to  contradict  the  re- 
cital of  the  proper  giving  of  the  notice.  Breaux 
V.  Negrotto,  43  La.  Ann.  433,  434,  9  South. 
502;  Hickman  v.  Dawson,  33  La.  Ann.  438; 
Ludeling  v.  McGuire,  35  La.  Ann.  893;  Stroe- 
bel  V.  Seeger,  49  La.  Ann.  36,  21  South.  126. 
See  Del  Castillo  v.  McOonnico  (decided  by  the 
supreme  court  of  the  United  States  at  October 
term,  1897)  18  Sup.  Ct.  229.  Besides,  the 
facts  of  this  case  bring  it  within  the  rule  laid 
down  in  Webre  v.  Lutcher,  45  La.  Ann.  574, 
12  South.  834,  as  to  unknown  owners,  relative 
to  whom  notice  by  publication  Is  sufficient, 
and  the  tax  collector's  deed  to  the  state  de- 
clares that  the  notice  required  in  case  of  un- 
known owners  was  given.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and 


reversed,  and  that  the  demand  of  plalntUT  and 
Interveners  be  rejected,  at  their  costs  in  both 
courts. 

BREAUX  and  IIILLER,  JJ.,  concur  in  the 
decree. 


(60  La.  Ann.  397) 
NEWMAN  et  al.  v.  COOPER  (CHDOPER  et  aL, 

Interveners).     (No.  12,691.) 
(Supreme  Oourt  of  Louisiana.     Jan.  24,  1898.) 

Ck>MifuxiTT   EsTATB— Debts  of  Husband— Paba-' 
PHBRNAL  Funds— Rights  of  Subviv- 
ING  Spoubb. 
1.  The  testimony  of  the  husband  that  ma 
wife's  father  gave  her  rents  of  his  lands  culti- 
vated by  the  husband,  and  his  testimony  of  the 
value  of  the  rents,  will  not  suffice  to  establish, 
as  against  his  creditors,  the  debt  of  the  husband 
for  paraphernal  funds.  The  proof  most  be  clear 
that  the  husband  received  the  money  or  property 
of  the  wife.     Rev.  Civ.  Code,  arts.  ^83,  2390; 
Babm  v.  Brosset,  11  La.  658;   Oliver  v.  Oliver, 
6  Rob.  36;  2  Hen.  La.  Dig.  p.  508,  No.  4. 

2.  The  surviving  spouse,  in  his  settlement  with 
the  heirs  of  the  deceased  wife  for  her  share  of 
the  community  property,  is  entitled  to  a  credit 
for  the  community  debt  paid  by  him.  Rev.  CSv. 
Code,  arts.  584.  585;  Succession  of  Pi tz Williams, 
3  La.  Ann.  489;  Succession  of  Bringler,  4  La. 
Ann.  389. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  Richland:  Carey  J.  Ellis,  Judge. 

Action  by  H.  and  C.  Newman  against  A.  B. 
Cooper.  T.  J.  Cooper  and  others  Intervene. 
From  a  judgment  for  Interveners,  plaintiffs 
appeal.    Modified. 

J.  W.  Willis,  for  appellants.  A.  A.  Gunby, 
for  interveners. 

MILLER,  J.  The  plaintiffs  appeal  from  the 
judgment  decreeing  the  interveners  to  be 
creditors  of  the  community  between  their 
parents,  and  to  be  paid  by  preference  over 
the  plaintiffs,  creditors  of  the  father  of  the 
interveners,  with  mortgage  on  his  share  of 
the  community  property.  The  community 
was  dissolved,  in  1883,  by  the  death  of  the 
mother  of  the  Interveners.  The  plaintiffs' 
mortgage  by  the  surviving  husband  was  ex- 
ecuted in  1888.  La  the  effort  to  foreclose  the 
mortgage,  the  plaintiffs  were  opposed  by  the 
Interveners,  children  of  the  marriage,  claim- 
ing to  be  paid  from  the  community  the 
amount  alleged  to  have  been  received  by 
their  father  of  the  paraphernal  funds  of 
their  mother.  This  is  the  third  appeal  in 
this  litigation.  We  held  on  the  previous  oc- 
casions (16  South.  481,  20  South.  722)  that 
the  interveners,  creditors  of  the  community, 
were  entitled  to  preference  of  payment  over 
plaintiffs,  and  their  mortgage  was  operative 
only  on  the  property  to  the  extent  of  one- 
half  thereof,  subject  to  the  deduction  of  all 
community  debts.  To  ascertain  the  amount 
of  the  community  debt  due  the  heirs  of  the 
deceased  wife,  and  the  residuum  subject  to 
plaintiffs'  mortgage,  we  remanded  the  case. 
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The  lower  court  has  fixed  the  debt  due  the 
interveners,  decreed  the  sale  of  the  property, 
that  the  interveners  be  paid  by  preference 
from  the  proceeds,  and  that  one-half  the  res- 
idue be  applied  to  plaintiffs*  moitgage,  and 
the  other  half  is  awarded  to  the  interveners 
as  heirs  of  their  mother.  On  this  appeal  the 
contention  of  plaintiffs  is  that  the  debt  to  the 
interveners,  fixed  by  the  Judgment,  is  not 
warranted  by  the  testimony  or  the  law.  The 
argument  for  the  plaintiffs  assails  the  claim 
of  the  heirs  of  the  wife  to  $800  and  $500 
for  rents  allowed  them  by  the  Judgment  of 
the  lower  court,  on  the  theory  that  these 
amounts  were  paraphernal  funds  of  tlie  wife 
converted  by  the  husband.  We  have  the  tes- 
timony of  the  husband  that  he  worked  land 
of  his  father-in-law;  that  later  he  and  his 
father-in-law  worked  his  land  on  shares; 
that  lands  were  worth  $5  per  acre;  and  that 
the  father-in-law  gave  his  daughter,  the 
mother  of  the  interveners,  the  value  of  the 
rents  of  his  lands,  $200  per  year  for  four 
years,  and  $500,  one-half  the  rents  for  the 
year  the  lands  were  worked  Jointly  or  on 
shares  by  the  husband  and  his  father-in-law. 
It  is  inslE^d  this  testimony  does  not  show 
that  either  money  or  property  of  the  wife 
was  ever  received  by  the  husband.  The  hus- 
band owed  rent  to  his  father-in-law,  if  any 
was  stipulated,  for  the  lands  worked  by  the 
husband,  or  by  him  and  his  father-in-law  on 
shares.  These  rents,  community  debts  of  the 
husband,  cannot  be  charged  againift  the  hus- 
band's creditors  as  paraphernal  funds  of  his 
wife  received  by  him.  In  this  class  of  cases 
our  courts  have  always  exacted  clear  proof 
of  the  origin  of  the  paraphernal  funds  and 
the  indebtedness  of  the  husband  for  those 
funds  asserted  by  the  wife;  that  is  to  say, 
there  must  be  proof  that  the  husband  re- 
ceived the  wife's  paraphernal  funds,  and  the 
husband's  testimony  alone  has,  in  some  in- 
stances, been  deemed  insufScient  Babin  v. 
Brosset,  11  La.  558:  Oliver  v.  Oliver.  6  Rob. 
36;  and  the  line  of  cases  in  2  Hen.  La.  Dig.  p. 
508,  No.  4.  We  do  not  find  in  the  testimony 
of  the  husband,  that  the  father  of  his  wife 
gave  rents  of  lands  cultivated  by  the  hus- 
band of  the  value  stated  by  him,  the  basis 
for  a  paraphernal  debt  by  the  husband,  to 
be  allowed  against  his  creditors. 

The  lower  court  allowed  the  wife  $1,500 
for  the  revenues  of  her  paraphernal  prop- 
erty inherited  from  her  father.  We  do  not 
understand  there  is  any  question  as  to  the 
amount  of  these  revenues,  and  the  testi- 
mony of  the  husband  is  these  funds  were 
used  by  him.  On  this  part  of  the  case,  the 
plaintiffs'  contention  is  that  as  the  wife,  aft- 
er her  father's  death,  administered  her  own 
property,  there  could  be  no  debt  of  the  hus- 
band for  the  revenues.  But  the  mere  fact 
that  the  wife  assumed  the  administration  of 
ber  paraphernal  funds  does  not  exclude  the 
receipt  and  conversion  of  her  funds  by  the 
husband.  The  testimony  is  that  her  separate 
property  produced  a  net  revenue  from  her 


father's  death.  In  1878,  to  her  own  death,  in 
1883,  amounting  to  $1,500,  and  that  the  hus- 
band received  and  used  the  revenues.  It  is 
conceded,  and,  if  not,  is  proved,  that  the  hus- 
band received  $500  of  his  wife's  separate 
funds  from  her  debtor.  There  is  some  dis- 
pute as  to  the  amount,  but  none  as  to  the 
fact  that  the  husband  disposed  of  some  por- 
tion of  the  wife's  property,  and  the  testi- 
mony fixes  the  amount,  we  think,  with  rea- 
sonable certainty,  at  $260.  The  proof  is  the 
husband  received  of  her  funds  $240  given 
her  by  her  father,  and  $300  she  inherited 
from  him.  To  the  extent,  then,  of  $2,800,  we 
conclude  the  claims  of  the  heirs  established. 
On  the  other  hand,  the  husband,  it  is  proved, 
paid  $500,  the  amount  of  a  community  debt, 
for  which  he  is  entitled  to  a  credit  in  his  set- 
tlement with  the  heirs.  The  $2,800,  diminish- 
ed by  this  credit,  leaves  $2,300  due  the  heirs. 
Bev.  Civ.  Code,  arts.  584,  585;  Succession  of 
Fitzwllllams,  3  La.  Ann.  489.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  be  avoided  and 
reversed,  so  far  as  it  adjudges  the  interven- 
ers to  be  entitled  to  $3,305  as  heirs  of  their 
mother;  and  it  is  now  ordered,  adjudged, 
and  decreed  that  the  debt  due  their  mother 
for  paraphernal  funds  be,  and  it  is  hereby, 
fixed  at  $2,300,  with  legal  interest  from  their 
mother's  death;  that,  as  directed  by  the  low- 
er court,  the  community  property  be  sold, 
and  from  its  proceeds  there  be  paid  the 
aforesaid  debt  to  the  heirs;  that  one-half  of 
the  residue  be  paid  the  interveners;  that  the 
other  half  of  said  residue  be  paid  plaintiffs, 
to  the  extent  requisite  to  pay  their  mortgage 
debt;  and  that  interveners  pay  the  costs  of 
the  appeal. 

(60  La.  Ann.  60) 
Succession  of  LYONS.     (No.  12,654.)i 
(Supreme  Oourt  of  Louisiana.     Dec  28,  1897.) 

EXBCUTORS— ACCOUNTINO—HUSBAND    AND  WiFB— 
COMMUSITT  PrOPBRTT—EvIDENOE. 

1.  Items  of  different  accounts  were  taken  to 
form  a  total  in  the  final  account. 

2.  They  are  not  separate  and  distinct  from  the 
total  acknowledged  in  the  final  account,  and 
could  not  be  allowed  without  charging  the  same 
item  twice. 

S.  The  last  total  was  correct. 

4.  The  husband  or  his  heirs,  who  claim  an 
amount  which  went  to  the  purchase  of  communi- 
ty property,  must  establish  satisfactorily  that  the 
price  was  paid  out  by  his  separate  fund. 

5.  An  amount  received  by  the  husband,  a  few 
days  prior  to  his  death,  not  shown  to  have  been 
retainod  (as  charged)  by  the  widow,  was  not  de- 
ducted, as  due  by  her  or  by  the  community. 

6.  The  claim  had  been  rejected  on  opposition 
to  a  provisional  account. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of 
Calcasieu;  Stephen  D.  Read,  Judge. 

In  the  matter  of  the  succession  of  Thomas  J. 
Lyons,  deceased,  Mary  Newland  petitioned  for 
the  homologation  of  the  account  of  Adela  Ly- 
ons, former  executrix.     From  a  Judgment  for 
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petitioner,  tbe  legal  helm  oi  Tabltha  I^yons, 
forced  heir  of  said  deceased,  appeaL   Affirmed. 

Pnjo  St  Mom  and  O.  A.  Fonrnet,  for  appel- 
lantB.    Robert  L.  Belden,  for  appellees. 

BRBAUX,  J.  This  was  an  action  brought 
by  the  asserted  purchaser  of  rights  and  claims, 
mider  a  testament  of  the  late  Thomas  J.  Lyons, 
who  died  In  1884,  leaving  a  testament  in  which 
he  bequeathed  two-thirds  of  his  property  to 
his  only  child,  issue  of  his  first  marriage;  and 
one-third  to  his  second  wife,  whom  he  named 
as  executrix.  The  vendor  of  these  rights  and 
daims  was  Mrs.  Adehi  Lyons,  widow  of  Thom- 
as J.  Lyons.  It  was  alleged  that  prior  to  the 
sale  she  had  prosecuted  a  final  account  of  ad- 
ministration of  the  succession  of  whicn  she 
was  the  executrix,  which  the  purchaser  asked 
to  liave  homologated.  We  find,  as  a  fact,  that 
hiventoiy  was  made  in  1886^  and  the  property 
was  appraised  at  $6,23&06,  and  that  at  the 
sale  this  property  brought  |4,177.55.  In  1886 
the  forced  heir,  Mrs.  Tabltha  Lyons,  filed  a 
petition  for  the  removal  of  the  executrix  for 
maladministration,  which  was  granted,  and  the 
executrix  was  destituted  from  her  office,  and 
ordered  to  deliver  the  property  to  the  petition- 
er. The  executrix  ffied  several  accounts  dur- 
ing her  administration,  and  one  after  she  had 
been  ousted.  In  the  judgment  dismissing  her 
from  office  the  opposition  to  the  provislMial 
tableau  and  account  of  administration,  filed 
August  80,  1886,  was,  in  part,  sustained. 
In  1890,  Mrs.  Tabitha  Lyons,  alleging  that 
the  executrix,  Mrs.  Adela  Lyons,  had  fail- 
ed to  deliver  the  property  as  directed  In  the 
judgment  destituting  her,  and  had  failed  to 
file  an  account,  moved  the  court  to  compel 
her  to  file  a  full  and  complete  account  of  her 
administration.  In  compliance  with  the 
court's  order,  she  filed  a  final  account  and  ta- 
bleau of  administration.  This  account  Mary 
Newland,  who  alleges  that  she  is  the  owner 
of  all  the  rights  and  claims  of  Adela  Lyons, 
desires  to  have  homologated.  The  legal  heir, 
Mrs.  Tabitha  Lyons,  opposed  its  homologation, 
on  the  ground  that  there  was  no  community 
or  no  gains  during  the  second  marriage  of  the 
late  Thomas  J.Lyons;  that  the  executolr  should 
have  been  charged  on  the  account  with  an 
Item  of  $1,825,  for  which  she  was  responsi- 
ble; and  that  the  petitioner  held  from  the 
forced  heir  under  a  simulated  title,  and  had 
no  standing  in  court  A  judgment  was  render- 
ed In  favor  of  petitioner.  From  the  judgment 
the  heirs  of  Tabitha  Lyons,  opponents,  have  ap- 
pealed. 

The  appellants  In  the  brief  restated  the  ac- 
count, and  claimed  that  she,  the  destituted  ex- 
ecutrix, had  in  her  possession,  and  retained  as 
owner,  as  appears  from  the  different  provision- 
al account  filed  prior  to  the  final  account,  a 
large  amount  that  should  be  added  to  the 
amount  for  which  judgment  has  been  render- 
ed, from  which  she  appeals.  This  sum,  the 
appellants  assert,  is  fixed,  by  her  judicial  ad- 
mission, in  the  account,  and  they  claim  that 


her  liability  for  It  Is  beyond  question.  The 
position  is  correct,  if  the  accounts  are  taken 
and  passed  upon,  each  without  reference  l» 
other  accounts.  It  was,  manifestly,  not  the 
taitention  of  the  accountant  to  thus  present 
them  to  the  court  In  the  final  account  we 
fiind  the  first  Item  made  up  of  money  collected 
from  various  claims,  which  had  been  previous- 
ly carried  in  provisional  accounts.  This  first 
item  was  one  of  the  items  which  entered  into 
the  total  active  of  the  succession.  The  amounts 
admitted  by  the  executrix  were  added  to 
amounts  afterwards  admitted  as  due  by  her  in 
the  final  account 
If  we  wero  toadd  the...^,».**...|  807  06 
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11,906  00 
-/To  the  amount  of  the  Judgment  as  due  by 
the  executrix,  the  bidebtedness  would  find  no 
support  by  reference  to  the  total  of  claims 
due  the  succession,  as  set  forth  in  the  invento- 
ry* nor  hy  reference  to  the  testimony  of  any 
of  the  witnesses.  In  flLne,  as  we  take  the  dif- 
ferent accounts,  the  sum  of  $2,324.71,  the  first 
item  before  mentioned,  includes  the  amount 
just  stated. 

In  the  second  place,  appellants  argue  that  the 
estate  of  the  late  Thomas  J.  Lyons  should  be 
distributed  in  the  proportion  of  one-third  to 
the  surviving  widow,  and  the  remaining  two- 
thirds  to  Tabltha  Lyons,  the  forced  heir,  be- 
cause, they  contend,  the  deceased  brought  all 
the  property,  and  there  was  really  no  com- 
munity. The  principle  is  well  settled  that  con- 
clusive evidence  of  the  receipt  by  the  husband 
of  amounts  during  the  existence  of  the  com- 
munity, in  payment  of  his  individual  property, 
will  not,  of  itself,  be  sufficient  to  hold  the 
community  indebted  for  the  amount  where 
there  is  no  evidence  that  it  was  used  in  baying 
property  which  fell  bito  the  community.  We 
deshre  to  adhere  to  a  principle  well  settled  in 
our  jurisprudence.  The  property  in  the  com- 
munity, at  its  dissolution,  presumably  is  owned 
hj  the  oommunily.  It  is  equally  as  well  set- 
tled that  the  husband  or  his  heirs,  who  seeks 
an  amount  furnished  hy  him,  and  which  he 
claims  to  have  been  used  in  the  purchase  of 
community  property,  most  prove  that  the  price 
was  paid  out  of  his  separate  funds.  The  evi- 
dence to  sustain  the  claim  for  the  price,  handed 
by  the  husband,  out  of  his  separate  fund,  to 
the  vendor,  must  be  as  ample  and  satisfactory 
as  if  a  third  person  wero  concerned.  With 
reference  to  a  fund  received  during  the  com- 
munity, chihned  as  having  been  used  hy  tbe 
community,  this  court  in  Succession  of  Fore- 
man, 88  La.  Ann.  702,  said:  "But  neither  ct 
these  witnesses  disclosed,  if  they  knew,  what 
disposition  was  made  of  any  part  of  this  prop- 
erty." The  case  here  is  similar.  The  wit- 
nesses did  not  disclose  what  disposition  was 
made  of  the  funds.  Again,  like  "any  other 
debt  its  origin,  character,  and  amount  must  be 
showa."    Denegre 
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277.  The  question  was  passed  upon  in  a  num- 
ber of  cases,  notal>ly  Belair  v.  Domingnez,  26 
La.  Ann.  606;  Succession  of  Glover,  2  La.  Ann. 
4;  Succession  of  Yiaud,  11  La.  Ann.  297; 
Courtney  v.  Andrews,  10  Rob.  (La.)  180;  Stew- 
art V.  Pidcard,  10  Rob.  (La.)  18;  Dalgle  v. 
Crow,  15  La.  Ann.  597.  Here  the  positions 
taken  at  different  times  are  conflicting.  The 
evidence  shows  that  (10  years  after  a  provision- 
al account  had  been  approved  by  a  judgment 
rendered  Ui  due  form)  the  survlvtaig  heir,  Mrs. 
Tabitha  Lyons,  seeks  to  recover  an  amount 
she  claims  was  used  in  buying  property  for 
the  community,  while  in  her  opposition  to  the 
provisional  account,  filed  years  ago,  which  was 
rejected,  she  claims  a  comparatively  large 
amount  as  having  been  improperly  retained 
by  the  surviving  widow.  In  other  words,  the 
heir  claimed,  in  an  opposition  to  her  atep- 
mother*s  account  as  executrix,  an  amount  ot 
paraphernal  funds  as  having  been  secretly  ap- 
propriated l^  the  widow  (her  stepmother)  im- 
mediately after  her  husband's  death;  that  Is, 
the  death  of  Thomas  J.  Lyons,  father  of  op- 
ponents. Subsequently,  in  another  opposition, 
she  claimed  the  same  amount  of  paraphernal 
funds  as  having  been  used  by  her  father  in 
buying  property  tac  the  community.  Moreover, 
as  relates  to  her  ability  to  buy  property  since 
the  community  was  dissolved,  or  during  the 
existence  of  the  community,  there  is  no  evi- 
dence before  the  court  as  relates  to  Widow 
Lyons,  save  that  one  of  the  witnesses  testified 
that  she,  prior  to  her  marriage,  always  said 
that  she  was  destitute.  It  remains  as  a  fact 
that  there  is  not  suflScient  evidence  to  diow 
that  the  fund  of  the  separate  estate  was  used 
in  buying  the  property  during  the  existence  of 
the  community.  The  l^al  representatives  of 
the  children  of  the  forced  heir,  the  mother  being 
dead,  as  before  stated,  claim,  in  addition,  that 
Mrs.  Lyons,  widow,  owes  to  the  succession  the 
simi  of  $1,825,  which  had  been  paid  in  cash  to 
the  deceased,  while  he  was  sick,  confined  to 
his  bed,  a  few  days  prior  to  Ills  death.  There 
is  no  evidence  that  the  widow  or  the  communi- 
ty ever  received  this  amount.  We  would  not 
be  justified  in  inferring  that  one  or  the  oth^ 
must  have  received  it,  l)ecau8e  it  was  handed 
by  the  debtor  to.  him  a  few  days  before  ne 
died.  He  may  have  used  it  as  a  separate 
fund.  At  any  rate,  we  will  not  assume  that 
it  was  wrongfully  retained  by  the  widow,  and 
concealed  from  the  claim  of  the  heir,  as  al- 
leged by  her.  It  is  therefore  ordered  and  ad- 
judged that  the  judgment  appealed  from  Is 
affirmed. 


(39  Fla,  637) 
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(Supreme  Court  of  Florida.    Dec.  23,  1897.) 

Hawkbrs  and  Peddlers  — Definition— Rbgula- 
TiON—lNDiCTMBST— Interstate  Oommbrce 

— CJONSTRUOTTON  OF  STATUTES. 

1.  The  words  "hawkers"  and  "peddlers"  are 
used  synoDymoasly  aod  interchangeaUy  in  sub- 
diTiaion  11,  S  9,  c.  4322,  Acts  1805. 


2.  The  words  ''hawkers'*  and  "peddlers,"  hi 
that  clause  of  subdivision  11,  S  9,  c.  4322,  Acts 
1805,  reading,  "Hawkers  and  peddlers  shall  each 
pay  for  license  tax  $300,"  include  such  persons 
as  are  ordinarily  and  popularly  understood  to 
be  such,  and  the  clause  defining  a  peddler  to  be 
an  "unlicensed  traveling  dealer  who  shall  bar- 

galn  or  sell,"  etc.,  was  not  intended  to  limit,  de- 
ne, or  restrain  the  meaning  of  the  words  "hawk- 
ers and  peddlers,"  but  was  intended  to  class  as 
peddlers  certain  dealers  not  included  within  the 
popular  and  ordinary  meaning  of  those  words. 

8.  An  indictment  against  one  for  carrying  on 
the  business  of  a  hawker  and  peddler  without 
license,  who  is  not  embraced  within  the  popular 
and  ordinary  meaning  of  the  words  "hawkers 
and  peddlers,"  but  is  embraced  within  the  statu- 
tory definition  beginning  "all  unlicensed  travel- 
ing dealers,"  etc.,  m  subdivision  U,  S  9,  c.  4322, 
Acts  1895,  must  follow  the  language  of  this  defi- 
nition; and  an  indictment  in  the  ordmary  or  com- 
mon-law form  for  hawking  and  peddling  without 
license  cannot  be  sustained  by  proof  of  acts  con- 
stituting one  a  peddler  only  by  reason  of  the 
statutory  definition,  and  which  would  not,  inde- 
pendent of  such  statutory  definition,  constitute 
nim  a  hawker  and  peddler  within  the  ordinary 
and  popular  meaning  of  those  terms. 

4.  An  indictment  alleging  that  defendant  un- 
lawfully, **on  the  Ist  day  of  October.  A.  D. 
1^5,  and  thence  continually  until  the  finding  of 
this  indictment,  did  engage  in,  carry  on,  and  con- 
duct the  business  of  hawker  and  peddler,  and 
did,  during  the  times  and  on  the  days  aforesaid 
hawk  and  peddle  at  divers  and  sundry  places  in 
said  county  sugar,  rice,  meat,  butter,  flour,  and 
lard,  without  first  having  obtained  a  state  license 
so  to  do,  contrary,"  etc.,  Is  sufficient^  under  sec- 
tion 10,  and  that  clause  of  subdivision  11,  §  9, 
c.  4322,  Acts  1895,  reading,  "Hawkers  and  ped- 
dlers shall  each  pay  for  license  tax  $300." 

5.  Where  the  last  clause  of  a  section  of  a  stat- 
ute is  plainly  inconsistent  with  the  first  portion 
of  the  same  section,  and  this' first  portion  con- 
forms to  the  obvious  policy  and  intent  of  the  leg- 
islature, the  last  clause,  if  operative  at  all,  must 
be  so  construed  as  to  give  it  an  effect  consistent 
with  the  first  portion  of  the  section,  and  the  poli- 
cy thereby  indicated. 

6.  The  last  clause  of  subdivision  11,  S  9,  c. 
4322,  Acts  1895,  beginning,  "All  persons  or  deal- 
ers traveling  from  place  to  place,^*  etc.,  does  not 
include  any  person  who  is  properly  a  "hawker 
and  peddler,**^  as  ordinarily  and  popularly  under- 
stood by  those  words,  used  in  a  previous  clause 
in  the  same  subdivision. 

7.  One  who,  as  agent  for  a  railroad  company, 
travels  about  from  place  to  place  in  a  railroad 
commissary  car,  cBxrymjg  with  him  goods,  wares, 
and  merchandise  belonging  to  his  principal,  of- 
fering and  selling  same,  for  a  commission,  at 
retail  to  employes  of  his  principal  only,  taking 
in  payment,  or  as  security  for  the  payment,  of 
the  purchase  price,  orders  on  his  principal,  drawn 
by  the  employes  against  wages  earned  or  to  be 
earned,  is  a  hawker  and  peddler,  within  the 
meaning  of  those  words  in  the  clause  of  subdi- 
vision 11,  S  9,  c.  4322,  Acts  1895,  reading, 
"Hawkers  and  peddlers  shall  each  pay  for  li- 
cense tax  $300." 

8.  The  clause  of  subdivision  11,  S  9,  c.  4322, 
Acts  1895,  beginning,  "Hawkers  and  peddlers 
shall  each  pay  for  license  tax  $300,"  makes  no 
discrimination  between  residents  and  nonresi- 
dents, nor  between  products  or  manufactures  of 
this  state  and  other  states.  It  is  not  inoperative 
as  an  interference  with  interstate  commerce, 
when  applied  to  a  peddler  who  brings  his  goods 
from  another  state  into  this  state  for  sale  at  re- 
tail, where  the  goods  are  in  this  state  when  of- 
fered for  sale,  when  orders  are  taken  for  them, 
and  deliveries  made,  and  where  the  goods  are  in 
this  state  when  all  negotiations  prior  to  and  at- 
tending sales  of  same  are  had,  and  the  goods  are 
not  sold  in  original  packages,  but  at  retail  in 
small  quantities.  ^^-^  j 

(Syllabus  by  the  Ck)urt|tized  by  LjOOQ IC 
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Error  to  circuit  court,  Pasco  county;  Barron 
Phillips,  Judge. 

J.  N.  Hall  was  found  guilty  and  fined  for 
hawking  and  peddling,  and  he  brings  error. 
Affirmed. 

At  the  spring  term,  1896,  of  the  circuit  court 
of  Pasco  county  the  plaintiff  in  error  was  in- 
dicted for  hawking  and  peddling  without  li- 
cense. The  indictment,  omitting  formal  parts, 
charged  that  the  defendant  unlawfully,  on  the 
"1st  day  of  October,  A.  D.  1895,  and  thence 
conthiually  until  the  finding  of  this  indictment, 
did  engage  in,  carry  on,  and  conduct  the  busi- 
ness of  hawker  and  peddler,  and  did  durhig  the 
times  and  on  the  days  aforesaid  hawk  and  ped- 
dle at  divers  and  sundry  places  in  said  county 
sugar,  rice,  meat,  butter,  flour,  and  lard,  with- 
out flrst  having  obtained  a  state  license  so  to 
do,  contrary,"  etc.  The  defendant  was,  by 
consent,  tried  by  the  court  without  a  Jury,  up- 
on an  agreed  statement  of  facts,  and  at  the 
spring  term,  1897,  was  found  guilty,  and  sen- 
tenced to  pay  a  fine  of  $100. 

The  defendant  moved  in  arrest  of  Judgment 
upon  two  grounds:  "(1)  That  the  indictment 
does  not  sufficiently  set  out  the  offense  as  to 
bring  It  within  the  statute;  (2)  that  the  Judg- 
ment is  illegal,  in  being  in  the  alternative." 
This  motion  being  overruled,  the  defendant 
moved  for  a  new  trial  upon  the  following 
grounds:  (1)  That  the  agreed  statement  of 
facts  did  not  show  a  violation  of  the  statute; 
(2)  that  the  court  did  not  give  the  defendant 
the  benefit  of  every  reasonable  doubt  arising 
from  the  evidence;  (3)  that  the  Judgment  of 
the  court  was  not  sustained  by  the  evidence. 
This  motion  being  overruled,  the  defendant 
sued  out  the  present  writ  of  error  from  the 
sentence  imposed  upon  him,  assigning  as  er- 
ror—First, that  the  court  erred  in  denying  the 
motion  in  arrest  of  Judgment;  second,  that  the 
covrt  erred  in  refusing  the  motion  for  a  new 
trial.  By  the  agreed  statement  of  facts  it  ap- 
pears that  the  defendant,  acting  under  the 
written  contract  hereinafter  referred  to,  did,  on 
various  dates  within  two  years  next  before  the 
finding  of  the  indictment,  have  attached  to  the 
trains  on  the  Savannah,  Florida  &  Western 
Railway  Ck>mpany  passing  through  Pasco 
county  cars  containing  various  kinds  of  provi- 
sions, merchandise,  etc.;  that  these  supply 
cars  were  stopped  at  various  section  houses 
along  the  line  of  the  said  railway  company  in 
Pasco  county,  and  upon  written  orders  (in  the 
forms  hereinafter  given)  issued  to  the  em- 
ployte  of  the  railway  company  provisions  from 
said  cars,  taking  for  same  orders  on  the  rail 
way  company  (in  the  forms  hereinafter  given). 
The  storehouse  from  which  the  supplies  for  the 
car  were  obtained  was  located  at  Montgomery, 
Ala.,  one  of  the  termini  of  the  Plant  System. 
The  Savannah,  Florida  &  Western  Railway 
was  a  part  of  the  Plant  System.  No  license 
was  paid  by  defendant  for  the  conduct  of  said 
business.  The  defendant  did  not,  within  two 
years  of  the  finding  of  the  indictment,  sell  or 
offer  to  sell  any  goods,  wares,  or  merchandise 
to  the  public,  nor  to  any  other  person,  except 


the  employ^  of  the  company;  nor  did  the 
defendant  solicit  the  public  to  buy  any  goods, 
wares,  or  merchandise  either  from  himself  or 
his  employer,  but  issued  from  said  cars  provi- 
sions to  the  employ^  of  the  railway  company 
only,  taking  no  money  therefor,  but  orders,  as 
before  stated,  though  provisions  were  often 
issued  to  employes  Immediately  on  their  em- 
ployment, when  no  wages  were  due  them, 
to  enable  such  employ^  to  have  provisions  up- 
on which  to  begin  work  without  delay. 

The  original  contract  between  defendant  and 
his  employer,  the  Alabama  Midland  Railway 
Company,  was  dated  October  1,  1889,  and  by 
its  terms  defendant  was  appointed  to  take 
charge  of,  run,  and  operate  for  the  railway  com- 
pany, and  on  its  account,  commissary  and  sup- 
ply cars;  that  is  to  say,  cars  from  which  goods, 
wares,  merchandise,  provisicMis,  medicines,  ra- 
tions, etc.,  were  issued  and  delivered  to  serv- 
ants and  employte  of  the  company,  at  such 
prices  as  the  company  might  from  time  to 
time  fix  and  determine,  but  to  none  other  than 
those  in  the  employment  of  the  company,  in 
the  several  counties  through  which  the  rail- 
way was  operated  in  Alabama  and  Georgia; 
the  company  agreeing  to  furnish  all  cars  and 
supplies  to  defendant  necessary  and  sufficient 
to  enable  him  to  do  the  work  contemplated  by 
the  contract,  and  to  pay  defendant  as  compen- 
sation a  commission  of  5  per  cent  on  all  mon- 
eys collected  on  the  company's  pay  roll,  as  evi- 
denced of  the  amount  deducted  from  the  wages 
of  the  employes,  and  in  part  payment  thereof 
for  such  goods,  wares,  and  merchandise  as 
might  be  furnished  and  supplied  to  them  from 
month  to  month  under  the  contract  The  de- 
fendant thereby  agreed  to  be  subject  to  the 
orders  and  reguhitions  of  the  superintendent  of 
the  comjMiny  for  the  management  and  opera- 
tion of  said  cars,  and  to  deliver  to  employ6s 
of  the  company  the  supplies  and  rations  be- 
fore mentioned  at  such  places  along  the  line 
of  the  rafiway  as  the  superintendent  might  di- 
rect The  contract  contained  a  provision  for 
Its  termination  by  either  party  under  certain 
conditions.  By  an  indoi-sement  made  May  1, 
1895,  the  terms  and  conditions  of  said  contract 
were  extended  to  commissary  and  supply  cars 
over  any  of  the  roads  and  lines  or  divisions 
constituting  a  part  of  the  Plant  System,  when- 
ever and  wherever  the  president  or  general 
superintendent  of  the  Plant  System  might  di- 
rect. The  written  orders  before  referred  to 
were  in  the  following  forms:    "Montgomery, 

Ala.,' ,  189—.    Plant  System  Railroad  Ca 

pay  J.  N.  Hall,  for  value  received,  the  sum 
of  this  bill,  and  deduct  from  any  wages,  and 
thirty  days  after  date  I  promise  to  pay,  and 
do  hereby  waive  the  benefit  of  all  laws  exempt- 
ing real  and  personal  pw^erty  from  levy  and 

sale.     John    Doe.     Bulk    meat,   ^.     Ham, 

.     Flour,    .     Meal,    .     Lard,    — — . 

Sugar,  .    Cloffee,  .    Rice,  .     Grits, 

.  Yeast  powders,  .  Milk,  .  To- 
bacco,       Soap,  ,    Syrup,  .  Shoes, 

.    Merchandise,    ,     John    Smith,    Sec. 

Foreman,  Sec.  No.  — Digtil7^cffi^vCj<!Montgom- 
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ery,  Ala., ,  189—.  Plant  System  of  Rail- 
ways pay  to  J.  N.  Hall  the  amount  of  this 

bill  furnished  me,  the  sum  of  $ .     Meat, 

.     Flour, .    Tobacco, .    John  Doe, 

Brakeman  emp.  on  4th  Dlv."    "Montgomery, 

Ala., ,  189—.     Plant  System  of  Railways 

pay  to  J.  N.  Hall  the  amount  of  this  bill  fur- 
nished me,  and  thirty  days  after  date  I  prom- 
ise  to  pay,  for  value  received,  the  sum  of 

$ ,  and  deduct  from  my  wages;  and  I  do 

hereby  waive  the  benefit  of  all  laws  exempting 
real  and  personal  property  from  sale.  John 
Doe,  .Bralcemen  employed  on  4th  Dlv.  Wit- 
ness: Jno.  Smith." 

Section  10,  c.  4322,  Acts  1895,  provides,  among 
.  other  things:  "Any  person  or  persons,  firm  or 
association,  that  shall  carry  on  or  conduct  any 
business  or  profession  for  which  a  license  is 
required,  without  first  obtaining  such  license, 
shaU,  except  hi  such  cases  as  are  otherwise 
provided  for  in  this  act,  be  guilty  of  a  misde- 
meanor, and  upon  conviction,  shall  be  punish- 
ed by  a  fine  of  not  more  than  double  the 
amount  required  for  such  license."  The  elev- 
enth subdivision  of  section  9  of  the  same  act 
provides:  "Owners  or  managers  of  each  boat 
used,  wholly  or  in  part,  for  peddling,  of  leas 
than  twenty  tons,  shall  pay  for  a  license  ten 
dollars,  and  for  more  than  twenty  tons,  shall 
pay  for  license  thirty  dollars.  All  traveling 
picture  or  book  agents,  shall  pay  for  license 
tax  ten  dollars.  Hawkers  and  peddlers  shall 
each  pay  for  license  tax  three  hundred  dol- 
lars; provided,  the  words  book  agents,  ped- 
dlers and  hawkers  shall  not  apply  to  vendoi-s 
of  religious  books  only;  provided  also,  that 
boats  and  vehicles  engaged  in  the  sale  of  veg- 
etables and  fresh  meat,  the  product  of  tbe  farm 
or  plantation,  and  which  is  butchered  upon  the 
farm,  and  plantation  products,  fish  and  oysters, 
shall  not  be  considered  as  peddlhig  boats  or 
vehicles.  All  unlicensed  traveling  dealers  who 
shall  bargain  or  sell  any  goods,  wares  or  mer- 
chandise, including  beers,  wines  and  liquors, 
for  cash  or  otherwise,  by  sample  or  in  any  oth- 
er manner,  for  present  or  future  delivery  to 
any  other  person  whatsoever,  by  himself  or 
agent  or  agents  following  after  to  deliver  and 
odlect  for  same,  except  a  licensed  dealer,  shall 
be  deemed  a  peddler  under  this  act.  This  act 
flhall  include  peddlers  of  clocks,  stoves  or 
ranges,  and  sewing  machine  agents,  whether 
Belling  by  sample,  or  on  future  delivery,  or 
otherwise;  provided,  that  permanent  or  local- 
ly established  agents  shall  be  exempt  from  the 
provisions  of  this  section.  All  persons  or  deal- 
ers, traveling  from  place  to  place,  selling  goods, 
wares  or  merchandise  of  any  and  all  descrip- 
tions, shall  pay  a  license  tax  of  fifty  dollars 
in  each  county;  and  it  shall  be  unlawful  for 
such  persons  or  dealers  to  sell  or  attempt  to 
sell  imder  or  by  virtue  of  the  license  of  any 
other  licensed  dealer,  merchant,  store-keeper  or 
druggist;  provided,  that  permanent  or  locally 
established  agents  shall  be  exempt  from  the 
provisions  of  this  section."  The  indictment 
against  the  defendant  was  predicated  upon 
these  provisions. 


E.  K.  Foster  and  T.  P.  Lloyd,  for  plaintiff  In 
error.  William  B.  Lamar,  Atty.  Gen.,  for  the 
State. 

CARTER,  J.  (after  stating  the  facts).  1.  It 
is  Insisted  by  the  plaintiff  in  error  that  the  in- 
dictment was  bad  for  duplicity,  in  that  it 
charged  him  with  two  substantive  offenses, 
viz.  hawking  and  peddling;  that,  while  a 
hawker  is  necessarily  a  peddler,  a  peddler  is 
not  a  hawker,  unless  and  unUl  he  begins  to 
attract  attention  to  his  wares  by  outcries  or 
other  device;  and  that  the  legislature  did  not 
use  the  words  hiterchangeably  in  the  statute 
under  consideration,  but  used  them  in  a  dif- 
ferent sense,  as  is  evidenced  by  the  language, 
"hawkers  and  peddlers  shall  each  pay,"  etc 
We  have  failed  to  find  a  single  case  at  law 
where  the  supposed  distinction  pomted  out  by 
plaintiff  in  error  has  ever  been  enforced,  or 
even  recognized,  except  In  the  remarks  of 
Chief  Justice  Shaw,  in  the  case  of  Com.  v. 
Ober,  12  Cush.  493,  where  he  said:  **The 
leading  primary  idea  of  a  hawker  and  peddler 
is  that  of  an  itinerant  or  traveling  trader,  who 
carries  goods  about  in  order  to  sell  them,  and 
who  actually  sells  them  to  purchasers,  In  con- 
tradistinction to  a  trader  who  has  goods  for 
sale,  and  sells  them  in  a  fixed  place  of  busi- 
ness. Superadded  to  this  (though,  perhaps, 
not  essential),  by  a  'hawker*  is  generally  un- 
derstood one  who  not  only  carries  goods  for 
sale,  but  seeks  for  purchasers  either  by  out- 
cry, which  some  lexicographers  conceive  as  In- 
timated by  the  derivation  of  the  word,  or  by 
attracting  notice  and  attention  to  them  as 
goods  for  sale  by  actual  exhibition  or  exposure 
of  them  by  placards  or  labels,  or  by  a  con- 
ventional signal,  like  the  sound  of  a  horn  for 
the  sale  of  fish."  It  is  there  admitted,  how- 
ever, that  the  distinction  drawn  is  not  es- 
sential, and  all  of  the  standard  dictionaries  to 
which  we  have  access  give  one  definition  of  the 
word  "peddler"  as  "a  hawker,"  and  vice  versa. 
See  the  Century  and  Webster's  International, 
tit  "Hawker,"  "Peddler."  So  in  many  def- 
initions of  the  terms  by  the  courts  and  text 
writers  the  words  are  regarded  as  synonymous 
when  undefined  by  statute.  Bish.  St.  Crimes, 
S  1074;  Fisher  v.  Patterson,  13  Pa.  St.  335; 
City  of  South  Bend  v.  MarUn,  142  Ind.  30,  41 
N.  E.  315;  Bmert  v.  Missouri,  156  U.  S.  296, 
15  Sup.  Ct  367.  There  is  nothing  in  the  lan- 
guage quoted  from  our  statute  indicating  that 
the  legislature  intended  to  recognize  any  dis- 
tinction between  the  business  of  a  hawker  and 
a  peddler.  The  clause  quoted  by  plahitiff  in 
error,  "hawkers  and  peddlers  shall  each  pay," 
means  no  more  than  "each  hawker  and  peddler 
shall  pay."  It  was  not  used  to  distinguish 
hawkers  from  peddlers,  but  to  impose  the 
license  upon  each  person  engaged  in  the  busi- 
ness of  hawking  and  peddling,  and  to  prevent 
the  use  of  one  license  by  more  than  one  per- 
son by  means  of  associations  and  partnerships. 
A  reference  to  previous  legislation  in  this  state 
regulating  and  licensing  hawkers  and  peddlers 
shows  clearly  that  from 
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words  have  been  regarded  as  synonymous 
and  interchangeable.  Acts  1831-^,  pp.  373, 
374;  Duval's  Oomp.  Laws,  p.  309;  Acts  1845; 
Thomp.  Dig.  p.  88,  8  13;  Acts  1852-53,  cc  530, 
531.  The  revenue  act  of  1809  (chapter  1713, 
S  U)  contained  the  following  clause:  "Owners 
or  managers  of  each  boat  used  wholly  or  in 
part  for  peddling,  of  less  than  twenty  tons 
shall  pay  a  license  of  ten  dollars,  and  of  more 
than  twenty-five  tons  fifty  dollars,  hawkers 
and  foot  peddlers,  for  each,  shall  pay  a  license 
of  ten  dollars,  peddlers  with  horse  and  cart 
or  carriage  twenty  dollars;  provided,  that  boats 
and  carts  engaged  in  the  sale  of  vegetables 
or  plantation  products,  fish  not  by  the  bar- 
rel, or  oysters,  shall  not  be  considered  as 
peddling  boats  or  carts."  This  language  is 
significant,  as  it  has  been  substantially  re- 
enacted  in  every  revenue  law  since  that  time, 
except,  of  course,  the  amount  of  the  license 
has  not  always  been  the  same,  and  in  late 
statutes  the  distinction  between  the  amount 
of  license  to  be  paid  by  foot  peddlers  and 
those  with  horse  and  cart  or  carriage  has  not 
been  kept  up;  and  by  late  addidons  to  this 
language  in  revenue  statutes,  other  classes  of 
itinerant  vendors  have  been  placed  in  the  ped- 
dling and  hawking  dass,  while  hawkers,  ped- 
dlers, and  itinerant  vendors  of  medicine,  etc., 
have  been  placed  under  licenses  peculiar  to 
themselves.  See  Laws  1870-72,  c  1887;  Laws 
1873-75,  c.  1976;  Laws  1879,  c.  3090;  Laws 
1881,  a  3219;  Laws  1883,  c.  3413;  Laws  1887, 
c.  3681;  Laws  1889,  c.  38i7;  Laws  1890-91, 
c.  4010;  and  Laws  1893,  c.  4115.  There  is 
nothing  hi  the  language  of  the  act  of  1886  in- 
diaating  an  intention  to  use  tbe  words 
"hawkers"  and  "peddlers"  In  any  other  sense 
than  as  synonymous  and  interchangeable, 
as  had  been  the  case  in  previous  legisla- 
tion of  the  same  character,  extending  over  a 
period  of  60  years.  The  indictment  was, 
therefore,  not  bad  for  duplicity. 

2.  It  is  also  insisted  that  the  indictment 
was  bad  because  it  failed  to  allege  that  the 
defendant  sold,  or  offered  for  sale,  any  of  the 
articles  mentioned  therein.  It  is  argued  by 
plaintiff  in  error  that  the  statute  expressly  de- 
fines, a  peddler  to  be  an  '^unlicensed  traveling 
dealer  who  shall  bargain  or  sell,"  etc.,  and 
that  the  hidictment  must  allege  a  sale,  in  order 
to  charge  the  offense  within  this  definition. 
If  this  clause  of  the  statute  was  Intended 
to  furnish  an  exclusive  definition  of  the  hawker 
and  peddler  Intended  to  be  taxed,  we  think 
the  argrument  would  be  sound.  But  this  def- 
inition was  not  Intended  to  be  exclusive;  It 
was  Intended  to  make  certain  persons  peddlers 
who  were  not  ordinarily  and  popularly  under- 
stood to  be  such.  In  other  words,  it  was  in- 
tended to  dass  as  peddlers  certain  persons  not 
meant  by  the  general  words  "hawkers  and 
peddlers,"  previously  used,  and  it  was  not  in- 
tended thereby  to  restrict  the  ordinary  and 
popular  and*  long-accepled  meaning  of  those 
words.  Of  course,  an  Indictment  against  one 
not  embraced  within  the  general  words  '*hawk- 
en  and  peddlers,"  but  embraced  withhi  the 


statutory  definition,  must  follow  the  language 
of  this  definition,  and  an  Indictment  in  the 
ordinary  or  common-law  form  for  hawking 
and  peddling  oannot  be  sustained  by  proof  of 
acts  constituting  one  a  peddler  only  by  reason 
of  the  statutory  definition,  and  which  would 
not.  Independent  of  the  statutory  definition, 
constitute  him  a  peddler.  Bish.  St.  Grimes, 
U  41^-121;  State  v.  Henn,  39  Minn.  404,  40 
N.  W.  564;  People  v.  Dumar,  106  N.  Y,  502, 
13  N.  E.  325.  We  think  the  indictment  hi 
this  case  was  sufiidently  definite  to  warrant 
a  conviction  without  a  specific  allegation  that 
defendant  sold  goods  as  a  peddler  or  hawker. 
It  is  alleged  that  defendant  did  engage  in, 
carry  on,  and  conduct  the  bushiess  of  hawker 
and  peddler,  and  did  *  *  *  hawk  and  ped- 
dle certain  named  goods  at  divers  and  sundry 
places  In  the  county  of  Pasco.  This  was  en- 
tirely sufficient,  fbr  the  allegation  that  he  did 
hawk  and  peddle  goods  necessarily  Implies 
sales  or  offers  to  sell.  One  sale  would  not 
necessarily  show  that  defendant  was  engaged 
in  the  business  of  peddling  and  hawking,  but 
the  words  "did  hawk  and  peddle  at  divers 
places"  do,  to  connection  with  other  allega- 
tions, show  that  defendant  conducted  and  car- 
ried an  the  bustoess  of  a  hawker  and  peddler. 
Bish.  St.  Crimes,  8  1084;  Sterne  v.  State,  20 
Ala.  43;  State  v.  Sprinkle,  7  Humph.  36. 

3.  It  is  further  insisted  that  the  facts 
agreed  upon  do  not  prove  the  allegations  of 
the  hidictment  (a)  that  the  defendant,  if  sub- 
ject to  any  license,  was  a  person  or  dealer 
traveling  from  pflace  to  place,  required  to  pay 
a  license  of  $50,  and  should  have  been  indict- 
ed as  such;  (b)  that  defendant  cannot  be  con- 
sidered a  peddler  unless  he  sold,  or  offered  to 
sell,  to  the  public  generally;  and  (c)  It  Is  sug- 
gested that  we  read  the  cases  of  Bobbins  v. 
Taxing  Dlst,  120  U.  S.  489,  7  Sup.  Ct  592, 
and  Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Gt. 
1,  in  connection  with  the  fact  that  the  store- 
house from  which  the  provisions  sold  by  de- 
fendant were  obtained  Is  located  in  the  state 
of  Alabama,  from  which  we  infer  that  defend- 
ant contends  that,  as  applied  to  his  case,  our 
statute  Is  inoperative  as  an  interference  with 
Interstate  commerce. 

(A)  To  give  the  last  clause  of  the  secton  of 
the  statute  now  under  consideration  its  full 
natural  meaning,  would  bring  It  into  direct 
and  irreconcilable  conflict  with  a  previous 
dause  of  the  same  section  Impostog  a  lioenee 
of  $300  on  hawkers  and  peddlers.  The  obvi- 
ous legislative  policy  and  intent  was  to 
tax  hawkers  and  peddlers  $300  for  license. 
As  to  this  there  can  be  no  mistake.  A  con- 
sideration of  this  statute  in  connection  with 
previous  ones  on  the  same  subject  leaves 
no  room  for  doubt  as  to  this  point.  But 
it  is  not  to  be  presumed  that  the  legisla- 
ture intended  to  Impose  two  separate  license 
taxes  upon  hawkers  and  peddlers,  nor  to 
permit  a  hawker  and  peddler  to  evade  the 
I)ayment  of  a  $300  license  by  taking  out  a 
$50  one.  On  the  contrary.  It  is  clear  that  the 
legislature  intended  to  impose  a  tax  of  $300 
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on  each  persons  as  come  within  the  ordinary 
and  popular  meaning  of  the  words  "hawker 
and  peddler/'  and  a  $50  tax  npon  an  entireily 
different  class  of  persons,  yiz.  those  persons 
or  dealers  w1k>  were  not  hawkers  and  ped- 
dlers, but  who  traveled  "from  place  to 
place  selling  goods,  wares,  or  merchandise  of 
any  and  all  descriptions."  The  latter  class 
were  expressly  ixrohibited  from  selling  or  at- 
tempting to  sell  under  the  license  of  any  other 
licensed  dealer,  merchant,  stOTekeeper  or  drug- 
gist, and,  if  an  unlicensed  dealer  of  this  char- 
acter did  bargain  or  sell  any  goods,  wares, 
and  merchandise  in  the  manner  defined  by 
the  preceding  clause  of  this  section,  he  be- 
came a  peddler,  subject  to  a  license  of  $300. 
But  it  was  never  intended  by  this  last  clause 
to  limit  or  qualify  the  meaning  of  the  words 
"hawker  and  peddler,"  used  in  the  previous 
clause;  nor  was  it  intended  to  include  in  this 
last  clause  any  pevBon  who  properly  came 
under  the  term  'Ihawker  and  peddler"  as  pre- 
viously used.  It  is  unnecessary  for  us  to  de- 
termine at  this  time  the  precise  definition  of 
"a  person  or  dealer  traveling,"  etc.  What  we 
do  detennhie  is  that  he  is  some  person  other 
than  a  hawker  and  peddler  in  the  ordinary 
and  popular  meaning  of  those  terms  as  used 
in  the  previous  clause.  In  so  holding  we  ad- 
here to  the  role  aimounced  in  Sams  v.  King, 
18  Fla.  557,  that  where  the  last  clause  of  a 
section  of  a  statute  is  plainly  inconsistent 
with  the  first  portion  of  the  same  section, 
and  this  first  portion  conforms  to  the  obvious 
policy  and  intent  of  the  legislature,  the  last 
(dause,  if  operative  at  all,  must  be  so  con- 
strued as  to  give  It  an  effect  consistent  with 
the  first  portion  of  the  section,  and  the  policy 
thereby  indicated. 

(B)  The  evidence  shows  that  tDe  defendant 
engaged  in  the  business  of  traveling  about 
from  place  to  place,  carrying  with  him  goods, 
wares,  and  merchandise,  which  he  offered  and 
sold  at  retaiL  There  can  be  no  question  that 
this  constituted  his  business  that  of  a  hawk- 
er and  peddler,  within  the  ordinary  and  pop- 
ular meaning  of  those  terms  (Bish.  St.  Crimes, 
S  1074;  Fisher  v.  Patterson,  13  Pa.  St  335; 
City  of  South  Bend  v.  Martin,  142  Ind.  30,  41 
N.  E.  315;  Emert  v.  Missouri,  156  U.  a  286, 
15  Sup.  Ct.  367),  unless  it  is  relieved  of  that 
character  by  the  fact  that  the  goods  were  sold 
only  to  employ^  of  his  principal.  We  are 
cited  to  the  case  of  Vicksburg  &  M.  B.  Go. 
T.  State,  62  Mis&  105,  where  it  waa  held  that 
under  a  state  of  facts  very  similar  to  those 
in  the  present  case  a  railroad  company  was 
not  liable  to  a  tax  for.  the  privilege  of  running 
"a  trading  car,"  the  court  disposing  of  the 
case  by  remarking  that  the  company,  under 
such  circumstances,  was  not  a  trader  within 
the  xx>pular  meaning  of  that  word,  nor  was 
its  car  a  "trading  car,"  taxable  under  the 
provisionfl  of  the  Ck>de  of  that  state;  that 
laws  imposhig  privilege  taxes  were  to  be  con- 
strued tn  favor  of  the  citizen,  and  no  occu- 
pation was  to  be  taxed  unless  clearly  within 
the  provisions  of  such  laws.     The  same  court. 


in  a  later  case  (Alcorn  v.  State,  71  Hiss.  4d4, 
15  South.  37),  held  that  the  owner  of  a  large 
plantation  having  numerous  tenants,  who 
kept  a  store  from  which  he  furnished  supplies 
to  his  tenants  at  usual  credit  prices,  for  profit, 
was  liable  to  the  privilege  tax  "on  each  store" 
imposed  by  law,  although  the  owner  kept  only 
such  goods  as  were  necessary  for  nis  tenants, 
and  refused  to  sell  to  any  others.  See,  also, 
Thibaut  V.  Kearney,  45  La.  Ann.  149,  12 
South.  139.  The  defendant  in  the  present  case 
sold  only  to  employes  of  his  principal;  in  oth- 
er words,  to  a  select  class  of  customers,— 
those  who  were  almost  certain  to  pay.  His 
employers  fixed  the  prices,  and  allowed  him  a 
commission  on  the  collections  from  sales  made 
by  him.  He  was  none  the  less  a  peddler  be- 
cause he  sold  only  to  a  few  people,  or  to  those 
of  a  select  class,  and  refused  to  sell  to  others. 
Suppose  he  sold  only  to  males,  or  to  females, 
or  to  white  persons,  or  to  solvent  persona, 
would  that  alter  the  fact  that  he  was  engaged 
in  the  business  of  traveling  about  from  place 
to  place  carrying  merchandise,  offering  and 
selling  same  at  retail?  We  think  not.  The 
law  designed  to  tax  the  business  of  peddling 
without  reference  to  its  magnitude.  We  are 
of  opinion  that  the  agreed  facts  warranted  the 
finding  of  guilty. 

(C)  The  cases  referred  to  by  plaintiff  in  er- 
ror under  this  head  have  been  carefully  re- 
viewed by  the  supreme  court  of  the  United 
States  in  the  comparatively  recent  case  of  Em- 
ert V,  Missouri,  15#3  U.  S.  296,  15  Sup.  Ct.  367. 
A  short  quotation  from  that  case  will  disiwse 
of  this  point.  Mr.  Justice  Gray,  speaking  for 
the  court,  said:  'The  defendant's  occupation 
was  offering  for  sale  and  selling  sewing  ma- 
chines by  going  from  place  to  place  in  the 
sate  of  Missouri,  in  a  wagon,  without  a  li- 
cense. There  is  nothing  in  the  case  to  show 
that  he  ever  offered  for  sale  any  macbme  that 
he  did  not  have  with  him  at  the  time.  His 
dealings  were  neither  accompanied  nor  fol- 
lowed by  any  transfer  of  goods,  or  of  aay 
order  for  their  transfer,  from  one  state  to  an- 
other; ,  and  were  neither  interstate  coiumerce 
in  themsdves,  nor  were  they  in  any  way  con- 
nected with  such  commerce.  The  only  busi- 
ness or  commerce  in  which  he  was  engaged 
was  internal  and  domestic,  and,  so  far  as  ap- 
pears, the  only  goods  in  which  he  was  deal- 
ing had  become  part  of  the  mass  of  property 
within  the  state.  Both  the  occupation  and 
the  goods^  therefore,  were  subject  to  the  tax- 
ing power  and  to  the  police  power  of  the 
state."  This  quotation  fully  states  the  facts 
of  this  case,  except  that  defendant  was  sell- 
ing goods,  wares,  and  merchandise,  instead  of 
sewing  machines,  and  was  traveling  in  a  car, 
instead  of  a  wagon.  The  goods  were  brought 
into  this  state  for  the  purpose  of  sale  at  retail. 
They  were  not  even  sold  in  original  packages, 
but  were  retailed  in  small  quantities  at  vari- 
ous places.  The  goods  were  in  this  state 
when  offered  for  sale.  The  goods  were  in 
this  state  when  orders  were  taken  for  them. 
Deliveries  were  made  at-jj^  SJn^g^^lfktoat 
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the  orders.  All  negotiations  prior  to  and  at- 
tending the  sales  were  had  with  reference  to 
goods  then  present  In  this  state.  The  clause 
of  the  statute  under  which  we  sustain  this 
conviction  made  no  discrimination  between 
residents  or  nonresidents,  nor  between  prod- 
ucts or  manufactures,  or  this  state  and  other 
states.  This  being  true,  the  case  of  Bmert  y. 
Missouri  Is  conclusive  of  this  question. 
The  judgment  is  therefore  affirmed. 


(U7  Ala.  160) 

STATE  ex  rel.  HARRIS  y.  ELLIOTT. 

(Supreme  Court  of  Alabama.     Feb.  5,   1898.) 
Elections— Contest— Quo  Warranto. 

1.  The  statutory  election  contest,  and  the 
remedy  by  quo  warranto,  are  cumulative  reme- 
dies, unless  the  statute  makes  the  one  exclusive 
of  the  other. 

2.  Gadsden  City  Charter  (Acts  1882-83,  p. 
281),  relating  to  the  election  of  mayor,  pro- 
vides that  any  election  "under  this  act"  may  be 
contested  in  the  manner  provided  by  law  for  the 
contest  of  the  election  of  judge  of  probate,  as 
far  as  the  same  will  apply.  Ueldy  that  as  the 
provision  relating  to  the  contest  of  the  election 
of  a  judge  of  probate  does  not  apply  to  the  con- 
test of  the  election  of  mayor  because  of  his  non- 
residence,  the  latter  contest  could  be  maintained 
by  information  in  quo  warranto. 

Appeal  from  drcult  court,  Etowah  county. 

Quo  warranto  proceedings  by  the  state,  on 
the  relation  of  Pink  M.  Harris,  against  James 
M.  Elliott,  Jr.,  to  oust  defendant  from  the  of- 
fice of  mayor  of  the  city  of  Gadsden.  From  a 
judgment  sustaining  a  demurrer  to,  and  dls- 
nUsslng,  the  petition,  relator  appeals.   Reversed. 

At  a  municipal  election  held  In  Gadsden  on 
the  first  Tuesday  In  March,  1S&7  (It  being  the 
second  day  of  the  month),  the  appellee  was 
elected  mayor  of  said  dty,  and  was  In  due  time 
Inducted  Into  said  ofllce,-  and  is  now  In  pos- 
session of  the  same,  exercising  the  authority, 
performing  the  functions,  and  enjoying  the 
emoluments  of  the  same.  The  petition  shows 
that  at  the  time  of  said  election  the  appellee 
bad  not  resided  in  said  city  for  one  year  next 
preceding  the  election,  and  does  not  now  reside 
In  said  city.  Because  of  such  nonresldence, 
the  appellant  calls  on  him  to  show  by  what 
warrant  he  holds  said  office  and  exercises  the 
authority  thereof.  This  proceeding  was  Insti- 
tuted under  part  3,  tit.  2,  c  14,  p.  692,  of  the 
Code  of  1886,  and  the  amendatory  act  thereof. 
See  Acts  1892-93,  p.  789.  The  appellee  Inter- 
posed a  demurrer  to  the  petition,  and  among 
other  grounds  of  demurrer  assigned  were  num- 
bers that  raised  the  defense  that  under  section 
3177  of  the  Code  of  1886  the  court  could  not 
try  the  case  presented  on  the  petition. 

Denson  &  Tanner,  for  appellant.  Dortch  & 
Martin  and  Burnett  &  OuUi,  for  appellee. 

HEAD,  J.  By  the  charter  of  the  city  of 
Gadsden  (Acts  1882-i83,  p.  281),  a  mayor  is  re- 
qnh-ed  to  be  elected  by  the  people.  It  is  pro- 
vided that  no  person  shall  hold  the  office  of 
mayor  of  the  city  who  has  not  resided  therein 
one  year  preceding  the  election.    Section  14. 


A  prescribed  certificate  of  election  is  required 
to  be  given  the  mayor-elect,  which,  by  the 
terms  of  the  act,  entitles  him  to  possession  of 
his  office  immediately  upon  the  exphratlon  of 
the  term  of  his  predecessor  as  fixed  by  law,— 
subject,  however,  to  the  contestation  of  his 
right  as  at  the  time  of  the  adoption  of  the  char- 
ter was,  or  thereafter  might  be,  provided  by 
law  for  contesting  elections  of  judges  of  probate 
in  this  state.  Section  11.  And  by  section  16 
it  is  provided  "that  any  election,  under  this 
act,  may  be  contested  In  the  same  manner  as  Is 
now,  or  may  hereafter  be,  provided  by  the 
laws  of  this  state  for  the  contest  of  elections 
of  judge  of  probate,  as  far  as  the  same  will 
apply  to  contests  under  this  act"  When  this 
charter  was  passed,  and  ever  since,  there  was, 
and  has  been,  a  statutory  system  for  contest- 
ing elections  of  judges  of  probate,  and  other 
specified  officers,  before  special  judicial  tribu- 
nals created  for  the  purpose,  and  according  to 
prescribed  forms  or  methods  of  procedure. 
The  proceedhigs,  when  had,  are  judicial,  and 
finally  determine  the  rights  of  the  contestant 
and  contestee  hi  respect  of  their  claims  to  the 
office.  Eligibility  of  the  person  declared  elect- 
ed is  made  a  ground  or  cause  of  contest,  under 
this  system.  The  respondent,  James  M.  Elli- 
ott, Jr.,  was  declared  elected  mayor  of  Gads- 
den, and  inducted  into  the  office,  and  is  now 
discharging  the  duties  thereof.  Our  Code,  by 
a  system  separate  from  that  for  the  contest  of 
elections  just  referred  to,  preserves  the  substan- 
tial features  of  the  pre-existing  remedy  by  in- 
formation in  the  nature  of  quo  warranto,  adapt- 
ing to  it  prescribed  forms  of  procedure.  Code 
1886,  S  3167  et  seq.  By  section  3177  <a  part 
of  that  system)  it  is  provided  that  "the  validity 
of  no  election  which  may  be  contested  under 
this  Code  can  be  tried  under  the  provisions  of 
this  chapter."  Elllotfs  election  was  not  con- 
tested, but  the  relator  in  this  case  now  pro- 
ceeds by  the  information  in  the  nature  of  quo 
warranto,  seeking  to  oust  him  on  the  ground 
that  he  was  Ineligible  by  reason  of  nonresldence 
in  the  city  for  a  year  next  preceding  his  elec- 
tion; and  the  sole  question  presented  is  wheth- 
er or  not  the  remedy  by  contest,  as  In  cases 
of  probate  judges,  given  by  the  charter,  ex- 
cludes the  present  remedy  of  quo  warranto.  It 
seems  to  be  well  recognized  that  the  general 
rule  established  by  the  weight  of  authority  is 
that  a  special  remedy  given  by  statute  for  the 
contest  of  an  election  is  cumulative,  and  not 
exclusive  of  the  ordinary  jurisdiction  of  the 
courts,  unless  the  manifest  intention  of  the  stat- 
ute be  to  make  such  special  remedy  exclusive, 
and  such  hitentlon  must- be  manifested  by  af- 
firmative words  to  that  effect.  Judge  Dillon 
says,  "The  principle  is  that  the  jurisdiction  of 
the  courts  remains,  unless  it  appears  with  une- 
quivocal certainty  that  the  legislature  Intended 
to  take  it  away."  2  Dill  Mun.  Corp.  $  141. 
In  Parks  v.  State,  100  Ala.  634,  647,  et  seq., 
13  South.  756,  757,  Chief  Justice  Stone  stated 
that  "the  general  ruling  on  this  question  is 
that  the  statutory  contest  does  not  displace  the 
older  remedy  by  quo  warranto,  unless  the  stat- 
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nte  80  declares,  or  It  is  implied  in  its  terms; 
tliat,  in  the  absence  of  such  expression  or  im- 
plication, the  statutory  remedy  is  cumulative." 
And  he  collated  and  quoted  from  authorities 
on  the  question  pro  and  con.  The  great  weight 
of  these  authorities  sustains  the  principle  stat- 
ed. The  text  writers,  like  the  adjudged  cases, 
dilTer  in  their  statements  of  the  law  upon  the 
question.  Thus,  Dill.  Mun.  Corp.  S  141,  and 
McCrary,  Elect.  $  345,  broadly  declare  the  rule 
that  the  statutory  contest  and  remedy  by  quo 
warranto  are  cumulative  remedies,  unless  the 
statute  makes  the  one  exclusive  of  the  other, 
following  the  rule  declared  by  the  New  York, 
Wisconsin,  Nebraska,  Oregon,  Gaiifomia,  and 
Colorado  courts,  while  Pahie,  Elect  $  860,  Mer 
chem.  Pub.  Off.  S  2,  and  High,  Extr.  Leg. 
Rem.  617,  declare  the  opposite,  following  the 
rule  of  the  Pennsylvania  and  Ohio  courts.  The 
cases  of  the  first-stated  class  combat  the  cases 
of  Pennsylvania  and  Ohio,  and  are  fully  argued 
and  considered.  We  feel  constrained  to  adopt 
the  view  expressed  by  Chief  Justice  Stone  in 
Parks'  Case,  supra,  and  hold,  upon  the  great 
weight  of  authority,  that,  in  the  absence  of  stat- 
ute to  the  contrary,  the  remedies  are  cumu- 
lative. The  cases,  as  we  said,  are  collected 
in  the  Parks  Case;  but,  for  convenience  of  ref- 
erence, we  set  them  out  here:  Com.  v.  Leech, 
44  Pa.  St  332;  Com.  v.  Carrigues,  28  Pa.  St. 
9;  8.  c.  70  Am.  Dec.  lOtt;  Com.  v.  Baxter,  35 
Pa.  St  263;  State  v.  Marlow,  15  Ohio  St.  114; 
People  V.  Every,  38  Mich.  405;  Attorney  Gen- 
eral V.  Barstow,  4  Wis.  567;  State  v.  Mess- 
more,  14  Wis.  115;  People  v.  HaU,  80  N.  T. 
117;  Kane  v.  People,  4  Neb.  500;  State  v. 
McKinnon,  8  Or.  493;  People  v.  Holden,  28 
Cal.  124;  Stale  v.  Frazier  (Neb.)  44  N.  W.  471; 
People  V.  Londoner  (Coto.  Sup.)  22  Pac.  764; 
State  V.  Boyd  (Neb.)  48  N.  W.  739;  Dudley  v. 
Mayhew,  3  N.  Y.  9. 

Upon  due  consideration,  we  reach  the  con- 
clusion that  the  right  to  contest  the  election  of 
the  mayor  of  (jradsden  was  not  conferred  by 
the  Code.  It  was  conferred  alone  by  the  spe- 
cial charter  of  the  city.  It  is  not,  therefore, 
brought  within  the  provision  of  section  3177  of 
the  Code.  It  is  true,  the  charter,  by  reference 
to  the  laws  of  the  state  for  the  contest  of  elec- 
tions of  judges  of  probate,  adopts  those  laws, 
as  defining  the  manner  in  which  the  right  to 
contest  the  election  of  mayor  shall  be  exer- 
cised; but  that  relates  only  to  the  grounds  of 
contest  and  methods  of  procedure  provided  by 
those  laws,  and  not  to  the  right  of  contest  it- 
self, which  is  alone  conferred  by  the  charter. 
It  would  be  an  undue  extension  of  section  3177 
to  hold  that  it  referred  to  contests  provided  for 
by  special  acts  creating  charters  of  towns  or 
cities.  The  quo  warranto  proceeding  now  be- 
ing pursued,  being  a  remedy  independent  of 
statutory  contests  of  elections,  except  where 
said  section  3177  of  the  (Dode  makes  the  latter 
exclusive,  and  as  that  section  does  not  apply 
to  the  present  case,  the  complaint,  as  amend- 
ed, was  properly  filed.  The  Judgment  sustain- 
ing demurrers  to  the  petition  as  amended,  and 
dismissing  the  petition.  Is  reversed,  and  a  Judg- 


ment here  rendered  overruling  said  demurrers 
and  remanding  tbe  cause.  Reversed,  tendered, 
and  remanded. 
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(Supreme  Court  of  Alabama.     Feb.   1,  1898.) 

AdVBKSB  P09SB8910t«~RlGHT8  OT  TBN'ANTS  IN  COM- 
MOX^EJECTMENT— EVIDENCB—IKSTRUCTIOMB. 

1.  In  ejectment,  where  the  evidence  tended  to 
show  that  defendant's  ancestor  had  given  to  his 
three  sisters  the  land  in  controversy  in  exchange 
for  their  interest  in  other  lands,  and  on  the 
death  of  two  of  them  had  taken  and  retained  pos- 
session of  the  land  so  given,  the  court  properly 
charged  that,  if  such  change  was  made,  the  an- 
cestor became  a  tenant  in  common  with  the  re- 
maining sister,  and  that,  if  he  took  possession  as 
a  tenant  in  common,  or  for  his  sister,  recogniz- 
ing her  title,  his  possession  was  that  of  hers, 
and  so  continued,  unless  she  had  knowledge  that 
he  claimed  adversely;  the  burden  of  proof  of 
which  was  on  the  one  claiming  the  title  through 
such  adverse  possession. 

2.  In  ejectment,  where  the  evidence  tended  to 
show  that  defendant's  ancestor  had  given  to  his 
sisters  the  land  in  controversy  in  exchange  for 
their  interests  in  other  lands,  the  court  properly 
charged  that  if,  before  the  Civil  War,  the  sisters 
wen*  into  adverse  possession  of  the  land  they  ac- 
quired, and  they,  or  the  survivor  of  them,  retain- 
ed possession  for  10  years,  claiming  under  the 
excbange,  then  the  title  vested  in  them,  subject 
to  the  laws  of  descent  as  they  successively  died; 
but  that  in  computing  the  10  years  the  period  of 
the  war  should  be  deducted. 

3.  In  ejectment  involving  the  question  of  ad- 
verse possession  by  a  tenant  in  common  under 
a  deed  from  a  third  person,  conveying  the  legal 
title,  where  It  appeared  that  the  co-tenant  had  no 
notice  of  such  deed,  or  of  any  change  in  the  char- 
acter of  the  possession  after  its  execution,  or 
that  the  grantee  was  claiming  to  hold  adversely, 
the  court  properly  refused  to  instruct  that  the 
acquisition  of  the  legal  title  bv  the  grantee  pre- 
cluded the  right  of  plaintiff  claiming  under  the 
co-tenant  to  recover. 

4.  Declarations  of  third  persons  are  inadmissi- 
ble to  prove  the  sources  of  title  to  land. 

Appeal  from  circuit  court,  Jackson  county; 
J.  A.  Bilbro,  Judge. 

Action  In  ejectment  by  Letitia  B.  Webb 
against  George  Inglis.  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellee  against  the  appel- 
lant The  facts  of  the  case  are  set  forth  at 
length  in  the  opinion.  Sam  Inglis,  a  witness 
for  the  defendant,  having  testified  that  his 
father,  Elijah  Inglis,  had  been  in  possession 
and  control  of  the  lands  for  as  long  as  he 
could  remember,— 20  or  25  years,— was  ask- 
ed: "Did  you  ever  hear  your  father  explain 
about  the  title  to  the  land,— how  it  came 
and  passed  through  the  family?'  The  plain- 
tiff objected  to  this  question,  which  objection 
the  court  sustained,  and  the  defendant  duly 
excepted.  Upon  the  introduction  of  all  the 
evidence  the  court,  at  the  request*  of  the 
plaintiff,  gave  to  the  Jury  the  following  writ- 
ten charges:  (1)  "Llge  Inglis,  under  the  law, 
when  his  two  sisters  died  intestate,  acquired 
an  interest  as  tenant  in  common  in  the  land, 
If  the  land  had  been 
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sisters  for  their  interest  in  their  father's 
lands;  and,  if  he  took  control  of  the  land 
as  a  tenant  in  common  with  his  sister  Ann, 
then  his  (Lige  Inglis')  possession  was  the 
possession  of  Ann  Inglls.  One  tenant  in 
common  cannot  claim  adversely  to  another 
until  he  first  brings  it  to  the  knowledge  of 
his  co-tenant  that  he  is  claiming  it  adversely 
to  such  tenant."  (2)  "If  Inglis  once  went 
into  the  possession  and  control  of  the  land 
for  his  sister,  recognizing  her  title,  then  his 
possession  continued  to  be  her  possession, 
unless  he  brought  the  knowledge  home  to 
her  by  word  or  act  that  he  no  longer  claimed 
the  possession  for  her,  but  claimed  it  ad- 
versely to  her,  and  for  himself;  and  the  bur- 
den is  on  the  defendant  to  show  this  notice 
to  her  of  his  adverse  claim."  (3)  "If  Lige 
Inglis  purchased  the  Harris  land,  and  placed 
his  sisters  in  possession,  before  the  war,  in 
consideration  for  the  interest  which  they 
had  as  heirs  at  law  in  the  lands  of  their  de- 
ceased father,  Sam  Inglis,  and  they  each  (his 
sisters  and  Inglis)  went  into  the  adverse 
possession  of  the  lands  they  respectively  ac- 
quired, and  the  possession  of  the  sisters,  or 
the  survivor  of  them  retained  the  possession 
for  ten  years,  claiming  the  same  under  said 
trade  or  exchange,  then  this  vested  the  title 
in  the  sisters,  subject  to  the  laws  of  descent 
as  his  sisters  successively  died;  but  In  com- 
puting the  ten  years  the  time  during  the  war 
must  be  deducted."  The  defendant  except- 
ed to  the  giving  of  each  of  these  charges,  and 
also  separately  excepted  to  the  court's  re- 
fusal to  give  each  of.  the  following  charges 
requested  by  him:  (1)  "If  the  Jury  believe 
the  evidence,  they  will  find  the  issues  in  fa- 
vor of  the  defendant."  (2)  "If  the  Jury  be- 
lieve from  the  evidence  that  the  parties  all 
claimed  title  through  Dr.  G.  M.  Harris,  and 
held  as  purchasers  recognizing  his  legal  title 
until  the  deed  was  made,  then  there  was  no 
adverse  possession  against  him,  and  the  legal 
title  passed  under  the  deed  to  E.  R.  Inglis. 
In  that  event,  plaintiflT  cannot  recover."  (3) 
"The  court  charges  the  Jury  that  if  it  be  true 
that  the  lands  were  sold  or  exchanged  to 
his  three  sisters,  then  upon  the  death  of  the 
first  her  interest  passed  in  part  to  Qp  R.  In- 
glis, and  he  became  a  tenant  In  common 
with  the  others,  and  had  a  right  of  possession 
with  them;  and  if,  while  the  possession  was 
so  held,  E.  R.  Inglis  acquired  a  deed,  the 
legal  title  passed  to  him,  and  plaintiflT  cannot 
recover."  (4)  "Adverse  possession  is  an 
open  possession  under  claim  of  title  against 
all  the  world.  And  if  Aunt  Ann  held  in 
common  with  E.  R.  Inglis  after  the  death  of 
her  sisters,  she  could  have  no  adverse  title 
against  said  E.  R.  Inglis,  unless  she  openly 
asserted  it  against  him,  and  the  same  was 
brought  home  to  him."  (5)  **The  statute  of 
limitations  did  not  run  in  this  state  from  the 
11th  day  of  January,  1861,  to  the  21st  day  of 
September,  1865.  Deducting  this  space  of 
time,  title  by  adverse  possession  could  not 
become  perfect  from  the  1st  day  of  January, 


1858,  to  the  date  of  the  deed  from  G.  M.  EUur- 
ris  and  wife  to  E.  R.  Inglls.  The  court  there- 
fore charges  that  title  by  adverse  possession 
under  the  evidence  was  not  complete  at  the 
date  of  the  execution  of  said  deed.  The  le- 
gal title  passed  to  E.  R.  Inglis,  and  the  plain- 
tiff cannot  recover."  There  were  verdict  and 
Judgment  for  the  plaintiff.  The  defendant 
appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

Martin,  Bouldin  &  Ashley,  for  appellant 
J.  E.  Brown,  for  appellee. 

HEAD,  J.  Statutory  real  action  by  appel- 
lee against  appellant  The  plaintiff's  evi- 
dence tended  to  show  that  some  time  from 
1858  to  1860  EUJah  Inglis,  Jr.,  by  parcrf,  ex- 
changed the  land  in  suit  for  the  interests  of 
his  three  sisters,  Letitia,  Ann,  and  Jane,  In- 
glis, in  certain  other  lands  inherited  from 
their  father,  or  purchased  the  lands  in  suit 
for  his  said  sisters,  from  Q.  M.  Harris,  in 
exchange  for  their  interests  In  said  inherit- 
ed lands;  that  the  sisters  went  into  posses- 
sion, claiming  title  under  such  purchase  or 
exchange,  and  occupied  them,  as  their  place 
of  residence,  until  Letitia  died,  about  the  be- 
ginning of  or  during  the  Civil  War;  no  writ- 
ten evidence  of  the  exchange  was  introduced 
or  shown  to  have  existed.  Jane  died  some 
time  during  the  war;  that  about  or  Just  aft- 
er the  close  of  the  war,  Ann,  the  only  re- 
maining sister,  removed  from  the  lands,  and 
thereafter  resided  in  a  little  house  built  for 
her  by  said  Elijah  Inglis  in  his  yard,  until 
her  death,  in  1885;  that  said  Elijah  also 
died  in  1885,  after  the  death  of  Ann;  that 
after  Ann's  removal  from  the  place  said 
Elijah  controlled  the  lands,  rented  them, 
and  collected  the  rents,  but  set  up  no  claim 
of  title;  that  he  admitted  at  various  times 
that  the  lands  belonged  to  her,  and  that  he 
had  given  them  to  the  tfare^  sisters  in  ex- 
change for  their  interests  in  the  inherited 
lands.  The  defendant's  evidence  did  not 
tend  to  contradict  any  of  the  tendencies  of 
plaintiff's  evidence  of  facts  occurring  prior 
to  the  removal  of  Ann  from  the  place.  It 
tended  to  show  that  after  that  event  said 
Elijah  had  control  of  the  lands,  rented  them 
in  his  own  name,  collected  the  rents,  and 
used  them,  and  claimed  the  lands  as  his 
own;  that  said  Ann,  about  the  year  1868, 
made  an  agreement  with  him  that.  If  he 
would  care  and  provide  for  her  during  her 
life,  he  might  have  the  lands;  that  she  had 
paid  $250  thereon  out  of  the  proceeds  of  her 
interest  in  the  inherited  lands,  and,  if  he 
would  pay  the  balance  to  Harris,  and  care 
for  her  during  her  life,  he  could  take  the 
land;  that  she  only  wanted  a  support  dur- 
ing her  life;  that  a  few  years  before  her 
death  she  divided  her  personal  effects  among 
the  children  of  said  Elijah,  and  stated  at  the 
time  that  she  had  turned  the  land  over  to 
him;  that  she  had  nothing  left  The  evi- 
dence further  tended  to  show  that  the.  said 
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Ann  had  some  lire  stock  which  she  sold  from 
time  to  time;  that  she  had  no  separate  crib, 
but  fed  it  from  said  Inglis';  that  she  was 
but  little  expense  to  any  one  else  until  the 
last  few  years  of  her  life,  when  she  was 
paralyzed  and  helpless,  and  needed  much 
attention.  The  defendant  also  Introduced 
in  evidence  a  deed,  in  due  form,  executed 
by  G.  M.  Harris  and  wife  to  said  Elijah  R. 
Inglls,  on  May  14,  1871,  upon  a  recited  con- 
sideration of  $1,000,  in  hand  paid,  purport- 
ing to  convey  to  the  grantee  a  fee-simple 
title  to  the  lands  In  suit,  with  covenants  of 
warranty  and  for  quiet  and  peaceable  pos- 
session. There  was  no  evidence  that  said 
Ann  or  plaintiff  had  any  notice  of  the  ex- 
ecution of  the  deed,  or  that  there  was  any 
change,  in  any  respect,  in  said  Elijah's  oc- 
cupation, management,  or  use  of  the  land 
after  its  execution.  The  plaintiff,  Letitia 
Webb,  and  said  Elijah  were  the  sole  heirs  of 
Ann.  The  defendant  is  a  son  of  said  Elijah. 
Plaintiff  claimed  and  recovered,  as  an  heir 
of  said  Ann,  a  half  interest  in  the  land.  The 
defendant  claimed  that  his  father  was  sole 
owner.  The  bill  of  exceptions  recites  that  it 
was  admitted  on  the  trial  tbat  both  the  plain- 
tiff and  defendant  claim  title  through  G.  M. 
Harris.  As  to  how  or  by  whom  the  lands  in 
controversy  were  obtained  from  Harris,  the  rec- 
ord, as  the  foregoing  statement  of  the  case 
shows,  is  Indefinite.  In  one  phase  of  the  evi- 
dence, Elijah  Inglls  purchased  from  EEarris, 
and  then  exchanged  with  his  three  sisters  for 
their  Interest  in  the  inherited  lands.  The  evi- 
dence does  not  show  what  the  terms  of  his 
purchase  were,— whether  he  paid  the  purchase 
money  or'bought  on  credit  From  another  phase 
of  the  evidence  it  may  be  inferred  that  the 
sisters  were  the  purchasers  directly  from  Har- 
ris, and,  at  least  as  late  as  the  year  1868,  had 
not  paid  all  the  purchase  money.  The  record 
is  silent  as  to  whether  the  purchase  money  was 
paid  after  that  time  or  not.  There  is  no  evi- 
dence of  any  express  recognition  by  Ann  Ing- 
lls, after  1868,  that  there  was  auy  purchase 
money  owing  Harris.  Tliis  action  was  brought 
December  9,  1895,— more  than  20  years  after 
the  last  recognition  of  unpaid  purchase  money. 
When  Letitia  Inglls  died,  said  Elijah  inherited 
from  her  an  undivided  interest  in  her  undivided 
interest  in  the  land,  charged  with  whatever  ob- 
ligations rested  on  it  for  purchase  money.  The 
same  when  Jane  died.  By  these  inheritances 
he  became  a  tenant  in  common  with  Ann  of 
these  lands,  and  all  the  legal  incidents  of  that 
relation  attached  to  him.  After  the  death  of 
Jane,  Ann  moved  off  the  premises,  and  lived  on 
the  premises  of  Elijah.  Elijah  went  into  pos- 
session of  these  lands,  receiving  the  rents,  etc. 
The  presumption  of  law,  which  must  prevail 
unless  rebutted  by  proof,  is  that  he  went  In  as 
tenant  in  common  with  Ann,  and  held  for  her 
as  well  as  for  himself.  Unrebutted,  the  pre- 
sumption will  prevail  that  his  subsequent  pos- 
session was  the  possession  of  Ann  and  himself 
to  the  same  extent  and  effect  as  if  both  Jointly 
actoally  occupied  and  enjoyed  the  land;  so  that. 


hi  that  case,  the  result,  under  the  facts  dis- 
closed by  the  record,  was  that  Elijah,  owning 
undivided  Interests  charged  with  purchase  mon- 
ey owing  Harris,  and  Ann,  owning  an  undi- 
vided interest  charged  with  purchase  money 
owing  EUuris,  went  into  Joint  possession  of  the 
lands,  and  thereafter  held  as  owners  for  more 
than  20  years  after  any  recognition  by  Ann  of 
any  right  or  interest  of  Harris  hi  the  land,  or 
claim  thereon  for  purchase  money.  They  oc- 
cupied, in  effect,  the  position  of  two  mortga- 
gors, tenants  in  common  of  the  mortgaged  Und, 
remaining  in  possession  more  than  20  years 
after  law  day,  with  no  express  recognition  l^ 
one  of  them  of  the  continuance  of  the  secu- 
rity. In  such  case,  as  to  the  party  who  bad  not 
recognized  the  continuance  of  the  security,  the 
debt  is  presumed  to  have  been  paid,  and  his 
title  is  perfect  by  prescription.  Relfe  v.  Relfe, 
34  AJa.  500;  Shorter  v.  Frazer,  64  Ala.  74; 
Chapman  v.  Lee,  Id.  483;  Tayloe  v.  Dugger, 
66  Ala.  444;  Hancock  ▼.  Kelly,  81  Ala.  368, 
2  South.  281;  Moses  v.  Johnson,  88  Ala.  517, 
7  South.  146.  The  deed  which  Harris  execut- 
ed to  Elijah  Inglls  in  1871,  ao  tar  as  there  was 
any  evidence  to  show,  was  without  the  knowl- 
edge of  Ann  Inglls.  If,  as  we  have  said  was 
the  legal  presumption,  to  be  applied  unless  re- 
butted (and  the  verdict  is  to  the  effect  that  it 
was  not  rebutted),  the  possession  of  Elijah  was 
the  possession  of  both  Ann  and  himself,  he 
had  no  right  to  purchase  and  acquire  an  out- 
standhig  title,  and  thus  defeat  her  title.  If  he 
paid  the  purchase  money  due  Harris,  and  toolr 
a  conveyance  to  himself,  it  was  no  more  than 
the  removal  of  an  incumbrance  upon  the  com- 
mon property  which  inured  to  Ann  to  the  ex- 
tent of  her  Interest  in  the  lands.  For  collec- 
tion of  authorities,  see  11  Am.  &  Eng.  Enc. 
Law,  1082;  Id.  1078  et  seq.  In  any  phase  of 
the  evidence,  that  deed  is  of  no  effect  in  this 
case.  Ann's  possession  of  the  land  at  that 
time  by  and  through  her  co-tenant,  Elijah, 
could  not  be  affected,  nor  its  nature  or  legal 
effect  changed,  by  any  act  of  her  co-tenant 
done  without  her  knowledge  or  consent;  and, 
although  the  legal  title  to  the  land  might  still 
have  been  in  Harris  at  the  time  the  deed  was 
executed,  her  possession  was  running,  and  did 
run  to  the  period  of  prescription,  being  main- 
tained for  her,  as  her  co-tenant,  by  the  very 
person  to  whom,  without  her  knowledge  or 
consent,  the  conveyance  was  made.  If  it  he 
true,  as  a  principle  of  law,  that  the  execution 
of  the  deed  conveyed  the  legal  title  to  Elijah, 
rendering  a  resort  to  a  court  of  equity  by  Ann 
necessary  to  secure  the  title  to  the  extent  of 
her  interest  in  the  lands,  yet  the  continued  pos- 
session of  Ann  for  more  than  20  years  after 
execution  of  the  deed  gave  her  the  legal  title 
as  effectually  as  if  It  had  been  decreed  to  her 
by  a  court  of  equity. 

The  several  charges  given  at  the  request  of 
the  plaintiff  were  free  from  error,  and  those 
requested  by  the  defendant  were  properly  re- 
fused. 

The  question  put  to  Sam  Inglls  called  for  dec- 
larations of  his  father  as  to  the  sources  of  title. 
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and  was  properly  refused,— «  principle  so  often 
decided  by  this  court  tiiat  a  citation  of  author- 
ities is  unnecessary. 

There  was  evidence  tending  to  rebut  the  pre- 
sumption that  Elijah  Inglis  went  into  posses- 
sion as  a  tenant  in  common  with  Ann,  and  that 
he  yirtnally  purchased  the  land  from  Ann,  but 
the  Jury  found  against  that  version.     Affirmed. 


(116  Ala.  545) 

TEW  et  al.  v.  HENDERSON.^ 
(Supreme  Court  of  Alabama.     Dec.  9,  1897.) 
Appbakanob  —  Ejectment— Partib8—Dbbds—Ao- 

KNOWLBDOMBNT  ~  RBCITAU —  MORTGAGB 

FoHBCLOsnRB-— Estoppel  by  Dbbd. 

1.  Where  a  party  appeared  and  defended  by 
counsel,  an  objection  by  a  co-defendant  that 
process  was  not  issued  and  served  on  the  first 
named  party  is  not  available. 

2.  In  ejectment,  a  person  is  a  proper  party 
defendant,  though  he  holds  a  separate  portion  of 
the  lands  sued  for,  where  such  lands  are  practi- 
cally in  one  body. 

3.  The  recitals  of  a  foreclosure  deed  are  prinui. 
facie  correct  as  to  the  regularity  of  the  fore- 
closure. 

4.  The  omission  of  the  word  '*they,"  between 
the  words  "being  informed  of  the  contents  of  the 
conveyance"  and  "executed  the  same,"  in  the 
certificate  of  acknowledgment  of  a  deed,  is  im- 
material. 

5.  Since  the  mortgagee's  deed  passes  the  le- 
gal title  to  a  purchaser  at  foreclosure  sale  under 
a  power  in  the  deed,  it  Is  immaterial  whether 
the  power  be  conformed  to. 

6.  A  grantor  who  conveys  with  warranty  of 
title  is  estopped  by  his  deed  from  setting  up  a 
prior  conveyance  as  a  defense  to  a  suit  in  eject- 
ment by  the  second  grantee. 

Appeal  from  circuit  court,  Pike  county;  J. 
W.  Foster,  Judge. 

Statutory  action  of  ejectment  by  J.  E. 
Henderson  against  S.  P.  Lee  and  J.  B.  Ck)l- 
Her.  On  motion  of  defendant  Lee,  M.  A. 
(jollier  was  made  a  party  defendant,  and  the 
complaint  was  amended  so  as  to  make  John 
A.  Tew  also  a  party  defendant.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

On  the  trial  of  the  cause,  the  defendant 
Lee  moved  the  court  to  make  his  landlord, 
M.  A.  CJoUier,  a  party  to  the  suit,  as  his  land- 
lord. Said  motion  was  granted,  and  Hub- 
bard &  Hubbard,  his  attorneys,  accepted 
service  of  notice  of  the  order  of  court  mak- 
ing her  a  party  on  that  motion.  After  mo- 
tion was  granted  making  M.  A.  Collier,  as 
landlord  of  S.  P.  Lee,  a  party  defendant, 
which  motion,  order,  and  notice  relates  to 
all  of  the  land  sued  for,  the  plaintiff  amend- 
ed his  complaint  by  adding  thereto,  as  a 
party  defendant,  J.  A.  Tew,  and  asked  that 
notice  or  summons  be  issued  to  the  said  Tew. 
The  cause  was  then  continued  without  fur- 
ther proceedings  or  pleadings.  At  the  next 
term  of  the  court.  Tew  was  served  with  a 
summons,  notifying  him  he  was  made  a 
party  defendant  to  said  suit;  and,  at  that 
term  of  the  court,  the  defendant  Tew,  before 
pleading,  moved  to  have  his  name  stricken 

»  Rehearing  overruled  February  8,  1898. 


from  the  cause  as  a  party  defendant,  upon 
the  ground  that  he  could  not  be  thus  made 
a  party,  and  that  his  possession  had  no  con- 
nection with,  but  was  distinct  and  separate 
from,  liCe  and  Collier.  The  evidence  on  this 
motion  was  that  he  was  in  the  independent 
possession  of  a  separate  and  distinct  tract 
of  the  land  sued  for,  from  that  of  S.  P.  Lee; 
that  he  was  not  in  the  possession  of  any  of 
the  land  that  Lee  was  in  possession  of,  and 
that  he  (Tew)  held  possession  of  his  land 
under  a  rental  contract,  entirely  separate 
and  distinct  from  that  of  said  Lee,  and  that 
the  rental  contract  of  each  was  for  the  year 
1806,  and  that  the  land  in  the  possession  of 
each  was  separate  and  distinct,  and  the  rent- 
al contract  was  separate  and  distinct;  that 
the  land  so  held  by  him  and  defendant  Lee 
was  all  the  land  sued  for,  they  holding  dif- 
ferent portions  of  the  same,  under  different 
and  distinct  contracts,  each  made  with  M. 
A.  Collier,  the  landlord.  This  was  all  the 
evidence  on  said  motion.  The  court  overrul- 
ed the  motion,  and  the  defendant  Tew  ex- 
cepted to  this  action  of  the  court  Said  Tew 
then  moved  the  court  to  have  M.  A.  Collier, 
his  landlord,  made  a  party  defendant  to  the  suit. 
Upon  the  hearing  of  this  motion,  the  follow- 
ing evidence  was  introduced:  All  the  facts 
set  forth  hereinabove,  and  the  same  evidence 
as  on  the  motion  to  strike  said  Tew*8  name 
from  the  cause,  and  also  that  Tew  was  the 
tenant  of  M.  A.  Ck>llier  for  the  year  1896,  and 
that  his  rent  contract  had  no  connection  with 
the  rent  contract  of  Lee,  and  that  the  land  he 
rented  was  separate  and  distinct  from  that  of 
said  Lee,  and  was  of  different  land  from  that 
which  Lee  rented,  said  Lee  having  rented  only 
82  acres,  and  Tew  the  balance  of  the  land 
sued  for,  each  under  separate  contract  Up- 
<m  this  evidence  the  court  granted  the  motion 
to  make  said  M.  A.  Collier  a  party  defendant 
as  such  landlord,  but  refused  to  issue  notice 
to  her  to  come  in  and  defend,  as  shown  by 
the  order  of  the  court  entered  at  the  time  the 
said  motion  was  passed  on,  the  court  holding 
that  she  had  already  appeared  as  to  all  the 
land  sued  for.  To  this  action  of  the  court  the 
defendant  Tew  excepted.  The  defendants  Lee 
and  Tew  then  put  in  and  filed  their  disclaim- 
ers and  pleas  separately  and  severally,  each 
pleading  separately  not  guilty  as  to  the  land 
defended  by  himself.  The  material  facts  of 
the  case,  showing  upon  what  title  the  plain- 
tiff rests  his  right  to  recovery,  and  the  grounds 
of  defense,  are  sufficiently  shown  in  the  opin- 
ion. The  certificate  of  acknowledgment  of 
the  foreclosure  deed,  made  by  W.  D.  Hender- 
son and  Charles  Henderson  to  the  plaintiff, 
followed  the  statutory  form,  setting  out  the 
names  of  the  grantors  in  said  deed,  but  omit- 
ted the  word  "they"  between  the  words  "con- 
veyance" and  "executed,"  and  read  as  fol- 
lows: '"That,  being  informed  of  the  contents 
of  this  conveyance,  executed  the  same,"  etc 
The  defendants  objected  to  the  Introduction 
of  this  foreclosure  deed  in  evidence,  upon  the 

ground  that  the  acknowledgment  was  defect- 
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ire,  becanse  •!  the  omtaloii  of  fhe  word 
"they/*  Tbls  motion  was  oyerruled,  and  the 
defendant!  duly  excepted.  Upon  the  Intro- 
duction of  all  the  evidence,  the  court,  at  the 
request  of  the  plaintiff,  gave  to  the  Jury  the 
following  written  charge:  (A)  "If  the  Jury 
believe  the  evidence,  they  should  And  for  the 
plaintiff,  against  M.  A.  CJoUier,  for  all  of  the 
land  sued  for,  and  against  the  defendant  J. 
A.  Tew  for  all  the  land  sued  for  as  to  which 
he  defends,  and  against  the  defendant  S.  P. 
Lee  for  all  of  the  lands  sued  for  as  to  which 
he  defends."  The  defendants  Jointly  and 
separately  excepted  to  the  giving  of  this 
charge,  and  also  Jointly  and  separately  ex- 
cepted to  the  court's  refusal  to  give  the  gen- 
eral afBrmative  charge  requested  by  them 
severally  and  Jointly,  and  the  following  writ- 
ten charge:  (4)  "If  the  Jury  believe  the  evi- 
dence, they  should  find  for  the  defendant  Tew 
as  to  S.  W^  of  S.  B.  ^  Sec.  20,  T.  9,  R.  23.*' 
(S)  "If  the  Jury  believe  the  evidence,  they 
should  find  for  the  defendant  M.  A.  Collier 
as  to  &  W.  %  of  a  B.  ^  Sec.  20,  T.  9,  R.  23/* 
There  were  verdict  and  Judgment  for  the 
plaintiff.  The  defendants  appeal,  and  assign 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Hubbard  4b  Hubbard,  for  appellants.  R.  Ix 
Harmon,  for  appellee. 

ECEAD,  J.  Statutory  ejectment  brought 
by  Henderson,  originally,  against  S.  P.  Lee 
and  J.  B.  Collier.  Afterwards  Tew  was 
made  a  defendant  by  amendment.  On  sep- 
arate motions  of  Lee  and  Tew,  M.  A.  Col- 
lier was  made  a  defendant  as  their  land- 
lord. The  defendant  J.  B.  Collier  disclaimed 
as  to  all  the  land  sued  for,  and  Judgment  was 
rendered  against  him  without  costs.  Lee  and 
Tew  had  possession  of  separate  portions  of  the 
land,  and  each  disclaimed  as  to  the  portion 
possessed  by  the  other,  and  pleaded  not 
guilty  as  to  the  portion  possessed  by  himself. 
H.  A.  Collier,  the  landlord,  declined  to  de- 
fend as  to  the  hmd  in  the  possession  of  Tew. 
Judgments  were  rendered  against  Lee  and 
Tew,  respectively,  for  the  lands,  respectively, 
disclaimed  by  them,  without  costs.  It  does 
not  appear.  In  terms,  what  plea  was  interpos- 
ed by  M.  A.  Collier;  but,  as  there  was  a 
verdict  against  her  for  the  lands,  we  take  it 
that  she  pleaded  not  guilty  as  to  all  the  land 
not  In  Tew's  possession,  as  to  which  the  rec- 
ord shows  she  declined  to  defend. 

The  objection  raised  by  Tew  that  process 
was  not  issued  and  served  upon  M.  A.  Collier, 
his  landlord,  if  It  was  a  matter  that  concern- 
ed him,  was  of  no  avail,  for  the  reason  that 
she  appeared  and  defended  by  counsel. 

There  was  nothing  improper  In  making 
Tew  a  party  by  amendment  (Code  18S6,  S 
2833);  but  he  raised  the  question  whether  he 
<x>uld  be  brought  In,  and  a  recovery  had 
Against  him,  for  a  distinct  portion  of  the 
land  sued  for,  he  having  no  connection  with 
the  rest  and  the  part  in  bis  possession  being, 
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as  he  proved,  a  separate  and  distinct  tract 
from  that  occupied  by  Lee.  We  Judicially 
know,  however,  if  it  be  material,  that  the 
lands  are  practically  In  one  body.  Under  the 
authority  of  Rowland  t.  Ladiga's  Hehn,  21 
Ala.  9,  the  objection  was  not  well  taken.  The 
practice  seems  to  be  recognized  and  enforced 
by  section  2710  of  the  Code  of  1886.  See, 
also,  Morris  v.  Beebe,  54  Ala.  300;  Shumake 
T.  Nelms,  26  Ala.  126. 

The  plaintiff  made  title  by  Introducing  a 
mortgage,  In  due  form,  executed  by  the  de- 
fendants M.  A.  Collier  and  J.  B.  Collier,  on 
September  22,  1893,  conveying,  with  the  ex- 
ception of  a  particular  40  acres  which  will 
be  again  referred  to,  the  lands  sued  for  and 
recovered  by  the  plaintiff,  to  W.  D.  and 
Charles  Henderson,  containing  the  statutory 
and  an  express  warranty  of  title.  In  this 
mortgage  the  name  of  one  A.  A.  Collier  (oth- 
erwise shown  to  be  a  female)  appeared  as  a 
co-mortgagor,  and  her  name  was  affixed  to 
the  Instrument;  but  there  was  no  such  ac- 
knowledgment by  her,  as  rendered  It  self- 
proving,  an4  no  attesting  witness.  If  tt  was, 
in  fact,  executed  by  her,  It  was,  as  to  her, 
only  an  agreement  to  make  a  mortgage,  en- 
forceable only  in  equity.  But,  as  will  be 
seen,  her  connection  with  the  Instrument  is 
of  no  Importance  in  this  case.  This  mortgage 
was  regularly  foreclosed,  in  strict  conformity 
to  the  power  of  sale  it  contained,  as  appears 
from  the  recitals  of  the  foreclosure  deed, 
which  are  prima  facie  correct,  and  the  land 
sold  and  conveyed  by  the  mortgagees,  by  a 
regular  foreclosure  deed,  to  the  plaintiff.  The 
omission  of  the  word  "they,"  in  the  certificate 
of  acknowledgment  to  this  deed,  is  ImmatertaL 
It  is  self -correcting. 

We  remark,  in  passing,  that  It  Is  not  mate- 
rial, in  this  action,  whether  the  power  of 
sale  was  conformed  to  or  not  in  the  fore- 
closure, since  the  mortgagees'  deed  to  the 
plaintiff  passed  the  legal  title  without  regard 
to  that  question.  Robinson  v.  Cahalan,  91 
Ala.  479,  8  South.  415. 

The  defendant  M.  A.  Collier  (and  her  ten- 
ants, Lee  and  Tew,  under  her)  undertook  to 
defend  and  maintain  an  independent  posses- 
sion, in  her  own  right,  wholly  unconnect- 
ed with  a  title  or  right  of  possession  of  A.  A. 
Collier  or  any  one  else,  by  showing  a  mort- 
gage executed  by  herself  and  J.  B.  (filler  to 
Lehman,  Durr  &  CJo.,  in  February,  1892,  and 
a  regular  foreclosure  deed  thereunder  to  A. 
A.  Collier.  Upon  principles  too  plain  for  dis- 
cussion, such  a  defense  cannot  be  allowed. 
M.  A.  Collier  is  estopped  by  her  own  deed  to 
set  up  against  It  an  outstanding  title  created 
under  such  circumstances.  Her  tenants  are 
likewise  estopped.  We  will  not  consume 
time  in  citing  authorities  on  this  proposition. 

The  rulings  of  the  court  in  reference  to  A. 
A.  Collier's  title,  to  which  exceptions  were  re- 
served, were  wholly  immaterial.  There  was 
no  error  in  any  of  the  rulings  upon  Instruc- 
tions to  the  Jury,  except  upon  a  single  point 
The  plaintiff  sued  for  and  recovered  against 
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M.  A.  Ck>iner,  with  the  other  lands,  the  S.  W. 
^  of  S.  B.  ^,  section  20,  township  9,  range 
23.  M.  A.  Collier  defended  as  to  all  the  land 
sued  for,  except  that  defended  by  Tew, 
which  latter  did  not  Include  this  40  acres. 
Plaintiff's  muniments  did  not  include  this  40; 
hence  he  was  not  entitled  to  recover  it  The 
instruction  which  authorized  its  recovery  was 
erroneous,  and  must  work  a  reversal.  Re- 
versed and  remanded. 


(117  Ala.  88) 

McALPINB  et  al.  v.  STATB. 
(Supreme  Oburt  of  Alabama.     Feb.  11,  189B.) 

aoULTBRT  —  ADMIS8I0K8  AWD  CONPB88IOK8  —  BVI- 

nsKCB  — Impbacbino  Witsbbs— Orbdibilitt  of 
Witkb88~Failurb  TO  Objbct>-Cro88-Bzamin- 
ATioN— Vbrdict  of  Jurt— Instructjons. 

1.  Where  two  defendants  are  tried  Jointly, 
admissions  made  by  one,  though  not  in  the  pres- 
ence of  the  other,  are  admissible'  against  the  one 
making  them. 

2.  In  order  to  render  oonfesalons  admissible, 
they  mast  be  shown  to  be  voluntary. 

3.  When  a  witness,  on  cross-exsrmination,  is 
made  to  testify  that  he  commenced  the  prosecu- 
tion, it  is  proper,  on  rebuttal,  to  allow  him  to 
state  that  a  justice  of  the  peace  advised  him  to 
do  so. 

4.  It  is  error  to  allow  a  witness  to  state  what 
he  knows  about  another  witness'  character, 
when  such  knowledge  is  based  on  what  he  knows 
himself,  and  what  other  people  have  said  about 
him  since  the  trial,  and  be  does  not  state  that 
he  knows  his  general  character. 

5.  Wherf  a  witness'  testimony  is  sought  to  be 
discredited  because  he  commenced  the  prosecu- 
tion, it  is  not  improper  to  allow  a  justice  of  the 
peace  to  testify  that  he  advised  him  that  he  could 
sue  out  the  warrant 

6.  It  is  erroi,  as  being  too  remote,  to  allow  the 
prosecution  to  ask  the  defendant's  witness  if  he 
was  not  on  a  bond  of  one  indicted  with  the  moth- 
er of  one  of  defendants  for  the  same  offense,  in 
order  to  show  a  discrediting  bias. 

7.  Where  a  witness,  who  owned  the  house  in 
which  the  witness  whose  veracity  was  question- 
ed lived,  testifiea  that  her  character  for  truth 
and  veracity  was  bad.  it  was  error  to  ask,  on 
cross-examination,  if  sne  paid  her  rent. 

8.  Where  a  witness  testified  that  he  knew  the 
general  character  of  B.,  a  witness  for  the  state, 
and  it  was  crood,  the  fact  that  he  had  heard  peo- 

Ble  discuss  his  character,  but  could  not  tell  who 
tiey  were,  and  that  he  had  heard  people  say  "he 
ivas  a  before-the-war  negro,"  and  that  his  esti- 
mate of  his  character  was  based  on  what  he 
had  beard  others  say  and  what  he  knew  himself, 
did  not  render  his  testimony  inadmissible. 

0.  On  a  juryman  being  asked  if  it  was  his 
verdict,  he  said,  "I  submitted  to  it"  The  court 
then  asked  him  If  he  acquiesced  and  agreed  to  it, 
and  he  stated  he  did.  Hdd  sufficient  to  show 
that  it  was  his  verdict 

10.  It  is  not  error  to  refuse  a  proper  instruc- 
tion, where  it  has  been  substantiafiy  given  in 
another  charge. 

11.  Proof  that  the  parties  lived  together  in 
adultery  for  a  single  day.  with  intention  to  con- 
tinue the  relation,  is  sufficient  to  convict 

Appeal  from  city  court  of  Talladega;  John 
W,  Bishop,  Judge. 

WOl  McAlpfne  and  liizzie  White  were  con- 
rlcted  of  miscegenation  and  living  in  adultery 
Nrlth  each  other,  and  appeal.    Reversed. 

The  evidence  for  the  state  tended  to  show 
*Jiat  Lizzie  White,  who  was  a  white  woman, 


lived  in  a  house  of  two  rooms  wilii  her  moth- 
er; that  in  that  house  there  also  lived  a  negro 
man  named  Joe  G^antt  and  his  four  children, 
and  that  only  one  room  of  the  house  was 
occupied  by  all  of  the  residents;  that  Will 
McAlplne  lived  in  Talladega  near  the  negro 
college,  and  that  the  house  where  Lizzie 
White  lived  was  In  a  suburb  of  Talladega 
known  as  Needmore;  that  Will  McAlphie  had 
been  seen  numbers  of  times  going  to  the  house 
occupied  by  Lizzie  White  late  in  the  evening 
and  returning  from  the  house  of  Lizzie  White 
early  in  the  morning;  that  he  had  been  seen 
eating  with  the  defendant  Llz^e  White  in  her 
house,  and  that  they  had  been  seen  in  bed 
together.  Several  witnesses  testified  to  these 
different  facts. 

The  witnesses  examined  by  the  defendants 
were  introduced  for  the  purpose  of  impeach- 
ing the  several  state  witnesses,  and  each  of 
these  witnesses  so  introduced  by  the  defend- 
ants testified  that  they  knew  the  general 
character  of  the  several  state  witnesses  in- 
quired about,  in  the  community  in  which  each 
respectively  lived,  and  that  the  character  of 
each  of  said  witnesses  was  bad,  and  that  the 
character  of  each  of  said  witnesses  for  truth 
and  veracity  was  bad,  and  that  from  such 
knowledge  of  the  cAiaracter  of  each  of  such 
witnesses  they  would  not  believe  them  on 
oath.  There  was  other  evidence  introduced 
in  behalf  of  the  defendants  tending  to  contra- 
dict the  testimony  of  some  of  the  witnesses 
for  the  state.  The  state,  in  rebuttal,  intro- 
duced several  witnesses  to  sustain  the  testi- 
mony of  the  witnesses  which  had  been  ex- 
amined in  beihalf  of  the  state;  and  each  of 
such  witnesses  testified  that  the  character  of 
the  \fitnesses  for  truth  and  veracity  and  their 
general  character  was  good. 

Ed  Lewis  was  introduced  as  a  witness  by 
the  state  and  testified  that  he  knew  the  ^ea- 
eral  character  of  0.  Bishop,  and  that  it  was 
good;  that  he  had  heard  people  discuss  his 
character,  but  could  not  tell  the  Jury  any  sin- 
gle person  that  he  had  heard  discuss  It;  that 
what  he  had  heard  people  say  was  that  *'he 
was  a  before-the-war  negro";  and  that  his 
estimate  of  said  character  was  based  on  what 
he  had  heard  others  say,  and  what  he  knew 
of  him  himself.  The  defendants  s^Mirately 
and  severally  moved  to  exclude  the  testimony 
of  this  witness,  on  the  ground  that  his  knowl- 
edge of  the  character  of  G.  Bishop  was  insuffi- 
cient. The  court  overruled  this  motion,  and 
the  defendants  separately  and  severally  ex- 
cepted. There  were  several  rulings  of  the 
court  upon  the  evidence  to  which  exceptions 
were  reserved.  These  rulings  are  sufficiently 
set  forth  in  the  opinion. 

Upon  the  introduction  of  all  the  evid^ice, 
the  defendants  requested  the  court  to  give 
to  the  jury  the  foUowhig  written  charges,  and 
separately  excepted  to  the  court's  reftsal  to 
give  each  of  them  as  sjsked:  "(A)  The  court 
chai'ges  the  jury,  that  if  they  believe  from  the 
evidence  that  Will  McAlpine  lived  with  his 
mother,  near   the    college^yi^iJi|a|k  LAzsie 
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White  lived  with  her  mother,  Id  Needmore» 
and  that  they  did  not  live  together  in  adul- 
tery or  fornication,  they  should  acquit  the  de- 
fendant; and  that  before  the  defendants,  or 
either  of  them,  could  he  convicted,  the  evi- 
dence must  satisfy  their  minds  beyond  a  rea- 
sonable doubt,  that  the  defendants  did  more 
llian  occasional  acts  of  illicit  or  criminal  in- 
timacy. (B)  The  court  charges  the  Jury,  that 
even  should  they  be  reasonably  satisfied  from 
the  evidence  that  defendant,  Lizzie  White, 
was  engaged  In  keeping  or  helping  to  keep  a 
house  of  prostitution,  where  negro  men  had 
sexual  intercourse  with  white  women,  or  with 
said  Ldzzle,  and  that  defendant  Will  McAlpine 
went  to  such  house  on  different  occasions,  and 
had  sexual  intercourse  with  said  Lizzie  White, 
still  these  facts  alone  would  not  be  sufficient 
to  warrant  the  Jury  hi  convicting  either  de- 
fendant under  this  indictment  (C)  A  woman 
who  keeps  or  helps  to  keep  a  house  of  prosti- 
tution is  not  guilty  of  living  in  adultery,  as 
charged  in  this  case,  with  a  man  who  at  such 
house  merely  has  occasional  acts  of  criminal 
sexual  intercourse  with  such  woman;  and  if 
such  facts  constitute  all  that  is  shown  be- 
yond a  reasonable  doubt  in  this  case,  then 
no  matter  if  the  Jury  are  satisfied  of  such 
facts  beyond  a  reasonalMe  doubt,  the  Jury, 
under  their  oaths,  should  acquit  the  defend- 
ant (D)  The  keei^g  of  a  house  of  prostitu- 
tion is  an  offense  against  the  laws  of  Ala- 
bama, for  which  a  defendant  may  be  indicted 
and  convicted,  but  these  defendants  are  not 
charged  with  that  offense  in  this  case,  and 
cannot  be  convicted  upon  this  trial  upon  evi- 
dence which  only  reasonably  satisfies  the 
Jury  beyond  a  reasonable  doubt  of  the  keep- 
ing of  such  bouse  of  prostitution,  notwith- 
standing the  evidence  may  further  so  satisfy 
the  Jury  that  at  such  house  defendants  w^e 
guilty  of  different  acts  of  criminal  sexual  inter- 
course." 

Upon  the  return  of  the  Jury  into  the  court 
room  from  the  Jury  room  after  their  delib- 
eration, the  court  asked  the  Jury  if  they  had 
agreed  upon  a  verdict  The  foreman  of  the 
Jury  replied  that  they  had,  and  handed  to  the 
derk  a  paper  from  which  the  clerk  read  the 
verdict,  finding  the  defendants  guilty  as  chai^ 
ged  in  the  indictment,  which  verdict  was  sign- 
ed by  one  of  the  Jurors  as  foreman.  There- 
upon the  defendants  demanded  that  the  Jury 
be  polled.  During  the  polling  of  the  Jury  un- 
der the  order  of  the  court,  the  clerk  of  the 
court  asked  M.  W.  Beavers,  one  of  the  Jurors, 
the  following  question:  "Mr.  Beavers,  Is  this 
your  verdict?"  To  this  question  Mr.  Beav^s 
answered:  "I  submitted  to  it"  Thereupon 
the  court  asked  said  Beavers:  "Mr.  Beavers, 
did  you  acquiesce  in  this  verdict  and  agree 
to  itr*  The  said  Beavers  replied:  "I  did." 
The  defendants  then  challenged  said  verdict 
and  objected  to  its  reception  by  the  court 
The  court  refused  to  sustain  said  challenge 
and  overruled  the  objection,  and  to  this  ruling 
the  defendants  severally  and  separately  ex- 
cepted. 


Newman  ^  Webb  and  Cecil  Browne^  for  ap- 
pellants. Wm,  a  Fitts,  Atty.  Gen.,  for  the 
State. 

HARALSON,  J.  L  The  witness  for  the 
state,  Alice  Madison,  was  asked,  if  she  had 
had  any  conversation  with  defendant,  Lizzie 
White,  within  the  last  twelve  months;  when 
and  where  it  was;  who,  if  any  one,  was  pres- 
ent; the  circumstances  of  the  conversation,  and 
what  was  said?  The  defendants*  counsel  ob- 
jected, on  the  ground  that  both  defendants 
were  not  shown  to  be  present,  and  because  it 
called  for  evidence  that  was  illegal.  Irrelevant 
and  incompetent  The  court  stated  to  the  Ju- 
ry, that  any  such  conversation  would  be  treat- 
ed in  its  effect,  as  to  Lizzie  White  alone,  and 
overruled  the  objection.  The  witness  answer- 
ed, stathig,  that  Lizzie  White,  at  the  well,  be- 
tween her  own  and  the  witness'  house,  hi  Feb- 
ruary, 1B97,  had  a  conversation  with  her,  in 
which  Lizzie  told  her  "that  she  did  not  have 
to  work;  that  her  fellow,  Will  McAlpine,  kept 
her  up;  that  Will  was  her  fellow,  and  she  was 
Wiirs  woman."  The  defendants  then  moved  to 
exclude  the  answer,  on  the  grounds,  that  Will 
McAlpine  was  not  present  at  the  conversation, 
and  it  was  not  admissible  as  to  him,  and  be- 
cause the  evidence  was  Incompetent,  irrelevant 
and  fllegal,  and  the  court  overruled  the  mo- 
tion. 

The  answer  was  properly  limited  by  the 
court  to  Lizzie  White,  to  let  it.  in  as  to  her, 
if  not  objectionable  on  other  grounds. 

It  has  been  repeatedly  held,  that  all  con- 
fessions are  prima  facie  hivoluntary,  and  in 
order  to  render  them  admissible  it  must  be 
shown  prima  fade  that  they  were  voluntarily 
made,  without  the  appliances  of  hope  or  fear, 
without  extraneous  Inducement  or  pressure  In 
either  of  those  directions  from  other  persons; 
and  this  is  a  condition  precedent  to  their  ad- 
missibility. Otherwise  they  are  prima  fade 
involuntary  and  illegal  A  mere  general  ob- 
jection to  the  evidence,  or  that  the  question 
propounded  calls  for  Illegal  and  Incompetent 
evidence,  is  sufilcient  for  theh:  exclusion,  in 
the  absence  of  a  proper  predicate  for  their  In- 
troduction. Bradford  v.  State,  104  Ala.  68,  16 
South.  108;  Beckham  v.  State,  100  Ala.  15,  14 
South.  859;  Gregg  v.  State,  106  Ahi.  44,  17 
South.  S21;  Redd  v.  State,  69  Ala.  255,  259; 
Young  V.  State,  68  Ala.  570,  575. 

No  proper  predicate  was  laid  for  the  introduc- 
tion of  the  evidence,  and  the  court  should  not 
have  admitted  it  This  disposes  of  other  sim- 
ilar confessions  deposed  to  by^  other  witnesses, 
as  to  each  of  the  defendants. 

2.  On  cross-examination  of  the  state's  wit- 
ness, C.  Bishop,  the  witness  was  made  to  an- 
swer, that  he  had  commenced  this  prosecution, 
and  had  had  the  parties  arrested.  The  evi- 
dence was  called  out  to  discredit  the  witness, 
by  showhig  his  feeling  against  defendants.  In 
the  rebutting  examination,  the  solicitor  asked 
the  witness,  to  "state  whether  W.  T.  Thorn- 
ton, the  Justice  of  the  peace,  advised  you  to 
commence   this   prosecution   against  defend- 
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ants***  and  he  was  allowed,  against  the  objec- 
tion of  defendants,— jthat  the  state  could  not 
prove  the  motive  of  the  witness  In  commencing 
the  prosecution,  etc.,— to  state  that  he  did. 
The  objection  was  untenable.  It  was  proper 
for  the  witness  to  testify,  on  the  cross-exam- 
ination, to  this  fact,  as  tending  to  rebut  the 
discredit  souglit  to  be  placed  on  his  evidence 
by  defendants.  Johnson  v.  State,  102  Ala.  20, 
16  South.  09;  CampbeU  v.  State,  23  Ala.  76. 

3.  The  witness,  Andrew  Headen,  was  allow- 
ed to  state,  "for  what  it  was  worth,"— as  the 
court  ruled,— "that  he  had  never  heard  any- 
t»dy  discuss  G.  Bishop's  character,  till  this 
case  came  up  for  trial,  and  couldn't  tell  who 
he  had  heard  discuss  it;  that  his  opinion  of 
C.  Blshop*s  charact^  was  based  both  on  what 
other  people  thought  of  him,  and  what  he 
knew  of  him  himself;  that  he  had  heard  that 
he,  G.  Bishop,  was  a  fussy  old  man."  He  did 
not  state  that  he  knew  his  general  character 
and  what  It  was.  This  was  a  method  of  prov- 
ing character  unsanctioned  by  any  rule  on  the 
subject.  If  the  evidence  was  not  allowable 
for  that  purpose.  It  was  not  for  any  other, 
and  should  have  been  rejected. 

4.  The  evidence  of  Thornton,  the  justicie  of 
the  peace  who  advised  G.  Bishop  that  he  could 
sue  out  a  warrant  against  defendants,  was  not 
improper.  In  that  it  tended  to  sustain  the  mo- 
tive of  the  witness,  and  the  character  of  his 
evidence,  sought  to  be  discredited  by  defend- 
ants, by  proving  that  he  was  their  prosecutor. 

It  was  error  to  allow  the  state,  on  cross-ex- 
amination of  defendants'  witness,  Adams,  to 
ask  him  if  he  was  not  on  the  bond  of  Joe 
Gantt,  indicted  in  the  same  court  with  defend- 
ants, for  miscegenation  with  Jennie  White,  the 
mother  of  the  defendant,  Lizzie  White.  The 
evidence  was  too  remote,  to  show  a  discredit- 
ing bias  on  the  part  of  the  witness. 

Ol  The  defendant  proved  by  Dee  Turner,  that 
he  collected  rents  from  Jennie  White,  shown 
to  be  the  mother  of  Lizzie,  living  in  the  same 
house  with  her.  The  state  was  allowed  on  the 
cross  ez&minatlon  to  ask  the  witness,  "How 
much  rent  did  Lizzie  and  Jennie  pay?"  If  it 
was  proper  to  prove  by  the  witness  that  he 
collected  rents  out  of  Jennie,  there  was  no 
error  in  allowing  the  state  to  inquire  of  him 
how  much  he  collected  out  of  her,  even  if  it 
was  not  proper  as  to  how  much  he  collected 
out  of  Lizzie;  but  the  objection  did  not  extend 
that  far.  It  related  to  the  answer  of  the  wit- 
ness as  a  whole.  We  may  add,  however,  that 
we  fall  to  see  the  relevancy  of  this  evidence  as 
to  rents,  to  any  issue  in  che  cause. 

a  Squash  Beavers  testified,  that  he  owned 
the  houses  tha<t  defendants  lived  in,  and  also 
the  one  in  which  Alice  Madison  lived.  Alice 
had  been  examined  for  the  state,  and  this  wit- 
ness. Beavers,  examined  by  defendants,  had 
just  testified  that  her  character  for  truth  and 
veracity  in  the  community  where  she  lived  was 
bad,  and  he  would  not  believe  her  on  oath. 
The  state  was  allowed  to  ask  him,  against  de- 
fendants' proper  objection,  "Did  Alice  Madison 
pay  her  rent?"   What  her  payment  of  her  rent 


had  to  do  with  the  issues,  we  have  been  una- 
ble to  discover.  Such  a  collateral  matter,  not 
affecting  the  issues,  should  not  have  been  al- 
lowed in  the  case.  The  same  may  be  said  of 
the  questions  which  followed  by  the  solicitor 
to  this  witness:  "State  if  you  rented  the  house 
to  Lizzie  and  Jennie  White?"  and  "Who  rented 
the  house  to  Lizzie  and  Jennie  White?*  An- 
swers were  given,  to  the  first,  that  he  did  not, 
and  to  the  second,  that  0.  Bishop  rented  it  to 
them. 

7.  N.  Lewis  for  the  state,  in  rebuttal,  testi- 
fied that  he  knew  the  general  character  of  G. 
Bishop,  a  witness  for  the  state,  and  that  It 
was  good.  The  fact  that  he  had  heard  peo- 
ple discuss  his  character  but  could  not  tell 
who  they  were;  that  he  had  heard  people  say 
that  "he  was  a  before-the-war  negro,"  and 
that  his  (BStlmate  of  his  character  was  based  on 
what  he  had  heard  others  say,  and  what  he 
knew  himself,  did  not  render  his  evidence  as 
to  his  good  character  inadmissible.  Holmes 
T.  State,  88  Ala.  28,  7  South.  103. 

8.  There  is  nothing  in  the  point  raised 
against  the  verdict  The  juror  in  reply  to  the 
question  propounded  by  the  court,  answered 
that  he  acquiesced  in  and  agreed  to  the  verdict 
That  was  sufiident  to  show  that  It  was  Ifls 
verdict. 

0.  Charges  A,  B,  O,  and  D,  asked  by  de- 
fendants were  properly  refused.  Charge  Ak 
was  a  proper  instruction,  but  the  court  at  the 
request  of  defendants  gave  25  written  charges, 
more  than  half  of  which  related  specially  to 
living  in  adultery,  covering  as  It  seems  every 
possible  phase  of  it,  some  of  them  the  same 
in  substance  and  legal  effect  as  charge  A* 
The  court  was  not  bound  to  repeat  a  charge  al- 
ready given  at  defendants'  request  The  fact 
that  the  charge  contained  the  hypothesized 
statement  "that  if  the  jury  believed  from  the 
evidence  that  Will  McAlpine  lived  with  his 
mother  near  the  college,  and  Lizzie  lived  with 
her  mother  in  Needmore,"  was  of  no  material 
effect  distinguishing  it  in  substance  from  oth- 
er charges  that  had  been  given  for  defendants 
to  the  same  substantial  effect  which  did  not 
contain  that  statement.  It  did  not  matter 
where  the  local  habitations  of  the  parties  were; 
for,  the  controlling  question  in  this  case  was, 
without  any  special  reference  to  that  matter, 
whether  the  parties  lived  together  in  adultery. 
Moreover,  the  place  at  their  respective  habi- 
tations was  not  a  matter,  as  to  which  the  evl* 
dence  was  in  conflict  for  there  was  no  dis- 
pute as  to  where  they  each  lived,  and  all  the 
charges  given  at  the  request  of  defendants, 
were  given  with  reference  to  this  undisputed 
fact 

10.  Admitting  all  that  is  hypothesized  in 
charges  B,  C,  and  D,  the  jury  might  neverthe- 
less have  found  the  defendants  guilty  of  liv- 
hig  in  adultery.  They  each  ignored  any  ref- 
erence to  any  intention  of  the  parties  for  a 
continuance  of  the  hypothesized  illicit  acts; 
for,  if  they  lived  together  in  adultery  for  a 
single  day.  Intending  to  continue  the  illidt  cos* 

nectlon,  a  conviction  might  ^ 
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Linton  V.  State,  88  Ala.  216,  7  South.  261; 
Walker  v.  State,  104  Ala.  56, 16  South.  7.  The 
charges,  moreover,  were  misleading,  Invasive 
of  the  province  of  the  Jury,  and  faulty  gener- 
ally. 

For  the  errors  Indicated,  the  judgment  of 
the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


(116  Ala.  306) 

BOWLING  v.  WHITB.1 
(Supreme  Court  of  Alabama.  June  15,  1807.) 
Sheriff— Appoistmbnt—Tenurb  of  Office. 
Under  Const,  art  5,  S  26,  which  provides 
that  persons  appointed  to  vacancies  in  the  of- 
fice of  sherifE  shall  continue  in  office  until  the 
next  general  election,  one  appointed  to  fill  the 
term  of  a  sheriff  whose  term  was  conceded  to  ex- 
pire in  November,  1^6,  could  only  hold  until 
after  his  successor  qualified  at  the  general  elec- 
tion held  hi  August,  1896. 

Appeal  from  circuit  court,  Dale  county;  J. 
M.  Carmlchael,  Judge. 

This  was  a  proceeding  by  B.  M.  C.  DowUng 
against  A.  P.  White  to  compel  the  latter  to  de- 
liver to  the  former  the  books,  papers,  property, 
money,  etc.,  belonging  to  the  office  of  the 
sheriff  of  Dale  county,  and  was  instituted 
on  September  1,  1896.  Judgment  for  defend- 
ant.    Plaintiff  appeals.     Reversed. 

Upon  the  hearing  of  the  cause  the  following 
facts  were  disclosed:  On  the  first  Monday  in 
August,  1892,  one  W.  R.  Sims  was  elected 
sheriff  of  Dale  county,  Ala.,  and  went  into  of- 
fice by  virtue  of  such  election  on  November  3, 
1892.  In  the  first  part  of  March,  1896,  the 
said  Sims  resigned,  and  on  March  9,  1896,  the 
defendant,  A.  P.  White,  was  appointed  by  the 
governor  as  sheriff  to  fill  the  vacancy  occasion- 
ed by  the  resignation  of  Sims.  White  was 
duly  commissioned,  and  continued  in  office  un- 
der said  appointment  until  the  beginning  of 
this  action.  E.  M.  C.  Dowling  was  duly  elect- 
ed as  sheriff  of  the  county  of  Dale  at  the 
August  election  in  1896,  and  duly  qualified  as 
such  sheriff-elect  by  taking  the  oath  of  office, 
and  giving  bond  and  security  for  the  faithful 
performance  of  the  duties  thereof,  which  bond 
was  approved  by  the  Judge  of  probate  of  said 
county.  On  September  1,  1896,  the  said  Dow- 
ling was  commissioned  as  sheriff  of  Dale 
county  by  the  governer.  Thereupon  Dowling 
made  demand  upon  A.  P.  White  for  the  turn- 
ing over  to  him  of  the  office  of  sheriff  of  Dale 
county,  and  for  the  delivery  of  the  books, 
papers,  property,  etc.,  appertaining  thereto. 
This  demand  was  refused,  and  thereupon  the 
present  proceeding  was  instituted.  Upon  these 
facts  there  was  judgment  rendered  in  favor 
of  the  defendant  From  this  judgment  the 
plaintiff  appeals,  and  assigns  the  rendition 
thereof  as  error. 

Blackman  &  Bally,  for  appellant-  Borders 
&  Carmlchael,  for  appellee. 

i  Rehearing  overruled  February  9,  1898. 


McCLBLLAN,  J.  It  Is  conceded  In  this  case 
that  the  term  of  office  of  Sims,  who  was  elect- 
ed sheriff  of  Dale  county  In  August,  1892,  and 
went  into  office  on  November  3d  following, 
extended  to  November  8,  1896;  and  we  shall 
consider  the  case  here  upon  that  concession, 
without  deciding  that  question.  Sims  resigned 
in  March,  1896,  and  White  was  appointed  to 
succeed  him.  Section  248  of  the  Code  pro- 
vides: "Vacancies  In  all  coimty  offices  are 
filled  by  appointment  of  the  governor,  except 
as  otherwise  provided;  the  appointees  must 
ne  commissioned,  and  they  shall  hold  their 
offices  for  the  unexpired  term,  and  until  their 
successors  are  elected  and  qualified."  Upon 
the  concession  that  Sims'  term  extended  to 
November,  1896,  this  statute,  if  it  were  a 
valid  enactment  as  to  sheriffs,  and  there  were 
no  later  law  on  the  subject,  would  have  en- 
titled White  to  hold  until  November.  But  the 
constitution  (article  5,  S  26)  contains  the  fol- 
lowing provision:  "A  sheriff  shall  be  elected 
in  each  county  by  the  qualified  electore  there- 
of, who  shall  hold  his  office  for  the  term  of 
four  years,  unless  sooner  removed,  and  shall 
be  ineligible  to  such  office  as  his  own  successor: 
provided,  that  sheriffs  elected  on  the  first  Mon- 
day in  August,  1877,  or  at  such  other  time  as 
may  be  prescribed  by  law  for  the  election  hi 
that  year,  shall  hold  their  offices  for  the  term 
of  three  years,  and  until  their  successors  shall 
be  elected  and  qualified.  In  the  year  1880,  at 
the  general  election  for  members  to  the  gen- 
eral assembly,  sheriffs  shall  be  elected  for  four 
years,  as  herehi  provided.  Vacancies  in  the 
office  of  sheriff  shall  be  filled  by  the  governor, 
as  in  other  cases;  and  the  person  appointed 
shall  continue  in  office  until  the  next  general 
election  In  the  county  for  sheriff,  as  provided 
by  law."  The  convention,  in  the  ordination 
of  this  section,  had  prominently  in  mind,  as 
ajppears  from  its  own  terms,  the  fact  that 
elections  for  the  office  of  sheriff  were  then 
held  in  August,  the  time  therefor  having  been 
previously  changed  by  statute  from  November. 
And  "the  next  general  election  In  the  county 
for  sheriff,"  to  which  appointees  to  that  office 
shall  continue  In  office  under  the  last  clause 
of  the  section,  Is,  of  course,  an  election  held 
in  August,  and,  with  reference  to  the  present 
case,  the  August  election  in  1896.  If  this 
diganic  provision  had  contained  no  reference 
to  the  fact  that  elections  for  sheriff  were  held 
in  August,  there  might  be  some  plausibility 
in  the  idea  that  the  convention  really  intended 
that  the  appointment  should  hold  until  No- 
vember, at  which  time  elections  had  there- 
tofore been  held,  and  to  which  time,  on  the 
concession  before  adverted  to,  the  terms  of 
sheriffs  extended,  notwithstanding  their  suc- 
cessors should  be  elected  several  months  be- 
fore. But,  as  the  organic  provision  stands, 
we  see  no  escape  from  its  plahi  words,  and 
no  ground  to  give  it  a  construction  other  than 
that  imported  by  the  terms  the  convention 
employed.  Nor  is  it,  as  thus  read,  at  all  In- 
consistent with  section  3  of  the  schedule  to 
the  constituUon.    Tha^.^g^gyHry^^^ 
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all  offloen  elected  in  1874,  and  all  officers  In 
office  at  the  time  of  the  ratification  of  the 
eonstitntion,  except  snch  as  hold  under  stat- 
utes, should  continue  in  office  ontil  their 
terms,  as  fixed  by  the  constitution,  as  then 
of  force,  should  expire;  but  it  has  no  bear- 
ing upon  appointees  to  fill  Tucancies  occurring 
subsequent  to  the  ratification  of  the  constitu- 
tion of  1876.  Nor  is  this  provision  inconsist- 
ent with  the  Idea  that  sheriffs  elected  shall 
hold  for  four  years.  The  oonvention  while 
mkintalning  the  integrity  of  terms  then  ffiled» 
and  securing  the  full  tenure  as  to  time  of 
officers  thereafter  elected,  might  well  provide 
a  shorter  term  for,  or  an  earlier  period  for 
the  expiration  of  the  term  of,  an  ofBcer  ap- 
pointed to  fill  a  vacancy.  This,  in  our  opinion, 
was  done  by  the  last  clause  of  section  26»  any 
statute  to  the  contrary  notwithstanding;  and 
it  follows  that  the  term  of  office  of  the 
appointee.  White,  expired  so  soon  after  the 
August  election,  1886,  as  Dowling,  who  was 
then  elected,  qualified  to  enter  upon  his  duties 
as  sheriff  of  Dale  county.  The  circuit  court 
erred  In  adopting  the  contrary  view,  and  its 
judgment  must  be  reversed.  The  cause  is  re- 
manded.   Reversed  and  remanded. 
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PRAZIBR  V.  STATE. 


(Supreme  Court  of  Alabama.    Jan.  11,  1898.) 
HoMiciDB— Drawing  Vbnirb— Pbesbnob  of  Ao 

CUSBD— 8bLF-DbFBN8B. 

1.  In  a  prosecution  for  a  capital  offense,  the 
record  need  not  affirmatively  show  that  defend- 
ant was  present  in  court  when  the  venire  for  the 
cause  was  drawn. 

2.  The  question  of  the  necessity  of  the  record 
showing  affirmatively  that  defendant  in  a  capi- 
tal case  was  present  in  court  when  the  venire 
was  drawn  must  be  raised  and  presented  by  ex- 
ceptions. 

3.  When  the  killing  is  admitted,  the  defense 
being  self-defense,  there  is  no  error  in  allowing 
the  prosecution  to  ask  a  witness  if  he  remem- 
bered when  deceased  is  said  to  have  been  killed 
by  defendant 

4.  When  it  is  admitted  that  deceased  was  sit- 
ting down  when  shot  testimony  as  to  the  habit 
of  deceased  of  squatting  down  when  conversing 
is  not  prejudicial. 

Appeal  from  city  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Joe  Frazier  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

Boquemore,  Hill  &  Rogers,  for  appellant 
Wm.  0.  Fitts,  Atty.  Gen.,  for  the  State. 

HBAD,  J.  The  motion  in  arrest  of  Judg- 
ment was  properly  overruled.  The  record 
affirmatively  shows  that  the  prisoner  was 
present  at  every  stage  of  the  proceeding  in 
the  trial  court  at  which  the  law  requires 
such  presence  to  be  so  shown  by  the  record. 
The  two  grounds  stated  in  the  motion  are: 
(1)  That  it  does  not  affirmatively  appear  that 
he  was  present,  in  court,  at  the  time  the 
venire  was  drawn  containing  a  list  of  the 
regular  Jurors  drawn  in  said  cause;   (2)  nor 


at  the  time  the  special  venire  containing  a 
list  of  special  Jurors  was  drawn  in  said 
cause.  It  was  held  in  Washington  v.  State, 
81  Ala.  35,  1  South.  18,  in  passing  upon  a 
Jury  law  regulating  the  drawing  of  Juries  for 
the  trial  of  capital  cases,  similar  to  the  one 
which  governs  this  case,  that  it  was  not  es- 
sential that  the  record  affirmatively  show 
that  the  required  drawing  was  had  by  the 
Judge.  The  required  acts,  in  that  regard, 
were  deemed  ministerial,  rather  than  Judi- 
cial, and  the  failure  of  the  record  to  show 
compliance  with  them  was  not  ground  for 
arrest  of  Judgment  As  it  was  not  neces- 
sary that  the  record  affirmatively  show  the 
drawing,  it  was,  of  course,  unnecessary  that 
it  should  affirmatively  show  that  the  defend- 
ant was  present  when  the  drawing,  if  there 
was  one,  occurred.  The  question  intended 
to  be  raised  by  the  motion  in  arrest  of  Judg- 
ment should  have  been  a  matter  of  exception 
reserved  by  the  defendant  and  presented  to 
this  court  by  bill  of  exceptions.  The  case  of 
Hames  v.  State,  113  Ala.  674,  21  South.  341, 
was  not  intended  to  lay  down  a  contrary 
rule,  when  its  facts  are  considered. 

A  witness,  Dillard,  when  introduced  by  the 
state,  was  asked  by  the  solicitor:  "Do  you 
remember  the  time  Silas  Jones  is  said  to 
have  been  killed  by  Joe  Frazier?'  Objec- 
tion to  the  question  by  the  defendant  was 
overruled,  and  exception  reserved.  The  wit- 
ness answered  that  he  did.  Under  the  facts 
of  this  case,  there  was  no  reversible  error  In 
this  ruling.  It  was  a  conceded  fact  that  the 
defendant  killed  Silas  Jones.— the  deceased 
named  in  the  indictment,— shown  by  his  own 
voluntary  confession  and  testimony,  and  by 
the  testimony  of  Jule  Wilson,  the  only  other 
eyewitness  to  the  homicide.  The  sole  de- 
fense made  was  that  of  self-defense.  The 
question  was  put  in  that  form  for  no  other 
purpose  than  to  call  the  attention  of  the  wit- 
ness to  the  occasion  of  the  homicide,  and 
could  have  operated  no  possible  injury  to  the 
defendant,  in  view  of  the  undisputed  and 
conceded  fact  above  stated.  Without  Im- 
pairing any  principle  stated  in  Green  v. 
State,  96  Ahi.  29,  11  South.  478,  we  hold 
there  was  no  reversible  error  in  the  ruling 
excepted  to. 

So,  also,  the  question  to  the  witness  Graw, 
whether  or  not  deceased  was  in  the  habit  of 
squatting  down  whenever  engaged  in  conver- 
sation, related  to  a  matter  about  which  there 
was  no  dispute.  The  solicitor  stated  that  it 
was  for  the  purpose  of  showing  that  the  de- 
ceased was  shot  while  squatting  or  sitting 
down.  The  testimony  of  the  defendant  him- 
s^f,  and  Wilson,  the  only  other  person  who 
was  present,  showed  expressly,  and  without 
dispute  from  any  source,  that  deceased  was 
sitting  down  on  the  edge  of  a  ditch  at  the 
time  he  was  shot.  If  the  question  was  ab- 
stractly erroneous  (which  we  do  not  decide, 
but  cite,  as  bearing  on  it,  Wiley  v.  State,  90 
Ala.  146,  13  South.  424),  it  could  have  done, 
the  defendant  no  possible  harm.  There  be- 
Digitized  by  VjUUV  LC 


Al^ 


JONES  T.  STATB. 


185 


Ing  no  error  in  the  record  of  which  the  de- 
fendant can  complain,  the  judgment  of  the 
city  court  must  be  affirmed.     AfOrmed. 


(U6  Ala.  469) 


JONES  T.  STATE. 


(Supreme  Court  of  Alabama.    Jan.  11,  1898.) 

HOMICIOB— R.B0OHD  ON  APPBAU 

1.  In  a  prosecution  for  a  capital  offense,  the 
record  need  not  affirmatively  snow  that  defend- 
ant was  present  in  court  when  the  venire  was 
drawn  for  the  cause. 

2.  Witnesses  testified  that  deceased  approach- 
ed and  twice  demanded  his  dime  of  defendant, 
who  told  him  to  go  away;  that  he  wanted  no 
trouble  with  him;  that  defendant  then  stood  up 
in  the  doorway,  and  shot  deceased.  Another 
witness,  who  had  not  heard  the  altercation,  tes- 
tified that  defendant  moved  away  from  the  door- 
way several  feet  when  deceased,  turning  toward 
him,  was  shot  Held,  that  evidence  of  a  previ- 
ous threat  by  deceased  to  kill  defendant  of  an 
attempt  by  a  third  party  to  make  peace  between 
them,  and  of  a  quarrel  on  the  night  before  the 
homicide,  was  inadmissible. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Elijah  Jones  was  convicted  of  murder,  and 
appeals.     Affirmed. 

The  defendant  made  a  motion  in  arrest  of 
judgment  upon  the  following  grounds:  (1) 
It  does  not  affirmatively  appear  from  the  rec- 
ord that  the  defendant  was  present  in  court 
either  personally  or  by  counsel,  at  the  time 
the  venire  was  drawn  containing  a  regular 
list  of  the  jurors  drawn  in  said  cause;  (2) 
that  the  defendant  was  not  in  court  either 
personally  or  by  counsel  at  the  time  the 
venire  containing  a  list  of  the  special  jurors 
was  drawn  In  said  cause.  This  motion  was 
overruled,  and  the  defendant  duly  excepted. 
The  facts  of  the  case,  and  the  rulings  upon 
the  evidence,  which  are  reviewed  on  the  pres- 
ent appeal,  are  sufficiently  shown  in  the  opin- 
ion. The  defendant  introduced  as  a  witness 
one  William  Lowe,  and  asked  said  witness  "if 
he  did  not  see  a  difficulty  between  the  de- 
fendant and  the  deceased  on  Tuesday  before 
the  homicide,  which  occurred  on  Wednes- 
day"; and,  upon  the  witness  answering  that 
he  did,  the  defendant  asked  him  "if  in  that 
difficulty  he  did  not  see  the  deceased  advance 
upon  the  defendant  with  an  open  knife,  and 
that  the  defendant  had  to  run  to  prevent  the 
deceased  from  attacking  the  defendant.*'  The 
state  objected  to  this  question,  which  objec- 
tion the  court  sustained,  and  the  defendant 
duly  excepted. 

Wm.  a  Fltta,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  There  was  no  emr  in  overruling 
the  motion  In  arrest  of  judgment  Frazler  v. 
State  (at  present  term)  23  South.  134,  where 
the  same  motion,  upon  the  same  character 
of  record,  was  considered.  One  Charles  Glass, 
a  witness  for  the  state,  testified  that  on  the 
occasion  of  the  killing,  def*!ndant  was  sitting 
In  the  door  of  his  (witness*)  saloon  when  the 
deceased  came  to  where  the  defendant  was. 


Witness,  being  in  the  saloon  waiting  upon 
customers,  did  not  hear  what  passed  between 
defendant  and  deceased;  that  he  saw  defend- 
ant get  up  from  his  chair,  and  move  from 
the  docMT  out  on  the  sidewalk,  and  onto  a 
bridge  directly  In  front  of  the  saloon;  saw 
the  deceased  tmm  towards  defendant  when 
defendant  drew  his  pistol  and  fired,  the  par- 
ties being  about  six  feet  apart  The  version 
of  other  witnesses,  who  were  examined  be- 
fore Glass  was  introduced,  and  who  testified 
that  they  were  immediately  present  and  saw 
and  heard  what  was  said  and  done  by  the 
.parties,  was  that  deceased  came  up  to  where 
defendant  was  sitting,  hi  the  door  of  the  sa- 
loon, and  said  to  the  latter,  "I  want  my 
dime;"  to  which  defendant  relied,  "Gk>  away. 
I  do  not  want  any  trouble  with  you.*'  The 
demand  for  the  dime  was  repeated,  in  about 
the  same  language,  receiving  about  the  same 
reply.  Thereupon  defendant  moved  from  his 
seat  stood  up  in  the  doorway,  and  shot  the 
deceased  with  a  pistol,  which  he  drew  from 
his  shirt  bosom.  Deceased,  when  shot  had 
his  right  hand  upon  the  doorfadng  and  his 
left  hand  upon  his  left  knee.  After  the  said 
witness.  Glass,  had  given  his  version  of  the 
occurrences,  as  above  stated,  he  testified  that 
on  the  night  before  the  shooting  deceased 
told  him  that  he  intended  to  kill  defendant, 
and  that  he  communicated  the  threat  to  de- 
fendant; and  witness  was  then  asked  by  de- 
fendant if  he  (witness)  did  not,  at  the  request 
of  defendant  go  to  the  deceased  for  the  pur- 
pose of  making  peace  between  them.  A  gen- 
eral objection  to  this  question  by  the  state 
was  sustained,  and  defendant  excepted.  The 
defendant  then  asked  the  witness  'If  deceased 
did  not,  at  the  time  witness  went  to  deceased 
for  the  defendant  tell  witness  that  he  would 
not  make  any  settlement  but  that  what  he 
wanted  was  satisfaction'*;  to  which  a  gen- 
eral objection  by  the  state  was  sustained. 

First  it  was  not  proper  to  prove  by  the  wit- 
ness what  his  purpose  was  in  going  to  the 
deceased;  secondly,  there  was  no  evidence  of 
any  act  or  hostile  demonstration  of  any  kind, 
on  the  part  of  deceased,  at  the  time  of  the 
homicide,  indicating  any  effort  or  purpose  to 
assault  or  use  violence  apou  the  defendant,  to 
which  a  previous  threat  could  give  color  or 
character,  and,  when  that  is  the  case.  It  is 
the  settled  rule  that  evidence  of  previous 
threats  by  the  deceased  Is  not  admissible. 
Hughey's  Case,  47  Ala.  97;  Green's  Case,  69 
Ala.  6;  Payne's  Case,  60  Ala.  80.  The  near- 
est approach  to  evidence  of  such  an  act  or 
demonstration  was  the  said  statement  of  the 
witness,  Glass,  that  when  the  defendant  walk- 
ed out  to  the  bridge,  about  six  feet  from  de- 
ceased, he  (deceased)  turned  towards  defend- 
ant when  defendant  drew  his  pistol  and  fired. 
It  Is  too  plain  for  controversy  that  "turning 
towards  the  defendant"  in  view  of  the  other 
imdisputed  facts  of  this  case,  above  set  out 
was,  without  more,  no  evidence  of  a  hostile 
act  or  demonstration  which,  under  any  prin-. 
cWe  of  Uw.  could  lM^e.,4^t|^^, 
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ant  In  taking  the  life  of  the  deceased.  It  was 
not  competent  for  defendant  to  prove  by  his 
witness  Lowe  the  particulars  of  the  previous 
difficulty  to  which  Lowe  tefitifled. 

The  record  presents  no  other  questions  for 
our  consideration.  We  have  carefully  exam- 
ined the  whole  record,  and  And  that  the  in- 
dictment and  trial  were  conducted  through- 
out in  conformity  to  law,  and  the  prisoner 
was  regularly  and  lawfully  convicted  and 
sentenced.  The  day  fixed  for  the  execution  of 
sentence  having  passed,  Friday,  the  11th  day 
of  February,  1898,  is  hereby  fixed  for  the 
execution  thereof.   Affirmed. 


(117   Ala.  625) 

HESS  v.  RUDDER. 
(Supreme  Court  of  Alabama.    Feb.  9, 1898.) 

EjBOnCBKT  —  A.DVBBSB     POSSBSSION  —  DiRBCTINO 

Vbkdict. 
In  ejectment  by  R.  against  H.  for  possession 
of  land  between  an  old  division  line  and  the  cor- 
rect line,  the  uncootradicted  evidence  showed 
that  the  parties  hired  a  surveyor  to  locate  the 
division  Ime:  that  R.  drove  a  stake  at  one  cor- 
ner, and  next  day  the  surveyor  marked  trees, 
presumably  on  the  line  run  the  day  before;  that 
the  deeds  under  which  they  took  possession  de- 
scribed land  up  to  the  said  line;  that  R.,  with 
consent  of  H.,  erected  stones  at  the  corners  es- 
tablished by  the  surveyor;  that  2  years  later 
R.  and  H.  built  a  fence  on  said  line,  up  to  which 
each  claimed  and  cultivated  for  14  years,  with 
the  actual  belief  that  the  line  was  correct,  ff  eM, 
that  the  evidence  shows  H.  to  have  acquired  title 
by  adverse  possession  for  more  than  10  years  un- 
der a  hostile  claim  of  right,  and  an  instruction 
to  find  for  defendant  should  nave  been  given. 

Appeal  from  circuit  court,  Jackson  county; 
William  L.  Stephens,  Judge. 

This  was  a  statutory  action  of  ejectment, 
brought  by  Sophronla  B.  Rudder  against 
James  A.  Hess,  to  recover  a  50-acre  tract 
of  land.  The  facts  of  the  case  are  set  forth 
at  length  in  the  opinion.  Upon  the  introduc- 
tion of  all  the  evidence,  the  court,  at  the 
request  of  the  plaintiff,  gave  several  written 
charges  to  the  Jury.  The  defendant  sepa- 
rately excepted  to  the  giving  of  each  of  these 
charges,  and  also  separately  excepted  to  the 
refusal  to  give,  among  other  charges  request- 
ed by  him,  the  following:  "If  the  Jury  be- 
lieve the  evidence,  they  will  find  the  issue  In 
favor  of  the  defendant."  There  were  ver- 
dict and  Judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the 
giving  of  the  charge  requested  by  the  plain- 
tiff, and  the  refusal  to  give  the  several 
charges  requested  by  the  defendant  Re- 
versed. 

Martin,  Bouldin  &  Ashley,  for  appellant 
Tally  &  Proctor,  for  appellee. 

BRIOKELL,  0.  J.  This  was  an  action  of 
ejectment  instituted  by  appellee  in  February, 
1897,  to  recover  a  50-acre  tract  of  land  in 
Jackson  county,  and  arose  out  of  a  dispute 
between  the  owners  of  coterminous  estates 
as  to  the  division  line  between  them.  The 
defendant  disclaimed  possession  of  all  that 


part  of  the  land  sued  for  lying  west  of  a 
designated  line,  and  pleaded  not  guilty  as  to 
the  land  lying  oast  of  said  line.  The  land  In 
controversy,  as  thus  limited  by  the  plead- 
ings, consists  of  a  narrow  strip  containing 
four  or  five  acres,  and  the  chief  defense  re- 
lied on  was  the  adverse  possession  of  said 
strip  by  defendant  for  the  statutory  period. 
The  real  point  of  contention  In  this  court  is 
whether  the  possession  of  the  defendant  up 
to  the  line  west  of  which  he  disclaimed 
possession  was  adverse  in  Its  character,  the 
evidence  In  the  record,  even  that  of  the  plain- 
tiff, showing  beyond  question  that  It  had 
all  those  other  elements  which,  when  coupled 
with  a  hostile  claim  of  right,  vest  a  perfect 
title  in  the  holder,  being  actual,  open,  noto- 
rious, exclusive,  and  continuous  for  a  period 
of  more  than  10  years.  We  have  frequently 
had  occasion  to  consider  the  question  as  to 
when  the  possession  of  a  coterminous  land- 
owner becomes  adverse  to  his  neighbor,  and 
to  determine  the  rule  applicable  to  the  facts 
of  particular  cases.  Possession,  to  be  ad- 
verse, must  be  held  under  a  claim  of  right 
and  there  can  be  no  adverse  possession  with- 
out an  intention  to  claim  title.  Hence  It  is 
essential  to  the  proper  determination  of  the 
character  of  the  possession  to  consider  the 
intention  with  which  it  was  taken  and  held. 
If  one  occupies  land  up  to  a  certain  fence, 
because  he  believes  that  toi  be  the  line  of  his 
land,  but  not  having  any  intention  to  claim 
up  to  the  fence,  if  it  should  be  beyond  the 
line,  the  intent  to  claim  title  does  not  exist 
coincident  with  the  possession,  and  the  pos- 
session up  to  the  fence  is  not  therefore,  ad- 
verse. Where,  however,  the  coterminous 
owners  agree  upon  a  line  as  the  dividing  line, 
and  occupy  up  to  it  or  when  one  of  them 
builds  a  fence  as  the  dividing  line,  and  occu- 
pies and  claims  to  it  as  such,  with  knowledge 
of  such  claim  by  the  other,  the  claim  is 
presumptively  hostile,  and  the  possession  ad- 
verse. Brown  v.  Gockrell,  33  Ala.  38;  Alex- 
ander V.  Wheeler,  69  Ala.  340;  Hoffman  v. 
White,  90  Ala.  354,  7  South.  816;  Davis  v. 
Caldwell,  107  Ala.  526,  18  South.  103.  Al- 
though adverse  possession  is  a  fact  the  bur- 
den of  proving  which  rests  on  him  who 
asserts  it,  yet  the  circumstances  under  which 
the  possession  was  taken  and  held  not  in- 
frequently give  rise  to  a  prima  facie  pre- 
sumption of  its  adverse  character,  and  dis- 
pense with  any  further  proof  in  this  respect 
in  the  absence  of  any  rebutting  evidence  to 
the  contrary.  An  agreement  between  co- 
terminous owners  establishing  the  line,  or 
the  building  of  a  fence  by  one  of  them  under 
the  circumstances  above  stated,  accompanied 
by  occupancy  up  to  the  line  or  fence,  gives 
rise  to  such  presumption,  because  possession 
taken  under  such  circumstances  is  inconsist- 
ent with  the  idea  that  it  is  held  otherwise 
than  under  a  claim  of  right  But  these  are 
not  the  only  facts  that  create  this  presump- 
tion, even  where  the  dispute  is  between 
coterminous  owners.  Any  practical  location 
Digitized  by  VjUU  V  LC 


aul) 


HESS  V.  RUDDER. 


187 


by  them  of  the  dlyislon  line,  although  there 
may  be  no  express  agreement,  followed  by 
occupancy  np*  to  the  line  located,  may,  under 
particular  circumstances,  have  the  same  ef- 
fect. If  one  buy  a  house  pointed  out  to  him, 
pay  for  it,  and  immediately  go  into  posses- 
sion under  his  deed,  believing  it  to  be  the 
one  described  therein,  such  possession  would 
be  presumptively  adverse,  although  the  deed 
described  a  different  house,  and  the  law 
will  so  pronounce  it  if  there  is  no  rebutting 
testimony.  So,  if  one  while  negotiating  for 
a  tract  of  land,  and  before  the  purchase 
thereof,  have  pointed  out  to  him  by  the  own- 
er one  of  the  boundaries  separating  It  from 
the  adjoining  tract,  and  after  purchasing  it 
be  put  into  possession  and  occupy  up  to  the 
boundary  line  thus  pointed  out,  believing  it 
to  be  the  true  line,  such  occupancy  would 
be  presumed  to  be  under  a  claim  of  right, 
the  circumstances  under  which  it  was  taken, 
in  the  absence  of  rebutting  testimony,  leav- 
ing no  room  for  mere  inference,  not  based 
on  facts  in  evidence,  that  it  was  otherwise. 
We  are  of  the  opinion,  after  a  careful  con- 
sideration of  the  evidence  In  this  case,  that 
it  shows  without  conflict  that  the  possession 
of  Hess,  the  appellant,  was  adverse  during 
the  whole  period  from  1883  up  to  the  com- 
mencement of  this  action,  and,  since  it  was 
not  lacking  in  any  of  the  other  essential  ele- 
ments, the  defendant  was  entitled  to  the 
general  charge  in  his  favor.  In  the  fall 
of  1892  appellee's  husband,  Rudder,  was  ne- 
gotiating with  one  H.  J.  Cheney  for  the 
purchase  of  the  50-acre  tract  of  land  de- 
scribed in  the  complaint  At  the  same  time 
appellant  waa  negotiating  with  Cheney  for 
the  purchase  of  the  adjoining  tract.  After 
Rudder  had  closed  the  trade,  but  before  Hess 
had  done  so,  and  before  deeds  had  been 
made  to  either,  Cheney  had  the  county  sur- 
veyor run  the  lines  of  the  50-acre  tract, 
including  the  boundary  line  In  dispute.  Both 
Rudder  and  Hess  were  present  when  these 
lines  were  run  and  the  division  line  estab- 
lished, and  assisted  in  running  them.  When 
the  last  corner,  on  the  south  bank  of  the 
river,  at  one  end  of  the  disputed  boundary, 
was  established,  the  surveyor  directed  Rud- 
der to  drive  a  stake  there,  which  he  did, 
and,  after  some  figuring,  said  he  had  made 
an  error,  and  would  not  complete  the  work 
that  evening.  The  next  morning  he  went  to 
the  Une  with  Rudder's  son,  and  hacked  the 
trees  through  the  wooded  part  of  the  line. 
Whether  he  surveyed  a  new  line,  and,  if  so, 
whether  it  differed  from  the  line  run  the  day 
before,  is  not  positively  shown  by  the  evi- 
dence; but  Rudder  testifies:  "I  learned  that 
he  went  down  the  next  morning,  and  marked 
the  line  by  hacks  on  the  trees."  The  in- 
ference is  that  no  new  line  was  run,  and  that 
the  trees  hacked  were  on  the  line  run  the 
day  before,  in  the  presence  of  Hess  and  Rud- 
der. After  the  survey  deeds  were  made  to 
Hudder's  wife  and  Hess,  that  to  the  former 
being  dated  November  1,  1882,  and  that  to 


the  latter,  December  25, 1882,  and  each  went 
into  possession  of  the  land  purchased  by  him. 
In  the  following  spring,  1883,  Rudder  sug- 
gested to  Hess  that  they  erect  stones  at  the 
comers  of  the  division  line,  and  a  day  was 
agreed  upon  between  them  to  meet  and  do 
so.  On  the  day  named,  Hess  failing  to  ap- 
pear. Rudder  set  the  stones.  At  the  south 
end  of  the  line,  at  the  foot  of  the  mountain, 
there  was  no  stake  marking  the  comer,  but 
he  placed  the  stone  at  what  he  believed  to 
be  the  corner,  and  he  testifies  tbat  he  *'saw 
marked  trees  In  line  with  the  comer  so  set 
up."  At  the  north  end,  on  the  river  bank, 
he  found  lying  on  the  ground  the  stake  he 
had  driven  at  the  direction  of  the  surveyor, 
and  he  set  up  the  stone  at  fhat  point,  believ- 
ing it  to  be  the  comer  established  by  the  sur- 
veyor. In  1883  he  made  a  tnming  row  from 
the  stone  on  the  river  bank  across  the 
cleared  land  on  a  line  with  the  stone  at  the 
foot  of  the  mountain.  In  the  sprtaig  of  1885, 
Rudder  asked  Hess  to  help  build  a  fence  on 
the  line,  and  the  latter  told  him  to  build  a 
fence  through  the  cleared  land  next  to  the 
river,  and  he  would  build  a  temporary  brush 
fence  through  the  wooded  part,  until  the 
briars  and  thickets  were  cleared  off,  and 
then  he  would  build  a  fence  on  the  line. 
Rudder  built  the  fence  on  the  turning  row 
previously  made  by  him,  and  the  same  has 
remained  unchanged  since  then,  and  after- 
wards Hess  built  a  wire  fence  along  the  rest 
of  the  line,  fastening  It  to  the  marked  trees. 
In  1886,  and  at  other  times,  these  wires  be- 
came detached  on  account  of  drifts  from  the 
river  piling  against  them  during  freshets,  and 
were  temporarily  fastened  to  other  trees, 
sometimes  off  the  Une,  but  finally  the  wires 
were  attached  to  stakes  driven  on  Uie  line 
from  the  stone  on  the  river  bank  to  that  at 
the  foot  of  the  mountain,  set  up  by  Rudder. 
Both  parties  always  regarded  this  as  the 
trae  line  from  the  thne  it  was  first  estab- 
lished, as  above  stated,  and  each  occupied 
and  cultivated  up  to  it  until  the  Institution 
of  this  suit.  There  seems  to  have  been  no 
express  agreement  as  to  the  trae  line,  other 
than  such  as  may  be  inferred  from  the  dr- 
ctmistances  above  set  forth,  but  neither  par- 
ty ever  doubted  it  was  the  trae  line  until  a 
survey  was  made  just  before  the  commence- 
ment of  this  action.  These  facts  are  undis- 
puted, and  are  taken  chlefiy  from  appellee's 
evidence  as  it  appears  in  the  record.  Al- 
though there  was  no  express  agreement  fix- 
ing the  dividing  line,  they  have  equal  effica- 
cy, and  are  entitled  to  equal,  if  not  greater, 
weight  in  determining  the  character  of  the 
possession  of  each.  They  show  that  each 
negotiated  for  land  bounded  by  this  line, 
and  hot  for  land  bounded  by  an  unknown 
line,  described  in  a  deed;  that  they  bought 
up  to  this  line,  paid  for  land  extending  to 
this  line,  occupied  and  cultivated  up  to  it, 
believing  it  to  be  the  line  described  in  the 
deeds,  built  a  common  fence  on  it,  and  never 
questioned  its  being  the  true  line  for  a  period:: 
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of  14  years.  Prom  them  follows  the  pre- 
sumption, which  must  prevail  In  the  absence 
of  rebutting  testimony,  that  each  Intended  to 
claim  title  up  to  this  line  regardless  of  the 
line  described  in  the  deeds,  and  that  the 
possession  of  each  was  under  claim  of  title, 
and  therefore  adverse.  There  is  no  room 
under  these  facts,  unrebutted,  for  an  infer- 
ence that  they  did  not  intend  to  claim  up  to 
this  line  if  it  should  prove  to  be  beyond  the 
true  line.  Whatever  may  have  been  the  de- 
scription in  the  deeds,  this  was  in  fact  the 
true  line,  since  it  was  land  bounded  by  this 
line  that  they  bought,  and,  if  any  other  line 
was  described  in  the  deed,  it  was  an  erro* 
neous  description,  capable  of  reformation  in 
a  court  of  equity,  under  the  facts  shown  in 
this  case.  The  defendant  testified  that  "he 
did  not  Intend  to  claim  Mra.  Rudder*s  land," 
but  further  said:  "He  did  not  mean,  by  say- 
ing he  did  not  intend  to  claim  Mrs.  Rudder*B 
land,  that  he  did  not  claim  to  the  line  from 
rock  to  rock.  The  line  was  run  and  marked 
and  located  before  he  bought  the  land,  and 
he  bought  to  that  line,  and  claimed  it  as  his 
own,  regardless  of  anybody.  He  fe;new  It 
was  the  line  when  he  bought  the  land,  and 
he  claimed  his  own  land,  not  Mrs.  Rudder's." 
This  testimony  does  not,  as  contended  by 
counsel,  show  an  intention  to  claim  up  to  the 
line  only  in  the  event  it  should  be  the  true 
line,  and  does  not  rebut  the  presumption 
arising  from  the  facts  stated;  but,  on  the 
contrary,  indicates  an  intention  to  claim  to 
the  line  from  rock  to  rock,  regardless  of  the 
line  described  in  the  deed.  It  tends  to 
strengthen,  rather  than  to  weaken,  the  pre- 
sumption. The  court  erred  in  refusing  to 
give  the  general  charge  in  favor  of  the  de- 
fendant, at  his  request 

Moreover,  the  deed  under  which  plaintiff 
claimed  title  to  the  strip  in  controversy, 
together  with  the  evidence  offered  in  connec- 
tion with  it,  fails  to  show  that  said  strip  is 
embraced  in  the  description  therein.  The 
second  and  third  calls  of  the  deed  are  from 
a  point  on  a  public  road;  "thence  along  the 
same,  so  as  to  make  a  distance  of  67  poles 
and  8  links  on  a  bearing  of  north,  41  degrees 
east;  thence  north,  49  degrees  west,  182 
poles,  to  the  bank  of  the  Tennessee  river." 
Just  prior  to  the  commencement  of  this  suit 
plaintilT  had  the  land  (Purveyed  by  the  county 
surveyor,  after  notice  given  to  the  defendant; 
who,  as  a  witness  for  plaintiff,  testified  that 
instead  of  running  the  line  along  the  public 
road,  or  on  a  bearing  of  north,  41  degrees 
east,  as  the  deed  called  for,  he  ran  it  north, 
54  degrees  east,  for  the  required  distance,  a 
variation  of  13  degrees  from  the  course  men- 
tioned in  the  deed,  but  how  far  from  the 
road  does  not  appear;  and  that  he  did  this 
in  order  to  reach  a  point  Just  132  poles  from 
the  tx>p  of  the  river  bank.  In  construing 
descriptions  of  boundaries  to  land,  it  is  a 
general  rule  that  natural  or  artificial  monu- 
ments shall  control  courses  and  distances. 
Crampton  v.  Prince,  83  Ala.:  246,  3  South. 


619.  One  of  the  boundaries  of  the  land  con- 
veyed by  this  deed  must,  therefore,  be  re* 
garded  as  the  public  road  mentioned  therein, 
along  which  the  line  must  run  for  a  distance 
of  67  poles  and  8  links,  and  from  the  termina- 
tion of  this  line  a  line  running  north,  49 
degrees  west,  to  the  bank  of  the  Tennessee 
river,— that  is,  to  the  ordinary  stage  of  the 
water,— must  constitute  another  boundary, 
whether  the  distance  to  this  point  be  132 
poles,  or  more  or  less.  The  survey  made  by 
the  county  surveyor,  departing,  as  it  did,  13 
degrees  from  the  course  named  in  the  deed, 
would  embrace  the  strip  in  controversy,  ac- 
cording to  the  evidence;  and  if  the  public 
road  were  straight,  and  bore  north,  41  de- 
grees east,  the  descriptioo  in  the  deed  would 
necessarily  embrace  the  strip,  since  a  line 
run  north,  41  degrees  east,  a  given  distance 
would  terminate  further  north,  and  therefore 
further  in  the  direction  of  the  Hess  land, 
than  one  run  the  same  distance  north,  54 
degrees  east  But  the  evidence  shows  that 
the  road  is  not  straight,  but  makes  various 
curves,  and  no  evidence  was  offered  to  show 
where  a  line  67  poles  and  8  links  in  length, 
following  the  road,  would  terminate,— wheth- 
er east  or  west  of  the  line  up  to  which  the 
parties  have  always  occupied.  Thei^e  is 
therefore  a  want  of  evidence  showing  title 
in  plaintiff  to  any  land  east  of  the  line  upon 
which  the  parties  built  their  fence,  which 
is  the  line  designated  in  the  defendant's 
pleas. 

It  is  unnecessary,  in  view  of  what  has 
been  said,  to  discuss  the  numerous  charges 
given  at  the  request  of  the  plaintiff,  since 
they  relate  either  to  the  question  of  the  ad* 
verse  character  of  the  defendant's  posses- 
sion, or  to  the  question  of  plaintiff's  title 
under  her  deed  to  the  strip  in  controversy. 

The  plat  or  survey  made  by  the  county 
surveyor,  Wood,  if  offered  as  an  official  sur- 
vey, under  section  939,  Code  1886,  was  in- 
admissible, because  it  was  not  a  plat  or  sur- 
vey of  the  land  described  in  the  deed  or  in 
the  complaint,  and  was  not  presumptive  evi- 
dence against  the  defendant  It  does  not, 
however,  appear  that  it  was  offered,  under 
the  provisions  of  said  section,  as  an  official 
plat,  and,  if  not,  it  was  competent,  in  con- 
nection with  the  surveyor's  testimony;  but 
its  effect  as  evidence  should  have  been  lim- 
ited to  the  purpose  for  which,  alone,  it  was 
admissible.  Vandlver  v.  Vandiver  (Ala.)  22 
^outh.  154;  Bridges  v.  McClendon,  56  Ala. 
327.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded. 


(117  Ala.   138) 
BONES  V.  STATE. 
(Supreme  Oourt  ot  Alabama.     Feb.  11,  1898.) 
Criminal  Law— Instkcctions— Proof  Required. 

1.  It  is  error  to  refuse  an  instrnctioD  that,  if 
there  was  a  probability  of  defendant's  innocence, 
he  should  be  found  not  guilty. 

2.  Full  proof  of  guHt  ii  not  required,  but  only 
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such  proof  as  produces  satisfaction  beyond  rea- 
sonable doubt. 

8.  It  is  error  to  refnse  an  instruction  to  ac- 
quit unless  the  evidence  excludes  every  reason- 
able supposition  but  that  of  defendant's  guilt. 

Appeal  from  Bibb  county  court;  H.  l^omp- 
son.  Judge. 

Lou  Bones  was  conylcted  of  an  assault  with 
a  weapon,  and  appeals.    Reversed. 

The  appellant  was  tried  and  convicted  for 
an  assault  with  a  weapon.  The  evidence  for 
the  state  tended  to  show  that  the  defendant 
assaulted  one  West  Morris  with  a  knife.  The 
evidence  for  the  defendant  tended  to  show  that 
it  was  8(Hne  other  person  than  the  defendant 
who  had  the  knife,  and  that  the  defendant 
did  not  strike  at  West  Morris  with  a  knife  or 
otherwise. 

Upon  the  introduction  of  all  the  evidence  the 
defendant  requested  the  court,  among  other 
charges,  to  give  the  following  written  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (6)  *'If  there 
Is  a  probability  of  the  defendant's  innocence 
the  Jury  must  acquit*'  (9)  '*In  civil  cases, 
if  there  be  conflicting  evidence  the  duty  of  the 
jury  is  to  weigh  it,  and  render  a  verdict  ac- 
cording to  its  preponderance;  but  in  criminal 
cases,  the  guilt  of  the  accused  must  be  fully 
proven,  and  it  is  not  sufficient  that  the  weight 
of  the  evidence  points  to  his  guilt"  (10)  "I 
charge  you,  to  acquit  unless  the  evidence  ex- 
cludes every  reasonable  supposition  but  that  of 
defendant's  guilt"  (11)  "If  the  evidence  in 
the  case  convinces  the  Jury  that  there  is  a 
prolMibility  of  the  Innocence  of  the  defendant, 
then  your  verdict  should  be  'Not  guilty.' "  (13) 
"Unless  the  evidence  against  the  prisoner 
should  be  such  as  to  exclude  to  a  moral  cer- 
tainty every  hypothesis  but  that  of  the  guilt 
of  the  offense  Imputed  to  him,  they  must  find 
the  defendant  not  guilty." 

W.  S.  CSary,  for  appellant  Wm.  0.  Pitts, 
Atty.  Gen.,  for  the  State. 

HARALSON,  J.  1.  Charges  6  and  11.  which 
were  refused,  each  assert  the  same  correct 
principle,  that  If  there  was  a  probability  of 
defendant's  innocence,  the  defendant  should 
be  found  not  guilty.  A  probability  of  defend- 
ant's innocence  Is  the  equivalent  of  a  rea- 
sonable doubt  of  guilt,  which  requires  his 
acquittal.  Bain  v.  State,  74  Ala.  38;  Ooft 
V.  State,  95  Ala.  3,  10  South.  517;  Wliitaker 
V.  State,  106  Ala.  30,  17  South.  456. 

2.  The  ninth  charge  was  properly  refused. 
The  law  does  not  require  full  proof  of  guilt,— 
another  expression  for  clear  or  positive  proof, 
beyond  any  doubt—but  only  such  proof  as 
produces  satisfaction  beyond  reasonable  doubt 
Griffith  V.  State,  90  Ala.  583,  8  South.  812; 
Lowe  V.  State,  88  Ala.  8,  7  South.  97. 

3.  Charge  10  should  have  been  given.  It 
postulates  the  acquittal  of  defendant  upon  the 
exclusion  of  every  reasonable  supposition  but 
that  of  his  guilt;  and  for  the  reason,  that 
charge  13  predicates  an  acquittal  merely  up- 
on the  exclusion  of  "every  hypothesis"  of  guilt, 


whether  reasonable  or  not,  it  was  properly 
refused.  Horn  y.  State,  102  Ala.  145, 15  SouHi. 
278;  Baldwin  y.  State,  111  Ala.  12,  20  South. 
528. 

The  yices  of  the  other  refused  charges  are 
patent 

Reversed  and  remanded. 

on   Ala.    620) 
TALLASSEE  FALLS  MFG.  CO.  w.  WEST- 
ERN RY.  OF  ALABAMA. 
(Supreme  Court  of  Alabama.    Feb.  11»  1898.) 

Common  Carriers— Form  ot  Action  — Ex  Con- 
tra otu— Ex  Delicto— EviDBNOE. 

1.  A  count,  in  a  complaint  against  a  common 
carrier  for  permitting  cotton  intrusted  to  its  care 
to  be  burned,  which  alleges  both  a  consideration 
and  promise,  is  ex  contractu. 

2.  Counts  ex  delicto  cannot  be  joined  in  the 
same  action  with  counts  ex  contractu. 

3.  In  an  action  against  a  common  carrier,  the 
bill  of  lading  must  be  taken  as  the  sole  evidence 
of  the  final  agreement  of  the  parties,  and  can- 
not be  varied  by  parol  evidence. 

Appeal  from  circuit  court  Montgomery  Coun- 
ty; John  R.  Tyson,  Judge. 

Action  by  the  Tallassee  Falls  Manufacturing 
Company  against  the  Western  Railway  of  Ala- 
bama for  the  value  of  cotton  destroyed  while 
in  its  care  as  a  common  carrier.  '  From  a  non- 
suit plaintiff  appeals.    AfBrmed. 

This  action  was  brought  against  the  appellee, 
the  Western  Railway  of  Alabama,  by  the  ap- 
pellant the  Tallassee  Falls  Manufacturing 
Company,  which  sued  for  the  use  of  certain 
insurance  companies,  which  are  alleged  to  have 
been  subrogated  to  all  of  its  rights.  The  com- 
plaint contained  two  counts,  the  first  in  the 
statutory  form  "on  a  bill  of  lading  of  a  com- 
mon carrier"  (page  798  of  the  Code  of  1886), 
and  the  second  claimed  $10,000  as  damages  for 
the  breach  of  a  contract  between  plaintiff  and 
defendant,  wherein,  in  October,  1895,  the  de- 
fendant received  of  plaintiff  200  bales  of  cot- 
ton as  a  common  carrier  to  be  carried  by  it  to 
Cowles,  a  station  on  the  line  of  its  railroad, 
and  there  safely  Isept  until  the  same  was  de- 
livered to  plaintiff,  and  plaintiff  alleges  that 
defendant  violated  its  contract  in  that  it  did 
iK)t  safely  keep  the  cotton  as  it  contracted  to 
do,  but  negligently  permitted  the  same  to  be 
burned  and  destroyed  l^  fire  while  in  its  cus- 
tody at  Cowles  station.  The  defendant  plead- 
ed the  general  issue  and  several  other  pleas, 
to  a  number  of  which  demurrers  were  sustain- 
ed, which  are  not  material  as  the  case  comes 
before  the  court. 

The  plaintiff  introduced  as  its  first  witness 
one  MIcou,  Its  secretary,  who  testified  that 
about  the  9th  or  10th  of  October,  1895,  he  de- 
livered 437  bales  of  cotton  to  the  defendant 
company  at  the  depot  of  the  defendant  in  the 
city  of  Montgomery  for  shipment  to  the  plain- 
tiff company  at  Cowles  station;  that  on  the 
Idth  day  of  October  he  was  at  Cowles  station, 
and  part  of  the  437  bales  of  cotton  which  he 
had  shipped  over  the  defendant's  line  to  that 
station  took  fire  and  burned,  123  bales  being 
entirely  destroyed.    This  witness  further  tea- 
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tified  to  the  custom  of  the  plaintiff  for  the  last 
20  years,  in  shipping  cotton  over  the  defend- 
ant's line  to  the  station  at  Gowles,  and  to  the 
custom  of  delivering  the  cotton  so  shipped  to 
the  plaintiff,  it  being  hauled  off  from  the  sta- 
tion by  wagons  to  the  plaintiff's  mill,  which 
was  six  miles  distant  from  Gowles  station. 

In  the  early  part  of  the  examination  of  this 
witness,  the  defendant  objected  to  the  evidence 
about  ^e  shipment  and  burning  of  the  cot- 
ton, on  the  ground  that  there  was  no  proof  that 
there  was  a  contract,  and  because  plaintiff  did 
not  offer  its  bill  of  lading.  Plaintiff's  counsel 
replied  that  he  did  not  propose  to  offer  it;  that 
he  had  It  in  court  and  defendant  might  offer 
it  if  he  wished.  Defendant's  counsel  then 
asked  the  witness  if  he  got  a  bill  of  lading, 
to  which  the  witness  answered  yes.  Defend- 
ant then  renewed  its  objection,  but  the  court 
overruled  it 

On  redirect  examination  the  witness  again 
testified  that  he  delivered  the  cotton  at  the 
defendant's  depot  in  Montgomery  and  accepted 
its  bill  of  lading.  This  witness  and  two  other 
witnesses  testified  to  facts  which  tended  to 
show  that  the  fire  could  not  have  originated 
from  any  other  source  than  the  engine  on  the 
defendant's  road,  and  that  it  did  so  originate. 

It  was  admitted  that  the  defendant  was  a 
common  carrier,  engaged  in  the  carriage  of 
freight  and  passengers  between  the  city  of 
Montgomery  and  Gowles  station  and  beyond. 
This  was  all  the  evidence,  and  at  this  point 
the  plaintiff  rested.  Thereupon  the  defendant 
moved  to  exclude  all  the  testimony  of  the  wit- 
ness Mlcou,  on  the  grounds  (1)  that  it  was  ir- 
relevant; (2)  that  it  was  shown  that  the  con- 
tract sued  on  was  in  writing;  (3)  that  the 
evidence  did  noc  tend  to  support  the  allegations 
of  the  complaint;  (4)  that  it  was  illegal;  and 
(5)  that  it  was  not  the  best,  but  secondary  evi- 
dence. The  court  granted  the  motion  and  the 
plaintiff  excepted,  and  thereupon,  on  account  of 
the  ruling,  took  a  nonsuit  with  bill  of  excep- 
tions, with  leave  to  move  to  set  aside  the 
same  in  the  supreme  court  The  appellant 
now  moves  to  set  aside  the  nonsuit,  and  the 
;Sole  basis  of  the  motion  is  the  error  of  the 
court  below  in  excludhig  the  testimony  of 
Mlcou. 

Tompkins  &  Tray,  for  appellant  George  P. 
Harrison,  for  appellee. 

HARALSON,  J.  1.  The  first  count  hi  the 
complaint  follows  form  15,  p.  793,  of  the 
Code  of  1886,  for  a  suit  "on  a  bill  of  lading 
of  a  common  carrier."  Hutchinson,  in  his 
work  on  Carriers  (section  744),  referring  to 
the  character  of  this  action,  states,  that  in 
former  times  it  was  a  very  perplexing  ques- 
tion how  the  form  of  the  action,— whether  in 
case  or  assumpsit,— should  be  distinguished, 
and  adds,  that  it  seems  "to  be  finally  settled, 
that  wliile  the  allegation  of  a  promise  in  the 
declaration  will  not  be  sufficient  to  impress  up- 
on it  the  distinctive  feature  of  a  declaration 
upon    the    coo  tract    because    of    the   words 


'agreed,'  'undertook,*  or  even  the  more  signifi- 
cant word  'promised,'  must  be  treated  as  no 
more  than  inducement  to  the  duty  imposed  by 
the  common  law,  yet  if  there  be  an  averment 
of  a  promise  and  a  consideration,  the  declara- 
tion must' be  construed  to  be  upon  the  contract 
and  not  for  the  breach  of  duty."  The  count 
under  consideration  alleges  both  a  considera- 
tion and  a  promise.  In  keeping  with  the  prin- 
ciples thus  announced,  we  have  held,  more 
than  once,  and  latterly,  that  this  form  of  ac- 
tion is  one  ex  contractu  and  not  ex  delicto, 
and  to  such  conclusion  we  adhere.  Holland 
V.  Express  Co.  (Ala.)  21  South.  092;  McDaniel 
V.  Johnston,  110  Ala.  526,  19  South.  35;  Mc- 
Carthy V.  Railroad  Co.,  102  Ala.  193,  14  South. 
370;  Raihx)ad  Co.  v.  Eichofer,  100  Ala.  227, 14 
South.  5& 

2.  The  second  count  declares  on  the  contract 
itself,  and  cannot  be  pretended  to  be  in  case. 
Such  a  count  could  not  be  Joined  with  one  hi 
assumpsit    3  Brick.  Dig.  p.  704,  I  57. 

3.  Where  one  sues  a  common  cairier  by  rea- 
son of  the  default  of  the  latter,  whereby  an 
injury  or  loss  has  happened  to  him,  whether 
the  action  be  based  on  a  breach  of  duty  or 
upon  the  contract  it  is  "necessary  for  the 
plaintiff  to  show  a  delivery  of  the  goods  to 
him,  an  undertaking  or  contract  on  his  part 
either  express  or  implied,  to  transport  them 
as  alleged,'  and  a  failure  to  perform  the  con- 
tract or  his  duly  accordhig  to  his  understand- 
ing.'* Hutch.  (Jarr.  §  795.  Again,  the  same 
author  says,  "The  contract  with  the  carritf 
may  be  express  or  Implied.  If  it  be  express, 
it  should  be  proven,  whether  the  action  be  hi 
tort  or  assumpsit"  etc.     Section  762. 

Mr.  Greenleaf  on  the  same  subject  says, 
"Oral  proof  cannot  be  substituted  for  the 
written  evidence  of  any  contract  which  the 
parties  have  put  in  writing.  Here,  the  writ- 
ten instrument  may  be  regarded,  in  some  meas- 
ure, as  the  ultimate  fact  to  be  proved,  especial- 
ly in  negotiable  securities;  and  in  all  cases  of 
written  contracts,  the  writing  is  tacitly  agreed 
upon,  by  the  parties  themselves,  as  the  only 
repository  and  the  appropriate  evidence  of  their 
agreement.  The  written  contract  is  not  collat- 
eral, but  is  of  the  very  essence  of  the  transac- 
tion."    1  Greenl.  Ev.  §  87. 

"In  the  transportation  of  freight  [as  this 
court  has  said  in  Railroad  Co.  v.  Fulgham,  91 
Ala.  556,  8  South.  808],  the  biU  of  lading  em- 
bodies the  contract  between  the  shipper  and 
the  carrier,  and  when  delivered  by  the  carrier 
and  received  by  the  shipper,  its  terms,  stipula- 
tions and  conditions  are  as  binding  on  the  par- 
ties thereto,  as  are  the  terms,  stipulations  and 
conditions  of  any  other  written  contract  A 
bill  of  ladhig  is,  therefore,  to  be  taken  as  the 
sole  evidence  of  the  final  agreement  of  the  par- 
ties, by  which  their  duties  and  liabilities  must 
be  regulated,  and  parol  evidence  is  inadmissi- 
ble to  vary  its  terms  or  legal  import" 

It  is  manifest  from  what  has  been  said,  that 
the  lower  court  did  not  err  in  excludhig  the 
evidence  offered  by  the  plaintiff. 

Affirmed.  p.^,,.^^^  ^^  ^uOglC 
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SALTER  T.  STATB3. 
(Supreme  Oburt  of  Alabama.     Feb.  11,  1808.) 
CoKyiCTioN  OP  M18UBMBAKOR  —  Contract  with 

BUKSriEBL 

An  agreement  by  defendant  to  labor  for  tbe 
sareties,  on  their  confession  of  judgment  for  fine 
and  costs,  at  their  mill  in  P.  county,  "or  else- 
where, as  they  may  direct,"  etc.,  does  not  de- 
scribe the  act  or  service  to  be  performed  with 
sufficient  certainty  to  support  a  prosecution  for 
failure  to  perform  such  contract,  within  Code 
1886,  I  3832,  which  provides  that  any  defend- 
ant who  fails  to  do  *  the  act"  or  perform  "the 
service"  which  in  such  contract  he  agreed  to  do 
or  perform  must,  on  conviction,  be  fined,  etc 

Appeal  from  criminal  court.  Pike  county. 
Moses  Salter  was  oonyicted  of  a  misdemean- 
or, and  appeals.    Reversed. 

This  was  a  prosecution,  under  section  3832 
of  the  Criminal  Code  of  1886,  for  the  failure  of 
tbe  appellant,  Moses  Salter,  to  perform  a 
contract  with  sureties  who  confessed  judgment 
for  the  defendant  for  fine  and  costs  In  a  cer- 
tain case  In  which  the  defendant  was  con- 
victed. The  prosecution  was  commenced  by 
a  complaint  whidi  was  made  before  the  judge 
of  the  criminal  court  The  contract,  which 
was  made  at  the  time  of  the  confession  of 
judgment  with  Sharpless  Bros.,  and  which 
was  signed  by  the  defendant,  after  reciting 
the  fact  of  the  conviction  of  the  defendant  of 
the  ottenae  of  assault  and  battery,  and  of 
Sharpless  Bros.,  becoming  surety  on  the  con- 
fession of  judgment  for  the  fine  and  costs  in- 
curred in  that  behalf,  then  contains  the  follow- 
ing stipulations:  "Now,  therefore,  I,  the  said 
Moses  Salter,  for  and  in  consideration  of  Sharp- 
less Bros,  becoming  my  sureties  on  said  con- 
fession for  said  offense,  I  do  by  these  presents 
consent,  contract,  and  agree  to  labor  for  the 
said  Sharpless  Bros,  from  the  date  of  this 
contract,  at  their  mill  In  Pike  county,  or  else- 
where, as  they  may  direct,  at  the  rate  of  eight 
dollars  per  month,  until  the  full  amount  of  the 
fine  and  costs  is  fully  paid."  Upon  the  hear- 
ing of  all  the  evid^ice,  the  cause  was  tried 
by  the  court  without  the  intervention  of  a 
jury,  and  upon  the  hearing  of  all  the  evidence 
the  court  rendered  judgment  adjudging  the 
defendant  guilty  as  charged. 

Parks  &  Son,  for  appellant  Wm.  C.  Fitts, 
Atty.  Gen.,  for  the  State. 

HEAD,  J.  From  a  careful  reading  of  sec- 
tion 3832  of  the  Code  of  1886,  which  constitutes 
the  failure  of  a  party,  under  certain  circum- 
stances, to  perform  his  contract  with  another, 
who  has  confessed  judgment  for  a  fine  and 
costs  imposed  upon  him,  a  crimhial  offense, 
we  are  satisfied  that  it  is  essential  to  the 
creation  of  the  offense  that  the  contract  define 
with  reasonable  certainty  the  particular  act 
or  service  undertaken  to  be  performed.  The 
language  of  the  statute  material  to  the  point 
is  that  "any  defendant  who  ♦  •  ♦  agrees 
to  do  any  actor  perform  any  service  for  such 
person,  and  who  fails  or  refuses  ^^  ♦  *  to 
do  t?ie  aet  or  perform  f Ae  servicCf  which,  in 


aiLch  contract,  he  promised  or  agreed  to  do 
or  perform."  (Italics  ours.)  This  language 
implies  that  some  particular  act  or  service 
must  have  been  contracted  to  be  performed, 
and  not,  generally,  any  act  or  service  which 
the  employer  might  designate  and  exact  dur- 
ing a  particular  period  of  time.  Great  strict- 
ness or  detail  of  description  of  the  act  or  serv- 
ice is  not  necessary  or  required.  It  is  only 
necessary  that  the  contract  disclose  with  rea- 
sonable certainty  what  the  duties  of  the  per- 
son employed  ace.  Thus,  we  have  several 
times  recognized,  and  in  Shepherd  v.  State,  110 
Ala.  104,  20  South.  330,  expressly  held,  that 
a  contract  to  labor  for  the  employer  as  a 
farm  hand,  at  a  certain  sum  per  month,  until 
the  fine  and  costs  were  paid,  was  sufficient 
In  furtherance  of  the  view  above  declared,  we 
held  in  Giles'  Case,  89  Ala.  50,  8  South.  121, 
that  an  indictment,  under  this  statute,  which 
did  not  c9ontain  any  description  of  the  act  or 
service  which  defendant  agreed  by  the  contract 
to  do  or  perform,  was  bad  on  demurrer  for 
that  cause.  The  contra<!t  relied  upon  by  the 
state  in  the  present  case  (and  the  complaint 
follows  it)  was  that  the  defendant  would 
"labor  for  the  said  Sharpless  Bros.,  from  the 
date  of  the  contract,  at  their  mill  in  Pike  coun- 
ty, or  elsewhere,  as  they  may  direct,  at  the 
rate  of  eight  dollars  per  month,  until  the  fuU 
amount  of  the  fine  and  costs  is  fully  paid." 
(Italics  ours.)  It  may  be,  and  no  doubt  is, 
true,  tliat  the  stipulation,  if  it  stood  alone, 
to  labor  for  the  employers  at  their  mill  in 
Pike  county,  sufi^iently  indicated  that  defend- 
ant was  to  labor  as  a  mill  hand  at  the  em- 
ployers' mill  in  Pike  county,  and  would  have 
been  sufficient  to  support  a  prosecution;  but 
its  connection  with  the  alternative,  hidefinite, 
and  uncertain  stipulation  vitiated  its  suffi- 
ciency. The  contract  being  such  as  will  not 
support  a  conviction,  the  judgment  is  reversed, 
and  a  judgment  will  be  here  rendered  dischar- 
ging the  prisoner  from  further  prosecution. 
Reversed,  and  prisoner  discharged. 


cm  Ala.  196) 
SMITH  V.  (X)URT  OF  COUNTY  CJOM'RS. 
(Supreme  Court  of  Alabama.  Feb.  11,  1898.1 
Taxation  —  Special  Tax— Constitutional  La w 
Under  Const  art  11,  S  1.  providing  that 
all  taxes  levied  on  property  shail  he  asBessed  in 
exact  proportion  to  its  value,  the  proviisions  of 
Acts  1890-97,  p.  1228,  §  3,  providing  for  a  spe- 
cial tax  of  a  stated  amount  for  the  benefit  of  pub- 
lic roads  upon  all  road  wagons  and  other  vehicles, 
irrespective  of  their  value,  is  unconstitutional. 

Appeal  from  circuit  court,  Marshall  county; 
J.  A.  Bllbro,  Judge. 

Certiorari  to  the  circuit  court  by  Jasper 
Smith  against  the  court  of  county  commis- 
sioners from  their  refusal  to  strike  out  from 
his  assessment  a  special  assessment  on  a 
wagon.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  judgment 
rendered  for  plaintiff. 

On  July  20,  1897,  appellant,  a  resident  citi- 
zen of  Marshall  county,  made  return  to  the 
Digitized  by  VaUO  V  LC 
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tax  assessor  of  said  coimty  of  a  list  of  all  his 
property  subject  to  taxation  for  the  year  1897. 
Among  the  items  of  property  thus  returned 
was  a  wagon.  Upon  this  return  the  assessor 
entered  upon  his  book  of  assessments  an  as- 
sessment against  appellant  of  his  taxes  for 
said  year.  Among  the  taxes  so  assessed  was 
a  special  tax  of  one  dollar  on  said  wagon, 
the  assessor  claiming  authority  to  nmke  the 
same  under  section  3  of  an  act  passed  Febru- 
ary  18,  1887  (Acts  1806-87»  p  1228).  Appel- 
lant therefore  moved  the  commissioners'  court, 
while  sitting  as  a  court  of  equalization,  to 
strike  out  said  special  tax  of  one  dollar  on 
said  wagon,  alleging  the  unconstitutionality 
of  the  law  under  wh4ch  said  assessment  was 
made.  The  commissioners*  court  ov«Tuled 
said  motion,  whereupon  the  case  was  removed 
to  the  circuit  court  by  certiorari.  There  was 
a  Judgment  rendered  affirming  the  action  of 
the  commissioners'  court.  From  this  judg- 
ment of  the  circuit  court  this  appeal  is  taken, 
and  the  rendition  thereof  Is  assigned  as  error. 

O.  D.  Street,  for  appellant. 

HEAD,  J.  Section  1,  art  11,  of  the  consti- 
pation reads  as  follows:  **A11  taxes  levied  on 
property  In  this  state  shall  be  assessed  In  ex- 
w:t  proportion  to  the  value  of  such  property; 
provided,  however,  the  general  assembly  may 
levy  a  poll-tax,  not  to  exceed  one  dollar  and 
fifty  cents  on  each  poll,  which  shall  be  applied 
exclusively  In  a<id  of  the  public  school  fund 
in  the  county  so  paying  the  same."  Section  3 
of  the  act  **For  the  Improvement  of  roads 
and  bridges  in  Marshall  county,  Alabama" 
(Acts  1896-^7,  p.  1228),  reads  as  follows: 
"There  Is  hereby  levied  a  special  tax  for  the 
benefit  of  the  public  roads  upon  the  follow- 
ing described  property,  to  wit:  On  each  log 
wagon  $2.00  per  annum;  on  each  buggy,  phae- 
ton, stage  coach  or  other  carriage  for  the  con- 
veyance of  persons,  $2.00;  on  each  road  wag- 
on, bicycle  or  other  vehicle,  $1.00.  Said  tax 
shall  be  assessed  and  collected  as  other  taxes 
but  be  kept  separate  and  be  paid  into  the 
•road  fund'  of  the  county.  The  owner  of  any 
wagon  may  pay  said  tax  in  money  or  by 
working  the  same  upon  the  public  roads  for 
two  days  in  the  year  under  the  direction  of 
the  road  overseer  or  contractor,  taking  a  cer- 
tificate showing  the  work  done."  We  have  no 
brief  for  the  appellees,  and  do  not  know  by 
what  reasoning  or  argument  an  agreement 
between  the  two  provisions  is  by  them  sought 
to  be  maintained.  To  our  minds,  it  seems  to 
be  scarcely  capable  of  controversQr  that  the 
section  of  the  act,  if  it  were  enforceable,  au- 
thorizes the  levy  of  a  kind  of  special  taxes 
on  vehides  which  is  in  open  and  direct  vio- 
lation of  the  express  terms  of  the  constitution- 
al provision.  It  is  plainly  and  unequivocally 
a  tax  on  property,  and  the  smn  of  the  tax 
laid  upon  all  vehicles  in  a  given  class  is  the 
same  without  regard  to  the  value  of  the  ve- 
hicle. A  wagon  worth  $10  Is  taxed  the  same 
as  one  worth  $100.    We  cannot  possibly  do 


otherwise  than  declare  said  section  3  of  the 
act  to  be  in  violation  of  the  provision  of  the 
constitution,  and  that  appellant  was  entitled 
to  have  the  lax  of  one  dollar  which  was  spe- 
cially assessed  upon  his  wagon  stricken  from 
his  assessment  The  case  does  not  come  with- 
in the  principle  of  Mayw,  etc.,  of  Birming- 
ham V.  Klein.  89  Ala.  461,  7  South.  386,  which 
authorizes  local  assessments  upon  real  estate 
in  a  town  or  city  abutting  upon  streets  or 
sidewalks  for  the  expense  of  paving  the  street 
or.  sidewalk  in  front  of  the  property.  That 
rule  applies  to  real  property  specially  bene- 
fited by  the  particular  Improvement  made  to 
its  front,  and  the  assessment  is  rogulated  by 
the  degree  or  proportion  of  such  special  bene- 
fit The  tax  here  authorized  was  general  up- 
on all  vehicles  of  the  designated  kinds  in  the 
county,  and  was  for  the  purpose  of  raisbig. 
a  common  fund  for  the  improvement  of  all 
roads  and  bridges  in  the  county.  No  special 
benefit  accrued  to  any  one.  For  a  full  dis- 
cussion of  this  whole  subject,  and  collection 
of  authorities  touching  the  validity  of  local 
special  assessments  in  view  of  constitutional 
provisions  such  as  ours,  see  the  exhaustive 
article  on  'Taxation"  in  25  Am.  &  Eng.  Enc 
Law,  p.  494  et  seq. 

We  do  not  consider  that  the  other  constitu- 
tional objections  taken  by  appellant  to  the 
whole  and  certain  other  parts  of  the  act  are, 
in  view  of  the  conclusion  above  stated  touch- 
ing section  3,  now  legitimately  before  us  for 
consideration.  His  grievance  being  fully  re- 
dressed by  striking  section  3  from  the  act  as 
unconstitutional,  it  does  not  now  concern  him 
whether  the  other  provisions  of  the  act  are 
amenable  to  other  constitutional  objections 
or  not  Ck>urts  never  property  enter  upon 
the  investigation  of  the  validity  of  acts  of  a 
co-ordinate  department  of  the  government  un- 
til forced  to  do  so  by  the  necessities  of  the 
case  under  review.  Reversed,  and  Judgment 
here  rendered  striking  the  said  special  assess- 
ment of  one  dollar  on  appellant's  wagon  from 
his  assessment  list  of  taxes  assessed  against 
him  for  the  year  1897,  and  forbidding  the  col- 
lection thereof.    Reversed  and  rend^-ed. 


(U7   Ala.   185) 

DOUGLASS  V.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  9,  1898.) 

Bastards— Complaint  bbforb  Notary— Jubisdio- 
TioN— Formation  of  Issue  for  Trial. 

1.  Under  Cr.  Code  1886,  H  4842-4851,  provid- 
ing for  the  Institution  of  proceedings  in  bastardy 
before  a  jnstice  of  the  peace,  sach  proceedings 
were  legally  instituted  where  the  complaint  was 
made  before  a  notary  public  appointed  by  the 
governor,  under  authority  of  Const  art  6,  S  26, 
empowering  him  to  *.*appoint  one  notary  public 
for  each  election  precinct  in  counties,  and  one 
for  each  ward  in  cities, .  ♦  ♦  ♦  who,  in  addi- 
tion to  the  powers  of  notary,  shall  have  and  ex- 
ercise the  same  jurisdiction  as  justices  of  the 
peace." 

2.  In  a  bastardy  proceeding  instituted  by  a 
complaint  before  a  notary  public  having  the 
jurisdiction  of  a  justice  of  the  peace,   which 
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reached  the  circuit  court,  there  wa«  no  error  in 
requiriDg  defendant,  who  was  personally  present 
to  join  in  the  issne  required  to  be  formed,  though 
the  warrant  under  which  he  was  arrested -had 
lieen  stricken  from  the  files. 

Appeal  from  circuit  court,  Ck>lbert  county; 
Thomas  B.  Roulhac,  Judge. 

Statutory  proceedings  In  bastardy,  in  the 
name  of  the  state,  on  complaint  of  Rutlia 
Pearsall,  against  Andrew  Douglass.  From  the 
judgment  rendered,  defendant  appeals.  Af- 
firmed. 

The  proceeding  was  commenced  by  an  afBda- 
Tlt  made  before  a  notary  public  and  ex  officio 
justice  of  the  peace.  Upon  this  affidavit  a 
warrant  of  arrest  was  issued;  and,  upon  the 
hearing,  the  justice  of  the  peace  considered 
that  there  was  reasonable  cause  to  believe  the 
defendant  guilty,  and  therefore  bound  him 
over  to  the  circuit  court  The  defendant,  be- 
fore entering  upon  the  trial,  and  when  the  case 
was  called  for  trial,  moved  the  court  to  quash 
and  strike  from  the  ffies  the  alleged  warrant 
or  writ  of  arrest,  upon  the  ground  that  it  was 
a  fugitive  paper,  having  neither  been  written 
or  signed  by  the  justice  of  the  peace  who 
heard  the  cause  before  the  affidavit  was  made 
and  proceedings  were  commenced,  nor  until 
the  charge  of  bastardy  had  been  investigated 
by  him,  and  the  defendant  committed  to  jail, 
In  default  of  bail  bond,  by  the  said  justice,  aft- 
er which,  and  after  the  papers  had  been  sent 
to  this  court,  the  said  justice  had  filed  said 
warrant  with  the  papers  in  said  cause  in  this 
court  which  motion  was  granted  by  the  court. 
The  defendant  then  objected  to  being  placed 
upon  his  trial  without  a  warrant  issued  by  the 
justice  of  the  peace,  but  the  court  overruled 
such  objection,  and  the  defendant  excepted  to 
such  ruling.  The  defendant  then  objected  to 
being  tried  upon  the  affidavit  made  before  the 
said  justice  of  the  peace  alone,  but  the  court 
overruled  the  objection,  and  to  this  ruling  the 
defendant  excepted.  The  defendant  then  mov- 
ed the  court  to  discharge  him,  upon  the 
ground  that  the  proceedings  were  Illegal,  and, 
further,  that  the  court  had  no  jurisdiction  to 
try  the  defendant  upon  such  process  alone; 
but  the  court  overruled  his  objections,  and,  to 
this  ruling,  the  defendant  excepted.  The  court 
then,  against  the  objection  of  the  defendant, 
required  him  to  plead,  to  which  action  of  the 
court  the  defendant  excepted,  and  directed 
that  an  issue  be  made  up  by  the  state,  alleging 
that  the  defendant  was  the  real  father  of  the 
child  of  Rutha  Pearsall,  on  which  the  defend- 
ant took  Issue.  In  putting  the  case  for  the 
state  to  the  jury,  the  solicitor  for  the  state  un- 
dertook to  read  the  affidavit  of  Rutha  Pearsall. 
made  before  the  justice  of  the  peace,  to  the  ju- 
ry, to  the  reading  of  which  the  defendant  ob- 
jected; but  the  court  overruled  such  objec- 
tions, and,  to  this  ruling,  the  defendant  except- 
ed. The  solicitor  then  read  the  affidavit  to  the 
jury,  and  the  trial  proceeded  upon  the  issue 
joined  as  aforesaid. 

James  Jackson,  for  appellant  Wm.  O. 
Fltta,  Atty.  Gen.,  for  the  State. 


BRIGKELL^  a  X  Proceedings  In  bastardy 
are  statutory,  originating  before  a  justice  of 
the  peace,  and  are  instituted  by  the  complaint 
of  a  single  woman  that  she  is  pregnant  with  or 
has  been  delivered  of  a  bastard  child,  in  the 
county  in  which  the  complaint  is  made,  and 
must  accuse  a  particular  person  of  being  the 
father  of  such  child.  This  is  the  inception  of 
the  proceedings,  and  without  it  there  can  be 
no  further  movement  in  the  procedure  the 
statutes  prescribe.  The  complaint  having 
been  made,  it  la  the  duty  of  the  justice  to  is- 
sue a  warrant  for  the  arrest  of  the  accused, 
and,  on  bis  arrest,  to  inquire  whether  there  Is 
probable  cause  to  believe  him  guilty.  If,  on 
such  Inquiry,  the  justice  finds  probable  cause, 
the  accused  is  held  to  appear  before  the  circuit 
court,  where,  if  he  demands  it  an  issue  Is 
made  up,  to  ascertain  whether  he  is  the  real 
father  of  the  child.  Gr.  Code  1886,  Si  4842- 
4851. 

The  complaint  in  this  case  was  in  writing, 
conforming  in  all  respects  to  the  statute,  and 
verified  before  a  notary  public  of  the  appoint- 
ment of  the  governor,  having  the  jurisdiction 
of  a  justice  of  the  peace;  and  the  first  insist- 
ence of  the  appellant  is  that,  by  the  terms  of 
the  statute,  an  elective  justice  only  could  en- 
tertahi  the  complaint  It  is  not  doubted  that 
the  proceeding  Is  in  Its  essence  judicial,  and 
that  the  justice  exercises  jurisdiction  as  dis- 
tinguished from  merely  ministerial  or  admin- 
istrative power.  The  complaint  is  the  incep- 
tion of  the  proceedings,  and,  before  Issuing  a 
warrant  for  the  arrest  of  the  accused,  the  jus- 
tice must  determine  the  sufficiency  of  the 
complaint  The  warrant  having  Issued,  the 
justice  must  hear  evidence,  and  from  the  evi- 
dence determine  whether  there  is  probable 
cause  to  believe  the  accused  guilty.  There  is 
every  element  of  ^'jurisdiction,"  as  the  term 
is  applied  to  courts  and  judicial  officers,— the 
power  to  hear  and  decide  a  particular  contro- 
versy; and  there  is  more,— a  correspondence 
to  the  statute  which  authorizes  justices  of  the 
peace  to  inquire  preliminarily  into  the  commis- 
sion of  criminal  offenses.  The  constitution 
(article  6,  S  26)  confers  on  the  governor  au- 
thority to  "appoint  one  notary  public  for  each 
election  precinct  in  counties,  and  one  for  each  ' 
ward  in  cities  of  over  five  thousand  Inhabit- 
ants, who,  in  addition  to  the  powers  of  notary, 
shall  have  and  exercise  the  same  jurisdiction  as 
justices  of  the  peace  within  the  precincts  and 
wards  for  which  they  are  respectively  appoint- 
ed." The  Interpretation,  construction,  and  op- 
eration of  this  clause  of  the  constitution  has 
been  the  subject  of  frequent  decision  in  this 
court;  and  it  is  settled  that  while  the  notaries 
of  the  appointment  of  the  governor  do  not 
succeed  to  statutory  power  conferred  on  jus- 
tices of  the  ijeace,— power  not  pertaining  to 
their  jurisdiction,— though  not  particularly 
nominated  in  the  statute,  by  force  of  the  con- 
stitution they  are  clothed  with  whatever  of 
jurisdiction,  civil  or  criminal,  a  justice  of  the 
peace  may  exercise.  Carroll  v.  State,  68  Ala. 
396;  Griffin  v.Appleby^ig^^^y^gg^^^fi^ 
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Adams.  71  Ala.  475;  Rice  v.  Watts,  Id.  593; 
Harper  v.  State,  109  Ala.  66,  19  South.  901. 
The  distinction  is  between  mere  power  not  in 
Its  nature  Judicial,  and  Jurisdiction.  In  Griffin 
V.  Appleby,  supra,  it  was  held  that  the  graut 
of  Jurisdiction  to  notaries  public  appointed  by 
the  governor  to  have  and  exercise  it  is  as 
plenary  as  the  grant  of  Jurisdiction  to  Justices 
of  the  peace.  It  was  said:  "The  grant  of  Ju- 
risdiction to  the  one  Is  not  distinguishable  from 
the  grant  to  the  other.  Within  the  precinct 
or  ward  for  which  he  is  appointed,  the  notary 
Is,  according  to  the  words  of  the  constitution, 
'to  have  and  exercise  the  same  Jurisdiction  as 
justices  of  the  peace.*  The  mode  In  which  the 
Justice  of  the  peace  should  exercise  the  Juris- 
diction conferred  upon  him,  or  the  process  he 
should  employ  to  render  the  Jurisdiction  ef- 
fectual, the  constitution  does  not  prescribe. 
That  is  left  to  legislative  regulation,  and,  prior 
to  the  adoption  of  the  constitution,  had  been 
the  subject  of  legislation;  and  a  system  estab- 
lished, remaining  of  full  force,  because  not  re- 
pugnant to  or  inconsistent  with  the  provisions 
of  the  constitution.  The  statutes  prescribing 
the  mode  in  which  the  Jurisdiction  shall  be  ex- 
ercised, and  the  process  which  shall  be  em- 
ployed, refer  In  words  only  to  Justices  of  the 
peace,  because  enacted  and  existing  prior  to 
the  constitutional  grant  of  the  same  Jurlsdlc* 
tion  to  notaries  public  But  these  statutes 
open  and  talse  in  the  notaries  public  appointed 
to  have  and  exercise  the  Jurisdiction  of  Jus- 
tices of  the  peace;  otherwise,  in  the  absence 
of  legislation  incorporating  into  these  statutes 
the  words  'notaries  public,*  the  grant  of  Juris- 
diction by  the  constitution  would  be  barren,— 
its  energy  and  vitality  dependent  upon  the  leg- 
islative will.  The  constitutional  grant  is  plen- 
ary, and  whatever  is  necessary  to  make  it  ef- 
fectual must  be  supplied  by  the  common  law, 
and  by  the  statutes  pertaining  to  the  subject- 
matter."  There  is  no  doubt  that  the  com- 
plaint in  this  case  was  properly  made  before, 
and  entertained  by,  the  notary  public,  and  the 
proceedings  were  thereby  legally  instituted.  The 
cause  having  reached  the  circuit  court,  and  the 
defendant  being  personally  present,  there  was 
no  error  in  requiring  him  to  Join  in  the  issue 
the  statute  requires  to  be  formed.  Hanna  v. 
State,  60  Ala.  100.  We  find  no  error  In  the 
record,  and  the  Judgment  is  affirmed. 


(117   Ala.    131) 

RUFUS  V.  STATE. 

(Supreme  Gonrt  of  Alabama.     Feb.  11,  1898.) 

Criminal  Law— Misnombr—Evidbncb— Assault. 

1.  Upon  an  issue  as  to  an  alleged  misnomer 
in  an  indictment,  a  finding  that  defendant  was 
known  as  "John  Rufus,"  as  well  as  "John  Ru- 
fus  George,"  and  that  he  was  as  well  known  by 
the  former  as  the  latter  of  these  names,  was 
justified  by  the  testimony  of  three  witnesses 
that  defendant  was  known  and  called  by  the 
name  of  "John  Rufus,"  and  by  no  other  name, 
though  as  many  witnesses  for  defendant  testi- 
,ied  that  his- father's  name  was  "George,"  and 
that  he  was  known  by  no  other  name  than  that 
of  "John  Rufus  George." 


2.  Where  a  defendant's  second  Christian  name 
came  to  be  regarded  as  his  surname,  and  he  was 
so  known,  it  is  immaterial  that  the  indictment 
gave  such  name  in  place  of  his  real  surname. 

3.  On  a  prosecution  for  assault,  it  is  not  error 
to  exclude  testimony  as  to  the  dangerous  and 
"fussy"  character  of  the  complaining  witness, 
where  the  defendant  was  clearly  at  fault  in 
bringing  on  the  difficulty. 

Appeal  from  circuit  court,  Wilcox  county; 
James  T.  Beck,  Special  Judge. 

John  Rufus  was  convicted  of  assault,  and 
appeals.   Affirmed. 

The  appellant  was  indicted  for  an  assault 
and  battery  upon  one  John  Cook  with  a 
knife.  The  indictment  charged  "John  Ru- 
fus" with  the  offense.  The  defendant  filed 
a  plea  of  misnomer,  which  was  sworn  to 
and  subscribed  to  by  him,  in  which  he  al- 
leged that  his  Christian  name  was  "John 
Rufus"  and  that  his  surname  was  "George," 
and  that  his  full  name  was  "John  Rufus 
George,"  and  that  he  was  never  known  or 
called  by  the  name  of  "Rufus"  as  a  sur- 
name, and  that  he  was  known  and  called  by 
the  name  of  "John  Rufus"  as  a  Christian 
name.  To  this  plea  the  state  filed  a  repli- 
cation, in  which  it  alleged  that  the  said  de- 
fendant, John  Rufus,  was  long  before,  and 
at  the  time  of  the  finding  of  said  indict- 
ment, and  still  is,  as  well  known  by  the  name 
of  "  John  Rufus"  as  by  the  name  of  "John 
Rufus  George."  To  this  replication  the  de- 
fendant demurred,  upon  the  grounds  that 
the  replication  does  not  state  that  George 
was  not  the  surname  of  the  defendant,  or 
that  Rufus  was  the  surname  of  the  defend- 
ant, and  does  not  aver  that  "John  Rufus" 
is  not  the  Christian  name  of  said  defendant. 
This  demurrer  was  overruled,  and  to  this 
ruling  the  defendant  duly  excepted.  Upon 
issue  as  to  the  misnomer,  the  state  intro- 
duced three  witnesses,  each  of  whom  tes- 
tified that  the  defendant  was  known  and 
called  by  the  name  of  John  Rufus,  and  by  no 
other  name.  The  defendant  then  Introduced 
three  witnesses,  each  of  whom  testified  that 
the  defendant's  father's  name  was  Frank 
George,  and  that  the  defendant's  Christian 
name  was  John  Rufus,  and  that  his  sur- 
name was  George,  and  that  he  was  known 
by  no  other  name  than  that  of  John  Rufus 
George.  Upon  this  evidence  the  issue  of 
misnomer  was  found  in  favor  of  the  state, 
and  to  this  finding  the  defendant  duly  ex- 
cepted. 

The  trial  ^as  had  upon  the  plea  of  not 
guilty,  and  the  state  Introduced  evidence 
tending  to  show  that  one  John  Cook,  while 
at  work  in  a  field  near  where  the  defend- 
ant was,  hung  up  his  coat.  In  which  he  left 
a  bag  of  smoking  tobacco;  that,  upon  re- 
curnlng  to  his  coat,  he  found  his  tobacco 
gone,  and,  after  having  asked  the  defendant 
and  other  persons  who  were  standing  near 
who  had  taken  his  tobacco,  the  defendant  ad- 
mitted that  he  had  it,  and  told  the  said  Cook 
that  he  could  not  get  it,  whereupon  Cook 
picked  up  the  ieteu^Vsb^^p^ 
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off  witb  it,  saying  that  he  would  sell  the  hat, 
and  bay  another  sack  of  tobacco.  The  de- 
fendant then  ran  after  the  said  Cook,  and 
overtook  him,  cutting  him  In  the  back  with 
a  knife.  The  evidence  for  the  defendant 
tended  to  show  that  the  defendant  cut  Ck>ok 
after  Cook  had  cursed  him  and  was  about 
to  raise  a  large  stick  to  strike  him  with  it. 
During  the  examination  of  one  of  the  wit- 
nesses for  the  defendant,  he  was  asked  if 
he  knew  the  general  character  of  John  Cook 
In  the  community  in  which  he  lived,  and, 
upon  the  witness  answering  that  he  did,  the 
defendant's  counsel  asked  him  the  following 
question:  "What  is  John  Cook's  general 
character  as  a  dangerous,  fussy  man?"  The 
state's  counsel  objected  to  this  question,  up- 
on the  ground  that,  as  the  defendant  had 
first  taken  Cook's  tobacco,  he  thereby 
brought  dn  the  difficulty,  and  could  not  In- 
voke the  doctrine  of  self-defense.  The  court 
sustained  the  objection,  and  refused  to  al- 
low the  witness  to  answer  the  question.  To 
this  ruling  the  defendant  excepted.  There 
were  verdict  and  judgment  of  guilty. 

Wm.  C.  Fltts,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  trial  judge  commit- 
ted no  eror  in  finding,  from  the  evidence  be- 
fore him,  that  the  defendant  was  known  as 
John  Rufus,  as  well  as  John  Rufus  George, 
and  that  he  was  as  well  known  by  the  for- 
mer of  these  names  as  the  latter.  It  was 
not  material  that  his  real  surname  was 
George,  and  that  both  the  names  "John"  and 
"Rufus"  were  originally  Christian  names, 
when,  as  averred  In  the  replication,  in  effect, 
and  shown  by  the  testimony,  the  name  "Ru- 
fus" had  come  to  be  regarded  as  his  sur- 
name, and  he  was  so  known. 

The  court  did  not  err  in  excluding  testi- 
mony as  to  Cook's  dangerous  and  "fussy" 
character,  the  defendant  being  clearly  at 
fault  in  respect  of  bringing  on  the  difficulty. 
Johnson  v.  State,  69  Ala.  263;  Page  v.  State, 
Id.  229;   Brown  v.  State,  74  Ala.  42. 

Affirmed. 


017  Ala.  588) 

SLOAN  V.  WILSON. 
^Supreme  Court  of  Alabama.    Feb.  11,  1898.) 

PARTKBRSHIP— MORTOAGB  OF  Co-FaRTNEK— DISSO- 
LUTION—DIVISION  OF  Assets— Title 
OF  MORTOAOBB— Detinue. 

1.  Where  a  partner  mortgaged  his  half  inter- 
est in  the  property  of  the  firm,  which  consisted 
of  personalty,  to  secure  his  individual  debt,  snch 
mortgage  passed  only  the  ultimate  share  of  snch 
partner  which  would  remain,  as  coming  to  him, 
after  payment  of  the  firm  debts  and  settlement 
of  the  account  between  the  partners. 

2.  On  the  dissolution  of  a  partnership,  and  the 
division  of  the  effects  between  the  partners,  by 
consent,  where  one  had  mortgaged  his  interest  to 
secure  his  individual  debt,  the  ownership  of  and 
title  to  the  separate  portions  allotted  to  each  be- 
came vested,  the  part  allotted  to  such  mortgagor 
in  his  mortgagee,  and  that  allotted  to  the  other 
partner  in  himself. 

3.  Two  partners,  on  the  dissolution  of  the  firm, 
divided  the  assets  between  them.     One  partner 
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had  previously  mortgaged  his  interest  in  the 
firm  property  to  secure  an  individual  debt,  and 
after  such  dissolution  and  division  delivered  his 
share  thereof  to  his  partner  on  a  promise  to  as- 
sist him  in  raising  money  to  pay  off  such  mort- 
gage. Hdd,  on  a  sale  thereof  by  such  partner, 
that  the  mortgagee  had  acquired  the  legal  title 
under  her  mortgage,  and  that  her  administrator 
was  therefore  entitled  to  maintain  detinue 
against  the  vendee. 

Appeal  from  chrcuit  court,  Tuscalooii  coun- 
ty; S.  H.  Spratt,  Judge. 

Statutory  action  of  detinue  by  B.  F.  Sloan, 
administrator  of  the  estate  of  Mrs.  T.  Sloan, 
deceased,  against  John  Wilson.  There  were 
verdict  and  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Foster  &  Oliver,  for  appellant  Van  de 
Graaff  &  McCarty,  for  appellee. 

HARALSON,  J.  In  the  case  before  us,  as 
It  appears  by  the  agreed  statement  of  facts, 
J.  T.  Taylor  and  A.  D.  Duncan  were,  on  the 
30th  August,  1893,  equal  partners  in  the  dairy 
business.  On  that  day,  Duncan  duly  executed 
to  Mrs.  Sloan,  appellant's  Intestate,  a  mort- 
gage on  his  lialf  interest  in  the  partnership 
property,  to  secure  a  debt  of  $300. 

The  plaintiff's  evidence  tended  to  show,  that 
in  May  or  June,  1894,  there  was  a  dissolution 
by  mutual  consent,  of  the  partnership  be- 
tween Taylor  and  Duncan,  and  the  partner- 
ship property  was  divided  between  them, 
Duncan  receiving  as  his  share,  among  other 
things,  24  cows,  9  of  which  were  seized  under 
the  writ  of  detinue  in  this  case;  that  the  part- 
nership business  was  then  discontinued,  and 
there  was  no  agreement  that  the  property 
turned  over  to  Duncan,  on  this  division, 
should  be  bound  for  the  partnership  debts;  that 
the  partnership  owed,  at  the  time,  a  debt  to 
the  First  National  Bank  for  money  borrowed 
with  which  to  buy  feed  for  the  cattle,  and 
Duncan  agreed  with  Taylor  to  pay  that  debt; 
that  Duncan,  who  continued  the  business,  in 
April  or  May,  1895,  owed  a  debt  to  the  oil 
mill,  on  his  hidlvldual  account,  on  which  his 
former  partner,  Taylor,  had  become  surety, 
and  he  agreed  with  Taylor,  that  if  the  latter 
would  pay  the  oil  mill  and  bank  debts,  and 
assist  him  In  borrowing  $300,  with  which  to 
pay  off  the  mortgage  to  Mrs.  Sloan,  he  would 
turn  over  to  him  all  the  property  he  received 
on  said  division,  of  the  partnership  property, 
to  pay  him  therefor;  that  with  such  under- 
standing, he  turned  over  to  Taylor  said  prop- 
erty, including  nine  of  the  cows  which  were 
allotted  to  him,  and  which  were  seized  under 
the  writ  of  detinue  in  this  suit,  and  Taylor 
afterwards  sold  the  same  to  the  defendant. 

The  evidence  for  the  defendant  tended  to 
show,  that  on  the  division  of  the  xuirtnershlp 
property,  it  was  agreed  that  the  property  de- 
livered to  Duncan  should  stand  for  the  debts 
owing  by  the  partnership,  and  that  the  debts 
owing  to  the  bank  and  oil  mill,  were  partner- 
ship debts.  In  other  respects,  there  was  no 
conflict  in  the  evidence.  The  court,  at  the  re- 
quest of  defendant,  gave  for  him  the  general 
charge.     The  counsel  g^^ife^bf^i^lEf^*!: 
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on,  and  submit  for  our  decision,  the  question, 
—"Whether  the  mortgage  of  A.  D.  Duncan  to 
plalntllTs  hitestate,  conveyed  a  legal  interest, 
such  as  can  be  recognized  and  enforced  in  a 
court  of  law,  as  a  foundation  for  a  recovery 
in  his  action  of  detinue." 

The  rule  is  recognized,  that  a  partner  does 
not  separately  own,  or  have  right  of  exclusive 
possession  to  any  particular  article  of  partner- 
ship property,  or  aliquot  part  thereof;  but  the 
real  ownei'ship  and  the  legal  title  are  vested  in 
the  firm.  Tait  v.  Murphy.  80  Ala.  440.  2 
South.  317;  Vhiaon  v.  Ardls.  81  Ala.  '>-i  2 
South.  879. 

During  the  continuance  of  this  partnership, 
then,  Duncan  did  not  own  the  legal  title  to  the 
property  which  he  mortgaged.  It  was  in  the 
existing  firm.  His  mortgagee,  the  plaintifTs 
Intestate,  took  no  larger  interest  or  title  in  the 
property  mortgaged,  than  Duncan  had.  The 
mortgage  did  pass,  and  could  only  pass,  the 
ultimate  share  of  the  partnership  eftects,  that 
would  remain,  as  coming  to  Duncan,  after  the 
payment  of  the  partnership  debts,  and  settle- 
ment of  accounts  between  the  partners. 
Fields  V.  Brlce,.  108  Ala.  632-634,  18  South. 
742;  Talt  v.  Murphy,  80  Ala.  443,  2  South. 
317;  Farley  v.  Moog,  70  Ala.  148;  Daniel  v. 
Owens,  70  Ala.  301;  17  Am.  &  Eng.  Bnc. 
Law,  066;   Jones,  Mortg.  $.45. 

This  partnership  was,  as  is  admitted,  dis- 
solved by  mutual  consent,  in  May  or  June, 
1S95,  and  the  partnership  effects  were  di- 
vided between  the  partners,  Taylor  taking  his. 
and  Duncan  the  other  part.  There  was  no 
firm,  thereafter,  in  which  the  ownership  of 
and  legal  title  to  the  property  that  once  be- 
longed to  the  firm,  before  its  dissolution,  could 
remain  vested.  Upon  dissolution  and  divi- 
sion of  the  property,  the  ownership  and  title 
to  the  separate  parts  apportioned  to  each  pjEurt- 
ner  by  consent,  became  vested,— the  part  al- 
lotted to  Taylor,  in  him,  and  the  part  allotted 
to  Duncan  In  his  mortgagee,  Mrs.  Sloan.  The 
creditors  of  the  firm,  as  such,  had  no  lien,  en- 
forceable at  law,  on  the  property  while  it  be- 
longed to  the  partnership,  nor  on  any  portion 
of  it,  after  it  was  divided  between  the  part- 
ners. No  question  arises  in  the  case  as  to 
the  rights  of  creditors.  Mayer  v.  Clark.  40 
Ala.  259;  Reese  v.  Bradford,  13  Ala.  837; 
Story,  Partn.  §§  97,  357-300. 

The  proof  of  the  plaintiff,  as  appears  above, 
tended  to  show,  that  there  was  no  agreement 
that  the  property  turned  over  to  Duncan,  on 
the  dissolution  and  division  of  the  assets, 
should  be  bound  for  partnership  debts;  and 
that,  on  the  part  of  defendant,  that  it  should 
be.  Whether  there  was  an  agreement  to  this 
effect  or  not,  does  not  affect  the  creditors,  as 
such.  If  there  was  such  an  agreement,  it  ap- 
pertained wholly  to  the  partners  themselves. 
When  the  partnership  was  dissolved,  and  the 
pr<^)erty  was  divided,  and  each  partner  took 
his  share,  the  title  and  ownership  vested  in 
Taylor  and  the  mortgagee  of  Duncan,  re- 
spectively, discharged  of  any  lien  of  the  re- 
spective partners  on  it,  while  it  was  partner- 


ship property,  for  the  payment  of  firm  debts. 
Rose  V.  Ounn,  79  Ala.  415;  Goldsmith  v. 
Eichold,  94  Ala.  120,  10  South.  80;  Mayer  v. 
Clark,  supra. 

If  there  was  an  agreement,  such  as  the  de- 
fendant's evidence  tended  to  show,  and  even 
if  that  had  been  In  writing,  which  is  not 
shown.  Its  only  effect,  if  binding,  would  have 
been  to  create  an  individual,  personal  con- 
tract and  security  by  Duncan  to  his  partner, 
Taylor,  to  pay.  Story,  Partn.  |  359.  More- 
over, that  agreement  if  made,  was,  as  ap- 
pears, merely  a  verbal  mortgage  on  personal 
property  to  secure  a  personal  liability,  which 
is  void  under  the  statute.  Code  1880.  «  1731: 
Bamhill  v.  Howard,  104  Ala.  4i3,  16  South.  1. 

It  follows  from  what  has  been  said,  that 
Mrs.  Sloan  acquired  the  legal  title  under  her 
mortgage,  to  the  property  sued  for,  and  her 
administrator  was  entitled  to  maintain  detinue 
for  it. 

It  is  undisputed  that  Taylor,  from  whom  de- 
fendant acquired  the  property,  knew  of  the 
existence  of  this  mortgage,  and  received  pos- 
session of  the  property  sued  for,  on  the  prom- 
ise to  assist  Duncan  to  raise  $300,  with  which 
to  pay  the  mortgage.  Taylor  did  not  acquire, 
by  the  delivery  of  this  property  to  him,  any 
better  title  than  Duncan  had,  and  he  could 
not  have  soM  and  transferred  to  defendant,  a 
title  which  he  did  not  own.  The  court  erred 
In  giving  the  general  charge  for  defendant 

Reversed  and  remanded. 


(U7  Ala.  22) 
GRANISON  V.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  11, 1896.) 
Criminal  Law^Arsok— Bvidbnob— Instrdo- 

TI0N8. 

1.  The  buminsr  of  a  store,  which,  with  its 
contents,  is  of  the  value  of  $500  or  more,  under 
circumstances  constituting  arson,  is  arson  in  the 
second  degree,  although  none  of  the  property 
contained  tiierein  be  burned. 

2.  In  a  prosecution  for  arson  it  Is  within  the 
discretion  of  the  court  to  allow  the  state  to  in- 
troduce additional  evidence  of  the  value  of  the 
property,  after  the  defendant  has  closed  his  ev- 
idence, and  such  discretion  is  not  revisable  on 
appeal. 

3.  It  is  not  error  for  the  court  in  a  criminal 
trial  to  refuse  requests  to  give  argumentative  or 
abstract  instructions. 

Appeal  from  circuit  court,  Wilcox  county; 
John  Moore,  Judge. 

Page  Granison  was  convicted  of  arson,  and 
appealed.    Affirmed. 

The  appellant  was  tried  and  convicted  un- 
der the  following  Indictment:  'The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  Mose  Kodgers,  alias 
Moses  Rodgers,  Page  Granison,  and  Tom 
Grimes,  alias  Thomas  Grimes,  did  wUlfully 
set  fire  to  or  bum  the  store  of  Henry  Gray, 
which,  with  the  property  therein  contained  at 
the  time,  was  of  the  value  of  five  hundred  dol- 
lars." There  was  a  severance  as  to  the  de- 
fendant, and  he  demurred  to  the  Indictment 
upon  the  ground  that  it  fails  to  allege  ti^  own- 
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ersblp  of  the  property  contained  In  the  store 
alleged  to  have  been  set  fire  to  or  burned. 
This  demurrer  was  oyerrnled,  and  the  de- 
fendant duly  excepted.  Upon  the  trial  of  th6 
cause,  Henry  Gray,  a  witness  for  the  state,  tes- 
tified that  his  storehouse  In  Wllooz  county  was 
burned  on  the  night  of  January  6,  1890,  be- 
tween the  hours  of  10  and  11  o'clock;  that  he 
left  the  store  about  half  past  9  that  night,  and 
that  at  that  time  there  was  no  fire  in  the  stove 
in  the  store,  and  there  was  no  lamp  burning; 
that  he  carried  a  large  stock  of  merchandise 
in  the  store;  that  the  storehouse,  at  the  time 
it  was  burned,  was  worth  about  $100,  and 
the  stock  of  goods  in  the  store  at  the  time  was 
worth  about  $625.  This  witness  testified  also 
to  the  discovery  of  tracks  leading  to  and  from 
the  back  of  the  storehouse,  and  that  some  of 
the  tracks  discovered  by  him  corresponded  to 
the  tracks  of  the  defendant  Two  witnesses 
for  the  state  testified  that  the  morning  after 
the  defendant  and  two  other  persons  who- 
were  indicted  with  him  were  placed  in  Jail, 
charged  with  arson  for  the  burning  of  Henry 
Gray's  store,  Mose  Rodgers  said  in  the  pres- 
ence and  hearing  of  the  defendant  that  he 
(the  defendant)  and  Tom  Grimes  burned  the 
store.  The  defendant  moved  to  exclude  this 
testimony,  upon  the  ground  that  it  was  ir- 
relevant, misleading,  and  immaterial,  and 
that  the  corpus  delicti  had  not  been  establish- 
ed«  The  .court  overruled  this  motion,  allowed 
the  evidence  to  go  to  the  Jury,  and  the  de- 
fendant doily  excepted.  The  defendant  in- 
troduced several  witnesses,  whose  testimony 
tended  to  show  that  the  value  of  the  store- 
house at  the  time  it  was  burned  was  $40 
or  $50,  and  that  the  stock  of  goods  con- 
tained in  the  store  was  not  worth  more  than 
$250  or  $300.  lliere  were  several  witnesses 
introduced  for  the  defendant,  who  testified 
that  his  general  character  in  the  community 
where  he  lived  was  good.  Afver  the  introduc- 
tion of  all  the  evidence  by  the  defendant,  the 
state  Introduced  other  witnesses,  who  testified 
that  the  value  of  the  storehouse  at  the  time 
it  was  burned  was  $75  or  $100,  and  that 
the  stock  of  goods  was  worth  between  $500 
and  $000.  The  defendant  objected  to  the  in- 
troduction of  these  witnesses,  and  moved  to 
exclude  their  testimony,  upon  the  grounds  that 
it  was  not  in  rebuttal.  The  court  overruled 
the  objection  and  motion,  and  to  each  of  these 
rulings  the  defendant  separately  excepted. 
The  court,  in  Its  general  charge  to  the  Jury, 
Instructed  them  as  follows:  '"That  they  could 
not  convict  the  defendant  of  arson  In  the 
third  degree  under  this  Indictment;  that  they 
must  either  find  the  defendant  guilty  as  char- 
ged hi  the  indictment,  or  they  must  acquit 
the  defendant"  The  defendant  separately  ex- 
cepted to  this  portion  of  the  court's  general 
charge,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  him:  (1)  '*The  court 
charges  the  Jury  that  they  can  look  to  the 
evidence  for  a  motive  as  to  wny  tfie  defend- 
ant would  commit  the  crime  charged  in  the 


case,  and.  If  the  evidence  discloses  no  motive* 
the  Jury  can  look  at  this  circumstance  as  In- 
dicating the  innocence  of  the  defendant"  (2) 
'"The  court  charges  the  Jury  that  silence  by  a 
prisoner,  when  accused  out  of  court  with 
crime,  Is  a  circumstance  to  which  the  Jury 
may  look;  and  that  such  silence  is  often  a 
circumstance,  the  meaning  of  which  may  be 
wholly  misunderstood,  and  such  silence 
ought,  therefore,  always  to  be  questioned  very 
carefully,  if  not  dlstrustlngly  by  the  Jury." 
(3)  ''The  court  charges  the  Jury  that  if  they  . 
believe  beyond  a  reasonable  doubt,  from  the 
evidence,  that  defendant  is  guilty  of  burning 
the  property,  and  do  believe  beyond  a  rea- 
sonable doubt  that  the  store  and  its  contents 
at  the  time  was  worth  less  than  five  hundred 
dollars,  then  they  may  find  the  defendant 
guilty  of  arson  In  the  third  degree." 

Miller  &  Bonner,  for  appellant  Wm.  O, 
Fitts,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  indictment  charges  arson, 
—the  burning  of  a  store,  not  the  burning  of 
the  property  therein  contained.  The  degree  of 
the  arson  is  determinable.  It  is  true,  by  the 
value  of  the  store  and  the  property  therein 
contained,  but  the  offense  Is  the  burning  of  the 
store.  If  both  be  of  the  vaiue  of  $500  or 
more.  It  is  arson  in  the  second  degree  if  the 
store  be  burned  under  circumstances  consti- 
tuting arson,  although  not  an  article  of  the 
property  contained  therein  be  burned.  So  the 
injury  constituting  the  offense  is  to  the  store, 
and  its  ownership  only  need  be  alleged. 

There  was  sufficient  evidence  to  carry  to 
the  Jury  the  question  whether  the  house  was 
burned  by  accident  or  design;  therefore  suf- 
ficient evidence  of  the  corpus  delicti  to  let  In 
a  confession,  express  or  Implied,  of  the  de- 
fendant The  Implied  conffesslon  testified  to 
by  the  witnesses  Andrew  Dale  and  Ed  Welsh, 
was  properly  admitted. 

It  was  within  the  discretion  of  the  court  to 
allow  additional  evidence  of  the  valtfe  of  the 
property,  after  the  defendant  dosed  his  evi- 
dence,—«  discretion  not  revisable  here. 

Charges  1  and  2  requested  by  defendant 
were  argumentative,  and  charge  8  was  ab- 
stract The  oral  charge  excepted  'to  was  prop- 
er under  the  evidence.    Afiirmed. 


(117  Ala.  88) 

WITHERS  et  al.  v.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  11, 1898.) 

Criminal  Law— Warrant  bt  JosTroB— Cbihxkal 
Trespass— 1K8TRU0TIOK8. 

1.  Under  Code,  §§  4205,  4208,  giving  a  form 
of  warrant  for  arrest  and  a  bail  bond,  in  which 
the  magistrate  issuing  or  approving  the  same 
is  designated  as  county  judge,  a  warrant,  issued 
by  a  justice  of  the  peace,  requiring  defendants  to 
be  taken  before  the  judge  of  the  county  court, 
is  correct 

2.  An  affidavit  before  a  justice  that  a  trespass 
after  warning  has  been  coomiitted,  and  that  cer- 
tain parties  named  are  guilty  thereof,  without  al- 
legation of  ownership,  is  insufficient,  under  Code, 
I  4204,  requiring  aur  *" 
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fense  against  property  to  state  the  name  of  the 
Owner. 

3.  The  holder  of  the  title  to  property  in  the 
possession  of  others  has  no  right  to  trespass  up- 
on such  possession. 

4.  In  a  prosecution  for  trespass,  the  evidence 
showed  that  the  prosecutors  had  bought  the 
premises  from  a  secret  order^  of  which  defend- 
ants were  a  committee  appointed  to  look  after 
some  property  owned  by  the  order,  and  situated 
on  the  premises,  for  which  purpose  they  went 
thereupon.  Held,  that  charges,  in  effect,  that  if 
the  prosecutors  bought  the  interest  of  a  part 
of  the  members,  and  one  of  the  defendants,  being 
a  member,  took  the  other  defendants  on  the 
premises,  such  defendant,  as  a  joint  tenant,  had 
a  right  to  do  so,  as  the  possession  of  one  joint 
tenant  is  the  possession  of  all,  until  an  actual 
ouster,  and  that  if  the  prosecutors  and  defend- 
ants were  joint  tenants,  and  in  possession  as 
such,  they  should  find  for  defendants,  were  prop- 
erly refused,  as  too  abstract. 

5.  A  charge  that,  if  the  jury  believe  the  evi- 
dence, tiiey  should  find  defendants  not  guilty, 
was  properly  refused. 

6.  A  cnarge  that,  if  the  jury  believe  that  the 
prosecutors  were  in  possession  as  mere  trespass- 
ers, they  should  find  for  defendants,  was  bad. 

Appeal  from  Shelby  county  court;  D.  B. 
McMillan,  Judge. 

Mllo  Withers  and  others  were  convicted 
of  trespaas  after  warning,  and  appeal.  Re- 
versed. 

The  prosecution  in  this  case  was  com- 
menced by  an  affidavit  made  before  the  Jus- 
tice of  the  peace  of  Shelby  county,  which 
was  as  follows:  "Before  me,  0.  B.  West,  a 
Justice  of  the  peace  for  said  state  and  coun- 
ty, personally  appeared  George  Brazier,  who, 
being  duly  sworn,  deposes  and  says  that  he 
has  probable  cause  for  believing,  and  does 
believe,  that  the  offense  of  trespass  after 
warning  has  been  committed  in  said  county, 
and  that  Milo  Withers,  George  Jones,  and 
Pompey  Mathews  are  guilty  thereof,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama." The  Justice  of  tlie  peace  before 
whom  this  affidavit  was  made  issued  a  war- 
rant thereon,  commanding  the  arrest  of  the 
defendants,  and  that  they  be  carried  before 
the  Judge  of  the  county  court  of  Shelby 
county.  The  defendants  objected  to  being 
tried  before  the  county  court,  because  the 
warrant  which  was  issued  by  the  Justice  of 
the  peace  commanded  the  officer  to  arrest 
the  defendants  and  carry  them  before  the 
Judge  of  the  county  court.  This  objection 
was  overruled,  and  the  defendants  duly  ex- 
cepted. Thereupon  the  defendants  demurred 
to  the  affidavit  upon  the  following  grounds: 
(1)  That  it  does  not  allege  upon  what  prop- 
erty the  trespass  was  committed;  (2)  that 
the  name  of  the  person  upon  whose  property 
the  trespass  was  alleged  to  have  been  com- 
mitted was  not  stated.  This  demurrer  was 
overruled,  and  the  defendants  duly  excepted. 
The  evidence  for  the  state  tended  to  show 
that  George  Brazier  and  John  Gill  bought 
from  a  secret  order,  known  as  the  **Inde- 
pendent  Order  of  Immaculates,"  the  proper- 
ty upon  which  the  trespass  was  alleged  to 
have  been  committed,  which  was  a  two- 
story  frame  building;   that  the  second  story 


of  said  building  had  been  used  by  the  said 
order  as  a  lodge  room;  that  immediately 
upon  their  purchase  the  said  Brazier  and  Gill 
went  into  possession  of  the  property,  and 
occupied  the  second  story  thereof  as  their 
private  office;  that  they  posted  written  no- 
tices upon  the  house,  and  upon  the  door  of 
the  upper  room,  warning  all  persons  not  to 
enter  upon  the  same;  that  upon  the  day  of 
the  trespass,  as  they  were  going  up  the  steps 
of  said  premises,  they  met  the  defendants 
going  up  the  steps  to  said  upper  room;  that 
they  called  their  attention  to  the  written  no- 
tices, and  warned  them  not  to  enter  said 
room,— that  they  (Brazier  and  Gill)  owned 
said  property,— but  that  notwithstanding 
said  warning  the  defendants  entered  said 
room,  and  remained  there  for  some  time. 
The  evidence  for  the  defendants  tended  to 
show  that  they  were  members  of  the  Inde- 
pendent Order  of  Immaculates,  and  that  aft- 
er disbanding  of  the  order  in  the  town  of 
Montevallo,  where  the  premises  in  contro- 
versy were  situated,  they  were  appointed  as 
a  board  of  trustees  to  look  after  and  care 
for  certain  property  of  the  said  order,  which 
had  been  left  upon  the  premises,  and  that  it 
was  in  the  discharge  of  these  duties  that 
they  entered  the  room.  Upon  the  introduc- 
tion of  all  the  evidence,  the  court,  at  the  re- 
quest of  the  state,  gave  to  the  Jury  the  fol- 
lowing written  charges:  "(1)  The  court  in- 
structs the  Jury  that  it  would  not  be  legal 
cause,  or  good  excuse,  for  the  defendants  to 
show  that  they  had  the  title  to  the  property, 
or  that  they  owned  it,  provided  Brazier  and 
Gill  were  in  the  possession.  The  Jury  are 
instructed  not  to  consider  the  question  of 
the  title  to  the  property,  as  a  Justification  to 
the  defendants,  provided  Brazier  and  Gill 
had  the  possession."  To  the  giving  of  this 
charge  the  defendants  duly  excepted,  and 
also  separately  excepted  to  the  court's  refus- 
al to  give  the  following  written  charges  re- 
quested by  them:  "(4)  If  the  Jury  believe 
from  the  evidence  that  the  premises  belong- 
ed to  the  members  of  the  Immaculate  Lodge, 
and  that  Gill  and  Brazier  bought  the  interest 
of  6  of  the  members,  and  that  there  were  15 
or  20  members,  and  that  Pompey  Mathews 
was  a  member,  and  that  Pompey  Mathews 
went  on  the  premises,  and  that  the  other  two 
defendants  went  with  him,  with  the  consent 
of  Pompey  Mathews,  then,  even  if  Gill  and 
Brazier  were  in  possession  of  the  premises  at 
the  time  of  the  warning  and  of  the  alleged 
premises,  stilJ.  Pompey  Mathews,  as  a  Joint 
tenant,  would  have  a  right  to  go  on  the 
premises,  and  to  take  with  him  the  other 
defendants,  because  the  possession  of  one 
joint  tenant  is  the  possession  of  all  the  Joint 
tenants,  unless  there  has  been  an  ouster  of 
the  Joint  tenant  out  of  possession  by  the 
Joint  tenant  in  possession.  (5)  The  posses- 
sion of  one  joint  tenant  is  the  possession  of 
all  the  Joint  tenants,  until  an  actual  ouster, 
or  its  equivalent.  (6)  If  the  Jury  believe  the 
evidence,  they  should  find  the  defendants 
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not  guilty,  (7)  If  the  Jury  believe  that  the 
prosecutors.  Gill  and  Brazier,  were  ia  posses- 
sion of  the  premises  at  the  time  of  the  al- 
leged trespass,  as  mere  trespassers,  then  the 
jury  should  find  the  defendants  not  guilty. 
(8)  If  the  Jury  believe  that  the  prosecuting 
witnesses  and  the  defendants  were  Joint 
tenants  of  the  premises  at  the  time  of  the  al- 
leged trespass,  and  that  the  said  prosecu- 
tors recognized  the  Joint  tenancy  of  defend- 
ants, then  they  should  find  the  defendants 
not  guilty.  (9)  If  the  Jury  believe  from  the 
evidence  that  at  the  time  of  the  alleged  tres- 
pass Gill  and  Brazier  were  Jointly  in  posses- 
sion of  the  premises  with  the  defendants, 
then  they  should  find  the  defendants  not 
guilty." 


Browne  &  Leeper,  for  appellants. 
Fitts,  Atty.  Qen.,  for  the  State. 


Wm.  a 


HEAD,  J.  We  think  the  warrant  of  arrest 
was  issued  in  the  proper  form,  requiring  de- 
fendants to  be  taken  before  the  Judge  of  the 
county  court  See  form,  section  4205,  Ck)de 
1886,  and  section  4208,  Id.  The  county  court 
therefore  had  Jurisdiction  of  the  case. 

The  affidavit  or  complaint  upon  which  the 
warrant  was  Issued  and  the  case  tried  was 
subject  to  the  demurrer  assigned  to  it,— that 
it  did  not  show  the  ownership  of  the  prop- 
erty trespassed  upon.  Section  4204  of  the 
Code  requires  the  affidavit  charging  an  of- 
fense against  property  to  state  the  name  of 
the  owner.  The  court  erred  in  overruling 
this  ground  of  demurrer.  We  have  said  that 
it  was  sufficient,  in  trespass  after  warn- 
ing, to  describe  the  property  trespassed  upon 
as  the  premises  of  the  person  named  as  own- 
er.    Owens  V.  State,  74  Ala.  401. 

The  charge  given  for  the  state  correctly 
stated  the  law.  This  is  not  a  proceeding  for 
the  trial  of  title  to  real  property.  If  Brazier 
and  Gill  were  in  possession,  as  the  evidence 
shows  they  were,  defendants  had  no  right 
to  trespass  upon  that  possession,  although, 
in  point  of  fact,  they  may  have  been  enti- 
tled to  the  possession  as  the  holders  ot  the 
title.  Lawson  v.  State,  100  Ala.  7,  14  South. 
870. 

Passing  upon  the  charges  requested  by 
defendants  and  refused:  Nos.  4  and  5  were 
abstract,  and  otherwise  faulty;  No.  6  was 
manifestly  bad,  as  also  No.  7;  Nos.  8  and  0 
were  abstract  Let  defendants  remain  in 
custody  until  discharged  by  due  course  of 
law.     Reversed  and  remanded. 


(U7  Ala.  42) 

WAIiKER  V.  STATE. 
(Supreme  Ck>Qrt  of  Alabama.     Feb.  11,  1808.) 

BmBEZZLUBNT  —  iNDICTMBNT^SupnOIBMCT— JOKT 
^DlSCHABGB  —  AOBNT  —  WriITEN  CONTRACT-* 
EVIDENCB— ADMISSIBILITT—  DECLARATIONS—  A.C- 

couNTiNG  —  Trial  —  Instruotionb  —  Qdbstionb 
FOR  Jury— Rbasonablb  Doubt. 

1.  An  indictment  for  embezzling  money  need 
not  describe  the  character  or  kind  of  money. 

2.  An  indictment  for  embezzling  about  $210  is 


not  objectionable,  as  failing  to  state  a  definite 
amount. 

3.  Where  the  jury  do  not  reach  a  verdict  at 
the  end  of  the  last  day  of  the  term,  they  may 
dlsfband  without  a  discharge  by  the  court,  and 
when  accused  is  not  present. 

4.  An  agent  may  show  that  funds,  which  he  is 
prosecuted  for  embezzling,  were  applied  to  pay 
office  rent,  which  his  principal  agreed  to  allow 
him  before  he  signed  the  written  contract  of 
agency,  which  malses  no  provision  for  such  allow- 
ance. 

5.  Where  an  agent  Is  prosecuted  for  embez- 
zling funds  collected  under  a  written  contract 
of  agency,  parol  evidence  for  the  state  as  to  how 
much  commissions  he  was  entitled  to  receive  on 
the  collections  is  inadmissible,  where  it  has  no 
bearing  on  the  question  of  his  intent 

6.  One  accused  of  embezzling  his  employer's 
money  may  show  that,  after  receiving  the  mon- 
ey, he  had  paid  a  balance  as  was  ascertained  by 
an  accountinir  with  his  employer. 

7.  A  commission  agent  charxed  with  embez- 
zlement is  not  to  be  credited  with  commissions  on 
money  for  which  he  did  not  account  to  his  prin- 
cipal. 

8.  It  is  a  question  for  the  jury  whether  a  com- 
mission agent,  prosecuted  for  embezzlement,  act- 
ed with  fraudulent  intent  in  retaining  money  to 
which  he  was  not  strictly  entitled  under  his  con- 
tract with  his  principal. 

9.  On  the  prosecution  of  a  commission  agent 
for  embezzlement,  the  principal  testified  that  the 
agent  admitted  making  several  collections,  for 
which  he  had  not  accounted,  and  that  an  hoar 
thereafter  he  (the  principal)  made  a  memoran- 
dum thereof  from  certain  notes,  but  he  did  not 
show  from  what  data  he  made  the  notes.  Held, 
that  it  was  not  proper  to  permit  the  principal 
to  refer  to  the  memorandum  to  refresh  ms  recol- 
lection. 

10.  A  commission  agent's  declaration  to  his 
principal  that  he  owed  nothing,  if  he  was  given 
the  proper  credits,  but  that  he  would  pay  t^e 
amount  claimed  to  be  due  if  a  receipt  was  given, 
is  inadmissible  to  show  him  not  guilty  of  em- 
bezzlement. 

11.  Where  an  agent  is  prosecuted  for  embez- 
sling  money,  the  principal's  statement  to  the 
agenf  8  surety  that  the  agent  was  not  in  any 
trouble  with  him  is  inadmissible,  though  the 
prosecution  claims  that,  prior  to  the  making  of 
such  statement,  the  agent  had  coUected  money 
for  which  he  had  not  accounted. 

12.  A  charge  to  acquit  if  there  is  a  single  fact, 
proved  by  the  proponderance  of  the  evidence, 
which  is  inconsistent  with  defendant's  guilt,  is 
bad,  as  an  invasion  of  the  province  of  the  jury. 

13.  A  charge  that  an  agent  cannot  be  convicted 
of  embezzlement  from  the  fact  that  another 
agent  failed  to  turn  over  some  of  the  money  is 
properly  refused  as  abstract 

14.  A  charge  to  acquit  an  agent  of  embezzle- 
ment if  he  did  not  owe  anything,  if  he  were  giv- 
en due  credits,  is  bad  as  ignoring  the  question 
of  good  faith  in  claiming  credits,  where  he  claims 
them  under  a  parol  agreement  made  before  the 
execution  of  the  written  contract  of  agency. 

15.  Where  the  evidence  is  not  so  convincing  as 
to  lead  the  minds  of  the  jury  to  the  conclusion 
that  accused  is  guilty,  he  should  be  acquitted. 

16.  A  reasonable  doubt  is  a  doubt  for  which  a 
reason  can  be  given. 

17.  A  charge  to  acquit,  unless  the  evidence 
against  accused  should  be  such  as  to  exclude  to 
a  moral  certainty  every  hypothesis  but  that  of 
his  guilt,  is  bad  for  omitting  the  word  "reasona- 
ble/^ as  descriptive  of  "hypothesis." 

18.  A  charge  to  consider  "the  fact,  if  it  be  a 
fact,  and  from  the  evidence  such  is  a  fact,"  that 
an  agent  accused  of  embezzlement  tendered  to 
his  princi^l  all  that  was  due,  is  bad  as  being  ar- 
gumentative and  an  invasion  of  the  province  of 
the  jury. 

19.  One  may  be  found  guilty  of  embezzlement, 
though  he  did  not  embezzle  the  full  amount  as 
alleged  in  the  indictment.        , ,    .      i  »«  ». ,  ..- 

Digitized  by  VaOOV  Li^ 


150 


2S  SOUTHBBN  RBPOBTER. 


(Ata. 


20.  It  is  error  to  refuse  a  charge  to  acquit,  un- 
less the  jury  believe  from  the  evidence  to  a  moral 
certainty  that  accused  is  guilty  of  the  things 
charged  in  the  indictment. 

21.  It  is  error  to  refuse  a  charge  to  acquit,  if 
the  jury,  upon  considering  aU  the  testimony, 
have  a  reasonable  doubt  about  defendant's  guilt, 
arising  out  of  any  part  of  the  evidence. 

Appeal  from  circuit  court,  Gullman  county; 
H.  C.  Speake,  Judge. 

R.  M.  Walker  was  convicted  of  embezzle- 
ment, and  appeals.    Reversed. 

The  Indictment  under  which  the  appellant 
was  tried  and  convicted  was  as  follows:  (1) 
"The  grand  Jury  of  said  county  charge  that 
before  the  finding  of  this  indictment  Robert  M. 
Walker,  alias  Bob  Walker,  who  was  at  the 
time  the  agent  of  the  Singer  Manufacturing 
Company,  an  incorporated  company  Incorpo- 
rated under  the  laws  of  the  state  of  New 
Jersey,  embezzled  or  fraudulently  converted 
to  his  own  use  money  to  about  the  amount  of 
two  hundred  and  ten  dollars,  which  came  into 
his  possession  by  virtue  of  his  employment  as 
such  agent  of  said  the  Singer  Manufacturing 
Company,  an  incorporated  company."  (2) 
"And  the  grand  jury  of  said  county  further 
charge  that  Robert  M.  Walker,  alias  Bob 
Walker,  an  agent  or  a  bailee  of  the  Singer 
Manufacturing  Company,  an  incorporated 
company,  embezzled  or  fraudulently  converted 
to  his  own  use  money  to  about  the  amount  of 
two  hundred  and  ten  dollars,  which  came  into 
his  possession  by  virtue  of  his  employment  as 
sjich  agent  or  bailee  of  the  owner  of  said  mon- 
ey, said  the  Singer  Manufacturing  Company, 
an  incorporated  company."  (3)  "And  the 
grand  Jury  of  said  county  further  charge  that 
Robert  M.  Walker,  alias  Bob  Walker,  being 
the  agent  of  the  Singer  Manufacturing  Com- 
pany, an  incorporated  company  incorporated 
under  the  laws  of  the  state  of  New  Jersey,  did 
embezzle  or  fraudulently  convert  to  his  own 
use  money  to  about  the  amount  of  two  hun- 
dred and  ten  dollars,  the  personal  property  of 
the  Singer  Manufacturing  Company,  an  incor- 
porated company,  as  aforesaid,  which  said 
money  had  come  into  the  possession  of  the 
said  Robert  M.  Walk6r,  alias  Bob  Walker,  by 
virtue  of  his  employm^ent  as  such  agent,— 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  Bach  of  the  counts  of  this  indict- 
ment was  demurred  to  upon  the  following 
grounds:  (1)  It  fails  to  aver  or  describe  the 
character  or  kind  of  money  alleged  to  have 
been  converted  or  embezzled  by  the  defendant 
(2)  Because  each  of  said  counts  fails  to  aver 
or  sufficiently  describe  the  act  or  acts  incor- 
porating said  sewing-machine  company,  or 
that  said  act  is  still  in  force  and  effect,  or  was 
in  force  and  effect  at  the  time  said  offense  is 
alleged  to  have  been  committed.  (3)  That  each 
of  the  counts  of  the  complaint  fails  to  charge 
any  certain  or  specific  amount  embezzled  by 
the  defendant  The  court  sustained  the  de- 
murrer as  to  the  second,  and  overruled  it  as  to 
the  first  and  third,  counts.  The  Indictment 
was  returned  into  court  on  March  19,  1896. 
At  the  fall  term,  1896,  of  the  circuit  court  of 


Cullman  county,  there  was  a  mistrial  of  the 
defendant;  and  the  minute  entry  in  said  cause 
at  that  term  of  the  court  after  setting  out  the 
fact  of  the  Joinder  of  Issue  on' the  plea  of  not 
guilty,  and  the  submission  of  the  cause  to  the 
Jury,  then  recites:  "And  while  said  Jury  were 
considering  said  cause,  the  time  fixed  by  law 
for  the  adjournment  of  this  court  having  ar- 
rived, and  the  said  Jury  having  not  agreed  by 
twelve  o'clock  on  Saturday  night  the  3d  day 
of  October,  1896,  the  day  fixed  by  law  for  ad- 
journment of  this  court  and  defendant  be- 
ing In  open  court  it  is  ordered  by  the  court 
that  the  said.  Jury  is  hereby  discharged,  and  a 
mistrial  be  entered,  and  this  cause  be  con- 
tinued." There  were  several  motions  made 
by  the  djefendant  to  correct  this  minute  entry, 
setting  out  the  fact  that  such  entry  was  erro- 
neous and  void,  In  that  the  Judge  of  the  court 
was  not  present,  and  the  defendant  was  not 
present  at  the  time  of  the  discharge  of  the 
Jury.     These  motions  were  all  overruled. 

On  the  trial  of  the  cause  there  was  intro- 
duced a  contract  which  was  made  between  the 
Singer  Manufacturing  Company  and  the  de- 
fendant in  which  the  defendant  was  appointr 
ed  an  agent  of  the  said  Singer  Manufacturing 
Company,  and  was  authorized  to  transact  the 
business  of  said  company  within  a  designated 
territory.  The  evidence  for  the  state  tended 
to  show  that  during  the  existence  of  his  agency 
under  said  contract  the  defendant  had  obtain- 
ed money  belonging  to  the  Singer  Manufactur- 
ing Company  for  which  he  had  not  accounted, 
and  which  he  had  not  turned  over  to  the  said 
company,  but  had  appropriated  to  his  own  use. 
The  evidence  for  the  defendant  tended  to  show 
that  he  had  not  misappropriated  any  of  the 
funds  belonging  to  said  company,  and  that  if 
the  credits  were  allowed  him  for  old  machines 
and  other  items  which  the  contract  provided 
for,  he  would  not  be  indebted  to  the  said  com- 
pany in  any  amount  His  evidence  further 
tended  to  show  that  the  defendant  while  he 
did  not  recognize  his  liability,  offered  to  pay  to 
the  agent  of  the  Singer  Manufacturing  Com- 
pany the  amount  which  its  agent  said  was  due 
if  said  agent  would  give  him  a  receipt  for  the 
payment  in  full.  The  evidence  for  the  state 
was  in  conffict  with  this  testimony  for  the 
defendant.  Upon  the  introduction  of  one  £. 
B.  Griswold,  as  a  witness  for  the  defendant 
he  testified  that  he  was  present  at  a  conversa- 
tion which  was  had  between  the  defendant 
and  Mr.  Forbes,  the  agent  of  the  Singer  Many- 
facturing  Company,  and  heard  the  defendant 
say  to  Mr.  Forbes  that  he  did  not  owe  the  said 
company  anything  if  they  would  give  him 
credit  for  the  old  machines  and  his  commis- 
sions; and  that  he  heard  the  defendant  further 
say  that  if  they  would  give  him  a  receipt  he 
would  pay  the  amount  claimed  to  be  due. 
This  witness  further  testified  that  In  October, 
1895,  he  had  a  conversation  with  Mr.  Walls, 
who  was  agent  for  the  Singer  Manufacturing 
Company,  in  which  he  asked  him  whether  or 
not  the  defendant  was  short  In  his  account 
staUng  to  said  Walls  thaj^j^y^ej^^i^^^ 
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surety  on  the  defendant's  bond;  that  said 
Walls  told  him  that  the  defendant  was  not  In 
any  tronble  with  the  said  company;  and  far- 
ther said  that  "some  people  have  prejudices 
against  Mr.  Walker,  but  he's  all  right,  and  I 
would  advise  you  not  to  come  ofF  his  bond. 
We  have  such  a  perfect  system  of  checking 
that  It  Is  Impossible  for  him,  anyway,  to  get 
more  than  one  machine  ahead  of  the  com- 
pany." On  motion  of  the  state,  the  testi- 
mony of  this  witness  which  is  quoted  was  ez« 
eluded  from  the  Jury.  To  this  action  of  the 
court  the  defendant  duly  excepted.  The  other 
rulings  of  the  court  are  sufficiently  stated  in 
the  opinion. 

Upon  the  Introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give, 
among  others,  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  (1) 
'*The  Jury  are  instructed  that,  If  there  is  any 
one  single  fact  proved  to  the  satisfaction  of 
the  Jury  by  a  preponderance  of  evidence 
which  is  inconsistent  with  the  guilt  of  the 
defendant,  this  is  sufficient  to  raise  a  reason- 
able doubt,  and,  if  the  Jury  entertains  such 
a  doubt,  they  should  acquit  the  defendant'* 
(2)  "The  court  charges  the  Jury  that  the  de- 
fendant cannot  be  convicted  for  the  fact,  If 
It  be  a  fact,  that  'Mr.  Walls  embezzled  or 
failed  to  turn  over  some  of  the  money."  (3) 
•The  court  charges  the  Jury  if  they  believe 
that  if  the  defendant  were  given  due  credit 
for  his  commissions  and  the  old  machines 
he  did  not  owe  the  company  anything,  the 
Jury  must  find  the  defendant  not  guilty." 

(4)  "The  court  charges  the  Jury  that,  if  the 
evidence  is  not  so  convincing  as  to  lead  the 
minds  of  the  Jury  to  the  conclusion  that  he 
is  guilty,  they  must  find  him  not  guilty." 

(5)  "The  court  charges  the  Jury  that  a  rea- 
sonable doubt  is  a  doubt  for  which  a  reason 
can  be  given."  (C)  'The  court  instructs  the 
Jury  that  they  must  find  the  defendant  not 
not  guilty,  unless  the  evidence  against  him 
should  be  such  as  to  exclude  to  a  moral  cer- 
tainty every  hypothesis  but  that  of  his  guilt 
of  the  offense  imputed  to  him."  (7)  "The 
court  charges  the  Jury  that  they  can  take  In 
consideration  the  fact.  If  It  be  a  fact,  and 
flrom  the  evidence  such  Is  a  fact,  that  the 
defendant  tendered  the  Singer  Manufactur- 
ing Company,  or  agents,  the  amount  or  great- 
er dues  than  he  owed  them,  together  with 
all  the  other  evidence,  in  determining  wheth- 
er or  not  there  was  a  criminal  Intent  in  the 
defendant's  actions."  <8)  **The  court  charges 
the  jury  that  they  must  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  embezzled  the  amount  of  money 
charged  in  the  indictment,  and  he  does  It 
willfully  and  Intentionally,  and  converted  it 
to  his  own  use."  (9)  "The  court  charges  the 
Jury  that  if  they  believe  from  the  evidence 
that  Mr.  Walker,  the  defendant  in  this  case, 
offered  to  pay  the  Singer  Manufacturing 
Company,  or  agent,  and  they  refused  to  ac- 
cept, and  that  was  all  due  them«  then  they 


wUl  find  the  defendant  not  guilty.''  (10) 
"The  court  charges  the  Jury  that  they  may 
look  to  the  conduct  of  the  witness  on  the 
stand,  and  )iis  manner  of  testifying,  to  de- 
termine what  credit  they  shall  give  him." 
(11)  "The  court  charges  the  Jury  that  if  they 
can  explain  the  testimony  in  this  case  on 
any  hypothesis  with  the  defendant's  inno- 
cence they  must  acquit  him."  (12)  "The 
court  charges  the  Jury  that  they  must  be- 
lieve the  evidence  conclusively  as  presented 
by  the  state  before  they  can  find  the  de- 
fendant guilty."  (13)  "Before  the  jury  are 
authorized  to  convict  the  defendant  In  this 
case,  they  must  believe  from  the  Evidence  to 
a  moral  certainty  that  he  is  guilty  of  the 
things  charged  In  the  Indictment,  and,  un- 
less the  Jury  are  so  satisfied  from  the  evi- 
dence, they  should  acquit  the  defendant" 
(14)  "The  court  charges  the  Jury,  If  the 
Jury,  upon  considering  all  of  the  testimony, 
have  a  reasonable  doubt  about  the  defend- 
ant's guilt,  arising  out  of  any  part  of  the 
evidence,  they  should  find  the  defendant  not 
guilty."  (15)  'The  court  charges  the  Jury, 
if  they  believe  from  the  evidence  that  the 
defendant  tendered  or  offered  the  Singer 
Manfacturing  Company  or  its  agent  the 
amount  of  money  due  the  said  company, 
then  they  cannot  find  the  defendant  guilty." 
(16)  "If  the  Jury  believe  the  testimony  of 
the  defendant,  they  must  acquit  him."  (17) 
"The  court  instructs  the  jury  that  they  must 
take  into  account  their  experience  among 
men  to  determine  the  credibility  of  the  wit- 
ness Walls." 

WIehite  &  Ahlrichs,  for  appellant  Wm. 
O.  Fitts,  Atty.  Gen,,  for  the  State. 

HEAD,  J.  The  trial  court  sustained  a 
demurrer  to  the  second  count  of  the  indict- 
ment. The  first  and  third  counts  were  suffi- 
cient Huffman  v.  State,  69  Ala.  38,  8  South. 
28. 

If  all  the  motions  made  by  the  defendant 
to  correct  or  amend  the  minute  entry  of  the 
first  trial  of  the  cause  had  been  sustained, 
the  record  would  have  still  showed  that  the 
Jury  remained  together  until  12  o'clock,  mid- 
night, of  the  last  day  of  the  term.  That 
fact  was  not  denied  by  any  of  the  motions, 
though  It  was  expressly  recited  in  the  entry 
of  the  mistrial.  The  Jury,  not  having  ren- 
dered a  verdict  were  then  discharged  by 
operation  of  law;  and  it  matters  not  what 
the  clerk  or  any  one  else,  then  or  thereafter, 
said  to  them  by  way  of  authority  to  them 
to  disband.  This  Is  too  obvious  for  discus- 
sion; so  that  if  the  record  had  been  made 
to  read  as  the  defendant  desired,  It  would 
have  afforded  no  aid  to  any  defense  he  could 
have  made  to  the  further  prosecution  of  the 
indictment 

There  was  Interposed  what  was  Intended 
to  be  a  special  plea  of  former  Jeopardy.  It 
set  up  the  former  trial,  and  alleged  that  aft- 
er the  Jury  retired  t<f)i§pg|^^^^tji^fe 
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\Ict,  and  during  a  recess  of  the  court,  they 
were  allowed  to  disband,  In  the  absence  of 
the  presiding  judge  and  of  the  defendant, 
and  without  the  consent  of  the  defendant. 
It  further  set  up  that  the  facts  so  alleged 
were  not  shown  by  the  minutes  of  the 
court,  but,  on  the  contrary,  the  minutes  state 
that  the  Jury  was  discharged  by  the  court, 
in  the  presence  of  the  defendant,  and  a  mis- 
trial was  ordered,— all  of  which  was  untrue. 
On  motion  of  the  solicitor,  this  plea  was 
stricken  from  the  file  against  the  objection 
and  exception  of  the  defendant.  It  is  ob- 
vious the  court  had  no  right  to  strike  the 
plea,  thereby  denying  the  right  of  amend- 
ment, if  defective  merely,  unless  it  could 
properly  be  regarded  as  frivolous  or  imperti- 
nent. The  defendant  insists  that  such  was 
not  its  nature,  and  that  the  state  should 
have  been  put  to  Its  demurrer. 

We  remark  that  the  disclosures  of  the  rec- 
ord introduced  by  the  defendant,  and  which 
it  is  scarcely  possible  for  him  to  ever  gain- 
say or  dispute,  render  the  question  raised 
upon  this  plea,  in  reality,  a  pure  abstrac- 
tion. Unless  the  record,  as  made  by  the  de- 
fendant himself,  is  a  perversion  of  the  facts, 
it  can  never  be  a  matter  of  real  dispute  that 
the  Jury  remained  together,  considering  of 
their  verdict,  unmolested  by  any  one,  until 
at  or  about  12  o'clock,  midnight,  of  the  last 
day  of  the  term,  when  the  law  itiself  dis- 
charged them.  This  being  true,  no  plea  of 
former  Jeopardy,  based  upon  their  disband- 
ment  without  rendering  a  verdict,  can  ever 
be  successfully  interposed  to  bar  further 
prosecution.  The  Judgment  of  conviction 
appealed  from  will  have  to  be  reversed  for 
errors  hereafter  to  be  pointed  out,  and,  an- 
ticipating that  the  special  defense  of  former 
Jeopardy  will  not  be  further  insisted  upon, 
we  withhold  decision  of  the  question  wheth- 
er or  not  the  state  should  have  been  put  to 
its  demurrer  to  the  plea. 

The  court  erred  in  refusing  to  allow  de- 
fendant to  prove  by  the  witness  Walls  (who 
represented  the  Singer  Manufacturing  Com- 
pany in  making  with  defendant  the  two 
written  contracts  of  employment)  that  when 
the  second  contract  was  executed  he  (wit- 
ness) stated  to  defendant  that  the  company 
would  pay  defendant's  oflSce  rent,  as  it  had 
done  theretofore,  and  that  defendant  re- 
fused to  sign  the  second  contract  until  he 
made  that  promise.  The  proceeding,  of 
course,  was  not  for  the  enforcement  of  the 
contract  between  the  Singer  Company  and 
defendant.  It  was  a  public  prosecution  of 
a  charge  of  embezzlement  made  against  the 
defendant  by  the  grand  Jury,  wherein  the 
intent  of  the  defendant,  if  he  appropriated 
the  moneys  of  his  principal,  as  charged,  was 
of  most  vital  consideration.  If  the  appro- 
priation was  not  with  the  intent  to  defraud 
the  employer,  but  was  honestly  made,  to 
pay  the  office  rent.  In  reliance  upon  the 
agent's  statement,  sought  to  be  proven,  as 
the  defendant  claimed  to  have  been  the  case 


as  to  a  part  of  the  funds  received  by  him,  it 
would  be  manifestly  unjust  to  deny  the  de- 
fendant the  right  to  make  proof  of  the  prom- 
ise of  the  agent  as  going  to  show  his  in- 
tent in  making  the  appropriation.  The  rule 
that,  as  between  the  parties  to  a  written  con- 
,  tract.  Its  terms  cannot  be  added  to,  altered, 
or  varied  by  parol  stipulations  made  at  or 
before  its  execution,  has  no  application  to 
the  case.  That  will  apply  when  the  con- 
tracting parties  come  to  litigate  their  rights 
evidenced  by  the  contract 

The  same  observations  apply  to  the  refusal 
to  permit  defendant  to  make  the  like  proof  by 
his  own  testimony,  and  also  to  his  effort  to 
prove  similar  promises  by  the  agent  Walls,  in 
reference  to  payment  by  the  company  of  re- 
pairs to  the  wagons  used  In  the  business  of 
the  agency. 

It  is  obvious,  however,  that  It  was  not  prop- 
er for  the  state  to  prove  by  its  witness,  an 
agent  of  the  Singer  Company,  how  much  com- 
missions the  defendant  was  entitled  to  receive 
on  collections.  The  written  contracts  regulat- 
ed that,  and  were  before  the  court,  and  there 
was  no  question  of  motive  or  intent,  touching 
the  issues  involved  in  the  prosecution,  which 
that  witness*  views  of  what  the  allowable  com- 
missions were,  would  shed  any  light  upon.  It 
was  not  proposed  to  be  shown  even  that  when 
the  written  contracts  were  executed,  or  at  any 
other  time,  there  was  any  agreement  between 
the  parties  that  the  commissions  should  be  dif- 
ferent from  the  stipulations  of  the  written  con- 
tracts, if  such  evidence  should  be  regarded  as 
material. 

In  the  fall  of  18d5  the  agent  of  the  Singer 
Ompany  checked  up  the  defendant's  accounts, 
resulting  very  favorably  to  the  defendant,  and 
made  his  written  report  to  the  company  ac- 
cordingly. When  this  agent  was  on  the  stand 
for  the  state,  testifying  to  the  transactions  of 
that  period,  the  defendant,  presenting  to  the 
witness  the  written  report  itself,  asked  him  if 
he  did  not,  after  he  got  through  checking  the 
defendant,  write  the  report  to  the  company, 
and  the  court  refused  to  allow  the  proof, 
which  refusal  Is  a  matter  of  exception.  It 
does  not  appear  that  this  was  for  the  pur- 
pose of  impeachment  of  the  witness,  by  con- 
tradictory statements.  It  was  not  for  that 
purpose.  So  the  only  question  is,  was  the  re- 
port admissible  as  res  gestae?  It  sufficiently 
appears  that  It  was  the  agent's  duty  and  office 
to  check  up  the  defendant's  accounts,  and 
make  written  report  thereof  to  the  compatay. 
The  defendant  paid  to  the  agent  the  balance 
ascertained  to  be  due  on  that  accounting.  We 
are  of  opinion  the  report  was  a  matter  of  res 
gestae,  which  the  defendant  was  entitled  to 
show.  The  settlement  made  was  as  between 
the  parties,  even,  prima  fade  correct,  and  the 
defendant  ought  to  have  the  benefit  of  it, 
when  charged  with  embezzlement  of  funds 
theretofore  coming  to  his  hands. 

The  ruling  of  the  court  was  correct,  to  the 
effect  that  defendant  was  not  entitled  to  com- 
missions on  money  not  remitted  to  the  com- 
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pany,  or  accounted  for  In  a  way  that  was 
equivalent  to  legal  payment  thereof  to  the 
company.  If,  however,  commissions  were  re- 
tained by  the  defendant  which  strictly,  by  the 
contract,  he  was  not  entitled  to  retain,  it  will 
yet  be  for  the  Jury  to  say  whether  or  not,  un- 
der all  the  circumstances  of  the  case,  the 
defendant  acted  with  a  fraudulent  intent  in 
doing  so;  for  it  must  ever  be  borne  in  mind 
by  the  Jury  that,  before  the  defendant  can  be 
adjudged  guilty  of  a  crime  in  this  case,  there 
must  liave  been  both  a  wrongful  appropria- 
tion of  money  (not  sewing  machines  or  other 
property,  but  money)  of  the  Singer  Manufac- 
turing Company,  which  came  into  defendant's 
hands  as  agent  of  the  company,  and  a  fraudu- 
lent intent  in  his  mind,  at  the  time  of  the 
appropriation,  to  deprive  the  employer  (the 
company)  of  the  money  so  appropriated,  and 
the  evidence  must  be  such  as  to  satisfy  the 
minds  of  the  Jury  of  the  fraudulent  intent  be- 
yond a  reasonable  doubt;  the  burden  of  proof, 
In  the  matter,  being  on  the  state. 

The  court  permitted  the  state  to  introduce  an 
account  mariied  "Exhibit  B,"  which  its  wit- 
ness Forbes  had,  as  agent  of  the  Singer  Com- 
pany, made  out  against  defendant,  purporting 
to  show  sundry  Items  of  collections  of  money 
(30  or  more)  which  defendant  had  made  as 
agent  for  the  company;  on  sundry  dates,  run- 
ning from  December,  18&4,  to  January,  1806, 
aggregating  f 271.05,  with  an  opposite  state- 
ment of  ''selling  and  remitting  commissions'* 
amounting-  to  $55.62.  The  witness  testified 
that  In  the  spring  of  1896  he  called  on  de- 
fendant for  a  settlement,  and  that  he  and  de- 
fendant, in  the  presence  of  Mr.  Walls  and  Mr. 
McCumber  (who  were  also  agents  of  the  com- 
pany), went  over  the  accounts  between  defend- 
ant and  the  company,  and  defendant  admitted 
having  collected  and  failed  to  pay  over  the 
amounts  which  are  set  out  on  said  Exhibit  B. 
He  did  not  say,  however,  that  Exhibit  B.  was 
then  in  existence,  or  that  defendant  ever  saw 
It  at  any  time,  or  knew  of  its  existence.  In 
fact,  the  witness  further  testified  that  he  made 
the  Memorandum  B,  not  at  the  time  defendant 
admitted  the  collections,  eta,  nor  while  he  was 
present,  but  made  it  from  notes,  at  his  room 
at  the  hotel,  about  an  hour  afterwards.  The 
bill  of  exceptions  recites  that  the  exhibit  ''was 
not  admitted  as  evidence,  but  witness  was 
permitted  to  examine  it  to  refresh  his  recollec- 
tion, and  it  might  go  to  the  Jury  the  better  to 
enable  to  remember  what  witness  said."  It 
is  seen  from  the  above  statement  that  witness 
does  not  show  that  the  memorandum  was 
made  up  from  notes  taken  by  him  on  the  ex- 
amination of  defendant's  accounts  had  by  him 
with  the  defendant  Probably  such  was  the 
case,  but  it  does  not  so  appear.  It  could'  not 
be  said,  from  his  statement,  when  or  from 
what  data  or  evidence  he  made  the  notes  from 
which  the  memorandum  was  made  up.  The 
notes  may  have  been  of  the  purest  hearsay 
character,  of  the  truth  of  which  the  witness 
had  no  knowledge,  and  possessing  no  binding 
force  on  the  defendant.     The  witness  did  not 


testify  to  the  truth  of  what  the  notes  showed, 
nor  how  he  knew  it  Under  these  circum- 
stances, we  think  it  was  not  proper  to  permit 
the  witness  to  refer  to  the  memorandum  to  re- 
fresh his  recollection. 

There  was  no  error  In  excluding  the  state- 
ment of  the  witness  Griswold  which  was  ex- 
cluded by  the  court. 

We  now  pass  upon  the  charges  requested  by 
defendant,  and  refused  by  the  court: 

The  first  Invaded  the  province  of  the  Jury, 
and  was  bad. 

The' second  was  abstract 

The  third  ignores  all  question  of  honesty  or 
good  faith  of  defendant's  claim  to  the  com- 
missions which  he  was  asserting  a  right  to,  in 
opposition  to  the  terms  of  his  written  contract, 
and  that  was  a  question  for  the  Jury. 

It  seems  to  us  that  the  fourth  asserts  a  cor- 
rect legal  proposition,  and  we  think  the  court 
erred  in  refusing  it 

The  fifth  was  held  good  in  Hodge  v.  State, 
97  Ala.  37, 12  South.  164.  The  phraseology  of 
the  charge  is  different  from  that  passed  on  in 
Peagler  v.  State,  110  Ahi.  11,  20  South.  363; 
and  as  the  case  in  97  Ala.,  and  12  South.,  was 
not  referred  to  or  departed  from,  we  presume 
it  was  not  the  intention  of  the  court  to  over- 
rule that  case. 

The  sixth  omits  the  word  "reasonable"  ai  de- 
scriptive of  "hypothesis,"  and  was  bad. 

The  seventh  is  of  a  kind  that  we  have  often 
condemned  as  argumentative.  It  also  invaded 
the  province  of  the  Jury. 

The  eighth  might  have  misled  the  Jury  to 
believe  that  there  could  be  no  conviction  unless 
the  full  sum  of  $200  was  embezzled. 

The  ninth,  tenth,  eleventh,  and  twelfth  are 
faulty  for  reasons  too  obvious  to  need  pointing 
out 

We  see  no  objection  to  the  thirteenth.  It 
seems  to  assert  the  rule  very  many  times  de- 
clared correct  by  this  court  It  ought  to  have 
been  given. 

The  fourteenth  should  have  been  given,  as 
we  expressly  held  in  Hurd  y.  State,  94  Ala. 
100,  10  South.  528. 

The  remaining  were  obviously  faulty,  and 
properly  refused. 

Let  the  defendant  remain  in  custody  until  dis- 
charged by  due  course  of  law.  Reversed  and 
remanded. 

017  Ala.  496) 

BIRMINGHAM  DRY-GOODS  CO.  T. 
BLEDSOE,  Sheriff. 

(Supreme  Court  of  Alabama.     Feb.  11, 1898.) 

Trial  -*  Isstbcotions  —  SHBBivn  —  Nbglbot  op 
Duty. 

1.  Where  the  evidence  in  an  action  against  a 
sheriff  for  failure  to  serve  a  subpoena  is  confiict- 
Ing,  plaintiff  is  not  entitled  to  an  instruction  to 
find  for  him  if  the  jury  believe  the  evidence. 

2.  Where  a  summary  judgment  is  aslced 
against  a  sheriff  for  failure  to  serve  a  subpoena, 
ander  Code,  §  3106,  allowing  not  less  than  $50 
nor  more  than  $500  damages,  it  is  error  not  to 
confine  the  jury  to  the  limits  prescribed  by  the 

*^'''''^®*  Digitized  by  VaUU^L^ 


154 


2d  SOTJTHBRN  BEPOBTEHL 


(AU. 


8.  Where,  In  an  action  against  a  sheriff  for 
failure  to  serve  a  subpoena,  the  sheriff  introduces 
evidence  showing  an  excuse  therefor,  it  is  er- 
ror to  charge  that  a  return  before  the  return  day 
of  the  writ,  without  service,  would  constitute 
negligence. 

Appeal  from  circuit  court,  Blount  county; 
J.  A.  Bilbro,  Judge. 

Action  by  the  Birmingham  Dry-Ooods 
Company  against  J.  J.  GrifQth  and  another. 
Plaintiff  moves  for  Judgment  against  B.  F. 
Bledsoe,  as  sheriff.  From  an  order  denying 
the  motion,  plaintiff  appeals.    Affirmed. 

The  proceedings  in  this  case  were  had  up- 
on a  motion  made  by  the  appellant,  the  Bir- 
mingham Dry-Goods  Company,  for  a  sum- 
mary Judgment  against  the  appellee,  B.  F. 
Bledsoe,  as  sheriff  of  Blount  county,  for  his 
failure  to  summons  a  witness  as  directed  by 
a  writ  of  subpoena  issued  out  of  the  circuit 
court  of  Blount  county. 

The  motion  averred  that  there  was  pend- 
ing in  the  circuit  court  of  Blount  county,  a 
suit  by  the  Birmingham  Dry-Goods  Com- 
pany against  J.  J.  Griffith  and  J.  R.  Griffith, 
doing  business  under  the  firm  name  of  J.  J. 
Griffith  &  Bro.;  that  during  the  June  term 
of  the  circuit  court,  to  wit,  on  June  13,  1895, 
the  plaintiff  in  said  cause  obtained  from  the 
clerk  of  said  court  a  writ  of  subpoena  for 
one  Julius  Griffith,  a  witness  for  the  plaintiff 
in  said  cause;  that  this  writ  of  subpoena 
was  duly  issued  and  placed  In  the  hands  of 
the  sheriff  on  June  13th,  and  that  the  sheriff 
failed  to  execute  said  writ  of  subpoena  by 
serving  the  person  named  therein.  To  this 
motion  the  defendant  filed  a  plea  denying 
the  allegations  therelni  Upon  the  hearing 
of  the  motion,  the  evidence  for  the  movant 
tended  to  show  that  the  cause  of  the  B\t* 
mlngham  Dry-G^ds  Company  against  Grif- 
fith &  Bro.  was  dn^ed  June  13,  1895;  that 
by  reason  of  the  ab)^ce  of  Julius  Griffith, 
a  witness  for  the  plainMT  in  said  cause,  the 
cause  was  continued  untlTthe  next  day;  that 
thereupon  the  attorney  for  Tihe  plaintiff  had 
the  clerk  issue  a  writ  of  subpoena  for  the 
absent  witness,  Julius  Grlffith,^fuid  said  sub- 
poena was  delivered  to  the  depiijty  sheriff  of 
B.  F.  Bledsoe,  who  was  at  that  ^me  sheriff 
of  Blount  county;  that  said  subpoena  was 
returned  with  the  indorsement  that  Julius 
Griffith  had  not  been  summoned;  that  Julius 
Griffith  lived  seven  or  eight  miles  from 
where  the  court  was  being  held,  and  that 
the  deputy  sheriff  was  made  conversant  Vith 
the  pressing  necessity  of  the  Immedi.ate 
service  of  the. writ;  that  upon  inquiry  as  to 
the  failure  to  serve  the  subpoena,  the  attor- 
ney for  the  plaintiff  was  told  that  it  was 
not  served  because  J.  J.  Griffith  and  his 
brother  asked  that  Julius  Griffith  be  not 
served. 

The  evidence  for  the  defendant  tended  to 
show  that  Immediately  upon  the  Issuance  of 
the  writ  of  subpoena,  it  was  delivered  to  the 
deputy  sheriff  together  with  a  subpoena  for 
William  B.  Byars;   that  the  witness  Griffith 


and  the  witness  Byars  lived  in  opposite  di- 
rections from  the  place  where  the  court  was 
being  held;  that  the  deputy  sheriff  to  whom 
these  subpoenas  were  delivered  executed  the 
subpoena  upon  the  witness  Byars,  but  did 
not  execute  the  subpoena  upon  said  Julius 
Griffith.  The  witness  for  the  defendant  de- 
nied that  the  attorney  for  the  plaintiff  was 
told  that  the  reason  Griffith  was  not  sum- 
moned was  because  J.  J.  Griffith  &  Bro.  did 
not  wish  him  to  be. 

Upon  the  introduction  of  all  the  evidence, 
the  plaintiff  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  *'If  the  Jury 
believe  the  evidence  in  this  case  they  will 
find  the  issue  in  favor  of  the  movant,  and 
you  will  then  ascertain  the  amount  which 
you  believe  under  all  the  evidence  would 
be  a  proper  pun'shment  for  the  failure  to 
perform  the  mandate  of  the  subpcena.*'  (2> 
"If  the  Jury  believe  from  all  the  evidence  in 
the  case  that  the  sheriff  returned  the  sub- 
poena before  the  return  day  of  the  writ,  and 
that  at  the  time  it  was  returned  by  the 
sheriff  the  subpoena  had  not  been  served  up- 
on the  witness  Julius  Griffith,  then  that 
would  constitute  negligence  in  law."  (3) 
"I  charge  you,  gentlemen  of  the  Jury,  that 
the  sheriff's  return  upon  the  subpoena  which 
has  been  introduced  before  you  as  evidence 
cannot  be  disputed  by  him,  if  you  are  satis- 
fled  from  the  evidence  that  the  return  was 
made  by  the  sheriff  or  his  authorized  depu- 
ties." 

There  were  verdict  and  Judgment  for  the 
defendant  The  plaintiff  appeals,  and  as- 
signs as  error  the  refusal  of  the  court  to 
give  the  charges  requested  by  it 

R.  T.  Robhiett  and  B.  C.  Hale,  for  appel* 
lant.     Inzer  &  Ward,  for  appellee. 

HARALSON,  J.  The  duty  of  a  sheriff  is 
to  execute  and  return  with  due  diligence  the 
process  and  orders  of  the  courts  of  record 
of  this  state.  Code  1886,  |  810,  subd.  1. 
For  a  failure  to  execute  a  summons,  attach- 
ment or  other  mesne  process,  which,  by  due 
diligence,  he  could  have  executed,  he  Is  lia- 
ble to  a  summary  Judgment,  for  a  sum  not 
less  than  |50  nor  more  than  $500.  Id.  f 
3106.  He  is  bound  to  make  a  reasonable  ef- 
fort to  serve  a  summons,  or  execute  any 
other  process  placed  in  his  hands  by  the 
court;  and  press  of  business  Is  no  excuse 
for  his  failure  to  do  so.  His  business  is,  to 
provide  himself  with  a  suflOTcient  number  of 
competent  deputies  to  enable  him  to  execute 
the  mandates  of  the  court,  within  the  time 
required  by  law.  Hallett  v.  Lee,  3  Ala.  28; 
22  Am.  &  Bng.  Enc.  Law,  533;  Murfree, 
Sher.  $  108.  Subpoenas  issued  during  term 
time,  must  be  executed  by  personal  service 
(Code  1886,  $  2704);  and  in  order  to  do  this, 
be  must  go,  if  necessary,  to  the  residence  of 
the  party  to  be  served 
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The  first  charge  requested  by  moyant  was 
properly  refused.  It  was  the  general  charge 
In  favor  of  movant,— improper,  under  the 
pleadings  and  evidence,  since  the  evidence 
OS  to  whether  the  defendant  exercised  due 
diligence  in  serving  the  subpoena  was  in 
conflict  It  was  subject  to  the  further  vice 
of  leaving  the  Jury  unlimited  discretion  in 
assessing  the  damages,  in  case  they  found 
for  movant,  instead  of  confining  them  with- 
in the  limits  prescribed  by  the  statute^— not 
less  than  $50  nor  more  than  $500. 
■  The  second  charge  was  also  properly  re- 
fused. It  ignores  the  evidence  of  defendant 
tending  to  show  his  excuse  for  not  serving 
the  writ  on  the  witness,  the  time  when  he 
returned  it  and  h's  excuse  for  so  doing.  His 
evidence  as  to  this  matter  was  admitted 
without  objection  on  the  part  of  the  movant 

Nor  was  there  error  In  refusing  the  third 
charge  of  movant  The  evidence  tended  to 
show  that  the  subpoena  was  returned  on  the 
14th,  instead  of  the  13th,  and  that  before 
he  returned  it,  plalntilTs  counsel  notified 
him  that  the  case,  in  which  the  witness  was 
desired,  had  been  disposed  of.  No  objec- 
tion was  interposed  to  this  evidence,  compe- 
tent, certainly,  to  be  considered  to  show  dil- 
igence, in  the  absence  of  objection  to  its 
competency.  The  real  question  was,  under 
the  pleadings,  diligence  on  the  part  of  the 
sheriff  in  the  performance  of  his  duty  in 
executing  the  writ,  or  the  want  of  It  As 
we  have  said,  there  was  no  objection  to  the 
defendant's  evidence  offered  and  introduced 
to  show  his  diligence,  and  no  charge  asked 
questioned  the  sufficiency  of  the  evidence  in 
this  respect  With  all  the  evidence  intro- 
duced without  objection  to  show  diligence  or 
the  lack  of  it  that  question  was  properly 
submitted,  as  appears,  to  the  Jury. 

Affirmed. 


017 


U6) 


BiEBX:  V.  STATE. 


(Supreme  Court  of  Alabama.     Feb.  11, 1808.) 

Falsi  Pkbtbnsbs  —  lynioriiBrTT  —  Sufficiency— 
Plbajung  and  Proof— EviDBNOB-'RBXr 

BVANCT— IN8TRU0TI0N8. 

1.  An  indictment  for  obtaining  goods  by  false 
pretenses,  which  alleges  the  pretense  to  be  of  an 
existing  or  past  fact  or  condition,  and  to  have 
been  false,  and  made  with  intent  to  defraud,  and 
that  by  means  of  it  defendant  obtained  the 
goods  from  the  party  named,  is  good  unless  the 
pretense,  as  alleged,  apijears  on  its  face  to  have 
been  incapable  of  inducing  one  to  part  with  his 
property. 

2.  In  a  prosecution  for  obtaining  goods  by 
false  pretenses,  it  is  error  to  permit  the  state  to 
show  that  defendant  had  never  paid  for  the  goods 
obtained. 

3.  It  Is  also  error  to  permit  the  state  to  show 
that  defendant,  at  the  time  the  goods  were  ob- 
tained, gave  a  mortgage  thereon  to  the  person 
from  whom  he  obtained  them. 

4.  In  a  prosecution  for  obtaining  goods  by 
false  pretenses,  it  is  not  competent  to  prove  pre- 
tenses other  than  those  alleged  in  the  indict- 
ment 

5.  In  a  prosecution  for  obtaining  ^oods  by 
false  pretenses^  it  was  error  to  admit  evidence  as 


to  efforts  to  gather  up  the  goods,  and  what  de- 
fendant afterwards  said  had  become  Of  the  fsrop- 
erty. 

6.  Where  defendant  obtained  goods  by  a  false 
pretense  that  he  lived  in  Alabama,  evidence  of 
a  declaration  afterwards  made  by  him  that  he 
had  the  advantage  of  the  prosecuting  witness 
because  he  (defendant)  lived  in  another  state 
than  Aiabama  at  the  time  the  goods  were  ob- 
tained is  admissible  on  the  materiality  of  the 
representation. 

7.  In  a  prosecution  for  obtaining  goods  by 
falsely  pretending  that  he  lived  in  a  certain 
place,  it  IS  error  to  permit  the  state  to  prove  that 
defendant  made  the  same  statement  to  the  own- 
er of  the  goods  after  he  had  obtained  them. 

8.  Where  defendant  obtained  goods  falsely 
representing  that  he  lived  at  a  certain  place,  it 
is  error  to  permit  a  partner  of  the  person  who 
sold  him  the  goods  to  testify  that  he  would  not 
have  sold  defendant  the  goods  if  he  had  told  him 
he  lived  in  another  state. 

9.  In  a  prosecution  for  obtaining  goods  by 
false  pretenses.  It  was  not  error  to  refuse  to  al- 
low a  witness  for  defendant  to  testify  whether 
defendant  came  to  witness'  house  to  work  after 
the  alleged  crime,  and  stated  that  he  owed  pros- 
ecuting witness,  and  wanted  to  work  to  pay  the 
debt 

10.  Where,  in  a  prosecution  for  obtaining  goods 
by  false  pretenses,  the  pretense  alleged  was 
that  defendant  stated  he  lived  in  a  certain  place, 
and  was  preparing  to  make  a  crop  there,  and 
there  was  no  evidence  that  defendant  pretended 
that  he  was  preparing  to  make  a  crop,  defend- 
ant could  not  be  convicted. 

11.  In  a  prosecution  tor  obtaining  aoods  by  false 
pretenses,  a  request  to  charge  that,  "unless" 
the  jury  believe  that  at  the  time  defendant  ob- 
tained the  goods  he  did  not  have  the  intent  to 
defraud,  they  should  find  him  not  guilty,  was 
properly  refused. 

12.  In  a  prosecution  for  obtaining  goods  by 
false  pretenses,  where  the  prosecuting  witness 
testified  that  he  took  a  mortgage  on  the  goods 
from  defendant  at  the  time  of  the  sale  to  secure 
the  debt  it  was  error  to  refuse  defendant's  re- 
quest to  charge  that  if  the  prosecuting  witness 
parted  with  his  property  on  the  faith  of  the  mort- 

Sage,  and  not  on  the  representations  made  by 
efendant  they  should  find  defendant  not  guilty. 

Appeal  from  circuit  court,  Geneva  county; 
J.  W.  Foster,  Judge. 

John  B.  Meek  was  convicted  of  obtaining 
goods  under  false  pretenses,  and  he  appeal- 
ed.    Reversed. 

The  appellant  was  tried  and  convicted  un- 
der the  following  indictment:  "The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  John  B.  Meek  did 
falsely  pretend  to  John  S.  Collins,  a  member 
of  the  firm  of  Malone,  Collins  &  Co.,  a  firm 
doing  business  in  the  town  of  Geneva,  Ala., 
and  composed  of  Geo.  Y.  Malone,  Nace  Col- 
lins, George  H.  Malone,  John  S.  Collins,  Ed. 
R.  Malone,  and  Henry  B.  Collins,  with  intent 
to  defraud,  that  he,  the  said  John  B.  Meek, 
lived  in  Geneva  county,  Ala.,  and  was  pre- 
paring to  make  a  crop  in  Geneva  county  for 
the  year  1803,  and  by  means  of  such  false 
pretenses  obtained  from  the  said  Malone, 
Collins  &  Co.  one  wagon  of  the  value  of 
forty-one  dollars  and  thirty-five  cents,  one 
stove  of  the  value  of  thirteen  dollars,  one 
pair  of  pants  of  the  value  of  three  dollars 
and  sixty-five  cents,  and  seven  sacks  of 
Gouldlng  guano  of  the  value  of  seventeen 
dollars;  all  being  of  the  aggregate  value  of 
seventy-five  dollars,-^gainst  t|ie.pQ«.qi^  A^d 
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dignity  of  the  state  of  Alabama."  The  de- 
fendant demurred  to  this  Indictment  upon 
the  following  grounds:  "(1)  The  indictment 
charges  no  offense  under  the  laws  of  this 
state.  (2)  The  representations  alleged  in 
said  indictment  to  have  been  made  by  the  de- 
fendant are  shown  by  said  indictment  to  be 
ImmateriaL  (3)  The  Indictment  falls  to  show 
or  aver  that  the  representations  made  by  the 
defendant  were  material.  (4)  The  indict- 
ment falls  to  aver  or  to  show  that  the  repre- 
sentations alleged  to  have  been  made  were 
in  reference  to  an  existing  or  a  past  fact." 
The  demurrer  was  overruled,  and  the  de- 
fendant duly  excepted.  On  the  trial  of  the 
cause  one  John  Collins  was  introduced  as  a 
witness  for  the  state,  and  testified  that  he 
was  a  member  of  the  firm  of  Malone,  Col- 
lins &  Co.;  that  in  December,  1892,  he  had 
transactions  with  the  defendant  at  the  store 
of  Malone,  Collins  &  Co.,  in  which  he  let  the 
defendant  have  certain  articles  of  merchan- 
dise. The  witness  was  then  asked  the  fol- 
lowing question:  "Did  the  defendant,  at 
that  time,  make  any  declarations  or  repre- 
sentations to  you,  and,  if  so,  what  were 
they?"  The  defendant  objected  to  this  ques- 
tion, on  the  ground  that  It  called  for  illegal 
and  Incompetent  testimony,  and  duly  except- 
ed to  the  court's  overruling  his  motion.  The 
witness,  in  answer  to  the  question,  said, 
"Yes,  the  defendant  said  he  wanted  to  buy  a 
wagon  and  supplies  for  the  year  1893." 
The  defendant  moved  to  exclude  this  an- 
swer  from  the  jury,  on  the  grounds  that  it 
was  not  responsive  to  the  question,  and  be- 
cause it  was  incompetent^  and  illegal  evi- 
dence. The  court  overruled  the  motion,  and 
the  defendant  duly  excepted.  This  witness 
further  testified  that  the  defendant  said  to 
him  that  at  that  time  he  was  farming  and 
living  in  Geneva  county,  Ala.,  and  had  stock 
and  other  property;  that  the  defendant  made 
a  mortgage  to  the  witness'  firm  on  the  wagon 
and  other  property  the  firm  advanced  to 
him.  The  solicitor  then  asked  the  witness 
the  following  question:  *T>id  you  ever  get 
any  pay  for  these  things?"  The  defendant 
objected  to  this  question,  because  It  called 
for  illegal,  irrelevant,  and  Incompetent  evi- 
dence, and  duly  excepted  to  the  court's  over- 
ruling his  objection.  This  witness  further 
testified  that  at  the  time  of  the  transactions 
between  the  defendant  and  himself  in  De- 
cember, 1892,  the  defendant  told  him  that 
he  had  a  horse,  yoke  of  oxen,  and  other 
property.  The  defendant  moved  to  exclude 
this  testimony,  upon  the  ground  that  the  rep- 
resentations as  to  this  property  were  not 
charged  in  the  indictment,  and  cannot  be  le- 
gally proven  in  this  case.  The  court  over- 
ruled the  motion,  and  the  defendant  duly 
excepted.  There  was  other  evidence  for  the 
state  tending  to  show  that  the  defendant 
lived  in  the  state  of  Florida  in  the  years 
1892  and  1893,  and  that  he  so  lived  in  Flori- 
da when  he  stated  to  the  witness  Collins,  of 
the  firm  of  Malone,  Collins  &  Co.,  that  he 


lived  in  Geneva  county.  Upon  the  exam- 
ination of  one  of  the  witnesses  for  the  state 
he  was  asked  the  following  question:  "Did 
the  defendant  own  a  bay  horse,  about  five 
years  old,  in  December,  1892?"  The  defend- 
ant objected  to  this  question  on  the  ground 
that  it  called  for  irrelevant  and  immaterial 
testimony,  and  duly  excepted  to  the  court 
overruling  his  motion.  Ed.  Malone,  a  wit- 
ness for  the  state,  testified  that  he  was  a 
member  of  the  firm  of  Malone,  Collins  &  Co., 
and  that  the  defendant  told  him  during  the 
month  of  February,  1893,  that  he  lived  m 
Geneva  county,  Ala.  The  defendant  object- 
ed to  this  testimony,  and  moved  to  exclude 
it,  upon  the  ground  that  it  was  irrelevant 
and  immaterial.  The  court  overruled  the 
objection  and  motion,  and  the  defendant 
duly  excepted.  This  witness  was  then  asked 
the  following  question  by  the  state:  "Sup- 
pose he  (the  defendant)  had  told  you  that 
he  lived  in  Florida,  would  you  have  sold 
him  the  goods?"  The  defendant  objected 
to  this  question,  because  it  called  for  incom- 
petent and  illegal  testimony,  and  duly  ex- 
cepted to  the  court's  overruling  his  motion. 
Upon  the  witness  answering  that  he  would 
not,  the  defendant  moved  to  exclude  this  an- 
swer from  the  Jury,  and  duly  excepted  to  the 
court's  overruling  his  motion.  Upon  the  in- 
troduction of  one  Holman,  a  witness  for  the 
defendant,  he  testified  that  he  (defendant) 
came  to  his  house  during  the  fall  of  that 
year  (1893),  and  sought  work,  and  this  wit- 
ness was  then  asked  b^  the  defendant  the 
following  question:  "If,  when  he  (the  de- 
fendant) came  there  to  work,  did  he  say 
that  he  owed  Malone,  Collins  &  Co.,  and  that 
he  wanted  to  work  to  pay  it?"  The  solicitor 
objected  to  this  question,  which  objection 
the  court  sustained,  and  the  defendant  duly 
excepted.  The  other  rulings  of  the  court 
upon  the  evidence  are  sufficiently  stated  in 
the  opinion.  Upon  the  introduction  of  all 
the  evidence,  the  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as 
asked:  (1)  "If  the  Jury  believe  the  evidence, 
they  will  find  the  defendant  not  guilty."  (2) 
"Unless  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  at  the  time 
defendant  got  the  goods  he  did  not  have  the 
intent  to  defraud,  then  you  should  find  the 
defendant  not  guilty."  (3)  "If  the  Jury  be- 
lieve from  the  evidence  that  Malone,  Collins 
&  Co.  parted  with  their  property  upon  the 
faith  of  the  mortgage,  and  not  upon  the  rep- 
resentations made  by  defendant,  if  he  did 
make  one,  you  should  find  the  defendant  not' 
guilty." 

W.  O.  Mulkey,  for  appellant  Wm.  0. 
Fitts,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  We  do  not  understand  that  the 
Indictment  for  obtaining  goods  by  false  pre- 
tenses must  necessarily  show  that  the  alleg- 
ed false  pretense  ^i^ijjf^l^^i^ucing 
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the  party  to  whom  made  to  part  with  hli 
goods,  further  than  the  allegation  that  by 
means  of  the  pretense  the  goods  were  ohtahied. 
If  the  pretense  alleged  Ui  of  an  ezisUng  or 
past  fact  or  condition,  and  is  alleged  to  have 
been  false,  and  made  with  intent  to  defraud, 
and  by  means  of  it  the  defendant  obtained  the 
goods  from  the  party  named,  the  Indictment 
18  good,  unless,  indeed,  the  pretense,  as  al- 
leged, appears  upon  its  face  to  have  been 
frivolous,  and  hicapable  of  operating  to  hiduce 
one  to  part  wHh  ihis  property.  Whether  or 
not  the  pretense  really  operated  as  such  ma- 
terial Inducement  Is  a  matter  of  proof.  The 
present  indictment,  we  think.  Is,  therefore, 
not  subject  to  the  criticisms  of  the  demurrer. 

There  was  no  error  in  permitting  the  sta-te 
to  ask  the  witness  John  Collins  as  to  state- 
ments or  representations  defendant  made  to 
him,  nor  hi  refusing  to  exclude  the  answer. 

We  are  of  opinion  the  court  erred  in  per- 
mHtlng  the  state  to  prove  that  defendant  had 
never  paid  for  the  goods  he  obtained.  If  the 
offense  charged  was  committed  at  all,  it  was 
committed  at  the  time  the  goods  were  obtain- 
ed. If  they  were  obtained  by  means  of  the 
false  pretense  alleged,  with  the  intent  at  the 
time  to  defraud,  the  offense  was  complete,  and, 
though  the  defendant  may  have  afterwards  re- 
pented, and  paid  for  the  goods,  even  on  the 
rery  day  due,  he  was  none  the  less  guilty 
l^  reason  thereof;  and  eo  converso,  If,  when 
he  obtained  the  goods,  he  had  no  intent  to  de- 
fraud, or  had  not  made  the  alleged  false  pre- 
tense which  Induced  the  party  to  part  with 
the  goods,  he  was  not  guilty  at  all,  whether 
be  afterwards  paid  for  them  or  not,  and  with- 
out regard  to  whether  he  afterwards  formed  a 
fraudulent  Intent  not  to  pay  for  them.  Gar^ 
llBle  y.  State,  77  Ala.  71. 

The  court  permitted  the  state  to  prove  by  the 
witness  Collins  that  he  took  a  mortgage  from 
defendant  at  the  time  he  sold  him  the  goods  to 
secure  the  debt  The  defendant  objected  to  the 
proof  as  being  irrelevant  and  Immaterial,  and 
because  the  mortgage  was  not  produced,  and  his 
objection  was  overruled,  and  he  excepted.  We 
think  tSie  defoidant  is  not  in  a  position  to  al- 
lege error  In  this  ruling,  for  the  reason  that 
the  evidence  was  beneficial  to  him,  and  prej- 
udicial to  the  state.  It  furnished  evidence  to 
die  jury  from  whidi  they  might  have  Inferred 
that  the  sellers  were  Induced  to  sell  their 
goods  In  reliance  upon  the  mortgage  security, 
rather  than  upon  the  representations  alleged 
In  the  Indictment.  Unless  by  some  action  or 
mllng,  which  does  not  appear  to  have  occmv 
red,  this  evidence  was  perverted  to  other  than 
iti  legitimate  bearings,  we  cannot  conceive 
how  It  Is  po88&>le  for  the  defendant  to  have 
been  otherwise  than  benefited  by  Its  Introduce 
tlon.  It  would  clearly  have  been  admissible 
evidence  toe  him  if  he  had  offered  It  hUnself 
as  a  means  of  showing  an  Inducement  to  part 
wltli  the  goods,  other  than  that  charged.  We 
must  hold,  however,  that  technically  the  state 
had  no  rlcrht  to  introduce  the  mortgage,  nor 
evidence  ol  its  concents.    It  did  not  tend  to 


prove  any  allegation  of  the  Indictment  Nor 
was  it  competent  for  the  state  to  prove  the 
declaration  of  the  defendant  at  the  time  of  the 
transaction  that  he  owned  the  articles  of  prop- 
erty, though,  properly  viewed  by  the  Jury,  It 
was  likewise  beneficial  to  the  defendant  as 
going  to  show  that  the  ownership  of  the  prop- 
erty was  the  Inducement  to  the  firm  to  sell 
the  goods. 

The  testimony  of  the  several  witnesses 
as  to  the  efforts  to  gather  np  the  mortgaged 
property,  and  what  defendant  said  and  did  as 
to  what  had  become  of  the  property,  the  next 
year  after  the  goods  were  obtained,  shed  no 
light  upon  the  Inquiry  whether  he  (defendant), 
with  intent  to  defraud,  falsely  represented, 
perhaps  a  year  before,  that  "he  lived  In  Gen- 
eva county,  Alat)ama,  and  was  preparing  to 
make  a  crop  bi  Geneva  county  for  the  year 
1803,"  and  by  means  of  such  false  pretense 
obtained  goods,  etc.  The  declaration  as  to 
his  having  advantage  of  Malone,  Collins  & 
Co.  because  he  lived  in  Florida  was  proper  to 
be  considered  upon  the  materiality  of  the  al- 
leged representation,  and  probably  the  Inteot. 

It  was  not  proper  for  the  state  to  prove 
whether  or  not  defendant  owned  a  bay  horse 
In  1892.  It  was  Improper  for  the  state  to 
prove  by  Bd  Malone  that  defendant  told  him. 
In  February,  1893,  that  he  lived  in  Geneva 
county.  It  was  clearly  improper  to  permit  the 
same  witness  to  testify  that  he  would  not 
have  sold  defendant  the  goods  If  he  had  told 
him  that  he  lived  In  Florida. 

There  was  no  error  in  refusing  to  allow  the 
witness  Herman  to  testify  to  defendant's  dec- 
laratlcm  as  shown  In  that  wUness*  testimony. 

There  was  no  evidence  tending  to  prove  the 
allegation  of  the  Indictment  that  defendant 
pretended  that  he  '*was  preparing  to  make  a 
crop  hi  Geneva  county  for  the  year  1893," 
wherefore  the  general  affirmative  charge  re- 
quested by  the  defendant  ought  to  have  been 
given. 

The  second  charge  requested  by  the  defend- 
ant was  manifestly  bad,  and  the  third  man- 
ifestly good.  The  second  evidently  used  the 
word  "unless"  when  "If  was  Intended.  The 
court  erred  in  refusing  the  third.  ' 

Let  the  defendant  remain  hi  custody  until 
discharged  by  due  course  of  law*  Reversed 
and  remanded. 

(U7  Ala.  468) 

THOMPSON  et  al  v.  MADDUX. 

JORDAN  et  aL  v,  THOMPSON. 

(Supreme  Court  of  Alabama.     Feb.  5,  1896.) 

Bills  and  Notbs— Bona  Fidb  Porohasbrs— Bob- 
DBN  of  Proof— Mortoaoes— Equity  Praotiob 

— EZOBPTIONB— OaMBLIIVO  CONTRACTS. 

1.  One  who  takes  negotiable  paper  as  collat- 
eral security  for  a  pre-existing  debt  is  not  a 
bona  fide  purchaser. 

2.  One  who  honestly  receives  a  negotiable 
note  before  maturity  as  collateral  securi^  for  a 
debt  contracted  simultaneously,  or  takes  It  as 
collateral  in  pursuance  of  a  previous  agreement 
made  at  the  time  the  debt  was  contracted,  is  a 
bona  fide  purchaser.  j 

8.  A  mortgage  to  secore  a  note  follows  apd^fp^ 
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of  the  same  character  as  the  note,  in  respect  to 
the  right  to  set  up  equities  against  it  in  the  hands 
of  an  innocent  holder  for  value. 

4.  On  a  bill  to  enjoin  collection  of  a  note  on  the 
ground  of  usury,  the  burden  of  proving  a  defense 
of  bona  fide  purchase  is  on  defendant,  where 
he  alleges  it 

5.  Exceptions  to  d  refiner's  report,  unaccom- 
panied with  proper  references  to  the  parts  of  the 
evidence  relied  on  to  sustain  them,  as  required 
by  rule  of  chancery  practice  No.  93  (Code  1870, 
p.  174),  are  properly  overruled. 

6.  Where  a  cotton  factor,  without  charging  any 
commission  and  merely  to  oblige  customers,  deals 
in  cotton  futures  on  their  account  by  buying  and 
selling  cotton  contracts  and  remitting  margins  to 
brokers  in  another  state  for  that  purpose,  and 
keeps  the  account  in  the  name  of  tne  customers 
at  then-  request,  there  is  nothing  m  the  transac- 
tion of  a  gambling  nature,  so  as  to  avoid  the  lia- 
bility of  tne  customers  to  the  factor  for  money 
paid  for  them  on  that  account. 

Appeal  from  chancery  court,  Bullock  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Suit  In  equity  by  T.  J.  Maddux  against  W.  I. 
R.  Thompson,  Alley  Jordan,  and  Watt  Jordan 
to  enjoin  a  foreclosure  of  a  mortgage  by  de- 
fendant Thompson.  Defendants  Jordan  & 
Sons  filed  an  answer,  which  they  prayed 
should  be  taken  as  a  cross  bill.  From  a  de- 
cree in  favor  of  plaintiff  against  defendant 
Thompson,  said  defendant  appeals.  From  a 
decree  that  the  cross  bill  of  Jordan  &  Sons  be 
dismissed,  Jordan  &  Sons  bring  a  cross  appeal. 
Affirmed. 

On  the  18th  of  March,  1893,  T.  J.  Maddux, 
filed  his  original  bill  In  the  chancery  court  of 
Bullock  county  against  W.  I.  R.  Thompson, 
AUey  Jordan  and  Watt  Jordan.  The  object 
of  the  bill  was  to  enjoin  the  foreclosure,  under 
the  power  therein,  of  a  mortgage  made  by  said 
Thomas  J.  Maddux  to  Jordan  &  Sons,  a  part- 
nership composed  of  Alley  Jordan  and  Watt 
Jordan,  to  secure  a  note  of  $3,000;  which  note 
and  mortgage  had  been  transferred  by  said 
Jordan  &  Sons  to  said  W.  I.  R.  Thompson,  sur- 
viving partner  of  Robinson  &  Thompson.  The 
complainant's  bill  alleged  that  complainant 
had  been  trading  with  Jordan  &  Sons,  mer- 
chants, for  a  number  of  years,  giving  notes 
and  mortgage  to  secure  balances  carried  over 
and  new  advances  to  be  made;  that  usurious 
Interest  was  charged  him  on  said  balances  car- 
ried over,  viz.  10  per  cent,  per  annum.  That 
about  the  middle  of  January,  1892,  complain- 
ant executed  his  promissory  note  for  $3,000, 
which  covered  the  amount  of  these  balances, 
and  the  sum  estimated  to  be  required  by  him 
to  carry  on  his  farming  operations  for  the 
year  1892,  the  new  advance  to  be  about  $1,000. 
It  is  further  averred  In  the  bill,  that  said  $3,- 
000  note  was  assigned  or  deposited  as  collat- 
eral security  with  Robinson  &  Thompson,  cot- 
ton factors  and  warehousemen,  to  secure  a 
debt  then  owed  by  Jordan  &,  Sons  to  them,  or 
to  indemnify  said  Robinson  &  l^ompson  for 
holding  a  large  amount  of  cotton  in  their 
hands  belonging  to  Jordan  &  Sons.  That  a 
few  days  after  this,  said  Jordan  &  Sons  failed 
in  business  and  made  an  assignment  of  all 
their  property  for  the  benefit  of  their  creditors, 
and  thus  were  unable  to  advance  to  complain- 


ant as  they  had  agreed  to  do,  to  the  damage  of 
complainant.  The  bill  then  charges,  upon  infor- 
mation, that  the  debt  from  Jordan  &  Sons  to 
Robinson  &  Thompson,  or  Thompson,  surviv- 
ing partner,  was  for  money  advanced  at  usu- 
rious interest  by  Robinson  &  Thompson  to  Jor- 
dan &  Sons  upon  cotton  actually  in  store, 
owned  by  Jordan  &  Sons,  or  that  it  was  a 
debt  created  by  Jordan  &  Sons  with  said  Rob- 
inson &  Thompson  bi  reference  to  the  pur- 
chase of  cotton  futures.  In  either  event.  It 
was  charged  that  Thompson  was  a  mala  fide 
holder  of  said  note  and  mortgage.  It  is  aver- 
red In  the  bill  that  Thompson  was  proceeding 
to  sell  under  the  power  in  the  mortgage  unless 
restrained,  and  complainant  offered  to  pay 
what  was  really  due. 

The  prayer  of  the  bill  Is  for  an  injunction 
against  the  foreclosure  of  the  mortgage  by 
Thompson,  and  all  other  attempts  to  get  pos- 
session of  the  mortgaged  property  until  aU 
matters  In  controversy  between  them  shoald 
be  settled,  and  asks  for  an  accounting,  etc. 

The  defendant,  W.  I.  R.  Thompson,  filed  his 
answer  to  the  complainant's  bill,  and  therein 
avers  that  he  had  no  knowledge  of  the  charac- 
ter of  the  transactions  between  plaintiff  and 
said  Jordan  &  Sons,  nor  whether  said  transac- 
tions were  or  were  not  affected  with  usury; 
that  he  had  no  notice  or  Intimation  of  any  usu- 
ry In  said  $3,000  note,  at  or  before  the  time  it 
was  transferred  and  assigned,  and  came  Into 
the  possession  of  this  defendant,  and  does  not 
now  admit  or  deny  that  there  was  usury  in 
the  dealings  with  each  other;  that  at  and  be- 
fore the  time  of  the  transfer  to  him,  or  to 
Robinson  &  Thompson,  of  said  $3,000  note 
and  mortgage  he  had  no  knowledge.  Informa- 
tion or  notice  that  said  note  was  to  cover  fu- 
ture advances  to  be  made  by  said  Jordan  & 
Sous  to  plaintiff;  or,  that  there  were  any  con- 
ditions or  qualifications  attaching  to  said  In- 
debtedness; but,  on  the  contrary,  that  this 
respondent  received  the  same  In  good  faith,  be- 
lieving that  said  note  was  In  truth  what  it  rep- 
resented on  its  face  to  be,  a  real  bona  fide  In- 
debtedness of  $3,000,  unconditionally  due  and 
payable  as  therein  shown,  secured  by  the  ac- 
companying mortgage,  which  was  at  the  same 
time  transferred  by  indorsement  to  respond- 
ent as  a  security  for  said  note. 

This  respondent  further  avers  that  shortly 
after  the  note  and  mortgage  had  been  made  to 
Jordan  &  Sons,  they  were  assigned  by  the  lat- 
ter to  this  respondent  by  indorsement,  as  col- 
lateral security  to  secure  an  Indebtedness  from 
said  Jordan  &  Sons  to  this  respondent's  firm, 
as  had  been  previously  agreed  to  be  done  be- 
tween said  parties,  and  for  future  accommoda- 
tions to  be  extended  to  said  Jordan  &  Sons  by 
this  respondent's  firm;  and  admits  that  he  is 
the  holder  and  owner  of  said  note  and  mort- 
gage. The  respondent  further  denies  that  he 
had  any  notice  of  any  agreement  by  Jordan 
&  Sons  to  make  any  advances  to  plaintiff,  fur- 
ther than  is  shown  In  the  face  of  said  mort- 
gage, and  further  denies  that  the  debt  from 
Jordan  &  Sons  to  respondent,  on  R^binsQii^ft 
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Thompson,  was  for  money  advanced  at  nsn- 
rlons  Interest,  or  for  the  purchase  of  cotton 
futures  bought  and  sold  in  the  state  of  Alaba- 
ma, or  that  said  note  and  mortgage  were  ille- 
gal for  any  cause,  and  denies  that  he  is  a  mala 
fide  holder  thereof.  The  respondent  further 
sets  out  in  his  answer,  his  defense,  which  is 
as  follows:  That  for  several  years  prior  to 
the  transfer  by  Jordan  &  Sons  of  this  note 
and  mortgage  to  them,  Robinson  ft  Thompson 
had  been  engaged  as  warehousemen  and  cot- 
ton factors  in  the  dty  of  Montgomery;  that 
during  that  time  Jordan  ft  Sons  were  cotton 
planters  and  merchants  engaged  in  the  gen- 
eral merchandise  business  at  Midway,  Bullock 
county,  Ala.,  and  the  latter  had  become  large- 
ly Indebted  to  said  Robinson  ft  Thompson  for 
money  advanced  and  paid  out  for  them  by  said 
Robinson  ft  Thompson;  that  Jordan  ft  Sons 
shipped  annually  to  Robinson  ft  Thompson  a 
large  number  of  bales  of  cotton  for  storage 
and  sale  on  commission,  and  from  time  to  time 
drew  heavily  against  said  cotton;  that  during 
the  time  of  these  dealings  said  Jordan  ft  Sons 
at  various  times  requested  Robinson  ft 
Thompson  to  purchase  and  sell  for  them  in  the 
city  of  New  Yorlc  cotton  contracts,  known  as 
"cotton  futures"  and  to  remit  for  them  sums 
of  money  as  margins;  that  these  orders  of 
Jordan  ft  Sons  were  transmitted  by  Robin- 
son ft  Thompson  to  cotton  brokers  in  the  dty 
of  New  York,  and  money  remitted  there,  as  re- 
quested by  Jordan  ft  Sons,  and  required  in 
the  city  of  New  Tork  under  the  rules  of  the 
New  Tork  cotton  exchange,  for  and  on  account 
of  Jordan  ft  Sons;  that  said  Robinson  ft 
Thompson,  nor  either  member  of  said  firm, 
had  no  Interest  whatever  in  said  dealings  in 
cotton  futures,  nor  were  they  or  either  of  them 
in  any  way  interested  in  the  result  thereof; 
that  they  regarded  Jordan  ft.  Sons  good  for 
their  account,  or  that  they  would  make  their 
account  secure,  and  that  they,  therefore,  exe- 
cuted their  orders  for  the  remittance  of  mar- 
gins just  as  they  honored  their  orders  for  mon- 
ey, generally;  that  the  account  of  Jordan  ft 
Sons  for  future  cotton  dealings  was  kept  at 
their  request  in  the  name  of  Jordan  ft  Bro., 
and  so  rendered  to  them;  that  in  all  the  deal- 
ings between  Robinson  ft  Thompson,  or  their 
successor,  Thompson,  with  said  Jordan  ft 
Sons,  the  latter  were  never  charged  more  than 
8  per  cent  per  annum  for'  money  loaned  or 
advanced,  50  cents  per  bale  for  selling  cot- 
ton, and  the  usual  and  customary  rate  for 
storage.  As  a  part  of  his  answer,  respondent, 
Thompson,  attaches  a  full,  complete  and  cor- 
rect account  and  statement  from  the  beginning 
to  the  close  of  all  the  transactions  and  dealings 
between  the  said  Robinson  ft  Thompson  or 
Thompson  as  their  successor,  and  the  said  Jor- 
dan ft  Sons,  as  Exhibit  A,  and  verified  by  the 
affidavit  of  said  Thompson.  This  respondent 
avers  that  he  is  the  owner  of  said  note  and 
mortgage,  transferred  to  his  house  or  firm  un- 
der the  following  circumstances  and  oDnditions; 
that  said  f3,000  note  and  mortgage  were  in- 
dorsed by  Jordan  ft  Sons  and  transferred  to 


Robinson  ft  Thompson  In  January,  1892,  in 
compliance  with  an  arrangement  previously 
made  by  and  between  said  parties  by  which 
Robhtison  ft  Thompson  were  to  make  advances 
to  and  pay  the  orders  of  Jordan  ft  Sons,  and 
that  Jordan  ft  Sons  were  to  keep  their  account 
secured  by  the  deposit  of  collateral  from  time 
to  time  as  requested  by  Robinson  &  Thomp- 
son; that  at  the  time  of  the  transfer  of  this 
note  and  mortgage  by  Jordan  ft  Sons  they 
were  largely  indebted  to  Robinson  ft  Thomp- 
son, then  represented  by  this  respondent  as 
surviving  partner,  requested  of  this  respondent 
further  advances,  and  also  that  he  would  hold 
for  them  a  large  number  of  bales  of  cotton  in 
warehouse,  in  Montgomery,  upon  which  heavy 
advances  had  already  been  made  to  Jordan  ft 
Sods;  that  this  respondent  then  agreed  with 
Jordan  ft  Sons  that  he  would  make  some  fur- 
ther advances  ^nd  hold  said  cotton,  if  they 
would  deposit  said  $3,000  note  and  mortgage 
as  further  security  and  indemnity  against  loss 
in  holding  said  cotton;  that  this  was  agreed  to 
by  Jordan  ft  Sons,  who,  then  and  there  and 
upon  said  condition,  indorsed  and  delivered 
to  respondent  said  note  and  mortgage.  This 
respondent  avers  that  further  advances  were 
made  by  him  to  Jordan  ft  Sons  as  agreed  up- 
on, and  that  he  held  said  cotton  till  after  Jor- 
dan ft  Sons  had  failed  and  become  insolvent 
and  retired  from  business;  that  he  had  no  no- 
tice, knowledge  or  information  at  or  before 
said  transfer  of  any  usury,  or  claim  of  usury, 
or  of  any  condition,  infirmity  or  illegality  of 
any  kind  in  said  note  or  mortgage,  and  that  he 
took  the  same  in  good  faith,  before  maturity 
In  the  regular  course  of  trade,  and  that  after 
said  transfer  of  said  note  and  mortgage  to  this 
respondent,  respondent  agreed  with  said  Jor- 
dan ft  Sons  to  take  this  note  and  mortgage, 
and  other  collaterals  deposited  by  Jordan  & 
Sons  with  him  in  absolute  payment  pro  tanto, 
of  their  debt  to  him  and  made  out  his  ac- 
count statement  and  forwarded  to  them,  giv- 
ing them  credit  for  said  collaterals  at  their 
full  face  value. 

The  defendants,  Jordan  ft  Sons,  filed  an  an- 
swer which  they  prayed  to  be  taken  as  a 
cross  bill,  in  which  they  set  up  the  fact  that  a 
certain  portion  of  the  account  of  Robinson  ft 
Thompson  against  them  was  for  advances  made 
by  them  for  Jordan  ft  Sons  as  margins  for  the 
purchase  of  cotton  futures,  and  they  prayed 
that  these  items  of  the  account  of  Robinson  ft 
Thompson  be  eliminated.  The  substance  of 
the  evidence  and  the  other  facts  of  the  case 
are  sufficiently  stated  in  the  opinion. 

On  the  submission  of  the  cause  an  interloc- 
utory decree  was  rendered,  holding  that  W.  I. 
R.  Thompson  held  the  note  of  Maddux  as  col- 
lateral security,  and,  was,  therefore,  not  a 
bona  fide  holder;  and  that  the  note  was  sub- 
ject to  all  the  defenses  which  could  be  made 
against  it  by  Maddux  in  the  hands  of  Jordan 
&  Sons;  but  that  as  against  Jordan  ft  Sons, 
Thompson  was  a  bona  fide  holder  of  the  note. 
The  decree  then  ordered  a  reference  to  the  reg- 
ister to  ascertain  and  report  the  amount  of 
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usury,  credits,  etc.,  to  which  the  account  was 
entitled.  This  reference  was  held,  and  the 
defendant  filed  objections  to  each  Item  of  the 
report  of  the  register,  on  the  ground  that  the 
evidence  did  not  sustain  the  report. 

Upon  the  final  submission  of  the  cause,  on 
the  register's  report,  and  on  the  pleadings  and 
proof,  the  chancellor  overruled  the  exceptions 
and  the  register's  report,  and  ordered  the  said 
report  confirmed.  It  was  further  ordered  and 
decreed  that  the  cross  bill  of  Jordan  &  Sons 
should  be  dismissed;  and  further  that  the 
complainant,  upon  the  payment  of  the  amount 
ascertained  to  be  due  by  the  report  of  the 
register,  be  entitled  to  the  relief  prayed  for. 
From  this  decree  the  respondent,  W.  I.  R* 
Thompson,  appeals,  and  assigns  the  rendition 
thereof  as  error.  The  cross  complainants, 
Jordan  &  Sons,  prosecute  the  cross  appeal,  and 
assign  as  error  the  decree  of  the  court  dismiss- 
ing their  cross  bill. 

B.  P.  Morrissett  and  J.  R.  Wood,  for  W.  I. 
R.  Thompson.  J.  M.  &  P.  W.  White,  for  T.  J. 
Maddux.    J.  D.  Norman,  for  W.  J.  Jordan. 

HARALSON,  J.  1.  It  l8  settled  in  this 
state,  that  one  who  takes  negotiable  paper 
as  collateral  security  for  the  payment  of  a 
pre-existing  or  antecedent  debt,  is  not  a  pur- 
chaser for  value  in  the  usual  course  of  trade; 
that  such  paper  is  open  In  the  hands  of  the 
assignee  to  all  defenses  which  could  have 
been  made  against  it,  while  In  the  hands  of 
the  assignor  or  original  owner,  and  that  one 
who  honestly  receives  a  negotiable  bill  or 
note  before  maturity,  as  collateral  security 
for  a  debt  contracted  simultaneously,  or  in 
pursuance  of  a  previous  agreement,  made  at 
the  time  the  debt  was  contracted,  Is  entitled 
to  protection  against  secret  equities  or  de- 
fects of  which  he  had  no  notice.  Miller  v. 
Boykin,  70  Ala.  409;  Boykln  ▼.  Bank,  72 
Ala.  263;  Marks  y.  Bank,  79  Ala.  558.  A 
mortgage  to  secure  such  a  note,  follows,  and 
is  of  the  same  character  as  the  note  it  se- 
cures, in  this  respect.     1  Jones,  Mortg.  $  834. 

2.  The  main  question  in  this  case  is,  wheth- 
er the  $3,000  note  and  mortgage  of  Maddux 
to  Jordan  &  Sons,  which  was  assigned  by 
the  latter  to  Robinson  &  Thompson,  are 
open  to  defenses  in  their  hands,  such  as 
Maddux  might  have  made  against  Jordan 
&  Sons;  or  In  other  words,  whether  Robin- 
son &  Thompson  were  bona  fide  purchasers 
of  said  papers,  against  whom  such  defenses 
cannot  be  set  up.  The  chancellor  very  prop- 
erly held,  that  as  against  Jordan  &  Sons, 
Robinson  &  Thompson  were  bona  fide  pur- 
chasers of  said  papers.  There  is  no  evi- 
dence to  show  that  they  knew  or  had  any 
notice,  at  the  time  they  acquired  the  papers 
as  collateral,  that  there  was  any  usury  In 
or  other  defenses  to  the  account,  which  said 
collaterals  were  transferred  to  Jordan  & 
Sons  to  secure;  but,  it  does  show,  that  they 
had  no  such  knowledge  or  notice.  The 
chancellor  also  held  that  as  to  the  complain- 
ant they  were  not  bona  fide  purchasers. 


Thompson  In  his  answer  to  the  bill  states, 
that  "Jordan  &  Sons  were  to  keep  their  ac- 
count good  by  the  deposit  of  collaterals  from 
time  to  time  as  demanded  by  Robinson  & 
Thompson";  that  they  were  already  large- 
ly indebted  to  defendants,  requested  further 
advances,  and  desired  them  to  hold  for  them 
and  not  sell,  about  1,300  bales  of  cotton,  on 
which  they,  Robinson  &  Thompson,  had  al- 
ready made  large  advances,  and  that  they, 
Robinson  &  Thompson,  agreed  to  hold  said 
cotton  and  extend  further  accommodations 
to  said  Jordan  &  Sons,  in  payment  of  their 
orders  and  other  liabilities,  but  required  said 
note  and  mortgage  in  further  security,  be- 
fore complying  with  said  request 

If  the  deposit  of  said  collaterals  was  made 
to  secure  past  indebtedness,  according  to  the 
terms  of  a  previous  arrangement  and  agree- 
aient  between  the  parties,  at  or  before  the 
indebtedness  was  contracted  and  as  a  condi- 
tion of  its  being  contracted,  that  such  depos- 
it of  collaterals  should  be  made  to  secure 
the  payment  of  the  account,  then,  under  the 
rulings  of  this  court,  Robinson  &  Thompson, 
in  whose  dealings  with  Jordan  &  Sons,  as  the 
evidence  shows,  there  was  no  usury,  would 
be  entitled  to  protection  against  equities  and 
defects  of  which  they  had  no  notice.  Miller 
▼.  Boykln,  supra;  Boykln  ▼.  Bank,  supra; 
Smith  V.  Lehman,  Durr  &  Co.,  85  Ala.  377, 
5  South.  204. 

Examined  as  a  witness  in  the  cause, 
Thompson  stated,  that  "about«the  15th  Jan- 
uary, 1892,  W.  J.  Jordan,  of  Jordan  &  Sons, 
in  response  to  my  request  to  further  secure 
the  account,  according  to  our  previous  agree- 
ment, came  to  Montgomery,  and  brought 
with  him  this  note  and  mortgage  of  Thomas 
J.  Maddux.  At  that  time,  I  held  about  !,• 
300  bales  of  cotton  for  Jordan  &  Sons, 
against  which  they  had  already  drawn  near- 
ly its  full  value,  and  cotton  was  steadily  de- 
clining. Jordan  &  Sons  wanted  me  to  hold 
this  cotton,  stating  that  they  believed  the 
price  of  cotton  would  go  up.  They  also 
wished  some  further  advances.  I  was  un- 
willing to  hold  the  cotton,  afid  make  further 
advances,  without  additional  security,  but 
agreed  to  do  so,  if  this  note  and  mortgage 
for  $3,000  were  assigned  to  me  as  collateral 
to  protect  me  against  any  loss  that  might 
be  thus  incurred." 

It  is  evident,  therefore,  according  to 
Thompson's  admissions  and  evidence,  that 
said  note  and  mortgage  were  taken  as  col- 
lateral and  additional  security  for  past  In- 
debtedness, according  to  previous  agreement 
between  the  parties,  entered  into  between 
them  at  or  before  the  indebtedness  was  cre- 
ated, and  for  further  advances  to  be  made 
to  them  thereafter.  The  burden  of  making 
proof  of  this  defense,  which  was  disputed, 
rested,  however,  on  Thompson.  The  burden 
of  proof  of  a  fact,  rests  upon  him  who  sets 
it  up.  3  Brick.  Dig.  p.  433,  §  388;  Barton  v. 
Barton,   75  Ala.  402;  Craft  y.  Russell,   67 
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Jord&n,  In  his  examination  for  complainant 
stated,  that  "the  Maddux  note  and  mort- 
gage were  never  transferred  to  Thompson 
at  any  time.  They  were  simply  placed  In 
his  hands  to  indemnify  him  in  holding  cot- 
ton until  the  15th  April,  1892.  These  papers 
were  not  placed  in  his  hands  to  get  money 
on,  or  to  secure  him  for  money  already  got 
from  him,  but  was  solely,  as  stated,  to  get 
and  secure  him  in  holding  our  cotton  until 
the  15th  April,  1892,  and  longer  if  necessary, 
which  he  had  agreed  to  do  in  consideration 
of  these  papers  and  others  being  placed  in 
his  hands."  Again  he  says,  '*our  cotton  was 
placed  to  secure  all  our  indebtedness  to  them, 
and  was  not  intended  to  secure  one  item 
more  than  another.*'  According  to  Jordan's 
evidence,  in  denial  of  Thompson's  defense, 
the  note  and  mortgage  were  only  collateral, 
additional  to  the  cotton,  to  secure  them 
against  loss  in  holding  the  cotton.  It  is  also 
manifest  from  Jordan's  statement,  that  these 
collaterals  were  good  in  Thompson's  hands 
for  any  past  indebtedness  that  the  cotton 
was  pledged  for,— a  fact  distinctly  admitted 
by  Jordan  &  Sons  in  their  answer.  It  should 
be  stated,  that  it  does  not  appear  that 
Thompson  lost  anything,  and  if  so,  how 
much,  in  holding  the  cotton  until  he  sold  it 
on  the  4th  March,  1892,  or  what  Jordan  ft 
Sons  lost,  if  anything,  by  his  selling  it  be- 
fore the  15th  April  of  that  year. 

We  must  hold,  upon  this  state  of  proof, 
that  Thompson's  defense  that  the  note  and 
mortgage  were  placed  in  his  hands  and  held 
by  him,  in  accordance  with  an  agreement  by 
Jordan  &  Sons  that  they  would  deposit  them, 
at  the  time  they  contracted  said  indebted- 
ness, as  coUateral  security  for  the  debt,  fails 
for  the  want  of  proof,  and  that  they  were 
not  bona  fide  purchasers  as  to  the  complain- 
ant, Maddux. 

3.  Thompson  testified,  that  after  the  fail- 
ure of  Jordan  &  Sons,  he  visited  them,  and 
they  agreed,  that  he  might  take  the  collat- 
erals transferred  to  him,  in  payment  of  his 
antecedent  debt  against  them,  and  they 
were  accordingly  credited  with  them  on  ac- 
count. For  this  reason  he  claims  to  hold 
the  collaterals  as  a  bona  fide  purchaser  for 
value.  Jordan  denies  this  transaction;  and 
even  if  such  an  agreement  as  that  set  up  as 
having  been  made  and  executed,  would  have 
had  the  efiPect  to  change  the  character  of 
Thompson's  holding  of  the  collaterals,  from 
that  of  a  mere  holder  of  them  as  security 
for  a  past  indebtedness,  to  that  of  a  purchas- 
er of  them  for  value,— which  it  is  unneces- 
sary for  us  to  decide,— yet,  Thompson's  con- 
tention as  to  this  matter,  which,  in  any 
event,  he  was  bound  to  prove,  has  not  been 
established  by  evidence,  and  would  fall  on 
that  account. 

4,  The  court  made  an  interlocutory  decree 
of  reference  to  the  register  to  ascertain  and 
report  on  the  items  deemed  proper  for  a 
final  decree.    In  this  decree,  the  register  was 
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permitted  to  refer  to  and  use  the  evidence 
taken  in  the  cause,  on  which  it  had  been  sub- 
mitted for  decree,  and  was  instructed  to 
take  additional  evidence,  if  found  necessary. 
The  parties  appeared,  and  the  register,  in 
execution  of  the  decree  examined  them  and 
such  witnesses  as  they  offered,  which  evi- 
dence was  reduced  to  writing,  and  with  the 
report,  was  noted  and  submitted  to  the 
court,  under  the  agrei&ment  of  the  parties 
for  decree  thereon. 

The  defendant,  Thompson,  by  his  solicitor, 
excepted  to  the  findings  of  the  register, 
which  were  severaUy  overruled  by  the  court. 

There  was  no  error  in  overruling  exception 
No.  1.  The  ground  of  objection  was,  that 
there  was  no  evidence  to  sustain  it,  whereas, 
there  was  evidence  to  that  effect,  and  it  has 
not  been  made  to  appear  that  the  finding 
was  erroneous. 

The  second  exception  pertains  to  the  allow- 
ance of  the  credit  to  Maddux  for  14^  instead 
of  11^  bales  of  cotton  delivered  by  him  to 
Jordan  &  Sons.  The  several  exceptions  to 
the  allowance  of  this  item  are  not  made  in 
accordance  with  rule  93  of  chancery  prac- 
tice, and  it  was  not  error,  therefore,  to  re- 
fuse to  sustain  the  exceptions,  although  they 
may  have  been  well  taken.  Mooney  v.  Wal- 
ter, 69  Ala.  76;  State  v.  McBride,  76  Ala.  52; 
Warren  v.  Lawson  (Ala.)  28  South.  65.  For 
like  reasons,  and  others,  there  was  no  error 
in  overruling  exceptions  3  and  4.  Nor  do  we 
find  error  in  overruling  exceptions  6  and  6. 
All  the  evidence  in  the  cause,  that  taken  be- 
fore submission,  and  by  the  register  on  the 
reference,  was  before  the  court 

The  decree,  on  the  appeal  of  Thompson, 
must  be  affirmed. 

The  cross  bill  filed  by  Jordan  &  Sons,— for 
the  dismissal  of  which  on  final  decree  ren- 
dered on  pleadings  and  proofs,  they  prose- 
cute an  appeal  and  assign  errors  on  the  rec- 
ord,—was  intended  to  reach  and  eliminate 
from  Robinson  &  Thompson's  account 
against  them,  items  for  advances  by  them 
for  Jordan  &  Sons  as  margins  for  the  pur- 
chase of  cotton  futures.  The  proof  is  abun- 
dant to  show,  that  these  dealings  were  con- 
ducted by  Robinson  &  Thompson  at  the  in- 
stance and  request,  and  for  the  accommoda- 
tion of  Jordan  &  Sons,  and  In  the  name  of 
the  latter  firm,  with  parties  in  New  York 
with  whom  they  made  deals  in  futures 
through  Thompson.  It  was  all  done  in  that 
state,  in  the  name  of  Jordan  &  Sons,  and 
the  account  was  so  kept  by  the  parties, 
there,  to  the  contracts.  Thompson  had  no 
interest  in  the  matter,  except  to  oblige  a  cus- 
tomer, and  made  no  charge  for  conducting 
the  business.  There  was  nothing  in  the 
transactions  of  a  gambling  nature,  as  char- 
ged, to  avoid  the  liability  of  the  Jordans  to 
Robinson  &  Thompson  for  money  paid  for 
them  on  that  account  We  discover  no  oth- 
er necessity  for  the  cross  bill,  and  there  was 
no  error  in  dismissing  it,  on  final  decree. 
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Peet  V.  Hatcher,  112  Ala.  614,  21  SontlL  711; 
Hawley  y.  Bibb,  09  Ala.  62. 
Afflnued* 
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STOBALL  y.  STATE. 

(Sapreme  Court  of  Alabama.     Jan.  28.  1808.) 

HoMiciDB  — Drawing  Vbnirb  —  Absbncb  of  Db- 
FBNDANT— £y I dbngr—Intkodugtobt  Questions 
— Malicb  —  Bblp-Dbfbnsb  —  Nbobssitt  of  R»- 
TBBATiNO—  Abstract  Instbuotiokb— Buffioibh- 

OT  OF  EyiDENOB. 

1.  Where  defendant  is  present  when  the  day 
for  the  trial  is  set,  and  the  order  is  made  for  the 
drawing  of  a  yenire,  the  yenire  may  be  drawn  in 
defendant's  absence. 

2.  On  a  trial  for  murder,  it  is  not  error  to  ask 
a  state  witness  the  question,  "Do  you  know 
where  [deceased]  is  said  to  haye  been  killed?*' 
when  it  may  merely  introduce  material  testi- 
mony. 

8.  "Malice"  is  sufficiently  defined  as  a  formed 
design  on  the  part  of  defendant  to  take  the  life 
of  deceased  unlawfully,  not  in  self-defense,  and 
without  circumstances  repelling  the  imputation 
of  malice. 

4.  The  court  instructed  the  jury  that,  before 
defendant  "can  set  up  a  defense  of  self-defense, 
there  must  haye  been  at  the  time  a  present,  im- 
pending, imperious  necessity  to  shoot"  Defend- 
ant excepted,  and  the  court  explained  to  the 
jury,  before  they  retired,  that  the  necessity  need 
not  be  real,  an  apparent  necessity  being  suffi- 
cient Bdd,  that  the  instruction,  as  modified, 
was  correct  and  hence  defendant  could  not  com- 
plain of  the  modification. 

6.  Where  an  assault  is  made  with  a  dangerous 
weapon,  on  a  sudden  quarrel,  the  assailed  must 
retreat  unless  the  circumstances  are  such  as  to 
impress  him  with  a  reasonable  belief  that  retreat 
would  increase  his  periL 

6.  Where  eyery  fact  in  eyidence  tends  to  no 
other  conclusion  than  that  the  killing  was  inten- 
tional, abstract  instructions  requested  with  ref- 
erence to  manslaughter  are  properly  refused. 

7.  Where  the  different  degrees  of  homicide  are 
comprehended  in  the  general  allegations  of  the 
indictment  the  instruction,  "If  ^ou  are  reason- 
ably doubtful  as  to  the  proof  m  this  case  of 
any  material  allegation  of  the  indictment  you 
must  acquit  defendant"  is  misleading. 

Appeal  from  city  ooort  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Gallie  Stoball  was  conyicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

The  indictment  against  the  defendant  In  this 
ease  charged  that  she  "unlawfully,  and  with 
malice  aforethought  killed  Sallle  Williams, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  The  defendant  was  tried  under 
this  indictment,  conyicted  of  murder  In  the 
second  degree,  and  sentenced  to  the  peniten- 
tiary for  26  years.  Before  t^e  trial  had  com- 
menced, and  before  the  Jury  was  impaneled 
to  try  her  case,  the  defendant  moyed  the  court 
to  quash  the  yenire,  and,  as  grounds  therefor, 
assigned  the  following:  <1)  The  defendant 
was  not  present  when  the  yenire  was  drawn; 
(2)  the  defendant  was  present  when  the  day 
for  the  trial  was  set,  and  when  an  order  was 
made  for  the  drawing  of  the  yenire,  but  after 
the  making  of  said  order  by  the  court  the 
sheriff  carried  the  defendant  to  jail,  where  she 
remained  when  the  yenire  or  jury  was  drawn. 
The  facts  of  the  defendant's  motion  were  ad- 


mitted to  be  true  by  the  state,  and  with  this 
admission  the  motion  was  submitted  to  the 
court,  and  the  court  oyerruled  the  motion,  and 
the  defendant  then  and  there  duly  excepted. 
The  defendant  also  made  a  motion  in  arrest 
of  judgment,  upon  the  same  grounds,  which 
motion  was  oyerruled,  and  the  defendant  duly 
excepted.  Upon  F.  V.  Merriwether  being  in- 
troduced as  a  witness  for  the  state,  he  was 
asked  the  following  question:  "Do  you  know 
where  Sallle  Williams  is  said  to  haye  been 
killed?"  The  defendant  ol^ected  to  this  ques- 
tion upon  the  grounds  that  it  assumed,  as  a 
fact  proyen,  that  Sallie  Williams  was  killed, 
and  was  killed  at  a  certain  place.  The  court 
oyerruled  the  objection,  and  the  defendant  duly 
excepted.  The  witness  answered  he  did,  and 
then  testified  that  he  knew  both  the  defend- 
ant and  SaUie  Williams,  and  that  on  the  night 
of  Deceihber  2i,  1896.  he  was  sent  for  to 
see  Sallle  Williams;  that  he  found  her  dead, 
with  a  pistol-shot  wound  through  her  head; 
that  he  found  in  Sallie  Williams'  liouse  two 
bullets;  and  that  in  front  of  the  house  he 
found  an  iron  bar.  The  state  introduced  an- 
other witness,  who  testified  that  on  the  eyen- 
hag  of  December  24,  1886,  in  the  county  of 
Montgomery,  Ala.,  the  defendant  came  by  the 
house  of  Sallle  Williams  with  a  pistol  in  her 
hand;  that  the  two  engaged  in  a  quarrel, 
and  passed  seyeral  blows;  tiiat  they  were  sep- 
arated, and  Sallie  Williams  then  ran  into  her 
house  and  shut  the  door;  that  the  defendant 
attempted  to  break  the  door  down;  and  that 
upon  the  door  being  opened,  the  defendant, 
who  was  standing  about  10  steps  from  the 
door  of  the  house,  fired  with  her  pistol  three 
times  in  the  direction  of  Sallie  Williams.  The 
defendant's  eyidence  tended  to  show  that,  as 
she  was  coming  by  the  house  of  Sallie  Wil- 
liams, Sallle  Williams  ran  out  of  the  house, 
and,  after  accusing  the  defendant  of  haying 
talked  about  her,  struck  the  defendant  two  or 
three  times;  that  Sallie  Williams  ran  into  her 
house,  and,  after  throwing  seyeral  bricks  at 
the  defendant  pk!ked  up  an  iron  bar  about 
two  feet  long  and  two  Inches  wide,  and,  just 
as  Oie  threw  it  at  the  defendant,  the  defend- 
ant fired  twice  at  said  Sallie  Williams.  This 
was  all  the  eyidence  in  the  case.  The  conrt 
thereupon,  in  its  general  charge,  Instructed  the 
jury  that  "there  Is  no  eyidence  which  tends  to 
support  the  charge  of  manslaughter  in  the  sec- 
ond degree."  To  the  giying  of  this  charge  the 
defendant  duly  excepted.  The  court,  in  its 
general  charge,  further  Instmcted  the  jury  as 
follows:  **  'Malice,'  as  the  word  is  used  in 
courts  of  law,  signifies  a  wrongful  act  done 
intentionally,  without  legal  justification  or  ex- 
cuse. The  word,  as  commonly  used  in  the 
eyeryday  affairs  of  life,  has,  I  belieye,  the 
meaning  of  personal  hatred  or  ill  will.  This 
is  something  more  than  its  meaning  here.  In 
this  case  It  signifies  the  formed  design  on  the 
part  of  the  defendant  to  take  the  life  of  the 
deceased  unlawfully,  not  in  self-defense,  and 
wkhout  such  proyocation  allowed  by  the  law 
to  be  such  as  wou^^igi:^bf^^J^M^<lt<>' 
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malice.  In  otber  irorda,  malice  la  criminal  In- 
tention.**  To  the  giving  of  that  part  of  the 
cbaige  which  waa  In  theae  worda,  "In  thia 
caae  it  aigniflea  the  formed  design  on  the 
part  of  the  defendant  to  take  the  life  of  the 
deceaaed  unlawfully,  not  In  aelf-defense,  and 
without  anch  proTocation  allowed  by  law  to  he 
anch  aa  would  repel  the  lmputatl<m  of  maUce,** 
the  defendant  excepted.  And  to  the  giving 
of  that  part  of  the  charge  which  waa  In  these 
words,  **In  other  worda,  malice  ia  criminal  In- 
tentfon,**  the  defendant  excepted.  The  court 
further  Instructed  the  Jury,  In  Its  general 
charge,  aa  follows:  "Before  the  defendant  In 
this  caae  can  set  up  the  defense  of  self -defense, 
there  must  have  heea  at  thie  time  a  present, 
impending,  impertoua  neceasity  to  shoot"  To 
the  giving  of  thia  portion  of  the  court'a  general 
charge,  the  defendant  duly  excepted.  The  bill 
of  exceptions  recites  that  "when  thia  exception 
waa  taken  the  court  explained  to  the  jury,  be- 
fore they  retired,  that  the  neceasity  need  not 
be  real,  but  an  apparent  necesaity  to  ahoot 
waa  sufficient  to  enable  the  defendant  to  set 
up  self-defense."  The  defendant  requested 
the  court  to  give  the  Jwy  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  aa  asked: 
"(1)  The  defendant  was  under  no  duty  to  re- 
treat, if  ahe  waa  aasaulted  by  the  deceased 
with  a  deadly  weapon.  (2)  Under  the  evi- 
dence^ the  defendant  cannot  be  found  guilty 
of  murder  In  the  first  degree.  (3)  If  you  are 
reasonably  doubtful  aa  to  the  proof  In  thia  caae 
of  any  material  allegation  of  the  hidlctment^ 
yon  must  acquit  the  defendant" 

Wiley  C.  Hill,  for  appellant  William  a 
Pitta,  Atty.  Geo.,  for  the  State. 

BRICKELIi,  O.  J.  The  motiona  to  quash 
the  venire  and  in  arreat  of  judgment  were 
properly  overruled.  The  question  involved 
waa  fully  considered  in  Hurd  v.  State  (Ala.) 
22  South.  903;  and  the  case  of  Hamea  v. 
State,  113  Ala.  674,  21  South.  341,  relied  on 
in  aupport  of  the  motions,  waa  explained, 
and  distinguished  from  this  case. 

The  inquiry  propounded  to  the  witness 
Merriwether  as  to  his  knowledge  of  the  place 
where  Sallie  Williams  (the  person  alleged  to 
have  been  slain)  was  killed  was  merely  in- 
troductory to  his  further  examination,  in  the 
course  of  which  he  testified  that  on  the  night 
of  the  killing  be  waa  aent  for,  and*  on  reach- 
ing the  houae  where  the  body  of  the  de- 
ceaaed was  lying,  that  he  aaw  she  had  been 
shot  through  the  head  with  a  pistol;  that 
he  found  two  pistol  balls  lodged  in  the  house, 
and  an  iron  bar  in  front  of  the  house.  The 
materiality  of  this  testimony  was  fully  de- 
veloped in  the  progress  of  the  trial,— in  some 
reapecta,  material  to  the  defendant  aa  well 
aa  to  the  prosecution.  Questions  of  this  char- 
acter, if  answered  affirmatively,  are  often 
necessary,  to  show  the  opportunities  of  the 
witness  to  know  the  facts  to  which  he  may 
testify  OA  further  examination;  aud«  if  an- 


swered negatively,  tSiey  are  harmlesa.  The 
caae  to  which  we  are  referred  in  aupport  of 
the  objection  (Green  ▼.  State,  96  Ala.  29,  11 
South.  478)  reeognlBes  the  propriety  of  auch 
an  inquiry,  when  it  ia  followed  by  or  con- 
nected with  material  evidence,  of  which  it 
may  be  deemed  introductory  or  explana- 
tory. It  waa  said  hy  Ck>leman,  J.:  "It  la 
permiaalble— in  fact,  unavoidable  aometimea 
—to  propound  a  queation  prima  facie  objec- 
tionable, when  it  is  merely  introductory  to 
other  questions  necessary  to  elicit  facta 
which  are  legal  evidence.  Whenever  it  ia 
aubaequently  ahown  that  the  apparent  ille- 
gal evidence  ia  a  connecting  part  of,  or  ex- 
planatory of,  legal  evidence,  and  waa  only 
used  aa  necessarily  introductory  thereto,  an 
objection  to  it  cannot  be  auatained."  Fra* 
sler  ▼.  State  (Ala.)  23  South.  134. 

The  exceptiona  to  the  instructiona  given  by 
the  court  ex  mere  motu  are  wanting  in  mer- 
it The  flrat  of  theae  inatruetiona,  taken 
and  conatrued  in  ita  entirety,  aa  It  muat  be, 
properly  definea  "malice,"  the  easential  ele- 
ment of  murder,  aa  it  ia  defined  in  the  text- 
books and  In  repeated  declaiona  of  this  court 
A  formed  design  unlawfully  to  do  mischief 
or  injury  to  another  ia  malice,  in  ita  gen- 
eral acceptatloa  And,  aa  thia  instruction 
postulates,  the  formed  design  on  the  part  of 
the  defendant  to  take  the  life  of  the  de- 
ceaaed unlawfully,  not  in  aelf-defenae,  with- 
out circumatances  of  provocation  repelling 
the  Imputation  of  malice,  ia  the  ingredient  of 
murder.  Necessity,  only,— real,  or  appearing 
to  be  real,— justifies  the  taking  of  human 
life,  and  this  is  the  substance  of  the  re- 
maining instruction.  When,  by  an  excep- 
tion taken,  the  attention  of  the  judge  waa 
directed  to  the  omission  to  instruct  that  the 
necessity  need  not  be  real;  that  it  waa  suf- 
ficient, to  justify,  if  it  waa  apparent—it  waa 
a  duty  to  cure  the  omission,  and  the  curing 
of  it  could  not  by  poasibility  be  of  injury  to 
the  defendant 

When  an  assault  is  made  on  a  sudden 
quarrel,  and  a  mutual  combat  ensues,  as  in 
the  present  case,  though  the  assault  may  be 
made  with  a  dangerous  or  deadly  weapon, 
it  ia  the  duty  of  the  assailed  to  retreat,  that 
its  threatened  consequences  may  be  avoid- 
ed, if  the  circumstances  are  not  such  as  to 
liDpress  him  with  the  reasonable  belief  that 
retreat  would  Increase  hia  peril.  "For,  when 
it  comes  to  a  question  whether  one  man 
shall  fiee,  or  another  shall  live,  the  law  de- 
cides that  the  former  shall  fiee,  rather  than 
that  the  latter  ahall  die.''  The  firat  instruc- 
tion requested  by  the  defendant  was  In  di- 
rect contravention  of  this  doctrine,  so  es- 
sential to  the  preservation  of  human  life. 

There  waa  not  a  fact  or  circumatance  In 
evidence  having  a  tendency  to  reduce  the 
killing  to  manslaughter  in  the  second  de- 
gree. Bvery  fact  in  evidence  tends  to  no 
other  conclusion  than  that  the  killing  waa 
Intentional.  The  instnictlons  requested  in 
reference  to  manslaughter  in  the  second  ^b- 
Digitized  by  VjiJiJVLC 
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gree  were  abstract,  and  properly  refused. 
De  Arman  v.  State,  71  Ala.  351;  Holly  v. 
State,  75  Ala.  14. 

The  remaining  instruction  seems  to  have 
been  extracted  literally  from  an  Instruction 
which  was  approved  in  White  v.  State,  103 
Ala.  72,  16  South.  63.  As  applied  to  that 
case,  and  offenses  of  which  there  are  not 
differing  degrees,  each  of  which  is  compre- 
hended in  the  general  allegations  of  the  in- 
dictment, we  do  not  doubt  that  the  instruc- 
tion is  correct  But  as  applied  to  this  case, 
and  other  offenses  of  which  there  are  de- 
grees, it  is  erroneous.  It  is  true,  in  White's 
Oase  there  could  have  been  a  conviction  of 
an  attempt  to  commit  bribery,  the  offense 
charged.  Cr.  CJode,  §  4482.  But  the  evi- 
dence had  relation  to  a  completed  offense 
only,  and  did  not  necessitate  any  reference 
to  a  conviction  for  an  attempt  to  commit  it 
The  material  allegations  of  the  present  in- 
dictment comprehend  all  the  ingredients  of 
murder  in  the  first  degree,  and  upon  it  there 
may  be  a  conviction  of  either  of  the  degrees 
of  criminal  homiclde,~murder  in  the  first  de- 
gree, murder  in  the  second  degree,  voluntary 
or  involuntary  manslaughter.  A  conviction 
of  murder  in  the  first  degree  could  not  be 
had  unless  there  was  proof  beyond  a  reason- 
able doubt  of  all  the  distinguishing  charac- 
teristics of  that  offense  as  described  in  the 
statute.  But,  without  proof  of  these  char- 
acteristics, there  could  have  been  a  convic- 
tion of  murder  in  the  second  degree,  if  the 
homicide  was  malicious,  or  there  could  have 
been  a  conviction  of  manslaughter  in  either 
of  its  degrees.  The  least  that  can  be  said 
of  the  instruction,  as  applied  to  this  and 
similar  cases,  is  that  it  Is  well  calculated  to 
mislead  and  confuse  the  Jury,  and  contra- 
venes the  long  line  of  decisions  of  this  court, 
in  cases  of  this  character,  that  instructions 
predicated  upon  the  insufficiency  of  evidence 
to  Justify  a  conviction  of  a  higher  degree  of 
homicide,  without  regard  to  its  sufl^ciency  to 
Justify  a  conviction  of  a  lesser  degree,  are 
essentially  erroneous.  We  find  no  error  in 
the  record,  and  the  Judgment  is  afilrmed. 


(115  Ala.  692) 

DRENNEN  et  al.  v.  MERCANTIIiE  TRUST  & 

DEPOSIT  CO.i 
(Sapieme  Court  of  Alabama.     Jan.  5,  1897.) 

Rbcbivbks  ~  Frivatb  Corporations  —  Laborer's 
Lien— Priority — Pleading— Information  and 
Bblibf— Rights  or  Absionbbb— Intervention. 

1.  E2mploy68  of  a  i>riyate  mining  and  coke  man- 
ufacturing corporation,  performing  labor  within 
six  months  prior  to  the  appointment  of  a  receiver 
under  foreclosure  of  a  mortgage  covering  all 
the  property  and  income  of  the  corporation,  are 
entiUed  to  be  paid  out  of  the  gross  earnings  of 
the  corporation  into  which  such  labor  had  entered 
for  such  time,  coming  into  such  receiver*8  hands. 

2.  Where  interveners,  as  assignees  of  the 
claims  of  laborers  against  a  mining  corporation, 
claim  a  lien  superior  to  a  mortgage  upon  the 
earnings  of  the  corporation,  their  averment  that 

1  Rehearmg  denied  February  9,  1898. 


about  1^40,000  was  due  the  corporation,  into 
which  the  labor  had  entered,  when  a  receiver  was 
appointed  under  foreclosure  of  the  mortgage,  is 
not  objectionable  because  made  on  information 
and  belief. 

3.  An  assignee  of  laborers'  claims  has  the 
same  right  to  assert  priority  over  a  mortgage 
upon  the  employer's  property  as  the  laborers  had. 

4.  A  ^tition  of  intervention,  praying  that  no- 
tice of  its  filirg  be  given  to  the  parties  to  the 
pending  suit  is  sufficient  in  respect  of  making 
parties  to  the  intervention. 

Coleman  and  Head,  JJ.,  dissenting. 

Appeal  from  city  court  of  Birmingham; 
Henry  A,  Sharpe,  Judge. 

Bill  by  the  Mercantile  Trust  &  Deposit 
Company  against  the  Mary  Lee  Coal  &  Rail- 
way Company  to  foreclose  a  mortgage.  Dren- 
nen  &  Co.,  assignees  of  defendant's  em- 
ployes, intervened,  seeking  to  have  the  claim 
for  labor  declared  a  preferred  lien.  From  a 
judgment  for  plaintlfT,  interveners  ai.peal. 
Reversed. 

Hewitt,  Walker  &  Porter,  for  appellants. 
Alex.  T.  London  and  John  P.  Tellman,  for 
appellee. 

McCLELLAN,  J.  The  Mary  Lee  Goal  ft 
Railway  Company  having  made  default  in 
the  payment  of  the  interest  on  its  bonded 
indebtedness,  the  trustee  in  the  mortgages 
executed  by  said  company  to  secure  its  said 
Indebtedness,  seasonably  after  snch  default 
made,  filed  a  bill  in  the  city  court  of  Birm- 
ingham praying  the  appointment  of  a  receiver, 
"with  full  power  and  authority  to  demand, 
sue  for,  collect,  receive,  and  take  into  his 
possession  the  goods,  chattels,  rights,  credits, 
moneys,  and  effects,  lands,  tenements,  books, 
papers,  and  property,  belonging  to  the  said 
Mary  Lee  Coal  &  Railway  Company,  and 
that  said  receiver  may  receive  from  the  said 
court,  in  addition  to  the  ordinary  powers  pos- 
sessed by  such  receivers,  full  power  and  au- 
thority to  manage,  run,  and  operate  said  prop- 
erty; and  to  carry  out  any  and  all  contracts 
that  said  company  maiy  have  made,  and  to 
renew  the  same,  connected  with  the  conduct 
of  their  business,  and  especially  the  contract 
with  T.  G.  Bush,  receiver;  if  essential  there- 
to, to  pay  to  the  said  Bush,  receiver,  any  in- 
debtedness which  may  now  be  due  him;  and 
to  preserve  and  protect  the  corporate  fran- 
chises, privileges,  and  property;  and  to  pre- 
serve the  corporate  existence  of  the  said  com- 
pany; and  to  preserve  all  corporate  property 
from  being  sacrificed  under  any  proceeding 
which  can  or  may  bie  taken,  and  would  be 
likely  to  prejudice  or  sacrifice  the  same;  and 
that  an  injunction  may  issue  against  the  said 
defendant  company,  and  all  persons  claiming 
to  act  by,  through,  or  under  it,  and  all  other 
persons,  to  restrain  them  from  interfering 
with  the  said  receiver's  taking  possession  of 
and  managing  the  said  property."  The  fur* 
ther  prayer  of  the  bill  is  for  the  ascertain- 
ment of  the  mortgage  indebtedness,  princi- 
pal and  interest;  a  decree  requiring  the  de- 
fendant to  pay  the  same  by  a  short  day,  to 
be  named  by  the  coij^j^  8ffeife$9^lrt!:  ^' 
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Bnch  payment,  for  a  decree  that  said  compa- 
ny, and  all  other  persons  claiming  under  it, 
be  absolutely  barred  and  foreclosed  of  and 
from  all  right  of  equity  of  redemption  in  and 
to  said  premises,  and  for  a  decree  directing 
the  sale  of  the  whole  mortgaged  premises  for 
the  payment  of  said  bonded  indebtedness, 
and  the  interest  thereon,  etc.  The  premises 
embraced  in  the  mortgages,  and  for  which  a 
receiver  and  sale  are  thus  prayed,  consisted 
of  a  coal  mine  and  plant,  complete,  coking 
ovens,  and  a  railway.  In  JefTerson  county. 
The  railway  was  six  or  seven  miles  in  length, 
built  primarily,  it  may  be  admitted,  for  the 
development,  and  to  be  used  in  the  working, 
of  defendant's  said  mine;  but  defendant's 
charter,  which  authorized  the  construction 
and  operation  of  this  railway,  required  that 
defendant  should  transport  persons  and  the 
property  of  others  upon  it,  so  that  as  to  this 
road  the  defendant  corporation  was  a  com- 
mon carrier.  A  receiver  was  appointed  in 
accordance  with  the  prayer  of  the  bill,  and 
took  possession  of  all  the  property  and  ef- 
fects of  the  respondent  corporation.  The 
bill  was  filed  and  the  appointment  made  on 
November  28,  1893.  On  February  20,  1894, 
Drennen  &  Go.  filed  a  petition  in  the  cause, 
which,  as  finally  amended,  presents  the  fol- 
lowing averments:  That  the  defendant,  the 
Mary  Lee  Coal  &  Railway  Company,  is  in- 
debted to  petitioners  in  the  sum  of  $14,697.52, 
including  interest  to  time  of  filing  the  peti- 
tion, and  that  all  this  indebtedness  had  ac- 
crued during  the  months  of  August,  Septem- 
ber, October,  and  November,  1893.  That,  as 
shown  by  the  bill,  said  defendant  owned  and 
operated  a  coal  miae,  coke  ovens,  and  a  rail- 
way in  Jefferson  county  at  the  time  of  the 
appointment  of  the  receiver  under  said  bill, 
and  that  the  defendant  had  carried  on  these 
operations  for  six  months  prior  to  such  ap- 
pohitment,  and  that  the  company  then 
owed  a  large  amount  of  back  wages  to  its 
employ^  and  operatives,  a  great  part  of 
which  was  due  to  them  for  work  and  labor 
done  in  said  mine,  and  in  and  about  said 
coke  ovens  and  railway.  That  the  amount 
alleged  to  be  due  petitioners  from  said  com- 
pany is  a  part  of  such  back  wages  due  by 
defendant  to  its  said  employes  and  opera- 
tives for  work  and  labor  done  and  performed 
for  the  4ef endant  during  the  months  of  July, 
August,  September,  October,  and  November, 
1893,  and  that  the  books  and  accounts  of  pe- 
titioners, showing  the  said  amount  alleged 
to  be  due  them,  have  been  compared  and 
checked  over  with  the  books  and  accounts 
of  the  defendant,  which  are  in  the  possession 
of  the  receivers  in  the  cause,  and  both  sets 
of  books  and  accounts  agree  as  to  said 
amount  due  the  petitioners.  That  the  work 
done  by  said  employes  and  operatives  dur- 
ing said  months  consisted  in  part  in  digging 
and  mining  and  shipping  coal,  in  keeping 
said  mine  in  operation,  and  in  preparing  said 
coal  for  shipment,  and  that  about  $8,947.52 
of  the  amount  due  petitioners  was  for  this 


work;  in  other  port,  to  the  extent  of  about 
$750  in  value,  in  operating  and  repairing 
defendant's  said  railroad;  and  for  the  rest 
to  the  extent  of  about  $5,000,  in  operating 
and  repairing  said  coke  ovens,  and  in  pre- 
paring coke  for  shipment  to  market  And 
that  all  said  work  was  necessary  to  enable 
the  defendant  to  carry  on  its  business,  and 
was  done  for  the  benefit  of  the  complain- 
ant hi  the  cause,  and  to  preserve  the  prop- 
erty and  franchises  of  the  defendant  em- 
braced in  the  deeds  of  trust  to  the  complain- 
ant That  petitioners  have  been  informed, 
and  believe,  and  so  state,  that  there  was  due 
to  the  defendant  at  and  before  the  time  of 
the  appointment  of  the  receiver  the  sum  of 
about  $40,000,  for  coal  and  coke  sold  by  the 
defendant,  which  had  been  taken  from  said 
mine  and  manufactured  in  said  ovens;  that 
said  $40,000  represented  gross  earnings  of 
the  defendant,  into  which  the  labor  of  said 
employes  and  operatives  entered,  and  that 
they  performed  work  and  labor  in  mining 
said  coal  and  in  manufacturing  said  coke. 
That  defendant  was,  and  had  been  for  a 
year  or  more  prior  to  the  appointment  of  the 
receiver,  a  corporation  duly  organized  under 
the  general  laws  of  Alabama,  and  as  such 
had  power  to  condenm  land  for  railroad  pur- 
poses, and  to  operate  its  said  railroad  as  a 
common  carrier,  and  did  so  operate  it  And 
that  petitioners,  for  value,  purchased  from 
said  employes  and  operatives  their  claims 
against  the  defendant,  aggregating  said  sum 
of  $14,697.52,  and  said  claims  were  duly 
transferred  and  assigned  to  them  before  the 
appointment  of  said  receiver.  The  following 
is  the  prayer  of  this  petition:  "♦  ♦  •  That 
your  honors  will  take  Jurisdiction  of  this  pe- 
tition, and  that  a  day  be  fixed  or  set  for  the 
hearing  of  the  same,  and  that  such  notice  as 
is  required  by  law  and  the  rules  of  your  hon- 
ors' court  be  given  or  served  upon  the  par- 
ties to  this  cause,  and  that  upon  the  hearing 
of  this,  their  petition,  your  honors  will  ren- 
der a  decree  declaring  or  establishing  the 
said  claim  of  the  petitioners  a  prior  and  pre- 
ferred claim  to  and  over  said  mortgage  or 
deeds  of  trust  of  complainant  and  that  the 
said  receiver  be  required  to  pay  said  daim 
of  petitioners  out  of  the  first  moneys  that 
come  into  his  hands  over  and  above  what 
shall  be  necessary  to  pay  the  running  and  op- 
erating expenses  of  said  property.  Petition- 
ers ask  and  pray  for  all  other,  and  such  oth- 
er, orders  and  decrees  as  may  be  necessary 
in  the  premises."  The  petition  is  verified; 
one  of  the  petitioners  making  oath  that  its 
allegations  and  statements  made  of  his  own 
knowledge  he  knows  to  be  true,  and  those 
made  upon  information  and  belief  he  be- 
lieves to  be  true.  To  this  petition  the  com- 
plainant in  the  cause  interposed  a  demurrer, 
assigning  numerous  grounds  of  objection  to 
its  sufiiciency.  The  assignments  chiefiy  re- 
lied on  may  be  summarized  as  follows:  (1) 
That  the  petition  fails  to  show  that  the  Mary 
Lee  Coal  &  RaUwayp<^m^n^^a,£5g^ 
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corporation.  (2)  That  the  petition  faHs  to 
show  that  the  receiver  has  any  money  in 
his  hands  subject  to  the  payment  of  peti- 
tioners' claim,  or  tliat  complainant  or  the 
bondholders  ever  received  any  moneys  that 
should  have  been  paid  to  the  petitioners,  or 
that  they  were  ever  paid  anything  on  their 
bonds  after  the  accrual  of  the  claims  of  pe- 
titioners, or  that  the  security  afforded  by 
said  mortgages  was  enhanced  or  improved  in 
value  by  the  rendition  of  the  services  refer- 
red to  in  the  petition.  (3)  That  the  petition 
fails  to  show  that  the  Mary  Lee  Coal  &  Rail- 
way Company  ever  diverted  any  of  its  gross 
earnings  from  the  payment  of  its  running 
expenses,  either  for  the  improvement  or  bet- 
terment of  its  said  railroad  or  other  prop- 
erty, or  for  the  payment  of  interest  on  any 
of  the  bonds  secured  by  said  deeds  of  trust, 
or  any  of  the  other  charges  secured  by  either 
of  said  deeds.  And  there  are  other  assigiS- 
ments,  based  on  the  grounds  above  stated, 
going  separately  to  the  particular  claims  of 
petitioners  for  work,  etc.,  done  on  the  rail- 
road, on  the  coke  ovens,  and  in  manufactur- 
ing and  shipping  coke,  and  in  the  mine, 
severally.  These  need  not  be  further  set  out 
at  this  place.  The  city  court  sustained  com- 
plainant's demurrer,  and  dismissed  the  peti- 
tion, and  from  that  decree  petitioners  prose- 
cute this  appeal. 

The  equitable  doctrine  whereby  employes 
of  railway  corporations  which  have  passed 
into  the  hands  of  receivers  on  bills  for  fore- 
closure, and  the  like,  filed  by  or  in  behalf  of 
the  holders  of  their  bonded  indebtedness  se- 
cured by  mortgage  or  deed  of  trust,  are  giv- 
en a  preference  and  priority  of  payment  over 
the  bondholders  in  respect  of  wages  earned 
within  a  short  period— generally  said  to  be 
six  months— before  the  appointment  of  the 
receiver,  is  thoroughly  well  established  in 
other  jurisdictions,  and  especially  in  the  de- 
cisions of  the  supreme  court  of  the  United 
States.  Fosdick  v.  Schall,  90  U.  S.  235; 
Mlltenberger  v.  Railroad  Co.,  106  U.  S.  286, 
1  Sup.  Ot  140;  Bumham  v.  Bowen,  111  U. 
S.  776,  4  Sup.  Ct  676;  Kneeland  v.  Trust 
Co.,  136  U.  S.  89,  10  Sup.  Ct.  950;  Union 
Trust  Co.  V.  lUinols  M.  Ry.  Co.,  117  U.  S.  434, 
6  Sup.  Ot.  809;  Farmers'  Loan  &  Trust  Co.  v. 
Kansas  City,  W.  &  N.  W.  R.  Co.,  53  Fed.  182; 
Poland  V.  Raih-oad  Co.,  62  Vt  144;  Litzenberg 
V.  Trust  Co.  (Utah)  28  Pac.  871;  Trust  Co.  v. 
Souther,  107  U.  S.  691,  2  Sup.  Ot.  295;  Mor- 
gan's L.  &  T.  R.  ft  S.  Co.  V.  Texas  Cent.  Ry. 
Co.,  137  U.  S.  171,  11  Sup.  Ot,  61;  Hale  v. 
Froat,  99  U.  S.  389.  The  grounds  of  this  doc- 
trine, and  its  extent  and  limitations,  are  no- 
where more  lucidly  and  forcibly  stated  than  in 
the  ophiion  of  Chief  Justice  Waite  in  Fosdick 
V.  Schall,  supra,  where  it  is,  we  believe,  first 
clearly  expounded  and  declared;  and  we  can- 
not do  better  here  than  to  quote  the  language 
of  that  learned  Judge:  '*As  to  the  second  ques- 
tion, we  have  no  doubt  that,  when  a  court  of 
chancery  is  asked  by  railroad  mortgagees  to 
appoint  a  receiver  of  railroad  property  pend- 


ing proceedings  for  foreclosure,  the  court,  in 
the  exercise  of  a  sound  Judicial  discretion,  may, 
as  a  condition  of  issuing  the  necessary  order, 
impose  such  terms  in  reference  to  the  payment 
from  the  income,  during  the  receivership,  of 
outstanding  debts  for  labor,  supplies,  equip- 
ment, or  permanent  improvement  of  the  mort- 
gaged property,  as  may,  under  the  circumstan- 
ces of  the  particular  case,  appear  to  be  reason- 
able. Railroad  mortgages  and  the  rights  of 
railroad  mortgagees  are  comparatively  new  in 
the  history  of  Judicial  proceedings.  They  are 
peculiar  in  their  character,  and  affect  peculiar 
interests.  The  amounts  involved  are  generally 
large,  and  the  rights  of  the  parties  oftentimes 
complicated  and  conflicting.  It  rarely  happens 
that  a  foreclosure  is  carried  through  to  the  end 
without  some  concessions  by  some  parties  from 
their  strict  legal  rights,  in  order  to  secure  ad- 
vantages that  could  not  otherwise  be  attained, 
and  which  it  is  supposed  will  operate  for  the 
general  good  of  all  who  are  interested.  This 
results,  almost  as  a  matter  of  necessity,  from 
the  peculiar  circumstances  which  surround  such 
litigation.  The  business  of  all  ralhroad  compa- 
nies is  done,  to  a  greater  or  less  extent,  on 
credit.  This  credit  is  longer  or  shorter,  as  the 
necessities  of  the  case  require;  and,  when  com- 
panies become  pecuniarily  embarrassed,  it  fre- 
quently happens  that  debts  for  labor,  supplies, 
equipment,  and  improvements  are  permitted  to 
accumulate,  in  order  that  bonded  interest  may 
be  paid,  and  a  disastrous  foreclosure  postponed, 
if  not  altogether  avoided.  In  this  way  the  dally 
and  monthly  earnings,  which  ordinarily  should 
go  to  pay  the  dally  and  monthly  expenses,  are 
kept  from  those  to  whom  In  equity  they  belong, 
and  used  to  pay  the  mortgage  debt.  The  in- 
come out  of  which  the  mortgagee  is  to  be  paid 
is  the  net  income  obtained  by  deducting  from 
the  gross  earnings  what  Is  required  for  neces- 
sary operating  and  managing  expenses,  proper 
equipment,  and  useful  improvements.  E2vet7 
railroad  mortgagee,  in  accepting  his  security, 
Impliedly  agrees  that  the  current  debts  made  in 
the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any 
claim  upon  the  income.  If,  for  the  convenience 
of  the  moment,  something  is  taken  from  what 
may  not  hnproperly  be  called  the  current  debt 
fund,  and  put  into  that  which  belongs  to  the 
mortgage  creditors,  it  certainly  is  not  inequi- 
table for  the  court,  when  asked  by  the  mort- 
gagees to  take  possession  of  the  future  income 
and  hold  it  for  their  benefit,  to  requke,  aa  a 
condition  of  such  an  order,  that  what  is  due 
from  the  earnings  to  the  current  debt  shall  be 
paid  by  the  court  from  the  future  current  re- 
ceipts before  anything  derived  from  that  source 
goes  to  the  mortgagees.  In  this  way  the  court 
win  only  do  what,  if  a  receiver  should  not  be 
appointed,  the  company  ought  itself  to  do;  for, 
even  though  the  mortgage  may,  in  terms,  give 
a  lien  upon  the  profits  and  income,  until  pos- 
session of  the  mortgaged  premises  is  actually 
taken,  or  something  equivalent  done,  the  whole 
earnings  belong  to  the  company,  and  are  sub- 
ject to  its  controL    j^fljgS^yii 
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U  Wall.  469;  Gllman  y.  Telegraph  €k>.»  91  U. 
S.  603;  Bridge  Go.  y.  Heidelbach,  94  U.  S.  798. 
The  mortgagee  has  hia  strict  ri£^ts,  which  he 
may  enforce  in  the  ordUiary  way.  If  he  asks 
DO  favors,  he  need  grant  none.  But  if  he  calls 
upon  a  oourtof  chancery  to  put  forth  its  extraor- 
dinary powers,  and  to  grant  him  purely  equi- 
table relief,  he  may  with  propriety  be  required 
to  submit  to  the  operation  of  a  rule  which  al- 
ways applies  in  such  cases,  and  do  equity  in 
order  to  get  equity.  The  appointment  of  a  re- 
ceiver is  not  a  matter  of  strict  right  Such  an 
application  always  calls  for  the  exercise  of  Ju- 
dicial discretion.  And  the  chancellor  should  so 
mold  his  order  that,  while  favoring  one,  injus- 
tice is  not  done  to  another.  If  this  cannot  be 
accomplished,  the  application  should  ordinarily 
be  denied.  We  think,  also,  that  if  no  such  or- 
der is  made  when  the  receiver  is  appointed,  and 
it  appears  in  the  progress  of  the  cause  that 
bonded  interest  has  been  paid,  additional  equip- 
ment provided,  ot  lasting  and  valuable  im- 
provements made,  out  of  earnings  which  ought 
in  equity  to  have  been  employed  to  keep  down 
debts  for  labor,  supplies,  and  the  like,  it  is 
within  the  power  of  the  court  to  use  the  in- 
come of  the  receivership  to  discharge  obligations 
which,  but  for  the  diversion  of  funds,  would 
have  been  paid  in  the  ordinary  course  of  busi- 
ness. This,  not  because  the  creditors  to  whom 
such  debts  are;due  have  in  law  a  lien  upon  the 
mortgaged  property  or  the  income,  but  be- 
cause, in  a  sense,  the  officers  of  the  company 
are  trustees  of  the  earnings  for  the  benefit  of 
the  different  classes  of  creditors  and  the  stock- 
holders, and,  if  they  give  to  one  class  of  cred- 
itors that  which  properly  belongs  to  another, 
the  court  may,  upon  an  adjustment  of  the  ac- 
counts, 80  use  the  Income  which  comes  into  its 
own  hands  as,  if  practicable,  to  restore  the  par- 
ties to  their  original  equitable  rights.  While 
ordinarily  this  power  is  confined  to  the  ap-, 
propriation  of  the  income  of  the  receivership 
and  the  proceeds  of  moneyed  assets  that  have 
been  taken  from  the  company,  cases  may  arise 
where  equity  will  require  the  use  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  in 
the  same  way.  Thus,  it  often  happens,  in  the 
course  of  the  administration  of  the  cause,  the 
conrt  is  called  upon  to  take  income  which 
would  otherwise  be  applied  to  the  payment  of 
old  debts  for  current  expenses,  and  use  it  to 
make  permanent  improvements  on  the  fixed 
property,  or  to  buy  additional  equipment  In 
this  way  the  value  of  the  mortgaged  property  is 
not  unfrequently  materially  increased.  It  is 
not  to  be  supposed  that  any  such  use  of  the 
income  will  be  directed  by  the  court  without 
giving  the  parties  in  interest  an  opportunity  to 
be  heard  against  it.  (Generally,  as  we  know 
both  from  observation  and  experience,  all  such 
orders  are  made  at  the  request  of  the  parties, 
or  with  their  consent  Under  such  circumstan- 
ces. It  is  easy  to  see  that  there  may  sometimes 
be  a  propriety  in  paying  back  to  the  income 
from  the  proceeds  of  the  sale  what  is  thus 
again  diverted  from  the  current  debt  fund  in 
order  to  increase  the  value  of  the  property 


sold.  The  same  may  sometimes  be  true  in  re- 
spect to  exi)endltures  before  the  receivership. 
No  fixed  and  inflexible  rule  can  be  laid  down 
for  the  government  of  the  courts  in  all  cases. 
Each  case  will  necessarily  have  its  own  pe- 
culiarities, which  must  to  a  greater  or  less  ex- 
tent influence  the  chancellor  when  he  comes  to 
act  The  power  rests  upon  the  fact  that  in 
the  administration  of  the  affah^  of  the  com- 
pany the  mortgage  creditors  have  got  posses- 
sion of  that  which  in  equity  belonged  to  the 
whole  or  a  part  of  the  general  creditors.  What- 
ever is  done,  therefore,  must  be  with  the  view 
to  a  restoration  by  the  mortgage  creditors  of 
that  which  they  have  thus  inequitably  obtained. 
It  follows  that  If  there  has  been  in  reality  no 
diversion,  there  can  be  no  restoration,  and  that 
the  amount  of  restoration  should  be  made  to 
depend  upon  the  amount  of  the  diversion." 
Fosdick  V.  Schall,  99  U.  S.  235,  251,  et  seq. 

The  subject-matter  involved  in  the  case  of 
Fosdick  V.  SchaU  was  railroad  property,  and 
stress  is  laid  upon  that  fact  in  the  opinion. 
Moreover,  in  all  the  cases  cited  above  as  sus- 
taining this  doctrine  the  question  arose  be- 
tween mortgagees  of  railroad  property,  or 
receivers  of  railr>ads,  and  persons  who 
claimed  to  have  furnished  labor  or  supplies 
in  the  operation  of  the  road,  or  to  have  put 
permanent  improvements  and  betterments 
upon  the  property;  and  this  character  of 
the  property  Is  not  infrequently  referred  to 
in  these  cases  as  one  of  the  grounds  or  rea- 
sons for  the  existence  of  the  doctrine.  Nor 
are  there  lacking  in  many  of  them  expres- 
sions (which  are,  perhaps,  no  more  than  dic- 
ta of  the  Judges  writing  the  opinions)  to  the 
effect  that  the  rule  has  never  been,  and  can- 
not be,  extended  to  the  property  of  any  other 
corporation  or  class  of  corporations.  The 
application  of  the  principle  to  railroad  cor- 
porations and  property,  and  the  view  that 
it  should  not  be  extended  to  other  corpora- 
tions and  their  property,  is  based  partly  up- 
on the  supposed  peculiarities  of  such  corpo- 
rations, in  the  manner  of  conducting  their 
business,  adverted  to  somewhat  by  Chief 
Justice  Waite,  supra,  but  mainly  on  their 
public  character,  the  public  uses  to  which 
their  property  is  devoted,  the  public  conven- 
ience which  their  business  is  to  conserve, 
the  right  and  interest  which  the  public  have 
in  the  carrying  on  of  their  business  without 
break,  let,  or  hindrance,  and  their  corre- 
sponding duty  to  the  public  to  so  carry  it 
on;  but,  while  these  considerations  are  pret- 
ty generally  referred  to  in  these  cases,  the 
equity  of  the  principle  is  nowhere,  nor  in 
any  degree,  made  to  rest  upon  them.  To  the 
contrary,  they  seem  to  be  advanced  merely 
for  the  purpose  of  affording  a  Justification— 
we  had  almost  ^d  excuse— for  the  applica- 
tion and  effectuation  in  the  particular  case 
of  an  abstract  equity  resting  entirely  upon 
other  and  altogether  sufficient  grounds  of 
recognized  equitable  cognizance,  and  which 
needs  no  other  Justification  or  excuse  for  its 
application  in  any  cas^j|^§]gytiie  existence 
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of  the  facts  upon  which  it  arises  and  rests. 
It  may  be— probably  is— that  ^1  which  is 
said  in  the  cases  about  railroads,  and  this 
equity  being  confined  to  the  property,  etc.,  of 
railroad  corporations,  comes  from  a  con- 
servative view  of  the  sacredness  of  the 
rights  of  mortgagees  as  against  the  subse- 
quently accruing  claims  of  third  persons, 
and  is  prompted  by  an  apprehension  that 
if  the  principle  is  allowed  to  operate  in  re- 
spect of  the  property  of  other  corporations, 
as  to  which  there  may  not  be,  from  all  points 
of  view,  the  same  necessity  for  its  applica- 
tion, it  would  become  an  engine  of  oppres- 
sion to  bondholders,  and  be  used  in  violence 
to  their  vested  rights  and  interests.  This 
view  Is  most  commendable,  but  the  appre- 
hension is  without  any  reasonable  founda- 
tion, it  seems  to  us.  If  the  principle  is  equi- 
table in  itself,  it  can  never  be  used  to  work 
injustice  or  inequity  to  bondholders  or  to 
anybody  else.  And  that  it  is  equitable  in  it- 
self, and  without  reference  to  whether  the 
mortgagor  corporation  is  a  railroad  company 
or  not,  is  demonstrated  by  the  opinion  of 
Judge  Waite  in  Fosdick  v.  Schall,  which  has 
been  uniformly  followed  and  never  doubted, 
and  is  demonstrable  by  every  consideration 
obtaining  in  the  premises.  The  doctrine  pro- 
ceeds on  the  broad  principle  which  underlies 
the  administration  of  all  law  concerning 
property  rights,  that,  when  one  party  has 
property  which  belongs  to  another,  restitu- 
tion, in  some  form  or  another,  must  be  ad- 
judged or  decreed  by  the  courts,  upon  prop- 
er and  seasonable  application  by  the  party 
aggrieved.  The  theory  is,  to  get  nearer  the 
case  in  hand,  that  the  bondholders,  or  the 
receiver  for  them,  have  property,  or  some- 
thing of  value,  to  which  the  party  invoking 
the  court's  aid  has  a  better  abstract  right,— 
a  superior  equity.  To  state  the  proposition 
yet  more  concretely,  the  equity  arises  and 
is  rested  upon  one  or  another  of  the  three  fol- 
lowing categories  or  states  of  fact:  First, 
that  the  gross  earnings  of  the  corporation 
before  the  receivership,  to  which  its  opera- 
tives and  laborers  and  persons  furnishing  nec- 
essary supplies  are,  upon  all  the  authorities, 
entitled  in  preference  and  priority  to  the 
bondholders,  have  been  diverted  from  the 
payment  of  their  wages  and  accounts,  and 
paid  to  the  bondholders,  or  are  in  the  hands 
of  the  receiver,  to  be  paid  to  the  bondholders, 
or  to  be  expended  by  him  in  the  further  op- 
eration of  the  corporation's  works  for  the 
benefit  of  the  bondholders,  or  have  been  ex- 
pended, either  before  or  after  receiver  ap- 
pointed, in  the  improvement  and  betterment 
of  the  mortgaged  property,  whereby  the  se- 
curity of  the  bonds  is  increased,  to  the  ob- 
vious advantage  and  benefit  of  the  bondhold- 
ers. Or,  second,  that  whether,  strictly  speak- 
ing, there  has  been  any  diversion  of  gross 
earnings  from  the  employes,  directly  or  in- 
directly, to  the  bondholders,  or  not,  the  op- 
eratives and  laborers  have  performed  serv- 
ices and  labor  in  the  Improvement  and  bet- 


terment of  the  mortgaged  property,  so  that 
such  labor  and  services  have  Inured  directly 
to  the  benefit  of  the  bondholders,  in  the  en- 
hancement of  the  value  of  their  security, 
and  hence  of  their  bonds;  they  thereby  se- 
curing, in  addition  to  the  property  embraced 
In  their  mortgages,  the  value  of  the  services 
of  the  company's  operatives  and  laborers, 
which  value  belongs  to  such  operatives  and 
laborers,  and  would  have  been  paid  to  them, 
it  Is  to  be  assumed,  by  the  corporation,  out 
of  its  gross  earning^,  but  for  the  interven- 
tion of  the  bondholders,  and  the  appoint- 
ment, at  their  Instance,  of  the  receiver.  Or, 
third,  that  labor  and  services  have  been  per- 
formed and  rendered  in  carrying  on  the  busi- 
ness of  the  corporation,  and  keeping  It  a  *'go- 
ing  concern"  (the  mortgages  and  bonds  evi- 
dencing a  contemplation  of  the  parties  to 
them  that  the  operations  of  the  corporation 
should  be  kept  on  foot  and  going,  and  a  ne- 
cessity therefor,  as  a  means  of  production 
of  the  net  Income  out  of  which  the  bonds, 
principal  and  interest,  are  to  be  paid);  that 
the  business  has  been  kept  going  by  the  re- 
ceiver, and  earnings  from  It  have  been  real- 
l2sed;  that  such  earnings  have  been  paid  to 
the  bondholders,  or  are  held  by  the  receivers; 
and  that  the  laborers  have  not  been  paid  for 
services  thus  rendered  prior  to  the  receiver- 
ship. The  first  two  categories  of  fact  under 
which  such  priority  will  be  awarded  are 
fully  stated,  and  the  equity  of  the  results 
flowing  from  them  is  fully  demonstrated,  in 
the  opinion  of  Judge  Waite  copied  above. 
The  third  finds  ample  illustration  and  sup* 
port  in  an  opinion  of  the  supreme  court  of 
the  United  States,  delivered  also  by  the 
Chief  Justice,  in  Bumham  v.  Bowen,  111  U. 
S.  776,  4  Sup.  Gt  676,  where  it  was  sought  to 
have  the  amount  due  Bowen  for  coal  sup- 
piled  to  a  railroad  company  before  the  ap- 
pointment of  the  receiver  made  a  first  charge 
upon  the  Income  of  the  receivership,  and, 
such  Income  having  been  paid  to  the  bond- 
holders, to  have  payment  made  out  of  the 
corpus  of  the  mortgaged  property;  and  It 
is  not  questioned  that  sums  due  to  laborers 
stand  upon  the  same  footing  as  supply  ac- 
counts in  this  connection.  In  the  course  of 
the  opinion,  Judge  Waite  said:  "In  the  pres- 
ent case,  as  we  have  seen,  the  debt  of  Bow- 
en was  for  current  expenses,  and  payable 
out  of  current  earnings.  *  *  *  It  is  said, 
however,  that  as  no  part  of  the  Income,  be- 
fore the  appointment  of  the  receiver,  was  used 
to  pay  mortgage  interest,  or  to  put  permanent 
improvements  on  the  property,  or  to  increase 
the  equipment,  there  was  no  such  diversion  of 
the  funds  belonging  In  equity  to  the  labor  and 
supply  creditors  as  to  make  it  proper  to  use 
the  income  of  the  receivership  to  pay  them. 
The  debt  due  Bowen  was  incurred  to  keep 
the  road  running,  and  thus  preserve  the  se- 
curity of  the  bond  creditors.  If  the  trustees 
had  taken  possession  under  the  mortgage, 
they  would  have  been  subjected  to  similar 
expenses  to  do  what  J^ifgffl^^gMyl^^ 
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consent  and  approbation,  was  doing  for 
them.  There  is  nothing  to  show  that  the  re- 
ceiver was  appointed  because  of  any  mlsap« 
propriatlon  of  the  earnings  by  the  company. 
On  the  contrary,  It  Is  probable,  from  the 
fact  that  the  large  Judgment  for  the  right 
of  way  was  obtained  about  the  same  time 
the  receiver  was  appointed,  that  the  change 
of  possession  was  effected  to  avoid  anticipat- 
ed embarrassments  from  that  cause.  But, 
however  that  may  be,  there  certainly  la  no 
complaint  of  a  diversion  by  the  company  of 
the  current  earnings  from  the  payment  of 
the  current  expenses.  So  far  as  anything  ap- 
pears in  the  record,  the  failure  of  the  com- 
pany to  pay  the  debt  to  Bowen  was  due 
alone  to  the  fact  that  the  expenses  of  run- 
ning the  road  and  preserving  the  security  of 
the  bondholders  were  greater  than  the  re- 
ceipts from  the  business.  Under  these  cir- 
cumstances, we  think  the  debt  was  a  charge 
In  equity  on  the  continuing  income,— as  well 
that  which  came  Into  the  hands  of  the  court 
after  the  receiver  was  appointed  as  that  be- 
fore. When,  therefore,  the  court  took  the 
earnings  of  the  receivership,  and  applied 
them  to  the  payment  of  the  fixed  charges  on 
the  railroad  structures,  thus  Increasing  the 
security  of  the  bondholders  at  the  expense 
of  the  labor  and  supply  creditors,  there  was 
such  a  diversion  of  what  Is  denominated  In 
Fosdick  V.  Schall  the  'current  debt  fund*  as 
to  make  it  proper  to  require  the  mortgagees 
to  pay  It  back.  So  far  as  current  expense 
creditors  are  concerned,  the  court  should  use 
the  Income  of  the  receivership  In  the  way  the 
company  would  have  been  bound  in  equity 
and  good  conscience  to  use  it  If  no  change  In 
the  possession  had  been  made.  This  rule  Is 
in  strict  accordance  with  the  decision  In 
Fosdick  V.  Schall,  which  we  see  no  reason  to 
modify  In  any  particular."  And  to  the  same 
effect  (that  It  is  not  necessary  to  the  appli- 
cation of  this  doctrine  that  there  should  be, 
strictly  speaking,  any  diversion  of  income 
before  the  appointment  of  the  receiver)  are 
the  opinions  of  Judge  Thompson,  expressed 
in  his  work  on  Corporations,  and  of  Judge 
Caldwell  on  the  circuit  bench.  5  Thomp. 
Corp.  §  7118;  Farmers'  Loan  &  Trust  Co.  v. 
Kansas  City,  W.  &  N.  W.  R.  Co.,  53  Fed.  182. 
Enough  has,  we  think,  been  said  by  our- 
selves, and  through  our  adoption  of  the  lan- 
guage of  Judge  Walte  to  demonstrate  that 
the  equity  of  the  doctrine  lies  solely  in  the 
facts  that  the  gross  Income  of  the  corpora- 
tion, which  In  good  conscience  belongs  to 
Its  laborers  and  operatives,  has  been,  in  one 
form  or  another,  diverted  from  them,  and 
converted,  directly  or  indirectly,  to  the  use, 
benefit,  and  behoof  of  the  bondholders,  to 
whom  In  equity  and  good  conscience  it  does 
not  belong  (whether  the  mortgages  securing 
the  bonds  in  terms  embrace  Income  or  not) 
until  the  wages  of  laborers  and  operatives, 
and  the  accounts  of  supply  or  material  men 
for  labor  done  and  supplies  furnished  re- 
cently before  the  appointment  of  the  receiv- 


er, have  been  paid.  And  this  Is  the  whole 
equity,  and  It  is  in  Itself  a  perfect  equity. 
The  fact  that  the  corporation  Is  of  a  public 
character  does  not  enter  into  It,  and  is  not 
an  element  of  it,  any  more  than  such  fact 
would  be  necessary  to  a  recovery  in  trover 
for  a  horse  converted  by  a  corporation.  Ev- 
ery element  of  this  equity  may  exist  as  well 
against  a  private  as  against  a  public  corpo- 
ration, and  against  bond  creditors  of  the  one 
as  well  as  the  other.  The  right  to  be  as- 
serted is  obviously  the  same,  whatever  the 
character  In  this  respect  of  the  corporation. 
The  wrong  done  to  the  employes  is  the  same, 
—the  misappropriation  of  the  fund  for  the 
payment  of  their  wages.  And  the  remedy 
for  the  effectuation  of  the  right  and  the 
redress  of  the  wrong  is  applied  upon  consid- 
erations which  take  no  account  of  whether 
the  corporation  whose  earnings  have  thus 
been  wrongfully  diverted  from  the  payment 
of  its  employ^  is  a  railroad  company,  or  a 
manufacturing  company,  or  a  mining  com- 
pany. The  diversion  of  the  fund  being 
shown,  and  the  equity  being  thus  made  to 
appear,  the  redress  is  accorded,  the  equity 
is  declared  and  effectuated,  by  courts  of 
chancery,  upon  that  broad  and  beneficent 
maxim  of  equity  jurisprudence  which  im- 
poses, or  authorizes  the  court  to  Impose,  up- 
on every  suitor  asking  equitable  relief,  the 
duty  and  burden  of  doing  equity;  and  we 
have  not  heard  or  seen  it  suggested  that  this 
principle  is  applicable  more  to  one  suitor 
than  another,  or  more  to  a  public  than  a  pri- 
vate corporation.  The  necessity  for  the  ap- 
plication of  this  equitable  doctrine  for  giving 
preference  to  claims  of  employes  for  wages 
is  doubtless  more  frequent  in  railroad  cases, 
but  that  does  not  argue  that  the  facts  which 
authorize  it  cannot  as  well  exist  In  other 
cases.  So  there  is  more  necessity,  ordinari- 
ly, for  a  railroad  corporation  to  be  kept  a 
"going  concern,"  because  of  the  duty  it  owes 
the  public,  and  the  character  of  its  business; 
and  hence  it  is  true  that  the  facts  stated, 
constituting  the  equity  of  the  doctrine  in  the 
third  category,  supra,  exist  more  frequently 
in  respect  of  railroad  property.  But  there 
may  well  be,  from  the  point  of  view  of  the 
bondholders,  as  much  necessity  to  keep  the 
works  of  a  private  corporation  going,  in  or- 
der to  protect  and  preserve  the  property 
which  is  the  bondholders'  security,  as  also  to 
earn  Income  for  the  payment  of  current  ex- 
penses, and  the  principal  and  Interest  of  the 
bonds.  And  the  necessity  of  keeping  the 
corporation  a  going  concern  is  in  all  cases 
gauged,  not  from  the  standpoint  of  the  pub- 
lic, but  from  the  standpoint  of  the  bondhold- 
ers; and  for  the  purpose  of  determining,  not 
what  Injury  the  public  would  have  suffered 
from  the  stoppage  of  the  works,  nor  how 
they  have  been  benefited  by  the  continuation 
of  the  business,  but  what  injury  the  bond- 
holder would  have  suffered  from  such  stop- 
page in  the  loss  of  net  Income,  and  the  dimi- 
nution of  the  value  of  the  property,  with  fu. 
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view  to  measuring  the  benefits  be  has  re- 
ceived from  the  labor  of  employes  in  contin- 
uing to  carry  on  the  operations  of  the  corpo- 
ration. The  damages  and  loss  to  the  bond- 
holder from  a  stoppage  of  the  operations  of 
a  railroad  would  generally  be  greater  than 
from  the  stoppage  of  the  works  of  a  mining 
company;  but,  whether  greater  or  less,  they 
stand  upon  the  same  footing  as  a  measure  of 
the  benefit  accruing  to  him  from  the  labor 
which  prevented  their  infilctlon  upon  him. 
The  difference  is  one  of  quantity,  and  not  of 
kind. 

We  have  undertaken  to  state  this  doctrine 
as  it  has  been  declared  In  other  Jurisdictions, 
and  there  applied  to  railroad  property,  and 
to  give  our  reasons,  on  general  principles,  for 
the  conclusion  we  have  reached,  that  that 
limitation  of  the  doctrine  is  unsound,  and 
that,  of  consequence,  in  our  opinion,  the  eq- 
uity is  as  salutary,  and  Its  effectuation  is  as 
practicable  and  necessary,  against  the  bond- 
holders of  private  as  against  those  of  the 
public  corporations.  The  argument  against 
this  wider  application  of  the  doctrine  which 
is  based  on  the  supposed  fact  that  such  ap- 
plication has  not  heretofore  been  made,  is 
the  same  argument  that  stood  in  the  way  of 
the  conclusion  in  Fosdick  v.  Schall,  and  was 
in  that  case  entirely^  demolished,  in  respect 
of  railroad  corporations  and  their  property; 
the  same  argument,  indeed,  that  has  had  to 
be  met  and  overthrown  in  every  new  appli- 
cation of  equitable  principles  from  the  be- 
ginning, and  which,  had  it  been  allowed  to 
obtain  and  control,  would  have  left  England 
and  this  country  without  the  splendid  system 
of  equity  jurisdiction  which  now  embellishes 
the  Jurisprudence  of  both  countries.  It  may 
be,  as  suggested,  that  courts  have  been  very 
stupid,  or  very  much  at  fault,  in  not  making 
an  earlier  application  of  these  principles  to 
cases  likQ  the  present  one;  but,  if  so,  it  Is 
the  same  stupidity  which  delayed  the  dec- 
laration of  the  doctrine  of  Fosdick  v.  Schall, 
that  in  the  early  ages  failed  to  recognize 
equity  Jurisprudence  at  all,  and  which,  upon 
the  eventual  establishment  of  the  court  of 
chancery,  stood  in  the  way  of  the  immediate 
development  and  application  of  all  the  prin- 
ciples of  equity  into  a  perfect  system  of 
equity  Jurisprudence,  which  has  not  even 
yet  been  attained.  The  broader  application 
of  the  doctrine  which  we  are  attempting  to 
Justify  on  what  we  regard  as  very  plain 
and  simple  elementary  principles  of  equity 
will  not  lead  to.  Involve,  or  admit  of  any  of 
the  dire  consequences  which  are  suggested, 
as  will  be  clearly  seen  upon  reference  to  the 
limitations  which  those  principles  them- 
selves Involve,  and  which  we  have  endeav- 
ored to  state  with  care  and  precision.  It 
will  not  take  the  place  of  mechanic's  lien 
laws,  and  the  like,  nor  obviate  the  necessity 
or  policy  of  such  enactments.  It  will  not 
In  any  sense  encroach  upon  vested  or  con- 
tractual securities  or  rights.  The  principles 
ui>on  which  it  rests,  in  the  application  of  it 


which  we  are  proposing,  in  and  of  them- 
selves mark  a  distinct  line  between  the  par- 
ticular corporation  cases  to  which  it  applies, 
and  the  ordinary  cases  of  mortgages  on  prop- 
erty, whether  of  individuals  or  coii>oration8, 
to  secure  the  payment  of  debts,  and  under 
it  there  is  not  the  slightest  danger  of  the  se- 
cured creditor  in  any  case  losing  anything 
which  he  Is  entitled  to  on  recognized  princi- 
ples of  equity  and  good  conscience.  We 
have  examined  all  the  authorities  brought  to 
light  in  the  case,  not  to  speak  of  the  adjudi- 
cations of  this  court;  and  none  of  them  con- 
flicts with  our  position,  except  in  the  matter 
of  obvious  dicta,  to  which  we  have  already 
referred. 

We  have  proceeded  thus  far,  and  to  the  con- 
elusion  indicated  above,  without  reference  to 
or  consideration  of  what  has  heretofore  been 
said  or  decided  by  this  court  on  the  subject. 
Aside  from  the  case  of  Bank  v.  Moore,  106 
Ala.  646,  17  South.  705,  there  are  two  cases 
in  our  Reports  which  are  supposed  to  bear 
upon  it  The  first  is  that  of  Meyer  v.  John- 
ston, 53  Ala.  237.  In  this  case  it  appears  that 
the  mortgagor  of  a  railway  executed  a  sec- 
ond mortgage  on  the  property  to  secure  mon- 
ey borrowed  for  the  purpose  of  making  per- 
manent Improvements  upon  it,  and  this  mon- 
ey was  so  used.  Of  an  effort  made  by  the 
beneficiaries  In  the  second  mortgage  to  have 
their  claim  given  a  priority  over  the  first 
mortgage  debt,  the  court,  by  Manning,  J., 
said:  "The  claim  of  the  complainants  below 
for  the  value  of  the  Improvements  made  on 
the  railroad  is  without  Just  foundation.  It 
would  be  a  case  of  charging  the  mortgagee 
with  improvements  put  on  the  mortgaged 
property  by  the  mortgagor,  which  is  wholly 
inadmissible.*'  Page  352.  The  equitable 
principle  of  Fosdick  v.  Schall  had  not  been 
formulated  and  expounded  at  the  time  of,  nor 
was  it  urged  in  argument  or  at  all  considered 
by  the  court  in,  the  decision  of  Meyer  v. 
Johnston;  nor.  Indeed,  did  the  facts  there  in- 
volved present  a  case  for  its  application.  So 
that  we  feel  entirely  warranted  in  saying  that 
that  adjudication  is  not  an  authority  against 
the  80  well  established  doctrine  of  Fosdick  v. 
Schall,  and  the  other  cases  in  that  line  of  au- 
thority. The  other  case  referred  to  Is  that  of 
Lehman  v.  Manufactiiring  Co.,  64  Ala.  667. 
In  that  case  the  equitable  doctrine  invoked  by 
these  petitioners  was  not  only  fully  consider- 
ed by  this  court,  but  it  was  reafiirmed  and 
adopted,  and  its  operation  was  expressly  ex- 
tended to  the  property  of  a  manufacturing 
company  then  in  the  hands  of  a  receiver  ap- 
pointed at  the  instance  of  the  holders  of  the 
corporation's  bonds,  which  were  secured  by 
a  deed  of  trust  or  mortgage  on  Its  property. 
Brickell,  G.  J.,  delivered  the  opinion  of  the 
court,  and,  after  quoting  with  approval  the 
following  language  from  the  opinion  of  Judge 
Waite  In  Fosdick  v.  Schall,  viz.:  "When  a 
court  of  chancery  is  asked  by  railroad  mort- 
gagees to  appoint  a  receiver  of  railroad  prop- 
erty pending  proceedings  for  foreclosure,  the 
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court,  in  the  exercise  of  a  sound  judicial  dis- 
cretlon,  may,  as  a  condition  of  Issuing  the 
necessary  order,  Impose  such  terms  in  refer- 
ence to  the  payment  from  the  Income,  during 
tlie  receivership,  of  outstanding  debts  for  la- 
b<Hr,  supplies,  equipment,  or  permanent  Im- 
proYement  of  the  mortgaged  property,  as 
may,  under  the  circumstances  of  the  particu- 
lar case,  appear  to  be  reasonable,"->went  on 
to  say:  "The  further  obsenration  is  made  in 
reference  to  railroad  mortgages  (which  seems 
to  us  applicable  to  mortgages  by  manufac- 
turing and  commercial  corporations  general- 
ly), that  they  'are  comparatively  new  in  the 
history  of  Judicial  proceedings.  They  are 
peculiar  In  their  character,  and  affect  pecu- 
liar Interest  The  amounts  involved  are  gen- 
erally large,  and  the  rights  of  the  parties  oft- 
entimes complicated  and  conflicting.  It  rare- 
ly happens  that  a  foreclosure  is  carried 
through  to  the  end  without  some  concessions 
of  some  parties  from  their  strict  legal  rights. 
In  order  to  secure  advantages  that  could  not 
otherwise  be  attained,  and  which  It'  is  sup- 
posed will  operate  for  the  general  good  of  all 
who  are  interested.  This  results,  almost  as  a 
matter  of  necessity,  from  the  peculiar  circum- 
stances which  surround  such  litigation.' " 
And  the  chief  Justice,  In  another  connection, 
said  further:  'The  general  creditors  then  be- 
fore the  court,  under  the  circumstances,  could 
properly,  for  the  convenience  and  Interest  of 
all,  be  required  to  concede  the  use  of  the  prop- 
erty belonging  to  the  mortgagor,  but  not  cov- 
ered by  the  mortgage,  from  their  strict  legal 
rights  to  it,  and  its  immediate  reduction  to 
money  by  a  sale,  as  the  mortgagees  could  be 
required  to  concede  from  their  strict  legal 
rights  that,  from  the  earnings  of  the  mort- 
gaged property,  outstanding  debts  for  labor, 
supplies,  etc.,  should  be  paid."  64  Ala.  596 
et  seq.  The  case  of  Bank  v.  Moore,  106  Ala. 
646,  17  South.  705,  above  referred  to,  goes 
upon  certain  dicta  of  Judge  Brewer  in  Knee- 
land  V.  Trust  Co.,  136  U.  8.  80,  10  Sup.  Ct 
960,  which  we  have  already  considered,  to 
the  conclusion  that  the  doctrine  under  con- 
sideration cannot  be  applied  to  other  than 
railroad  corporations.  That  conclusion  is,  we 
think,  at  war  with  our  own  case  of  Lehman 
V.  Manufacturing  Co.,  supra;  and  It  appears 
to  have  been  rendered  without  consideration, 
and  certainly  without  discussion,  of  the 
broad  and  benefi«cent  principles  of  equity  which 
not  only  support  the  doctrine  In  respect  of 
railway  corporations,  but,  with  equal  force, 
require  its  extension  to  all  corporations  which, 
as  shown  by  deeds  of  trust  or  mortgages  to 
secure  bonds,  it  is  In  the  contemplation  and 
to  the  interest  of  the  parties  (the  mortgagor 
and  bondholders)  should  be  kept  going;  and 
this  without  at  all  impinging  upon  the  sacred- 
ness  of  the  vested  rights  of  the  lx)ndhoIders. 
We  are  now  of  opinion  that  what  is  said  in 
that  case  In  limitation  of  the  doctrine  to  rail- 
roads is  unsound  in  principle,  and  must  be 
modified  so  as  to  comport  with  the  views  we 
now  announce.    And  we  will  return  to  and 


reaffirm  the  decision  in  Lehman  v.  Manu- 
facturing Ck>.;  and  upon  that,  in  connection 
with  the  general  equities  to  which  we  have 
adverted,  we  do  not  hesitate  to  apply  the 
doctrine  of  Fosdi(^  v.  Schall  to  the  property 
of  the  defendant  corporation,  though  it  be  only 
a  mining  and  coke  manufacturing  concern, 
now  in  the  hands  of  the  receivers  appointed 
at  the  Instance  of  the  trustee  in  the  deeds  of 
trust,  if  the  petition  presents  the  particular 
facts  which  are  essential  elements  of  the 
equity  petitioners  Invoke  and  rely  upon. 

To  return,  then,  to  the  petition:  We  find  no 
averment  in  it  of  any  such  improvement  or 
betterment  of  the  mortgaged  property  by  the 
laborers  whose  wages  are  unpaid,  and  to 
whose  claims  petitioners  have  succeeded,  as 
would  entitle  them  to  priority  over  the  bond- 
holders. There  are  averments  of  repairs  to 
the  coke  ovens  and  to  the  railroad;  but  mere 
casual  and  incidental  repairs,  such  as  are  im- 
plied here,— the  mere  mending  of  a  break  or 
defect  caused  by  current  use,  etc.,— are  not 
improvements  or  betterments,  within  the  rule 
we  are  considering.  The  improvements  must 
be  of  such  character  as  to  add  a  value,  in  a 
sense  permanent,  to  the  property,  so  that  the 
security  of  the  bonds  is  thereby  increased,  be- 
fore the  bondholders  can  be  called  upon  to 
make  restitution  of  that  value  to  the  labor- 
ers. 

Nor  do  we  find  that  a  case  is  made  under 
the  third  statement  of  facts  supporting  this 
equity  above.  It  is  said  that  the  labor  was 
necessary  to  continue  the  business  of  the  cor- 
poration, but  it  is  not  shown  either  that  such 
continuance  was  to  the  advantage  of  the 
bondholders,  or  necessary  in  conservation  of 
their  Interests,  or  that  any  Income  out  of 
which,  or  because  of  the  receipt  of  which,  the 
wages  for  this  labor  should  be  paid,  had  been 
realized  by  the  receiver  from  his  administra- 
tion and  operation  of  the  business  and  works 
of  the  corporation.  Hence  no  case  is  made 
under  the  third  statement  above  of  the  facts 
constituting  this  equity. 

But  we  do  find  an  averment,  on  information 
and  belief,  that  "there  was  due  to  the  defend- 
ant at  and  before  the  time  of  the  appointment 
of  said  receiver  the  sum  of  about  $40,000, 
which  was  due  for  coal  and  coke  sold  by  the 
defendant,  and  which  was  taken  from  said 
mine  and  manufactured  to  said  ovens,  and  that 
said  $40,000  represented  the  gross  earnings  of 
the  defendant,  into  which  the  labor  of  said  em- 
ploy(^s  and  operatives  entered,  and  that  said 
employes  performed  work  and  labor  in  mining 
of  said  coal  and  in  manufacturing  said  coke, 
and  which  Is  referred  to  in  this  section."  This 
averment  is  not  objectionable  because  of  being 
made  on  Information  and  belief.  Christian  v. 
Mortgage  Co.,  92  Ala.  130,  9  South.  219;  Lu- 
cas V.  Oliver,  34  Ala.  626;  Nix  v.  Winter,  35 
Ala.  309.  It  is  as  definite  as  to  amount  as  if 
the  language  had  been,  "a  large  sum,  to  wit, 
$40,000,"  which  means  about  $40,000,  and  is 
a  customary  and  sufficient  mode  of  averring 
such  facts.     It  is  an  averment  that  the  com- 
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p&ny,  when  the  receiver  was  appointed,  held 
and  owned  claims  for  prodacts  sold,  bills  re- 
ceivable, for  about  $40,000.  Prima  facie,  the 
parties  owing  these  bills  were  solvent,  and  the 
amounts  against  them  were  good.  It  is  shown 
that  the  receiver  was  authorized  and  directed 
to  take  Into  his  possession  all  the  property 
bf  the  corporation,  special  reference  being  made 
to  assets  of  this  kind,  and  that  he  did  take 
possession  of  all  its  property  of  every  kind.  It 
is  probable  these  accounts  have  been  collected, 
but,  whether  so  or  not,  they  or  their  proceeds 
constitute  the  "moneyed  assets  that  have  been 
taken  from  the  company,"  spoken  of  by  Judge 
Waite  as  the  class  of  assets  upon  which  or- 
dinarily the  power  to  give  laborers  priority  of 
payment  over  bondholders  is  exercised.  The 
petition  shows  that  these  "moneyed  assets"  be- 
longed to,  and  were  a  part  of,  the  gross  earn- 
ings of  the  corporation.  Tfiey  therefore  be- 
longed to  the  employes,  in  preference  to  the 
bondholders.  If  they  are  still  uncollected  in 
the  hands  of  the  receiver,  the  petitioners  are  en- 
titled to  have  thehr  claims  charged  upon  them 
under  the  general  prayer  for  relief.  If  they 
have  been  collected,  and  the  money  is  in  the 
hands  of  the  receiver,  petitioners  are  entitled 
to  have  their  debts  paid  out  of  it  And  if  their 
proceeds  have  been  paid  to  the  bondholders,  or 
expended  in  the  administration  of  the  receiver- 
ship, the  claims  of  the  petitioners  should  be 
made  a  charge  on  the  corpus  of  the  mortgaged 
property,  and  paid  out  of  the  first  moneys  com- 
ing into  the  hands  of  the  receiver,  as  specially 
prayed  in  the  petition.  The  claims  of  the  pe- 
titioners, being  for  labor  done  within  six  months 
before  the  appointment  of  the  receiver,  come 
within  the  strictest  rule  declared  by  any  of  the 
cases  as  to  time.    5  Thomp.  Corp.  |  7115. 

No  objection  to  the  relief  prayed  can  be  based 
upon  the  fact  that  petitioners  claim  as  as- 
signees of  the  employes.  5  Thomp.  Ck)rp.  § 
7117. 

The  petition  prays  that  notice  of  its  filing  be 
given  to  the  parties  to  the  pending  suit.  This 
was,  in  our  opinion,  sufficient,  in  respect  of 
making  parties  to  the  intervention,  and  the  ob- 
jection in  this  connection  taken  by  the  demur- 
rer is  untenable. 

Finally,  our  conclusion  is  that  the  petition 
made  a  case  for  the  relief  as  shown  above,  and 
the  demurrer  to  it  should  not  have  been  sus- 
tained. The  decree  of  the  city  court  is  there- 
fore reversed,  the  demurrer  to  the  petition  as 
a  whole  is  overruled,  and  the  cause  is  remand- 
ed.   Reversed  and  rendered. 

HEAD,  J.,  dissents. 

COLEMAN,  J.  (dissenting).  The  Mary  Lee 
CJoal  &  Railway  Company  (a  corporation  au- 
thorized by  Its  charter  to  own  and  operate  coal 
mines,  coke  ovens,  and  a  railway  in  Jefferson 
county),  to  secure  its  bonded  indebtedness,  exe- 
cuted a  deed  of  trust  to  the  Mercantile  Trust  & 
Deposit  Company,  the  appellee,  upon  all  its 
property,  and  rolls,  charges,  and  its  income. 
BsLYlng  defaulted,  the  trustee  filed  a  bill  pray- 


ing for  a  receiver,  and  foreclosure  of  the  mort- 
gage. Pending  the  foreclosure  bill,  the  appel- 
lants, Drennen  ft  Co.,  by  petition,  hiterposed  a 
daim  for  $14,697,  and  prayed  that  it  be  al- 
lowed as  a  preferred  daim.  The  basis  of  this 
claim  is  that  it  was  "due  for  repairs  and  work 
and  labor  done  and  performed  for  the  defend- 
ant, the  Maiy  Lee  Coal  &  Railway  Company, 
during  the  months  of  July,  August,  Septem- 
ber, October,  and  November,"  preceding  the 
filing  of  the  bill.  Of  the  amount  claimed, 
about  $8,947  was  due  for  digging  and  mbihig 
and  shipping  coaL  and  in  keeping  said  mine  in 
operation,  and  in  preparing  said  coal  for  ship- 
ment; about  $5,000  was  due  In  operating  and 
repahring  said  coke  ovens,  and  in  preparing  coke 
for  shipment  to  nurket;  and  about  $750  was 
due  for  operating  and  repah-ing  defendant's 
said  railroad.  The  real  issue  involved  is 
whether  the  doctrine  believed  to  have  been  first 
promulgated  in  the  case  of  Fosdlck  v.  Schall, 
99  U.  &  235,  which  allowed  wages  earned 
within  six  months  before  the  appointment  of  a 
receiver  preference  and  priority  over  the  bond>- 
holders  whose  debts  were  secured  by  a  mort- 
gage preceding  the  accrual  of  the  claim  for 
wages,  and  which  doctrine,  by  that  dedslon, 
and  others  since  rendered,  was  expressly  lim- 
ited to  public  railroads,  shall  be  further  ex- 
tended, and  as  extended  be  applied  to  private 
business  corporations,  companies,  and  individ- 
ual transactions.  The  principle  asserted,  and 
the  rule  adopted  for  its  application,  in  the  opin- 
ion of  the  court,  logically  lead  to  this  result 
No  case  has  been  dted  in  support  of  the  con- 
tention, and  the  writer  believes  it  is  without 
precedent. 

New  and  useful  inventions  for  the  benefit 
of  mankind  are  commendable,  but  the  prov- 
ince of  courts  is  to  apply  existing  principles, 
and  not  create  rules  and  principles  which 
injuriously  affect  the  rights  of  parties,  ac- 
quired by  contract  The  province  and  power 
of  courts  of  equity  to  intervene  for  the  pro- 
tection of  right  and  prevention  of  wrong,  and 
to  invent  remedies,  where  none  exist,  to  se- 
cure these  ends,  is  one  of  its  most  useful  at- 
tributes, and  the  exercise  of  this  power  on 
proper  occasions  has  developed  into  our  pres- 
ent admirable  system  of  equity  Jurisprudence; 
but  there  is  a  great  and  irrecondlable  dif- 
ference between  the  application  of  a  remedy 
and  the  creation  of  a  right  and  priority 
which  subvert  and  subordinate  existing  con- 
tractual interests.  It  has  been  truly  said  that 
under  some  circumstances  courts  of  equity  may 
amplify  remedies,  but  cannot  dispense  with  leg- 
islation or  amplify  Jurisdiction.  The  reasons 
now  assigned  for  this  new  departure  hare 
been  obvious  to  the  Judicial  mind  for  a  cen- 
tury or  more,  and  the  very  fact  that  the  con- 
clusion has  not  hitherto  been  accepted  as 
sound  and  permissible,  of  itself,  is  full  of 
warning  to  that  conservatism  which  should 
characterize  courts  of  Justice.  Precedents, 
though  not  always  entitled  to  absolute  domina- 
tion, when  they  have  become  so  established  as 
to  enter  Into  and  become  elements  of  con- 
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tract  cannot  be  set  aside  by  courts  without 
inflicting  injustice.  The  legislative  depart- 
ment has  no  authority  by  its  enactments  to 
impair  the  obligation  of  contracts,  and  surely 
courts  of  justice  ought  not,  by  their  adjudica- 
tions, to  adopt  and  apply  principles  to  exist- 
ing contracts  which  will  have  the  effect  of  an 
ex  post  facto  legislative  enactment  It  is 
unnecessary  to  cite  authority  in  support  of  a 
proposition  of  law  recognized  in  all  courts, 
and  especially  in  this  state,  to  the  effect  tliat 
in  the  absence  of  an  agreement  to  the  con- 
trary, at  common  law,  a  mortgage  upon  prop- 
erty carried  with  it  all  subsequent  improve- 
ments, repairs,  and  betterments;  and  this 
rule  prevails  until  changed  by  statute  in 
courts  of  equity,  as  well  as  law,  in  all  states 
where  the  common  law  exists.  Nor  is  it  nec- 
essary at  this  late  day  to  cite  the  authori- 
ties which  have  upheld  the  v^idity  of  mort- 
gages, including  those  of  railroads,  upon  aft- 
er-acquired property,  and  tolls  and  charges 
and  incomes.  It  was  the  prevalence  of  these 
rules,  which  led  to  the  enactment  of  what 
are  known  as  the  "mechanics'  and  material 
men's  lien  laws,*'  and  statutes  giving  priority 
for  labor  and  supplies  and  materials,  the  con- 
stitutionality and  application  of  which  stat- 
utes have  undergone  so  many  exhaustive  dis- 
cussions in  the  courts  of  the  country.  In  no 
ease  that  is  now  recalled  have  these  statutes 
been  sustained  in  so  far  as  they  were  intend- 
ed to  displace  or  subordinate  prior  liens  and 
contracts;  nor  can  there  be  found  a  decision, 
in  my  opinion,  which  demanded  of  the  owner 
of  a  right,  vested  in  him  by  virtue  of  a  prior 
valid  contract,  that  he  concede  something  of 
his  rights  as  a  condition  precedent  to  his  ob- 
talning  the  aid  of  the  courts  of  the  country. 
I  am  not  now  construing  the  question  of  the 
unqualMed  right  of  a  suitor  to  a  receiver  in  a 
proper  case,  and  the  terms  a  court  may  im- 
pose as  a  condition  to  the  appointment  of  a 
receiver,  nor  the  power  of  a  court  to  create 
prior  liens  for  the  preservation  of  property 
held  by  it  during  the  pendency  of  litigation. 
The  principle  asserted  in  the  case  under  con- 
sideration goes  far  beyond  all  these  rules  and 
regulations  incident  to  the  appointment  of  re- 
ceivers and  the  preservation  of  property.  It 
boldly  announces  as  a  universal  principle  of 
"abstract  equity,"  not  dependent  upon  con- 
tract nor  affected  by  contract,  "and  which 
needs  no  other  justification  for  its  applica- 
tion in  any  case  than  the  existence  of  facts 
upon  which  it  arises  and  rests."  I  quote 
from  the  opinion  itself  as  follows:  "Enough 
has,  we  think,  been  said  by  ourselves,  and 
through  our  adoption  of  the  language  of 
Judge  Waite,  to  demonstrate  that  the  equity 
of  the  doctrine  lies  solely  in  the  facts  that  the 
^oss  income  of  the  corporation,  which  in  good 
conscience  belongs  to  its  laborers  and  opera- 
tives, has  been,  in  one  form  or  another,  di- 
verted from  them,  and  converted,  directly  or 
indirectly,  to  the  use,  benefit,  and  behoof  of 
the  bondholders,  to  whom  in  equity  and  good 
conscience  it  does  not  belong  (whether  the 


mortgages  securing  the  bonds  in  terms  em- 
brace income  or  not)  until  the  wages  of  la- 
borers and  operatives,  and  the  accounts  of 
supply  or  material  men,  for  labor  done  and 
supplies  furnished  recently  before  the  ap- 
pointment of  the  receiver,  have  been  paid. 
And  this  is  the  whole  equity,  and  it  is  in  itself 
a  perfect  equity.  The  fact  that  the  corpora- 
tion is  of  a  public  character  does  not  enter  in- 
to it,  and  is  not  an  element  of  It,  any  more 
than  such  fact  would  be  necessary  to  a  recov- 
ery In  trover  for  a  horse  converted  by  a  cor- 
poration. Every  element  of  this  equity  may 
exist  as  well  against  a  private  as  against  a 
public  corporation,  and  against  bond  cred- 
itors of  the  one  as  well  as  the  other.  The 
right  to  be  asserted  is  obviously  the  same, 
whatever  the  character  in  this  respect  of  the 
corporation.  The  wrong  done  to  the  employ^ 
is  the  same,— the  misappropriation  of  the 
fund  for  the  payment  of  their  wages.  And 
the  remedy  for  the  effectuation  of  the  right 
and  the  redress  of  the  wrong  is  applied  upon 
considerations  which  take  no  account  of 
whether  the  corporation  whose  earnings  have 
thus  been  wrongfuUy  diverted  from  the 
payment  of  its  employ^  is  a  railroad  com- 
pany or  a  manufacturing  company  or  a  min- 
ing company.  The  diversion  of  the  fund  be- 
ing shown,  and  the  equity  being  thus  made 
16  appear,  the  redress  is  accorded,  the  equity 
is  declared  and  effectuated,  by  courts  of 
chancery,  upon  the  broad  and  beneficent 
maxim  of  equity  jurisprudence  which  Im- 
poses, or  authorizes  the  court  to  Impose,  up- 
on every  suitor  asking  equitable  relief,  the 
duty  and  burden  of  doing  equity;  and  we 
have  not  heard  or  seen  it  suggested  that  this 
principle  Is  applicable  more  to  one  suitor 
than  another,  or  more  to  a  public  than  a  pri- 
vate corporation.  The  necessity  for  the. ap- 
plication of  this  equitable  doctrine  for  giv- 
ing preference  to  claJms  of*  employes  for 
wages  is  doubUess  more  frequent  in  railroad 
cases,  but  that  does  not  argue  that  the  facts 
which  authorize  it  cannot  as  well  exist  in 
other  cases.  So  there  is  more  necessity,  ordi- 
narily, for  a  railroad  corporation  to  be  kept 
a  'going  concern,*  because  of  the  duty  it  owes 
the  public,  and  the  character  of  Its  business; 
and  hence  it  is  true  that  the  facts  stated  con- 
stituting the  equity  of  the  doctrine  in  the 
third  category,  supra,  exist  more  frequently 
in  respect  of  raUroad  property.  But  there 
may  well  be,  from  the  point  of  view  of  the 
bondholders,  as  much  necessity  to  keep  the 
works  of  a  private  corporation  going,  in  or- 
der to  protect  and  preserve  the  property 
which  is  the  bondholders*  security,  as  also  to 
earn  income  for  the  payment  of  cwrent  ex- 
penses and  the  principal  and  interest  of  the 
bonds.  And  the  necessity  of  keeping  the  cor- 
poration a  going  concern  is  in  all  cases 
gauged,  not  from  the  standpoint  of  the  public, 
but  from  the  standpoint  of  the  bondholders, 
and  for  the  purpose  of  determining,  not  what 
injury  the  public  would  have  suffered  from 
the  stoppage  of  the  works,  nor  how 
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been  benefited  by  the  continuation  of  the 
business,  but  what  injury  the  bondholder 
would  have  suffered  from  such  stoppage,  in 
the  loss  of  net  Income,  and  in  the  diminution 
of  the  value  of  the  property,  with  a  view  to 
measuring  the  benefits  he  has  received  from 
the  labor  of  employ^  in  continuing  to  carry 
on  the  operations  of  the  corporation.  The 
damages  and  loss  to  the  bondholder  from  a 
stoppage  of  the  operations  of  a  railroad  would 
generally  be  greater  than  from  the  stoppage 
of  the  works  of  a  mining  company;  but, 
whether  greater  or  less,  they  stand  upon  the 
same  footing,  as  a  measure  of  the  benefit  ac- 
cruing to  blm  from  the  labor  which  prevent- 
ed their  infliction  upon  him.  The  difference 
is  one  of  quantity  and  not  of  kind." 

It  must  be  observed  that  the  **equity'*  here 
asserted  is  not  made  to  depend  upon  any 
statute  or  agreement  to  that  effect  in  favor 
of  the  '"wages  of  laborers  and  operatives, 
and  the  accounts  of  supply  or  material  men, 
for  labor  done  and  supplies  furnished  recent- 
ly before  the  appointment  of  the  receiver," 
and,  until  paid,  made  a  prior  charge  upon 
the  gross  income  proceeding  from  such  con- 
sideration, or.  If  such  income  has  been  oth- 
erwise expended,  then  upon  the  corpus  into 
which  consideration  entered.  The  predicate 
for  the  argument  is  **that  the  gross  income 
belongs  to  the  laborers  and  operatives  and 
material  men,  which,  in  one  form  or  another, 
has  been  diverted  from  them,  and  converted, 
directly  or  indirectly,  to  the  use,  benefit,  and 
behoof  of  the  bondholders,  to  whom  in  equi- 
ty and  good  consdenee  it  does  not  belong 
(whether  the  mortgages  securing  the  bonds 
in  terms  embrace  income  or  not)  until  these 
wages  and  material  men  have  been  paid." 
We  have  italicized  the  words  which  are 
made  the  pillars  of  the  argument  Is  it  a 
tact  that  the  gross  income  covered  by  a  prior 
executed  mortgage,  known  to  the  parties,  be- 
longs, in  any  sense,  to  the  laborer  or  mate- 
rial man,  as  a  matter  of  equal  or  equitable 
right,  and  that  it  does  not  belong  to  the 
bondholder,  although  by  contract  he  has  se- 
cured a  prior  lien,  which  lien  existed,  and 
which  the  lal)orer  and  material  man  knew 
existed,  when  the  services  were  rendered  and 
the  supplies  or  material  were  furnished  ?  Have 
we  discovered  or  invented  a  legal  X  ray, 
which  exposes  to  the  Judicial  eye  an  imper- 
fection in  the  old  doctrine  of  contract  on 
personal  credit,  or  manifests  as  unsound  the 
rule  which  declares  contracts  to  be  sacred 
and  inviolable?  If  the  Income  belongs  to  the 
laborer,  he  ought  to  be  able  to  recover  It  in 
an  action  for  money  had  and  received,  and 
not  by  a  judgment  for  services  rendered.  If 
he  or  the  material  man  has  a  lien  upon  or 
prior  claim  to  the  income,  or  upon  the  "corpus 
Into  which  the  labor  or  material  has  entered," 
as  an  "abstract"  and  "perfect  equity,"  inde- 
pendent of  contract  or  statute,  the  judicial 
mind,  for  a  century  or  more,  has  been  gross- 
ly at  fault.  The  Interventions  of  legislatures 
to  provide  for  labor  and  material  furnished, 


and  the  study  and  worry  of  courts  to  adjust 
the  rights  of  contractors  and  prior  mortga- 
gees under  these  statutory  enactments,  were 
to  a  great  degree  superfluous,  and  labor  lost; 
for  if  the  doctrine  now  contended  for  be 
sound,  there  arose  from  the  facts,  without 
the  statute  or  agreement,  a  perfect  equity, 
which  only  needed  application  and  enforce- 
iuent  If  the  doctrine  now  contended  for  is 
sound,  there  must  arise  on  every  farm,  in 
every  manufactory,  mine,  and  enterprise  In 
which  labor  Is  performed  and  material  fur- 
nished, from  which  a  gross  income  is  deriv- 
ed, the  same  rights  and  equity,  independent 
of,  and  superior  to,  the  claims  of  all  other 
creditors,  without  regard  to  previous  or  sub- 
sequent contracts.  If  the  perfect  equity  ex- 
ist the  arbitrary  limitation  by  some  courts 
to  six  months  within  which  such  claims  may 
be  enforced  Is  a  tyrannical  usurpation  by  the 
courts.  We  cannot  reasonably  presume  that 
the  distinguished  court  which  rendered  the 
decision  of  Fosdick  v.  Schall,  supra,  and 
subsequent  decisions  in  line  with  it,  did  not 
clearly  perceive  the  full  force  of  the  argu- 
ment and  "abstract  equity"  now  insisted  up- 
on successfully  for  the  first  time  in  this  or 
any  other  court  (at  least,  within  the  knowl- 
edge of  the  writer),  and  apprehend  the  na- 
ture and  consequences  Involved.  That  court 
did  not  attempt  to  justify  the  new  rule  adopt- 
ed upon  the  ground  that  the  petitioners  had 
an  abstract  equity,  perfect  in  itself,  superior 
to  the  bondholders,  but  based  its  conclusion 
upon  the  power  of  the  court  to  Impose  condi- 
tions precedent  to  the  appointment  of  re- 
ceivers and  the  granting  of  equitable  relief, 
and  justified  the  imposition  of  these  condi- 
tions because  of  the  public  character  of  rail- 
road corporations,  and  limited  its  application 
to  such  enterprises,  and  to  cases  in  which 
the  mortgagee  applied  to  courts  of  equity  for 
aflirmative  relief.  In  the  case  of  Kneeland  v. 
Trust  Co.,  136  U.  S.  89,  10  Sup.  Ct  950,  that 
court  has  already  Issued  its  warning  that  the 
rule  will  not  be  extended  to  other  than  the 
exceptional  case  specified,  and  reafllrmed 
the  established  doctrine,  in  the  following  lan- 
guage: "No  one  Is  bound  to  sell  to  a  railroad 
company,  or  to  work  for  it;  and  whoever 
has  dealings  with  a  company  whose  property 
is  mortgaged  must  be  assumed  to  have  dealt 
with  it  on  the  faith  of  its  personal  responsi- 
bility, and  not  in  expectation  of  subsequent- 
ly displacing  the  priority  of  the  mortgage 
Hen."  How  is  it  possible  to  reconcile  the 
doctrine  enunciated  in  136  U.  S.,  10  Sup.  Ct, 
supra,  with  that  enunciated  in  the  case  at 
bar,  where  the  rule  is  applied  to  "Improve- 
ments which  add  value,  in  a  sense,  perma- 
nent to  the  property,"  and  which  holds  that 
if  the  income  has  been  otherwise  expended, 
then  these  claims  become  a  prior  lien  upon 
"corpus"  to  which  the  labor  or  materials 
of  claimants  contributed  nothing,  and  which 
originally  constituted  the  security  of  the 
mortgage?  The  writer  cannot  sanction  as 
sound  a  rule  of  equity  which  annuls  (usual- 
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ly  termed  *'diBplaces")  existing  relation^  be- 
tween a  mortgagor  and  mortgagee,  In  the 
Interest  of  a  third  party,  whose  Interest  was 
acquired  against  the  mortgagor  subsequent 
to,  and  with  a  full  knowledge  of,  the  rights 
of  the  mortgagee.  The  justification  of  the 
courts,  denying  a  mortgagee  his  priority,  has 
been  rested  mainly  upon— First,  the  equitable 
doctrine  that  he  who  seeks  equity  must  do  eq- 
uity; and,  secondly,  upon  the  equitable  doc- 
trine of  estoppel;  and,  thirdly,  that  the 
dalm  is  one  of  abstract  right,  arising  from 
certain  conditions  and  circumstances.  As 
to  the  first  of  these  propositions,  that  he 
who  seeks  the  aid  of  a  court  of  equity  must 
do  equity,  the  rule  operates  only  between 
the  parties  to  an  agreement  or  transaction, 
to  present  the  one  from  taking  an  undue  ad- 
yantage  of  another,  but  cannot  be  invoked 
by  a  stranger,  who  is  not  eTen  a  proper 
party  to  the  suit  But  the  argument  as- 
sumes the  question  in  controversy,  and  that 
is  that  these  claimants  have  an  equity  pe- 
culiar to  them,  because  of  the  character  of 
the  claims.  These  claims  must  necessarily 
arise  either  from  contract,  express  or  im- 
plied, or  from  statute,  or  result  into  such  su- 
perior claims,  as  matter  of  law,  from  facts. 
It  is  not  pretended  that  the  right  is  of 
statutory  creation,  or  of  contract  between 
the  parties,  the  mortgagee  and  labor^  or 
material  man  creditor,  nor  between  the 
mortgagor,  as  the  agent  of  the  mortgagee, 
and  the  labor  or  material  creditor.  Is  it  a 
conclusion  of  law  that  a  mortgagee  guar- 
anties to  labor  and  material  men  that  the 
business  of  the  company  or  corporation  will 
be  conducted  on  business  principles,  and  the 
company  never  become  Insolvent?  Is  it  a 
conclusion  of  law  that  a  mortgagee's  lien  shall 
be  subordinate  to  daims  for  labor  and  material? 
Is  it  a  conclusion  of  law  that  a  lien  upon  in- 
comes acquired  by  solemn  contract  is  subordi- 
nate to  such  claims?  And,  on  the  other  hand, 
is  the  right  of  the  laborer  or  material  man 
made  by  law  to  depend  upon  the  skill  and 
judgment  of  the  employer,  so  that,  if  per- 
manent injuiy  results,  his  claim  becomes  there- 
by of  a  higher  and  superior  character?  Or 
does  It  depend  upon  how  the  gross  income 
be  expended  by  the  employer?  If  this  be  law, 
it  is  because  the  courts  make  it  law,  and  in 
no  sense  Is  it  the  application  of  any  just  prin- 
ciple. Contracts  for  labor  and  material,  un- 
aided by  special  provision  of  the  contract  or 
statute,  stand  on  no  higher  ground  than  other 
simple-contract  creditors,  and  are  no  more 
entitled  to  the  Income  than  the  latter  credit- 
ors. Labor  and  material  claimants  have  as 
muoh  right  to  have  a  simple-contract  creditor, 
to  whom  income  has  been  paid,  declared  a  trus- 
tee for  their  benefit,  as  to  have  a  mortgagee, 
who  has  a  lien  npoa  it,  to  whom  it  has  been 
paid,  declared  such  trustee.  There  Is  not  a 
single  element  of  an  estoppel  in  the  whole  mat- 
ter. Neither  the  laborer  nor  the  material  man 
act  or  refrain  from  acting  at  the  instance  of 
the  mort^gee.    It  is  a  question  of  contract 


between  them  and  the  mortgagor,  hi  a  matter 
not  under  the  control  or  supervision  of  the 
mortgagee,  and  rendered  with  a  full  knowl- 
edge of  the  mortgagee's  lien.  It  would  re- 
quire affirmative  action  on  the  part  of  the 
mortgagee,  Inducing  the  labor  and  purchase,  to 
raise  an  estoppel  against  him. 

The  new  doctrine  Is  a  revolution  in  juris- 
prudence, subverting  settled  principles,  and 
not  the  application  of  new  remedies  to  ex- 
isting rights,  and  it  should  be  walled  Into 
the  "exceptional  cases"  declared  to  be  such 
by  Mr.  Justice  Brewer  in  Kneelnnd's  Case, 
186  XT.  S.  88, 10  Sup.  Ct  950,  and  reasserted 
in  Thomas  v.  Car  Co.,  149  U.  S.  95.  13  Sup. 
Ot  824.  In  the  case  of  Wood  v.  Deposit 
Co.,  128  U.  S.  416,  421,  9  Sup.  Ct  131,  it  was 
declared  that  three  conditions  must  exist, 
to  justify  the  application  of  the  rule  of  Fos- 
dick  V.  Schall:  First,  it  must  be  applied 
wholly  to  "operating  expenses";  second,  and 
only  where  there  is  a  "diversion  of  the  in- 
come of  a  going  concern";  and,  third,  "that 
it  had  never  been  applied  in  any  case  except 
that  of  a  railroad,  and  that  there  was  a 
broad  distinction  between  such  a  case  and 
that  of  a  purely  private  concern."  In  the 
case  of  National  Bank  of  Augusta  v.  Caro- 
lina, K.  A  W.  R.  Co.,  63  Fed.  25,  the  applica- 
tion of  the  rule  is  limited  to  railroads.  It  is 
said:  **The  theory  of  the  equity  is  this:  It 
is  the  Interest  of  the  public,  as  well  as  all 
parties  Interested  in  a  railroad,  that  it  be 
kept  a  going  concern.  To  do  this,  there  must 
be  a  ready  supply  of  labor  and  material  nec- 
essary to  this  end.  If  persons  who  give  la- 
bor and  materials  were  required  In  every  in- 
stance to  make  careful  examination  into  the 
condition  of  the  company,  so  as  to  ascertain 
its  solvency,--capaclty  for  paying  debts,— all 
of  its  operations  might  be  brought  to  a 
standstill.  For  this  reason  persons  dealing 
with  a  company  are  encouraged  to  do  so, 
with  the  knowledge  that  the  court  will  see 
that  such  supplies  and  materials  are  provid- 
ed for.  But  in  exercising  this  equity,  the 
court  goes  upon  dangerous  grounds,  and 
therefore  proceeds  cautiously,  keeping  rigid- 
ly within  prescribed  limits."  In  the  case  of 
Hanna  v.  Trust  Co.,  16  C.  C.  A.  586,  70  Fed. 
2,  an  attempt  was  made  to  invoke  and  apply 
the  rule  of  FoSdick  v.  Schall  to  a  private 
company  or  corporation.  It  was  said:  "The 
doctrine  of  these  cases  has  no  application  to 
the  case  at  bar.  They  rest  upon  the  peculiar 
character  of  railroad  property  and  railroad 
corporations.  The  distinction  between  rail- 
road corporations,  which  are  of  a  quasi  pub- 
lic character,  and  purely  private  corpora- 
tions, has  been  often  pointed  out  It  is 
enough  to  say  that  the  supreme  court  Itself 
has  said  that  the  doctrine  has  only  been  ap- 
plied in  railroad  cases."  A  lengthy  quota- 
tion is  made  in  the  opinion  from  the  case  of 
Raht  V.  AttrlU,  106  N.  Y.  423,  18  N.  Bl  282, 
in  point,  and  quite  a  number  of  decisions 
from  other  courts  are  also  cited.  In  Coe  v. 
Hallway  Co..  81  N.  X^Eij.^  ip^  ^^^(^^ 
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of  the  application  of  the  rule  to  private  busi- 
ness enterprises,  and  the  consequences,  are 
fully  discussed  and  disapproved;  also,  in  Po- 
land V.  RaUroad  Co.,  52  Vt.  144.  Without  a 
single  exception,  so  far  as  the  writer  has 
been  able  to  ascertain  after  a  most  diligent 
investigation,  the  courts  are  uniform  In  ap- 
plying and  limiting  the  rule  wholly  to  rail- 
road cases;  and  in  the  case  of  Thomas  v* 
Car  Co.,  149  U.  S.  95,  13  Sup.  Ct  824,  be- 
lieved to  be  the  last  utterance  by  the  su- 
preme court  of  the  United  States  on  the 
question,  a  lengthy  quotation  Is  made  from 
the  Case  of  Kneeland,  supra.  In  which  the 
warning  given  in  that  case,  and  the  limitation 
placed  upon  the  rule,  were  repeated  with  ap- 
probation, and  reasserted*  The  application  of 
the  rule  was  denied,  as  to  manufacturing  cor- 
porations, in  Fidelity  Ins.  &  Safe-Deposit  Co. 
V.  Shenandoah  Iron  Co.,  42  Fed.  372,  and  in 
Seventh  Nat  Bank  of  Philadelphia  v.  Shen- 
andoah Iron  Co.,  35  Fed.  436.  In  2  Cook, 
Stock,  Stockh.  &  Corp.  Law,  §  861.  p.  1402,  it 
is  said  the  rule  "Is  extraordinary,"  and  "does 
not  apply  to  manufacturing  companies." 
The  principle  Is  criticised  as  to  its  application 
in  railroad  cases,  and  it  is  held  that  it  "plain- 
ly impairs  the  obligation  of  the  mortgage 
contract,**  by  the  following  eminent  texts: 
Wait,  Insol.  Corp.  §§  280,  281;  Beach,  Rec.  |§ 
391-393;  High,  Rec.  §  394a;  Jones,  Corp. 
Bonds,  §  555.  Surely  the  rule  ought  not  to 
be  extended  by  adjudications  of  a  court,  as 
it  has  been  in  the  case  before  us,  in  the  face 
of  such  high  authority,  and  in  defiance  of  the 
obligation  of  contracts.  If  the  equitable 
right  exist  as  an  abstract  right,  the  parties 
themselves  can  come  into  the  courts  and  in- 
sist upon  its  protection,  and  need  not  wait 
for  the  bondholder  or  mortgagee.  That  I 
have  not  overstated  the  position  of  this  court 
may  be  seen  by  a  reference  to  the  case  of 
Bank  v.  Moore,  106  Ala.  646,  17  South.  705, 
which  the  present  opinion  and  decision  of  the 
court  declare  to  be  unsound.  In  that  case 
there  was  no  question  of  a  bondholder  or 
prior  lien  claimed  by  contract  A  general 
creditors'  bill  was  filed  on  behalf  of  all  cred- 
itors, and  a  decree  rendered,  which  declared 
a  conveyance  made  by  the  defendant  In  fa- 
vor of  certain  creditors  to  be  a  general  as- 
signment for  the  like  benefit  of  all  creditors. 
The  defendant  defbtor  had  been  engaged  In 
sawing  and  planing  lumber  for  a  market— 
a  mere  private  business  concern.  It  was 
not  continued  or  asked  to  be  continued  as  a 
"going  concern."  Moore  et  al.  filed  their  pe- 
tition. In  which  they  claimed  that  the  com- 
pany was  indebted  to  them  for  labor  and  ma- 
terials which  entered  into  the  "permanent  im- 
provement" of  the  property  which  had  been 
assigned  for  the  benefit  of  creditors,  and 
which  fact  petitioners  asserted,  gave  them  a 
priority  over  the  other  general  creditors. 
There  was  no  claim  of  priority  by  virtue  of 
any  contract  or  statutory  lien,  but  the  con- 
tention was  based  purely  and  solely  upon  the 
one  fact,->that  their  labor  and  materials  en- 


tered Into  the  permanent  Improvement  of  the 
property.  This  court  held  that  these  facts 
did  not  entitle  them  to  a  priority  over  the 
other  creditors.  Certainly  this  has  been  the 
uniform  holding  of  this  court  under  like 
circumstances,  from  its  organization;  and 
now  it  is  proposed  to  declare  different  prin- 
ciples, and  annul  a  long-established  rule  of 
parties  contracting  on  personal  credit,  and 
lay  down  the  new  rule  that  labor  performed 
or  materials  furnished,  which  enter  into  the 
improvement  of  property,  creates  a  perfect 
equity,  which  entitles  that  class  of  creditors 
to  a  priority  over  other  creditors,  without  re- 
gard to  the  terms  of  the  contract  or  provi- 
sions of  statutes.  The  very  Improvements 
may  have  been  the  basis  of  credit  and  the 
credit  given  without  any  notice  or  knowledge 
of  the  existence  of  claims  for  labor  or  mate- 
rial. The  writer  of  the  opinion  In  the  case 
of  Bank  v.  Moore,  supra,  did  not  at  the  time 
suppose  there  was  any  conflict  between  that 
case  and  that  of  Lehman  v.  Manufacturing 
Co.,  6i  Ala.  567,  and,  after  a  careful  re-exam- 
ination, believes  It  to  be  demonstrable  beyond 
reasonable  controversy  that  there  Is  no  con- 
flict upon  any  issue  Involved  and  decided  in 
these  cases.  In  the  case  of  Lehman  v.  Manu- 
facturing Co.  there  were  three  different  cred- 
itors, who  appealed  from  the  decree  of  the 
chancery  court  to  this  court— Lehman  Bros., 
Clopton  et  al.,  and  Stone  &  Clopton.  Leh- 
man Bros,  appealed  upon  the  grounds  that 
the  chancery  court  held  that  they  were  not 
bona  fide  holders  of  certain  bonds  which 
were  in  their  hands  as  collateral  security, 
and  that  Lehman  Bros.  &  Co.  were  not  enti- 
tled to  the  benefit  of  this  security.  There 
was  no  contest  between  the  bondholders  and 
mortgagees  and  Clopton  et  al.  On  the  con- 
trary, the  bondholders  acceded  to  the  claim 
of  Clopton  et  al.,  and  consented,  so  far  as 
they  were  concerned,  to  the  gn^anting  of  the 
payment  of  this  claim.  The  claim  of  Stone 
&  Clopton  was  for  the  allowance  of  attor- 
ney's fees  out  of  the  general  fund,  not  cov- 
ered by  any  mortgage.  The  chancery  court 
disallowed  this  claim.  The  other  claim  was 
that  of  Clopton,  Goldthwalte  et  aL,  and  arose 
from  the  following  facts:  The  Tallassee 
Manufacturing  Company  was  financially 
pressed,  and  unable  to  raise  money.  It  had 
hypothecated  certain  cotton,  which  was  need- 
ed for  manufacturing  purposes.  It  was  at 
that  time  a  "going  concern."  In  order  to  re- 
lease the  cotton,  and  get  possession  of  it  for 
the  use  and  benefit  of  the  company,  with  the 
consent  of  the  trustees  and  assignees,  and 
with  the  understanding  had  with  these  par- 
ties that  they  were  to  be  repaid,  as  appears 
from  the  pleadings,  these  parties,  upon  their 
individual  responsibility,  raised  the  money 
for  the  purpose  of  releasing  the  cotton. 
There  was  no  litigation  in  the  case,  whatever, 
between  the  bondholders  and  mortgagees,  on 
the  one  hand,  and  other  creditors,  but  the 
contest  was  solely  between  general  creditors; 

the  petitioners,  as  8uch«  claiming  firigri^y^of 
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payment  over  other  unsecured  creditors, 
upon  the  facts  stated,  Just  as  in  the  case  of 
Bank  v.  Moore,  supra,  out  of  the  property,  or 
proceeds  of  property,  not  covered  by  any 
mortgage  or  lien.  It  was  conceded  through- 
out the  opinion,  and  by  all  the  creditors,  that 
the  bondholders  were  entitled  to  eyerything 
covered  by  their  mortgage;  and  the  opinion 
of  the  court  was  careful  to  keep  separate, 
not  only  the  property  itself  covered  by  the 
mortgage,  but  the  income  from  this  source> 
so  far  as  it  could  be  separated  from  the  in- 
come derived  from  property  not  mortgaged 
for  the  benefit  of  the  bondholder.  The  phase 
of  the  litigation  applicable  to  the  case  under 
consideration  arose  only  between  unsecured 
creditors,  as  to  their  rights  in  the  property, 
and  the  income  from  property  not  included 
in  the  mortgage.  Clopton,  Goldthwalte  et  al. 
claimed  that  the  facts  gave  them  a  prefer- 
ence over  the  other  unsecured  creditors,  as 
to  the  property  not  included  in  the  mortgage. 
Thej  set  up  no  claim  to  property  covered  by 
the  mortgage.  The  chancery  court  denied 
their  right  to  any  preference  whatever.  This 
ruling  was  affirmed  on  appeal.  The  one  or 
other  of  the  two  condusions  follows,— either 
that  the  claim  of  Clopton,  Goldthwalte  et  al. 
was  not  a  claim  similar  to  that  preferred  by 
Moore  et  aL  in  Bank  v.  Moore,  supra,  or,  if 
it  was  similar,  then  the  decision  of  this  court 
affirming  the  decision  of  the  chancery  court, 
which  had  denied  and  refused  to  decree  a 
priority  to  petitioner,  is  directly  in  harmony 
with  the  case  of  Bank  v.  Moore,  and  directly 
at  variance  with  the  new  doctrine.  On  the 
otber  hand,  if  the  claim  of  Clopton,  Gold- 
thwalte et  aL  was  not  of  a  similar  character, 
and  did  not  rest  upon  like  circumstances,  the 
decision  Is  not  an  authority  upon  the  question 
at  issue,  for  there  was  no  such  question  be- 
fore the  court  to  be  adjudicated.  The  only 
ground  for  the  reversal  of  the  case  in  Leh- 
man V.  Manufacturing  Co.,  supra,  was  the 
error  of  the  chancery  court  in  holding  that 
Lehman  Bros,  were  not  bona  fide  holders  of 
the  bonds.  In  all  other  respects  the  case 
was  affirmed.  It  is  impossible  to  find  any 
conflict  in  the  case  of  Bank  v.  Moore,  106 
Ala.  646,  17  South.  705,  and  Lehman  v.  Man- 
ufacturing Co.,  64  Ala.  567,  as  to  any  issue 
involved  in  either  case.  The  writer  is 
aware  that  counsel  for  Clopton,  Goldthwalte 
et  al.,  in  written  argument  filed,  insisted  that 
their  claim  was  within  the  principle  declar- 
ed in  Fosdlck  v.  Schall,  and  cited  that  case 
in  their  brief;  and  this  no  doubt  led  to  a  dis- 
cussion, in  the  opinion  of  this  court,  to  some 
extent,  of  that  case  and  the  principle  Insisted 
upon;  but  it  is  apparent  that  this  court  did 
not  apply  or  undertake  to  enforce  the  doc- 
trine In  Lehman  v.  Manufacturing  Co.,  for 
the  priority  of  the  claim  was  denied.  What 
was  said  In  the  opinion  as  to  extending  the 
rule  of  Fosdlck  v.  Schall  to  manufacturing 
enterprises  was  merely  dictum.  It  will  also 
be  seen  that  the  court  placed  the  power  of 
the  court  to  grant  the  relief,  not  upon  any  ab- 
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stract  right  or  equity  of  claimants,  but  its  au- 
thority to  require  a  concession,  as  a  condition 
precedent  to  granting  relief.  In  the  caare- 
fully  considered  case  of  Meyer  v.  Johnston. 
58  Ala.  237,  many  of  the  principles  Involved 
in  this  discussion  arose.  On  page  323  the 
rights  and  property  embraced  m  the  mort- 
gage were  considered.  The  mortgage  con- 
veyed all  property,  real  and  personal,  then 
owned,  or  which  might  thereafter  be  owned, 
and  all  ''tolls,  Incomes,  and  profits."  This 
court  reaffirmed  the  validity  of  such  convey- 
ances, and  declared  that  the  rights  of  the 
mortgagees  were  superior  to  subsequent 
claims  for  Improvements,  and  even  for  the 
construction  and  completion  of  the  railroad 
itself.  Bxtenslve  quotations  were  made 
from  the  cases  of  Dunham  v.  Railway  Co., 

I  Wall.  254,  and  RaUroad  Co.  v.  Cowdrey, 

II  Wall.  481,  which  are  directly  in  point, 
and  many  other  authorities  were  cited.  In 
the  Case  of  Cowdrey,  supra,  the  claim  rest- 
ed upon  the  fact  that  it  was  for  Iron  laid 
upon  the  road,  and  capital  applied  to  the 
road,  without  which  the  road  could  not  have 
been  operated.  The  court  held  the  claim 
subordinate  to  that  of  the  mortgagee.  As  a 
conclusion,  the  court  used  the  following  lan- 
guage: '*If  the  railroad  company  Itself  (the 
corporation  created  by  the  state  to  build, 
equip,  and  operate  a  work  useful  to  the  pub- 
lic, though  belonging  to  the  company)  can- 
not, when  its  enterprise  Is  about  to  fail,  and 
Its  labor  and  exi)enditure  to  be  lost,  give  to 
those  who  shall  come  to  Its  aid,  and  help  to 
complete  it  •  •  •  obligations  which  should 
have  priority  over  others  previously  contract- 
ed, what  prerogative  of  a  court  of  equity  enti- 
tles the  chancellor  to  step  In  and  do  so,  in- 
stead of  the  company?  The  company  may 
not  do  so,  because,  holding  that  contracts 
should  be  inviolable,  the  law  will  not  permit 
the  obligations  of  them  to  be  impaired."  On 
page  352  this  court  expressly  repudiated  the 
doctrine  that  the  mortgagee  could  be  charged 
with  Improvements  put  upon  the  mortgaged 
property.  The  opinion,  as  a  whole,  is  in 
direct  confiict  with  the  principle  now  being 
asserted. 

It  is  clear,  from  the  authorities  of  this  state 
and  elsewhere,  that  when  the  Mary  Lee  Coal 
&  Railway  Company  executed  Its  mortgage  to 
the  Mercantile  Trust  &  Deposit  Company,  its 
mortgage  was  valid  as  a  conveyance  upon  all 
its  property,  and  upon  ''income  and  tolls,"  and 
that  this  principle  of  law  entered  into,  as  a 
constituent  of,  that  contract.  That  this  prior 
right,  acquired  by  a  solemn  contract,  cannot  be 
displaced.  In  favor  of  the  claims  of  petitioners 
subsequently  accruing,  and  which,  in  the  ab- 
sence of  agreement,  must  be  presumed  to  have 
been  rendered  upon  the  personal  obligation  of 
the  mortgagor,  without  impairing  the  obliga- 
tion of  the  mortgage  contract,  Is  too  clear  to 
admit  of  controversy.  It  Is  the  doctrine  of  all 
the  courts.  Even  in  the  cases  where  the  rule 
has  been  enforced  against  a  prior  mortgage, 
the  courts  concede  that  the  effect  of  the  appli- 
Digitized  by  VjiJO*/LV:: 


178 


23  SOUTHERN  REPOBTBB. 


cation  of  the  nde  Is  to  "displace*'  prior  Hens, 
and  the  "displacement*'  Is  Justlfled  solely  upon 
the  ground  that  courts  of  equity  may  demand 
from  the  mortgagee,  as  a  condition  precedent 
to  relief,  either  In  the  appointment  of  a  re- 
ceiver, or  foreclosure,  that  he  concede  or  con- 
sent to  the  final  payment  of  the  dalm  of  the 
laborer  and  material  man,  although,  by  virtue 
of  the  mortgage,  the  lien.  In  fact  and  In  law,  is 
prior  and  superior  to  any  dalm  for  labor  or 
supplies;  realizing  that  the  priority  could  not 
be  adjudicated  upon  any  principle  of  "abstract 
equity."  So  apparent  was  it  that  the  inno- 
vation impaired  tlie  obligation  of  contracts,  the 
courts  limited  the  application  of  the  "condi- 
tion precedent**  to  railroads,  because  of  their 
public  character,  and  to  "going  raiboads,"  and 
where  there  was  a  "diversion**  of  income.  How 
it  can  be  that  the  application  of  assets,  whether 
money  or  property,  to  the  satisfaction  of  a  mort- 
gage, which,  by  valid  contract,  known  to  all 
parties,  is  a  first  lien  upon  It,  is  a  "diversion**  of 
assets,  remains  yet  to  be  sustained.  There  is 
much  force  In  the  position  that  the  public  have 
great  Interest  in  railroads,  and  that  no  one  should 
be  allowed  to  strike  down,  without  warning,  the 
public  Interest.  This  question  is  one  not  sim- 
ply of  debtor  and  creditor,  growing  out  of  con- 
tract, but  of  commerce  itself.  Many  states 
have  provided  for  these  conditions  by  statute, 
and  saved  their  courts  from  the  imputation  of 
"court-made  law.**  Trust  Co.  v.  Thurman 
(Ga.)  20  S.  B.  141,  94  Ga.  735.  Whether  the 
same  results  as  to  impairing  the  obligations  of 
contracts  would  follow  as  to  railroad  mort- 
gages executed  since  the  promulgation  of  the 
rule  of  Fosdick  v.  Schall,  we  need  not  now  con- 
sider. We  have  no  such  case  before  us.  In 
the  case  of  Meyer  v.  Johnston,  the  same  dis- 
tinction was  drawn  as  to  railroad  corporations, 
on  the  ground  that  the  public  were  interested 
in  such  enterprises,  as  that  drawn  in  Fosdick 
V.  Schall;  and  upon  this  ground  the  giving  of 
a  prior  lien  to  receiver's  certificates  was  up- 
held. It  is  said  that  when  Meyer  v.  John- 
ston was  rendered  the  case  of  Fosdick  v. 
Schall  had  not  been  established.  That  is 
no  argument  The  same  equity  existed  then, 
and  it  was  directly  repudiated.  But  that 
argument  is  further  stripped  of  all  force 
when  we  consider  the  final  determination 
of  the  case.  The  law  of  this  state  at  that 
time  required  this  court,  on  a  second  appeal, 
to  render  judgment  without  being  bound  by 
the  first  appeal.  When  the  case  of  Meyer  r. 
Johnston  came  up  on  a  second  appeal  (^  Ala. 
603),  it  seems  that  the  opinion  in  the  case 
of  Fosdick  V.  Schall  had  been  delivered.  We 
cannot  doubt  that  the  learned  counsel  rep- 
resenting the  interests  which  had  been  ad- 
versely decided  would  have  availed  themselves 
of  the  new  doctrine,  had  it  been  supposed  to 
have  been  so  far-reaching.  The  same  mem- 
bers of  the  court  presided  on  the  first  ap- 
peal as  on  the  second,  and  also  when  the  case 
of  Lehman  v.  Manufacturing  Co.,  64  Ala.  567, 
was  decided.  What  the  attitude  of  this  court 
should  be  when  a  case  like  that  of  Fosdick 


T.  Schall  comes  before  It,  need  not  noir  be 
considered;  but  in  my  opinion  the  rule  cannot 
be  extended  to  cases  like  that  before  as, 
without  violating  the  sacredness  of  contracts. 
The  rule  declared  in  Bank  v.  Moore,  106  Ala. 
646,  17  South.  706,  which  strictly  fc^owed  the 
decision  of  Meyer  v.  Johnston,  ought  to  be 
adhered  to.  Certahily,  if  there  was  any  con- 
flict between  the  case  of  Bank  t.  Moore  and 
the  case  of  Lehman  v.  Manufacturing  Go^  the 
same  conflict  exists  between  the  latter  case 
and  the  case  of  Meyer  v.  Johnston,  and 
which,  if  there  be  such  conflict,  was  vliv 
tually  overruled,  without  any  reference  to 
it.  In  my  opinion,  there  was  no  conflict  In 
any  of  the  decisions  previous  ta  that  render- 
ed  In  the  case  at  bar. 


(75  Miss.  407) 
LONGING  ▼.  DELTA  BANK  et  al. 

(Supreme  Gourt  of  Mississippi.  Feb.  2S,  1898.) 
GuABDiAN—Po WEBS— Appointment  of  Succsssob. 
The  resignation  of  a  guardian  was  acoept- 
ed,  and  it  was  ordered  that  said  guardian  and 
the  sureties  on  his  bond  should  be  discharged 
on  payment  and  delivery  by  him  to  his  succes- 
sor, when  appointed,  of  all  money  and  property 
of  the  wards  remaining  in  his  hands.  Held 
that,  though  another  was  subsequeutly  appoint- 
ed and  duly  qualified  as  guardian,  yet,  in  the 
absence  of  any  final  accounting  by  the  former 
guardian,  he  was  entitled  to  enforce  the  collec- 
tion of  a  judgment  in  his  hands  as  guardian. 

Appeal  from  circuit  court,  Lefiore  county; 
F.  A.  Montgomery,  Judge. 

Action  by  A.  H.  Longino  against  the  Delta 
Bank  and  others.  From  a  Judgment  for  the 
bank  quashing  the  execution  of  the  tL  fa., 
plaintiff  appeals.     Reversed. 

Williamflon,  Humphreys  &  Gwin,  for  appel* 
lant.    Goleman  &  McGlurg,  for  appellees. 

T£;rrAL,  J.  On  the  7th  day  of  January, 
1897,  A.  H.  Longino,  guardian  of  Annfe,  Pink, 
and  Mabel  Witty,  brought  a  suit  against  G. 
E.  Duggan  on  10  several  promissory  notes, 
payable  to  A.  H.  Longino,  guardian  of  said 
Annie,  Pink,  and  Mabel  Witty,  before  B. 
L.  Miller,  mayor  of  Greenwood,  and  ex  of- 
ficio a  Justice  of  the  peace  oif  Lefiore  coun- 
ty, and  on  the  26th  dsy  of  January,  1897,  re- 
covered a  Judgment  thereon  for  (170.60.  On 
said  Judgment  a  fieri  facias  was  issued  on 
the  2ad  day  of  February,  1897,  and  levied 
upon  seven  bales  of  cotton,  as  the  property 
of  the  defendant,  which  were  claimed  and 
bonded  by  J.  R.  Bew.  On  the  13th  day  of 
July,  1897,  said  court  amoved  the  levy,  dis- 
charged Bew  from  his  bond,  and  taxed  Long- 
ino with  the  costs  of  the  suit.  The  case  be- 
ing appealed  to  the  circuit  court,  the  Delta 
Bank  interposed  its  claim  to  the  property,  and 
was  allowed  to  defend  the  suit,  and  there- 
upon moved  to  quash  the  execution  in  the 
cause.  The  motion  was  sustained,  the  exe- 
cution quashed,  and  Longino  appeals  to  this 
court 

From  the  evidence  introduced  upon  the  mo- 
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tlon,  n  appeared  that  when  the  suit  began, 
and  for  several  yean  prior  thereto,  A.  H. 
Longlno  was  the  guardian  of  said  minors, 
having  been  duly  appointed  thereto  by  the 
chancery  court  of  Montgomery  county,  and 
having  duly  qualified  therefor;  that  on  the 
2l8t  day  of  January,  1897,  the  resignation  of 
said  Longlno,  as  guardian  of  Annie,  Pink,  and 
Mabel  Witty,  was  accepted  by  said  chancery 
court,  and  by  a  decree  of  said  court  '*lt  was 
ordered  that  said  guardian,  and  the  sureties 
on  said  guardian's  bond,  be  relieved  and  fuUy 
discharged  upon  payment  and  delivery  by 
said  guardian  to  his  successor  when  appoint- 
ed all  money,  property,  and  effects  of  said 
wards  remaining  in  his  hands,  as  shown  by 
his  fifth  and  last  account  now  on  file  in  said 
cause";  that  at  the  January  term,  1887,  of 
the  chancery  court  of  Montgomery  county,  C. 
R.  Kelso  was  appointed  and  duly  qualified  as 
guardian  to  said  Annie,  Pmk,  and  Mabel  Wit- 
ty; and  that  said  Longlno  bad  not  rendered 
to  BBid  chancery  court  any  final  account  of 
his  guardianship  of  said  minors.  Are  the  pro- 
ceedings in  the  case  void?  We  thinicnot  By 
the  decree  of  the  chancery  court  Longlno  was 
to  be  discharged  from  his  office  of  guardian 
only  upon  the  delivery  of  the  effects  and 
moneys  of  said  wards  to  Kelso,  and  until  then 
be  had  the  rights  of  a  suitor  to  enforce  the 
collection  of  the  notes  In  his  hands  as  guard- 
ian. Being  bound  to  account  for  these  notes, 
and  for  all  that  might  be  made  of  them  by 
diligence,  it  is  only  common  right  that  he 
should  have  standing  in  court,  and  a  remedy 
upon  them  to  oiforce  his  own  rights  as  well 
as  those  of  his  wards.  Ohambless  v.  Yiclc,  34 
Miss.  109.  We  see  no  objection  to  allowing 
the  bank  to  put  In  its  chiim  to  the  property; 
but  for  the  error  of  the  court  in  quashing  the 
execution,  and  giving  Judgment  against  the 
appellant,  the  judgment  is  reversed,  and  the 
case  la  remanded  for  a  new  trial. 


MASHBURN  v.  MATHIS. 
(Supreme  Court  of  MississippL  Feb.  28,  1898.) 
Rbplbvi^^Evidbnob. 
Where  property  has  been  taken  by  dis- 
tress, evidence  Is  admissible,  on  behalf  of  one 
who  seeks  to  replevin  the  property  under  a 
trust  deed  executed  by  the  owner  of  the  prop- 
erty, to  show  that  no  debt  existed  upon  which 
a  distress  warrant  could  issue. 

Appeal  from  circuit  court.  Tunica  county;  F. 
A.  Montgomery,  Judge. 

Replevin  by  R-  D.  Mashbum  against  M.  A. 
Mathis.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

J.  T.  Lowe,  for  appellant.  F.  A  Montgom- 
ery, Jr.,  for  appellee. 

TISRRAL,  J.  On  the  20th  of  October,  1896, 
M.  A.  Mathis  sued  out  a  distress  warrant 
against  Freeman  Lindsey,  her  tenant,  for  the 
year  1896,  for  955,  due  on  note  dated  April 
25,  1896,  and  due  October  1,  1896,  for  one 


horse,  George,  furnished  said  tenant  for  said 
year.  Hie  warrant  was  levied  upon  the  pn^ 
erty  of  the  tenant,  which  was  replevied  by 
Mashbum,  trustee  in  a  deed  of  trust  for  the 
benefit  of  R.  W.  Ussery,  and  a  trial  was  had  in 
the  circuit  court  Upon  the  trial  the  claimant, 
Mashbum,  placed  before  the  Jury  the  trust  deed 
of  Undsey  for  said  horse,  George,  and  other 
property,  and  proved  that  Ltaidsey  was  owing 
Ussery  |50  or  more  on  the  daim  secured  by  the 
trust  deed;  and  proposed  to  show  that  the  note 
of  Freeman  Lindsey  to  M.  A.  Mathis,  dated 
April  25,  1896,  and  due  October  1,  1896,  was 
never  executed  by  Lindsey  or  by  his  authority, 
and  that  Lindsey  owed  Mrs.  Mathis  nothing 
thereon,  which  testimony  was  excluded.  If 
the  note  was  not  a  valid  claim  against  Free- 
man Ltaids^,  then  Mrs.  Mathis  had  no  claim 
against  Lindsey  superior  to  that  of  Biashbum, 
and  it  was  certainly  competent  for  Mashbum 
to  show  that  Mrs.  Mathis  had  not  famished 
the  horse,  George^  to  Lindsey  as  a  part  of  the 
supplies  for  that  year.  To  prove  that  Free- 
man had  not  executed  the  note  was  evidence  to 
disprove  the  avowant's  daim.  Section  1797, 
Code  1892,  did  not  touch  the  question.  It  lay 
on  Mrs.  Mathis  to  dM>w  she  had  a  claim  for  live 
stock  furnished  her  tenant  Lavigne  v.  Russ, 
86  Miss.  826.  It  was  error  to  exclude  the  prof- 
fered testimony,  and  the  judgment  is  reversed, 
and  the  case  is  remanded  for  a  new  triaL 


(76  Mt88.  441) 

DUGGAN  et  al.  v.  CaSLAMPLIN  et  al. 

(Supreme  Court  of  Mississippi.    Feb.  21,  1898.) 

Dssns-^ExBcoTioir  on  Bukdat^Ambndmbzvts— 
Lacbes— Notes— Attorn  ET '8  Fees. 

1.  A  grantor  executing  a  deed  on  Sunday  to 
a  grantee,  not  icnowing  that  it  was  executed 
on  such  day,  is  bound  thereby. 

2.  A  request  tot  an  amendment  under  Ann. 
Code  1892,  S  542  (Code  1867,  p.  547,  art  49), 
allowing  amendments  on  liberal  terms,  to  pre- 
vent delay  and  injustice,  comes  too  late,  when 
made  on  the  hearing  of  the  case  and  during  the 
argument. 

3.  A  stipulation  In  a  note,  secured  by  mort- 
gage, to  pay  an  attorney's  fee,  if  placed  in  an 
attorney's  hands  for  collection,  is  valid. 

Appeal  from  chancery  court,  Yazoo  county; 
H.  C.  Conn,  Chancellor. 

Rill  by  J.  W.  Champlln  and  another  against 
Georgia  Duggan  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.    Afdrmed. 

Campt>ell  &  (George,  for  appellants.  Bar- 
nett  &  Thompson,  for  appellees. 

TBRRAL,  J.  This  Is  a  bUl  by  J.  W. 
C^amplin,  beneficiary,  and  D.  R.  Bamett, 
trustee,  hi  a  deed  of  trust,  against  the  wid- 
ow and  children  of  John  M.  Chlsolm,  de- 
ceased, to  foreclose  a  deed  of  trust  executed 
by  John  M.  (^isolm  and  his  wife,  Mary 
O.  Chlsolm,  on  all  the  lands  of  said  John 
M.  Chlsolm,  in  Yazoo  county,  state  of  Mis- 
sissippi, including  his  homestead,  to  secure 
two  notes,— one  for  $882,  due  February  1, 
1888.  and  the  other^^^^^^^^^g'f^ 
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ruary  1,  1884,  witb  10  per  cent  interest 
after  maturity,  and  for  an  attorney's  fee  of 
10  per  centnm  thereon  provided  for  by  said 
notes,  if  placed  in  the  hands  of  an  attorney 
for  collection.  As  a  defense  to  the  bill,  the 
answers  of  the  defendants  set  up  usury>  and, 
against  the  subjection  of  the  homestead  to 
the  trust  deed,  the  fact,  also,  that  Mary  O. 
Ghisolm,  the  wife  of  John  M.  Ohisolm,  signed 
the  notes  and  trust  deed  on  the  Sabbath  day. 
There  was  evidence  taken  as  to  the  de- 
fense of  usury,  and  on  the  hearing  of  the 
case,  and  during  the  argument,  the  defend- 
ants* counsel,  seeing  the  omission,  requested 
the  court  to  remand  the  case  to  the  rules, 
with  leave  to  amend  the  answer,  and  make 
It  a  cross  bill,  asking  for  a  discovery,  etc., 
which  the  court  declined  to  do;  and  the  rul- 
ing of  the  court  in  that  matter  Is  made  a 
ground  of  exception.  The  chancellor  found 
as  facts  that  the  notes  and  trust  deed  were 
signed  by  Mrs.  Ghisolm  and  her  husband  on 
a  Sunday,  but  that  they  were  drawn  up  by 
Mr.  Ghamplin,  and  delivered  to  Ghisolm  for 
signature  on  a  week  day,  and  were  on  a 
week  day  delivered  by  Ohisolm  to  Ghamplin, 
with  the  signatures  of  Ghisolm  and  wife 
thereto,  and  without  any  notice  of  their  hav- 
ing been  signed  on  Sunday.  A  decree  was 
made  allowing  an  attorney's  fee,  and  order- 
ing the  homestead  and  other  lands  to  be 
sold  for  the  payment  of  the  amount  found 
due.  The  appellants  assign  these  several 
rulings  for  error. 

1.  A  deed  takes  effect  from  its  delivery, 
and,  if  delivered  on  a  secular  day,  it  has 
been  held  good.  2  Pars.  Gont.  762;  Love  v. 
Wells,  25  Ind.  503.  Our  statute  (Code  1892, 
§  1983)  requires  a  deed  of  trust  to  be  valid 
upon  the  homestead  exempted  from  execu- 
tion to  be  signed  by  the  wife,  but  the  sign- 
ing becomes  operative  only  by  the  delivery 
of  the  deed.  It  is  inchoate  and  imperfect 
until  the  deed  upon  which  it  is  made  is  de- 
livered to  and  accepted  by  the  grantee.  Her 
signature  on  Sunday  is  a  void  act  against 
one  with  knowledge  of  that  fact,  but  the 
delivery  of  the  deed  on  a  secular  day  to  a 
grantee  not  cognizant  of  the  fact  that  it 
was  signed  on  Sunday  Is  valid  as  to  the 
wife  and  all  persons  claiming  under  her. 
The  deed  of  trust  having  been  delivered  on  a 
secular  day,  Ghamplin  had  a  right  to  pre- 
sume that  it  was  signed  on  a  secular  day 
also;  for  the  maxim,  "Omnia  preesumuntur 
rite  acta  esse,"  applied  to  the  transaction. 
The  presumption  is  always  against  fraud  or 
wrong.  Lord  Gampbell,  in  Tatum  v.  Gato- 
more,  71  B.  G.  L.  745.  In  Avery  v.  Bowden, 
88  E.  G.  L.  972,  Pollock,  G.  B.,  said:  "Where 
the  maxim,  'Omnia  rite  acta  prsesumuntur,' 
applies,  there,  indeed.  If  the  event  ought 
properly  to  have  taken  place  on  Tuesday, 
evidence  that  it  did  take  place  on  Tuesday 
or  Wednesday  is  strong  evidence  that  it 
took  place  on  Tuesday.*'  It  is  also  a  rule  of 
law  thai  no  one  can  take  advantage  of  his 
own  wrong.     We  think  that  Mrs.  Ghisolm 


was  bound  by  her  signature  to  the  deed  of 
trust  in  this  case. 

2.  The  proposed  amendment  came  too  late. 
Our  statute  provides  that  amendments  shall 
be  allowed  in  the  pleadings  and  proceedings, 
on  liberal  terms,  to  prevent  delay  and  in- 
justice. Ann.  Gode  1892,  §  542  (Gode  1857, 
art  49,  p.  547).  And  in  Walker  v.  Brown, 
45  Miss.  618,  an  amendment  not  proposed  to 
be  filed  until  the  cause  had  been  prepared 
and  set  down  for  hearing  was  said  to  come 
too  late. 

3.  A  stipulation  for  an  attorney's  fee  is 
valid.  Brahan  v.  Bank,  72  Miss.  266,  16 
South.  203.  We  are  of  the  opinion  that  the 
decree  of  the  chancery  court  is  correct,  and 
it  is  aflElrmed. 


m  M188.   401) 
WILKERSON  V.  WEBB. 
(Supreme  Oourt  of  Mississippi.    Feb.  21,  1898.) 
Dbbds— Description— SuFFioiBN'OT. 

1.  The  description,  "lot  86,  in  the  town  of 
Webb,"  is  sufficiently  certain  in  a  trust  deed, 
where  it  is  dated  at  Webb,  Miss.,  and  desig- 
nates the  grantor  as  bein^  of  Tallahatchie  coun- 
ty. Miss.,  and  the  beneficiary  as  doing  business 
at  Webb,  in  said  state,  and  is  acknowledged 
before  a  justice  of  the  peace  of  said  county  and 

2.  A  deed  describing  land  as  located  in  'Talla- 
hatchie, county.  Miss.,**  is  not  uncertain  for 
not  describing  it  as  being  In  the  state  of  Missis- 
sippi. 

Appeal  from  circuit  court,  Tallahatchie  coun- 
ty;  F.  A.  Montgomery,  Judge: 

Action  by  W.  N.  Wilkerson  against  M.  P. 
Webb,  administratrix.  Judgment  for  defend- 
ant, and  plalntlfl^  appeals.     Afl9rmed. 

Appellant  brought  this  action  of  ejectment 
against  appellee  to  recover  possession  of  lot  36, 
in  the  town  of  Webb,  Tallahatchie  county, 
Miss.  Plaintiff  and  defendant  claimed  under 
title  from  J.  L.  Webb,  the  common  source  of 
title.  Plahitiff  deraigned  his  title  as  follows: 
Deed  from  J.  L.  Webb  to  J.  R.  Grow,  dated 
December,  1891;  deed  from  J.  R.  Grow  to  F. 
S.  Grow,  dated  May  81,  1893;  deed  from  F.  a 
Grow  to  D.  R.  Grow,  dated  September  26, 
1893;  deed  from  D.  R.  Grow  to  F.  S.  Grow, 
dated  October  2,  1894;  deed  of  trust  from  F. 
S.  Grow  to  W.  T.  Marshall,  trustee,  and  dated 
May  2, 1895;  and  trustee's  deed  from  Marshall 
to  W.  N.  Wilkerson,  dated  May  25,  1896.  De- 
fendant objected  to  the  introduction  of  these 
deeds.  Defendant  claimed  under  deed  of  trust 
executed  by  D.  R.  Grow  and  wife  to  J.  L. 
Webb  &  Go.,  dated  October  31,  1893,  and  deed 
from  the  trustee  in  that  deed  of  trust  to  de- 
fendant, dated  January  8,  1896.  Plaintiff  ob- 
jected to  the  introduction  of  these  deeds.  The 
case  was  submitted  to  the  court,  a  Jury  having 
been  waived.  From  verdict  and  Judgment  for 
defendant,  plaintiff  appealed.  The  opinion  con- 
tains a  further  statement  of  the  facts. 

Eskridge  &  Dinkhis,  for  appellant  Jamea 
Stone,  for  appellee. 
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TERRAXi,  J.  The  plaintiff  sued  the  defend- 
ant in  ejectment  for  lot  No.  86,  in  the  town 
of  Webb,  Tallahatchie  county,  state  of  Missis- 
sippi. The  case  was  submitted  to  the  court 
without  a  Jury,  and  it  found  a  rerdlct  for  the 
defendant,  and  entered  Judgment  accordingly. 

To  piftinffiin  bis  cause,  the  plaintiff,  among 
other  evidences  of  title,  introduced  a  deed  of 
trust  executed  by  F.  S.  Crow  to  W.  T.  Mar- 
shall, trustee,  describing  the  lot  sued  for  as 
'*lot  36,  in  the  town  of  Webb,  Tallahatchie 
county,  Miss.";  and  it  was  objected  to  for  un- 
certainty, because  it  did  not  describe  the  lot 
as  being  in.  the  state  of  Mississippi.  The  de- 
fendant on  her  side,  among  other  evidences  of 
title,  hitroduced  a  deed  of  trust  made  by  D. 
B.  Grow  to  J.  B.  McOuUougfa,  trustee,  for  "lot  86» 
in  the  town  of  Webb,"  omitting  both  state  and 
county;  the  trust  deed,  however,  was  dated  at 
"Webb,  Miss.,'*  and  it  describes  the  beneficiary, 
J.  L.  Webb,  as  doing  bushiess  at  Webb,  Talla- 
hatchie county.  Miss.  She  also  introduced  a 
deed  from  R.  B.  Rice  to  herself  for  "lot  36, 
in  the  village  of  Webb,  Tallahatchie  county. 
Miss.";  thus  omitting  the  state  of  Mississippi, 
unless  it  is  included  in  the  abbreviation  "Miss." 
It  was  agreed  that,  if  parol  evidence  was  ad- 
missible to  supply  the  uncertainty  in  the  afore- 
said description  of  lot  36,  each  party  could 
prove  that  the  intention  was  to  convey. lot  36, 
in  the  town  of  Webb,  Tallahatchie  county, 
state  of  Biississippi.  It  was  also  agreed  that 
the  United  States  Post  Office  Official  Guide 
shows  more  than  one  town  of  the  name  of 
Webb  in  the  United  States.  In  Lewis  v.  Seibles, 
65  Miss.  251, 3  South.  652,  the  court  said:  "The 
omission  of  county  and  state  in  a  tax  collector's 
deed  is  no  ambiguity  at  all.  The  presumption 
of  the  performance  of  official  duty  by  the  offi- 
cers charged  with  the  assessment  and  collec- 
tion of  taxes  should  be  Indulged,  dnd  is  suffl- 
cl^it  to  supply  the  county  and  state  when 
omitted  from  a  tax  collector's  deed."  Mr. 
Greenleaf  says  that  the  courts  of  a  state  will 
take  notice  without  proof  of  the  local  divisions 
of  the  state,  as  into  counties,  cities,  towns,  etc. 
1  Greenl.  Ev.  §  6.  In  Vanderwerker  v.  Peo- 
ple, 5  Wend.  530,  it  was  said:  "The  court 
takes  Judicial  cognizance  of  the  towns  in  the 
state,  and  that  they  are  in  the  counties  to 
which  they  belong  by  law."  In  Harding  v. 
Strong,  42  111.  148,  the  premises  intended  to 
be  conveyed  were  described  as  "those  certain 
tracts  or  parcels  of  land  situated  in  the  Haley 
addition  to  the  city  of  Monmouth,  known  as 
lot  five  In  block  one,  and  lot  seven  in  block  ten, 
in  South  addition  to  said  city,"  omitting  the 
county  and  state;  and  it  was  held  that  the 
deed  was  valid,  and  that  the  presumption  was 
that  Monmouth  was  in  Warren  county,  state 
of  Illinois.  A  like  presumption  was  held  to  be 
sound  in  Long  v.  Wagoner,  47  Mo.  178,  and  in 
Butler  V.  Davis,  5  Neb.  521.  The  presumption 
that  the  description,  "lot  36,  in  the  town  of 
Webb,"  as  contained  in  the  trust  deed  of  D. 
R.  Crow  to  J.  R.  McCullough,  trustee.  Is  In- 
tended to  apply  to  the  town  of  Webb,  Talla- 
hatchie county,  state  of  Mississippi,  is  Increas- 


ed, if  need  be,  by  the  cbrcumstances  that  the 
deed  is  dated  at  Webb,  Miss.;  describes  D.  R. 
Crow,  the  grantor,  as  being  of  Tallahatchie 
county.  Miss.,  and  J.  L.  Webb,  the  beneficiary, 
as  doing  business  at  Webb,  in  said  state;  and 
is  acknowledged  before  a  Justice  of  the  peace 
of  said  county  and  state.  The  abbreviation 
"Miss.,"  following  Tallahatchie  county  In  the 
trust  deed  of  F.  S.  Crow  to  W.  T.  Marshall, 
trustee,  presumptively  and  necessarily  means 
the  state  of  Mississippi.  We  approve  the  de- 
cision of  the  circuit  court,  and  its  Judgment  la 
affirmed. 


(75 
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(Supreme  Court  of  Mississippi.    B*eb.  28,  1898.) 

CONTINUANOE— ABSBNT  W1TNB88B8. 

On  a  trial  for  unlawfully  selling  liquor,  a 
refusal  to  grant  a  continuance,  on  the  ground 
of  the  necessary  absence  of  two  material  wit- 
nesses, was  error,  where  on  the  trial  the  prose- 
cuting witness  testified  that  he  bought  the  liq- 
uor at  defendant's  house,  and  that  the  two  ab- 
sent witnesses  were  in  the  house,  but  not  in 
the  room  where  the  sale  was  made,  and  defend- 
ant testified  that  he  did  not  sell  the  liquor,  and 
had  none  in  his  house,  and  that  both  absent 
witnesses  were  in  the  room,  and  saw  and  heard 
all  that  occurred. 

Appeal  from  circuit  court,  Tallahatchie 
county;   F.  A.  Montgomery,  Judge. 

Jim  Havens  was  convicted  of  unlawfully 
selling  liquor,  and  appeals.    Reversed. 

Bskridge  &  Dinklns  and  R.  R.  Buntin,  for 
appellant  Wiley  N.  Nash,  Atty.  Gen.,  for 
the  State. 

WOODS,  0.  J.  The  appellant  was  indict- 
ed for  unlawfully  selling  liquor.  When  call- 
ed for  trial,  he  made  application  for  a  con- 
tinuance on  account  of  the  absence  of  two 
material  witnesses,  by  whom,  as  stated  by 
him  under  oath,  he  could  prove  that  he  did 
not  s^l  any  liquor,  as  charged.  These  wit- 
nesses had  been  regularly  subpoenaed,  and 
had  been  in  attendance  upon  the  court  at 
an  earlier  day.  One  of  these  witnesses,  the 
wife  of  the  accused,  as  shown  by  the  sworn 
application,  was  detained  at  home,  and  was 
unable  to  attend  court,  by  reason  of  her  own 
sickness,  and  by  reason  of  the  sickness  of 
her  child.  The  other  witness  was  a  woman 
who  was  expecting  to  be  confined  in  childi- 
birth  daily,  and  she  was  therefore  unable  to 
attend,  as  stated  likewise  in  the  sworn  ap- 
plication. The  motion  was  denied,  and  the 
accused  put  to  trial  and  convicted.  The  only 
direct  evidence  offered  by  the  prosecution  as 
to  the  fact  of  a  sale  having  been  made  was 
that  of  L.  Coleman.  He  swore  he  bought 
the  liquor  shortly  after  dark  one  night  at 
the  house  of  the  accused,  and  that  the  two 
absent  witnesses  were  at  the  house,  but  not 
in  the  room  where  the  sale  was  made.  The 
accused  swore  he  did  not  sell  Coleman  any 
liquor,  and  that  he  had  no  liquor  in  his 
house,  and  that  both  absent  witnesses  were 
present  in  the  room,  and  saw  and 
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that  occnrred.  Looking  back  over  a  com- 
pleted trial,  we  can  now  see  the  importance 
of  the  eyidence  of  the  absent  witnesses,  and 
the  probability  of  a  different  result,  if  they 
had  been  present  and  testified.  Reluctant 
as  we  are  to  disturb  the  action  of  a  trial 
court  hi  passing  upon  applications  for  con- 
tinuances, we  have  been  unable  to  bring  our- 
selyes  to  consent  that  the  accused  may  not 
have  been  greatly  prejudiced  by  the  court's 
action  in  this  particular  case.    Reversed. 


(75  Min.  490) 

McMILLIN  V.  SOUTHERN  RY.  00. 

(Supreme  Court  of  Mississippi.    Feb.  28,  1898.) 

Stook-Killivg  Casb— Nboligbncb. 

It  is  a  question  for  the  jury  whether  there 
was  negligence  on  the  part  of  an  engineer  who 
increased  the  speed  of  his  train  as  horses  be- 
tween track  and  a  fence  running  parallel  there- 
with, but  finally  crossing  it  at  a  cattle  guard, 
ran  ahead  of  the  train,  and  crossed  the  track 
in  safety,  except  one  which  was  struck  as  it  was 
crossing. 

Appeal  from  circuit  court.  Clay  county;  W. 
F.  Stevens,  Judge. 

Action  by  W.  McMlllin  against  the  Southern 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 


J.  J.  McClellan,  for  appellant, 
for  appellee 


S.  M.  Roane, 


WOODS,  G.  J.  The  evidence  offered  by  the 
appellant  tended  to  show  negligence  on  the  part 
of  the  railway  company's  engineer  in  handlhig 
his  locomotive  and  train  at  the  time  the  injury 
to  the  animal  occurred.  This  evidence,  sum- 
marily stated,  is  this:  A  number  of  horses, 
including  the  mare  injured,  were  near  the 
track  of  railway,  on  a  strip  of  ground  l)etween 
the  track  and  a  fence  running  parallel  there- 
with for  a  considei-able  distance,  but  finally 
crossing  the  track  at  a  cattle  guard.  All  the 
horses  ran  down  the  ti-ack  near  the  train,  the 
engbie  all  the  time  accelerating  its  speed,  and 
all  except  the  mare  outran  the  engine,  and 
safely  crossed  the  track  in  front  of  the  loco- 
motive; but  she,  in  attempting  to  follow  the 
other  animals,  Jumped  on  the  track,  and,  before 
she  cleared  it,  was  struck  and  injured,  from 
which  injury  she  died.  The  evidence  introduced 
by  the  railway  company  showed  that  on  the 
day  of  the  alleged  injury  only  two  trains  were 
started  out  from  Columbus  in  the  direction  of 
West  Point,  near  which  place  the  hijury  is  al- 
leged to  have  occurred,  and  that  neither  of 
these  trains  could  have  reached  the  scene  of  oc- 
currence until  two  hours  or  more  after  the  time 
when  the  accident  happened,  as  stated  by  the 
witnesses  for  the  plaintiff.  One  of  these  trains 
was  sent  out  of  Columbus,  on  the  day  in  ques- 
tion, at  3:30  p.  m.,  and  could  not  have  reached 
the  scene  of  the  injury  within  an  hour  there- 
after, and  the  other  train  was  sent  out  of  Col- 
umbus after  night  The  contention  of  the  rail- 
way was  that  It  was  impossible  for  either  train 
to  have  committed  the  injury,  since  it  was  im- 


possible either  could  have  been  where  the  in- 
Jury  took  place  at  the  time  it  was  said  to  have 
occurred.  It  was  shown  by  the  engineer  In 
charge  of  the  locomotive  sent  out  from  Colum- 
bus at  3:80  p.  m.  that  he  had  no  accident  on 
that  day  whereby  any  stock  was  injured  at  all. 
There  were  two  questions  presented,  viz.:  Did 
tlie  injury  occur  at  all,  as  detailed  by  the  wit- 
nesses of  plaintiff?  and  was  the  engineer  In 
charge  of  the  locomotive  n^llgent  in  handling 
hlB  train,  under  the  circumstances  disclosed  In 
the  plaintiff's  evidence?  That  there  Is  evidence 
showing  that  the  injury  did  occur  is  manifest, 
and  that  there  Is  conflict  as  to  this  fact  be- 
tween the  evidence  of  the  plaintiff  and  that  of 
the  defendant  Is  also  manifest  This  contro- 
verted question  of  fact  should  have  carried  the 
case  to  the  Jury,  unless,  upon  examhiatlon,  it 
can  be  affirmed  that  the  evidence  shows  tiie 
company's  servants  in  charge  of  the  train  which 
is  said  by  plaintiff's  witnesses  to  have  inflict- 
ed the  injury  w^e  free  from  negligence.  It  is 
true  the  witnesses  for  plaintiff  say  the  mare 
Jumped  on  the  track  in  front  of  the  engine,  and 
it  may  be  assumed  that  the  engineer  could  not 
have  done  anythhig  to  avoid  the  accident  But, 
granthig  this,  it  may  still  be  true  that  if  tbe 
engineer,  paying  regard  to  the  known  habits 
and  insUncts  of  animals  to  try  to  escape  from 
the  cul-de-sac  in  which  these  were  found  by 
him,  had  slackened,  histead  of  increasing,  tbe 
speed  of  the  train,  he  might,  and,  perhaps, 
would,  have  avoided  the  Injury.  It  was  not  for 
the  court  to  settle  this  question.  We  are  of 
opinion  that  the  peremptory  charge  should  not 
have  been  given.    Reversed. 


HAYNBS  V.  8TATB. 

(Supreme  Court  of  Mississippi.    Feb.  21,  1898.) 

IirrozxoATiNO  Liquors  —  Local  Optxok  Law— 
BxoEssiVE  Sbntbncb. 
Under  Code  1892,  $  1592,  providing  that 
any  person  selling  liquor  without  license  shall, 
on  conviction,  be  fined  not  less  than  $25,  nor 
more  than  $500,  or  be  imprisoned  in  the  county 
jail  not  less  than  one  week  nor  more  than  three 
months,  or  both;  and  section  1623,  prohibiting 
the  granting  of  such  licenses  in  counties  in 
which  the  local  option  act  (Laws  1886,  c.  14) 
obtains,— a  sentence  to  pay  a  fine  of  $200,  and 
to  be  Imprisoned  in  the  county  jail  three  months, 
on  conviction  of  a  violation  of  such  local  option 
act,  was  not  excessive. 

In  response  to  suggestion  of  error.    Af- 
firmed. 
For  former  opinion,  see  22  South.  871. 

L.  F.  Rainwater,  for  appellant  Wiley  N. 
Nash,  Atty.  Gen.,  for  the  State. 

TERRAL,  J.  Upon  the  submission  oT  this 
case,  it  was  said  that  the  circuit  court,  in 
Imposing  the  sentence  upon  the  defendant 
had  exceeded  the  penalty  prescribed  by  the 
local  option  law  of  1886,  and  there  was  no 
Intimation  that  there  had  been  any  amend- 
ment of  that  law,  and  we  unadvisedly  sup- 
posed that  it  remained  as  fir^t : 
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on  snggestloii  of  error,  tbe  attorney  general 
refers  us  to  sections  1592  and  1623  of  the 
Code  of  1892,  and  it  very  plainly  appears 
therefrom  that  the  sentence  of  the  circuit 
conrt  is  fully  within  the  punishment  pre- 
scribed after  the  adoption  of  the  Code  of 
1892.  The  order  of  this  court  heretofore  en* 
tered  is  vacated,  and  the  Judgment  of  the 
circuit  court  is  affirmed. 


06   Miss.    890) 
GEORGIA  HOME  INS.  CO.  v.  HOLMES. 

^Supreme  Court  of  Mississippi.     Feb.  1,  1898.) 

IxsuuAycK— AcTioK  ON  Policy — Gommrncbmbkt 
— Process— SuFFioi  KNOT— Anti-Mobt- 

QAOB  CL4LUBB— WaIVBR. 

1.  In  an  action  for  loss  from  fire  in  Novem- 
ber, 1894,  tlie  petition  was  filed  in  October, 
1895,  and  a  summons  issued  on  tbe  same  day  in 
good  faith  was  not  served,  because  there  was 
no  agent  within  the  county  on  whom  service 
could  be  made.  In  June,.  1896,  a  substituted 
declaration  was  filed,  and  alias  summons  issued, 
and  served  in  August,  1896.  on  the  agent  in  an- 
other county.  Hdd,  that  tne  action  was  begun 
within  one  year  from  the  loss. 

2.  A  declaration  and  summons,  in  an  action 
against  a  foreign  insurance  company  for  loss 
by  fire,  need  not  show  that  defendant  is  a  for- 
eign insurance  company^  and  that  named  per^ 
sons  are  the  duly-authorized  agents  of  the  com- 
pany to  receive  service  of  summons,  since  by 
Code  1892,  §  3433,  as  amended  by  Act  Feb. 
2,  1894,  it  is  provided  that,  in  suits  against  in- 
surance companies,  process  may  be  served  on 
any  agent  of  defendant. 

3.  Where  an  insurance  company  waives  a 
written  application,  and  issues  a  policy  based 
on  its  personal  knowledge  of  the  property,  and 
receives  the  premium  therefor,  it  thereby  waives 
an  anti-mortgage  clause  of  which  insured  had 
no  knowledge  until  after  the  loss. 

Appeal  from  circuit  court,  Scott  county; 
A.  G.  Mayers,  Judge. 

Action  by  D.  B.  Holmes  against  the  Georgia 
Home  Insurance  Company.  From  a  judg- 
ment for  piaintiif,  defendant  appeals.  Af- 
firmed. 

Calhoon  &  Green,  for  appellant  McWillie 
&  Thompson,  for  appellee. 

WOODS,  C.  J.  There  are  only  two  serious 
questions  presented  by  this  appeal,  and  they 
are  as  follows:  (1)  Was  this  action  begun 
within  one  year  after  the  loss  by  fire  of  the 
insured  property  occurred?  (2)  Was  the 
policy  avoided  by  the  anti-mortgage  clause 
contained  therein?  We  consider  them  in  the 
order  named. 

The  loss  is  shown  to  have  occurred  on  the 
30th  day  of  November,  18W,  and  the  decla- 
ration was  filed  on  October  8, 1885,  and  sum- 
mons issued  for  the  Georgia  Home  Insurance 
Company  immediately  to  Scott  county,  re- 
turnable to  the  next  term  of  the  court. 
This  process  was  not  executed,  as  it  ap- 
pears, because  no  agent  of  the  company  was 
to  be  found  in  that  county.  In  June,  1886, 
a  substituted  declaration  was  filed,  the  origi- 
nal, as  well  as  the  original  policy  of  insur- 
ance sued  on,  having  been  lost,  as  is  shown 
by  the  affidavit  of  appellee's  counsel;   and 


alias  summons  for  the  Georgia  Home  Insur- 
ance Company  and  Ross  &  Yerger,  agents, 
was  then  sent  to  Hinds  county,  and  return- 
ed executed  on  Ross  &  Yerger,  agents,  Au- 
gust 3,  1886.  On  the  3d  of  August,  1886,  an 
alias  summons  was  sent  to  Lauderdale  coun- 
ty, for  the  Georgia  Home  Insurance  Com- 
pany, and  this  summons  was  returned  Au- 
gust 10th,  executed  on  S.  I.  Solomon,  agent 
for  the  Georgia  Home  Insurance  Company. 
The  company,  by  its  counsel,  appeared  in 
court  on  September  21,  1886,  and  filed  many 
pleas;  and  on  March  IG,  1887,  the  company's 
counsel  withdrew  its  fifth  plea,  and  filed,  by 
leave,  what  is  called  the  "substituted  fifth 
plea.**  This  substituted  fifth  plea  it  is  which 
raises  the  question  of  the  limitati<m  of  the 
one-year  provision  as  to  bringing  suit  By 
this  substituted  fifth  plea  it  is  averred  that 
the  declaration  named  no  defendant,  failed 
to  show  that  the  defendant  was  a  foreign 
Insurance  company,  and  did  not  state  the 
names  of  the  agents  of  this  foreign  company 
who  were  authorized  to  accept  service  of 
process.  In  a  word,  the  plea  avers  an  ab- 
sence from  the  declaration  of  the  facts  nec- 
essary to  confer  jurisdiction  upon  the  court 
In  which  it  was  filed,  and  sets  up  also  the 
facts  as  to  the  summonses  already  stated  by 
us,  and  the  further  fact  that,  when  appellee's 
counsel  were  informed  by  the  sheriff  of  Scott 
county  that  no  agent  of  the  company  was  In 
that  county,  they  directed  that  officer  to  do 
nothing  further  with  the  writ  until  he  should 
hear  from  them,  and  that  nothing  further 
was  done  with  the  writ 

Was  it  essential  that  the  declaration  and 
summons  should  have  shown  that  the  de- 
fendant was  a  foreign  corporation,  and  that 
certain  named  persons  were  its  designated 
agents  to  receive  service  of  process?  In 
Insurance  Co.  v.  Mansfield,  45  Miss.  311, 
this  question  appears  to  have  been  answered 
affirmatively.  Certainly,  it  is  held  in  that 
case  that  the  declaration  must  show  these 
so-called  *' jurisdictional  facts,"  and  it  is  said 
that  it  would  have  been  well  if  the  sum- 
mons had  followed  the  declaration  in  these 
particulars.  We  are  not  quite  sure  what 
the  opinion  of  the  court  was.  If  it  holds, 
as  counsel  for  appellant  in  the  case  now  be- 
fore us  thinks  it  does,  that  the  declaration 
was  no  declaration,  and  that  the  summons 
was  void,  then  the  judgment  in  that  case 
was  most  singular,  for  by  it  the  suit  is 
treated  as  a  pending  one,  and  **leave  given 
the  plaintiff  to  apply  for  liberty  to  amend." 
How  could  he  amend  a  pleading  which  was 
a  nullity,  and  how  amend  a  summons  which 
was  void?  But  regarding  the  court  as  hold- 
ing in- that  case  that  declaration  and  sum- 
mons must  allege  that  the  defendant  is  a 
foreign  Insurance  company,  and  that  certain 
named  persons  are  the  duly-authorized 
agents  of  the  company  to  receive  service  of 
summons,  we  feel  constrained  to  declare  the 
holding  erroneous.  It  rests  upon  what  seems 
to  us  a  total  misconception  of  the  nature  of 
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tbe  ajct.  which  It  was  attempting  to  construe; 
The  act  was  not  one  of  pleading  or  practice. 
Its  manifest  object— its  sole  object— was  to 
prescribe  the  terms  and  conditions  upon 
which  foreign  insurance  companies  would  be 
permitted  to  enter  this  state  and  do  busi- 
ness with  our  people,  and  all  our  rules  of 
pleading  and  practice  were  left  wholly  un- 
affected by  it  We  refer  to  the  case  to  con- 
demn it,  simply  that  it  may  not  mislead 
further.  In  addition,  in  the  case  before  us, 
the  original  policy  which  was  filed  with  the 
declaration  as  part  of  it,  and  which  is  ex- 
pressly made  so  by  our  statute  (sections  676, 
677,  Ck)de  1802),  plainly  discloses  on  its  face 
that  the  defendant  herein  is  a  foreign  cor- 
poration, to  wit,  a  corporation  under  the 
laws  of  the  state  of  G^eorgia.  Then,  too,  by 
section  8433,  Ck)de  1892,  and  the  amendatory 
act  of  February  2,  18^  it  is  now  distinctly 
provided  that,  in  suits  against  insurance 
companies,  process  may  be  served  on  any 
agent  of  the  defendant.  This  provision  as  to 
service  of  process  on  insurance  companies 
was  not  contained  in  the  Ck)de  of  1857,  which 
was  in  force  when  Insurance  Co.  v.  Mans- 
field arose  and  was  decided.  We  see  no  rea- 
son for  believing  that  the  first  summons  to 
Scott  county  was  not  issued  in  good  faith, 
and,  under  the  views  already  announced,  we 
are  of  opinion  that  the  suit  was  Instituted 
within  one  year  after  the  loss  occurred. 

2.  Was  the  policy  avoided  by  the  anti- 
mortgage  clause  contained  therein?  The 
evidence  shows  that  the  appellee  sent  to  the 
company's  agent  who  issued  the  policy,  re- 
questing him  to  send  a  blank  form  of  ap- 
plication for  insurance,  and  also  to  send  a 
man  to  inspect  the  house  on  which  the  in- 
surance was  desired.  The  company's  agent 
did  neither,  saying,  in  effect,  that  he  knew 
the  condition  of  the  property.  It  now  ap- 
pears that  this  agent  was  mistaken  in  two 
Important  particulars.  He  made  out  a  pol- 
icy, without  any  written  application  having 
been  made,  or,  indeed,  any  application  other 
than  that  contained  in  what  we  have  Just 
stated,  and  sent  it  to  Holmes.  This  agent, 
who  knew  about  the  property,  made  out  the 
policy  for  a  single-story  house,  when  in  fact 
it  was  a  two-story  building;  and  he  thought 
the  property  was  free  from  Incumbrance 
perhaps,  when  in  fact  it  was  incumbered  by 
a  trust  deed  of  record  for  $150.  The  first 
policy,  which  misdescribed  the  house,  was 
replaced  by  another  correctly  describing  it, 
the  policy  sent  appellee  (who  never  read  it 
until  after  the  loss  occurred,  and  who  was 
in  ignorance  of  the  anti-mortgage  clause  un- 
til his  attention  was  called  to  it  by  the  com- 
pany's agent,  when  a  settlement  of  the  loss 
was  sought),  and  the  premium  paid  and  ac- 
cepted. This  is  a  case,  then,  in  which  no 
application— no  formal  application— was  made, 
because  the  agent  held  it  unnecessary,  in- 
asmuch as  he  knew  about  the  condition  of 
the  property;  and  a  case  in  which  appellee 
did  not  know  there  was  any  anti-mortgage 


clause  contained  In  the  policy  untH  after 
loss;  and  the  question  is  whether  the  com- 
pany shall  now  be  permitted  to  repudiate  its 
contract  made,  not  upon  any  misrepresenta* 
tions  or  even  representations  of  the  insured* 
but  upon  its  own  knowledge  of  the  condition 
of  the  property.  If  this  policy  was  issued 
upon  the  knowledge  of  the  company  as  to 
the  condition  of  the  property,  and  after  re- 
fusal to  furnish  the  usual  blank  application, 
whereby  the  insured  would  have  apprised 
the  insurer  of  the  true  condition  of  the  prop- 
erty, and  not  upon  any  representations  of  tbe 
insured,  then  the  anti-mortgage  clause  must 
be  held  to  have  been  waived.  Any  other 
view  would  involve  the  holding  by  us  of  this 
proposition:  That  the  insurance  company* 
waiving  any  application  by  the  person  de- 
siring insurance,  and  issuing  a  policy  upon 
its  own  knowledge  of  the  condition  of  the 
property,  may  receive  the  premiums  paid  for 
the  indemnity,  and  defeat  a  recovery  for  a 
loss  sustained  by  inserting  in  the  policy  a 
provision  invalidating  the  contract  from  the 
moment  it  was  signed  and  delivered,  thus 
inducing  the  insured  to  rest  upon  a  contract 
which  the  company  never  Intended  to  carry 
out    This  cannot  be  sound  law.    Affirmed. 


(75  Ml88.  493> 
LAY  et  al.  v.  FILMORB. 
(Supreme  Court  of  MissiasippL     Feb.  28,  1898.) 
Pleading— IK0ON8I8TBICT  Plbas. 
Under  Code  1892,  §  683,  allowing  pleas  of 
the  general  issue,  payment,  want  of  considera- 
tion, and  denial  of  interest  in  the  plaintiff  to  be 
joined,  it  is  error,  in  an  action  in  assumpsit  on 
a  duebill,  to  strike  out  such  pleas  because  con- 
tradictory. 

Appeal  from  circuit  court,  Tallahatchie  coun- 
ty; F.  A.  Montgomery,  Judge. 

Assumpsit  by  M.  L.  Fllmore  against  J.  H. 
Lay  and  another.  Judgment  for  plaintiff,  and 
defendants  appeal     Reversed. 

Eskridge  A  Dinkins,  for  appellants. 

WOODS,  C.  J.  The  declaration  was  In  as- 
sumpsit on  a  duebill  for  $219.85.  The  defend- 
ants pleaded  as  follows:  (1)  The  general  Uh 
sue;  (2)  payment;  (3)  payment  and  release;  (4) 
want  of  consideration;  (5)  denial  of  interest  in 
the  instrument  sued  on  in  the  plaintiff,  and 
that  the  amount  due  had  been  paid  to  the  real 
owner  of  the  debt;  and  (6)  notice  of  set-off.  On 
motion  of  plaintiff,  all  these  pleas  were  strick- 
en out  by  the  court  because  inccmsistent  and 
contradictory,  and  Judgment  rendered  for  plain- 
tiff. This  judgment  was  set  aside  on  affidavit 
of  merits,  and  defendants  allowed  to  plead 
over.  The  defendants  then  filed  two  pleas,~the 
general  Issue  and  payment,— and  gave  notice  of 
set-off.  To  the  plea  of  payment  plaintiff  replied, 
and  the  case  went  to  the  jury.  On  the  plead- 
ings as  thus  framed,  much— Indeed,  the  most-* 
of  defendants'  evidence  was  excluded,  and  an 
easy  victory  had  by  plaintiff,  and  the  defendants 
appeal  Under  our  statutes  and  deciaioni  l» 
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consistent  pleas  may  be  filed  together,  and, 
under  section  683,  Code  1892,  the  pleas  stricken 
out  are  spedflcally  allowed  to  be  filed  together. 
The  action  of  the  court  in  striking  ont  defend- 
ants* pleas  was  error,  and  for  this  we  rererse 
the  judgment  We  deem  it  unnecessary  to  pass 
upon  the  other  errors  assigned,  inasmuch  as  the 
rulings  on  the  evidence  resulted  necessarily 
from  the  erroneous  action  of  the  court  in  strik- 
ing out  the  pleas.  The  court  was  consistent  in 
the  rulings  complained  of,  and  simply  followed 
out  the  erroneous  action  in  striking  out  the  de- 
fendants' pleas.    Reversed  and  remanded. 


BARKLEY  et  al.  t.  STATE. 
(Supreme  Court  of  MiBsissippi.     Feb.  28,  1888.) 

MaUOIOUS  MiSOQIBF— TRB8PA88. 

One  who  maliciously  injures  real  property 
of  another  by  tearing  down  and  remoYing  a 
fence  therefrom  is  gnuty  of  willful  or  malicious 
trespass  on  the  real  and  personal  property  of 
another,  under  Code  1892,  §  1315,  and  not  of 
malicious  mischief,  under  section  1209. 

Appeal  from  circuit  court,  Itawamba  coun- 
ty;  B.  O.  Sykes,  Judge. 

Miles  Barkley  and  William  Barkley  were 
convicted  of  malicioua  mischief,  and  they 
appeal.    Reversed. 

Appellants  were  indicted  in  the  circuit 
court  of  Itawamba  county  for  malicious  mis- 
chief, under  section  1209,  Code  1892.  A  de- 
murrer to  the  indictment  was  overruled,  and 
a  trial  was  had,  which  resulted  in  convic- 
tion of  appellants.  The  indictment  charges 
that  appellants  and  others,  "with  force  and 
arms,  did  unlawfully  and  maliciously  injure 
and  disfigure  the  real  property  of  A.  B. 
West,  then  and  there  tearing  down  and  re- 
moving the  fencing  therefrom."  A  demurrer 
was  interposed,  on  the  ground,  among  oth- 
ers, that  it  was  not  intended  by  the  statute 
under  which  the  indictment  was  found  that 
parties  trespassing  upon  lands,  etc.,  should 
be  indicted  under  it  Appellants'  motion  for 
a  new  trial  was  overruled,  and  they  appeal- 
ed. 

W.  A.  Nabors  and  Medford  &  Leake,  for 
appellants.  Wiley  N.  Nash,  Atty.  Gen.,  for 
the  State. 

WOODS,  0.  J.  These  appellants  were  in- 
dicted, under  section  1209,  Code  1892,  for 
malicious  mischief.  On  carefully  examining 
the  transcript,  it  is  clear  that  they  were  not 
indictable  under  that  section.  They  were 
and  are  indictable,  under  section  1315,  for  a 
willful  or  malicious  trespass  upon  the  real 
and  personal  property  of  another.  As  this 
objection  to  the  indictment  was  taken  by 
demurrer,  but  was  by  the  court  overruled, 
the  judgment  must  be  set  aside.  The  de- 
murrer will  be  here  sustained,  the  indict- 
ment quashed,  and  the  accused  held  to  an- 
swer any  other  indictment  that  may  be 
found.    Reversed  and  remanded. 


(75  Miss.  460 
CITY  OF  GREENVILLE  v.  LAURENT  et  al. 
(Supreme  Court  of  Mississippi.    Feb.  21,  1898.) 

ClTT    CeABTBR— CONSTRUOTION— CONTBAOTINO 

Dbbts. 
Under  a  provision  of  the  city  charter  that 
it  shall  be  unlawful  to  order  to  be  issued  or  to 
issue  any  warrant  on  the  city  treasurer  for  the 

f>ayment  of  money,  or  to  contract  any  debt  un- 
ess  there  is  "in  the  hands  of  the  treasurer  at 
said  time,  and  that  may  be  properly  applied  to 
the  payment  of  said  warrant,  a  sufficient 
amount  of  money  to  pay  the  same,"  the  city  is 
prohibited  from  contracting  any  debt  or  liabili- 
ty unless  the  city  treasurer  has  at  the  time 
sufficient  money  to  pay  the  same. 

Appeal  from  chancery  court,  Washington 
county;  A  H.  Longino,  Chancellor. 

Bill  by  L  P.  Laurent  and  others  against  the 
city  of  Greenville  to  have  a  contract  for  the 
purchase  of  property  declared  void,  and  to  en- 
join the  payment  of  the  purchase  price.  From 
the  decree  hi  favor  of  complainants,  defendant 
appeals.     Affirmed. 

Wm.  GriflOn  and  A  Lewenthal,  for  appellant 
J.  H.  Wynn,  for  appellees. 

WOODS^  a  J.  The  original  biU  in  this  case 
was  filed  by  the  appellees,  citizens  of  and  tax- 
payers in  the  municipality,  against  the  city  of 
Greenville,  and  had  as  one  of  its  principal 
objects  the  determination  of  the  validity  of  a 
certain  contract  made  by  said  city  with  Mrs. 
Eannie  Alexander,  for  the  purchase  of  a  lot 
of  land  and  buUdlng  situated  thereon,  at  and 
for  the  sum  of  $6,800;  the  declared  purpose 
of  the  city  hi  making  the  purchase  being  to  es- 
tablish a  market  house  in  said  building.  The 
bill  was  afterwards  amended  by  making  Mrs. 
Fannie  Alexander,  J.  J.  Harty,  and  the  Green- 
ville Building  &  Loan  Association  parties,  be- 
cause of  the  fact  that  a  very  large  amount  of 
the  purchase  money  agreed  to  be  paid  for  the 
property  had  been  stipulated  in  the  contract  of 
purchase  and  sale  to  be  paid  to  the  two  last- 
named  parties.  The  prayer  of  the  bill  was 
that  the  contract  be  declared  a  nullity,  and  the 
municipal  ordinances  authorizing  it  be  held 
void,  and  the  city  be  enjoined  from  makiixg 
any  further  payments  on  the  agreed  purchase 
price.  The  decree  of  the  court  was  in  favor 
of  the  contention  of  complainants,  and  a  decree 
perpetually  enjoining  the  deferred  payments 
was  passed.  From  this  decree  the  city  of 
Greenville  alone  appeals.  There  were  other 
questions  raised  by  the  pleadings  and  passed 
upon  by  the  court  favorably  to  the  complain- 
ants, but,  under  the  view  which  we  entertain  of 
the  action  of  the  chancery  court  upon  the  ques- 
tion of  the  validity  of  the  contract,  we  find  it 
unnecessary  to  at  aU  consider  them. 

The  fifty-seventh  section  of  the  charter  of 
the  city  (Acts  1886,  p.  536)  is  as  follows:  "Sec. 
57.  Be  it  further  enacted,  that  it  shall  be  un- 
lawful for  said  city  council,  the  mayor  or  the 
clerk  thereof  to  order  to  be  issued  or  to  Issue 
any  warrant  or  order  on  the  city  treasurer  for 
the  payment  of  money,  or  in  any  other  manner 
to  contract  any  debt  or  j;f§ff|^gI^y^^^Ji^^^p^^ 
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leas  there  to  !n  the  hands  of  the  treasurer  at 
said  thne,  and  that  may  be  properly  applied 
to  the  payment  of  said  warrant,  a  sufficient 
amount  of  money  to  pay  the  same,  and  should 
any  of  the  foregoing  persons  violate  the  provi- 
sions of  this  section,  unless  misinformed  by 
the  treasurer,  he  shall  be  deemed  guilty  of  a 
felony,  and  shall  be  punished  on  conviction 
thereof  by  fine,"  etc.  The  act  is  unskillfully 
drawn,  and  with  some  lack  of  technical  ac- 
curacy in  the  use  of  terms,  and  is  therefore 
wanting  in  perfect  clearness  of  meaning.  It  is 
clear,  however,  that  it  is  declared  unlawful  (1) 
for  the  city  council,  the  mayor,  or  the  derk 
thereof  to  order  to  be  Issued  any  warrant  or 
order  on  the  city  treasurer  for  the  payment 
of  money,  unless  there  Is  then  in  the  hands  of 
the  treasurer  a  sufficient  amount  of  money, 
properly  appropriable  to  the  payment  thereof, 
to  pay  the  same;  and  (2)  it  Is  declared  unlaw- 
ful for  any  of  these  officials  to  issue  any  war- 
rant or  order  on  the  city  treasurer  unless  like- 
wise there  be  sufficient  money,  at  the  time  the 
warrant  or  order  is  issued,  to  pay  the  same; 
and  (3)  it  is  declared  unlawful  for  the  coun- 
cil or  any  of  the  officials  in  any  other  manner 
to  contract  any  debt  or  piecunlary  UabUity  un- 
less likewise  there  be  in  the  treasurer's  hands 
at  the  time,  and  that  may  be  properly  applied 
to  its  payment,  a  sufficient  sum  of  money  to 
pay  the  same.  If  this  be  not  the  proper  ren- 
dering of  its  meaning,  the  prohibition  of  the 
contracting  of  any  debt  or  liability,  unless 
there  be.  ready  money  with  which  to  pay,  must 
be  read  out  of  the  section.  It  Is  true  that,  in 
the  ninth  line  of  the  section,  the  word  **war- 
rant''  alone  Is  used;  but  It  Is  also  true  that  the 
section  speaks  of  the  issuance  of  a  warrant  or 
other  order  for  the  payment  of  money  as  the 
contracting  of  a  debt,  whereas  In  truth  they 
are  only  evidences  of  debt,  and  are  the  mere 
means  or  method  of  payment  of  a  debt  But 
It  is  manifest  that,  if  we  read  out  of  the  char- 
ter the  prohibition  of  the  creation  of  debts  or 
pecuniary  liabilities  unless  there  be  money  in 
hand  then  to  pay,  because  the  unskilled  hand 
which  drew  the  charter  employs  In  the  ninth 
line  the  single  word  "warrant"  In  speaking  of 
a  sufficient  amount  of  money  being  on  hand  to 
pay  the  same,  we  shall  be  compelled  also  to 
read  out  of  the  section  all  that  which  forbids 
the  issue  of  an  order  on  the  treasurer  for  the 
payment  of  money,  unless  there  be  ready  mon- 
ey wherewith  to  make  payment,  because  the 
word  "order"  is  not  found  in  the  ninth  line. 
By  this  sort  of  interpretation,  only  the  Issue  of 
warrants  would  be  forbidden,  and  orders  for 
payment  of  money  might  be  issued  at  the  pleas- 
ure of  the  council  or  dty  officials,  and  debts 
beyond  the  power  of  the  city  to  pay  might  like- 
wise be  created.  But  all  sound  rules  of  inter- 
pretation would  be  violated  by  giving  the  sec- 
tion such  construction.  We  must  give  effect. 
If  possible,  to  each  and  every  part  of  the. sec- 
tion, and  so  construe  it  as  to  fully  carry  out 
the  legislative  Intent,  if  that  can  be  found 
from  an  examination  of  all  the  terms  of  the  act. 
It  seems  clear  to  us  that  the  purpose  of  this 


section  was  to  put  the  mnnldpallty  upon  a 
cash  basis,  by  forbidding  warrants  or  orders 
for  the  payment  of  money  to  be  issued,  or 
debts  and  pecuniary  liabilities  to  be  contracted, 
unless  the  money  was,  at  the  time  the  warrant 
or  order  was  Issued,  or  the  debt  or  liability 
was  contracted,  on  hand  with  the  treasurer  in 
suffldent  amount  to  then  pay  the  warrant  or 
order  or  satisfy  the  debt  or  pecuniary  liability. 
This  view  is  strengthened  by  reference  to  sec- 
tions 62  to  CO  of  the  charter,  by  which  It  was 
provided  that  an  Issue  of  bonds  by  the  dty  to 
prevent  the  Ingolflng  of  the  front  of  the  dty 
by  the  waters  of  the  Mississippi  river  could 
only  be  had  after  the  legal  voters  of  the  mu- 
nidpality  had,  at  the  polls,  conferred  upon  the 
city  coundl  authority  to  preserve  the  very  ex- 
istence of  the  dty  by  the  creation  of  a  debt  of 
that  character.  But,  if  the  mnnldpallty  Is  not 
thus  clearly  forbidden  to  plunge  the  dty  into 
debt,-~and  to  us  it  seems  that  it  Is,— it  is  never- 
theless true  that,  if  there  Is  doubt  as  to  the 
legislative  grant  of  power  to  contract  debts,  the 
doubt  must  be  resolved  against  the  exerdse  of 
the  doubtful  grant  of  power.  The  charters  of 
municipal  corporations,  like  those  of  other  oor- 
porations,  are  not  to  receive  a  latltudinarian 
constructton.     Affirmed. 


(76  MlM.  lot) 
NBWBBRQER  COTTON  CO.  v.  ILLINOIS 

CENT,  K.  00. 
(Supreme  Court  of  Mississippi.  Feb.  14,  1886.) 
Carkibrb— Loss  BT  FiRB— Question  for  Juet. 
In  an  action  against  a  railroad  company  for 
loss  by  fire  of  cotton  shipped  under  a  bill  of  lad- 
ing exempting  defendant  from  liability  from 
such  cause,  where  there  is  evidence  of  negli- 
gence on  the  part  of  defendant,  a  peremptory 
charge  to  find  for  defendant  is  error. 

Appeal  from  circuit  court,  Holmes  county; 
W.  P.  Stevens,  Judge. 

Action  by  Newberger  Cotton  Company 
against  Illinois  Central  Railroad  Company. 
Judgment  was  rendered  for  defendant,  and 
plaintiff  appeals.    Reversed. 

On  the  4th  of  September,  1896,  Stigler  & 
Williams,  agents  of  appellant  company,  ddiv- 
ered  24  bales  of  cotton  to  the  Illinois  Central 
Railroad  Company  at  Lexington,  Miss.,  con- 
signed to  the  Newberger  Cotton  Company,  Wi- 
nona, Miss.  The  cotton  was  received  In  the 
usual  course  of  business  by  appellee,  and  put 
into  a  new  box  car,  which  was  sealed  before 
night  About  12  o'dock  that  night  the  car 
was  discovered  to  be  on  fire  on  the  Inside, 
and  the  cotton  was  all  consumed  except  one 
bale.  The  next  morning  the  depot  agent  at 
Lexington  delivered  to  Stigler  &  Williams  a 
bill  of  lading  for  the  cotton,  which  exempted 
the  railroad  from  liability  for  loss  by  fire, 
which  they  received  without  objection.  In 
October  the  appellant  company  brought  this 
suit  against  appellee  to  recover  the  value  of 
the  cotton  burned,  alleging  that  it  delivered 
the  cotton  to  appellee  for  shipment  to  Itself  at 
Winona.  Miss.,  and^^c?^  ^jaJ^^^L^' 
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by  Begllgenee  of  defendant  and  Its  servants. 
An  Itemized  statement  of  the  loss  was  filed 
with  the  declaration.  Defendant  filed  the  gen- 
eral issue,  ajQd  gave  notice  that  it  would 
show  that  the  ootton  was  destroyed  by  fire 
without  fault  of  defendant,  and  that  the  con- 
tract for  transportation  affords  it  immunity 
from  loss  by  fire;  and  that  it  would  show 
that  some  of  the  cotton  was  compressed  with 
fire  in  the  center  by  the  ginner,  and  dellT- 
ered  to  defendant  in  apparent  good  order.  On 
the  trial,  plaintiff  proved  the  delivery  of  the 
cotton  to  the  defendant  at  Lexington,  and  the 
failure  of  defendant  to  deliver  it  at  Winona, 
and  introduced  the  bill  of  lading  and  rested. 
Defendant  moved  the  court  to  exclude  the 
evidence,  because  no  negligence  was  shown 
an  the  part  of  defendant,  and  l>ecaDse  the 
evidence  failed  to  show  the  liability  of  de- 
fendant This  motion  was  overruled,  and 
plaintiff  asked  and  obtained  leave  to  amend 
Its  declaration  by  striking  out  the  allegation 
of  negligence.  Plaintiff  also  proved  by  the 
bookkeeper  of  Stigler  A  Williams  that  no 
agreement  was  made  with  them  limiting  ap- 
pellee's liability  as  shippers,  and  by  a  mem- 
ber of  appellant  company  that  no  such  agree- 
ment was  ever  made  with  it  Defendant  then 
showed  by  its  witnesses  that  there  was  no 
fire  about  the  depot,  no  passing  engines,  fire, 
or  lights  of  any  kind  there,  and  that  the  cot* 
ton  was  put  into  a  new  box  car,  and  that  due 
diligence  and  reasonable  precaution  were  ex- 
ercised in  extinguishing  the  fire  after  it  was 
discovered,  and  introduced  evidence  tending 
to  show  that  the  cotton  was  fire-packed.  The 
court  gave  a  peremptory  instruction  to  find 
for  defendant.  There  were  verdict  and  Judg- 
ment accordingly.  .  Plaintiff's  motion  for  a 
new  trial  was  overruled,  and  it  appealed. 

Noel  A  Pepper,  for  appellant  Mayes  ft 
Harris  and  McGlurg  ft  Flowers,  for  appellee. 

WHITFIELD,  J.  It  Is  competent  for  a 
railroad  company  to  contract  with  a  shipper 
restricting  its  common-law  liability  as  an  ab- 
solute insurer,  and  exempting  itself  from  lia- 
bility for  a  fire  accidental,  and,  as  to  the  ac- 
tion of  Its  employes,  nonnegligent  But  such 
contract  must  be  '^deliberately  and  fairly  as- 
sented to"  by  the  shipper,  and,  though  so 
made,  the  carrier  is  still  liable  unless  it  meets 
the  burden  on  It  of  showing  that  the  fire  was 
not  due  to  its  negligence  in  any  degree,  how- 
ever slight;  since  it  is  against  public  policy 
as  to  public  carriers  to  permit  contracts 
against  any  negligence  on  their  part.  It  is 
immaterial  that  the  amended  declaration 
sought  to  charge  the  appellee  with  common- 
law  liability  as  an  absolute  Insurer.  Under 
such  a  declaration,  failure  of  proof  to  negative 
negligence  on  appellee's  part  leaves  It  liable, 
because  in  such  case,  though  the  plaintiff  may 
not  show  liability  as  an  insurer,  he  does  the 
lesser  liability  for  negligence,  embraced  In  the 
greater  absolute  liability  as  an  absolute  in- 
surer.   The  greater  Includes  the  lesser.    He 


alleges  a  greater  liability  than  he  proves,  but 
he  does  prove  a  liability,  when  the  carrier  fails 
to  meet  the  burden  of  showing  loss  from  the 
excepted  cause  by  negativing  loss  from  its 
negligence,  less  than,  but  embraced  in,  that  al- 
leged. This  is  the  dear  result  of  our  deci- 
sions. Railroad  Co.  v.  Weiner,  49  Miss.  725; 
Railroad  Co.  v.  Faler,  58  Miss.  911;  Railroad 
Co.  V.  Moss,  60  Miss.  1011;  Express  Ca  v. 
Moon,  39  Miss.  822.  The  solution  of  this 
case  is  thus— conceding  the  special  contract  to 
be  void,  as  to  which  we  say  nothing  now— re- 
solved into  the  single  question  whether  there 
was  evidence  that  there  was  negligence  on 
the  part  of  appellee  as  to  the  origin  of  the 
fire,  or  In  extinguishing  it,  which  required  the 
submission  of  the  case  to  the  jury,  and  we 
think  there  clearly  was  such  evidence.  Re- 
versed, verdict  set  aside,  and  remanded. 


m  MiBB.  m) 

ALABAMA  ft  V.  RT.  CO.  v.  HOLMES. 

HOLMES  V.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Conrt  of  Mississippi.     Feb.  21,  1898.) 

CaBBIEBS—EJBCTION  of  PASSBNGBB^LlABUilTT  OF 

CoNNBCTiNo  Lines. 

1.  In  an  action  for  ejecting  plaintiff  from  a 
train,  It  appeared  that  plaintiff  had  presented 
a  ticket  issued  by  an  agent  of  a  connection  line, 
reading  to  a  destination  other  than  that  intend- 
ed; that  on  refusal  to  accept  it  for  passa^^e  the 
passenger  had  explained  that  she  was  without 
money,  was  rick,  and  could  not  read,  and  that 
the  agent  had  made  a  mistake;  that  she  asked 
the  conductor  to  examine  her  trunk  check  to 
see  that  it  had  been  checked  to  her  intended 
destination  on  defendant's  line;  that  the  con- 
ductor, without  examining  the  check  or  the 
waybill,  which  also  showed  the  trunk  to  have 
been  checked  to  the  intended  destination,  put 
her  off;  that,  by  a  rule  of  both  companies,  no 
baggage  was  checked  without  a  proper  ticket. 
Hdd,  that  the  company  was  liable. 

2.  A  railroad  company  whose  agent  by  mis- 
take issues  a  ticket  reading  to  a  destination 
other  than  that  intended  Is  not  liable  for  the 
wrongful  ejection  of  the  passenger  by  the  con- 
ductor of  a  train  on  a  connecting  line. 

Appeal  from  circuit  court,  Hinds  county; 
Robert  Powell,  Judge. 

Action  by  Lucretia  Holmes  against  the  Illi- 
nois Central  Railroad  Company  and  the  Alaba-. 
ma  ft  Vicksburg  Railway  Company.  The 
latter  company  appeals  from  the  judgment 
against  It  rendered  In  favor  of  plaintifT,  and 
from  the  judgment  discharging  the  Illinois 
Central  Railroad  Company  from  liability  plaln- 
tifl^  prosecutes  a  cross  appeal.     Affirmed. 

McWIllle  ft  Thompson,  for  Alabama  ft  Y. 
Ry.  Co.  Brame  ft  Alexander  and  Miller  ft 
Baskin,  for  Lucretia  Holmes.  Mayes  ft  Har- 
ris, for  Illinois  Cent  R.  Co. 

TERRAL,  J.  Lucretia  Holmes  sued  the 
Alabama  ft  Vicksburg  Railway  Company  and 
the  Illinois  Central  Railroad  Company,  seeking 
to  recover  of  said  companies  damages  for 
wrongfully  ejecting  her  from  the  train  of  the 
former  company.  Being  at  Summit,  on  the  line 
of  the  Illinois  Central  Railroad  ^^^Pf^'.^fp 
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deeiriiig  to  go  to  Meridian,  on  the  line  of  the 
Alabama  &  Tlckabarg  Railway  Ck)mpany,  she 
applied  for  a  ticket  to  Meridian.  The  agent 
at  Summit  receired  the  regular  fare  of  a  tick- 
et to  Meridian,  and  intended  to  issue  to  her  a 
ticket  to  Meridian,  but,  by  mistake,  issued  and 
delivered  to  her  a  ticket  to  Yicksburg.  By  an 
arrangement  between  said  companies  of  long 
standing,  the  agents  of  each  company  had  is- 
sued coupon  ticket!  over  the  initial  and  con- 
necting lines,  which  had  been  uniformly  honor- 
ed by  the  connecting  line,  and  the  conductor  of 
the  Alabama  &  Yicksburg  Railway  Ck)mpany 
would  have  honored  in  this  instance  the  ticket 
of  Lucretia  Hohnea  If  It  had  been  issued  for 
Meridian.  The  plaintiff  Is  an  unlettered  wo- 
man, and,  not  suspecting  any  mistake,  she  did 
not  discover  the  mistake  until  her  ticket  was 
presented  to  the  conductor  of  the  Alabama  & 
Yicksburg  Railway  Company  for  passage  to 
Meridian.  The  plaintiff  at  Summit  had  her 
trunk  checked  to  Meridian,  and  she  received  a 
check  therefor,  which  showed  that  her  trunk 
waa  to  be  carried  to  Meridian,  and  it  appeared 
that  her  trunk  was  duly  entered  upon  the 
waybill  of  the  company  for  Meridian.  It  waa 
in  evidence  that  when  compelled  to  leave  the 
train  she  had  in  her  possession  her  trunk 
check;  that  her  trunk  was  in  the  baggage  car 
marked  for  Meridian;  that  the  wayblU  of  it, 
in  the  hands  of  the  baggage  master,  showed  Ita 
destination  to  be  Meridian;  and  It  was  also  In 
proof  that  the  companies  only  checked  bag- 
gage upon  presentation  of  a  ticket  by  the  pas- 
senger. Shortly  after  boarding  the  train  of 
the  Alabama  &  Yicksburg  Railway  Ck)mpany 
at  Jackson  (the  connecting  i)Oint)  for  Meridian, 
the  conductor  required  her  ticket  for  her  pas- 
sage, and  upon  looking  at  it  Informed  her  that 
U  was  for  Yicksburg,  and  that  she  could  not 
proceed  to  Meridian.  The  ticket  on  Its  face 
showed  where  and  by  whom  it  was  Issued, 
and  she  explained  to  him  how  the  mistake  hap- 
pened, as  she  supposed,  through  the  mistake 
of  Capt  Gracey,  the  agent  at  Summit;  told 
him  she  could  not  read,  had  no  money,  and 
was  sick;  and  asked  him  to  look  at  her  check, 
ready  to  be  produced;  and  told  him  her  trunk 
was  on  the  train,  she  reckoned.  The  oon- 
'ductor,  without  looking  at  her  trunk  check  or 
any  examination  of  the  waybill  of  it,  ejected 
her  from  the  train,  as  she  says,  m  Pearl  river 
swamp,  and  in  consequence,  and  by  reason  of 
her  ill  health  and  subsequent  sickness  there- 
from, she  suffered,  as  she  alleged,  the  dam- 
ages ($500)  awarded  her,  and  introduced  evi- 
dence tending  to  support  her  contention.  By 
the  rulings  of  the  circuit  court,  the  Illinois 
Oentral  Railroad  Company  was  discharged 
from  liability,  and  the  plaintiff  recovered  a 
verdict  against  the  Alabama  &  Yicksburg  Rail- 
way Company.  We  are  of  the  opinion  that 
the  rulings  of  the  circuit  court  are  correct 
They  are  supported  by  Railroad  Co.  v.  Riley, 
68  Miss.  765,  9  South.  443.  It  was  shown 
that  no  baggage  Is  checked  unless  upon  a  tick- 
et presented,  and  the  check  and  waybill.  If  ex- 
amined, would  have  shown  to  the  conductor 


that  there  was  a  mistake,  and  these  facts  rerj 
strongly  supported  plaintiff's  explanation  of 
the  matter,  and  they  cast  upon  the  company  the 
responsibility  of  taking  the  consequences  of  a 
wrong  action.  The  Judgment  of  the  circuit 
court  l8  affirmed. 


(75  MIS8.  447) 
TENNfiNT-STRIBBMNa  SHOE  00.  et  al.  ▼. 

DAYIB  et  al. 
PRUITT  ▼.  TBNNBNT-STRIBBLING  SHOD 

CO.  et  al. 
(Supreme  Oonrt  of  liississippi.     Feb.  21,  1808.) 
Fraudulent  Convbtanobb— Conbidbratiok. 
Conyeyances  made  for  an  adequate  valua- 
ble consideration,  without  knowledge  bv   the 
grantees  of  the  grantor's  insolvency,  should  not 
e  set  aside  as  in  fraud  of  creditors. 

Appeal  from  chancety  court,  Noxubee  county; 

A.  M,  Byrd,  Chancellor. 

Bill  by  the  Tennent-Stribbling  Shoe  Company 
and  others  against  M.  J.  Davie,  Ifamie  R. 
Pruitt,  Annie  E.  Fant,  and  M.  B.  Edwards  to 
set  aside  certain  conveyances  as  in  ftaud  of 
creditors.    From  the  decree  In  favor  of  Annie 

B.  Fant  and  M.  B.  Edwards,  complainants  ap- 
peal; and,  from  the  decree  vacating  her  title, 
Mamie  R.  Pruitt  prosecutes  a  cross  appeaL  Af- 
firmed on  direct  i^ipeal,  and  xeversed  on  the 
cross  appeal. 

J.  B.  Rives,  for  appellants.  A.  O.  Bogle  and 
J.  A.  P.  Campbell,  for  appellees. 


WOODS,  0.  J.  In  the  latter  part  of  March, 
1897,  the  appellee  M.  J.  Davie  was  the  owner 
of  a  small  mercantile  business  in  the  town  of 
Macon,  which  was  under  the  sole  control  and 
management  of  one  R.  M.  Pruitt,  a  son  of  Mrs. 
Davie  by  a  former  marriage.  She  was  also  the 
owner  of  two  tracts  of  land,  named  and  de- 
scribed in  the  pleadings,  one  of  which  (the 
larger)  was  under  mortgage,  for  the  sum  of 
11,650,  and  the  other  (the  smaller)  was  also 
under  mortgage,  for  the  sum  of  $700.  On 
March  29,  1897,  Mrs.  Davie  conveyed  both 
tracts  of  land,  by  separate  deeds,  to  Mrs.  Ma- 
mie R.  Pruitt,  her  daughter-in-law,  the  wife 
of  said  R.  M.  Pruitt,  for  a  recited  considera- 
tion, in  the  one  case,  of  $1,350  cash  in  hand 
paid,  and  the  assumption  by  the  vendee  of  the 
mortgage  debt  of  $1,650,  and  for  a  recited  con- 
sideration. In  the  other  case,  of  $710  in  hand 
paid,  and  the  assumption  by  tbe  vendee  of  the 
$700  mortgage  debt  thereon.  On  the  same 
day,  the  purchaser  of  these  lands*  Mrs.  Mamie 
R.  Pruitt,  executed  a  mortgage  on  all  the  lands 
acquired  as  just  stated  in  favor  of  Mrs.  Annie 
E.  Fant,  to  secure  an  Indebtedness  of  $1,650, 
evidenced  by  Mrs.  Prultt's  promissory  note  ot 
that  date.  Three  days  later,  on  April  1st,  R. 
M.  Pruitt,  the  son  of  Mrs.  Davie,  and  her  mer- 
cantile manager,  sold  the  stock  of  goods  in  Ma- 
con to  Mrs.  M.  E.  Edwards,  and  delivered  pos- 
session at  once,  Mrs.  Edwards  paying  $500  cash 
down,  and  agreeing  to  pay  the  balance  of  the 
porcbaae  price  wlleI^fl|^^ag^o^l^tJ^l^^oB^ 
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talnly  ascertained  hy  an  Inventory  to  be  Imme- 
diately taken.  On  tbe  2d  day  of  April,  the  appel- 
lants exhibited  their  bill  In  the  chancery  court 
of  Noxubee  county,  charging  that  these  several 
sales  of  the  land,  and  that  of  the  stock  of 
goods,  were  all  part  and  parcel  of  a  fraud- 
ulent scheme  devised  by  R.  M.  Pniitt  to  put 
Mrs.  Davie's  property  beyond  the  reach  of  her 
creditors,  and  that  all  the  parties  to  these  sev- 
eral transactions  acted  with  knowledge  of  this 
fraudulent  purpose,  and  assisted  In  the  attempt 
to  thus  carry  it  out  The  bill  prays  cancella- 
tion of  conveyances  of  the  lands,  and  an  annul- 
ment of  the  sale  of  the  stock  of  goods.  All  the 
parties  answered,  denying  fraud  or  participa- 
tion hi  or  knowledge  of  any  fraud,  and  aver- 
ring that  sales  and  purchases  were  made  in 
good  faith,  and  for  the  considerations  recited. 
Much  evidence  was  taken,  and,  on  final  hear- 
ing, the  court  below  found  that  the  allegaticms 
of  the  bill  touching  the  fraudulent  character 
of  the  mortgage  executed  by  Mrs.  Pruitt  in 
favor  of  Mrs.  Annie  E.  Fant  were  not  sus- 
tained, and  that  Mrs.  Fant  acted  in  good  faith, 
and  without  notice  of  any  fraud  on  the  part 
of  Mrs.  Davie  or  R.  M.  Pruitt.  The  court  also 
found  that  the  allegations  of  the  bill  in  regard 
to  the  sale  of  the  stock  of  goods  to  Birs.  Ed- 
wards were  not  sustained  by  the  evidence,  and 
that  Mrs.  Edwards  was  a  bona  fide  purchaser 
for  value,  and  without  notice  of  any  fraudulent 
purpose  on  the  part  of  the  seller.  The  court 
further  found  that  the  allegations  of  the  bill 
as  to  the  sale  of  the  lands  by  Mrs.  Davie  to 
Mrs.  Pruitt  were  sustained  by  the  evidence  as 
to  the  recited  consideration  of  $710  in  one  of 
the  conveyances  from  Mrs.  Davie  and  Mrs. 
Pruitt,  the  court  being  of  opinion  that  this  con- 
sideration of  $710  was  fictitious  and  simulat- 
ed. The  decree  of  the  court  accordingly  dis- 
missed the  bill  as  to  Mrs.  Fant  and  Mrs.  Ed- 
wards, taxing  the  compiahuints  with  two-thhrds 
of  the  costs,  and  declared  Mrs.  Pruitt's  title  to 
tbe  lands  conveyed  to  her  by  Mrs.  Davie  null 
and  void.  From  the  decree  in  favor  of  Mrs. 
Fant  and  Mrs.  Edwards,  the  complainants  ap- 
peal; and,  from  the  decree  vacating  her  title, 
Mrs.  Pruitt  prosecutes  a  cross  appeal. 

The  gravamen  of  complainants'  bill  was  the 
formation  of  a  fraudulent  scheme  by  Mrs. 
Davie  and  R.  M.  Pruitt  to  conceal  her  property 
1^  false  and  pretended  conveyances  and  sales, 
whereby  the  property  of  Mrs.  Davie  would  be 
placed  beyond  the  reach  of  her  creditors,  and 
the  participation  in  that  fraudulent  scheme  by 
the  other  respondents.  It  was  not  enough  to 
charge  this  fraudulent  scheme  in  vigorous 
phrase,  nor  enough  to  produce  evidence  to  sup- 
port the  charge  which  raised  mere  suspicion, 
but  it  rested  upon  complainants  to  clearly  show 
the  frauds  charged  by  satisfactory  evidence. 
Until  that  had  been  done,  to  the  extent,  at  least, 
of  making  a  prima  facie  case,  the  duty  was  not 
upon  the  respondents  to  show  that  their  pur- 
cbases  were  made  in  good  faith.  Now,  the 
findings  and  decree  of  the  court  below  neces- 
sarily Involved  the  proposition  that  the  sweep- 
ing charges  of  the  bill  as  to  the  fraudulent 


scheme  therein  set  out  were  not  supported  by 
the  evidence,  and  the  court  only  vacated  the 
tlties  conveyed  to  Mrs.  Pruitt  by  Mrs.  Davie 
because,  in  the  court's  opinion,  the  recited  con- 
sideration In  one  of  those  conveyances  of  $710 
was  fictitious. 

We  first  dispose  of  the  contention  of  appel- 
lants as  to  the  fraudulent  character  of  the 
sale  of  the  stock  of  goods  to  Mrs.  Edwards. 
There  is  not  one  word  in  the  transcript  even 
tending  to  show  that  Mrs.  Edwards,  or  her 
husband,  who  represented  her  in  that  trans- 
action, had  any  knowledge  whatever  of  Mrs. 
Davie's  condition.  On  the  contrary,  it  afiSirm- 
atlvely  appears  that  they  had  no  knowledge  of 
any  sort.  The  simple  facts  are  that  R.  M. 
Pruitt  proposed  to  sell  to  Sirs.  Edwards  be- 
cause the  business  as  conducted  was  unprofit- 
able, and  Mrs.  Edwards  offered  to  buy,  .and 
did,  on  the  next  day,  actually  buy,  at  60 
cents  on  the  dollar;  and  all  this  without  Mrs. 
Davie  ever  being  consulted,  and  without  any 
knowledge  of  the  contemplated  sale  on  her 
part  until  after  it  had  been  made.  That 
Mrs.  Edwards  paid  $500  of  the  purchase 
price,  at  the  time  of  the  sale,  to  W.  B.  Stew- 
art, and  the  balance  subsequently  to  Stew- 
art, at  Mrs.  Davie's  direction,  cannot  be  doubt- 
ed; and  that  Stewart  was  her  creditor,  for 
loaned  money  and  by  indorsement  in  bank  in 
a  sum  far  in  excess  of  the  purchase  price  of 
the  goods,  we  have  no  doubt  The  action 
of  the  court  below  in  upholding  this  sale  was 
correct  Indeed,  we  do  not  see  how  the  court 
could  have  found  otherwise. 

We  come  now  to  consider  the  action  of  the 
court  In  upholding  Mrs.  Fanf  s  rights  as  mort- 
gagee, and  in  dismissing  the  bill  as  to  her. 
In  March,  1887,  Mrs.  Davie  needed  some 
money  for  her  own  individual  uses,  and  she 
desired  to  raise  additional  funds  to  fling  into 
the  little  mercantile  maelstrom  operated  by 
her  son.  Mrs.  Pruitt  was  then  desirous  to 
collect  from  Mrs.  Davie  an  alleged  debt  of 
$710,  before  that,  as  is  said,  created  by  Mrs. 
Pruitt  having  loaned  to  Mrs.  Davie  (out  of  a 
loan  of  $1,000,  clearly  shown  to  have  been 
made  Mrs.  Pruitt  by  the  Georgia  Building  & 
Loan  Association)  said  sum  of  $710.  In  this 
posture  of  affairs,  it  appears  that  both  Mrs. 
Davie  and  Mrs.  Pruitt  consulted  A.  C  Fant 
Esq.,  a  member  of  the  Macon  bar,  and  a 
brother  of  Mrs.  Pruitt,  and  a  nephew  of  Mrs. 
Davie,  as  to  what  should  be  done;  and  Mr. 
Fant  undertook  to  effect  a  loan  by  which  the 
desires  of  his  aunt  and  sister  would  be  met. 
The  plan  was  this:  He  applied  to  his  moth- 
er, Mrs.  Annie  E  Fant  to  help;  and  she 
agreed  to  borrow,  and  did  borrow,  from  one 
N.  H.  Harrison,  $1,350,  and  mortgaged  her 
own  estate,  wholly  disconnected  from  any  of 
the  lands  involved  in  this  litigation,  to  secure 
the  loan.  This  $1,350  was  to  be  loaned,  and 
was  loaned  a  few  days  later,  to  Mrs.  Pruitt, 
it  being  agreed  upon  as  a  part  of  the  plan 
that  Mrs.  Davie  should  convey  her  two  tracts 
of  land  to  Mrs.  Pruitt,  one  for  $1,350  cash, 
and  the  assumpUon  of^to^^igi^rt^y^ijt 
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Jt  Of  $1,660,  and  the  other  for  the  $710, 
clahned  by  Mrs.  Pruitt  to  be  due  her  for 
loaned  money,  as  already  stated  by  ns,  and 
the  assumption  of  a  mortgage  debt  of  $700 
resting  on  that  place.  All  this  was  accord- 
ingly done,  whereby  title  to  both  tracts  of 
land  was  vested  In  Mrs.  Pruitt,  and  then  con- 
veyed in  trust  to  Mrs.  Annie  E.  Fant,  to  se- 
cure the  loan  of  $1,350  made  by  her  to  Mrs. 
Pruitt  The  $1,350  was  undisputably  paid 
to  Mrs.  Davie  under  this  arrangement,  and 
the  $710  debt  of  Mrs.  Davie  to  Mrs.  Pruitt 
canceled,  if  it  was  a  real  debt  At  the  date 
of  these  transactions,  it  is  important  to  note 
that  neither  of  these  ladies  had  any  knowl- 
edge of  the  condition  of  Mrs.  Davie's  mercan- 
tile business  conducted  by  her  son,  R.  M. 
Pruitt  It  is  also  important  to  recall,  In  this 
connection,  the  evidence  which  shows  that 
Mr.  A.  G.  Fant  was  the  moving  spirit  In  these 
transactions,  and  that  R.  M.  Pruitt  was  not 
In  fact  R.  M.  Pruitt  was  only  informed  of 
the  arrangement  after  it  bad  been  considered 
by  the  parties  and  Mr.  Fant,  and  he  then 
advised  his  wife,  Mrs.  M.  R.  Pruitt,  against 
it.  We  see  nothing  suspicious  in  the  plan 
adopted,  remembering  what  the  objects  to  be 
attained  were,  as  shown  by  the  evidence,  to 
wit  to  enable  Mrs.  Pruitt  to  collect  her  debt 
of  $710,  and  to  put  Mrs.  Davie  in  possession 
of  some  ready  money.  It  is  true,  all  these 
persons  are  nearly  related  by  blood,  and  that 
the  several  conveyances  were  executed  In 
Mrs.  Fant's  residence,  and  at  or  about  the 
same  time;  but  will  these  circumstances, 
thought  to  be  suspicious,  not  only  obviate  the 
necessity  of  evidence  to  make  good  the  charges 
of  fraud,  but  overturn  all  the  answers  deny- 
ing all  fraud,  and  the  positive  proofs  demon- 
strating the  good  faith  of  these  ladies?  We 
think  not  We  have  said  that  at  this  date 
none  of  these  appellees  knew  anything  of  the 
real  condition  of  Mrs.  Davie's  mercantile  busi- 
ness, and  that  Mrs.  Davie  purposed  flinging 
the  bulk  of  the  $1,350  into  the  litde  mercan- 
tile maelstrom  where  so  much  of  her  funds 
had  already  been  swallowed  up.  But  before 
putting  in  the  last  dollar  she  had  on  earth, 
Mrs.  Davie  prudently  concluded  to  ascertahi 
the  condition  of  her  business  at  the  store. 
She  did  so,  and  then  first  learned  that  it  was 
hopelessly  ruined.  She  then  wisely  deter- 
mined not  to  part  with  all  she  had  left  and 
kept  the  money  intended  for  the  store  to  meet 
her  daily  wants.  Without  this  money  the 
store  could  not  go  on,  and  Stewart,  a  creditor 
for  loans  and  Indorsements  to  about  $2,000, 
learning  of  the  land  sales,  began  to  want  his 
money,  and  the  sale  to  Mrs.  Edwards  took 
place,  as  hereinbefore  detailed,  whereby  Stew- 
art was  paid  In  part.  In  all  these  transactions 
we  find  nothing  that  would  authorize  a  court 
of  equity  to  cancel  Mrs.  Fant's  mortgage  se- 
curity, regardless  of  the  validity  or  invalidity 
of  the  $710  debt  claimed  to  be  due  from  Mrs. 
Davie  to  Mrs.  Pruitt    The  tiUe  to  the  lands 


was  then  In  Mrs.  Pruitt,  and  Mrs.  Fanf  s  oon- 
duct  is  free  from  all  suspicion  of  fraud. 

We  are  thus  brought  to  consider  the  cross 
appeal  of  Mrs.  Pruitt.  The  court  below,  in 
effect  found  that  there  was  no  such  scheme 
to  defraud  as  that  charged  in  the  bill,  but  can- 
celed Mrs.  Pruitt's  title  to  both  tracts  of  land, 
because  a  part  of  the  consideration  recited  In 
one  of  the  deeds  of  conveyance,  viz.  $710,  was 
fictitious  and  simulated.  We  infer  from  all 
the  record  that  this  action  was  based  upon  a 
statement  contained  in  Mrs.  Pruitt's  deposi- 
tion that  the  $710  was  loaned  several  years 
ago;  and  the  statement  in  Mr.  Denfs  deposi- 
tion that  at  the  time  the  loan  of  $1,000  was 
made  by  the  Oeorgia  Building  &  Loan  Asso- 
ciation, R.  M.  Pruitt  the  husband  of  cross 
appellant  said  that  the  loan  was  desired  in 
order  to  replace  that  amount  in  the  mercan- 
tile business  which  had  been  taken  out  hi 
building  a  house  for  Mrs.  Pruitt  It  is  mani- 
fest from  repeated  examinations  of  the  tran- 
script that  Mrs.  Pruitt  confounded  this  $710 
loan  with  an  earlier  loan,  made  about  1804, 
of  ^71.05.  She  did  make  this  last-named  loan 
in  1894,  and  she  made  the  $710  loan  in  Janu- 
ary, 1897.  She  was  simply  mistaken,  and, 
woman-like,  confused  and  confounded  the  two 
loans.  That  Mrs.  Pruitt  actually  loaned  to 
Mrs.  Davie's  mercantile  business  the  $710  in 
January,  1897,  Is  affirmed  more  than  once  by 
R.  M.  Pruitt;  and  his  deposition  is  distinctly 
shown  to  be  true  by  Mrs.  Davie's  check  book, 
and  by  statements  from  the  books  of  the  Mer- 
chants' &  Farmers'  Bank.  This  fact  is  too 
plain  to  admit  of  controversy.  Now,  grant- 
ing that  R.  M.  Pruitt  said  to  Dent  what  Is 
shown  in  Dent's  deposition,  yet  this  may  be 
readily  reconciled  with  Pruitt's  statements 
contained  in  his  deposition  that  the  $710  had 
not  been  paid  out  of  the  store  or  otherwise  on 
March  29th,  when  Mrs.  Pruitt  purchased  the 
lands  from  Mrs.  Davie,  and  in  this  manner. 
In  the  faU  of  1896,  the  $571.65  loan,  with  in- 
terest at  10  per  cent  from  1894,  was  paid  out 
of  the  store,  in  cash  and  merchandise,  and  the 
little  business  depleted  to  this  extent;  and  this 
may  have  made,  and  doubtless  did  make,  R. 
M.  Pruitt  anxious  to  replace  the  considerable 
sum  thus  withdrawn  from  the  mercantile  busi- 
ness in  paying  for  the  erection  of  the  house 
on  Mrs.  Prultf  s  lot  in  Macon.  This  affords 
a  Just  and  reasonable  explanation  of  Prultf  s 
statement  to  Dent,  and  is  the  only  explanaticm 
reconcilable  with  the  other  evidence  in  the 
case.  But  not  only  R.  M.  Pruitt  says  this 
was  a  bona  fide. debt  of  $710;  Mrs.  Pruitt 
says  so  under  oath,  and,  though  clearly  mis- 
taken as  to  the  date  of  this  loan,  she  is  pow- 
erfully corroborated  by  the  documentary  evi- 
dence furnished  from  the  books  of  the  bank. 
Where  is  the  satisfactory  evidence  that  this 
debt  is  fictitious?  We  have  failed  to  find  It 
The  decree  on  direct  appeal  is  affirmed,  and 
on  cross  appeal  reversed,  and  the  cause  re- 
manded. 
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(7S  Mias.  4fl6) 

DORNBS  T.  SUPREME  LODGE,  KNIGHTS 
OP  PYTHIAS  OP  THE  WORLD. 

(Supreme  Oonrt  of  MississippL     Peb.  21, 1888.) 

Mutual  Bbkstit  Ihbubanob— Bt-Law«— Ambni>- 
MBNT— Valid  ITT. 

1.  The  Talid  passage  of  a  by-law  by  the  bq- 
preme  lodge  of  an  insurance  company,  in  a 
mode  not  prohibited  by  its  charter  or  by  the 
general  law  of  the  land,  ifl  a  repeal  of  any  oth- 
er mode  preriously  preBcribed  by  the  aame 
lodge. 

2.  The  mere  fact  that  a  by-law  is  in  the  form 
of  a  resolution  does  not  render  it  any  the  less 
a  by-law. 

3.  Insured,  who  contracted.  In  his  application 
and  certificate  of  life  insurance,  to  be  oound  by 
all  laws  then  in  force  or  thereafter  to  be  enact- 
ed by  the  supreme  lodge,  is  bound  by  a  suicide 
amendment  which  went  into  effect  two  years 
before  his  death. 

4.  A  by-law  of  an  insurance  company  must 
be  general  and  eqnal  in  its  operation. 

Appeal  from  circuit  court,  Hinds  county;  Rob- 
ert Powell,  Judge. 

Action  by  Jacobina  Domes  against  the  Su- 
preme Lodge,  Knights  of  Pythias  of  the  World. 
From  a  judgment  overruling  the  demurrer  to 
defendant's  anawer,  plaintiff  appeals.   Affirmed. 

Tbe  declaration  arerred  that  on  February  8, 
1894,  PhllUp  Schwansenbacker,  a  Knight  of 
Pythias,  applied  ftnr  insurance  hi  the  Endow- 
ment Rank,  and  a  certificate  tn  fayor  of  plains 
tiff  was  iBSoed  for  $1,000,  hi  substance  the  same 
as  the  one  sued  on;  that  (»  March  10,  1804, 
said  Schwanzenbacker  applied  for  additional  hi- 
surance,  and,  without  phiintiff's  knowledge  or 
consent,  surrendered  the  original  certificate,  for 
$1,000,  and  on  April  20, 1804,  a  new  certificate, 
for  $2,000,  waa  executed  and  delivered  to  said 
Schwanzenbacker.  The  certificate  sued  on  con- 
tained the  following  condition:  "It  is  under- 
stood and  agreed  that  any  violation  of  the  with- 
in-mentioned conditions,  or  the  requirements  of 
the  laws  now  or  hereafter  hi  force  governing 
this  rank,  shall  render  this  certificate  null 
and  void."  Five  pleas  were  filed  by  defend- 
ant. The  first  set  up  that,  by  the  written  ap- 
plication upon  which  the  certificate  sued  on  was 
Issued,  Schwanzenbacker  stipuhited  and  agreed 
that.  If  death  should  result  by  self-destruction, 
the  certificate  should  be  nuU  and  void,  and 
that  the  death  of  Schwanzenbacker  resulted 
from  self-destruction.  The  second  plea  avers 
that,  by  the  application  upon  which  the  certifi- 
cate sued  on  was  Issued  and  delivered,  Schwan- 
zenbacker stlpuhited  and  agreed  that  he  would 
be  governed,  and  that  the  contract  predicated  of 
said  application  should  be  controlled,  by  all  the 
laws,  rules,  and  regulations  of  the  Supreme 
Lodge,  Knights  of  Pythias,  and  of  the  board  of 
control  of  the  S^ndowment  Rank,  then  hi  force, 
and  that  might  thereafter,  from  time  to  time, 
be  enacted  by  said  supreme  lodge  or  board  of 
control,  or  submit  to  the  penalties  therein  con- 
tained; that  on  the  12th  and  18th  of  January, 
1803,  at  a  regular  quarterly  session  of  said 
board  of  control,  article  6,  §  1,  of  the  general 
laws  of  said  rank,  was  amended  by  adding: 
**jl  the  death  of  any  member  of  the  Endow- 


ment Rank,  heretofore  admitted  into  the  first, 
second,  third,  or  fourth  classes,  or  hereafter  ad- 
mitted, shall  result  from  sdf-destructlon,  either 
voluntary  or  involuntary,  •  •  •  the  certifi- 
cate issued  to  such  member,  and  all  claims 
against  said  Endowment  Bank,  on  account  of 
such  membership,  shall  be  forfeited;"  and  that 
said  laws,  as  so  amended,  were  on  the  7th 
of  September,  1804,  ratified  and  approved 
and  adopted  hy  defendant;  and  that  the  death 
of  Schwanzenbacker  resulted  from  s^-de- 
Btruction.  The  fourth  plea  avers  that  bi  the 
certificate  sued  on  it  is  provided  that  any  vlo- 
Uitlon  of  the  requirements  of  the  laws  then  or 
thereafter  hi  force,  governing  said  Endowment 
Rank,  should  render  said  certificate  void.  It  then 
avers  that  the  hiws  were  amended  as  set  out  In 
the  second  plea,  and  that  the  death  of  Schwan- 
zenbacker was  the  result  of  self-destruction. 
The  fifth  plea  set  up  that  Schwanz^ibacker  had  • 
engaged  hi  a  prohibited  business.  Plaintiff  de- 
murred to  all  these  pleas.  The  demurrer  was 
overruled,  and  plaintiff  declined  to  reply,  and 
Judgment  final  was  rendered  against  her.  From 
that  Judgment  she  appealed. 

Calhoon  A  Green,  for  appeUant  McWIlUe  it 
Thompson,  for  appeOlee. 

WHITFIELD,  J.  The  present  order  of  Su- 
preme Lodge,  Knights  of  Pythias,  Is  a  new 
corporation,  acting  under  charter  granted  by 
act  of  congress  June  20,  1804,  and  accepted 
by  the  order,  effective  as  of  said  date. 
There  are  two  constitutions  known  to  this 
order,— the  constitution  of  the  order  itself, 
called  the  ^'supreme  constitution";  and  the 
"constitution  of  the  Endowment  Rank."  In 
the  first  **supreme  constitution"— that  of  the 
old  corporation— it  was  provided  (article  14) 
that  '*all  laws,"  etc.,  "of  the  supreme  lodge, 
should  become  of  force  from  date  of  the 
publication  of  the  official  Journal  of  the  su- 
preme lodge,  tmless  otherwise  provided  by 
the  rainreme  lodge."  This  Is  not  now  in 
force,  there  being  substituted  for  it,  in  the 
present  supreme  constitution,  adopted  Sep- 
tember 1,  1804,  section  10,  which  provides 
that  "all  statutes  shall  take  effect  sixty 
days  after  final  passage,  unless  otherwise 
therein  provided."  Publication  of  the  laws 
In  the  official  Journal,  therefore,  does  not 
now  enter  into  the  question  of  their  validity. 
(Counsel  on  both  sides  seem  to  have  over- 
looked this  matter.  The  resolution  putting 
In  force  the  suicide  amendment  was  adopted 
by  the  supreme  lodge,  September  7,  1804, 
and,  as  more  than  60  days  elapsed  thereaft- 
er before  the  insured's  death,  that  question 
is  eliminated;  and  the  supreme  lodge  itself 
having  adopted  this  suicide  amendment,  by 
the  passage  of  the  resolution,  the  sole  ques- 
tion in  this  case  Is  whether  the  mode  of  Its 
adoption  was  proper.  Very  stringent  provi- 
sions are  set  forth  in  the  present  supreme 
constitution  as  to  how  laws  of  the  supreme 
lodge— "supreme  statutes"— shall  be  enacted, 
and  as  to  how  thatp^^^^,^}^{^|t,g<j^^ 
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shall  be  amended.  But  both  the  supreme 
constitution  and  the  constitution  of  the  En- 
dowment Rank  are  wholly  the  acts  of  the 
corporation  (the  order),  and  in  no  sense  any 
part  of  the  charter  (the  gbvemlng  statute, 
the  said  act  of  congress).  And  that  act  of 
congress  uses,  in  its  fourth  section,  the  word 
"constitution"  in  its  accepted  legal  signifi- 
cation. Now,  these  constitutions  are  of  no 
higher  dignity  than  by-laws.  Allr  are,  alike, 
the  creations  of  the  corporation,  and  the 
power  which  creates  can  alter  or  repeal.  So 
far,  therefore,  as  the  mere  mode  of  enact- 
ing the  law— the  suicide  amendment— is  con- 
cerned, it  must  necessarily  follow  that,  the 
adoption  of  the  suicide  amendment  by  the 
resolution  was  a  repeal  of  the  stringent  pro- 
visions of  the  supreme  constitution  referred 
to,  since  the  power  which  first  enacted  them 
was  competent  to  repeal  them  by  the  pas- 
sage of  any  law  in  a  different  mode.  The 
valid  passage  of  a  law  by  the  supreme  lodge, 
in  any  mode  not  prohibited  by  Its  charter  or 
the  general  law  of  the  land,  is  necessarily  a 
repeal  of  any  other  mode  previously  pre- 
scribed by  the  same  supreme  lodge,— the 
same  source  of  power.  The  authorities 
make  this  perfectly  clear.  In  Supreme 
Lodge  V.  Knight,  117  Ind.,  at  page  495,  20 
N.  E.  483,  it  is  said:  "Charters  are  not 
created  by  the  act  of  the  corporation  or  as- 
sociation, but  are  granted  by  the  sovereign 
power  of  the  state.  A  constitution  of  a  vol- 
untary association  or  a  corporation  is  noth- 
ing more  than  a  by-law  under  an  inappro- 
priate name.  The  power  that  can  enact  a 
by-law,  whether  called  a  constitution  or  not, 
can  alter  or  abrogate  it,  unless  some  higher 
rule  restrains  or  prohibits  a  change  or  re- 
peal. When  the  authorities  speak  of  a  char- 
ter they  mean  an  essentially  different  thing 
from  a  law  or  constitution  of  the  associa- 
tion's own  creation.  What  counsel  call  a 
charter  is  nothing  more  than  a  code  of  laws 
established,  not  by  the  sovereign  power  of 
the  government,  but  by  the  creature  of  that 
power,  the  corporation  or  association.  The 
most  that  can  Justly  be  said  is  that  the  la- 
ter by-laws  are  in  conflict  with  the  earlier. 
There  is  therefore  no  clashing  between  cor- 
porate utterances  and  charter  provisions." 
And  this  was  said  by  Elliot,  O.  J.,  speaking 
of  provisions  of  the  supreme  constitution  of 
the  order  itself.  In  Richardson  v.  Society, 
58  N.  H.,  at  page  188,  the  court  say:  "CJom- 
plaint  is  made  that  the  amendment  of  by- 
law 13,  requiring  a  two-thirds  vote  for  the 
admission  of  new  members,  was  not  prop- 
erly and  legally  enacted,  because  its  passage 
was  not  obtained  by  a  vote  of  two-thirds  of 
those  present,  according  to  by-law  12,  re- 
quiring a  vote  of  two-thirds  of  the  members 
present  to  alter  or  amend  the  by-laws  of 
the  society.  •  •  •  By-law  12  was  no  part 
of  the  charter  or  constitution  of  the  society, 
and  not  a  law  for  the  guidance  of  its  officers 
and  agents.  It  was  an  enactment  made  by 
one  meeting  of  the  society  to  govern  the 


proceedings  of  future  meetings,  and  was  hi- 
operative  beyond  the  pleasure  of  the  society, 
acting  by  a  majority  vote  at  any  regular 
meeting.  The  power  of  the  society,  derived 
from  its  charter  and  the  laws  under  which 
it  was  organized,  to  enact  by-laws,  is  con- 
tinuous, residing  in  all  regular  meetings  of 
the  society  so  long  as  it  exists.  Any  meet- 
ing could,  by  a  majority  vote,  modify  or  re- 
peal the  law  of  a  previous  meeting,  and  no 
meeting  could  bind  a  subsequent  one  by  ir- 
repealable  acts  or  rules  of  procedure.  The 
power  to  enact  is  a  power  to  repeal;  and  a 
by-law  requiring  a  two-thirds  vote  of  mem- 
bers present  to  alter  or  amend  the  laws  of 
the  society  may  Itself  be  altered,  amended, 
or  repealed  by  the  same  power  which  enact- 
ed it  Ang.  &  A.  Ck>rp.  459;  Com.  v.  Mayor, 
etc.,  5  Watts,  152,  155;  Christ  Church  v. 
Pope,  8  Gray,  140,  142.  The  society,  by  a 
majority  vote,  might  amend  or  repeal  by- 
law 12.  By  a  like  vote  they  might  adopt 
any  mode  for  the  admission  of  members." 
This  is  directly  in  point.  Mr.  Thompson,  in 
Commentaries  on  the  Law  of  Corporations 
(volume  1,  §  913),  lays  down  the  same  rule, 
saying:  "If  the  charter  is  silent  as  to  the 
formalities  to  be  observed,  a  by-law  may  be 
adopted  by  acts  as  well  as  by  words.*'  To 
the  same  effect  is  Mr.  Freeman  in  his  learned 
note  to  Sayre  v.  Association,  85  Am.  Dec, 
at  page  618.  The  case  of  Kent  v.  Mining 
Co.,  78  N.  Y.  159,  is  easily  susceptible  of  mis- 
construction. It  is  properly  discriminated 
in  Poultney  v.  Bachman,  31  Hun,  53,  which 
upholds  our  view.  There  is  a  dictum  to 
the  contrary  of  our  view  in  Hehitzelman  v. 
Association,  38  Minn.,  at  page  140,  36  N.  W. 
100,  but  ft  is  clearly  erroneous,  and  the  point 
decided  is  not  affected  by  the  dictum.  And 
this  dictum  is  all  that  exhaustive  search  has 
disclosed  in  conflict  with  this  settled  view, 
above  laid  down. 

It  is  said,  however,  that  the  resolution 
adopting  the  suicide  amendment  is  in  no 
sense  a  by-law;  that  it  is  not  a  by-law  adopt- 
ed in  any  mode;  not  in  its  nature  a  by-law, 
or  in  its  mode;  not  a  by-law  at  all.  But 
Mr.  Thompson  says  (volume  1,  Corp.  f  986): 
'*A  resolution  is  not  necessarily  a  by-law, 
though  a  by-law  may  be  in  the  form  of  a 
resolution."  And  the  same  doctrine  is  an- 
nounced in  Drake  v.  Railroad  Co.,  7  Barb., 
at  page  540,  and  in  5  Am.  &  Eng.  Bnc.  Law 
(New  Ed.),  top  of  page  88.  The  mere  fact 
that  a  by-law  is  in  the  form  of  a  resolution 
is  not  determinative.  There  is  much  seem- 
ing force,  at  first  blush,  in  the  contention, 
most  earnestly  insisted  on,  that  the  assured^s 
rights  are  not  to  be  taken  away  by  this  sui- 
cide amendment,  adopted  in  this  resolution 
made,— by  the  adoption  of  this  document 
No.  159,  "in  a  corner,"  as  it  is  said.  But 
two  considerations  are  a  perfect  answer  to 
this  contention:  First,  that  the  insured  con- 
tracted, in  his  application  and  certificate,  to 
be  bound  by  "all  laws  then  in  force,  or  there- 
after ^o  be  enacted  by  the  supreme 
Digitized  by  "^  ^'  " 
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and,  second,  nearly  two  years  elapsed  after 
the  law  went  Into  force  before  the  insured's 
death.  In  the  very  case  relied  on  by  learn- 
ed  counsel  for  appellant  (Hobbs  v.  Associa- 
tion [Iowa]  47  N.  Wm  at  page  981)  it  is  said: 
'<But  it  does  not  follow  that  they  will  be 
bound  by  all  those  [by-laws]  adopted  after 
their  contracts  of  membership  are  'made. 
Whether  they  will  be  or  not  will  depend  up- 
on the  terms  of  their  contract  If  that  pro- 
vide that  members  shall  be  bound  by  all 
articles  pr  by-laws  which  may  at  any  time 
be  adopted,  we  know  of  no  reason  why  it  Is 
not  valid.  In  such  cases,  changes  made  are 
not  in  violation  of  the  contract,  but  are  in 
harmony  wtth  it"  That  is  the  case  here, 
and,  the  supreme  lodge— the  source  of  pow- 
er—having adopted  the  law,  the  insured  is 
bound  by  it  To  this  point  are,  emphatical- 
ly, Bowie  V.  Grand  Lodge  (Cal.)  34  Pac,  at 
page  104;  Supreme  Oommandery  v.  Ains- 
worth,  71  Ala.  436;  Stohr  v.  Society,  82  Cal., 
at  page  500,  22  Pac.  1126;  Supreme  Lodge 
V.  La  Malta  (Tenn.  Sup.)  31  S.  W.  493;  Su- 
preme Lodge  V.  Stein  (Miss.)  21  South.  559; 
and  many  other  authorities.  It  will  be  not- 
ed that  this  by-law  steers  dear  of  the  ob- 
jection that  it  is  not  general  and  equal  in  its 
operation,  and  does  not  fail  under  the  con- 
denmation  of  cases  like  Budd  v.  Railway 
Go.  (Or.)  15  Pac.,  at  page  061.  Stein's  Case 
turned  upon  the  fact  that  this  very  by-law 
was  there  adopted  by  the  board  of  control, 
whose  action  was  a  nullity.  Here  the  su- 
preme lodge  itself— the  true  source  of  power 
—has  enacted  it  It  follows  from  these 
views  that  the  Judgment  muat  be,  and  it  is 
hereby,  affirmed. 


(m  Ala.  S48) 
JACKSON  COUNTY  v.  DERRICK  et  al. 
(Supreme  Court  of  Alabama.     Feb.  2,  1898.) 

COUHTT  TrBABUBER— MiSlPPROFRIATION  OF  FUKDS 

—Action  on  Bond  —  Ukbboisterbd  Witnbss 
Cbbtitigates—Rbgistration— Equity— Amend- 
MBNT— Dismissal,  ot  Bill. 

LLaws  1880-81,  p.  231,  S  6,  requires  the 
county  treasurer  to  pay  certain  claims  based 
on  witness  certificates  out  of  its  fine  and  for- 
feiture fund  on  compliance  with  certain  condi- 
tions. Eddy  that  any  such  claimant  could  not 
sue  the  sureties  on  the  bond  of  the  treasurer 
for  a  misappropriation  of  the  moneys  of  such 
fnnd  by  the  latter,  since  such  misappropriation 
involved  the  violation  of  a  duty  to  the  public, 
and  not  to  an  individual  claimant,  whose  cause 
of  action  arose  only  upon  the  nonpayment  of 
his  claim,  upon  presentation. 

2.  Ck>de  1852,  (3619  (Cr.  Code  1886,  §  4894), 
declaring  that  "all  fines  and  forfeitures  in 
state  causes,  unless  otherwise  provided,  go  to 
the  county  in  which  the  indictment  was  found 
and  judgment  is  entered  for  the  state  for  the 
use  of  the  county,"  vests  in  the  county  such  ti- 
tle and  ownership  in  the  fund  that  it  is  entitled 
to  sue  in  its  own  name  the  sureties  on  the  bond 
of  the  county  treasurer  for  the  misappropria- 
tion bv  him  of  «)uch  fund,  though  the  state  re- 
tains legislative  control  over  such  fund,  as  over 
all  county  and  state  funds  or  revenues. 

3.  A  mere  change  in  the  phraseology  of  a 
Uw  on  a  general  revision  of  the  statutes  should 
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not  be  construed  to  effect  a  change  of  the  law 
unless  such  is  the  clear  legislative  intent. 

4.  If  it  be  assumed  that  the  state,  by  appro- 
priating a  county  fund  to  a  specific  use,  from 
which  It  may  not  be  diverted,  makes  the  coun- 
ty a  trustee  thereof,  the  county  may  maintain 
a  suit  in  that  capacity  for  a  misappropriation 
of  the  trust  funds. 

5.  Cr.  Code  1886,  §  4889  (Code  1876,  §  4460), 
makes  certain  witness  certificates  payable  by 
the  county  treasurer  out  of  any  fines  and  for- 
feitures in  the  treasury.  Laws  1880-81,  p. 
231,  §  5,  requires  the  clerk  of  the  circuit  court 
to  enter  in  a  book  kept  by  the  treasurer  a  cer- 
tified list  of  all  certificates  issued  by  him. 
Section  6  provides  that  the  list  shall  be  deliv- 
ered to  the  treasurer,  and  that  he  shall  pay  the 
certificates  in  the  order  of  their  entry,  and 
that,  *'when  a  certificate  is  paid,  the  fact  shall 
be  marked  on  said  book  with  the  date  of  pay- 
ment, and  the  certificate  shall  be  surrendered." 
Held,  that  such  certificates  must  be  registered 
by  the  clerk  before  they  become  a  charge  on 
the  fine  and  forfeiture  fund,  and  payment  there- 
of without  such  registration  constitutes  a  mis- 
appropriation of  the  fund. 

o.  In  a  suit  by  a  county  against  the  sureties 
on  the  bond  of  the  treasurer  for  misappropria- 
tion of  funds  by  him  in  paying  unregistered 
witness  certificates,  the  county  is  not  estopped 
from  asserting  the  invalidity  of  the  certificates 
because  of  the  laches  of  the  clerk  of  the  cif^ 
cuit  court  In  failing  to  register  them  as  requir- 
ed by  law. 

7.  A  bill  by  a  county  against  the  sureties  on 
the  bond  of  the  county  treasurer,  which  seeks 
to  enforce  the  lien  of  the  bond  on  the  latter*8 
real  estate  (Code  1886,  §  265),  should  not  be 
dismissed  for  want  of  equity. 

8.  If  a  bill  in  a  suit  by  a  county  on  the  bond 
of  the  county  treasurer  for  misappropriation  of 
the  moneys  of  a  particular  fund  is  defective  in 
seeking  an  accounting  of  such  fund  only,  and 
not  of  all  the  accounts  of  the  treasurer,  the 
defect  is  curable  by  amendment. 

9.  Defects  in  a  bill  in  equity  which  may  be 
cured  by  amendment  are  not  reached  by  a  mo- 
tion to  dismiss  for  want  of  equity. 

Appeal  from  chancery  court,  Jackson  county; 
William  H.  Shnpson,  Judge. 

BlU  by  Jackson  county  against  L.  Derrtek  and 
others.  From  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Reversed. 

The  bill  In  this  case  was  filed  by  Jackson 
oounty  against  the  appellees,  who  were  the  ad- 
ministrator of  one  J.  M.  Dicus,  deceased,  and 
were  sureties  on  the  successive  bond  oi  said  J. 
M.  Dicus,  deceased,  as  treasurer  of  the  jounty 
of  Jackson.  The  bill  averred  the  election  of 
Dicus  as  treasurer  of  Jackson  oounty  in  the 
years  1888  and  1892,  and  that  the  respondents, 
with  the  exception  of  the  administrator,  were 
sureties  on  the  bonds  of  said  J.  M.  Dicus,  which 
were  given  by  him,  as  treasurer  of  said  county, 
after  his  election  in  1888  and  1892,  respectively. 
That  as  said  treasurer  he  had,  during  each  of  his 
terms  6f  ofl^ce,  received  large  amounts  of  mon- 
ey, a  large  portion  of  which  constituted  the  fine 
and  forfeiture  fund  of  Jackson  county.  The  bill 
then  avers  as  follows:  "Under  the  laws  of  the 
state,  and  especially  an  act  approved  March  1, 
1881,  it  was  the  duty  of  said  Dicus  to  pay  out  of 
the  fine  and  forfeiture  fund  witness  certificates 
Issued  thereon,  in  the  order  in  which  they  were 
entered  on  a  book  to  be  made  out  by  the  clerk 
of  the  circuit  court,  and  filed  with  the  said  treaa- 
nrer.    Durhig  both  terms  said  Dicus,  as  treastf^ 
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rer,  paid  a  large  number  of  said  certificates  out 
of  said  fine  and  forfeiture  fund,  which  had  not 
been  registered  at  all.  A  list  of  the  claims  so 
paid  by  him,  with  the  amount  of  each.  Is  here- 
with filed,  and  made  Exhibit  0  hereto.  Said 
claims  were  notlegal  claims  against  complainant 
or  said  fund.  Complainant,  after  diligent  effort, 
Is  unable  to  find  all  the  dates  of  said  respective 
payments,  and  cannot  ascertain  during  which 
term  of  office  they  were  made.  Said  Dicus  did 
not  enter  on  his  books  all  the  dates  of  such  pay- 
ments, and  there  Is  no  record  showing  aU  the 
correct  dates  of  the  respective  payments.  It  is 
true,  however,  that  part  of  the  clahns  were  paid 
during  his  first  term  of  office  and  part  of  thexp 
during  his  second  term.  The  book  kept  by  saiid 
Dicus  as  such  treasurer,  under  said  bonds,  shows 
tiie  said  payments  were  made  after  April  1, 
1891,  and  prior  to  March  81,  1893.  Said  Di- 
cus, as  treasurer,  during  said  terms  of  office, 
paid  many  claims  more  than  once,  making  the 
payments  out  of  the  said  fine  and  forfeiture 
fund.  The  claims  so  paid  by  hhn  amounted  to 
more  than  $3,000.  A  list  of  such  claims  is  made 
Exhibit  D  to  this  bill.  Complainant,  after  dili- 
gent effort,  Is  unable  to  ascertain  and  state  all 
the  dates  of  said  several  payments  so  as  to  show 
which  of  them  were  made  during  the  second 
term.  The  said  Dicus  so  kept  his  said  books  as 
treasurer  as  not  to  show  all  the  dates  of  such 
payments.  It  is  true,  however,  that  part  of 
said  payments  were  made  during  his  first  term 
of  office  and  part  during  his  second  term  of  of- 
fice. Said  payments  were  made  between  March 
1,  1890,  and  May  31,  1893.  Said  payments 
shown  by  Exhibits  C  and  D  were  breaches  of 
the  official  bond  of  said  Dicus  as  treasurer,  and 
the  sureties  on  said  bonds  are  liable  for  the 
breaches  of  said  official. bonds.  Said  Dicus,  as 
treasurer,  never  made  any  settiement  of  his 
official  trust,  and  the  said  sums  so  misappro- 
priated by  the  said  treasurer  have  never  been 
accounted  for  or  repaid  to  complainant  At  the 
time  of  his  said  second  election  said  J.  M.  Di- 
cus was  seised  and  possessed  of  the  following 
described  real  estate:  [Here  followed  a  descrip- 
tion of  real  estate  situated  in  Jackson  ootmty.] 
The  said  last  bond  given  by  said  Dicus  as 
treasurer  Is  a  lien  on  said  real  estate.  Said 
real  estate  Is  now  In  possession  of  W.  A.  Coffet, 
who  claims  to  own  the  same.  The  Infant  de- 
fendant, Farrls  Dicus,  is  the  only  heir  at  law 
of  said  J.  M.  Dicus.  Said  J.  M.  Dicus,  as  treas- 
urer, during  his  said  terms  of  office,  overpaid 
many  claims,  making  the  payment  out  of  the 
fine  and  forfeiture  fund.  The  sums  of  money 
so  overpaid  by  him  amount  to  about  $100,  and 
perhaps  more.  A  list  of  such  claims,  isihowing 
the  amount  overpaid  on  each,  is  made  Exhibit 
A  hereto.  The  book  kept  by  the  said  Dicus  as 
treasurer  fklls  to  show  all  the  dates  of  said 
payments,  and  oomplahiant  Is  unable  to  ascertain 
which  of  the  said  payments  were  made  during 
his  first  term  of  office  and  which  during  his 
second  term,  but  the  dates  or  approximate  dates 
of  said  payments  will  appear  in  the  further 
progress  of  this  cause.  Complainant  alleges  that 
the  said  overpayments  made  by  the  said  Dicus 


were  breaches  of  the  official  bonds  of  said  treas- 
urer, and  that  the  sureties  on  said  bonds  are  lia- 
ble for  the  same.  The  said  Dicus  has  never  in 
any  way  accounted  for  or  repaid^  to  the  com- 
plainant the  said  sums  so  misappropriated  by 
him  as  treasurer."  The  relief  prayed  for  was 
"that  a  decree  of  reference  may  be  had  to  a 
register  appointed  by  the  court,  and  that  an 
account  be  taken  between  the  complainant  and 
said  J.  M.  Dicus  as  treasurer,  and  tiiat  it  be  as- 
certained what  sum  was  due  the  complainant  on 
account  of  said  defaults  during  said  Dicus'  first 
term  of  office,  and  what  sum  was  due  on  ac- 
count of  said  alleged  defaults  during  his  second 
term  of  office,  and  that  he  might  be  charged 
with  an  sums  which  he  had  Improperly  paid  out 
and  expended,  and  that  a  decree  be  rendered 
for  complainant  for  such  sums,  and  that  a  lien  be 
set  and  established  upon  the  said  real  estate  for 
the  sum  found  to  be  due  on  account  of  defi&ults 
made  during  his  said  second  term  of  office,  and 
that  said  lands  be  sold  for  tiie  satisfaction  there- 
of, and  that  a  personal  decree  be  rendered 
against  the  sureties  on  his  said  first  bond  fbr  all 
defaults  and  breaches  of  said  bond  made  during 
his  said  first  term  of  office,  and  that  a  personal 
decree  be  rendered  against  said  sureties  on  said 
second  bond  for  all  breaches  thereof  and  deCanlts 
made  by  said  treasurer  during  his  said  second 
term  of  office,  and  that  title  to  the  said  real 
estate  at  the  sale  thereof  be  devested  out  of  said 
Farrls  Dicus  and  vested  in  the  purchaser  at  such 
sale,  and  for  all  such  other  further,  general,  and 
different  relief  as  the  fiicts  stated  entitied  it  to." 
The  defendants  demurred  to  the  bill  upaa  the 
following  grounds:  *'(1)  The  bill  does  not  show 
the  kind  or  character  of  claims  against  the  fine 
and  forfeiture  fund  which  are  alleged  lo  have 
been  Illegally  paid,  or  what  the  said  dalma  were 
for.  (2)  They  demur  to  section  6  of  the  bill, 
because  said  section  does  not  show  that  the 
claims  alleged  to  have  been  illegally  paid  were 
of  a  kind  and  character  which  the  law  requhred 
to  be  registered.  (8)  Said  section  alleged  no  rea- 
son why,  or  from  what  cause,  the  claims  there- 
in mentioned  were  not  legal  and  just  claims 
against  the  said  fine  and  forfeiture  fund.  (4) 
The  want  of  registration,  as  set  forth  In  said 
section,  does  not  and  did  not  render  the  said 
daims  hivalid,  as  alleged  hi  said  section.  The 
statute  requiring  claims  to  be  registered  in  a 
book  by  the  clerk  of  the  cfarcult  court  of  said 
county  is  merely  directory^  and  his  failure  to  per- 
form said  duty  does  not  Uivalidate  a  lawful 
claim  against  the  fine  and  fbrfelture  fund  of 
said  county.  (5)  Complainant  Is  estopped  to  set 
up  the  failure  of  its  own  officer,  the  circuit  court 
derk,  to  perform  his  official  duty  hi  regard  to 
the  registration  of  claims  against  said  fine  and 
forfeiture  fund  as  a  ground  or  cause  of  their 
invalidity.  (6)  The  bill  does  not  show  that  said 
claims  alleged  not  to  have  been  registered  were 
not  issued  to  the  holders  for  services  actually 
performed  for  the  complainant,  such  as  author- 
ized their  Issuance,  or  that  they  were  not 
fuUy  Issued  and  signed  by  the  proper  officer,  or 
that  said  holders  had  done  anything  to  ren- 
der  Bald  dalins  fllegjg^.^w ^^t^O^^f^ed 
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to  do  anything  which  the  law  required  of  them. 
(7)  The  defendants  demur  to  section  8  because 
It  does  not  show,  and  the  bill  does  not  show, 
that  the  clahns  against  the  fine  and  forfeiture 
fund  of  said  county  alleged  to  hare  been  paid 
more  than  once  by  the  said  J.  M.  Dicus,  treas- 
urer, were  paid  more  tlian  once  knowingly,  or 
from  any  fault  or  neglect  of  the  said  J.  M.  Di- 
cus, treasurer."  The  defendants  moved  the 
court  to  dismiss  the  bill  for  the  want  of  equity. 
On  the  submission  of  the  cause  on  the  demurrers 
and  motion  the  chancellor  rendered  a  decree  sus- 
taining the  motion,  and  dismissing  the  bill  for 
the  want  of  equity.  From  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition  there- 
of as  error. 

R.  N.  Clopton  and  Shelby  ft  Pleasants,  for 
appellant.  J.  B.  Brown  and  Martin  ft  Boul- 
din,  for  appellees. 

BRICKELL,  C.  J.  The  case  is  an  appeal 
from  a  decree  of  the  court  of  chancery  sus- 
taining demurrers,  and  dismissing  for  want 
of  equity  an  original  bill  for  relief,  in  which 
the  appellant  was  the  party  complainant 
The  principal  purpose  of  the  bill  is  to  com- 
pel the  sureties  on  successive  bonds  of  a  de- 
ceased county  treasurer  to  an  accounting  of 
the  fine  and  forfeiture  fund  the  principal 
had  received,  and  to  the  payment  of  such 
parts  thereof  as  he  had  misappropriated; 
the  misappropriation  consisting  in  the  ap- 
plication of  the  fund  to  the  payment  of 
claims  which  were  not  legally  chargeable 
upon  it,  and  in  the  payment  more  than  once, 
and  in  the  overpayment,  of  other  claims 
which,  in  their  nature  and  character,  were 
chargeable  upon  and  payable  from  the  fund. 
The  argument  chiefly  pressed  by  the  counsel 
for  the  appellees  in  support  of  the  decree  dis- 
missing the  bill  for  want  of  equity  rests  up- 
on the  proposition  that  a  county  has  not,  in 
and  to  the  fine  and  forfeiture  fund,  such 
right  and  interest  as  entitles  it  to  sue  a 
county  treasurer  for  its  misappropriation; 
that  the  right  of  suit  or  of  action  resides  ex- 
clusively in  the  state,  or  in  claimants  of  the 
fund  to  whose  use  the  statutes  appropriate 
It,  and  who  may  be  disappointed  by  the  offi- 
cial delinquency.  The  general  statute  now 
devotes  the  fund  primarily  to  the  payment 
of  the  costs  and  fees  attending  the  adminis- 
tration of  the  criminal  law.  The  local  stat- 
ute prevailing  in  the  county  of  Jackson,  as 
will  appear  hereafter.  In  some  particulars 
varies  from  the  general  statute,  while  It  de- 
votes the  fund  to  like  uses  to  which  it  is 
devoted  by  that  statute;  but  it  works  no 
change  Ui  the  duty  and  liability  of  the  coun- 
ty treasurer  in  respect  to  the  fund,  nor  in 
the  ownership  of  the  fund.  The  fund  had 
passed  into  the  county  treasury.  There  was 
no  other  depository  of  it,  and  upon  the  trea- 
surer devolved  the  duty  of  keeping  and 
disbursing  it  according  to  law.  Consistent- 
ly with  the  allegations  of  the  bill,  the  misap- 
propriation imputed  to  the  treasurer  had  not 


diminished  the  fund  to  such  an  extent  that 
it  was  insufficient  to  satisfy  all  outstanding 
claims  upon  it,  if  any  si^ch  claims  there 
were;  and,  if  such  claims  existed,  a  misap- 
propriation, or  the  waste  or  conversion  of 
the  fund  by  the  treasurer,  would  not  have 
furnished  the  claimants  a  cause  of  action. 
The  duties  of  the  treasurer  are  prescribed 
and  carefully  enumerated  by  the  statute. 
Code  1886,  §  915.  The  greater  part  of  these 
duties  are  owing  to  the  public,  as  represent- 
ed by  the  county,  and  are  readily  separable 
and  distinguishable  from  the  duties  Imposed 
for  the  benefit  of  individuals,  and  owing 
them  peculiarly.  The  duty  to  individuals,  as 
it  may  be  summarized,  is  the  payment  from 
funds  in  the  treasury  of  claims  against  the 
county,  and  of  claims  on  the  fine  and  for- 
feiture fund,  on  presentation,  in  the  order, 
and  upon  the  conditions  of  payment,  the 
statutes  may  prescribe.  A  misappropriation, 
or  the  waste  or  conversion  of  funds  com- 
ing to  the  possession  of  the  treasurer,  would 
not  avoid  or  excuse  the  neglect  or  nonper* 
formance  of  the  duty,  and  is  not  the  injury 
whiph  entitles  the  individual  having  claims 
against  the  county,  or  claims  upon  the  fine 
and  forfeiture  fund,  to  maintain  suits  be- 
cause of  the  official  delinquency..  It  is  the 
nonpayment  of  the  claims  on  presentation, 
in  the  order  and  upon  the  terms  and  condi- 
tions of  payment  the  statutes  may  prescribe, 
funds  having  come  to  the  possession  of  the 
treasurer  properly  applicable  in  payment, 
which  constitutes  the  official  liability,  and 
furnishes  each  disappointed  claimant  a  cause 
of  action.  In  Mecbem,  Pub.  Off.  f  597,  it 
is  said:  "The  liability  of  a  public  officer  to 
an  individual  is  based  upon  and  is  co-ex- 
tensive with  his  duty  to  the  hudivldual  or  the 
public.  If  to  the  one  or  the  other  he  owes 
no  duty,  to  that  one  he  can  incur  no  lia- 
bility.*' In  the  succeeding  section  it  Is  said: 
"The  first  question  for  determination,  there- 
fore, in  considering  the  liability  of  a  public 
officer  to  private  action,  is  whether  that  offi- 
cer owes  any  duty  to  the  individual  com- 
plaining. If  be  does  not,  then  the  individual 
has  no  right  of  action,  even  though  he  may 
have  been  injured  by  the  action  or  nonac- 
tion of  the  officer.*'  The  safe-keeping  of  the 
moneys  of  the  county,  and  their  disburse- 
ment according  to  law,  is  the  primary  duty 
of  the  county  treasurer,— a  duty  owing  to  the 
public,  and  not  to  individuals.  If  there  is  a 
breach  of  the  duty,  followed  by  a  loss  of 
the  moneys,  whether  the  loss  results  from 
misappropriation,  or  from  waste  or  conver- 
sion, the  title  to  and  ownership  of  the  funds 
determines  the  right  of  suit  or  of  action.  If 
tide  and  ownership  reside  hi  the  state,  the 
county  may  not  sue;  and,  conversely,  if  title 
and  ownership  reside  in  the  county,  the  state 
may  not  sue.  People  v.  IngersoU,  58  N.  Y.  1. 
This  brings  us  to  a  consideration  of  the 
remaining  point  on  which  the  argument  in 
support  of  the  decree  dismissing  the  bill  de- 
pends.   The  ^onstituentfte9%yltov?Re^TO 
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fines,  the  pecuniary  punishments  of  misde- 
meanors, the  mulcts  or  penalties  imposed  for 
contempts  by  courts  or  judicial  officers,  and 
the  penalties  Inflicted  on  nonattending  ju- 
rors in  obedience  to  summons,  forfeitures, 
the  adjudged  breaches  of  recognizances  of 
bail  taken  in  criminal  cases,  and  of  recog- 
nizances of  witnesses  for  the  state,  and  the 
penalties  adjudged  against  such  witnesses 
for  neglect  to  obey  the  mandates  of  sub- 
poenas Issued  to  and  served  upon  them. 
Having  these  constituents,  distinguished 
from  all  other  public  funds  or  revenues  by 
the  source  from  which  it  Is  derived,  the  fund 
has  existed  from  the  earliest  period  of  leg- 
islation. Scruggs  V.  Underwood,  54  Ala. 
186;  State  v.  Coleman,  73  Ala.  550;  Herr  v. 
Seymour,  76  Ala.  273;  Sessions  v.  Boykin,  78 
Ala.  328.  Issuing  from  violations  of  the 
criminal  law,  and  from  the  breaches  of  ob- 
ligations and  duties  to  the  state,  all  right, 
title,  and  interest  in  and  to  the  fund,  and 
the  consequent  capacity  to  maintain  actions 
or  suits,  of  which  it  may  be  the  subject- 
matter,  could  not,  in  the  absence  of  legis- 
lation providing  otherwise,  reside  elsewhere 
than  In  the  state.  The  fund  originally  was 
payable  into  the  territorial  treasury,  not  im- 
pressed with  or  devoted  to  any  particular 
use  or  purpose,  subject,  as  were  all  other 
public  funds  or  revenue,  to  legislative  ap- 
propriation, and  the  territorial  auditor  of 
public  accounts  was  authorized  to  maintain 
suits  against  delinquent  officers  charged  with 
duty  in  respect  to  it  Gomp.  Laws  Ala. 
1823,  p.  214,  S  44;  Id.  p.  216,  f  56;  Id.  p. 
364,  §  44;  Id.  p.  365,  §§  1-6;  Id.  p.  367,  §S  1-3. 
In  1815  an  act  was  passed,  as  expressed  on 
its  face,  "for  the  purpose  of  providing  a 
fund  to  pay  county  expenses,"  declaring, 
among  other  things,  that  thereafter  all  fines 
and  forfeitures  should  be  paid  Into  the  treas- 
ury of  the  county  in  which  they  were  in- 
curred, "and  not  into  the  territorial  treas- 
ury." The  clerks  of  the  courts  were  requir- 
ed to  make  to  the  county  treasurer  the 
reports  and  accounts  of  the  fund  they  had 
been  required  to  make  to  the  territorial  au- 
ditor of  public  accounts,  and  to  pay  him 
the  money  when  collected,  at  the  same  time, 
and  in  the  same  manner,  they  had  been  re- 
quired to  make  payment  into  the  territorial 
treasury;  and  the  county  treasurer  was  au- 
thorized to  maintain  suits  against  officers 
delinquent  in  the  performance  of  duty  in 
regard  to  the  fund.  Id.  p.  672,  S  3*  Leg- 
islative power  over  public  revenue,  from 
whatever  source  derived,  no  element  of  con- 
tract intervening,  compelling  a  particular 
application  or  appropriation,  is  unrestrained 
by  constitutional  limitation.  From  the  very 
nature  of  the  fine  and  forfeiture  fund,  be- 
cause of  the  sources  from  which  it  is  de- 
rived. It  Is  particularly  true  that  legislative 
domhiion  over  it  Is  absolute.  State  v. 
Stone,  69  Ala.  206;  Sessions  v.  Boykhi,  78 
Ala.  326;  Harold  v.  Herrington,  d5  Ala.  393, 
11  South.  131.    Originally    a  fund  payable 


only  into  the  general  public  treasury,  receiv- 
able only  by  the  officers  charged  with  duties 
hi  respect  to  the  territorial  government,  the 
legislation  to  which  we  are  referring  con- 
verted it  into  a  county  fund,  payable  into 
the  county  treasury,  charging  the  county 
treasurer  with  the  duty,  and  clothing  him 
with  the  authority  in  respect  to  it,  which 
devolved  on  the  territorial  auditor  of  pub- 
lic funds  while  it  pertained  to  the  general 
public  treasury.  And  it  must  be  observed 
that  it  passed  into  the  county  treasury  as 
It  had  existed  in  the  territorial  treasury, 
unimpressed  by  a  devotion  to  any  particular 
uses  or  purposes,  not  distinguished  from 
other  county  revenue,  subject  to  application 
or  appropriation  to  any  and  all  county  uses. 
After  the  formation  of  the  state  government, 
the  enactment  was  introduced  into  subse- 
quent revisions  of  the  statutes  without  other 
change  than  in  verbiage,— the  substitution 
of  the  word  "state"  for  "territory"  and  "ter- 
ritorial" (Alkin,  Dig.  p.  201,  §  10;  Clay,  Dig. 
p.  249,  §  10);  remaining  of  force,  the  gen- 
eral law  governing  the  fund  and  its  ad- 
ministration, until  the  adoption  of  the  Code 
of  1852,  though  there  was  much  of  local 
legislation  in  respect  to  the  fund  prevail- 
ing in  different  counties. 

The  Code  of  1852  (section  3619)  declared: 
"All  fines  and  forfeitures  in  state  cases,  un- 
less otherwise  provided,  go  to  the  county  in 
which  the  indictment  was  found,  and  Judg- 
ment is  entered  for  the  state  for  the  use  of 
the  county."  With  changes  of  phraseology, 
not  now  material,  this  section  has  been  In- 
corporated into  each  subsequent  revision  and 
codification  of  the  statutes,  and  is  now  the 
general  law  touching  the  fund  and  its  own- 
ership. Rev.  Code  1867,  §  3763;  Code  1876, 
S  4458;  Cr.  Code  1886,  f  4894.  The  history 
of  re-enacted  statutes  having  the  same  sub- 
ject-matter aids  materially  in  the  interpreta- 
tion and  construction  of  the  later  enactment, 
and  this  may  suffice  as  a  reason  for  the 
rather  extended  reference  to  the  pre-exist- 
ing statutes  creating  the  fund,  and  directing 
its  destination  and  uses.  The  Code  of  1852 
was  a  revision  and  re-enactment  of  all  for- 
mer statutes  introduced  into  and  forming 
part  of  it  And  it  has  been  said  that  "it 
has  long  been  a  cardinal  and  controlling 
maxim  that,  where  a  law  antecedently  to  a 
revision  of  the  statutes  is  settled,  either  by 
clear  expressions  In  the  statutes  or  adjudica- 
tions on  them,  the  mere  change  of  phraseol- 
ogy shall  not  be  deemed  or  construed  a 
change  of  the  law,  unless  such  phraseology 
evidently  purport  an  intention  in  the  legis- 
lature to  work  a  change."  Sedg.  St.  & 
Const  Law  (2d  Ed.)  365.  The  maxim  has 
been  applied  in  the  construction  of  the  Code. 
In  Landford  v.  Dunklin,  71  Ala.  609,  it  was 
said:  "The  statute,  as  embodied  in  the 
Code,  Is  changed  in  phraseology.  Words  are 
omitted  which  were  found  in  the  former 
statute,  but  there  is  no  Indication  of  a  leg- 
islative intent  to  change  J9icj9?^pg^l^^ 
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former  statute;  certainly  not  to  vary  the 
effect  of  the  administration  committed  to  the 
sheriff  or  coroner.  No  rule  of  statutory  con- 
struction rests  upon  better  reasoning  than 
that  In  the  reyision  of  statutes  alteration  of 
phraseology,  the  omission  or  addition  of 
words,  will  not  necessarily  change  the  oper- 
ation or  construction  of  former  statutes. 
The  language  of  the  statute  as  revised,  or  the 
legislative  intent  to  change  the  former  stat- 
ute, must  be  clear,  before  it  can  be  pro- 
nounced that  there  Is  a  change  of  such  stat- 
ute in  construction  and  operation.*'  From 
the  time  of  its  original  adoption  it  has  been 
of  frequent  observation  that  brevity  of  ex- 
pression was,  with  the  framers  of  the  Ck>de 
of  1852,  a  cardinal  principle.  The  substance 
of  two  or  more  sections  of  statutes  previous- 
ly enacted  was  condensed  into  one  section 
or  sentence  whenever  their  provisions  and 
subject-matter  would  permit  such  condensa- 
tion. Rupert  V.  Elston,  35  Ala.  79;  Posey  v. 
Pressley,  60  Ala.  243;  Railroad  Co.  v.  Hugh- 
es, 76  Ala.  580.  Under  the  pre-existing  statute, 
as  we  have  seen,  fines  and  forfeitures  passed 
into  the  county  treasury,  unaffected  by  a 
devotion  or  appropriation  to  particular  uses, 
in  its  original  form,  expressing  on  its  face 
the  legislative  intent  to  raise  a  fund  to  de- 
fray county  expenses,  charging  the  county 
treasurer  with  the  duty  of  keeping  and  dis- 
bursing It  according  to  law.  The  section  of 
the  Code  of  1852,  which  has  been  substantial- 
ly incorporated  in  the  succeeding  Codes,  con- 
tains no  words  indicative  of  a  legislative  in- 
tent to  change  the  nature  and  character  of 
the  fund,  its  custody,  or  its  administration. 
It  is  but  one  of  the  numerous  instances  of 
the  condensation  of  former  statutes,  and  a 
legislative  intent  to  change  the  pre-existing 
statutes  in  meaning  and  operation  cannot  be 
fairly  deduced  from  it  Fines  and  forfei- 
tures "go"  to  the  county  in  which  the  indict- 
ment was  found,  unless  otherwise  provided, 
is  the  equivalent  of  saying  "belong"  to  the 
county,  when  read  in  the  light  of  the  succeed- 
ing words  and  of  legislative  history.  "And 
Judgment  therefor  must  be  entered  In  favor 
of  the  state,  for  the  use  of  the  particular 
county,"  the  Judgment  importing  that,  while 
necessarily  rendered  in  favor  of  the  state, 
because  it  was  the  law  of  the  state  which 
was  broken,  or  the  breach  of  an  obligation 
owing  the  state,  or  the  nonperformance  of  a 
duty  owing  the  state,  the  fruits  of  the  re- 
covery belonged  to  the  county;  the  county 
had  in  them,  the  real,  exclusive,  beneficial 
interest  And  in  this  connection  it  may  be^ 
observed  that  until  the  adoption  of  the  Penal 
Code  of  1866,  incorporated  in  the  Revised 
Code  of  1867,  the  general  law  did  not,  with 
the  exception  of  compensation  of  witnesses 
for  the  state  in  criminal  cases  in  certain 
contingencies,  devote  or  appropriate  the  fund 
to  particular  uses. 

In  some  of  our  decisions,  in  construction 
of  local  statutes,  and  notably  in  the  case  of 
Brown  v.  Parris,  98  Ala.  314,  9  South.  603, 


to  which  we  are  now  referred,  it  has  been 
said,  and  very  properly  said,  that  the  court 
of  county  commissioners  has  no  authority 
or  control  over  the  fund;  by  which  no  more 
was  intended,  or  could  have  been  intended, 
than  that  the  particular  statute  under  con- 
sideration devested  them  of  all  authority  or 
control  by  which  they  could  deflect  the  fund 
from  the  particular  uses  to  which  the  stat- 
ute devoted  it,  appropriating  it  as  they  may 
appropriate  the  general  funds  or  revenue  of 
the  county;  nor  were  the  claims  on  the  fund 
subject  to  the  audit  and  allowance  of  the 
court.  This  is  now  true  of  the  fund  as  it 
exists  under  the  general  law,  devoted  to 
specific  uses.  The  particular  question  in- 
volved In  Brown  v.  Parris,  supra,  was  wheth- 
er it  was  within  legislative  competency  to 
revive  claims  against  the  fine  and  forfeiture 
fund  of  Marshall  county,  which  were  barred 
.by  the  neglect  to  register  them  in  accord- 
ance with  a  pre-existing  statute.  Legisla- 
tive power  over  the  fund,  and  its  appropria- 
tion in  legislative  discretion,  was  declared 
as  it  had  been.  decUired  in  former  decisions, 
to  some  of  which  we  have  referred,  and  it 
was  declared  that  the  revival  of  the  claims 
did  not  contravene  section  56  of  article  4 
of  the  constitution.  The  part  of  the  decision 
now  relied  on  is  expressed  as  follows:  "The 
court  of  county  commissioners  has  no  con- 
trol over  the  fines  and  forfeitures,  or  power 
to  dispose  of  the  fund  though  placed  in  the 
custody  of  the  county  treasurer  for  con- 
venient disbursement  pursuant  to  law.  Sec- 
tion 4458  of  Code  of  1876  (section  4894  of  the 
Criminal  Code  of  1886),  which  declares,  'All 
fines  go  to  the  county  in  which  the  indict- 
ment was  found  or  the  prosecution  com- 
menced, unless  otherwise  expressly  provid- 
ed, and  Judgment  therefor  must  be  entered 
in  the  name  of  the  state  for  the  use  of  the 
particular  county,*  does  not  operate  to  con- 
stitute the  fines  a  county  fund,  or  to  confer 
on  the  county  commissioners  any  control  of 
them.  The  control  and  disposition  of  the 
fund  still  resides  in  the  general  assembly, 
who  has  power  to  direct  what  claims  shall 
be  paid  out  of  it,  the  preferences  and  con- 
ditions of  payment,  which  may  be  changed 
or  modified  at  pleasure;  in  short,  the  fines 
and  forfeitures  constitute  a  state  fund."  It 
is  obvious,  all  that  is  said  in  reference  to 
the  construction,  operation,  and  effect  of  the 
general  statute  is  mere  dicta,  not  essential 
to  a  decision  of  the  particular  question  be- 
fore the  court,  and  not  supported  by  the 
authorities  referred  to,  which  were  in  con- 
struction of  special  or  local  statutes.  Be- 
sides, It  is  in  direct  conflict  with  State  v. 
Allen,  71  Ala.  543,  in  which  the  question  was 
whether  fines  belonged  to  the  state  or  coun- 
ty; and  it  was  said  by  Stone,  J.:  "The  pro- 
ceeding, although  in  the  name  of  the  state, 
Is  for  Montgomery  county.  The  fine  money 
does  not  go  to  the  state,  but  to  the  county. 
In  fact,  those  proceedings  are  prosecuted  in 
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gomery  county."  It  is  obviously  true  that 
dominion  orer  the  fund  resides  in  the  gen- 
eral assembly,  as  dominion  resides  over  all 
county  or  state  funds  or  revenues,  no  ele- 
ment of  contract  intervening,  compelling  a 
particular  application  or  appropriation  of 
them.  But  because  this  power  resides  in  the 
general  assembly  does  not  obliterate  all  dis- 
tinction between  state  and  county  funds  and 
revenues.  The  distinction  exists  in  the  stat- 
utes, and  we  are  not  aware  of  any  legisla- 
tion tending  to  its  obliteration.  Whenever 
a  fund  is  created  for  the  use  of  a  county, 
and  its  use  is  localized,  and  its  administra- 
tion Intrusted  only  to  county  officials,  it  is 
distinguished  as  a  county  fund  from  funds 
created  for  the  use  of  the  state,  not  local- 
ized to  any  division  or  subdivision  of  the 
state;  and,  its  administration  intrusted  whol- 
ly to  state  officials,  it  is  a  state  fund  or  rev- 
enue. The  fine  and  forfeiture  fund  is  es- 
sentially a  county  fund.  Of  it  the  state 
devested  itself  of  all  ownership  and  title, 
and  transferred  ownership  to  the  county. 
Now  that  it  has  been  appropriated  to  spe- 
cific uses,  from  which  it  may  not  be  divert- 
ed, the  county  may  stand  in  the  relation 
of  a  trustee.  Assuming  this  to  be  true,  the 
power  and  capacity  of  a  trustee  to  maintain 
suits  for  the  misappropriation,  waste,  or 
conversion  of  trust  funds  is  undoubted.  Ca- 
rey Y.  Brown,  92  U.  S.  171.  The  fund  is  not 
a  mere  waif,  uncertain  in  ownership.  It  be- 
longs to  the  county,  receivable  only  by  the 
county  treasurer,  strictly  a  county  officer 
charged  with  the  duty  of  receiving,  keep- 
ing, and  disbursing  no  other  money  than  the 
money  of  the  county,  having  an  official  bond 
payable  to  the  county,  the  penalty  of  which 
is  fixed  by  die  court  of  county  commission- 
ers, which  is  taken  and  approved  by  the 
Judge  of  probate,  and  the  condition  of  which 
is  broken  if  the  principal  misappropriates, 
wastes,  or  converts  public  moneys  coming 
to  his  possession  In  his  official  capacity. 
Code  1886^  H  910-915;  Barnes  v.  Hudman, 
57  Ala.  604;  Lewis  v.  Lee  Go.,  66  Ala.  480; 
Briggs  V.  Coleman,  51  Ala.  563. 

The  first  cause  of  demurrer  to  the  bill  was 
not  well  taken.  It  it  be  conceded  the  bill,  be- 
cause of  generality,  would  have  been  demur- 
rable if  it  had  averred  no  more  than  illegal 
payments  from  the  fine  and  forfeiture  fund 
to  a  particular  amount— that  the  kind  or  char- 
acter of  the  claims  must  have  been  averred— 
with  sufficient  deamesa  the  biU,  read  In  con- 
nection with  the  exhibits,  shows  the  payments 
averred  to  have  been  illegal  were  of  the  cer- 
tificates of  witnesses  for  the  state,  to  whom 
the  certificates  were  issued,  and  the  amount 
of  each  certificate.  The  second,  third,  and 
sixth  causes  of  demurrer  may  be  considered 
together.  The  question  they  Involve  is  wheth- 
er the  treasurer  had  authority  to  pay  claims 
which  had  not  been  entered  on  the  book  of 
the  county  treasurer,  or  to  pay  them  otherwise 
than  in  the  order  In  which  they  were  entered. 
The  question  requires  a  construction  of  the 


fifth  and  sixth  sections  of  the  local  statute 
(approved  March  1,  1881)  prevailing  in  Jack- 
son county.  The  fifth  section  requires  the 
derk  of  the  circuit  court,  immediately  after 
the  term  of  the  court,  to  *'enter  in  a  book  kept 
by  the  treasurer  a  certified  list  of  all  certifi- 
cates issued  by  him  during  that  term  of  the 
circuit  court  to  witnesses  for  the  state,  by  the 
derk,  and  by  the  foreman  of  the  grand  Jury, 
showing  the  order  by  date  in  which  they 
were  issued,  to  whom,  and  for  what  amount" 
(Laws  1880-81,  p.  231);  and  for  making  the 
list  the  derk  Is  entitled  to  a  fee  of  two  cents 
for  each  certificate,  payable  on  the  delivery  of 
the  list  to  the  treasurer.  The  sixth  section 
provides  that  on  completion  of  the  list  it  shall 
be  ddivered  to  the  treasurer  by  the  derk,  and 
that  it  shall  be  the  duty  of  the  treasurer  to 
keep  the  book  open  to  the  inspection  of  all 
persons  who  have  certificates  described  there- 
in, and  to  pay  the  certificates  in  the  order  in 
which  they  are  entered  on  the  book;  '*and 
when  a  certificate  is  paid  the  fact  shall  be 
marked  on  said  book,  with  the  date  of  pay- 
ment, and  the  certificate  shall  be  surrendered 
by  the  holder,  and  canoded  by  the  treasurer." 
The  statute  is  plain  and  unambiguous  in  its 
terms,  and  assimilates  Itsdf  to  all  legislation, 
general  or  local,  touching  claims  payable  from 
the  county  treasury,  whether  subject  or  not 
to  audit  and  allowance  by  the  court  of  county 
commissioners,  in  the  requirement  that  there 
must  be  authentication  of  them,  registry  by 
the  county  treasurer,  and  payment  in  the  or- 
der of  registration.  Until  the  derk  of  the  cir- 
cuit court  enters  In  the  book  of  the  treasurer 
the  certificates  issued  by  him,  the  certificates 
do  not  become  a  charge  on  the  fine  and  for- 
feiture fund.  The  statute,  as  matter  of  grace, 
not  of  right,  creates  the  charge,  and  pre- 
scribes the  conditions  on  which  the  charge  be- 
comes enforceable;  not  the  rendition  of  the 
service  of  attendance  by  the  witness,  nor  the 
issue  to  him  of  the  certificate  as  evidence  of 
the  rendition  of  the  service,  nor  the  two  con- 
Joined.  The  two  must  be  conjoined,  but  the 
charge  is  not  created  until  there  is  the  entry 
In  the  book  of  the  treasurer  by  the  derk  of 
the  circuit  court  The  rule  of  the  common 
Uiw  is  that  the  state  is  not  liable  for  costs  or 
fees,  and,  when  a  statute  creates  the  liabil- 
ity, there  must  be  compliance  with  the  terms 
and  conditions  upon  which  the  liability  is 
made  to  depend.  State  v.  Brewer,  64  Ala. 
287.  There  was,  of  consequence,  error  in  sus- 
taining these  causes  of  demurrer.  A  payment 
of  witness  certificates  which  had  not  been  en- 
tered by  the  derk  of  the  circuit  court  on  the 
book  of  the  treasurer  was  unauthorized,— a 
misappropriation  of  the  fund  rendering  him 
and  his  sureties  liable.  The  fourth  cause  of 
demurrer  rests  particularly  upon  the  theory 
that,  as  it  was  the  laches  of  the  clerk  of  the 
circuit  court  not  to  enter  on  the  book  of  the 
treasurer  the  witness  certificates  he  had  is- 
sued, the  complainant  is  estopped  from  assert- 
ing the  invalidity  of  such  certificates.  It  is 
a  well-settled  doctrine,  resting  not  on  notions 
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of  mere  prerogative,  but  npon  the  weightiest 
considerations  of  public  policy,  that  the  state, 
or  any  of  its  governmental  sulKlivisions,  are 
not  estopped  by  the  laches  of  public  officers. 
State  y.  Brewer,  64  Ala.  287.  The  claimants 
of  the  certificates  knew  that  registration  by 
the  derk  of  the  drcuit  court  in  the  book  of 
the  treasurer  was  essential  to  create  them  a 
charge  on  the  fine  and  forfeiture  fund,  and 
that  without  such  registration  the  treasurer 
had  not  authority  to  pay  them,  and  was  com- 
pelled to  pay  them  only  in  the  order  of  reg^ 
tration.  An  inspection  of  the  book— a  matter 
of  right— would  have  disclosed  the  laches  of 
the  derk,  and  he  could  have  been  compelled 
to  the  performance  of  the  duty  of  registra- 
tion. Of  consequence,  that  there  was  not  reg- 
istration, rendering  the  certificates  a  legal  claim 
on  the  fund,  resulted  from  the  concurring 
negligence  of  the  derk  and  of  the  claimants. 
The  fifth  cause  of  demurrer  proceeds  upon 
the  proposition  that  the  statute,  so  far  as  it 
requires  registration  of  the  certificates  Issuing 
to  witnesses,  la  directory.  The  proposition 
manifestly  contravenes  the  construction  of  the 
statute  which  we  have  adopted,  and  would 
defeat  the  plain  Intent  of  the  legislature. 
There  is  much  discussion  in  the  books  as  to 
directory  and  mandatory  statutes,  and  it  is 
difficult  to  reconcile  all  that  has  been  said 
and  decided.  There  Is  a  general  principle, 
recognized  by  all  the  authorities,  which  gives 
complexion  to  the  statutory  requirement  of 
registration,  and  that  is  that  statutory  direc- 
tions which  are  of  the  essence  of  the  thing 
to  be  done  are  mandatory.  23  Am.  &  Eng. 
Bnc  Law,  153,  453.  We  are  of  opinion  the 
demurrers  to  the  bill  were  not  well  taken,  and 
should  have  been  overruled. 

The  statute  (Code  1886,  §  265)  declares  the 
bond  of  certain  officers,  induding  the  county 
treasurer,  "is  a  lien  upon  the  property  of  the 
principal  from  the  date  of  its  execution."  In 
Dallas  Go.  v.  Tlmberlake,  54  Ala.  403;  Knigh- 
ton Y.  Gurry,  62  Ala.  404,  and  several  subse- 
quent cases,  it  is  hdd  that  the  lien  is  enforce- 
able only  in  equity.  The  bill  seeks  to  enforce 
a  lien  on  certain  described  real  estate  of  which 
the  deceased  treasurer  was  seised  at  the  time 
of  his  second  election  and  the  execution  of  his 
bond.  This  imparts  equity  to  the  bill,  and 
renders  erroneous  the  decree  dismissing  it  for 
want  of  equity.  Whether  the  blU  is  not  de- 
murrable because  it  seeks  (mly  an  account- 
ing of  the  fine  and  forfeiture,  and  not  of  all 
the  accounts  of  the  treasurer,  and  the  enforce- 
ment of  the  lien  for  his  default  in  this  re- 
spect only,  are  questions  not  now  raised  by 
the  record.  If,  in  this  particular,  the  bill  is 
defective,  the  defect  is  curable  by  amendment, 
and  amendable  defects  are  not  reached  by  a 
motion  to  dismiss  for  want  of  equity.  3 
Brick.  Dig.  p.  390,  §§  371,  372,  379.  We  have 
considered  all  questions  presented  by  the  rec- 
ord, and  the  result  is  the  decree  of  the  chan- 
cellor must  be  reversed,  and  a  decree  ren- 
dered overruling  the  motion  to  dismiss  the  bill 
for  want  of  equity,  and  the  several  demurrers, 


and  remanding  the  cause  for  further  proceed- 
ings in  conformity  to  this  opinion.  Reversed, 
rendered,  and  remanded. 


(50  La.   Ann.   138) 

STATE  V.  JOHNSON.     (No.  12,629.) 

(Supreme  C!onrt  of  Louisiana.     Feb.  7,  1808.) 

Cbimxnil  Law— Failure  of  Accused  to  Testify 
—Instructions. 

1.  When  the  accused  does  not  choose  to  tes- 
tify, it  is  not  error  on  the  part  of  the  judge  to 
charge  the  jury  that  he  is  not  bound  to  testify, 
and  that  his  not  having  testified  must  not  be 
coDstrued  against  him. 

2.  The  admonition  by  the  judge  to  the  jury 
was  not  a  comment  on  the  fact 

3.  It  was  a  compliance  with  the  language  of 
the  statute,  and,  although  not  requested  by 
the  accused,  it  was  not  reversible  error,  to  in- 
struct them  not  to  interpret  his  silence  against 
himself. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  pariah  of 
Terrebonne;  Louis  P.  Gaillouet,  Judge. 

Aaron  Johnson  was  convicted  and  sentenced 
for  larceny,  and  he  appeals.     Affirmed. 

Seattle  &  Seattle,  for  appellant  Milton  P. 
Cunningham,  Atty.  Cton.,  and  L.  C.  Molse, 
Dist  Atty.  (Pierre  A.  Simmons,  Jr.,  of  coun- 
sel),  for  the  State. 

BREAUX,  J.  The  accused  was  charged 
with  larceny.  He  was  convicted  and  sen- 
tenced to  hard  labor.  He  prosecutes  this  ap- 
peal, and  complains  of  the  charge  of  the  judge 
to  the  jury,  in  which  he  instructed  them  that 
while,  under  the  statute,  the  accused  was  per- 
mitted to  testify,  yet  it  did  not  require  him  to 
testify;  and,  if  he  did  not,  that  fact  was  not 
to  be  taken  against  him.  His  counsel,  in  his 
behalf,  urged  that  It  was  error  on  the  part  of 
the  judge  to  allude  at  all  to  the  matter,  as  it 
tended  to  injure  the  cause  of  his  dient.  Coun- 
sd  does  not  contend  that  the  trial  judge  stat- 
ed that  his  not  having  testified  was  to  be  tak- 
en in  any  manner  against  the  accused,  but,  on 
the  contrary,  he  admitted  that  the  trial  judge's 
statement  was  absolutely  fair  and  correct  as  to 
what  happened  on  the  trial. 

We  are  referred  by  counsel  for  the  defend- 
ant to  the  case  of  State  v.  Oirr,  25  La.  Ann. 
408.  The  judge  had  been  requested  to  charge 
'*that  the  fact  that  defendant  had  offered  no 
evidence  is  in  no  way  to  be  taken  as  an  ad- 
mission of  guilt"  The  judge  refused  to  thus 
charge,  and  instead  instructed  the  jury  "that 
all  drcumstances  against  the  prisoner  within 
his  poweJ^  to  explain,  which  he  refuses  to  do, 
are  to  be  taken  and  weighed  by  the  jury  as  cir- 
cumstances against  the  prisoner."  On  appeal 
this  was  held  error,  and  the  judgment  was  re- 
versed, for  the  reason  that  It  might  have 
prompted  the  jury  to  conceive  that  defendant 
by  not  offering  any  evidence  had  admitted  his 
guilt  The  accused  here  sought  to  apply  the 
rule  just  announced  to  his  own  case,  and 
urged,  as  we  take  it,  that,  as  in  the  cited  case, 
he  was  warranted  in  depending  on  the  deficien- 
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cy  of  the  proof  offered  by  the  state,  and  could 
without  prejudice  to  his  cause  decline  to  avail 
himself  of  the  right  to  testify  In  his  own  case. 
We  do  not  detect  that  the  charge  as  given  In 
the  case  before  us  for  decision  trenched  upon 
the  presumption  of  Innocence  which  exists  In 
favor  of  an  accused.  If  In  the  cited  case  the 
requested  charge  had  been  given  as  part  of 
the  original  charge,  the  accused  would  have 
had  no  right  to  a  reversal  on  the  ground  that 
the  court  had  called  attention  to  the  fact  that 
the  defendant  had  offered  no  evidence,  If  fol- 
lowed, as  It  should  have  been.  In  the  district 
court,  with  the  Instruction  that  this  was  not 
to  be  "taken  as  an  admission  of  guilt*';  that  it 
was  his  right  to  rely  upon  insufficiency  of 
proof.  For  the  reason  that  would  have  sus- 
tained the  reversed  Judgment  In  the  case  cited 
above,  in  the  case  here  the  presumption  of  in- 
nocence was  safeguarded  by  the  instruction 
given. 

Counsel  for  defendant  cites  Wilson  t.  U.  S., 
149  U.  S.  60,  13  Sup.  Ct  765,  Austin  v.  Peo- 
ple, 102  111.  261-264,  and  State  v.  Cameron,  40 
Vt  656.  In  each  of  these  cases  the  indis- 
creet remarks  of  the  prosecuting  officer  while 
addressing  the  Jury  gave  rise  to  the  question 
involved.  The  prosecuting  officer  had  com- 
mented upon  the  fact  that  the  accused  did  not 
testify.  In  each  case  the  trial  judge  had  per- 
mitted counsel  to  proceed  with  the  comment, 
and  the  court  had  failed  to  stop  counsel.  From 
the  first  dted  case  we  quote:  'This  view  of 
the  effect  of  the  objections  taken  to  the  course 
of  the  district  attorney,  and  to  the  failure  of 
the  court  to  properly  condemn  it  renders  it  un- 
necessary to  consider  any  other  alleged  errors." 
This  quotation  serves  as  a  correct  reference  to 
the  similar  point  decided  in  each  of  the  cited 
cases,  all  growing  out  of  the  indiscreet  remarks 
of  the  prosecuting  officer,  not  stopped,  as  he 
should  have  been.  Here  a  different  question 
arises.  The  trial  judge,  In  obedience  to  the 
statute,  histructed  the  Jury  that  the  silence  of 
an  accused,  who  has  the  right  to  testify  if  he 
chooses  to,  Is  to  have  no  effect  We  are,  in 
considering  the  objection  to  the  charge,  im- 
pressed by  the  fact  that  it  is  made  the  duty  of 
the  court  to  give  to  the  Jury  a  knowledge  of 
the  law  applicable  to  the  case.  The  last  provi- 
so of  the  statute  declaring  who  are  competent 
witnesses  in  criminal  proceedings  reads:  "That 
his  failure  to  testify  shall  not  be  construed  for 
or  against  him;  but  all  testimony  shall  be 
weighed  and  considered  according  to  the  gen- 
eral rules  of  evidence;  and  the  judge  shall  so 
charge  the  jury."  Laws  1886,  p.  39.  In  giv- 
ing the  jury  the  Instruction  he  did,  he  obeyed 
the  letter  of  the  law.  Ingenious  counsel  for 
the  accused,  in  the  brief,  state  that  no  judge 
would  presume  to  comment  upon  the  fact  that 
a  witness  had  not  been  called  by  the  accused, 
and  that,  even  If  the  other  evidence  hi  the 
case  plainly  showed  that  a  certain  person  knew 
aU  about  the  matter,  still,  if  the  accused  failed 
or  refused  to  place  the  person  on  the  stand,  the 
judge  could  not  legally  call  the  attention  of 
the  Jury  to  the  f^t;  that  he  would  not  be  al- 


bwed  to  say:  'There  seems  to  have  been  a 
witness  who  knew  all  about  this  matter.  He 
could  have  been  produced  by  the  accused. 
Indeed,  the  accused  was  the  only  one  who 
oould  have  made  him  a  witness.  No  one  else 
could  have  done  so.  But  gentiemen  of  the 
jury,  that  fact  must  not  be  construed  against 
the  accused.  He  was  not  bound  to  do  so." 
The  afllrmative  statement  of  the  court,  as  put 
by  counsel  In  argument  Is  so  pronounced,  and 
so  dlrectiy  bears  on  the  case  of  an  accused 
for  not  producing  a  witness,  that  it  renders  of 
no  effect  all  subsequent  admonition  of  the 
court.  Here  the  case  Is  different  It  was 
not  assumed  that  a  certain  person  knew  all 
about  the  facts.  On  the  contrary,  the  court 
informed  the  jury,  hi  substance,  that  the  stat- 
ute protected  the  accused  if  he  chose  not  to 
testify,  and  the  histruction  was  given  enth*ely 
with  the  view  of  protecthig  the  accused.  There 
are  accused  persons,  without  self-command, 
timid,  easily  agitated,  against  whom  there  Is 
circumstantial  evidence  difficult  even  by  them- 
selves, to  explain,  who  may  well  be  advised  not 
to  testify.  Others,  for  other  reasons,  may 
deem  It  desiiftble  to  remain  silent  As  to  these 
and  all  other  accused  who  do  not  testify  hi 
thdr  own  defense,  surely  the  court  may  give 
the  Instruction  as  given  in  this  case.  In  our 
Judgment  the  statute  was  intended  In  aid  of 
justice.  If  it  should  appear  that  by  the  man- 
ner of  its  execution,  or  the  effect  It  had  on  the 
case.  It  was  an  instrument  of  oppression,  it 
would  then  become  necessary  to  Interpose  Ju- 
dicial authority.  The  case  before  us  presents 
no  such  issue.  The  accused  renudned  silent 
and  the  judge  Informed  the  jury  that  the  privi- 
lege of  silence  should  not  occasion  question  or 
suspicion  of  any  kind.  We  would  not  be  jus- 
tified in  assuming  that  the  jury  took  a  con- 
trary view,  and  upon  his  silence  found  him 
guilty,  despite  the  histruction  of  the  court 
There  is  no  evidence  before  us  that  the  statute 
was  applied  in  a  manner  harsh  and  unjust  or 
that  such  was  Its  effect  before  the  jury.  The 
proviso  of  the  statute  complahied  of  is  germane 
to  its  purpose,  and  covered  by  the  title.  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  Is  affirmed* 


(60  La.  Aim.  US) 
8TATB  ex  rel.  ANDRIEU  v.  EIGHTOR, 
District  Judge.     (No.  12,729.) 

(Supreme  Court  of  Louisiana..    Feb.  7,  1896.) 
Appeal— Rboord—  Stamp. 

When  the  record  of  appeal,  or  the  petition 
of  the  litigant,  is  suffered  to  be  filed,  or  the 
cause  heard,  and  it  is  then  ascertained  that  by 
inadvertence  the  record  or  petition  is  not  prop- 
erly stamped,  or  the  stamps  defectively  cancel- 
ed, if  the  litigant  tenders  the  requisite  stamps, 
properly  canceled,  the  offer  should  be  accepted, 
and  the  suit  not  dismissed.  State  v.  Jud^e  of 
avil  District  Court,  37  La.  Ann.  573;  Reddiclc 
V.  White,  15  South.  487,  46  La.  Ann.  1203; 
Lane  v.  Railroad  Co.,  9  South.  5G0,  43  La.  Ann. 
833;  Stamp  Act  No.  136  of  Acto  of  18801 
(Syllabus  by  the  Court)  j 
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Application  by  the  state,  on  relation  of  Jules 
Andrieu,  for  writs  of  certiorari  and  mandamus 
against  Hon.  N.  H.  Rlgbtor,  Judge  of  the  civil 
district  court     Granted. 

Charles  F.  Claiborne,  for  relator.  Dlnkel- 
spiel  &  Hart,  for  respondent 

MILLER,  J.  The  relator  seeks  the  writs  to 
compel  the  Judge  of  the  lower  court  to  re- 
instate and  determine  the  suit  brought  up  to 
the  division  of  the  dvll  district  court  by  ap- 
peal from  the  city  court,  and  the  record  of 
which  was  not  sufficiently  stamped.  The  city 
court  gave  the  plaUitiff  the  Judgment  claimed, 
and  afterwards,  on  appeal,  the  dvil  district 
court  reversed  it,  and  dismissed  plahitifTs  suit, 
because  of  deficiency  in  the  stamps.  While  it 
is  extremely  Important  that  the  courts  should 
exercise  the  necessary  supervision  and  control 
in  respect  to  the  stamps  requhred  to  be  placed 
on  all  Judicial  records,  we  do  not  think  the 
litigant's  suit  should  be  dismissed,  tf,  from  In- 
advertence, he  fails  to  affix  the  requisite  stamps 
OQ  his  petition  or  record  of  appeal,  but  offers 
to  attach  the  requisite  stamps  when  the  error 
is  discovered.  It  would  be  entirely  proper  for 
the  court  to  refuse  to  hear  the  case,  and  the 
paper  or  record  should  not  be  allowed  to  be 
filed  at  all,  without  the  requisite  stamps;  but 
if  filed,  or  the  cause  is  suffered  to  proceed  to 
a  heariug,  the  law,  in  our  opmion,  does  not  au- 
thorize the  Judgment  to  be  annulled  and  the 
suit  dismissed  because  the  deficiency  of  stamps 
or  the  defective  cancellation  is  then  discovered, 
and  the  litigant  tenders  the  stamps  required. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  writ  of  mandamus  issue,  dh*ecting  the 
respondent  Judge  to  reinstate  and  determine  the 
relator's  suit  on  his  afiSxing  to  the  record  of  ap- 
peal the  requhred  stamps,  properly  canceled. 

(50  La.  Ann.  134) 

SOUTHERN  OOTTON-OIL  OO.  v.  LEATH- 
ERS et  al.     (No.  12,632.)! 
(Supreme  0>urt  of  Louisiana.     Dec.  18^  1897.) 
iNJUKonoK— Dissolution  os  Bond  — Appeal — 

DaMAGKS— SpBCIPIO  PBRrORMANCB. 

An  injunction  was  issued  to  prevent  the 
defendant  from  buying  seed  cotton  in  sacks. 
The  latter  (the  sacks,  not  the  cotton)  were  own- 
ed by  the  plaintiff  in  injunction.  The  planter, 
it  was  alleged,  had,  to  the  knowledge  of  the  de- 
fendant, bound  himself  to  fill  the  sacks  with 
new  cotton,  and  to  ship  the  cotton  to  the  plain- 
tiff. Instead  of  so  doinsr  he  had  sold  the  cot- 
ton, or  was  about  to  sell  it,  to  the  defendant. 
The  injunction  was  set  aside  on  bond.  Plain- 
tiff appealed  from  the  order  authorizing  the 
defendant  to  bond.  The  value  of  the  sacks,  as 
compared  with  the  value  of  the  cotton,  was 
small.     There  was  no  injury  irreparable. 

1.  When  an  injury  is  reparable,  an  injunction 
restraining  it  may  be  dissolved  on  bond. 

2.  An  order  dissolving,  on  bond,  an  injunction, 
not  working  irreparable  injury,  is  not  appeala- 
ble. The  plaintiff  may  be  entitled  to  damages 
for  which  the  bond  was  given.  As  to  defend- 
ants, there  is  no  question  of  specific  perform- 
ance.    Rev.  Oiv.  (Jode,  art  1926. 

rSyllabns  by  the  Court) 

1  Behearing  denied  February  21,  1896. 


Appeal  from  civil  district  court,  parish  of  Or- 
leans;   Nicholas  H.  Kigbtor,  Judge. 

Action  by  the  Southern  Cotton-Oil  Company 
against  Boland  S.  Leathers  and  another.  From 
an  order  dissolvhig  the  injunction  on  bond  by 
defendants,  plaintiff  appeals.     Dismissed. 

Bdwin  T.  Merrick,  for  appellant.  George  W. 
Flynn,  for  appellees. 

BRBAUX,  J.  Plaintiff  sued  for  700  cotton- 
seed  sacks  from  the  defendants,  valued  by  it 
at  10  cents  each;  also,  for  $150,  value  of  the  use 
of  the  sacks  during  defendants'  possession.  A 
tvTit  of  sequestration  for  the  sacks  was  issued 
on  plaintiff's  petition.  In  matter  more  particu- 
larly of  the  injunction  which  was  issued  at  its 
instance,  in  addition  to  the  writ  of  sequestra- 
tion, it  sets  out  its  custom  of  furnishing  seed 
sacks,  and  avers  that  some  300,000  of  its  sacks 
had  been  delivered  to  cotton  farmers  to  be  fill- 
ed, and  those  not  filled  to  be  returned  In  ac- 
cordance with  written  agreement  Plaintiff 
charges  that  one  of  the  defendants,  who  is  en- 
gaged In  the  carrying  business,  though  he  had 
full  Icnowledge  of  this  agreement,  and  was  fully 
aware  that  it  was  the  owner  of  these  sacks,  not- 
withstanding bought  the  seed  for  his  account 
or  that  of  a  company  in  which  he  is  interested, 
and  thereby  it  would  devest  Its  trade,  unless  pre- 
vented by  an  injunction,  and  cause  It  irrepa- 
rable injury.  This  defendant  was  allowed  by 
the  court  a  qua  to  bond  the  Injunction  on  a 
bond  of  $1,500.  An  order  for  suspensive  ap- 
peal was  granted,  to  this  court  and  the  appeal 
was  taken  by  plaintiff.  An  affidavit  was  filed, 
on  the  appeal,  with  the  view  of  supplementing 
the  allegations  of  its  petition  r^arding  the 
value  of  the  interest  hivolved  hi  the  suit  In 
the  motion  to  dismiss  the  appeal,  a  number  ol 
grounds  are  alleged.  We  think  the  following 
ground,  of  the  number  set  forth,  is  ground 
enough  to  sustahi  the  motion:  The  iqjuries  al- 
leged can  be  compensated  in  money.  Appellant 
seeks  to  bring  its  case  within  the  application 
of  principles  laid  down  in  several  decisions  of 
this  court  in  which  it  was  held,  in  substance, 
at  least,  that  the  chiims  set  up  had  no  equiva- 
lent in  money,  as,  for  instance,  where  the  feel- 
ings and  sensibilities  of  the  one  complaining 
have  been  greatly  outraged,  or  where  he  has 
been  deprived  of  an  object  of  affection,  or  of 
things  deemed  of  great  value  only  because  of 
the  affection  and  regard  with  whidi  they  are 
associated.  The  loss  of  the  shelter  of  one's 
house,  if  lost  by  an  act  of  iujustice,  is  another 
instance  of  injury  which  may  not  be  compen- 
sated for  in  money,  and  is  included  in  the  class 
of  cases  in  which  an  injunction  should  not  be 
dissolved  on  bond.  Here  the  case  is  not  of  that 
class  of  cases  Just  Indicated.  The  offending 
here  consisted  in  buying  cotton  in  sacks,  which 
the  defendants  knew  was  plaintiff's  property. 
The  value  of  these  sacks  is  alleged.  The  pur- 
chase by  the  defendants  of  cotton  hi  bags  own- 
ed 1^  another  than  the  seller  is  not  an  injury, 
in  so  far  as  it  may  be  actionable,  which  canlp 
not  be  compensated  for  in  dollars  and  cents;^ 


202 


23  SOUTHERN  REPORTER, 


(La. 


Tills  brings  as  to  the  trade  and  business  which 
appellant  alleges  have  been  established  by  it 
through  years  of  effort  and  careful  attention, 
and  which  it  Is  alleged  would  be  diverted  and 
Irreparably  lost  If  the  Injunction  be  not  made 
perpetual.  It  will  be  borne  in  memory  that 
we  have  naught  to  do  at  this  time  with  decid- 
ing any  question  going  to  the  merits  of  the  in- 
junction. The  conclusion  of  appellant,  above 
quoted  from  its  petition,  in  regard  to  business 
diverted  and  irreparable  damages,  taken  with 
the  facts  alleged,  offers  very  slender  ground 
upon  which  to  hold  tbat  a  bond  cannot  contain 
provisions  sufficient  for  the  payment  of  all 
recoverable  damages.  The  issue,  traced  to  its 
orii^n,  grows  out  of  the  alleged  disposal  of  cot- 
ton, and  the  unwillingness  of  those  to  whom 
plaintiff's  sacks  were  delivered  to  comply  with 
their  promise.  The  debtors  or  promisors  not 
being  before  us,  we  will  not  pass  upon  the  na- 
ture and  bhidlng  effect  of  the  alleged  agree- 
ment between  them  and  the  plaintiff,  further 
than  to  say  that,  if  the  contract  was  one  **to 
do,"  the  equivalent  for  the  loss  was  assessable 
in  damages,  at  any  rate,  as  relates  to  defend- 
ants, third  persons,  with  notice  as  alleged. 
"Toute  obligation  de  t&ire  oa  de  ne  pas  faire,  se 
resout  en  dommages  et  inter^ts,  en  cas  d*ineze- 
cation  de  le  part  du  debiteur."  2  Baudiy  Lacan- 
tlnerle,  p.  620.  It  follows.  In  our  opinion,  if 
the  defendant  aided  them,  or  is  engaged  in  or 
Is  about  to  aid  them,  to  an  extent  and  in  such 
ft  way  that  he  is  responsible,  the  injury  may  be 
compensated  for  in  money.  T'aklng  each  case 
of  alleged  purchase  of  cotton  from  the  planters, 
It  does  not  seem  that  the  Injury  allied  to  have 
been  caused  by  their  failure  to  fill  the  sacks 
and  consign  them  to  the  plaintiff,  and  the  assert- 
ed share  taken  by  the  defendants  therein,  are 
Irreparable.  For  instance,  if  one  originally 
holding  three  or  four  thousand  sacks  were  to 
sell  them  to  another  than  the  owner  of  the 
sacks,  after  having  filled  them  with  cotton, 
and  the  former  were  sued,  and  the  buyer  from 
him  enjoined,  and  the  Injunction  set  aside  as  in 
case  of  bond,  the  order  authorizing  the  bond- 
ing would  notx>ffer  ground  for  appeal,  as  work- 
ing an  Irreparable  Injury.  The  same,  we  be- 
lieve. Is  true  of  the  larger  number  of  sacks 
distributed  by  the  plaintiff  among  cotton  plant- 
as,  to  be  filled  with  cotton  seed.  The  injury 
would  be  greater^  but  would  not  be  hreparable. 
The  whole  sum  of  the  business  can  be  ascer- 
tained, and  the  loss  to  Its  business  on  plaintiff's 
theory  determined.  Article  532,  Rev.  Civ.  Code, 
we  think,  may  include  the  case  where  a  num- 
ber of  purchases  have  been  made,  which 
amount  to  an  Interference  with  another's  busi- 
ness, for  which  damages  may  be  recovered  in 
full  satisfaction.  In  fine,  it  will  be  time  enough 
to  determine  that  such  injunctions  cannot  be 
dissolved  on  bond  when  it  shall  have  been  prov- 
en in  the  action  here  that  plaintiff  will  be  sub- 
jected to  continuous  grievance,  or  subjected 
to  any  grievance  at  all.  Where  the  injury  is  ir- 
reparable,—not  susceptible  of  adequate  return, 
—and  the  damages  occasion  a  persistent  griev- 
ance, that  cannot  be  in  any  other  manner  stop- 


ped, Injunction,  as  a  remedy,  may  from  the 
first  be  made  so  peremptory  that  a  dissolving 
on  bond  will  offer  ground  for  sustaining  an  ap- 
peal. On  the  face  of  the  papers,  we  do  not 
take  It  that  such  Is  the  condition  of  affahrs  in 
this  case. 

The  method  followed  to  get  possession  of 
property,  delivery  of  which  had  been  promised, 
has  given  rise  to  questions  that  are  res  nova. 
Though  concerned  not  to  anticipate,  we,  as  re- 
lates to  remediable  injury,  are  not  Impressed 
by  the  reason  that  looks  forward  to  the  pos- 
sibility of  forever  enjoining  all  buyers,  at 
times  however  distant,  from  buying  goods,  In 
open  market,  in  the  sacks  or  bags  of  another. 
Neither  are  we  impressed  by  the  argument 
upon  the  theory  that  the  one  who  promises  to 
sell  can  be  coerced  into  the  discharge  of  his 
promise  to  sell  by  enjoining  all  buyers  from 
buying  from  bim.  But,  if  the  loss  should  be  as 
argued,  the  bond  upon  which  the  Injunction  was 
dissolved  will  not  be  an  obstruction  to  a  proper 
judgment  In  the  meantime  It  is  ample  se- 
curity, we  think.  The  court  has  not  overstep- 
ped the  bounds  of  its  discretion.  We  must  at 
this  time  withhold  our  interference.  The  value 
of  the  cotton  (not  owned  by  plaintiff),  as  com- 
pared with  the  value  of  the  sacks  in  which  it 
was,  l9  much  larger,  and  hi  consequence  a  claim 
through  or  grounded  upon  the  state  of  being  the 
owner  of  the  sacks  does  not  inipress  us,  being 
for  one  of  the  kind  of  injuries  to  be  considered 
irreparable. 

In  support  of  the  position  taken,  it  is  alao 
urged  by  the  plaintiff  that  the  defendant  having 
suggested,  hi  his  motion  to  bond,  that  the  writ 
of  izvlunction  works  an  Irreparable  injury  to 
his  hiterests  here,  the  defendant  was  conclud- 
ed, by  that  allegation,  as  relates  to  plaintiff; 
In  other  words,  that  there  was  Inconsistency 
between  the  two,— when  he  (defendant)  sought 
to  l)ond  the  Injunction,  and  his  position  when 
he  seeks  to  prevent  relator  from  appealing  from 
an  order  to  bond.  We  think  that  It  is  answer 
enough  to  this  assertion  to  say  that  the  injury 
may  be  irreparable  as  to  the  defendant,  seeking 
to  set  aside  the  Injunction  on  bond,  and  not  ir- 
reparable as  to  the  plaintiff,  seeking  to  appeal 
from  the  order,  granted  defendant,  to  bond  the 
Injunction.  Moreover,  one  does  not  admit,  by 
his  suggestion  of  Injury,  that  the  other  has 
been  or  is  Injured.  Similar  allegations  are 
made  hi  nearly  all  petitions  for  Injunctions.  It 
never  has  been  held  that  it  gave  to  the  defend- 
ant an  additional  right  to  set  aside  the  injunc- 
tion on  bond.  We  note  that  Mr.  High,  hi  his 
treatise  oh  the  I^aw  of  Injunctions  (section 
1407,  3d  Ed.),  views  the  matter  as  resttug  In 
the  sound  judicial  discretion  of  the  court  of  the 
first  instance,  and  cities  two  dedslons  of  this 
court:  State  v.  Judge  of  Superior  District 
Ck)urt,  29  La.  Ann.  300;  State  v.  Judge  of 
Eighth  District  Court,  23  La.  Ann.  766.  We 
nevertheless  have  not  treated  the  case  as  one  In 
which  the  court  a  qua  had  exclusive  jurisdic- 
tion to  determine  whether  or  not  the  Injury  was 
irreparable.  We  have  found  that  it  was  not  ir- 
reparable.   It  follows  that  the  appeal  must  be 
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dismissed.    It  Is  dismissed,  and  a  decree  of  dis- 
missal will  be  accordingly  entered. 

MILLER,  J.,  dissents. 


(60  La.   Ann.   888) 

STATE  ex  rel.  PERILLEUX  t.  WILDER. 

Magistrate.     (No.  12,594.)i 

(Supreme  Court  of  Lonisiana.    Jan.  10,  1898.) 

Maxdamcs— Grakt  of  Appbau 

1.A  sentence  imposing  a  flne  for  violation 
of  a  municipal  ordinance  was  sought  to  be  ap- 
pealed from,  alleging  the  illegality  and  uncon- 
stitutionality of  the  fine. 

2.  It  appearing  that  the  judgment  in  question 
has  been  acquiesced  in,  and  the  fine  imposed 
paid  without  qualification  or  protest,  the  writ 
of  mandamus  to  compel  the  granting  of  the  ap- 
peal is  denied. 

(Syllabus  by  the  Court} 

Application  on  relation  of  E.  F.  Perlllenx  for 
writs  of  certiorari  and  mandamus  a^^alnst  W. 
O.  Wilder,  magistrate.     Refused. 

Henry  L.  Garland,  Jr.,  for  rehitor.  W.  O. 
Wilder  (Stlfft  &  Madison,  of  counsel),  in  pro. 
per. 

BIANCJHARD,  J.  The  complaint  is  that  re- 
lator is  denied  the  right  of  appeal,  and  the  writ 
of  mandamus  is  invoked  to  compel  the  grant- 
ing of  the  same.  It  appears  that  in  May,  1897, 
the  relator  was  charged  before  the  mayor's 
court  of  the  town  of  Slidell,  parish  of  St  Tam- 
many, with  the  violation  of  a  municipal  or- 
dinance prohibiting  any  one  from  conducting 
the  business  of  retail  liquor  dealer  without  hav- 
ing previously  obtained  a  license.  On  the 
trial  he  excepted  to  the  power  and  jurisdiction 
of  the  court  upon  various  grounds,  among  oth- 
ers that  the  ordinance  in  question  is  illegal  and 
unconstituUonal,  and  that  Act  No.  8  of  1896, 
authorizing  municipal  corporations  to  Impose 
fines  and  imprisonment  for  nonpayment  of  li- 
censes as  aforesaid,  is  unconstitutional.  His 
exceptions  being  overruled,  he  answered,  ad- 
mitting the  offense  charged;  whereupon  he 
was  adjudged  guilty,  and  fined  $25,  or  10  days 
in  the  town  jail.  A  month  later  he  applied  to 
this  court  for  writs  of  certiorari  and  prohibi- 
tion against  the  enforcement  of  the  sentence. 
A  rule  nisi  issued,  but  on  hearing  was  dischar. 
ged,  on  the  ground  that  the  mayor's  court  hav- 
ing Jurisdiction,  and  there  being  an  adequate 
remedy  by  appeal  from  its  judgment,  the  writs 
applied  for  would  not  lie.  '  49  La.  Ann.  1211, 
22  South.  661.  Some  time  later  relator  filed 
an  application  in  the  mayor's  court  for  an  ap- 
peal to  this  court  from  the  judgment  imposing 
the  sentence  aforesaid.  The  mayor  refused 
to  grant  the  appeal,  and  thereupon  relator  filed 
the  application  for  mandamus  under  considera- 
tion, averring  that  he  has  denied  by  appropri- 
ate pleas  the  legality  and  constitutionality  of 
the  flne  imposed.  The  respondent  mayor,  for 
cause  why  the  writ  should  not  be  granted,  re- 
turns and  shows  that,  on  the  trial  aforesaid  be- 

&  Rehearing  denied  February  21,  1898. 


fore  him,  the  relator,  after  his  exceptions  were 
overruled,  filed  an  answer  admitting  the  acts 
complained  of,  and  for  which  he  was  ar- 
rested; whereupon,  after  due  trial,  he  was 
found  guilty,  sentenced  to  the  penalty  herein- 
before mentioned,  and  that  the  fine  and  costs 
were  paid,  and  the  accused  reles^sed  from  cus- 
tody. He  therefore  pleads  that,  the  relator 
having  been  convicted,  sentenced,  the  decree 
satisfied,  and  the  prisoner  discharged,  no  cause 
exists  for  the  writ  sought.  Relator  does  not 
seek  in  any  way  to  traverse  this  return.  In- 
deed, we  have  been  favored  with  no  statement 
or  brief  on  his  behalf  other  than  his  petition 
for  the  writ  It  thus  appears  that  the  judg- 
ment from  which  an  appeal  is  sought  has  been 
acquiesced  in,  and  the  fine  imposed  paid,  with- 
out qualification  or  protest.  Under  such  cir- 
cumstances, the  law  denies  the  right  of  ap- 
peal. Ctode  Prac.  art.  567;  State  v.  Burthe, 
39  La.  Ann.  828,  1  South.  652;  CJolvin  v. 
Woodward,  40  La.  Ann.  629,  4  South.  564.  It 
is  therefore  decreed  that  the  peremptory  writ 
of  mandamus  be  refused,  and  that  the  prelim- 
inary orders  herein  granted  be  discharged,  at 
relator's  costs. 

(60  La.   Ann.   386) 

BELTRAN  v.  LBCJHE.     (No.  12,679.)! 

(Supreme  Court  of  Louisiana.     Jan.  10,  1898.) 

Donation  —  What  Constitutes  —  Disclaimbb  of 
Title. 

1.  A  mortgagee  takes  out  executory  process. 
The  mortgagor  enjoins  on  the  ground  of  out- 
standing title  to  part  of  the  property  in  a  third 
person.  The  third  person  appears,  and,  by  au- 
thentic act,  disclaims  title,  and  the  act  is  duly 
recorded.  This  act  is  held  not  to  be  a  donation, 
and  not  subject  to  the  provisions  of  law  relat- 
ing to  such  dispositions,  nor  to  the  implied  con- 
ditions the  law  attaches  to  the  same.  It  is 
what  it  purports  to  be,— a  disclaimer  of  appar- 
ent title,— and  estops  the  maker  and  those  claim- 
ing under  and  through  him. 

2.  The  cause  of  complaint  being  removed,  the 
faijunction  falls. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish  of 
St  James;   Walter  Guion,  Judge. 

Foreclosure  proceedings  by  R.  Beltran  against 
B.  D.  Leche.  Plaintiff  had  judgment,  the  in- 
junction sued  out  by  defendant  being  dissolved. 
Both  appeal.    Affirmed. 

Robert  G.  Dugu6,  for  phiintifr.  Sims  &  Lam- 
bremont,  for  defendant 

BLANOHARD,  J.  The  plaintiff,  R.  Beltran, 
in  January,  1894,  by  authentic  act  sold  and 
conveyed  to  defendant,  Leche,  certain  lands  in 
the  parish  of  St  James,  cultivated  as  a  sugar 
plantation,  and  an  additional  tract  of  251.22 
acres  of  swamp  land  near  the  plantation.  Fol- 
lowing the  description  of  the  lands  sold  is  the 
statement  that  it  is  the  same  property  ac- 
quired by  the  vendor  from  David,  August,  and 
Paul  Gauthreaux,  in  February,  1892.  Fifteen 
thousand  dollars  is  mentioned  as  the  considera- 
tion of  the  sale,  of  which  ^000  was   cash, 

^^^+^ 
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and  for  the  remainder  six  notes  were  executed 
by  the  purchaser,  each  for  $2,000,  the  first 
maturing  Januaiy  2,  1896,  and  one  each  sub- 
sequent January  thereafter.  A  special  mort- 
gage and  vendor's  privilege  was  retained  to  se- 
cure payment  of  the  notes.  The  first  two  Jiotes 
to  matiu%  were  not  paid,  whereupon  plalntlfl 
sued  out  executory  process  In  foreclosure  of 
the  mortgage  and  privilege.  The  sale  of  the 
property  was  enjoined  by  defendant  on  the 
ground  of  a  deficiency  In  the  quantity  of  land 
conveyed  to  him.  He  claimed  that  the  con- 
sideration of  the  sale  had  failed  to  the  extent 
of  the  251.22  acres  of  swamp  land,  and  averred 
that  plaintiff  had  no  tlfle  thereto  at  the  date  of 
the  transfer  to  him.  He  asked  a  diminution 
of  price  and  other  appropriate  relief.  The  de- 
ficiency was  represented  to  be  due  to  the  fact 
that  William  H.  Aymar  claimed  to  own  and 
to  be  tn  possession  of  the  swamp  lands  men- 
tioned. Defendant  hi  the  injunction  proceed- 
ings (plaintiff  In  the  original  suit)  met  this  by 
a  general  denial,  and  annexed  to  his  answer 
an  authentic  act,  executed  by  Aymar,  In 
which  he  expressly  disclaimed  any  right,  title, 
or  Interest  In  the  lands  which  are  described  and 
referred  to  as  the  subject  of  the  injunction  suit 
herehi.  It  is  stated  by  Aymar  that  his  ob- 
ject and  purpose  ia  executing  the  act  is  to 
remove  any  and  all  doubts  as  to  the  validity 
of  the  title  to  the  lands  conveyed  by  Beltran 
to  Leche,  and  that  he  renounced  in  favor  of 
Leche  and  Beltran,  their  heirs  and  assigns,  for- 
ever, whatever  right,  title,  or  Interest  he  then 
or  theretofore  had  in  the  same.  It  was  shown 
that  the  act  had  been  duly  recorded  in  both  the 
conveyance  and  mortgage  records  of  the  par- 
ish of  St  James,  and  that  no  mortgages  or 
other  incumbrances  affecting  the  land  were  of 
record  In  the  parish  in  the  name  of  Aymar, 
and  that  there  were  no  outstanding  antagonis- 
tic alienations  of  it,  or  any  part  of  it,  by  him. 
On  this  exhibit,  judgment  was  rendered,  dis- 
solving the  injunction,  and  ordering  the  sheriff 
to  proceed  with  the  execution  of  the  writ  of 
seizure  and  sale,  but  condemning  the  defendant 
(Beltran)  to  pay  the  costs  Incurred  since  the 
filing  of  the  petition  for  injunction.  Plaintiff  in 
injunction  appeals,  and  defendant  (appellee) 
asks  an  amendment  of  the  judgment,  reject- 
ing and  dlsmlsshig  outright  the  Injunction  pro- 
ceedings. 

It  is  claimed  on  behalf  of  the  former  that 
the  documentary  evidence  offered  by  him  on 
the  trial  shows  a  perfect  outstanding  title  in 
Aymar  to  the  251.22  acres  of  swamp  land  re- 
ferred to,  and  because  of  this  he  is  evicted 
therefrom,  and  entitled  to  a  diminution  of 
price  to  the  extent  of  the  value  thereof.  And 
it  is  urged  that  Aymar's  disclaimer  or  re- 
nunciation of  title  Is  not  a  valid  or  legal 
alienation  of  property  sufficient  to  protect  plain- 
tiff,' that  it  is  an  attempted  gratuitous  dispo- 
sition, not  binding  on  the  community  of  acquits 
and  gains  existing  between  Aymar  and  his 
wife;  that  it  is  liable  to  be  attacked  by  cred- 
itors, and  subject  to  the  eventual  reserved 
rights  of  his  children  as  forced  heirs.     It  is 


further  contended  that  the  document  Is  not  a 
sale,  because  without  consideration,  and,  if  not 
a  donation,  is  nothing.  On  behalf  of  defend- 
ant in  Injunction  it  is  hislsted  that  Aymar  is 
bound  by  his  act  of  disclaimer,  and  that  he  and 
his  heirs  are  completely  estopped  thereby  from 
ever  hereafter  asserting  any  interest  In  the 
lands. 

We  are  of  opinion  that  the  provisions  of  law 
in  regard  to  gratuitous  dispositions  of  proper- 
ty, donations  Inter  tlvos,  and  the  like,  are  not 
to  be  applied  to  the  facts  of  this  case.  The 
tract  of  land  In  dispute  appears  to  have  been  in- 
cluded in  the  description  of  lands  conveyed  to 
Beltran  in  1892.  He  conveyed  it,  with  other 
lands,  to  Leche.  The  latter,  falling  to  pay  the 
price,  is  proceeded  against  under  the  mort- 
gage reserved.  He  resists  the  proceedings  on 
the  ground  that  Aymar  has  a  title  of  record 
to  part  o"  the  property.  Aymar  appears,  and 
disclaims  title,  and  the  act  of  disclaimer  is 
placed  of  record.  Hereafter  the  buyer  can  no 
longer  claim  tobe*'dlsquieted  in  his  possession." 
By  procuring  the  act  of  disclaimer  and  renun- 
ciation, "the  seller  has  restored  him  to  quiet 
possession,  or  caused  the  disturbance  to  cease," 
in  the  language  of  Rev.  Civ.  (}ode,  art  2557. 
His  complaint  fell  when  Aymar  repudiated  the 
suggestion  of  title  In  himself.  Thereafter  "a 
perfect  outstanding  title  to  a  third  person" 
(De  St.  Romes  v.  Qty  of  New  Orleans,  34  La. 
Ann.  1202)  could  not  be  shown  to  exist.  The 
act  executed  by  Aymar  was  not  a  donation  in- 
ter vivos,  and  therefore  not  subject  to  the  pro- 
visions of  law  relating  to  such  dispositions,  nor 
to  the  implied  conditions  the  law  attaches  to 
the  same.  It  Is  what  it  purports  to  be,— a 
public  declaration  by  the  alleged  owner  that 
the  property  is  not  his;  that  he  has  no  inter- 
est in  or  right  to  it  It  is  a  disclaimer  of 
apparent  title,  and  estops  him  and  those  claim- 
ing under  and  through  him.  Ever  if  it  were 
a  donation,  we  think,  under  the  facts  gov- 
erning the  case  at  bar,  the  contingencies  sug- 
gested by  counsel  for  appellant— such  as  forced 
heirs  of  Aymar,  accepting  under  benefit  of  in- 
ventory, bringing  an  action  of  reduction  or  to 
revendicate  property  In  excess  of  the  dispos- 
able portion,  the  possible  claims  of  the  com- 
munity, the  liability  of  attack  by  creditors,  and 
the  like— are  too  remote  to  justify  interference 
with  this  creditor,  who  seeks  to  enforce  his 
special  mortgage  and  vendor's  privilege  on  prop- 
erty the  possession  of  which  Is  in  the  defend- 
ant buyer  under  b^  title  which  he  had  delib- 
erately accepted.  It  Is  unlike  an  action  to 
compel  acceptance  of  title,  as  in  Tessier  v. 
Roussel,  41  La.  Ann.  474,  6  South.  542,  824. 
Here  the  buyer  has  not  the  same  liberty  to  re- 
fuse payment  of  the  price,  or  resist  sale  of  the 
mortgaged  property,  as  he  might  have  to  re- 
fuse title  tendered  him  under  an  agreement  to 
purchase.  It  is  not  shown  that  Aymar  is  in- 
solvent. Rev.  Civ.  Code,  art.  1517.  There  is 
here  no  "present  state  of  admitted  insolvency." 
as  in  the  Tessier  Case,  41  La.  Ann.  478,  6 
South.  543. 

The  only  danger  which  the.  plalntlfl 
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junction  professed  to  fear-^utstanding  title 
in  Aymar— having  been  removed,  he  has  no 
cause  to  complain  of  the  Judgment  from  which 
he  has  appealed.  Nor  do  we  think  defendant 
in  injunction  should  complain  of  the  judgment 
which  awards  against  him  the  costs  incurred 
since  the  filing  of  the  petition  for  injunction. 
It  was  the  injunction  which  brought  about  the 
disclaimer  from  Aymar,  and  thus  removed  the 
cause  of  plaintiff's  complaint  It  is  Just,  there- 
fore, that  that  portion  of  the  costs  of  this  liti- 
gation should  be  borne  by  defendant  For  the 
reasons  assigned,  the  Judgment  appealed  from 
is  afi^med 


(50   La.   Ann.   12Q 

STATE  ex  rel.  NEWMAN  et  al.  v.  BLACK- 
MAN  et  al..  Judges.     (No.  12,731.) 

(Supreme  Court  of  Louisiana.     Feb.  7,  18d8.) 
Appbai/— JuBisDicnoNAL  Amohmt— How  Dbtbr- 

MXKBD. 

1.  The  action  was  revocatory.  When  plain- 
tilEs'  claim  does  not  exceed  $2,000,  and  the  val- 
ue of  the  property  involved  in  the  contract 
sought  to  be  annulled  is  neater  than  that 
amount,  inasmuch  as  in  sncn  action  the  judg- 
ment can  only  affect  the  complaining  creditor 
and  the  debtor  to  the  amount  of  the  former's 
claim,  the  appellate  Jurisdiction  is  tested  by 
reference  to  the  amount  of  plaintiffs'  claim. 

2.  But  when  plaintiffs'  claim  exceeds  $2,000, 
and  the  value  of  the  property  the  sale  of  which 
is  sought  to  be  annulled  as  fraudulent  is  less 
than  12.000,  the  creditor  cannot  recover  an 
amount  larger  than  the  value  of  the  property. 
That  is  the  ooly  amount  at  issue,  and  by  it 
the  court's  Jurisdiction  is  determined. 

Application  by  the  state,  on  relation  of  H.  & 
O.  Newman,  for  a  writ  of  mandamus  against 
Judges  Blackman  and  Mouton,  of  the  court  of 
appeals,  Third  chrcult,  parish  of  St  Landry. 
Mandamns  maintained  and  made  perpetual. 

Kenneth  Balllio,  for  relators.  Blackman  & 
Bfouton,  in  pro.  per. 

BREATJX,  J.  This  is  an  action  to  have  an 
appeal  which  had  been  dismissed  ex  proprio 
motu  reinstated  on  the  docket  of  the  court  of 
appeals,  and  tried  and  decided.  It  appears 
that  the  property  which  was  the  subject  of  the 
revocatory  action  in  the  district  court  was  of 
a  value  less  than  the  amount  of  the  lower  Ju- 
risdiction of  this  court,  while  relators'  claim 
exceeds  the  sum  of  $2,000.  The  court  of  ap- 
peals held  that  though  the  action  is  revocatory, 
in  view  of  the  fact  that  the  amount  of  the 
creditors'  claim  was,  in  their  Judgment,  the 
test  by  which  thehr  jurisdiction  was  to  be  de- 
termined, they  were  without  Jurisdiction.  The 
facts  as  disclosed  are  that  shortly  after  the  re- 
lators had  instituted  their  suit,  Jules  Peteftin, 
their  debtor,  made  a  cession  of  his  pr(^)erty  to 
his  creditors.  The  latter,  except  one  or  two, 
including  relators,  voted  for  the  acceptance  of 
the  surrender,  and  for  his  discharge,  which 
was  duly  granted.  They,  it  is  alleged,  ap- 
proved the  datiiim  en  paiement  assailed  by  re- 
lators, as  hereafter  mentioned.  After  the  debt- 
or's discharge,  the  relators,  ordinary  creditors, 


filed  a  petition,  setting  forth  the  facts  to  which 
we  have  alluded,  and  averring  that  there  re- 
mained a  very  small  pro  rata  for  his  ordinary 
creditors;  that  he  did  not  make  a  complete 
surrender  of  his  property,  as  he  had  fraudu- 
lently assigned  and  delivered  the  property  de- 
scribed in  their  petition  to  his  late  wife  as  a 
dation  en  paiement  of  $1,760,  now  in  posses- 
sion of  her  heirs;  that  the  transfer  had  been 
fraudulently  made,  and  accepted  by  both  par- 
ties to  the  transaction;  and  that,  unless  annul- 
led and  set  aside,  the  effect  of  the  transfer 
would  be  to  place  the  property  beyond  the 
reach  of  his  creditors.  It  appears  that,  after 
issue  Joined,  a  Judgment  was  rendered,  an- 
nulling and  setting  aside  the  dation  en  paie- 
ment, ordering  the  property  to  be  carried  on 
the  schedule  of  the  debtor's  insolvency,  and 
ordering  the  syndic  to  apply  the  property  to 
payment  of  the  creditors,  and  further  decree- 
ing that  the  petitioners  in  the  lower  court  (re- 
lators here)  should  be  padd  by  preference  over 
all  other  creditors  out  of  the  proceeds  of  the 
sale  of  the  property.  From  this  Judgment, 
the  relators  took  a  devolutive  appeal,  which 
was  dismissed,  as  before  stated,  and  which 
they  now  seek  to  have  reinstated,  as  before 
mentioned. 

The  return  of  the  Judges  of  the  court  of  ap- 
peals shows  that  a  motion  was  made  to  dis- 
miss the  appeal,  for  the  reason  that  the  order 
granting  it  made  it  returnable  to  the  circuit 
court  of  appeals.  It  is  given  as  a  reason  for 
declining  to  consider  the  motion  and  for  dis- 
missing the  appeal  ex  proprio  motu  that  the 
test  of  Jurisdiction  in  a  revocatory  action  is  the 
amount  claimed  of  the  original  debtor,  and 
not  the  value  of  the  property  the  sale  of  which 
the  creditor  seeks  to  have  revoked,  citing,  In 
support  of  that  view,  several  decisions  of  this 
court.  The  record  does  not  lead  us  to  infer 
that  there  was  any  contestation  between  the 
parties,  save  as  to  the  sale  which  had  been 
made  by  the  debtor  to  his  wife,  of  property 
worth  less  than  $2,000.  It  is  not  contended 
that  the  creditors  (relators  here)  were  not 
creditors  in  the  amount  claimed,  so  that  the  is- 
sue is  entirely  limited  to  the  sale  Just  stated.' 
There  was  no  issue  growing  out  of  any  denial 
of  relators'  claim,  or  any  contest  as  to  the  In- 
debtedness. The  question,  before  us  is  pure- 
ly whether  the  amount  claimed,  and  not  the 
value  of  the  property  of  the  debtor  alleged 
to  have  been  fraudulently  transferred,  is  the 
test  of  Jurisdiction.  It  is  a  fact  that  this  court 
has  decided,  in  cases  in  which  the  creditors' 
claim  was  for  an  amount  less  than  $2,000,  that 
the  test  of  Jurisdiction  in  a  revocatory  action 
is  the  amount  of  the  creditors'  daim.  We  do 
not  propose  to  make  any  change  or  the  least 
alteration  in  this  respect.  We  reiterate:  Where 
the  plaintiffs'  claim  is  not  within  the  jurisdic- 
tion of  this  court,  in  a  revocatory  action  this 
court  is  without  Jurisdiction,  be  the  value  of 
the  property  Included  in  the  contract  sought  to 
be  annulled  what  it  may.  Then  the  only 
amount  which  can  possibly  be  at  issue  to  the 
amount  of  the  creditor's  claim  who  asks  to  set 
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aside  a  contract  only  in  so  far  as  it  Is  a  hin- 
drance to  the  collection  of  his  claim  out  of  the 
sale  of  the  property.  Here  the  condition  Is  dif- 
ferent The  amount  involyed  necessarily  Is 
the  value  of  the  property.  The  creditor  can- 
not recover  more  than  that  amount,  despite  the 
fact  that  his  daim  is  for  a  larger  amount.  The 
limit  of  his  claim  must  he  the  seventeen  hun- 
dred and  odd  dollars  it  is  conceded  it  is  worth. 
Our  Jurisdiction  depends  upon  the  value  in- 
volved. We  have  not  found  that  the  amount 
was  within  our  Jurisdiction.  Loeb  v.  Arent, 
38  La.  Ann.  1086.  The  sum  tn  question  is  the 
ium  total  the  creditor  seel^s  to  have  credited 
/n  his  claim.  It  is  ordered,  adjudged,  and  de- 
creed that  the  mandamus  in  this  case  be  main- 
tained and  made  perpetual,  and  the  respondent 
Judges  shall  reinstate  the  cause  on  the  docket 
of  their  court  at  Opelousas,  and  decide  all  other 
issues  presented. 


(60  La.  Ann.   128) 

BOAGNI  V.  WARTELLB  (GARLAND,  Inter- 
vener.    1^0.  12.  .652.)! 

(Supreme  0>nrt  of  Louisiana.    Dec.  28,  1887.) 

SiORTOAOBS   —    FORBCXX>8nRB  —  InTBHVBNTIOW  — 

Fraddulbnt  Cosivbtanobb— Patmbnt— Af> 
PLICATION— Limitation  of  Actions. 

1.  The  intervener'g  action  did  not  raise  for- 
eign issues.  It  did  not  change  the  character  of 
plaintiffs  action,  and  was  not  revocatory. 
Therefore  the  motion  to  dismiss  was  overruled. 

2.  Separate,  independent  agreements,  of 
which  no  one  knows  anything  save  the  creditor 
and  the  debtor,  cannot  affect  third  persons,  and 
cannot  be  talcen  as  an  absolute  basis  for  pre- 
scription. 

3.  An  imputation  of  payment,  made  at  the 
tim^  that  the  insolvent  debtor  paid,  in  part,  his 
indebtedness  to  a  senior  mortgage  creditor,  can- 
not subsequently  be  recalled  and  changed,  to 
the  prejudice  of  the  junior  mortgage. 

4.  To  the  extent  that  payment  is  made,  a 
mortgage  is  annulled.  It  is  not  possible  to  give 
new  life  to  the  part  annulled,  and  thereby  lessen 
the  chances  of  recovery  on  the  junior  mort- 
gage. 

(Syllabus  by  the  (3ourt) 

Appeal  from  district  court,  parish  of  SL  Lan- 
dry; W.  S.  Frazee,  Judge  ad  hoc 

Action  by  Vincent  Boagnl  agahist  Armand 
Wartelle.  Henry  L.  Garland  intervened. 
Plaintiff  had  Judgment,  but,  as  between  plain- 
tiff and  Intervener,  the  latter  was  given  a 
preference,  to  the  amount  due  him,  and  plain- 
tiff appeals.    Affirmed. 

Kenneth  Balllio,  for  appellant  B.  D.  Bstil- 
lette,  for  appellee. 

BRBAUX,  J.  Plaintiff  sued  for  $5,827.02. 
interest,  and  fee  of  attorney,  and  for  a  sum 
paid  by  him  for  taxes.  He  alleged  that  for 
the  security  as  lo  payment,  as  to  the  former, 
he  has  a  special  privilege  and  mortgage,  and 
for  the  latter  he  was  subrogated  to  the  priv- 
ileges and  mortgages  of  the  state  of  Louisiana 
and  the  parish  of  St  Landry.  A  default  was 
entered  in  due  time.     A  creditor  of  the  de- 

1  Rehearing  denied  February  21,  1898. 


fendant  intervened  In  the  suit.  The  defend 
ant  not  having  pleaded,  the  default  against 
him  was  confirmed.  The  plaintiff  and  inter- 
vener are  the  parties  in  interest  before  this 
court.  The  Intervener  alleged  that  the  de- 
fendant was  insolvent,  and  that  he  and  plain- 
tiff wrongfully  combined  to  give  plaintiff  a 
preference  over  other  creditors.  The  Inter- 
vener complains  of  the  acknowledgment  in- 
dorsed on  plalntiirs  note,  and  avers  that  the 
note  was  paid  at  the  date  suit  was  brought, 
but  that  plaintiff  and  defendant  have  kept 
alive  the  mortgage  claimed  by  the  former  in 
order  to  prevent  the  intervener  from  seizing 
the  property  and  having  it  sold  under  his 
Judgment  The  intervener  specially  alleged 
that  he  had  procured  a  Judgment  against  the 
defendant,'  and  that  he  had  a  rig^t  of  action 
to  have  plaintiff's  mortgage  (»inceled,  in  order 
that,  when  defendant's  property  will  be  of- 
fered for  sale  under  his  Judgment  no  prior 
claim  secured  by  mortgage  will  prevent  a 
sale;  for,  after  cancellation,  no  certificate  of 
the  recorder  of  mortgages  will  issue,  showing 
that  there  is  a  special  mortgage  on  the  prop- 
erty. 

The  prominent  facts  are:  The  plaintiff  sold 
a  plantation  to  the  defendant  The  note  se- 
cured, as  before  stated,  represents  the  pur- 
chase price.  After  the  sale  the  defendant  ob- 
tained advances  from  the  plaintiff  to  make 
his  crop.  In  compliance  with  an  agreement 
between  plaintiff,  Dr.  Boagnl,  and  the  defend- 
ant Wartelle,  part  of  the  property,  subject 
to  plaintiff's  special  privilege  and  mortgage, 
was  sold  at  private  sale,  and  the  proceeds 
were  credited  to  the  defendant  In  accord- 
ance with  the  agreement  each  deed  of  sale  of 
part  of  the  plantation  sold  contains  a  clause 
setting  forth  that  the  plaintiff,  Boagnl,  who 
signed  each  deed,  consented  to  the  sale,  and 
received,  it  Is  declared  in  the  deed,  the  notes 
representing  the  purchase  price,  made  by  the 
vendee,  and  handed  by  the  vendor,  the  de- 
fendant, Wartelle,  to  him  (Boagnl);  and  the 
intervener  in  the  deed  (Boagnl)  expressly  de- 
clared that  upon  payment  of  the  notes  given 
by  the  purchaser,  he  would  cancel  his  spe- 
cial privilege  and  mortgage,  and  that  the  pro- 
ceeds of  the  notes  would  be  applied  to  the 
payment  of  defendanf s  indebtedness  on  the 
note  held  by  plaintiff,  secured  as  before  stated. 
Each  deed  was  Inscribed  in  due  time.  It  ap- 
pears that  an  account  current  was  opened 
between  plaintiff  and  defendant  at  the  time 
that  the  former  began  to  make  advances  to 
the  latter,  and  that  advances  were  made  as 
claimed  by  plaintiff.  The  plaintiff's  position 
is  that  he  credited  the  proceeds  of  these  sales 
to  the  account  and  the  remainder,  after  his 
accotmt  current  had  been  paid  In  full,  was 
credited  on  the  note  upon  which  his  suit  was 
brought  It  is  shown  by  an  entry  in  plain- 
tiff's books  that  on  the  date  that  three  of  the 
sales  were  made  by  defendant,  Wartelle,  to 
several  purchasers,  for  the  purpose  of  apply- 
ing the  proceeds  to  the  payment  of  Wartello*s 
Indebtedness  to  the  plaintiff,  he  (plaintiff)  re- 
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celved  the  total  cash  iMild  by  the  pnrcbaaexiL 
We  do  not  gather  from  the  testimony  that 
on  the  day  these  sales  were  made,  in  the 
year  1889,  the  defendant  was  Indebted  to  the 
plaintiff,  save  as  maker  of  the  note  secured 
by  prlrilege  and  mortgage  held  by  the  plain- 
tiff. The  Indebtedness  of  defendant  In  open 
account  for  advances  began  in  January,  1890, 
and  continued  for  some  time  thereafter.  Aft- 
er a  number  of  payments  had  been  made,  it 
Is  urged  by  the  plaintiff,  it  was  agreed  be- 
tween him  and  the  defendant  to  apply  the 
paymenti  already  made  on  the  land,  and  the 
proceeds  of  the  notes  plaintiff  held  as  we 
have  before  stated,  and  that  had  ndt  yet  been 
cdlected,  to  the  payment  of  plaintiff  s  claim 
on  current  account;  that  l8»  the  account  un- 
secured was  substituted.  It  was  testified,  to 
the  note  secured  by  mor^ge.  Judgment  was 
rendered  for  plaintiff  against  the  defendant, 
as  prayed  for;  and  It  directed  that  the  prop- 
erty be  seised,  and  sold  to  pay  the  plaintiff's 
daim,  with  interest,  etc.,  subject  to  a  credit 
of  $2,748.16;  and  the  farther  sum  of  $206.20, 
and  bearing  interest  as  stated,  and  also  the 
sum  of  $504.44,  all  having  been  paid  be- 
fore maturity,  were  deducted  from  the  prln- 
c^mO,  and  $600  coUected,  to  be  credited  as 
having  been  paid  on  the  11th  November,  1890. 
The  payment  of  taxes  to  plaintiff,  as  claimed, 
also,  was  decreed.  As  between  the  plaintiff 
and  the  intervener,  the  court  a  qua  held  that 
intervener  is  entitled  to  preference  to  the 
amount  remaining  due  him.  From  the  Judg- 
ment the  plaintiff  prosecutes  this  appeal. 

The  plaintiff  interposed  an  exception  to  the 
Intervention  on  the  ground  that  third  oppo- 
sition, after  seizure  of  the  property  mort- 
gaged, was  the  proper  remedy,  and  not  an 
intervention  prior  to  seizure.  The  inter- 
vener has,  if  his  allegations  be  sustained,  an 
interest,  as  creditor,  which  will  be  affected 
by  the  proceedings  between  the  plaintiff  and 
the  defendant  He  has  an  interest  opposed 
to  both.  But  It  is  urged  by  the  plaintiff  that 
an  intervener  should  not  be  permitted  to 
change  the  character  of  the  action,— much 
less  be  permitted  to  Interject  into  the  suit  a 
proceeding  of  the  character  of  a  revocatory 
action,  or  make  new  parties  in  such  suits. 
It  does  not  appear  to  us,  as  relates  to  the 
asserted  change  of  issues  between  the  plain- 
tiff and  defendant,  that  the  issues  made  their 
case  different  to  an  extent  rendering  it  prop- 
er to  dismiss  the  intervention.  There  were 
conflicting  claims  to  the  same  fund,— to  the 
proceeds  of  one  sale  of  property  mortgaged 
to  the  plaintiff  and  the  intervener.  Plain- 
tiff's action  remained  one  of  foreclosure  of 
his  mortgage  via  ordinarla.  The  interven- 
er had  not  questioned  the  right  of  the  plain- 
tiff to  bring  the  suit,  or  to  stand  in  Judg- 
ment The  issue  tried  was  closely  connect- 
ed with  the  principal  issue,  in  that  both  laid 
superior  claims  to  the  same  property.  The 
conflicting  claims  gave  rise  to  no  issues  for- 
eign one  to  the  other.  Prompted  by  the  ob- 
jection  that  the  action  is  revocatory,   we 


haw  counlned  the  Issues  from  that  point  of 
Tlew.  The  Intervener,  as  we  take  it,  does 
not  primarily  seek  to  have  a  contract  re- 
scinded. He  petitioned,  by  way  of  interven- 
tion, to  uphold  the  binding  effect  of  pay- 
ments he  claimed  as  having  indirectiy  inured 
to  the  benefit  of  his  Judicial  mortgage.  He 
sued  for  the  recognition  of  an  alleged  right. 
If  his  petition  be  sustained,  it  will  cut  short 
the  effect  of  subsequent  agreements,  in  so 
far  as  he  iB  concerned.  It  does  not  follow 
that  the  Intervener  tendered  issues  in  ef- 
fect revocatory  in  character,  from  the  mere 
fact  that  the  intervention  may  Interfere  with 
agreements  of  date  subsequent  to  plaintiff's 
mortgage.  We  do  not  find  that  the  inter- 
vener seeks  to  put  issues  between  plaintiff 
and  defendant,  alien  to  the  case,  or  Is  en- 
deavoring to  make  parties  to  the  suit  per- 
sona without  substantial  interest  The  clerk 
of  court,  a  party  to  the  suit,  plaintiff  urged, 
is  a  third  person;  In  effect,  interposing  new 
questions.  He  Is,  we  think,  a  party  only  in 
name.  He  was  needlessly  called  in  the  suit 
by  the  intervener.  He  has  no  interest  con- 
trols no  issue,  and  Is  not  to  be  considered, 
in  arriving  at  condusions.  His  presence  In 
the  suit  in  his  clerical  capacity  is  no  cause 
for  dismissing  the  intervention.  Upon  this 
point  the  plaintiff  insists  that  the  issues 
should  not  now  be  passed  upon,  for  the  rea- 
son that  the  property  may  sell  for  an  amount 
suflldent  to  pay  both  his  mortgage  and  the 
Junior  mortgage,  rendering,  in  that  case,  a 
decision  unnecessary.  We  are  not  led  to  so 
infer  from  the  pleadings  and  facts  before 
us.  If  it  should  sell  for  enough,  the  decree 
here  will  not  affect  the  interest  of  any  one. 
The  plaintiff,  in  the  first  place,  sought  to 
meet  the  issues  on  the  merits  by  interposing 
the  plea  of  prescription  as  a  complete  bar  to 
any  attempt  to  offset  the  agreement  made 
with  his  debtor.  The  intervener  contends, 
in  answer,  that  prescription  runs  from  the 
date  the  agreement  became  known  to  him; 
and  he  cites  in  his  support  the  case  of  Byrne 
V.  Their  Creditors,  33  La.  Ann.  202,  in  which 
it  was  held  **that  the  law  can  hold  no  one 
to  impossibilities,  which  would  be  the  very 
task  imposed  on  a  party  if  required  to  as- 
sail an  act  which  has  no  existence  as  to 
him.*'  Thus,  in  regard  to  the  very  point 
here  Involved,  a  precedent  has  been  estab- 
lished. While  it  was  not  intended  to  con- 
ceal the  agreement,  prajctically  It  was  hid- 
den from  the  possible  knowledge  of  the  in- 
tervener until  a  few  days  prior  to  his  inter- 
vention in  this  suit.  There  was,  as  to  third 
persons,  no  date,— no  commencement  under 
an  agreement  There  was  no  document  re- 
corded, nor  could  there  be  delivery  of  prop- 
erty, operating,  in  effect,  a  notice.  A  cred- 
itor can  make  nothing  of  the  plea  of  pre- 
scription against  third  persons,  based  upon 
his  own  personal  agreements  with  his  debt- 
or. 

This  brings  us  to  the  question  bearing  up- 
on the  Imputation  of  payments.    The  de- 
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f endant  was  an  insoly^nt  He  waa,  in  con- 
sequence, without  right  to  make  the  changes 
he  undertook  to  effect  It  was  not  possible, 
legally,  to  countermand  payments  already 
made,  and  impute  them  to  the  payment  of  a 
debt  contracted  at  a  date  subsequent  to  the 
mortgage  indebtedness.  To  the  extent  of  the 
payment,  the  mortgage  had  been  annulled. 
It  was  not  possible,  under  the  circumstan- 
ces, to  revivify  and  give  new  life  to  that 
part  of  a  mortgage  annulled,  to  the  preju- 
dice of  plaintifTs  fellow  mortgagee.  It 
would  be  giving  an  advantage  never  con- 
templated by  the  lawmakhig  power,  if  the 
mortgage  creditor  first  in  rank  could  thus 
lessen  the  chances  of  recovery  of  amount  due 
to  a  creditor  with  mortgage  second  in  rank. 
After  the  imputation  of  payment  to  the 
amount  of  the  partial  payment,  the  Junior 
mortgage  was  benefited.  As  against  the  in- 
solvent debtor,  this  mortgagee  acquired  a 
right  which  could  not  be  affected  by  a 
charge  of  payments  as  made.  For  the  rea- 
son of  the  law  and  the  evidence  being  in 
favor  of  the  intervener,  and  against  plaintiff 
and  defendant,  it  is  ordered  and  adjudged 
that  the  Judgment  appealed  from  be  affirm- 
ed. 


(50  La.  Ann.  156) 

RAYMOND  et  al.  v.  OONBRT.  (No.  12,563.)i 

(Supreme  Court  of  Louisiana.    Feb.  7,  1898.) 

Court8~Cbeation— Transfbr  or  Causes— Ao- 
tioks—Abandonmb  NT— Limitations. 

1.  Upon  the  organisation  of  the  civil  district 
court  for  the  parish  of  Orleans,  created  by  the 
constitution  of  1879,  all  causes  pending  in  the 
then  existing  civil  courts  for  that  parish  were 
directed  b^  the  constitution  to  be  transferred  to 
the  new  civil  district  court. 

2.  This  invited  legislative  action  to  effectuate 
more  fully  the  constitutional  intendment.  But 
none  was  taken.  This  failure  resulted,  ex  ne- 
cessitate rei,  in  remitting  the  method  of  removal 
to  such  regulations  as  the  new  courts  might  pre- 
scribe, or  such  orders  pertinent  thereto  as  they 
mieht  make,  guided  by  the  light  of  precedent 
and  jurisprudence. 

8.  Hence  the  supersession  of  the  new  courts 
did  not,  ipso  facto,  operate  a  transfer  of  the 
causes  pending  tn  the  old  courts  to  the  new,  nor 
were  the  records  of  the  suits  to  be  considered  as 
of  right,  or  in  fact,  filed  eo  instant!  in  the  new 
courts. 

4.  Something  was  required  to  be  done  by  the 
parties  in  interest  in  the  pending  causes  to  bring 
about  their  transfer,  and  until  this  was  done 
the  jurisdiction  of  the  superseding  court  did  not 
attach. 

5.  Without  such  action,  the  papers  or  the  rec- 
ord of  a  cause  remained  in  the  hands  of  the  city 
official  appointed  to  their  safe-keeping,  without 
preserving,  after  the  long  lapse  of  tmie^  as  in 
this  case,  the  status  of  a  pending  suit. 

6.  The  instant  case  remained  thus  without  ac- 
tion for  its  transfer  for  17  years,  and  mean- 
while three  of  the  four  original  parties  to  the 
suit  had  died,  and  the  record  was  lost.  Effort 
is  now  made  to  transfer,  revive,  and  substitute 
the  record.  This  is  met  by  the  plea  of  prescrip- 
tion. HekL,  the  cause  must  be  considered  as 
having  been  abandoned,  and  practically  discon- 
tinued, and  the  attempt  now  made  is  viewed  as 
tantamount  to  the  bringing  of  the  action  anew 

I  Rehearing  denied  February  21,  189& 


after  discontinuance,  and  the  prescriptions  ap- 
plicable to  such  action  are  considered  as  having 
not  been  interrupted.    Rev.  Civ.  Code,  arts.  3519^ 
3551. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  William  C.  Raymond  and  others 
against  Edward  Conery  for  the  recovery  of 
money.  The  proceeding  was  dismissed,  and 
pJaintifiCs  appeal    Alfirmed. 

William  S.  Benedict,  for  appellants.  Howe, 
Spencer  Sc  Cocke  and  Bernard  McGloskey,  for 
appellee. 

BLANCHARD,  J.  Under  the  constitution  of 
the  state  of  Louisiana  adopted  In  1868  there 
were  established  hi  the  parish  of  Orleans  seveo 
district  courts,  known  and  designated  by  num- 
bers from  1  to  7,  inclusive.  The  constitution 
of  the  state  adopted  in  1879  abolished  these 
courts,  and  substituted  in  lieu  thereof  two  dis- 
tricts courts,  one  known  as  the  •*Civil  District 
Court  for  the  Parish  of  Orleans,"  the  other  as 
the  "Criminal  District  Court  for  the  Parish  of 
Orleans";  the  former  to  have  not  less  than  five 
Judges,  the  latter  not  less  than  two  Judges.  The 
district  courts  thus  created  were  subdivided 
hito  what  are  called  "divisions,"  and  a  Judge 
assigned  to  each  division.  The  constitution  of 
1879  ordained  that  upon  the  organization  of 
the  courts,  created  by  the  new  constitution  all 
causes  pending  in  the  courts  established  under 
the  constitution  of  1868  "shall  be  transferred 
to  the  courts  respectively  having  Jurisdiction 
thereof  under  this  constitution."  Const,  art 
261.  This  article  seems  to  have  invited  legis- 
lative action  to  effectuate  more  fully  its  pur- 
poses. But  the  only  enactment  on  the  subject 
was  Act  No.  29  of  1880,  providing  for  the 
transfer  of  causes  pending  In  certain  of  the 
old  courts  to  certain  of  the  new  courts  es- 
tablished by  the  later  organic  law,  and  has 
no  reference  whatever  to  the  transfer  of 
causes  from  the  ofd  district  courts  of  the 
parish  of  Orleans  to  the  new  courts  for  that 
parish,  created  by  the  superseding  consti- 
tution. This  failure  of  legislative  direction  for 
the  removal  of  causes  from  the  old  district 
courts  of  the  parish  of  Orleans  to  the  new  court 
superseding  them  resulted,  ex  necessitate  rei, 
in  remitting  the  manner  or  method  of  removal 
to  such  rules  and  regulations  as  the  new  courts 
might  prescribe,  or  such  CHxlers  p^tinent  there- 
to as  they  might  make,  guided  by  the  light  of 
precedent  and  Jurisprudence.  The  constitution 
of  1879  provided  that  In  the  parish  of  Orleans 
the  new  courts  established  by  It  should  super- 
sede the  old  courts  on  the  first  Monday  of  Au- 
gust, 1880,  and  they  did  so.  But  this  did  not. 
Ipso  facto,  operate  a  transfer  of  the  causes 
pending  in  the  old  courts  to  the  new,  nor 
were  the  papers  and  records  of  the  suits  to  be 
considered  as  of  right,  or  In  fact,  filed  eo  in- 
stantl  In  the  new  courts.  Under  the  constitu- 
tional provision  the  legislature  might  have  so 
ordered  it,  but  the  legislature  had  remained 
silent  Under  these  drcumstanceg  aomethlnir 
Digitized  by  VjOiJ  V  LC 


La.) 


RAYMOND  V.  CONERY. 


209 


must  be  done  by  the  parties  in  Interest  in  the 
pending  canses  to  bring  about  their  removal 
from  the  old  courts  to  the  new,  in  order  that 
the  practical  jurisdiction  of  the  latter  might 
attach. 

The  law  had  made  no  provision,  even,  for  the 
proper  custody  of  the  records  of  pending  suits. 
The  clerks  of  the  old  district  courts  became 
functus  officio  on  the  first  Monday  of  August, 
1880,  along  with  their  courts  (Cheevers  v.  Duf- 
fel, 32  La.  Ann.  G19),  and  there  was  no  warrant 
for  the  clerk  of  the  new  civil  district  court  to 
take  possession  of  the  records  as  custodian 
thereof.  The  matter  seems  to  have  been  called 
to  the  attention  of  the  municipal  authorities  of 
the  city  of  New  Orleans,  and  the  necessity 
pointed  out  for  some  action  looking  to  the  safe- 
keeping of  the  records  pending  removal  to  the 
new  court  The  city  authorities  appohited  a 
keeper  of  the  records.  It  appears  that  the 
Judges  of  the  dvil  district  court  provided  a 
method  l^  which  a  party  might  take  the  record 
of  a  case  from  the  custody  of  this  city  official, 
and  file  it  in  the  .civil  district  court.  With  ref- 
erence to  this,  one  of  the  judges  of  the  said 
court  who  sat  upon  the  instant  case  says,  in 
his  reasons  for  judgment,  that  upon  the  or- 
ganization of  the  court,  shortly  after  the  adop- 
tion of  the  constitution  of  1879,  the  judges  were 
very  soon  called  upon  to  consider  the  status  of 
the  cases  pending  in  the  dvil  courts  which  had 
been  superseded,  and,  while  the  condusion  was 
reached  that  the  causes  had  not  abated,  it  was 
the  consensus  of  opinion  that,  'in  order  to  give 
such  causes  the  status  of  live  cases,  in  the  prop- 
er sense  of  the  term,  it  was  the  intention  of 
the  framers  of  the  constitution  that  some  action 
should  be  taken  by  the  parties  in  interest  with 
the  view  of  vesting  the  jurisdiction  of  the  same 
in  the  newly-established  court.  He  states,  also, 
it  was  the  opinion  of  the  judges  that,  in  the 
absence  of  such  action,  the  dvil  district  court 
was  without  jurisdiction  or  control  over  causes 
pending  in  the  old  courts,  and  over  the  records 
of  such  causes,  and  that  these  records  have  been 
regarded  as  in  the  custody  of  the  derk  of  the 
dvil  district  court  only  after  they  have  been 
transferred,  upon  the  application  of  some  par- 
ty in  interest,  from  the  defunct  courts.  The 
legislature  having  taken  no  action  rdative  to 
the  causes  pending  hi  the  superseded  courts, 
nor  directed  how  or  in  what  manner  the 
jurisdiction  of  the  dvil  district  court  should  at- 
tach, it  was  competent  for  the  judges  of  the 
latter  court  to  make  orders  therefor.  The  con- 
stitution, by  investing  the  dvil  district  court 
with  jurisdiction,  impliedly  conferred  the 
means  necessary  to  its  exerdse.  Prentice  v. 
Waters,  3  Mart  (N.  S.)  522;  Thomas  v.  Cortes, 
6  Rob.  (La.)  44;  Rhlnehart  v.  Doswell,  6  La. 
Ann.  767.  But  the  jurisdiction  of  the  supersed- 
ing court  did  not  attach,  nor  was  the  cause 
transferred,  unless  the  action  prescribed  by  the 
court  was  taken  by  the  parties  in  interest 
Without  such  action,  the  papers  or  the  record 
of  the  cause  remained  in  the  hands  of  the'dty 
official  appointed  to  their  safe-keeping,  without 
preserving,  after  the  long  lapse  of  time  as 
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shown  in  this  case,  the  status  of  a  pending 
suit.  These  observations  lead  to  the  considera- 
tion of  the  case  at  bar. 

In  November,  1879,.  William  C.  Raymond, 
Theobald  Forstall,  and  Andrew  Hero,  Jr., 
as  liquidating  commissioners  of  the  Louisi- 
ana Savings  Bank  &  Safe-Deposit  Company, 
began  an  action  in  the  then  Fifth  district 
court  for  the  parish  of  Orleans  against  Ed- 
ward Conery  for  the  recovery  of  a  large  sum 
of  money.  In  December  following,  the  de- 
fendant filed  certain  exceptions,  which  in 
June,  1880,  were  overruled,  and  a  default 
entered.  Defendant  asked  and  obtained 
further  time  in  which  to  make  answer,  and 
on  July  b,  1880,  filed  a  peremptory  excep- 
tion of  no  cause  of  action,  a  general  de- 
nial, with  reservation  of  the  exception,  and 
prayer  for  jury.  One  month  later  the  court 
in  which  the  action  was  pending  ceased  to 
exist,  and  the  present  civil  district  court  be- 
came thereafter  the  tribunal  in  which  such 
causes  must  be  prosecuted  to  final  results. 
But  no  action  whatever  was  taken  by  any 
party  In  interest  in  the  case  to  do  that 
which  was  necessary  to  cause  the  jurisdic- 
tion of  the  new  court  to  attach.  No  motion 
was  made  to  have  the  case  transferred. 
The  record  was  not  taken  from  the  custody 
of  the  dty  official,  and  filed  In  the  civil  dis- 
trict court  No  order  and  no  appearance 
whatever  was  made,  or  entered,  or  attempt- 
ed, in  the  new  tribunal.  The  situation  re- 
mained thus  from  the  time  (August  1,  1880) 
when  the  old  Fifth  district  court  was  abol- 
ished down  to  April  1,  1887,  a  period  of 
nearly  17  years,  when  an  attempt  was  made 
to  transfer  the  case  to  the  dvil  district 
court  The  cause  itself  was  then  only  a 
memory.  The  record  had  disappeared,  was 
lost,  and  could  not  be  found;  and  of  the 
four  original  parties  to  the  suit— three  plain- 
tiffs and  one  defendant— all  were  dead  save 
one.  On  the  day  last  mentioned,  counsel 
representing  Andrew  Hero,  Jr.,  surviving  liq- 
uidating commissioner  of  the  savings  bank, 
and  sole  survivor  of  the  parties  to  the  suit, 
appeared  in  the  civil  district  court  suggest- 
ed that  this  suit  was  instituted  in  the  for- 
mer Fifth  district  court  that  issue  had  been 
joined,  that  all  the  parties  had  died  save 
himself,  and  that  he  alone  now  represented 
the  bank.  He  averred  that  William  H. 
Byrnes  was  th*)  legal  representative  of  Ed- 
ward Conery,  deceased,  and  asked  that  he 
be  made  party  defendant,  and  that  the  case 
be  placed  upon  the  docket  and  assigned  for 
trial.  On  the  same  day  he  filed  a  second 
plea,  suggesting  that  the  record  of  the  case 
was  lost  and  took  a  rule  on  Byrnes,  admin- 
istrator of  Conery,  deceased,  to  show  'cause 
why  the  lost  papers  should  not  be  substitut- 
ed by  copies,  and  a  record  made  up.  The 
administrator,  appearing  only  for  that  pur- 
pose, filed  an  exception  to  the  proceedings 
taken,  or  any  other  looking  to  the  revival  of 
the  cause,  on  the  ground  that,   the  Fifth 

district  court  having  been  abolished,  and  no 
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effort  having  been  made  to  remoye  the  case 
to  the  ciyil  district  court  for  a  period  of 
more  than  16  years,  the  cause  itself  had 
abated,  been  abandoned,  and  perished;  and 
he  pleaded  against  the  proceedings  and  de- 
mand of  plaintiff  the  prescriptions  of  one, 
two,  three,  four,  five,  and  ten  years.  He 
averred  that  the  laches  of  plaintiffs  had  dis- 
entitled them  to  proceed  with  the  cause,  and 
that  it  would  be  grossly  unjust  and  inequit- 
able for  any  proceedings  to  be  allowed,  the 
defendant  having  died  two  months  before 
the  effort  to  resurrect  the  case  was  made, 
and  his  testimony  not  being  obtainable. 
This  exception  was  maintained,  the  rule  dis- 
charged, and  the  proceedings  dismissed. 
Plaintiff  appeals.  His  counsel  presents  in 
argument  and  brief  this:  "That  the  sole 
question  to  be  determined  is*.  Does  article 
21  of  the  Code  of  Practice  state  the  law  gov- 
erning the  case,  it  being  proved  and  ad- 
mitted the  deaths  occurred  between  the 
plaintiffs  on  the  one  side  and  defendant  on 
the  other  after  issue  joinedJ^  (Italics  his.) 
We  have  given  careful  consideration  to  the 
reasoning  advanced  in  support  of  his  case, 
but  have  not  been  able  to  concur  in  his  view 
of  It.  Our  conclusions  are  that  article  21, 
Oode  Prac,  does  not  apply.  It  is  not  a 
question  of  the  abatement  vel  non  of  the 
action  by  the  death  of  one  of  the  parties. 

The  question  is,  is  this  action  to  be  con- 
sidered as  having  been  abandoned?  has  this 
suit  legally  perished  by  the  long  lapse  of 
time?  has  the  breath  of  life  been  suffered  to 
go  out  of  it  entirely  by  the  neglect  and 
laches  of  the  parties  thereto?  This  question 
would  be  equally  pertinent  were  all  the  orig- 
inal parties  alive  at  this  time.  It  may  be 
conceded  that,  if  the  suit  could,  under  the 
circumstances  here  presented,  be  revived 
were  Ck>nery  alive,  so  it  may  be  now  that  he 
Is  dead.  The  question  presented  is,  there- 
fore, more  far-reaching  than  any  covered  or 
contemplated  by  Code  Prac.  art  21. 

We  pass  no  opinion  of  what  would  be  the 
effect  of  permitting  a  cause  to  remain  abso- 
lutely dormant  during  17  years  in  an  existing 
court  It  is  not  necessary  In  this  proceed- 
ing to  decide  whether  such  action  could  be 
revived  and  proceeded  with  or  not,  whether 
it  had  perished  by  abandonment  or  not 
whether  it  was  prescribed  against  or  not 
It  sufQces,  in  the  instant  case,  that  the  suit 
under  consideration  has  not  existed  as  an 
actuality,  a  veritable  action  or  cause,  upon 
the  docket  of  any  court  for  the  last  17 
years.  It  had  been  filed  in  a  court  that  had 
existence,  but  which,  9  months  later,  ceased 
to  exist,  from  which  time  to  April  1,  1897, 
nothing  whatever  was  done  to  keep  it  alive, 
to  give  it  the  semblance  of  reality,  of.  tangi- 
bility, by  transferring  it  to  viother  court 
capable  legally  of  receiving  it  It  has  been 
permitted  to  die  from  sheer  inanition,  to  per- 
ish from  exhaustion;  three  of  the  original 
parties  have  died  along  with  it;  and  this  at- 
tempt to  revive  it  in  another  court,  after  17 


years  have  passed,  might  be  likened  to  an 
effort  to  galvanize  a  corpse.  The  long 
abandonment  of  this  case,  failing  to  exer- 
cise the  rights  of  the  action  after  filing  the 
suit  permitting  the  papers  constituting  its 
record  to  remain  among  the  archives  of  a 
defunct  court  In  the  hands  of  a  custodian  not 
an  officer  of  any  court  until  lost  cannot  rea- 
sonably be  viewed  in  any  other  light  than 
as  a  practical  discontinuance  of  the  action. 
Rev.  Civ.  Code,  arts.  3519,  3530,  3551;  Code 
Prac  art  491.  And  this  effort  now  to  re- 
vive in  an  existing  court  of  appropriate  ju- 
risdiction Is  tantamount  to  the  bringing  of 
the  action  anew  after  its  discontinuance 
(Code  Prac.  art  492),  and  the  prescriptions 
applicable  to  such  action  must  be  considered 
as  having  not  been  interrupted.  Rev.  Civ. 
Code,  arts.  3519, 3551.  The  demand  must  cer- 
tainly, under  the  facts  of  the  case,  be  con- 
sidered as  having  been  voluntarily  and  In- 
tentionally abandoned,  and  prescription  not 
interrupted.  BUiot  v.  Brown,  13  La.  Ann. 
579;  Wilson  v.  Marshall,  10  La.  Ann.  327. 
Under  article  2247  of  the  Code  Napoleon,  the 
interruption  of  prescription  Is  considered  as 
not  having  occurred  if  the  plaintiff  discon- 
tinue his  demand,  or  fall  to  prosecute  his 
suit.  Article  3519  of  our  Revised  Civil  Code, 
while  not  a  literal  copy  of  article  2247  of  the 
Napoleonic  Code,  is  its  reproduction  sub- 
stantially. The  article  of  our  Code  uses  the 
word  "abandons"  for  '*lf  be  fail  to  prose- 
cute," as  found  in  the  other  Code.  The  lan- 
guage of  the  French  text  is,  "SMI  laisse  p6ri- 
mer  Tinstance."  So  that  "abandons,"  as  used 
in  the  article  of  our  Code,  may  reasonably 
be  construed,  so  far  as  applicable  to  the 
facts  of  this  case,  as  having  the  meaning  of 
"failing  to  prosecute."   Judgment  affirmed. 


MILLER,  J.,  recused. 


(76  Misfl.  669) 

LIPSCOMB  v.  STATE. 

(Supreme  Court  of  Mississippi.     Feb.  19,  1808.) 

HoHiciDB  —  Instructions  —  Rbvehsiblb  Errok— 
Dtino  Dbclarations—  Admissibilitv—Gbk- 

BRAL  ObJBOTION— IMMATBKIAL  FBBOR. 

1.  On  a  trial  for  murder,  an  instruction  for 
the  state  recited  that  ''circumstantial  evidence 
has  been  received  in  every  ap^e  of  common  law, 
as  competent  evidence,  and  it  may  rise  so  high 
in  the  scale  of  belief  as  to  generate  full  con- 
viction. When,  after  due  caution,  this  result 
is  reached,  the  law  authorizes  the  jury  to  act 
on  it."  Held  reversible  error,  as  failing  to  re- 
quire a  certainty  of  belief  beyond  a  reasonable 
doubt. 

I'er  Magruder  and  Thompson,  JJ. 

2.  An  instruction  that  the  dying  declarations 
of  the  deceased,  made  to  his  wife,  are  not  en- 
titled to  the  same  credit  as  if  the  deceased  was 
still  alive  and  testifying  under  oath;  that  it  is 
a  species  of  hearsay  evidence,  and  is  intrinsical- 
ly weaker  than  if  the  defendant  was  present; 
and  the  jury  alone  are  the  judges  of  its  weight 
and  force,— was  not  objectionable,  as  on  the 
weight  of  evidence. 

Per  Whitfield  and  Thompson,  JJ. 

3.  It  was  shown  that  deceased,  a  vigorous 
young  man  in  cheerful  spirits,  took  what  he  sap> 
posed  was  a  capsule  of  medicine  P^p^c^^b|p^J>y 
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defendant,  and  in  20  or  30  minntes  died  in  con- 
Tulsions,  apparently  poisoned;  that  just  before 
the  last  convulsions  be  requested  a  prayer,  and 
said  to  bis  wife:  "I  am  going  to  die.  I  have 
been  dead.  Tbe  good  Lord  bas  sent  me  back, 
to  tell  you  tbat  Dr.  Lipscomb  [defendant]  bas 
killed  me, — bas  poisoned  me  witb  a  capsule  be 
gaye  me  to-nigbt;  tbat  Guy  Jack  bad  insured 
his  life,  and  had  hired  Dr.  Lipscomb  to  kill 
him.*'  Held,  that  deceased  realized  be  was  be- 
yond hope  of  recovery,  and  spoke  with  discern- 
ment. 

4.  The  statements  that  be  bad  been  dead,  and 
the  Lord  bad  sent  him  back  to  tell,  were  inad- 
missible, because  irrelevant. 

5.  The  statements  that  Guy  Jack  bad  insured 
deceased's  life,  and  hired  Dr.  Lipscomb  to  kill 
him,  were  inadmissible,  because  not  part  of  the 
res  gestae. 

6.  The  words,  ''Dr.  Lipscomb  has  killed  me,— 
has  poisoned  me  with  a  capsule  he  gave  me  to- 
night,"—could  be  separated  from  tbe  other 
parts  of  the  statement,  and  were  then  admissi- 
ble, as  being  the  statement  of  a  fact. 

Per  Whitfield  and  Thompson,  JJ. 

7.  Tbe  whole  declaration  having  been  admit- 
ted over  only  a  general  objection,  error  could 
aot  be  predicated  on  the  admission  of  the  parts 
which  were  irrelevant,  and  not  a  part  of  the 
res  gestae. 

Per  Whitfield  and  Thompson,  JJ. 

8.  Where  an  erroneous  instruction  was  given 
to  the  prejudice  of  appellant,  and  was  circulat- 
ed to  and  did  probably  produce  the  result  evi- 
denced by  the  judgment  appealed  from,  the 
case  must  be  reversed. 

Per  Magruder  and  Thompson,  JJ. 

9.  The  court  erroneously  refused  the  request 
of  defendant  to  deliver  to  the  jury  a  paper  in 
evidence  containing  a  memorandum  of  the  au- 
topsy held  on  the  body  of  deceased.  All  tbe 
facts  in  tbe  memorandum  were  testified  to  oral- 
ly* and  the  memorandum  was  read  to  the  jury. 
add,  that  the  error  was  not  material. 

Appeal  from  drcult  court,  Kemper  comity; 
G.  B.  Hnddleston,  Judge. 

W.  H.  lipecomb  was  convicted  of  murder, 
and  sentenced  to  be  hanged.  From  the  judg- 
ment of  coDviction  and  the  sentence,  he  ap- 
peals.   Reversed. 

J.  H.  Ourrle,  J.  H.  Neville,  and  W.  R.  Har- 
per, for  appellant  Wiley  N.  Nash,  Atty.  Gen., 
J.  A.  F.  Campbell,  Cochran  &  Bozeman,  and 
John  R.  Dlnsmore,  for  the  State. 

MAGRUDER,  Special  Judge.  At  tbe  March 
term,  1897,  of  the  circuit  court  of  Kemper 
county,  the  appellant.  Dr.  W.  H.  Lipscomb, 
was  tried,  convicted,  and  sentenced  to  be  hung 
for  the  nnxrder  of  one  Charles  T.  Stewart,  from 
which  judgment  and  sentence  he  prosecutes 
this  appeaL  Stewart  died  on  the  night  of  Jan- 
uary 21,  1897.  Just  before  going  to  bed  for 
the  night,  he  bathed  his  feet,  and  took  a  cap- 
sule of  medicine,  and  lay  down  upon  his  bed. 
In  a  f^w  minutes  thereafter  be  became  ill, 
and  in  20  or  80  minutes  died  in  convulsions,  ex- 
hibiting the  symptoms  usuai  tn  cases  of  strych- 
nine poisoning.  His  wife,  who  was  in  the 
room,  a  Bir.  Duran,  and  also  a  negro  man,  who 
came  in,  nuide  endeavors  at  ministration  for  his 
relief.  Duran  went  out  to  send  to  Scooba,  a 
Ylllage  about  three  miles  away,  for  a  physician. 
Stewart  called  upon  the  old  negro  to  pray  for 
him.  In  the  interval  between  the  third  and 
last  convulsions,  and  just  before  he  died,  he 
said  to  his  wife:  "I  am  going  to  die.    I  have 


been  dead.  The  good  Lord  bas  sent  me  back, 
to  tell  you  that  Dr.  Lipscomb  has  killed  me,— 
has  poisoned  me  with  a  capsule  be  gave  me  to- 
night; that  Guy  Jack  had  insured  his  life,  and 
had  hired  Dr.  Lipscomb  to  kill  him."  Only 
Mrs.  Stewart  and  the  negro  were  present.  Ihe 
statement  was  voluntarily  made  by  the  de- 
ceased, and  without  suggestion  of  any  kind. 
He  was  a  young  man,  who  appeared  to  be 
strong  and  vigorous.  On  the  day  of  his  death 
he  went  to  the  village  of  Scooba  on  some  busi- 
ness, and  returned  to  his  home  about  dark,  fed 
his  horse,  and  ate  heartily  at  supper,  appar- 
ently in  good  health  and  cheerful  spirits.  But 
it  seems  that  he  was  being  treated  by  Dr.  Lips- 
comb for  some  disorder,  and  while  in  Scooba  on 
that  day  Dr.  Lipscomb  prescribed  for  him. 
The  prescription  called  for  three  capsules,  to 
be  compounded  of  quinine,  antikamnia,  and 
strychnine,  each  to  contain  i/eo  of  a  grain  of 
strychnine.  After  tbe  prescription  was  writ- 
ten l^  Dr.  Lipscomb  at  his  ofiUce,  which  was 
at  the  drug  store  of  Dr.  Mohler,  and  who  was 
tbe  professional  partner  of  Lipecomb,  it  was 
taken  in  person  by  Lipscomb  to  the  drug  store 
of  Dr.  Momey,  about  a  square  away,  for  tbe 
alleged  reason  that  Dr.  Mohler  had  no  anti- 
kamnia, Lipscomb  telling  Stewart  be  would  get 
it  for  him.  When  the  capsules  had  been  pre- 
pared, manufactured  tablets  of  strychnine  of 
i/so  of  grain  each  being  used,  they  were  pla- 
ced in  a  box  marked  with  directions,  "Take 
one  at  night,"  handed  by  the  druggist  to  Dr. 
Lipscomb,  who  took  the  box,  and  went  out 
upon  the  street,  found  Stewart,  and  gave  blm 
tbe  box,  and  Instructed  him  to  bathe  his  feet 
and  to  take  one  at  bedtime.  Stewart's  father 
was  present  when  tbe  box  was  banded  to  his 
son  by  Lipscomb,  and,  in  a  little  while  after 
parting  from  Dr  Lipscomb,  Stewart,  who  had 
kept  the  box  hi  his  hand,  opened  it,  and,  mak- 
hig  some  conmient  as  to  the  size  of  the  capsule, 
showed  it  to  his  father,  who  testified  that  there 
was  but  one  capsule  in  the  box.  An  analysis 
of  the  stomach  of  Stewart  revealed  the  pres- 
ence of  1%  grains  of  pure  strychnine,  which 
had  not  been  absorbed. 

The  foregoing  is  a  brief  statement  of  such 
of  the  facts  as  are  deemed  necessary  to  our  un- 
derstanding of  the  questions  of  law  presented 
by  this  appeal.  On  the  trial  of  the  case  the 
wife  of  the  deceased  testified  to  the  declaration 
above  mentioned,  made  by  her  husband  before 
his  death.  This  testhnony  was  admitted  as 
the  dying  declaration  of  the  deceased,  over  the 
objection  of  the  defendant,  which  ruling  is  as- 
signed for  error. 

An  autopsy  was  held  by  several  physicians, 
including  the  appellant.  The  result  of  the 
autopsy  veas  reduced  to  writing.  It  described 
the  appearance  and  condition  of  the  body  and 
the  various  organs.  It  was  written  out  by  one 
of  the  physicians,  and  read  over  section  by  sec- 
tion In  the  presence  of  all,  and,  as  he  testified, 
it  was  his  understanding  and  recollection  tbat 
all,  including  Dr.  Lipscomb,  assented  to  it, 
and  he  thereupon  signed  his  own  and  the 
names  of  the  other 
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was  adniitted  In  evidence,  and  read  to  the  jury, 
over  defendant's  objection.  When  the  Jury  re- 
tired to  consider  their  verdict  the  defendant  re- 
quested that  the  paper  be  delivered  to  the 
Jury,  which  the  court  refused.  Exceptions 
were  also  taken  to  the  action  of  the  court  in 
granting  or  refusing  certain  Instructions.  These 
rulings  of  the  court,  among  others,  are  now 
on  this  appeal  assigned  for  error.  We  will 
first  consider  the  histructions. 

The  second  instruction  given  for  the  state  is 
an  effort  to  define  a  "reasonable  doubt."  It  is 
as  follows:  "The  court  charges  the  Jury  that 
by  a  reasonable  doubt  is  meant,  not  a  mere 
speculative  doubt,  or  vague  conjecture,  mere 
supposition  or  hypothesis,  but  such  a  doubt  as 
reasonably  arises  out  of  the  testimony  in  this 
case,— a  doubt  for  which  a  reason  can  be  given, 
in  view  of  the  testimony  or  want  of  satisfac- 
tory testimony.'*  This  Instruction  is  not  erro- 
neous, for  It  does  not  embody  an  hicorrect  defi- 
nition. It  is  no  definition  at  all.  It  is  mere 
tautology,  stated  with  awkward  drcumlocu- 
tlon.  The  terms  of  the  expression  "reasonable 
doubt"  Import  the  most  exact  idea  of  its  mean- 
ing, and  are  incapable  of  simplification,  and 
there  is  no  equivalent  hi  phrase  more  easily  un- 
derstooa  All  such  endeavor  Is  futile  and  fore- 
doomed; the  usual  result  being  a  maze  of 
casuistry,  tending  to  confuse  rather  than  to 
enlighten,  often  evolving  incorrect  propositions, 
as  shown  in  the  recent  cases  of  Powers  v. 
State,  74  Miss.  779,  21  South.  657;  Hammond 
V.  State,  74  Miss.  214,  21  South.  148;  Williams 
V.  State,  78  Miss.  822,  19  South.  826;  Burt  v. 
State,  72  Miss.  408,  16  South.  342;  and  Brown 
V.  State,  72  Miss.  95,  16  South.  202.  In  all  of 
these  cases,  besides,  the  q)eclfic  errors  of  the 
particular  instructions  considered,  the  practice 
of  attempting  such  definition  at  all  is  criticised 
and  deprecated,  if  not  condemned. 

The  seventh  Instruction  for  the  state  con- 
tains a  hypothetical  statement  of  facts,  of 
which  the  Jury  are  told,  "if  they  believe," 
constitute  guilt,  omitting  the  words  "beyond 
a  reasonable  doubt,"  and  is  consequently  er- 
roneous; but  the  error  seems  avoided  by  the 
subsequent  instruction,  which  is  nearly  iden- 
tical, and  by  others. 

The  ninth  Instruction  for  the  state  is  in 
these  words:  "Circumstantial  evidence  has 
been  received  in  every  age  of  common  law  as 
competent  evidence,  and  It  may  rise  so  high 
In  the  scale  of  belief  as  to  generate  full  con- 
viction. When,  after  due  caution,  this  result 
is  reached,  the  law  authorizes  the  Jury  to  act 
on  it."  "Full  conviction"  is  not  the  criterion 
of  the  degree  of  proof  necessary  to  a  convic- 
tion. It  is  a  loose  phrase.  It  has  no  dis- 
tinct legal  import,  and  is  without  accuracy 
to  the  common  understanding.  It  is  vague, 
indefinite,  and  Inexact  It  may  be  the  equiv- 
alent of  sincere  or  conscientious  belief.  It 
may  mean  that  full  conviction,  when  the 
facts  proven,  satisfy  the  Judgment  as  to  the 
truth  of  the  charge.  There  is  but  one  rule 
and  one  law  in  this  state  as  to  the  measure 
and  sufficiency  of  proof  which  will  warrant 


conviction.  It  is  that  the  evidence  must  en- 
gender a  certainty  of  belief,  beyond  a  rea- 
sonable doubt  This  rule  has  prevailed  with- 
out abatement,  not  only  in  the  ages  of  the 
common  law,  but  it  embodies  an  everlasting 
human  right,  coeval  with  all  society.  It  is 
not  enough  that  "the  Jury  should  be  satis- 
fled  from  the  evidence,  as  fair,  reasonable, 
or  conscientious  men,  of  the  guilt  of  the  ac- 
cused" (Powers*  Case,  supra);  or  "that  they 
conscientiously  believe  him  guilty"  (Burl's 
Case  and  Brown's  Case,  supra;  Hammond's 
Case,  74  Miss.  214,  21  South.  149).  In  Wil- 
liams' Case,  73  Miss.  822.  19  South.  826.  the 
Jury  were  instructed  that  "if,  after  a  careful 
consideration  of  all  the  evidence  in  the  case, 
you  can  say  and  feel  that  you  have  an  abid- 
ing conviction  of  the  guilt  of  the  defendant, 
and  are  fully  satisfied  of  the  truth  of  the 
charge,  then  you  are  satisfied  beyond  a  rea- 
sonable doubt,  and  your  verdict  should  be 
guilty;"  as  to  which  the  court  in  that  case 
says:  "The  second  instruction  for  the  state 
is  erroneous  in  attempting  to  define  'reasona- 
ble doubt*  •  •  •  The  concluding  part 
of  the  charge  expressly  defines  reasonable 
doubt  \>y  telling  the  Jury  that  'abiding  con- 
viction of  the  guilt  of  the  defendant,  or  full 
satisfaction  of  his  guilt,  is  the  equivalent  of 
belief  beyond  a  reasonable  doubt'  This  is 
another  of  the  many  vain  attempts  to  com- 
pute that  which  is  not  number,  and  measure 
that  which  is  not  space."  It  was  held  one 
of  the  errors  for  which  that  case  may  be  re- 
versed. The  hypotheses  of  that  instruction, 
it  wiU  be  observed,  are,  however,  stated  con- 
junctively. The  statement  is:  "If  you  have 
an  'abiding  conviction'  of  the  guilt,  *  *  « 
'and'  are  fuUy  satisfied  of  the  truth  of  the 
charge."  "Full  conviction"  cannot  certainly 
mean  more  than  "fully  satisfied,"  but  if,  con- 
junctively, "an  abiding  conviction  of  guilt" 
and  "full  satisfaction  of  the  truth  of  the 
charge"  be  erroneous,  as  not  equivalent  to  a 
belief  beyond  a  reasonable  doubt,  It  must 
follow  that  "full  conviction"  is  in  less  degree 
such  equivalent    It  is  error. 

The  fifteenth  Instruction  asked  by  the  de- 
fendant and  refused  is  as  follows:  "The 
court  Instructs  the  Jury  that  the  dying  dec- 
larations of  the  deceased,  made  to  his  wife, 
are  not  entitled  to  the  same  credit  and  force 
as  if  the  deceased  was  still  alive  and  testify- 
ing in  the  presence  of  the  Jury,  under  oath; 
that  It  is  a  species  of  hearsay  evidence,  and 
is  Intrinsically  weaker  than  if  the  declarant 
was  present  and  aubject  to  cross-examina- 
tion; and  the  Jury  alone  are  the  Judges  of 
Its  weight  and  force."  We  all  concur  that 
if  it  be  the  true  purport  of  the  instruction 
that  it  is  intended  to  point  out,  by  way  of 
precaution,  the  inherent  qualities  which  by 
law  pertain  to  all  dying  declarations,  and  be 
held  to  refer  to  the  source,  rather  than  the 
matter,  of  the  testimony,  it  would,  in  that 
view,  not  be  upon  the  weight  of  evidence, 
within  the  meaning  of  the  statute.  In  cases 
of  perjury,  seduction,  and  the  like,  requhrin^ 
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corroborative  evidence  as  to  certain  testi- 
mony, and  in  cases  involving  the  testimony 
of  accomplices  and  evidence  of  admissions 
made  by  a  party  against  liis  interest,  and 
tlie  lllte,  it  is  entirely  proper  to  point  ont  to 
the  jury  the  circumstances  affecting  the 
source  or  character  of  the  evidence,  which, 
according  to  settled  rules,  operate  to  its  dis- 
paragement; being  careful  to  leave  to  the 
Jury  the  untrammelled  right  to  consider  the 
testimony,  and  give  it  what  weight  they 
may  deem  it  worthy.  Abstractly,  it  is  true, 
as  a  matter  of  law,  that  a  dying  declaration 
la  a  species  of  hearsay  testimony,  and  of  it- 
self is  not  entitled  to  the  same  force  as  if  the 
witness  was  living  and  testifying  and  sub- 
ject to  a  cross-examination.  Lambeth's  Case, 
23  Miss.  322.  The  question  presented  by 
this  instruction  involves  a  consideration  of 
the  law  applicable  to  the  admission  of  dying 
declarations,  and  the  reasons  upon  which  they 
are  foimded,  and  which  determine  the  char- 
acter of  sucn  testimony  from  a  legal  stand- 
point. Dying  declarations  constitute  the  on- 
ly exception  to  the  constitutional  right  of  the 
accused  to  be  confronted  vrith  the  witnesses 
against  him,  and  be  afforded  the  right  to 
cross-examine  them.  In  all  trials  and  on  all 
Issues  the  cross-examination  is  the  most  ef- 
fective means  of  eliciting  and  ascertaining 
the  truth.  While  the  solemnity  under  which 
they  are  usually  made  Is  deemed  in  some 
sense  an  equivalent  for  the  sanctity  of  an 
oath,  yet  their  admissibility  rests  upon  the 
grounds  of  necessity  and  public  policy,  and 
upon  the  presumption  that,  in  the  absence  of 
other  proof,  crimes  might  go  unpunished. 
The  rules  which  goyem  the  admission  of 
such  testimony  are  familiar  and  rudimental: 
d)  They  must  be  made  under  the  realization 
and  solemn  sense  of  impending  death,  when 
the  motive  for  falsehood  may  be  presumed  to 
be  lost  in  the  despair  of  life.  (2)  They  must 
be  the  utterance  of  a  sane  mind.  (3)  They 
are  restricted  to  the  act  of  killing,  and  the 
circumstances  immediately  attending  it  and 
forming  a  part  of  the  res  gestae.  (4)  No  dec- 
laration or  any  part  of  it  is  admissible,  unless 
competent  and  relevant,  if  made  by  a  living 
witness.  (5)  That  great  caution  should  be 
observed  in  the  admission  of  such  testimony, 
and  the  rules  which  restrict  it  be  carefully 
guarded. 

The  authorities  abound  with  discussion  of 
the  reasons  and  considerations  upon  which 
these  rules  are  founded,  looking  to  the  con- 
servation of  truth  and  that  Justice  might  pre- 
vail The  circumstance  that  the  declara- 
tion is  hearsay,  and  is  without  the  essential 
element  of  cross-examination,  stands,  facile 
princeps,  the  most  important  of  these  rea- 
sons, and  incidentally  and  necessarily  in- 
volves other  considerations.  Greenleaf  says 
a  Greenl.  Bv.  §  162):  "It  is  always  to  be 
recollected  that  the  accused  has  not  the  pow- 
er of  cross-examination,  a  power  quite  as  es- 
sential to  the  eliciting  of  all  the  truth  as  the 
obligation  of  an  oath  can  be."     1  Phil.  Ev. 


300;  People  v.  Sanchez,  24  Cal.  17.  "The 
admission  of  dying  declarations  as  evidence 
being  in  derogation  of  the  general  rule  which 
subjects  the  testimony  of  witnesses  to  the 
two  important  tests  of  truth,  an  oath  and  a 
cross-examination,  it  is  obvious  that  such  evi- 
dence should  be  admitted  only  upon  the 
grounds  of  necessity  and  public  policy,  and 
should  be  restricted  to  the  act  of  killing  and 
res  gestae."  Leiber  v.  Com.,  9  Bush,  11; 
Starkie,  Bv.  p.  38.  Judge  Cooper,  in  Bell  v. 
State,  72  Miss.  513,  17  South.  234,  says: 
"The  gravity  of  the  Issues  involved  in  that 
class  of  cases,  in  which  alone  this  character 
of  hearsay  evidence  is  admissible;  the  fact 
that  the  defendant  is  deprived  of  the  oppor- 
tunity of  cross-examination;  that  the  dec- 
laration is  usually  that  of  a  hostile  party, 
and  is  very  generally  proved  by  the  testi- 
mony of  his  friends  or  relatives,— has  Justly 
caused  the  courts  to  restrict  its  admissibility 
within  well-defined  limits,  and  to  require 
dear  proof  of  those  conditions  the  existence 
of  which  are  essential  to  its  competency." 

There  are  other  considerations  which  have 
been  dwelled  upon  by  law  writers  and  Judges. 
Statements  made  under  the  shadow  of  approach- 
h}g  death  may  come  with  the  infirmity  of  inat- 
tention, when  the  mind  is  diverted  to  the 
thoughts  of  future;  the  vigor  of  the  mind  may 
be  Unpaired;  facts  may  be  but  partially  stated; 
hiferences  and  opinions  may  be  stated  as  facts; 
the  passions  of  anger  and  revenge  may  linger 
after  all  hope  of  life  is  fled,  and  affect  the  truth 
of  the  statement  It  must  come  as  the  mem- 
ory of  those  who  beard  it,  subject  to  all  the 
uncertainties  of  a  correct  understanding  of  the 
speech  as  made,  and  of  a  correct  reproduction 
l^  the  memory  of  wha/t  was  truly  said.  Mr. 
Roscoe  says:  "Such  considerations  show  the 
necessity  of  caution  in  receiving  impressions 
from  accounts  given  by  persons  In  a  dying  state; 
especially  when  it  Is  considered  that  they  can- 
not be  subjected  to  the  power  of  cross-examina- 
tioUf—a  power  quite  as  necessary  for  securing 
the  truth  as  the  religious  obligation  of  an  oath 
can  be."  Rose.  Cr.  Ev.  p.  35.  The  foregoing 
principles  are  repeated,  iterum,  iterumque,  hi 
varyhig  phrase,  in  numerous  authorities  and 
cases,  and  are  the  well-settled  law  of  this  state. 
Bell  V.  State,  supra;  Lambeth  y.  State,  23 
Miss.  350;  Nelms  v.  State,  13  Smedes  &  M. 
501;  Brown  v.  State,  32  Miss.  433;  Merrill  v. 
State,  58  Miss.  66;  Montgomery  v.  State,  80 
Ind.  338;  Moore  v:  State,  12  Ala.  764;  Binns 
V.  State,  46  Ind.  311.  In  State  v.  Vansant,  80 
Mo.  78,  it  is  said:  "Besides,  such  declarations 
are  afiQlcted  with  the  common  infirmity  which 
attaches  to  all  oral  statements  or  verbal  admis- 
sions, reduced  to  writing  or  repeated  by  another, 
and  are  liable  to  be  colored  or  deflected  by  the 
medium  through  which  they  are  transmitted  to 
the  jury."  And  in  Lambeth's  Case,  supra,  Mr. 
Justice  Yerger  said  that  a  dying  declaration  was 
not  entitled  to  the  same  weight  and  force  as  if 
delivered  by  a  living  witness.  In  Brown  v. 
State,  32  Miss.  442,  it  is  said,  after  comment- 
ing upon  the  nature  of  dying  declarations,  that 
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"It  is  therefore  the  dictates  of  reason  and  com- 
mon sense  that  declarations  of  this  character, 
in  all  cases  and  under  any  circumstances,  should 
be  admitted  with  caution,  and  weighed  by  the 
jury  with  the  greatest  deliberation/'  1  Greenl. 
Bv.  §  162.  We  all  concur  that  it  is  dear  that 
as  to  dying  declarations  It  would  not  be  (Asiec- 
tionahle  if  the  Jury  be  charged  that  while  they 
are  the  sole  Judges  of  the  weight  and  effect  to 
be  given  to  a  dyhig  declaration,  and  that  it  is  to 
be  determined  like  any  other  eridence,  in  the 
light  of  all  the  evidence  of  the  case,  and  to  cau- 
tion them,  In  determining  its  effect,  that  they 
should  weigh  it  with  great  deliberation  and  care, 
and  take  Into  consideration  the  circumstances 
of  its  being  hearsay;  that  it  is  the  statement 
of  one  not  subject  to  cross-examination,  or  such 
other  relevant  circumstance  in  tbat  regard  as 
may  exist  in  any  given  case;  and  that  it  is 
the  duty  of  the  court  to  lay  before  the  Jury,  by 
precautionary  instructions,  when  asked,  the  In- 
herent elements  of  weakness  which  the  law 
recognises  In  certain  classes  of  evidence,  but  in 
such  form  as  not  to  Invade  the  province  of  the 
Jury.  The  majority  of  the  court  hold  that  this 
instraction  is  not  upon  the  weight  of  evidence; 
that  its  true  purport  Is  cautionary,  and  refers 
rather  to  the  source,  than  to  the  effect,  of  the 
testimony.  Fbr  myself,  I  do  not  concur  in  this 
view.  It  embodies  argumentative  statements 
of  the  law  abstractly  correct,  but  so  stated  as 
to  bear  upon  the  weight  of  evidence,  and,  in 
my  opinion,  was  properly  refused.  In  Lewis 
V.  C5hrl8tle,  09  Ind.  377,  ai|  instruction  which 
followed  the  text  of  the  most  authoritative  writ- 
er in  the  language  on  evidence  (Greenleaf)  was 
condemned,  and  it  was  said  that  argumentative 
statements  of  the  law,  though  correct,  may  not 
always  be  an  accurate  rule  of  guidance  to  a 
Jury.    1  Thomp.  Trials,  §  640. 

We  find  no  error  hi  the  rulhigs  of  the  court 
as  to  the  other  instructions. 

We  come  next  to  consider  the  ruling  of  the 
court  upon  the  admission  of  the  dying  declara- 
tion, in  respect  to  which  several  propositions 
are  contended  for  by  the  appellant,  whldi  may 
be  formulated  as  follows:  <1)  The  proof  did 
not  show  that  at  the  time  of  making  the  decla- 
ration Stewart  reaUzed  that  his  days  were  num- 
bered, and  the  solemn  hour  of  his  death  was  at 
hand.  (2)  That  the  statement  Itself,  hi  Its  pe- 
culiar character,  bore  evidence  of  mental,  inca- 
pacity, of  unbalanced  reason,  and  that  it  was  a 
mere  hallucination  of  a  disordered  mind.  (8) 
That  the  declaration  was  not  the  statement  of 
a  fact,  as  of  his  knowledge,  but  an  opinion,  a 
mere  belief,  a  conduskm  dedticed  and  hif erred 
from  other  c<^teral  facts. 

AH  of  the  above  propositions  involve  ques- 
tions of  fact,  to  be  ascertained  and  passed  upon 
by  the  trial  Judge  ufxm  a  prelimhiary  hivesti- 
gation,  and  in  that  sense  are  commonly  desig- 
nated questions  of  law.  1  Rose  Cr.  Ev.  (8th 
Ed.)  61;  1  Greenl.  Ev.  210;  Whart.  Or.  Ev. 
689;  1  PhlL  Ev.  3,  7,  573;  Simmons  v.  State, 
61  Miss.  243;  State  v.  Bums,  33  Mo.  483;  Kil- 
gore  V.  State,  74  Ala.  1;  Owens  v.  State,  59 
Miss.  547;  Ellis  v.  State,  66  Miss.  48,  8  South. 


188;  Bell  v.  State,  72  Miss.  510,  17  South.  232. 

It  is  therefore  pertinent  to  inquire  what  degree 
of  proof  in  law  is  required  as  to  the  facts  which 
constitute  what  is  ordinarily  termed  the  founda- 
tion for  the  admission  of  such  testimony,— 
whether  they  should  be  established  to  the  satis- 
faction of  the  court,  or  to  that  higher  degree  of 
certainty  which  exdudes  all  reasonable  doubt, 
—and  to  what  degree  of  certainty  must  it  ap- 
pear to  be  competent  as  the  statement  of  a  fact; 
and,  second,  what  rules  should  prevail  in  deter- 
mining whether  it  is  an  opinion  or  a  statement 
of  a  fact,— whether  the  literal  form  of  a  state- 
ment is  to  control,  or  whether  Its  true  charac- 
ter is  to  be  gathered  from  the  statement,  con- 
sidered in  connection  with  the  surrounding  cir- 
cumstances. 

Taking  up  the  first  proposition,  we  find  that 
the  authorities  hi  this  state  establish  the  rule 
that  hi  a  preliminaiy  investigation  by  the  court, 
for  the  ascertainment  of  facts  precedent  and 
necessary  to  the  competency  of  proposed  evi- 
dence, the  degree  of  proof  should  be  such  as 
to  exclude  all  reasonable  doubt  as  to  the  facts 
of  such  foundation;  and  this  is  certainly  true 
when  the  competency  of  any  testimony  rests 
i^n  collateral  facts,  independent  of  the  main 
fact  proposed  to  be  proved;  and  hi  this  case  the 
rule  applies  to  the  prelimhiary  questions:  (1) 
Whether  Stewart  realized  he  was  in  extremis; 
(2)  whether  he  was  at  the  time  sane  and  ra- 
tional. 

In  the  case  of  Bell  v.  State,  72  Miss.  510,  17 
South.  234,  it  is  said:  "We  thhik  it  dear  tiiat 
the  court  should,  at  least,  have  required  a  full 
development  of  all  the  circumstances,  and  from 
other  witnesses.  If  necessary,  and  from  such  in- 
vestigation should  have  determined  the  exist- 
ence of  that  settled  feeUng  of  hopelessness  on 
the  part  of  the  declarant,  before  admitting  his 
statement  as  a  dying  declaration.  In  favorem 
vltse,  all  doubt  should  be  resolved  agahist  the 
state  and  in  favor  of  the  accused." 

In  the  case  of  Owens  v.  State,  59  Miss.  549, 
it  is  said  by  that  very  eminent  Jurist,  Chief 
Justice  Campbell:  "When  the  dying  dedaia- 
Uons  were  offered  hi  evidence,  It  was  the  duty 
of  the  court,  before  admitting  them,  to  fully  hi- 
vestigate  the  circumstances  under  which  they 
were  made,  with  the  view  of  ascertahiing 
whether  they  were  admissible  in  evidence  as 
such  under  the  rules  of  hiw  with  vespect  to  that 
sort  of  evidence.  The  competency  of  such  evi- 
dence is  a  prelhninary  inquiry  to  be  made  by 
the  court,  which  should  be  satisfied  of  it  before 
the  Jury  is  permitted  to  hear  if  The  same 
Judge  hi  Shnmons  v.  State,  61  Miss.  257,  ap- 
plies a  like  prhiciple  to  an  analogous  case. 

In  Holly  V.  State,  55  Miss.  430,  testimony 
was  offered  of  previous  threats  on  the  part  of 
the  deceased,  and  excluded  because  the  evidence 
did  not  disclose  any  overt  act  on  his  part  at  tiie 
time  of  the  killing,  in  reference  to  which  tho 
court  says:  "In  criminal  cases,  the  Judge  should 
give  the  prisoner  the  benefit  of  all  doubts." 

In  EUls  V.  State,  65  Miss.  48,  3  South.  180, 

Judge  Arnold,  speaking  of  a  confession,  said: 

*'If  there  is  a  reasonable  doubt  against  its  being 
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free  and  rolontary,  it  should  be  excluded  from 
tbe  jury."  But  the  competency  of  a  state- 
ment, whether  one  of  fact  or  opinion,  is  a  ques- 
tion of  judicial  interpretation  as  to  its  mean- 
ing, as  indicated  by  its  terms,  viewed  hi  the 
light  of  surrounding  chxnunstances.  The  hi- 
terpretation  must  rest  upon  the  ascertainment 
as  to  what  was  the  true  purport  of  the  declara- 
tion,—what  was  the  idea,  the  mental  process, 
of  the  thought  expressed.  It  is  the  condusion 
to  be  reached  as  to  this  fact  which  must  oon- 
troL  While  it  is  not  the  province  of  the  jury 
to  determine  the  question  of  competency,  yet 
every  reason  and  drcumstance,  which  may 
tend  to  show  a  statement  to  be  one  of  opinion, 
necessarily,  if  the  statement  be  admitted,  go  to 
its  weight  and  credibility;  for,  even  thoufi^ 
admitted  by  the  court,  the  jury  liave  a  right 
to  reject  it  as  an  opinion  and  without  weight 
If  It  be  a  reasonable  construction  that  a  state- 
ment is  one  of  fact,  it  ought  to  be  adi^Utted. 

Tested  lay  the  foregoing  principles,  we  are  of 
opinldn  that  th^  judgment  of  the  court  below 
was  right  In  holding  that  the  foundation  was 
sufficiently  laid  (1)  as  to  the  t&ct  that  Stewart 
was  in  extremis  when  the  statemoit  was  made, 
and  that  he  realized  that  he  was  beyond  the 
hope  of  recovery;  and  (2)  that  at  the  dme  he 
was  not  hisane  or  delirious,  but  spoke  vrith  dls- 
oomment,  reason,  and  intelligence..  We  think 
the  evidence  established  both  of  these  proposi- 
tlons  beyond  reasonable  doubt  He  was  in  the 
throes  of  death  when  the  statement  was  made, 
and  died  shortly  thereafter.  He  called  upon  a 
l^ystander  to  pray  for  him,  and  declared  that 
he  was  going  to  die.  It  is  relevant  to  consider, 
too,  that  according  to  the  proof,  one  of  the 
cliaracteristic  efiTects  of  strychnine  poisoning  is 
to  produce  a  sense  of  great  alarm  in  the  victim. 
As  to  his  mental  condition,  there  is  nothing  in 
the  evidence  to  justii^  a  doubt  that  he  was  ra- 
tional, except  the  suddenness,  violence,  and 
brevity  of  the  attack,— a  condition  not  inconsist- 
ent with  a  sound  mind.  It  is  argued  that  the 
statement  itself,  in  form  and  substance  res 
ipsa  loquitur,  is  the  utterance  of  a  mind  dis- 
eased,—an  illusion  of  a  disordered  imagination. 
We  do  not  so  view  it  The  words  of  the 
speech  may  be  unusual,  yet  they  are  words  of 
discernment  and  reason,  if  not  also  of  truth. 
Ue  probably  meant  no  more  than  that,  "I  am 
dying;  I  have  been  unconscious,  but,  in  the 
providence  of  God,  I  am  spared,  so  I  might 
tell  that  I  have  been  poisoned  by  Dr.  Lipscomb 
by  a  capsule;  that  Guy  Jack  had  my  life  in- 
sured, and  hhred  him  to  kill  me,"— a  statement 
which  evinces  an  intelligent  perception  of  facts 
known  and  inferred,  and  a  process  of  logical 
reasoning  Inconsistent  with  the  theory  of  a 
mind  giving  forth  a  baseless  fabric  of  an  illu- 
sion. 

This  brings  us  to  the  question  as  to  the  ad- 
missibility of  the  declaration  itself  as  evidence. 
If  according  to  the  rule  announced,  it  is  a  rea- 
tionable  and  probable  theory  that  the  declara- 
t'Dn,  according  to  its  just  import,  taken  in  con- 
nection with  the  surrounding  and  relevant  cir- 
'mmstances,  was  a  statement  of  a  fact,  within 


the  knowledge  and  observation  of  Stewart, 
then  it  is  competent,  and  its  jcredibility  and 
value  as  evidence  was  properly  submitted  to 
the  jury;  but  if  such  an  interpretation  be  un- 
reasonable, or  involves  an  improbable  theory 
as  to  any  assumed  fact.  It  was  incompetent, 
and  the  ruling  of  the  court  erroneous.  At  the 
threshold  of  the  question  we  are  met  with  the 
contention  that  so  much  of  the  statement  as 
refers  to  Guy  Jack  having  insurance  upon 
Stewart's  life,  and  that  he  hired  Lipscomb  to 
kill  him,  are  facts  which  are  not  of  the  res 
gestae  as  immediately  connected  with  the  kill- 
ing, and  that  part  "that  he  had  been  dead,  and 
the  Lord  had  sent  him  back  to  tell,"  is  irrele- 
vant, and  consequently  that  the  court  erred  in 
admitting  the  whole  declaration,  which  embra- 
ced these  statements.  That  they  were  not  a 
part  of  the  res  gestse,  and  are  irrelevant,  goes 
without  sayhig,  and,  as  such,  were  inadmissi- 
ble. But,  inasmuch  as  no  specific  objection 
was  made  to  these  particular  parts  of  the  dec- 
laration, but  was  to  the  whole  statement  it  is 
contended,  on  the  other  hand,  that  such  ob- 
jection, according  to  familiar  rules,  will  not 
avail  if  any  part  of  the  declaration  was  compe- 
tent or  rdevant  Inasmuch  as  there  is  not  a 
full  concurrence  of  the  court  as  to  whether  the 
rule  invoked  should  be  applied  in  this  case, 
and  in  view  of  the  fiict  that  the  decisions  in' 
this  state  are  not  apparently  uniform  as  to  the 
practice  In  applying  the  rule,  it  is  deemed  prop- 
er that  a  statement  of  the  law  as  to  this  very 
familiar  rule,  as  we  all  understand  It  be  made. 
It  is  well  settled,  by  numerous  adjutUcations, 
that  a  general  objection  raises  no  Issue,  except 
it  is  as  to  whether  the  evidence  would,  under 
any  circumstances  or  for  any  purpose,  l)e  ad- 
mitted, and  that  a  specific  objection  raises  no 
other  issue  than  the  particular  one  tendered. 
If,  under  any  drcumstances  of  the  case,  testi- 
mony be  admissible,  a  general  objection  would 
be  properly  overruled;  and,  conversely,  it  would 
be  error  to  sustain  a  general  objection  if, 
under  any  view  of  the  case,  the  evidence  might 
be  admissible.  This  rule  applies  with  particu- 
lar force  in  cases  where  the  objection  may  have 
a  twofold  aspect  and  may  be  put  upon  differ- 
ent grounds.  It  might  go  to  tbe  competency 
of  the  witness,  to  the  mode  of  proof,  to  the  in- 
sufficiency of  the  foundation,  or  to  the  rele- 
vancy or  competency  of  the  matter  of  the  tes- 
timony. Testhnony  may  be  material  and  rele- 
vant, and  still  incompetent,  by  reason  of  the 
method  of  proof  or  lade  of  some  precedent 
predicate  required  by  law  to  be  first  established, 
and  vice  versa.  In  Heard  v.  State,  59  Miss. 
546,  It  is  said:  "^lien  an  objection  is  made 
to  evidence  which  hi  its  nature  is  such  as  may 
be  obviated,  it  must  be  specific,  so  as  to  allow 
the  party  offering  an  opportunity  to  supply  Its 
place,  if  the  objection  is  sustained,  and,  where 
this  is  not  done.  It  will  not  be  noticed  in  the 
appellate  court."  Morris  v.  Henderson,  37 
Miss.  492;  Brown  v.  State,  72  Miss.  95,  16 
South.  202.  The  reason  of  the  rule  is  said  to 
be  twofold:  (1)  To  enable  the  trial  judge  to 
uxiderstand  the  precise  question  uipon  which^^ 
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has  to  rule,  that  he  should  not  be  required  to 
search  for  objections  which  counsel  do  not 
discover,  or  conceal;  (2)  to  afford  the  opposite 
party  an  opportunity  to  obviate  It  if  well  taken. 
Decell  V.  Lewenthal,  57  Miss.  331;  Heard  v. 
State,  59  Miss.  545;  1  Thomp.  Trials,  §  693; 
Wesling  V.  Noonan,  31  Miss.  599;  Morris  v. 
Henderson,  37  Miss.  492;  Brown  v.  State,  72 
Miss.  95,  16  South.  202;  Mills  Co.  v.  Sniith, 
69  Miss.  299,  11  South.  26;  Reynolds  v.  State, 
m  Ala.  502;  Archibald  v.  State,  122  Ind.  122, 
23  N.  B.  758;  Dozier  v.  Jerman,  30  Mo.  216; 
Brown  y.  Welghtman  (Mich.)  29  N.  W.  98; 
Moore  V.  Bank,  13  Pet.  302;  Stone  v.  Oil  Co., 
41  in.  85;  GUbert  v.  Thompson,  14  Minn.  544 
(Gil.  414);  Rush  v.  French,  1  Ariz.  99,  25 
Pac.  816. 

A  ^rge  number  of  cases  to  the  same  effect 
are  collected  In  1  Thomp.  Trials,  §  693.  The 
rule  also  involves  the  particular  proposition 
that  a  general  objection  is  properly  overruled 
to  testlniony  a  part  of  which  Is  admissible 
and  pftrt  not  But  this  particular  rule  has 
not  been  uniformly  followed  in  this  state. 
In  MerriU  v.  State,  58  Miss.  66,  and  in  Field 
V.  State,  57  Miss.  474,  statements  were  ad- 
mitted In  evidence  parts  of  which  were  ad- 
missible and  part  were  not  In  both  cases 
the  ruling  of  the  court  was  held  to  be  erro- 
neous, notwithstanding  the  objection  was 
general.  It  is  true  the  point  was  not  made 
in  either  case  Invoking  the  rule  that  the  ob- 
jection was  general.  And  It  has  been  well 
observed  that  a  court  might  take  cognizance 
of  fatal  error  in  proper  cases  to  avoid  injus- 
tice, notwithstanding,  by  inadvertence  or  ac- 
cident, the  objections  were  not  made  specific 
or  properly  framed.  While  objections  should 
be  put  upon  specific  grounds,  and,  in  cases 
where  a  part  be  admissible  and  a  part  not, 
the  objection  should  be  specific,  yet  If  an  ob- 
jection be  made  to  the  whole  of  a  statement 
fipon  a  specific  ground,  as  to  its  relevancy 
or  competency,  it  will  be  applied,  not  only  to 
the  whole  statement,  but  to  any  part  of  It 
which  may  be  obnoxious  to  the  rule  of  evi- 
dence invoked  by  the  objection.  For  in- 
stance, if  a  statement  be  objected  to  upon 
the  ground  that  it  is  an  opinion,  it  is  good  as 
to  the  whole  or  any  part  of  it  which  may  ap- 
pear to  be  an  opinion.  The  rule  which  re- 
quires fairness  to  the  court  in  stating  objec- 
tions requires  also  fairness  by  the  court  in 
determining  them,  and  it  would  be  absurd  for 
a  court  to  hold  that  an  objection  to  a  state- 
ment, on  the  ground  that  It  was  an  opinion, 
could  not  reach  its  parts.  Of  course,  if  the 
different  parts  are  objectionable  upon  differ- 
ent grounds,  then  they  should  be  specified. 
In  one  instance,  where  the  objection  was 
made  to  certain  testimony  as  being  hearsay, 
and  the  court  merely  instructed  the  Jury  to 
disregard  all  statements  not  made  of  witness' 
own  knowledge,  and  refused  the  request  to 
instruct  what  particular  evidence  was  ex- 
cluded, it  was  held  that  this  was  error.  Mor- 
ford  V.  Peck,  46  Conn.  380.  In  view  of  the 
fact  that  the  rule  has  not  been  strictly  en- 


forced in  this  state  in  all  cases,  by  reason 
whereof  some  doubt  may  have  prevailed  as 
to  the  practice,  it  might  be  questioned  wheth- 
er it  ought  to  be  enforced  in  this  case,  espe- 
cially as  the  record  shows  that  the  objection 
was  argued  by  both  sides,  and  presumably, 
of  course,  upon  specific  grounds;  but  it  is 
immaterial  to  decide  the  question.  We  do 
decide  that  Field's  Case  and  Merrill's  Case 
are  not  to  be  held  as  precedents  for  a  differ- 
ent rule  than  that  announced  above.  It 
should  be  applied,  except  where  injustice 
would  be  done. 

Again,  as  preliminary  to  the  question  of 
the  admissibility  of  the  statement,  it  is  im- 
portant to  first  ascertain,  as  a  rule  of  Inter- 
pretation, whether  the  form  of  the  statement 
—the  literal  sense  of  the  words  used— is  to 
govern,  for,  if  this  controls  the  interpretation, 
there  Is  no  room  for  construction;  for  leav- 
ing out. the  figurative  reference  to  the  Lord, 
as  Is  proper  to  do,  the  words  of  the  state- 
ment In  their  ordinary  signiQcance,  literally 
Interpreted,  fairly  import  knowledge,  and  not 
opinion.  We  appreciate  the  force  of  the  ar- 
gument so  ably  made  by  counsel  for  the 
state,  which  is  supported  by  some  precedents, 
that  the  face  of  the  statement  alone  must  be 
looked  to  for  its  purport  hi  that  respect 
The  proposition  Is  not  founded  in  sound  rea- 
son, and  Is  contrary  to  the  great  weight  of 
authority.  The  ends  of  Justice  are  to  be 
attained  only  by  ascertaining,  as  far  as  prac- 
ticable, the  very  truth.  The  truth  as  to  the 
purport  of  any  speech— its  true  meaning— is 
to  be  gathered,  not  from  the  literal  form  of 
the  phrase,  disrupted  from  the  body  of  Its 
associate  circumstances,  and  Irrespective  of 
the  nature  of  the  act  narrated.  The  situation 
of  the  speaker;  what  of  mental  impulse, 
motive.  Inducement,  or  emotion  was  evinced, 
and  all  the  surrounding  circumstances;  the 
words  used;  their  literal  signification,  as  well 
as  that  in  which,  in  common  parlance,  they 
are  often  employed;  and  the  character  and 
nature  of  the  fact  stated,— are  all  to  be  con- 
sidered, in  determining  the  truth  as  to  mean- 
ing of  any  utterance.  They  are  **the  light 
unto  the  path,"  which  leads  to  a  true  solu- 
tion of  every  such  problem. 

It  Is  of  common  experience  that  matters 
of  information,  and  of  belief  or  opinion,  are 
generally  expressed  In  a  form  importing  per- 
sonal knowledge.  Fixed  convictions,  regard- 
less of  the  mental  processes  Involved,  take 
the  form  of  dogmatic  assertion;  and  sus- 
picion Is  couched  in  terms  of  direct  accusa- 
tion. Even  the  cautious  and  learned  do  not 
discriminate,  and  give  emphasis  to  their  set- 
tled conclusions  by  declaring,  *T  know."  On 
page  220  of  the  record  before  us,  an  expert 
physician,  who  had  heard  all  the  evidence  in 
the  case  pertaining  to  the  symptoms  of  Stew- 
art's malady,  and  the  evidence  of  the  pres- 
ence of  strychnine  disclosed  by  analysis, 
when  asked  if  he  could  state  from  these  facts 
the  cause  of  death,  replied  "that  the  evidence 
makes  me  believe— I  kn5^iifedl)v**5to^iP*SPK: 
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say,  I  know— that  he  died  from  strychnine 
poisoning."  **I  know  that  my  Redeemer 
liveth,"  is  the  exclamation  of  an  exalted 
faith,  disclaiming  all  equivocation,  and  yet 
the  thought  traverses  the  realms  of  the  un- 
known and  the  unknowable.  "Credo  ut  in- 
telligam." 

It  is  within  the  experience  of  every  practi- 
tioner that  the  stateihents  of  truthful  wit- 
nesses as  to  facts  are,  upon  cross-examina- 
tion, often  shown  to  he  hearsay  or  opinion. 
By  a  reference  to  the  precedents,  it  will  be 
seen  that  we  are  supported  by  the  authori- 
ties in  this  conclusion.  In  Bell  v.  State,  72 
Miss.  514,  17  South.  232,  Cooper,  C.  J.,  said: 
"To  give  to  words,  which  the  observation  of 
mankind  teaches  are  frequently  used  in  a 
dlCTerent  sense,  an  inflexible  signification, 
even  though  it  be  a  natural  one,  would  be  to 
do  violence  to  the  plain  dictates  of  common 
sense,  and  would  often  result  in  serious  in- 
justice. Words  are  but  the  exponents  of 
thought,  and  the  effort  must  be  to  determine 
whether,  in  the  particular  instance,  the 
thought  suggested  by  their  use  was  that  of 
the  speaker."  Of  like  effect  is  State  v.  Wil- 
liams, 67  N.  C.  12;  Walker  v.  State,  89  Ark. 
221;  Jones  v.  State,  52  Ark.  845,  12  S.  W. 
704.  Some  of  these  decisions,  while  they  are 
authority  for  the  proposition  that  a  statement 
will  not  be  held  as  one  of  fact  necessarily 
because  alleged  in  that  form,  yet  announce 
a  practice  which  tends  to  support  the  theory 
contended  for  by  the  8tat«,  to  the  effect  that 
if,  from  the  circumstances  of  the  case,  it  ap- 
pear, by  any  possibility,  the  declarant  could 
have  known  whereof  he  spoke,  the  statement 
would  be  admitted,  being  in  the  form  as  of  a 
fact  The  reason  given  in  these  cases  is  that 
the  improbability  of  the  knowledge  on  the 
part  of  the  declarant  goes  to  credibility.  The 
reason  is  aside  from  the  true  issue.  The 
question  is  not  one  of  the  probability  of  the 
truth  of  the  facts  stated,  or  of  the  opportuni- 
ties for  knowledge,  but,  what  is  the  state- 
ment itself  with  reference  to  the  fact?  Is  it 
an  opinion  or  not?  And  the  true  rule  we 
have  already  announced  is  that  it  should  be 
given  that  construction  in  this  regard  which,' 
under  the  circumstances,  appears  most  rea- 
sonable. It  is  a  narrow  view  that  the  op- 
portunities of  knowledge  should  control,  for 
ample  opportunity  of  knowledge  is  consistent 
with  ignorance,  and  with  the  fact  that  the 
statement  may  be  an  opinion  and  not  of 
knowledge,  and  its  true  character  as  such  be 
manifest,  though  stated  in  a  way  implying 
knowledge.  Justice  Sharkey  in  Nelms  v. 
State,  13  Smedes  &  M.  500:  "It  is  said  by  an 
eminent  writer  (2  Starkie,  Ev.  366)  that 
'sometimes  the  declaration  is  of  a  matter  of 
Judgment,  of  inference,  and  conclusion, 
which,  however  smcere,  may  be  fatally  erro- 
neous. The  circumstances  of  confusion  and 
surprise,  connected  with  the  object  of  the 
declaration,  are  to  be  considered  with  the 
most  minute  and  scrupulous  attention;  the 
accordance  and  consistency  of  the  facts,  stat- 


ed with  the  other  facts  established  in  evi- 
dence, is  to  be  examined  with  peculiar  circum- 
spection.' There  is  great  force  in  these  re- 
marks. It  may  often  happen  that  the  party, 
without  being  perfectly  certain,  would  as- 
cribe the  act  to  some  suspected  person,  when, 
if  the  grounds  of  his  suspicions  could  be 
known,  they  would  be  unsatisfactory.  An 
enmity,  which  had  been  recently  exhibited 
by  threats,  would  be  very  likely  to  lead  the 
mind  of  a  wounded  person  to  a  thorough  con- 
viction that  the  wound  had  been  inflicted  by 
the  person  who  made  the  threats,  and  he 
might  consequently  speak  of  it  as  a  fact." 
In  the  case  of  Binns  v.  State,  46  Ind.  311,  the 
statement  by  declarant  was  that  her  husband 
had  shot  her  through  the  window  at  night; 
that  her  husband  had  said  that  he  could  and 
would  shoot  her  through  that  window,  if  she 
did  not  sign  certain  papers.  It  was  held 
that  her  narration  of  the  threats  appeared  to 
be  reasons  for  an  opinion,  and  her  declara- 
tion was  so  construed.  Woods,  J.,  in  Jones 
V.  State,  70  Miss.  401,  12  South.  444,  speak- 
ing of  the  weight  and  credence  to  be  given  a 
dying  declaration,  says:  "We  are  aware  of 
no  reason  why  a  dying  declaration  should 
not  be  looked  at  through  the  medium  of  the 
concentrated  light  of  all  the  evidence.'* 
Cases  could  be  multiplied,  all  to  like  effect, 
that  a  statement  is  not  to  be  held  as  one  of 
fact  because  of  the  literal  sense  of  its  words, 
but  is  to  be  interpreted  in  the  light  of  all 
the  attendant  circumstances. 

Applying  these  rules  of  hiterpretation  to  the 
dying  dedamtion  in  this  case,  the  majority 
of  the  court  hold  that  a  part  of  the  declara- 
tion, to  wit,  that  "Dr.  Lipscomb  has  killed 
me,— has  poisoned  me  with  a  capsule  he  gave 
me  to-night,"— is  separable  from  the  other 
parts  of  the  statement,  and  is  competent  as 
a  statement  of  fact  The  other  parts— the 
reference  to  "the  Lord  sending  him  back  to 
tell,"  etc.;  "that  Guy  Jack  had  his  life  in- 
sured, and  hired  Lipscomb  to  kill  him"— are, 
of  course,  hiadmissible.  Judge  WHITFIELD 
holds  that  no  error  can  be  predicated  on  the 
admission  of  the  incompetent  matter,  under 
a  general  objection.  I  dissent  from  the  view 
that  any  part  of  the  declaration  was  admissi- 
ble. It  seems  to  me  that  when  the  declara- 
tion, "Dr.  Lipscomb  has  killed  me,— has  poi- 
soned me  with  a  capsule  he  gave  me  to-night," 
—is  considered,  not  according  to  its  literal 
terms,  but  hi  the  light  of  all  the  circum- 
stances, and  in  connection  with  all  parts  of 
the  statement  and  the  nature  of  the  act  al- 
leged and  the  mental  processes  necessarily 
involved,  the  conclusion  is  inevitable  that  the 
statement  was  not  one  of  knowledge,  but  the 
expression  of  an  opinion,— a  mere  inference, 
a  deduction,  a  conclusion.  The  very  nature 
of  the  thing  stated  implies  a  process  of  rea- 
sonlDg  by  induction.  Facts  which  the  law 
recognizes  as  of  knowledge  must  be  per- 
ceived through  the  senses.  Cause  and  effi- 
cient agencies  may  be  perceived  and  known 
as  well  as  effect,  but  an  agenc; 
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which  Is  known  only  by  subsequent  effect  Is 
not  known  in  truth,  but  deduced,  and  the 
particular  agency  can  only  be  Inferred.  Stew* 
art  knew  he  took  a  capsule.  He  did  not 
know  It  was  poison.  He  afterwards  knew 
and  felt  certain  sensations.  They  were  sub- 
sequent effects.  That  they  were  the  effects 
of  poison  he  could  not  know,  but  only  Infer. 
He  could  not  know  any  more,  nor  as  much, 
as  an  expert  physician,  had  one  been  pres- 
ent, obserying  his  condition;  and  what,  in 
such  case,  would  be  observed  by  one  and 
felt  by  the  other  would  be  but  symptoms  to 
both,— Indications  evidentiary  In  character, 
but,  from  the  nature  of  things,  could  only  be 
the  basis  as  facts  from  which  other  facts 
could  be  concluded.  The  facts  known  to 
Stewart  pointed  with  unerring  certainty  to 
the  truth  that  he  was  poisoned,  yet  the  truth 
still  remains  only  an  inference  of  fact  If 
he  knew  the  capsule  was  poison,  he  knew  It 
when  he  took  it  An  incredible  theory.  If 
he  became  convinced  of  it  afterwards,  as  w^ 
he  may  have  done,  then  it  was  a  deduction, 
—logical  and  conclusive  It  may  have  been, 
but  still  a  deduction,— inferred  from  bis  i^mp- 
toms,  the  taking  of  the  capsule,  and  the  in* 
sorance  upon  his  life.  His  assertion  that 
Jack  held  Insurance  upon  his  life,  and  hired 
Lipscomb  to  kill  him,  though  illegal  evidence, 
throws  a  flood  of  light  upon  his  meaning.  It 
lays  bare  the  processes  of  his  mind.  The  cap- 
sule, the  insurance,  and  his  dying  condition 
revealed  to  him  to  a  moral  certainty  the  mo- 
tive and  agencies  of  the  foul  murder;  but 
the  revelation  came  only  through  a  process 
of  reasoning  by  inference,  and,  at  last  only 
as  an  opinion.  It  is  urged  In  argument  that 
It  Is  a  "fact*'  that  Stewart  was  poisoned,  and, 
as  the  evidence  tends  to  show  It  was  admin- 
istered by  Lipscomb,  that  It  is  also  a  '*fact" 
that  Lipscomb  poisoned  him,  and  that  the 
declaration  therefore  states  them  as  *'facts." 
The  argument  is  hi  a  circle.  Of  course,  a 
"fact"  may  be  stated,  but  not  in  the  sense 
that  the  statement  makes  the  "fact"  for  the 
fact  exists  Independent  of  the  statement  but 
in  the  sense  that  it  asserts  knowledge  that  a 
thing  was  done  or  an  act  come  to  pass.  The 
question  Is  not  whether  the  matters  of  the 
statement  are  matters  of  fact  of  things  or 
acts  done,  but  whether  the  statement  made 
in  reference  thereto  Is  an  opinion  concerning 
the  facts  or  an  assertion  of  personal  knowl- 
edge of  the  facts.  A  "statement  of  a  fact,** 
as  distinguished  from  hearsay  or  opinion  evi- 
dence, is  a  brief  legal  phrase,  and  means  the 
testimony  t^  a  witness  of  his  recollection  of 
things  observed  and  perceived  by  him.  It  is 
that  knowledge  which  Is  derived  through  Im- 
pressions made  upon  the  senses  by  external  ob- 
jects and  through  subjective  sensations.  With- 
out reference  to  the  metaphysical  theories  of 
the  processes  of  sensation,  experience,  acquired 
perception,  hituitions,  reflection,  ideation,  and 
the  like,  it  is  enough,  for  the  practical  purposes 
of  the  law,  that  the  knowledge  of  which  a  wit- 
ness may  testily  is  the  ordinary  perception  and 


understanding  of  things  seen  or  heard  or  other- 
wise perceived  through  the  senses,  or  sub- 
jectively experienced  through  sensation,  and 
whatever  otiher  facts  these  import  are  infer- 
ences. The  argument  based  upon  the  illus- 
tration that  when  one  is  seen  to  flre  a  pistol 
towards  another,  and  that  other  feels  the 
shock  and  pain  of  the  woimd,  and  in  such 
case  knows  that  he  is  shot,  tiiough  not  see- 
ing the  flight  of  the  missile,  is  without  anal- 
ogy, and  Its  fallacy  is  apparent;  for  in  that 
case  the  very  agency  or  cause  of  the  hurt  Is 
seen.  The  act  of  the  shooting  and  design  Is 
seen  before  and  simultaneously  with  the  ef- 
fect and  the  instrument  used,  according  to 
universal  experience  and  common  knowledge, 
Is  a  deadly  weapon,  and,  when  flred,  pro- 
duces a  wound  Instantaneously  and  simulta- 
neously with  the  shot  and  a  wound  of  a 
character  as  unique  and  universally  known 
as  are  the  outlines  of  a  horse,  by  which  we 
distinguish  him  from  other  animals.  The 
analogy  would  do,  if  the  practice  of  abooting 
people  was  a  beneficent  one.  In  which  a  large 
number  of  learned  men  all  over  the  world 
were  engaged,  inspired  with  the  lofty  par- 
pose  of  relieving  humanity,  curing  all  the  ills 
with  shots,  and  only  now  and  then,  out  of 
millions  of  histances,  owing  to  some  false  or 
accidental  loading,  doing  any  harm,  and  that 
the  hurt  was  not  immediate,  but  operated  in 
a  mysterious  way,  doaely  resembling  the  nat- 
ural ailments  of  the  flesh,  and  beyond  the 
range  of  ordinary  experience  and  general 
knowledge,  so  as  to  render  It  Impossible  to 
determine  with  certainty  whether  the  result 
was  caused  by  the  shot  until  after  the  victim 
was  cut  open  and  an  analysis  made.  When- 
ever poison  is  taken,  and  it  be  not  known  at 
the  time,  it  cannot  be  known  in  a  legal  sense 
at  all.  It  may  be  demonstrated  as  a  certain- 
ty, and  even  that  cannot  be  done  absolutriy. 
If  the  symptoms  felt  by  the  victim,  or  seen 
by  others,  be  relied  on.  This  Is  self-evident 
It  may  be  demonstrated  beyond  a  reasonable 
doubt  but  then  only  by  inductive  reasoning. 
If,  besides  the  symptoms,  an  analysis  is 
made,  then  the  demonstration  may  become 
absolutely  certain,  and  no  one  will  say  that 
the  disclosure  afforded  by  an  analysis  Imports 
knowledge  of  the  cause  of  the  death,  as  dis- 
tinguished from  conclusion. 

It  is  argued  that  the  nearness,  in  point  of 
time,  between  the  taking  and  the  effect  of 
poison,  enables  one  to  know  that  he  Is  poi- 
soned. The  fact  Is,  he  knows  nothing  but 
the  effect  and  the  cause,  whether  near  or  dis- 
tant stands  in  mental  contemplation,  apart 
from  it  and  cannot  be  perceived  by  the  senses, 
but  must  be  reached  by  the  reason.  And  this 
argument  would  concede  that  If  longer  time 
Intervened,  It  might  not  be  "knowledge/* 
which  demonstrates  that  It  is  only  opinion; 
hi  both  cases  the  difference  being  in  the  de- 
gree of  certainty.  Cause  and  effect  are  con- 
cepts of  the  relation  of  things.  Both  may  be 
perceived  and  known,  but  where  only  one  In 
known,  the  other  can  oiUy  be  inferred.  It 
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is  true  that  one  may  apeak  of  Ms  ^nsatioiMi 
and  describe  them  as  of  his  knowledge,  and 
it  would  be  competent  If  the  statement  meant 
only  that  he  felt  as  if  he  was  poisoned;  for 
that  would  be  but  a  description,  however  un- 
certain, vague,  and  conjectural  it  might  be. 

In  my  opinicKi,  no  part  of  the  statement  Is 
admissible.  It  is  true  the  fact  Is  stated  by  im- 
plication that  he  took  a  capsule  which  Lipscomb 
gave  him,  and,  if  that  stood  by  itself,  it  would 
be  admissible.  But  it  is  stated  sub  modo,  and 
by  implication  embraced  in  the  direct  charge 
that  Lipscomb  poisoned  him,  which  is  not  ad- 
missible. That  is  the  principal  proposition. 
Sentiment  and  the  imagination  invest  it  with 
potential  effect  The  ends  of  truth  cannot  be 
subserved  by  instrumentalities  which  in  their 
chief  significance  and  in  the  quality  of  their 
most  effective  import  are  false.  A  modicum 
of  obscure  truth  should  not  be  admitted  if  hand 
in  hand  it  must  walk  with  over-shadowing 
falsehood.  The  corruption  of  such  testimony 
cannot  be  made  incorruptible.  No  instruction 
of  the  court  limiting  its  effect  can  redeem  it 
from  its  inherent  harmful  and  unjust  influ- 
ence. 

There  is  another  view:  Conceding  that  the 
oonclusion  of  the  court  that  the  statement  (ex- 
cluding that  part  referring  to  Jack  and  the  in- 
surance) Is  by  itself  admissible,  yet  It  seems  to 
me  that  the  whole  statement  Is  so  related  In  its 
parts  as  that  its  true  meaning  cannot  be  had, 
except  taken  as  a  whole,  and  It  should  so  stand 
or  taJl.  To  discard  the  hitroductory  and  con- 
cluding parts  is  to  hnpait  to  the  other,  by  arbi- 
trary and  artificial  adjustment,  a  weight  and 
significance  it  does  not  deserve.  That  part  may 
be  irrelevant,  but  it  tends  to  discredit  the  whole 
statement,  as  being  one  of  opinion  and  other- 
wise. The  statement  ought  not  to  be  relieved 
of  that  Just  suspicion  and  discredit  before  the 
Jury,  and  yet  that  truth— that  quaUfjrhig  effect- 
is  to  be  suppressed  as  hicompetent,  and  a  part 
admitted,  unless  more  harmful  error  in  another 
direction  Is  done  by  admitting  it  alL  An  in- 
justice should  not  be  done  under  the  guise  of 
legality,  which  can  on)y  be  corrected  by  doing 
a  greater  injustice. 

An  examination  of  all  the  cases  cited  by  coun- 
sel in  support  of  their  view  of  the  dying  dec- 
laration, and  of  many  others,  has  been  made, 
but  none  of  them  seem  to  me  to  support  the 
proposition  contended  for.  It  is  true  that 
Payne's  Case,  61  Miss.  161,  which  Is  followed 
hi  Power's  Case,  74  Miss.  779,  21  South.  657, 
where  the  statement  was,  ''He  cut  me  without 
cause,"  and  the  case  of  Boyle  v.  State,  105  Ind. 
469,  6  N.  B.  203,  where  the  statement  was,  "He 
killed  me  without  reason,"  go  to  a  further  limit 
hi  holding  such  statements  to  be  of  fact  than 
any  other  adjudication  where  the  precise  ques- 
tion It  decided.  For  the  dectelon  in  Payne's 
Cam  DO  reason  is  given.  It  was  simply  assert- 
ed that  the  statement  was  a  fact,  and  not  an 
ophiion.— A  petitio  princlpil.  But  one  authority 
is  cited,  and  that  is  the  case  of  Wroe  v.  State, 
20  Ohio,  4G0,  which  win  be  found,  upon  exam- 
ination, to  be  of  doubtful  authority  for  the  prin- 
ciple announced.    In  the  &m  o(  Bogrla  t.  States 


105  Ind.  469. 5  N.  B.  203.  which  foBows  Payne's 
Case,  the  dissenting  opinion  by  one  of  the  Judges 
is  an  overwhelming  demonstration  of  its  er- 
ror. It  is  cited  by  Rice  on  Evidence  as  pre- 
senting the  true  view  of  the  law  and  the  weight 
of  authorities.  In  People  v.  Farmer,  77  OaL 
41, 18  Pac.  803,  the  statement  was,  "He  had  no 
reason  whatever  to  shoot  me,"  was  not  decided, 
because  no  objection  to  it  was  made  in  the 
court  bdow.  In  the  case  of  Walker  v.  State, 
39  Ark.  22;  the  statement  was,  "Nick  Walker 
shot  me,"  and,  though  the  evidence  shows  it 
was  through  an  auger  hole  at  night,  it  was  ad- 
mitted upon  the  theory  that  It  was  hi  the  form 
of  a  statement  of  fact,  and  if  by  any  possibility 
it  could  be  known  to  the  declarant  it  was  admis- 
sible; but  this  case  was  overruled  practically  in 
Jones  V.  State,  52  Ark.  345,  12  S.  W.  704, 
where  a  person  was  shot  through  a  crack,  and 
it  was  held  impossible  that  he  could  know.  In 
Richards  v.  State,  82  Wis.  172,  51  N.  W.  652, 
the  statement  was,  "Stabl)ed  without  provoca- 
tion;" but  an  examination  of  the  case  will  show 
that  no  question  was  raised  as  to  the  admissibili- 
ty on  the  idea  that  it  was  an  opinion,  snd  the 
words  of  the  declaration  are  not  even  given. 
In  Brotherton  v.  People,  75  N.  Y.  159,  the  de- 
ceased stated  he  did  not  recognise  the  prisoner 
until  he  commenced  his  pranks.  The  prisoner 
was  disguised  as  a  tramp,  and  was  the  son-in- 
law  and  well  known  to  the  deceased,  and  the 
testimony  was  clearly  admissible,  as  indicating 
knowledge  from  his  personal  observation.  Peo- 
ple V.  Green,  1  Denio,  614,  was  a  case  of  poi- 
soning by  the  husband,  and  the  only  question 
decided  was  whether  the  statement  of  the  wife 
was  competent  against  the  husband.  In  Rob- 
erts V.  State,  5  Tex.  App.  141,  the  statement 
was,  "S.  R.  killed  me  for  nothing."  The  court 
expressly  says  that  the  question  of  admissibility 
did  not  arise  because  no  exceptions  were  taken, 
and  the  only  reference  to  its  admdssibllity  was 
a  quotation  from  Wharton  on  Evidence.  In 
the  case  of  State  v.  Arnold,  35  N.  0.  186,  the 
declaration  was  that  "A  B.  has  shot  me,  and 
none  other."  It  is  contended  that  from  the  sit- 
uation of  the  parties  at  the  thne  deceased  did 
not  have  an  opportunity  of  knowing  th^  fact  so 
as  to  enable  him  to  express  more  than  an  opin- 
ion on  the  pohit,  which  was  held  to  go  to  the 
credibility  of  the  statement  The  court  does 
lay  down  in.  that  case  the  remarkable  rule  "that» 
as  they  purport  hi  themselves  to  declare  the 
facts,  the  court  was  bound  to  submit  them  to 
the  Jury,"— the  rule  In  which  we  all  concur 
in  repudiating  as  a  general  proposition  of 
law.  In  White  v.  State,  80  Tex.  App.  652, 
18  S.  W.  462,  no  question  of  opinion  was 
raised.  The  objection  to  the  declaration 
was  that  it  was  inconsistent  and  untrue, 
which  the  court  says  did  not  render  it  in- 
admissible. In  State  v.  GUe,  8  Wash.'  12,  35 
Pac.  417,  the  declaration  was,  '*They  butchered 
me."  The  indictment  was  for  manslaughter 
for  an  unnecessary  surgical  operation.  The 
couit  held  that  it  no  more  expressed  an  opinion 
than  the  word  "killed"  used  without  qualifica- 
tion. Hackett  v.  People,  54  Barb.  370,  merf-^ 
ty  distinguishes  betv^een  what  Is  and  what  is 
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not  res  gestae.  In  Com.  v.  Matthews,  89  Ky. 
2S7.  12  S.  W.  d33»  the  statement  was  that  the 
accused  and  the  deceased  were  engaged  in  play- 
ing, and  that  the  shooting  was  an  accident,  and 
held  admissible  for  the  defendant.  In  State  v. 
demons,  51  Iowa,  274,  the  declaration  was: 
"Ed  demons  shot  me.  Ahi't  I  rightr'  The 
court  says:  "The  closing  part  Is  put  in  the  way 
of  an  interrogatory,  and  may  have  been  for  the 
purpose  of  assuring  himself,  not  that  he  was 
correct  as  a  matter  of  opinion,  but  that  his  ob- 
servation of  the  fact  was  correct."  State  v. 
Terrell,  12  Rich.  Law,  330,  and  State  v.  Bel- 
ton,  24.  S.  C.  188,  were  both  cases  In  which  the 
sole  question  was  what  parts  of  dying  declara- 
tions were  part  of  the  res  gestae,  as  related  to 
the  immediate  circumstances  of  the  killing,  and 
no  question  of  opinion  was  involved  in  either. 
In  SuUivan  v.  State,  102  Ala.  142,  15  South. 
267,  the  stoitemeut  was:  "Jim  Sullivan  cut  me. 
He  cut  me  for  nothing.  I  never  did  anything 
to  him,"— and,  to  the  objection  made  that  the 
statement  was  one  of  opinion,  the  decision  in 
the  case  made  but  a  single  reference  to  it,  con- 
tained ]n  two  lines.  It  says:  "True,  this  state- 
ment was  very  general,  but  it  is  admissible  as 
a  collective  fact,"— citing  3  Brick.  Ala.  Dig.  p. 
437.  Certainly,  In  this  case,  the  expression: 
"He  cut  me  for  nothing.  I  never  did  anything 
to  him,"— might  well  be  held,  not  an  opinion, 
but  a  denial  that  the  deceased  made  any  overt 
act.  In  view  of  the  circumstances  shown  for 
the  state,  that  at  the  time  he  was  stabbed  he 
was  standing  with  both  hands  to  his  sides  In 
a  natural  position,  and  made  no  movement  what- 
ever, and  how  the  expression,  "collective  fact," 
whatever  that  may  mean,  tends  to  Illustrate  the 
difference  between  a  tact  and  an  opinion.  Is  in- 
comprehensible to  me.  In  Jordan  v.  State,  81 
Ala.  20, 1  South.  577,  the  statement  was,  "Jule 
shot  me,  and  Handy  cut  me,  and  all  for  noth- 
ing," and  the  only  objection  urged  to  it  In  the 
appellate  court  was  that  no  sufficient  predicate 
had  been  laid,  and  this  was  the  only  question 
relaldng  to  the  dybig  declaration  decided  by  the 
court 

It  win  thus  be  seen  that  but  few  of  these 
cases  cited  for  the  state  are  distinctly  upon  the 
question  whether  the  dyln^  declaration  was  r 
statement  of  fact  or  an  ophiion,  or  throw  an:« 
light  upon  the  precise  question  In  this  case.  In 
but  two  of  the  cases  where  the  question  was  a 
debatable  one  Is  any  reason  given  for  the  con- 
clusion that  the  statement  was  one  of  fact.  In 
one  (SuUivan  v.  State,  102  Ala.  142,  15  South. 
264)  it  Is  put  on  the  ground  that  the  statement 
was  of  a  "collective  ftot";  and  the  other  is 
Boyle  y.  State,  105  Ind.  469,  5  N.  B.  203. 
Says  the  court  hi  that  case,  "  'He  cut  me  with- 
out reason,'  Is  an  Inference  of  fact  from  ob- 
served facts,"— an  exact  definition  of  an  opinion, 
and  is  its  own  refutation.  Like  the  struck 
eagle,  it  may— 

"View  its  own  feather  on  the  fatal  dart, 

And  winged  the  shaft  that  quivered  hi  his 
heart" 

In  the  case  of  Rex  v.  Scalfe,  1  Moody  &  R. 
551,  "I  don't  think  he  would  have  stuck  me  if  I 


had  not  provoked  him,"  was  admitted,  after  hes- 
itation, by  Coleridge,  J.,  but  upon  the  express 
ground  that  it  was  in  favor  of,  and  not  against, 
the  prisoner.    In  Handy  v.  Com.  (Ky.)  5  Cr. 
Law  Mag.  47,  referring  to  Coleridge's  decision, 
supra,  it  is  said  "that  the  general  rule  that  dec- 
larations of  deceased  are  admissible  only  when 
they  relate  to  facts,  and  not  to  opinions,  is  sub- 
ject to  the  exception  that  declarations  of  mere 
opinion  of  deceased  are  admissible  when  favor- 
able to  the  accused,  and  explained  the  conduct 
of  the  deceased";  and  yet  this  case  Is  cited  in 
the  Ohio  case  as  authority  for  the  proposition 
that  the  statement  was  one  of  fact.    3  Rice 
Bv.  p.  536,  refers  to  Wroe's  Case,  20  Ohio; 
Robert's  Case,  5  Tfex.;  Payne's  Case,  61  Miss.; 
People  V.  Abbott  (Cal.)  4  Pac.  769;  Brotherton 
V.  People,  75  N.  Y.  159,— as  being  opposed  to  the 
weight  of  authority,  as  precedents  for  the  ad- 
mission of  opmlon  evidence,  and,  referring  to 
the  dissenting  opinion  in  Boyle  v.  State,  106 
Ind.  460,  5  N.  E.  208,  says:    "It  is  seldom,  in- 
deed, that  any  opinion  is  so  critical  hi  its  analy- 
sis, so  exhaustive  in  its  citation,  or  so  logical 
in  its  conclusions.     Any  discussion  of  this  sub- 
ject which  omits  a  careful  consideration  of  this 
case  must  be  regarded  as  grossly  Imperfect 
The  principal  opinion  was  delivered  by  Mr. 
Justice  Blliott     It  is  a  very  Ingenious  argu- 
ment in  favor  of  the  prevailing  view.   But, 
while  perfectly  aware  that  my  function  as  a 
text  writer  will  not  tolerate  the  least  atiempt 
to  make  a  law,  I  submit  the  dissenting  opinion 
of   this   exceedingly   able   court   contains   the 
statement  of  the  better  view,  both  upon  prin- 
ciple and  authority."   In  Whitiey  v.  State,  38 
Ga.  53,  the  statement  was  that  "It  was  hard 
to  be  killed  for  telUng  the  trutii;    that  God 
knew  he  told  tiie  truth,  and  Ed  knew  it  was 
the  truth;"  and  It  was  excluded  as  an  opinion. 
In  State  v.  Williams,  67  N.  C,  the  statement 
was  excluded  as  an  opinion,  which  was  to  the 
effect  that  Williams  shot  him,  but,  "I  did  not 
see  him,"   though  it  was  contended   that  he 
might  have  heard  the  prisoner,  and  identified 
'  him  in  that  way.     A  witness  cannot  be  al- 
\  lowed  to  state  that  the  shoothig  was  Intention- 
'  al.    Montgomery  v.  State,  80  Ind.  338.  Payne's 
)  Case,  61  Miss.  161,  which  rests  upon  Wroe's 
Case  (Ohio),  and  that,  hi  turn,  upon  Handy's 
Case,  which  latter  admitted  a  statement  con- 
fessedly an  ophiion,  upon  the  express  ground 
that  it  was  hi  favor  of  the  defendant,  is  square- 
ly met  by  Collhis  v.  Com.,  12  Bush,  271.    The 
declaration  was,  "Michael  Collins  killed  me, 
and  killed  me  for  nothing,"  as  to  which  Chief 
Justice   Lindsey   says:    "The   statement    that 
Collins  killed  the  deceased  for  nothhig  was  but 
the  expression  of  an  opinion,  and  was  dearly- 
inadmissible."    In  McPherson  v.  State,  22  Ga. 
478,  the  declaration  was,  "Did  not  believe  that 
accused  intended  to  hurt  hfan."    This  was  ex- 
cluded, even  though  as  an  opinion,  although  in 
favor  of  the  accused.     In  People  v.   Wasson 
(CaL)  4  Pac.  555,  "I  tiiink  tiiat  Oils  man  Was- 
son Is  the  man  that  shot  me,"  was  excluded 
as  an  opinion.     In  the  case  of  Shaw  v.  People, 
3  Hun.  272,  tt  Is  Ba^^.^  ^jK}i&^^f^^- 
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tant  to  exclude  an  opinion  dedaratio  In  ar- 
tlculo  mortis."  In  State  y.  Cbambers,  87  Mo. 
408,  declarant  said  he  tbonght  he  was  about 
to  draw  something  from  his  pocket,  a  knife  or 
pistol,  and  that  he  followed  him  so  that,  if  he 
did  draw  a  knife  or  pistol,  he  could  catch  or 
knock  it  out  of  his  hand  before  he  could  hurt 
him,  and  this  was  excluded  upon  the  ground 
that  It  was  an  opinion.  In  Mose  y.  State,  35 
Ala.  421,  the  declarant,  after  detailing  the  cir- 
cumstances of  the  homicide,  said  that  defend- 
ant was  the  only  slaye  on  the  plantation  at 
enmity  with  him,  and  it  was  excluded.  Of  like 
effect  is  Johnson  y.  State,  17  Ala.  618;  Ben  y. 
State,  37  Ala.  108;  Loshbaugh  y.  Birdsell,  90 
Ind.  406;  Yost  y.  Conroy,  92  Ind,  464;  Fer- 
guson y.  Hubbell,  97  N.  Y.  607;  Warren  y. 
State,  9  Tex.  App.  620;  Moeck  y.  People,  100 
m.  242. 

These  authorities  Illustrate  the  interpretation 
of  the  rule  as  applied  to  particular  cases. 
Whether  a  giyen  statement  comes  within  the 
category  of  one  class  or  the  other  is  to  be  deter- 
mined with  more  certainty  from  the  particular 
statement  itself.  But  there  is  one  case  of  all 
the  adjudications  examined  which  is  exactly  in 
pohit  It  is  the  case  of  Berry  y.  State,  63  Ark. 
382,  38  &  W.  108&  The  dreumstances  were 
that  the  prisoner  had  giyen  to  the  deceased  a 
drink  of  whisky;  that  shortly  after  he  was 
taken  ill,  and  died  from  the  effects  of  poison. 
To  the  physician  who  was  called,  to  attend  him 
he  stated  that  he  had  drank  the  whisky;  that 
the  prisoner  had  giyen  it  to  him;  that  he  was 
poisoned;  that  the  prisoner  had  giyen  him  his 
dose;  that  it  tasted  nasty  when  he  drank  it 
It  win  be  obseryed  how  much  stronger  is  this 
case  than  the  one  at  bar  in  fayor  of  the  theory 
that  it  was  a  statement  of  fact,  for  he  not  only 
experienced  the  sensations  which  he  thought 
might  be  those  of  poison,  but  he  stated  that 
the  whisky  "tasted"  nas^,— a  fact  which  he 
percelyed  through  one  of  his  senses,— yet  the 
court  in  that  case  held  the  testimony  to  be  in- 
competent, because  it  was  an  opinion,  and 
rightly,  in  my  judgment,  so  held. 

It  is  assigned  for  error  that  the  court  refused 
the  request  of  the  defendant  to  dellyer  to  the 
jury  the  paper  containing  a  memorandum  of 
the  autopsy.  Seeing  that  it  was  plainly  re- 
quired by  the  statute,  it  is  not  percelyed  upon 
what  possible  ground  the  request  was  refused. 
But  as  all  the  facts  in  the  memorandum  were 
testified  to  orally,  and  the  memorandum  read, 
the  error  is  not  deemed  material. 

If  the  dying  declaration  was  irreleyant  and 
incompetent  eyidence,  there  can  be  no  doubt,  in 
yiew  of  its  character  and  probable  effect,  as  to 
the  consequ^ces  of  such  error.  It  is  conced- 
ed that  such  error  must  be  fatal  to  any  yer- 
dict,  and  for  which,  as  well  as  for  the  error  in 
the  ninth  instruction  giyen  for  the  state,  I  am 
of  opinion  that  the  judgment  of  the  court  be- 
low must  be  reyersed. 

The  conclusions  of  the  court  are,  all  concur- 
ring: (1)  That  the  court  below  erred  in  grant- 
ing the  ninth  Instruction  giyen  for  the  state. 
(2)  Judges    WHITFIIILD   and   THOMPSON 


concurring,  MA6RT7DER  dissenting,  that  the 
court  erred  in  refusing  the  fifteenth  instruction 
asked  by  the  defendant.  (3)  All  concur  that 
a  part  of  the  dying  declaration  is  inadmissible. 
Judges  WHITFIELD  and  THOMPSON  con- 
cur in  holding  a  part  admissible,  to  wit:  "Dr. 
Lipscomb  has  killed  me,— has  poisoned  me  with 
a  capsule  he  gaye  me  to-night,"— and  that  this 
may  be  separated  from  the  other  parts  of  the 
statement.  Judge  WHITFIELD  holds  that  no 
error  can  be  predicated  of  the  admission  of  the 
dying  declaration  on  the  ground  that  a  part  of 
it  is  Incompetent,  for  the  reason  that  the  ob- 
jection to  its  admissibility  is  general,  and  not 
specific.  MAGRUDER  holds  that  no  part  of 
the  dying  declaration  Is  admissible,  and,  from 
the  character  of  the  statement,  is  incapable  of 
separation  without  Injustice  to  the  defendant. 
Judges  THOMPSON  and  MAGRUDER  con- 
cur that  the  case  should  be  reyersed  for  the 
reasons  hidicated  in  their  respectlye  opmions; 
and  Judge  WHITFIELD,  notwithstanding  the 
errors  conceded  by  him  as  to  the  giylng  of  the 
ninth  histructlon  for  the  state  and  the  refusal 
of  the  fifteenth  instruction  for  the  defendant, 
holds  the  case  should  be  affirmed.  I  fully  con- 
cur in  the  yiew  stated  l^'  Judge  THOMPSON 
as  to  the  law  which  should  goyem  the  re- 
yersal  of  cases  for  error.  It  is  not  within  the 
proylnce  of  the  appellate  coilrt,  under  our  con- 
stitution and  laws,  to  be  the  triors  of  fact  and 
of  guilt  Our  duty  Is  to  lay  down,  with  un- 
sweryhig  purpose,  the  law  as  we  find  and  un- 
derstand It  Questions  of  public  policy  belong 
to  another  forum.  A  legal  trial  Is  a  trial  ac- 
cording to  the  law,  and  a  legal  conyictlon  is  a 
conyiction  by  a  jury  according  to  recognized 
procedure  and  principles  of  law.  If,  in  any 
trial,  an  error  of  law  be  made,  the  case  should 
be  reyersed,  if  it  be  so  material,  or  of  such 
character,  as  Is  calculated  to  hifiuence,  and 
probably  did  hifiuence,  the  yerdlct  The  case 
is  not  to  be  looked  at  from  a  judicial  stand- 
point, and  the  guilt  of  the  accused  be  so  ascer- 
tained or  the  materiality  and  consequence  of 
the  error  be  so  determined;  the  question  in  all 
cases  being,  not  what  the  jury  ought  to  do,  or 
might  do,  according  to  our  judgment,  but 
whether  the  error  Is  of  such  character  as  the 
juiy  Itself  might  haye  been  hifluenced  by  it 
From  this  sheet  anchor,  at  least,  we  should  not 
be  drifted  by  any  array  of  uncertain  and  con- 
fused precedents.    Reyersed  and  remanded. 

WHITFIELD,  J.  Beyond  what  immediate- 
ly follows  I  do  not  desire  to  be  understood  as 
saying  anything  touching  the  rules  of  law 
applicable  to  the  laying  of  the  predicate  for 
the  admission  of  a  dying  declaration.  There 
is  certainly  one  thing  of  which  the  court 
should  be  satisfied  beyond  a  reasonable  doubt, 
which  does  enter  into  the  general  predicate 
necessaiy  to  be  established  before  such  declara- 
tion is  competent,  that  the  party  had  a  sure 
and  fixed  belief  that  he  was  then  about  to 
die.  It  is  true  that  no  declaration  by  such 
declarant  is  competent  as  testimony  unless  it 
would  be  so  competenjjigiffifig  t^\JX!M>giPe 
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testifying  to  the  declaration;  and  that  such 
declaration  Is  only  competent,  as  to  Its  extent, 
so  far  as  It  relates  to  the  act  of  killing  and 
the  res  gestee  cf  such  act  But  these  last 
two  features  seem  to  me  not  so  much  ele- 
ments of  the  general  predicate  as  going  to  the 
competency  of  the  different  parts  of  the  dec- 
laration. For  example,  the  court  would  ex- 
clude all  which  the  declarant  would  not  be 
competent  to  testify  to  if  living  and  testifying, 
and  it  will  limit  his  declaration  to  the  killing 
and  the  res  gestae  of  the  killing;  but  these 
features  do  not  go  to  the  source  of  the  testi- 
mony,—the  reason  for  its  admission  (which  is 
that  the  consciousness  of  impending  death  is 
a  substitute  for  an  oath,  the  public  necessity 
relieTing  from  the  need  of  cross-examination), 
—but  rather  to  the  general  competency  of  the 
different  parts  of  the  declaration,  the  court 
to  determine  such  competency  as  it  would 
determine  the  competency  of  any  other  testi- 
mony not  in  the  dying  declaration.  Whether 
my  view  as  to  these  two  features  is  correct 
or  not,  I  am  sure  that  the  question  of  the 
competency  of  a  part  of  a  dying  declaration, 
tumhig  on  its  being  an  ophodon  or  a  state- 
ment of  a  fact,  forms  no  part  of  the  prelim- 
inary inquiry  of  the  court  as  to  the  existence 
of  the  predicate  making  the  declaration  com- 
petent The  reasons  which  make  the  dying 
declaration  competent  are  reasons  which  go 
alone  to  the  source  of  the  testimony,  its  chaiv 
acter  and  nature,  as  the  deliyerance  of  a  party 
soon  to  die,  conscious  that  he  must  die,  speak- 
ing under  the  solemnity  of  this  consciousness, 
—the  substitute  for  the  oath,— and,  from  his 
situation,  not  able  to  be  subjected  to  cross- 
examination.  Whether  part  of  the  dying  dec- 
laration is  opinion  or  the  statement  of  a  fact 
goes  to  its  general  competency  as  testimony, 
without  regard  to  its  source,  and  is  admitted 
or  excluded  on  precisely  the  same  grounds  as 
the  statement  of  opinion  or  fact  would  be  in 
the  case  of  any  other  witness.  Manifestly, 
therefore,  when  the  court  has  decided  as  to 
the  competency  of  such  statement  that  it  is 
opinion  or  the  statement  of  a  fact  the  jury 
must  accept  It  as  being  what  the  court  de- 
dares  it  to  be,— opinion  or  the  statement  of 
a  fact;  or,  rather,  the  court  has  the  right  if 
tt  deems  It  opinion,  to  exclude  it  from  the 
jury  altogether,  but,  if  it  deems  it  a  state- 
ment of  fact  the  Jury  must  accept  it  as  a 
statement  of  fact  so  far  as  its  character  is 
concerned,  but  are,  of  course,  themselves  the 
exclusive  judges  of  what  weight  or  credit 
they  will  give  to  the  statement  treated  as  a 
statement  of  fact. 

The  question  whether  it  is  opinion  or  the 
statement  of  a  fact  is  exclusively  for  the 
court  in  a  dyhig  declaration,  just  as  it  would 
be,  and  precisely  for  the  same  reasons  it 
would  be,  if  such  opinion  or  statement  of  a 
fact  were  testified  to  by  any  witness  on  any 
other  subject.  And  so,  I  think  it  is  for  the 
court  to  determine  what  parts  of  such  decla- 
ration relate  to  the  killing  and  its  res  gestae, 
it  being  its  duty  to  exclude  all  such  parts 


as  do  not  relate  to  the  killing  and  Its  res 
gestae,  Just  precisely  for  the  same  reasons  it 
would  be  the  duty  of  the  court  to  exclude 
the  testimony  of  any  other  witness  which  did 
not  relate  to  the  fact  in  controversy  and  the 
res  gestae  of  that  fact  And  so,  clearly,  that 
which  the  court  deemed  not  relating  to  the 
fact  of  killing  and  the  res  gestae  of  the  kill- 
ing would  never  reaoh  the  jury,  and  ought 
never  to  reach  the  Jury.  And,  so  also,  wheth- 
er the  statement  in  a  dying  declaration  would 
be  competent  if  the  party  lived  and  testified 
is  exclusively  for  the  court  as  to  its  compe- 
tency, and,  if  not  competent,  the  court  would 
exclude  it,  and  it  would  never  reach  the  Jury, 
and  ought  not  to.  These  three  things— wheth- 
er the  testimony  is  the  s^tement  of  an  opin- 
ion or  the  statement  of  a  fact  whether  the 
dechiration  would  be  competent  if  the  party 
jvere  living  and  testifying  to  it  and  what 
parts  of  the  declaration  relate  to  the  killing 
and  the  res  gestae  of  the  killing— seem  to  me 
to  be  things  which  the  court  should  deter- 
mine, so  far  as  their  competency  is  concern- 
ed, Just  as  it  would  determine  the  competency 
of  any  like  testimony  by  any  other  witness 
on  any  other  issue  involved  in  a  case,  and 
that  it  is  not  necessary  that  the  court  should 
be  satisfied  on  its  rulings  as  to  these  things, 
beyond  a  reasonable  doubt  of  their  compe- 
tency. But  the  court  ought  to  be  satisfied 
beyond  a  reasonable  doubt  that  the  party  had 
a  sure  and  fixed  belief  tlutt  he  was  about  to 
die.  It  is  such  belief  that  he  is  about  to  die, 
and  the  faot  that,  so  being  about  to  imme- 
diately die,  he  cannot  consequently  be  cross- 
examined,  which,  from  public  necessity,  con- 
stitute the  legal  reesons  for  the  competency 
of  the  declaration,  looking  to  its  source  and 
nature.  All  the  other  considerations,  it  seems 
to  me,  are  questions  of  general  competency  of 
the  testimony  in  the  particular  respects  indi- 
cated, applicable,  equally  and  for  the  same 
reasons,  to  the  like  kind  of  testimony  offered 
to  establish  acy  other  proper  issue  hi  any 
given  case. 

In  this  case,  I  think,  the  legal  predicate  for 
the .  admission  of  the  dying  declaration  was 
abundantly  shown.  And.  now  as  to  the  com- 
petency of  the  dying  declaration.  It  is  in  these 
words:  "He  said  he  had  been  dead,  and  that 
he  was  going  to  die;  and  the  good  Lord  had 
sent  him  back  to  tell  me  that  Doctor  lips- 
comb  had  poisoned  him  with  a  capsule  he  gave 
him  that  night  and  Guy  Jack  had  his  life  in- 
suredt  and  had  hired  Doctor  Lipscomb  to  kill 
him."  I  think  that  part  of  the  declaration  that 
"he  had  been  dead,  and  that  the  Lord  had  sent 
him  back,"  ought  to  have  been  excluded  on  a 
specific  objection  to  that  end.  Here  are  three 
statements:  (1)  'That  Doctor  Lipscomb  had 
poisoned  him  with  a  capsule  he  gave  him  that 
night;"  (2)  'that  Guy  Jack  had  his  life  Insur- 
ed;" and  (3)  "that  Guy  Jack  had  hired  Doctor 
Lipscomb  to  kill  him."  Clearly,  that  Guy  Jack 
had  his  life  insured  is  ttie  statement  of  a  fact, 
and  a  fact  of  which  he  might  well  have  had 
toowleage.    He«li^.a^.leg^^^e^^e- 
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ment  of  a  fact,  reasonably  within  his  knowl- 
edge. The  statement  that  Guy  Jack  had  hired 
Dr.  Lipscomb  to  kill  him  Is  put  In  the  form  of 
a  statement  of  fact,  but  It  seems  to  me,  clearly, 
an  Inference  or  opinion  of  the  declarant,  drawn 
from  other  facts  probably  within  his  knowl- 
edge. I  am  clearly  of  the  opinion,  after  the 
most  careful  consideration  of  the  authorities, 
that  the  statement  "that  Doctor  Lipscomb  had 
poisoned  him  with  a  capsule  he  gave  hhn  that 
night"  is,  in  Its  entirety,  the  statement  of  a 
fact  fully  within  his  knowledge,  and  not,  in 
any  sense,  an  opinion.  OThe  suggestion,  in 
argument,  that  if  Stewart  knew  the  capsule 
was  poison  he  knew  It  when  he  took  St,  Is  a 
manifest  non  sequltur,  to  my  mind,  and  a 
palpable  confusion  of  thought  It  might  Just 
as  well  be  said  that  one  who  knows  he  is  killed 
by  a  shot  from  a  pistol  did  not  know  It  because 
he  supposed  the  pistol  was  loaded  with  a 
blank  cartridge.  Here,  then,  is  a  dying  dec- 
laration, part  of  which  Is  the  statement  of  an 
opinion,  and  part  of  which  is  the  statement  of  a* 
fact,  known  to  the  declarant  at  the  time.  That 
part  which  was  opinion  was  clearly  incompe- 
tent; that  part  which  was  the  statement  of  a 
fact,  to  wit,  'that  Doctor  Lipscomb  had  poison- 
ed him  with  a  capsule  he  gave  him  that  night," 
is  clearly  competent.  I  cannot  escape  the  con- 
clusion that  the  statement  *that  Doctor  Lips- 
comb poisoned  him  with  a  capsule  he  gave  him 
that  i^ht"  is  Just  as  exactly  a  statement  of 
fact  as  would  be  the  statement  of  any  declar- 
ant that  some  person  had  shot  him  or  killed 
him.  He  knew  that  Lipscomb  had  given  him 
this  identical  capsule.  He  knew  he  had  it  in 
his  possession  up  to  the  time  that  he  took  it. 
He  knew  that  he  had  taken  it,  and  he  knew  its 
deadly  effect  jQSt  as  much  as  one  would  know 
the  deadly  effect  of  a  pistol  bullet  entering  his 
person.  He  would  know  It  better,  as  of  his 
own  personal  knowledge,  than  any  expert  physi- 
cian, who  might  testify  on  a  hypothetical  state 
of  facts,  that  he  had  been  poisoned  with  such 
capsule,  because  he  himself  felt,  and  from  so 
feeling,  through  the  sense  of  touch,  knew,  that 
the  capsule  was  killing  him,  while  an  expert 
would  be  glTing  his  opinion  that  it  killed  him, 
based  on  such  hypothetical  statement  Any 
process  of  reasoning  which  seelis  to  distinguish 
between  the  statement  "Doctor  Lipscomb  poi- 
soned me  with  a  capsule  he  gave  me  to-night" 
and  ''Doctor  Lipscomb  kiUed  me  or  shot  me," 
seems  to  me  a  refinement  not  only  too  uncer- 
tain and  yisionaiy  to  serve  hi  the  practical  ad- 
ministration of  Justice,  but  essentially  inaccu- 
rate. I  do  not  thhik  any  amount  of  reasoning, 
or  tonn  of  statiement  can  destroy  or  Impair  the 
common-sense  conclusion  that  such  statement 
is  necessarily  the  statement  of  a  fact  within 
the  knowledge  of  Stewart  and  I  shall  not  pur- 
sue it  further. 

We  are  brought  face  to  face,  then,  with  the 
thoroughly  established  rule  of  evidence,  sup- 
ported by  an  overwhelming  array  of  authori- 
ties set  forth  in  the  briefs  of  the  learned  coun- 
sel for  the  state,  that  where  a  part  of  a  dying 
deoJaration  Is  competent  as  the  statement  of  a 


fact,  and  part  not  so  competent  the  whole  is 
properly  admitted,  unless  the  defendant  by 
specific  objections,  points  out  and  asks  the 
trial  court  to  exclude,  the  objectionable  parts. 
In  this  case  the  objection  was  twice  presented, 
—once  before  the  court  on  a  preliminary  investi- 
gation, and  once  when  offered  before  the  Jury, 
—and,  in  Iwth  cases,  it  was,  clearly  and  indis- 
putably, nothing  more  than  the  merest  general 
objection  to  the  whole  of  the  dying  declaration 
as  incompetent  without  the  specification  of  a 
single  ground  of  bicompetency,  and  without 
pointing  out  the  part  which  was  objected  to 
as  incompetent.  It  will  not  do  to  say  be- 
cause the  Jury  retired,  and  the  objection  was 
fully  argued  before  the  court,  that  we  can 
assume  that  In  that  argument,  counsel  made 
specific  objections  on  the  ground  of  opinion 
or  otherwise.  We  look  to  see  the  specific  ob- 
jections urged  to  the  testimony,  not  to  the  ar- 
gument of  counsel,  but  to  the  objections  the 
record  Itself  sets  forth  as  having  been  made; 
nor  would  it  help  the  appellant  if  we  did  look 
to  the  bare  statement  that  It  was  argued,  for 
the  argument  Is  not  set  forth,  nor  is  it  ertated 
that  in  the  argument  any  specific  objections 
were  made.  The  unequivocal  declaration  of 
the  record  is  that  the  objection  was  made  in 
the  merest  general  form  and  argued  as  such. 
If  this  court  is  to  supply  the  omissions  of 
counsel  to  comply  with  the  settled  nile  of  evi- 
dence demanding  that  specific  objections  shall 
be  made,  so  that  the  trial  court  may  have  a 
fair  opportunity  to  deal  with  the  objections, 
and  BO  that  this  court  may  fairly  review  the 
rulings  of  such  trial  court  on  such  specific 
objections,  and  imagine  or  conjecture  that 
counset  in  their  argument  presented  to  the 
trial  court  objections  t^e  record  does  not  dis- 
close, we  upset  the  order  of  legal  procedure, 
and  embark  on  a  most  uncertain  sea.  It 
would  never  be  possible  to  escape  hereafter 
the  point  when  urged,  that  thought  specific 
objections  had  not  been  made,  as  shown  by 
the  face  of  the  record,  yet  the  court  should 
presume,  when  the  record  says  merely  that 
the  objection  was  argued,  that  the  trial  court 
had  had  the  benefit  of  a  specific  objection,  for 
the  first  time  really  disclosed  in  this  court  I 
cannot  assent  to  such  a  proposition. 

In  Lambeth's  Case,  23  Miss.  322,  it  was  held 
by  the  court  through  Judge  Terger,  that  ^^ 
so  grave  a  matter  as  the  constitutionality  of 
the  competency  of  dying  declarations  was  not 
presented  in  the  trial  court,  this  court  would 
not  regard  it  when  made  here  for  the  first 
time;  and  whether  that  be  a  sound  declara- 
tion as  to  a  constitutional  objection  or  not. 
it  Is  surely  the  most  positive  alignment  of 
this  court  with  courts  elsewhere,  which  hold 
that  If  the  specific  parts  of  a  dying  declara- 
tion objected  to  as  not  competent  are  not 
pointed  out  by  specific  objections  in  the  court 
below,  this  court  will  not  here  regard  such 
objection  disclosed  here  for  the  first  time. 

Merrlirs  Case,  cited  in  the  opinion  in  diief, 
was  a  case  where  the  attorney  general  con- 
fessed error,  praoticall:^fei^^(|ySiei|>0l|ijMPC^ 
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discussed  was  not  presented.  I  understand 
that  wo  all  concur  In  the  rule  that  the  whole 
of  a  dying  declaration  will  be  properly  ad- 
mitted, unless  the  parts  of  It  which  are  ob- 
jectionable are  specifically  i>ointed  out  In  the 
court  below,  as  the  true  rule,  and  that  It  Is 
to  be  the  law  of  this  state  for  the  future;  but 
I  think  it  has  been  the  law  in  Uie  past,  and 
being  the  law  of  this  state,  and  the  law  else- 
where, I  see  no  reason  for  departing  from 
this  wise  and  salutary  rule  In  this  case.  If 
it  be  possible  that  in  some  capital  case,  in  the 
future,  to  enforce  the  rule  strictly,  would  re- 
sult in  Imposing  the  death  sentence  by  the 
mere  rule  Itself,  where  from  other  testimony 
In  the  case,  and  the  conduct  of  the  trial,  this 
coiurt  could  clearly  see  that  grave  Injustice 
would  be  done,  In  such  rare  and  occasional 
case,  in  the  future,  the  court  might  properly 
shrink  from  the  enforcement  of  the  rule,  act- 
ing upon  the  doctrine  that  rules  are  made  to 
secure  and  not  to  subvert  justice;  but  in  a 
case  like  this,  where,  as  I  view  it,  the  testi- 
mony in  this  case,  aside  from  any  dying  dec- 
lamtion,  sfhows  the  defendant  to  be  guilty  be- 
yond every  reasonaJble  doubt,  there  can  be  no 
reason  for  departing  from  the  rule.  There  is 
no  reasonable  hypoithesis  on  the  testimony  in 
this  case  consistent  with  anything  else  than 
the  manifest  guilt  of  tills  defendant,  and  the 
enforcement  of  the  rule,  therefore,  securer, 
and  does  not  subvert,  Justice,  protects  society, 
and  deters  others  from  the  commission  of  like 
offenses. 

To  substitute  the  judgment  of  a  particular 
court  In  the  enforcement  of  this  rule  in  an  occa- 
sional case,  even,  for  the  settled  rule  Itself,  is 
ofbviously  dangerous  practice;  and  my  brethren 
concur  with  me  in  so  far  forth  In  my  view  in 
this  matter,  as  I  understand  It,  as  that  they 
find  it  necessary  to  declare  that  It  shall  be  ob- 
served in  future. 

It  was  said  in  Brown  v.  State,  72  Miss.  97, 
16  South.  202:  "It  is  not  permteslble  for  one 
to  erperiment  with  the  court  l^  consenting  by 
silence  to  all  the  evidence  of  a  witness,  and 
then  move  to  exclude  all  the  evidence  because 
some  part  was  incompetent  All  the  evidence 
was  competent  except  In  tbe  one  particular  al- 
ready adverted  to,  and  this,  no  doubt,  the  court 
would  have  excluded  If  attention  had  been  called 
to  It  by  a  specific  objection.  To  have  excluded 
aU  the  evidence  would  have  been  palpable  error, 
and  this  is  what  the  court  was  asked  to  do,  as 
we  suppose,"  In  tMs  case  it  is  beyond  sup- 
position; It  is  a  fact,  shown  by  the  record, 
that  the  defendant  asked  the  court  to  exclude 
all  of  the  dying  declaration,  when,  as  myself 
and  my  Brother  Thompson  think,  that  part  of 
It,  to  the  effect  that  "Doctor  Lipscomb  had  poi- 
soned him  with  a  capsule  he  gave  him  that 
night,"  was  clearly  competent  as  the  statement 
of  a  fact.  To  the  same  effect,  precisely,  is 
Heard  v.  State,  59  Miss.  545.  I  think,  there- 
fore, there  was  no  error.  In  this  case,  in  the  ad- 
mission of  the  dying  declanbtion,  because  the 
objectionable  parts  were  not  sufficiently  pointed 
out,  and  because.  It  is  a  case  in  which  the  guilt 


of  the  defendant  Is  overwhelmingly  manifest  by 
the  other  testimony  in  the  case. 

I  desire  to  add  that  I  think  the  rule  announ- 
ced in  State  v.  WUllams,  67  N.  C.  12,  to  the  ef- 
fect that  the  court  should  allow  the  dying  dec- 
laration to  go  to  the  jury  as  the  statement  of  a 
fact,  and  not  of  an  opinion,  where  it  is,  from  all 
the  circumstances  attending  the  declarant,  at  tlie 
time  of  the  killing,  reasonably  probable  that  he 
had  knowledge  of  what  he  states  as  a  fact.  Is  a 
correct  rule.  The  mere  form  of  a  declaration 
Is  not  conclusive  as  to  whether  It  is  the  state- 
ment of  a  fact  or  of  an  ophiion;  for  that  is  form, 
and  not  substance.  But  where  the  circum- 
stances attending  the  declarant  at  the  time  the 
facts  occur  about  which  he  speaks,  to  wit,  the 
killing  and  Its  res  gestae,  are  such  as  reasonably 
and  probably  demonetrated  that  he  was  speak- 
ing from  knowledge,  and  not  from  opinion,  .such 
circumstances  are  of  substantial  value,  hi  show- 
ing that  the  statement  Is  one  of  fact  and  not 
one  of  opinion.  Grant  that  the  circumstances 
establl^ed,  showing  that  he  probably  had 
knowledge,  are  true,— made  out  by  the  proof  hi 
the  case,— they  then  are  established  realities,  and 
declarant's  statement  may  be  of  a  fact  made 
known  to  him  by  these  realities;  as,  for  exam- 
ple, that  he  saw  or  heard,  or  in  any  other  way 
identlfled,  the  party  kiUlng  hhn.  In  the  Wil- 
liams Case,  for  instance,  the  murderer  had 
gone  out  a  few  minutes  before  the  kilUng  from 
•the  house,  but  the  other  proof  showed  clearly 
that  he  was  lingering  about  the  house,  in  the 
dark,  eavesdropping;  that  there  was  a  brilliant 
li£^t  In  the  house;  that  the  deceased  was  lyhig 
on  his  back,  with  his  legs  stretched  out,  on  the 
floor,  wide  apart  from  each  other,  directly  front- 
ing the  door,  within  about  five  feet  from  the 
door;  that  the  door  was  open;  that  the  light 
from  within  the  house  would  disclose  objects 
some  distance  from  the  door;  that  the  defend- 
ant was  shot  through  this  open  door,  by  the 
jMirty  standing  only  a  few  feet  from  the  door, 
and  was  shot  straight  through  the  body,  be- 
tween the  legs;  and  the  court  held  that  it  was 
altogether  probable  that  the  deceased  saw  the 
party,  by  the  light  in  the  room  and  the  flash  of 
the  gun,  and  that  he  heard  the  party  moving 
about.  These  circumstances  were  established 
facts  in  the  case,  and  the  court,  looking  to  these 
established  facts,  said  that  ft  was  altogether 
probable  that  the  deceased  did  see  and  hear, 
and  thus  identified  his  murderer,  and  hence 
that  the  statement  was  one  of  a  fact  reasonably 
within  his  knowledge;  and  the  rule  announced 
was  that  where  the  statement  Is  one  of  a  fact, 
shown  by  the  surrounding  facts,  fully  estab- 
lished, to  have  been  reasonably  wilhln  his 
knowledge,  it  Is  to  be  held  as  the  statement  of 
a  fact,  and  not  of  an  opinion.  Altogether  dif- 
ferent is  it  as  to  the  mere  form  in  which  a  de- 
clarant couches  his  statement.  In  such  latter 
case,  the  form  of  statement  should  not  control, 
and  the  reason  why  it  does  not  control  Is  that 
the  court  does  look,  through  the  form,  to  the 
substance,  to  wit,  the  circumstances  showing 
whether  he  had  reasonable  knowledge  of  the 
fact  he  states.  The  very  reason  why  the  mere 
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form  of  the  statement  is  properly  held  not  to  be 
conclusive  Is  that  the  court  sees  it  Is  an  opinion, 
and  not  a  fact,  by  looking  to  the  other  estab- 
lished circumstances  in  the  case.  The  very  in- 
quiry the  court  institutes  for  itself,  in  deter- 
mining Its  admissibility,  as  to  whether  opinion 
or  statement  of  fact,  is,  was  such  statement, 
notwithstanding  its  mere  form,  shown,  by  the 
established  circumstances  in  the  case,  to  have 
been  one  of  fact,  reasonably  within  the  Imowl- 
edge  of  the  declarant,  or  one  of  opinion  merely? 
It  seems  to  me  clearly  beyond  controversy, 
therefore,  that  it  is  the  proper  test  precisely  to 
ascertain  whether  the  established  drcumstan- 
ces  in  the  case  show  that  the  statement  was  one 
of  a  fact  reasonably  within  the  knowledge  of 
the  declarant,  or  one  of  opinion  merely,  what- 
ever the  mere  form  of  the  statement  niay  be. 
The  form  of  the  statement  is  form  only.  It 
may  be  fklsely  couched  in  the  form  of  a  state- 
ment of  fact  purposely;  but  the  established  cir- 
cumstances go  to  the  vital  sul»tance  of  the 
question  whether  the  declarant,  situated  as  the 
circnm9tances  show  him  to  have  been  situated, 
as  to  the  exercise  of  his  senses  and  his  ability 
by  the  use  of  his  senses  to  identify  his  assail- 
ant, did  reasonably  have  knowledge  of  the  fact 
which  he  states  as  a  fact 

I  deshre  further  to  say  that  I  take  no  part 
In  the  criticism.  In  the  opinion  hi  chief,  of 
Payne's  Case,  61  Miss.  161.  The  statement  In 
that  case  was  to  the  effect  that  the  defendant 
"shot  him  without  any  cause  whatever,*'  and 
the  criticism  Is  of  the  court  for  holding  that  the 
words,  •'without  any  cause  whatever,"  is  the 
statement  of  a  fact,  and  not  of  an  opinion. 
There  is  not  in  this  case  any  statement  by 
Stewart  that  Lipscomb  Idlled  him  ''without 
any  cause  whatever";  and  hence  the  whole 
criticism  of  the  opinion  seems  to  me  clearly 
beside  the  issue  in  this  case.  Stewart's  state- 
ment waa  that  Lipscomb  had  poisoned  him; 
that  be  killed  him  with  a  capsule  he  gave  him 
that  night;  and  this  is  like  the  statement  of 
Hawkins  in  61  Miss.  161,  that  Payne  had 
"shot  him,"  and  is  the  statement  clearly  of  a 
fact  within  the  knowledge  of  the  declarant. 
For  the  reason,  therefore,  that  the  statement 
of  Stewart  does  not  contain  the  declaration 
that  Lipscomb  poisoned  him  "without  any 
cause  wliatever"  It  seems  to  me  foreign  to 
the  issue  to  discuss  the  question  as  to  whether 
the  words,  "without  any  cause  whatever,"  la 
the  statement  of  an  opinion  or  of  a  fact. 
Finally,  I  desire  to  say  that  I  very  much 
doubt  the  correctness  of  the  decision  In  Com. 
V.  Matthews,  80  Ky.  287,  12  S.  W.  333,  and  In 
Handy  v.  Com.,  cited  in  the  opinion  in  chief, 
in  so  far  as  they  hold  that  the  statement 
there,  to  the  effect  that  the  shot  was  an  ac- 
cident, was  admissible  for  the  defendant,  but 
not  for  the  state.  Without  committing  my- 
self one  way  or  the  other,  definitely,  as  to 
whether  the  competency  of  any  dying  declara- 
tion is  to  be  determined,  In  any  case,  by  the 
consideration  that  It  was  for  the  defendant, 
and  not  against  him,  I  will  say  that  such  a 
distinction  seems  to  me  imtenable.  I  can- 
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not  see  how  the  competency  of  a  dying  dec- 
laration, any  more  than  the  competency  of 
any  other  testimony,  is  to  be  determined  by 
whether  it  makes  for  or  against  the  defend- 
ant It  would  seem  that,  if  it  was  compe- 
tent, it  should  go  to  the  Jury,  no  matter 
against  whom  or  in  favor  of  whom,  it  op- 
erated. I  think  the  verdict  would  have  been 
well  warranted  if  there  had  been  no  dying  dec- 
laration at  all,  ajQd  the  essential  x>art  of  the 
dying  declaration— the  statement  that  "Doctor 
Lipscomb  poisoned  him  with  a  capsule  he 
gave  him  that  night"— was  clearly  competeuft, 
and  should  have  gone  to  the  jury,  in  any 
event 

I  thhik  the  fifteenth  Instruction  asked  by 
the  defendant  should  have  been  given,  on 
the  authority  of  Lambeth's  Case,  23  Miss". 
322.  It  might  have  been  more  felicitously 
phrased.  It  might  have  told  the  jury  that. 
In  considering  the  dying  declaration,  it  was 
proper  for  them  to  remember  that,  as  to  its 
source  and  nature.  It  was  the  declaration  of 
one  not  sworn  and  not  cross-examined,  but 
that,  remembering  this,  they  alone  had  the 
power  to  graduate  Its  weight  and  effect  as 
testimony;  and  this  is  what  I  think  it  does, 
though  not  as  felicitously  as  it  might  have 
done.  But  I  do  not  think  the  refusal  to  give 
It  was  reversible  error. 

The  ninth  instruction  for  the  state,  I  think, 
is  erroneous  for  the  reasons  given  in  the  WU- 
liams  Case,  73  Miss.  820,  19  South.  826;  but 
I  do  not  think  that  Is  reversible  error,  since 
the  jury  were  abundantly  instructed  aa  to 
reasonable  doubt  and  as  to  the  value  of  cir- 
cumstantial evidence.  The  giving  of  the  in- 
struction in  the  Williams  Case  was  not  re- 
versible error  of  itself  alone,— it  operated  as 
a  mere  make-weight  That  case,  as  the  read- 
ing of  It  discloses,  was  reversed  for  the 
admission  of  Incompetent  testimony. 

It  will  thus  be  seen  that  I  think  two  in- 
structions—one refused  the  defendant  and 
one  given  the  state— are  erroneous,  but  that  I 
do  not  regard  these  errors,  singly  or  combin- 
ed, as  constituting  reversible  error;  for  the 
reason  that  I  think  the  testimony,  which  was 
competent,  overwhelmingly  establishes  the 
guilt  of  the  defendant,  that  the  right  result 
has  been  reached  on  the  facts  and  the  law 
applicable  to  the  case,  as  it  went  to  the  jury, 
and  that  no  other  result  could  be  reasonably 
reached  by  any  jury  on  another  trial,  and 
hence  that  substantial  justice  has  been  done 
between  the  state  and  the  defendant;  and, 
wherever  such  is  the  case,  I  understand  the 
rule  to  be  settled  beyond  cavil,  in  this  state 
and  a  majority  of  other  states,  that  no  new 
trial  should  be  granted. 

In  1  Thomp.  Trials,  p.  122,  §  116,  it  is  said: 
"In  England  and  many  American  jurisdic- 
tions a  paramount  inquiry  upon  such  objec- 
tion Is  whether  it  has  resulted  in  an  unjust 
verdict  If  not,  the  objecting  party  has  sus- 
tained no  Injury,  and  a  new  trial  will  not  be 
granted,  in  order  that  public  or  private  lime 
may  be  consumed,  aag.^the^jigJi^^g^i^ 
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irregularities  incurred,  where  the  same  result 
must,  on  a  Just  view  of  the  eyidence,  be 
reached.  Unless  there  is  plain  evidence  of 
injustice  done  to  the  party  complaining,  the 
verdict  shall  be  allowed  to  stand."  In  2 
Thomp.  Trials,  S  2401,  2402,  considering  the 
express  point  here  involved,— the  giving  of 
erroneous  instructions,— it  is  said:  ''Courts  of 
error  do  not  sit  to  decide  moot  questions,  but 
to  redress  real  grievances.  It  is  therefore 
a  rule  of  nearly  all  the  courts  that  no  judg- 
ment will  be  reversed  on  account  of  the  giv- 
ing of  erroneous  instructions,  unless  it  appear 
probable  that  the  jury  were  misled  by  them. 
Expressions  of  this  rule  could  be  multiplied 
almost  withDut  limit  Thus,  it  is  said  that 
instructions  faulty  or  technically  erroneous 
will  not  work  a  reversal  of  the  judgment  if 
the  jury  were  not  misled,  or  if,  as  a  whole, 
the  case  was  fairly  presented  to  them,  and 
especially  if  their  verdict  is  obviously  correct 
Of  course,  it  can  never  be  said  that  the  jury 
were  misled  by  the  giving  of  erroneous  In- 
structions, where  they  have  reached  the  cor- 
rect result  by  their  verdict  Accordingly,  it 
is  the  practice  of  most  of  the  courts,  bcrfore 
passhig  upon  exceptions  to  instructions,  to 
look  into  the  evidence,  and  see  if  the  verdict 
is  right  and,  if  it  is  found  to  be  so,  the  court 
will  look  no  further.  The  rule  of  these  courts 
is  that  a  good  verdict  cures  all  errors  in  the 
intermediate  steps  by  which  it  was  reached. 
In  England  it  is  no  ground  for  a  new  trial  that 
the  judges  misdirected  the  jury,  unless  it  is 
shown  that  the  jury  was  thereby  induced  to 
form  a  wrong  conclusion.  If  the  revising  court 
sees  that  justice  has  been  done  between  the 
imrties,  they  will  not  set  aside  the  verdict  nor 
enter  into  the  discussion  of  the  questions  of 
law."  And  Mr.  Thompson  in  his  notes  arrays 
decision  after  decision  from  this  court  showing 
this  court  to  stand  firmly  on  this  rule  as  neces- 
sary to  any  practical  administration  of  justice. 
I  have  examined  eveiy  one  of  these  authorities, 
and  shall  proceed  to  state  what  they  hold, 
among  them  being  decisions  in  criminal  cases, 
and  shall  then  add  others  from  this  court  down 
to  date. 

In  Magee  v.  Harrington,  IS  Smedes  &  M. 
406,  the  court  say:  "The  verdict  of  the  jury 
was  correct  according  to  the  law  and  the  facts, 
and,  if  it  were  conceded  that  the  court  below 
erred  in  the  instruction  which  it  gave,  we 
would  not  be  authorized  to  disturb  it  as  there 
is  no  probability  that  a  different  result  would 
follow  upon  another  trial." 

In  Brantley  v.  Carter,  26  Miss.  285,  it  is  said: 
"It  is  well  settled  that  a  judgment  will  not  be 
reversed  for  erroneous  instructions  to  the  ^ury, 
if  it  is  apparent  that  the  verdict  is  according 
to  the  law  governing  the  case  and  the  evidence 
before  them." 

In  Hanna  v.  Renfro,  32  Miss.  131,  it  is  said: 
"The  instructions  given  to  the  Jury  upon  the 
trial  are  very  numerous  and  general  in  their 
character,  and  In  some  respects  are  not  entirely 
accurate.  So  far  as  they  are  applicable  to  the 
material  points  Involved  under  the  facts  of  this 


case  they  appear  to  be  correct,  and  we  are  sat- 
isfied that  the  verdict  is  well  sustained  by  the 
law  arising  upon  the  evidence,  and  that  the 
errors  in  the  instructions  are  therefore  imma- 
terlaL" 

In  Fore  v.  Williams,  35  Miss.  540,  speaking 
of  instructions,  the  court  say:  "This  was  ob- 
viously irregular  and  Improper;  but  it  appears 
that  the  jury  came  to  a  correct  conclusion  upon 
the  subject,  and,  as  the  error  in  the  court  did 
not  operate  to  the  defendant's  iH^udlce  hi  law, 
it  was  no  ground  for  setting  aside  the  verdict 
and  granting  a  new  trial." 

In  Wesley  v.  State,  37  Miss.  351,-a  murder 
esse,— the  court  say:  "But  it  is  not  for  every 
error  conmiltted  by  the  circuit  courts  in  char- 
ging or  refusing  to  charge  the  jury  that  this 
court  will  reverse.  It  is  only  after  an  examhia- 
tion  of  the  whole  record,  and  when  it  appears 
that  the  party  complaining  has  either  been  in- 
jured, or  may  have  been  injured  by  an  errone- 
ous instruction,  that  this  court  will  interpose 
and  correct  the  error." 

In  Cameron  v.  Watson,  40  Miss.  200,  after 
holding  Instructions  to  be  erroneous,  the  court 
say:  "But  no  injury  was  done  by  It,  for  the 
verdict  Is  correct  not^thstanding  the  errone- 
ous instructions.  In  such  a  case  the  error  in 
the  Instruction  is  not  ground  for  granting  a 
new  trial,  where  it  is  manifest  the  verdict  is 
correct  upon  the  facts  appearing  in  the  record." 

In  Hanks  v.  Neal,  44  Miss.  227,  228,  it  is 
said:  "Although  this  instruction,  as  a  legal 
proposition,  may  not  be  correct  yet,  as  the 
evidence  shows  that  the  verdict  is  rig^t  there 
Is  no  error  in  overruling  the  motion  for  a  new 
triaL  The  rule  is  that  the  verdict  will  not  be 
disturbed  when  it  is  according  to  law  and  the 
Justice  of  the  case,  though  the  instruction  be 
erroneous." 

In  Head  v.  State,  Id.  752,— a  murder  case,— 
the  court  said:  "We  would  not  disturb  the 
verdict  for  any  supposed  error  in  the  instruc- 
tions, when  the  verdict  is  manifestly  right  on 
thte  evidence,  and  it  does  not  appear  that  the 
accused  was  prejudiced  by  any  one  of  the 
charges  of  the  court" 

In  Evans  v.  State,  Id.  775,— a  murder  case,— 
the  court  said:  "It  has  been  several  times  de- 
clared from  this  bench  that  all  the  charges  are 
to  be  construed  together,  as  of  pari  materia, 
one  as  modifying  another,  so  as  to  see  whether, 
as  an  entirety,  they  correctly  lay  down  the 
law,  and,  if  so,  although  a  single  instruction 
may  be  too  broad  in  its  terms,  a  reversal  ought 
not  to  take  place.  Hie  rule  as  deduced  by 
Wharton  from  American  cases  is,  if  the  error 
be  immaterial  and  hrelevant  and  Justice  has 
been  done,  the  court  will  not  set  aside  the  ver- 
dict nor  enter  into  a  discussion  of  the  questi<NDS 
of  law."  Am.  Cr.  Law,  S  3080.  "It  finds  full 
support  in  the  adjudications  of  this  court;"  cit- 
ing authorities. 

In  O'Leary  v.  Bums,  53  Miss.  171,  it  was 
held,  Slmrall,  C.  J.,  speaking  for  the  court 
"that  where  there  is  competent  evidence  sufli- 
clent  to  support  the  finding,  the  judgment  will 
not  be  reversed  for  §jgjtj^g3>^y^  admitting  test!- 
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rnony.'*  The  same  doctrine  precisely  was  an- 
nounced In  Witkowskl  y.  Maxwell,  69  Miss. 
66,  10  South.  465,  the  court  saying:  ''We  can- 
not say  that  the  verdiet  of  the  Juxy  1^  which 
It  Is  settled  this  was  done  Is  not  supported  l^ 
competent  evidence  from  which  this  Inference 
foHows;"  and  hi  State  r.  Dalton,  69  Miss.  617, 
10  South.  579, 'the  court  saying:  "We  decline, 
moreover,  to  reyerse,  because  another  trial, 
properly  conducted,  could  only  result  In  a  judg- 
ment for  the  appellees  on  the  evidence  before 
us."  Here  are  three  cases  holdhig  that  where 
the  verdict  of  the  juiy  Is  right  on  the  law  of  the 
case,  and  the  competent  evidence  In  the  case, 
it  will  not  be  set  aside.  There  la  therefore 
nothing  hi  the  suggestion  that  this  court,  if  It 
affirms  a  Judgment  where  Incompetent  testimo- 
ny has  been  admitted,  but  the  verdict  Is  right 
on  competent  testhnony.  Is  usurping  the  func- 
tion of  the  Jury  to  say  whether  the  defendant  la 
guilty  or  Innocent  That  function,  of  course. 
Is  primarily  for  the  juxy;  but  this  cdurt  un- 
doubtedly has  the  power,  in  ascertaining  wheth- 
er the  verdict  of  the  jury  Is  right,  to  uphold 
that  verdict  as  being  right  on  the  competent 
evidence,  under  the  law  of  the  case. 

In  Cheatham  v.  State,  67  Miss.  341,  7  Soutb. 
204,  this  court  well  said:  "The  standard 
sought  to  t>e  erected  by  counsel,  by  which 
to  test  a  £Edr  and  Impartial  trial  to  which  one 
accused  of  crime  Is  entitled,  la  too  perfect 
and  refined.  It  excludes  not  only  appreciable 
error,  but  hiyades  the  field  of  metaphysics, 
and  Invites  Investigation  of  subjects  with 
which  neither  courts  nor  juries  are  comi>e- 
tent  to  deal.  Courts  must  consider  juries  as 
bodies  of  plain  men,  Imbued  with  an  honest 
desire  to  perform  with  fidelity  the  duty  im- 
posed upon  them,  of  discovering  the  truth 
from  the  evidence  submitted  to  them,  In  con- 
formity with  the  instructions  as  to  the  law 
given  them  by  the  court." 

In  Graham  v.  Fltts,  53  Miss.  807,  this  court 
said,  through  Campbell,  C.  J.:  "Some  of  the 
charges  given  by  tne  judge  to  the  jury,  given 
at  the  instance  of  the  plaintilfs  and  the  de- 
fendants, were  erroneous.  •  •  •  we  will 
not  particularize,  but  will  give  our  view  of 
the  case  as  made  by  the  record  as  a  whole. 
•  •  ♦  We  tjiink  that  a  proper  result  was 
reached  In  the  trial,  although  by  a  different 
method  from  that  indicated  in  this  opinion; 
and  as  upon  the  facts  of  the  case,  defend- 
ants In  error  were  entitled  to  the  judgment 
they  obtained,  it  is  affirmed." 

In  Lamar  v.  State,  65  Miss.  96,  96,  3  South. 
78,  this  court  said:  "But  this  was  not  the  only 
infringement  of  the  right  of  the  defendant.  In 
his  concluding  argument  the  district  attorney, 
over  the  objection  of  the  defendant,  in  spite 
of  the  twice-repeated  direction  of  the  court  to 
desist,  persisted  in  reading  to  the  jury,  as 
evidence  against  the  accused,  certain  portions 
of  the  written  testimony  of  a  witness  which 
had  not  been  put  in  evidence.  Thus,  each  of 
the  counsel  for  the  state  invoked  against  the 
accused  prejudicial  facts  not  in  evidence. 
Such  conduct  deserves  the  severest  censure. 


and  should  have  drawn  from  the  court  an 
Instant  and^  sufficient  correction.  For  this 
palpable  and  serious  error  we  are  urged  by 
the  counsel  for  the  appellant  to  reverse  the 
judgment  and  award  a  new  trial*'  But  the 
court  held  that  the  defendant  was  guilty  on 
his  own  testimony,  and  affirmed  the  judg- 
ment, notwithstaaidlng  these  serious  errors. 
Exactly  the  same  point  Is  decided  the  same 
way  in  Allen  v.  State,  66  Miss.  388,  6  South. 
242.  These  cases  go  upon  the  ground  that 
this  court  should  affirm  the  verdict  of  the 
jury  finding  a  defendant  guilty,  where  this 
court,  passing  upon  the  testimony  of  the  de- 
fendant himself,  sees  that  it  makes  him 
guilty.  There  can  be  no  logical  difference 
between  the  power  of  this  court  to  hold  the 
verdict  of  a  jury  finding  a  defendant  guilty 
right  where  his  own  testimony  satisfies  this 
court  tha/t  he  was  guilty,  and  in  affirming  the 
verdict  of  a  jury  finding  a  defendant  guilty 
on  other  uncontradicted  testimony  hi  the  case, 
this  court  believing  him  guilty  on  such  un- 
contradicted testimony,  I  do  not  mean  to 
say  that,  in  this  case,  the  testimony  showing 
guilt,  other  than  the  defendant's  own  testi- 
mony. Is  not  contradicted  hi  some  respects.  I 
am  speaking  now  of  the  power  of  this  court 
to  base  its  affirmance  upon  the  fact  that  the 
defendant  is  guilty  under  the  law,  either  on 
his  own  testimony  or  on  other  testimony  show- 
ing his  guilt  beyond  a  reasonable  doubt, 
though  there  be  contradlotlons  in  the  testi- 
mony. The  various  decisions  which  I  have 
cited  on  this  particular  point  indisputably 
show  that  this  court  has  the  right  to  look  at 
the  substantive  case  made  by  the  competent 
testimony,— the  mountain  in  the  landscape,— 
and  to  uphold  the  verdict  based  on  such  com- 
petent testimony,  under  the  law  applicable  to 
the  case,  though  Incompetent  testimony  may 
have  gone  to  the  jury.  Improperly. 

Again,  it  has  been  held  in  Houston  v. 
Smythe,  66  Miss.  123,  5  South.  520,  Campbell, 
J.,  speaking  for  the  court,  that,  where  the 
right  result  has  been  reached,  errors  of  law 
as  to  pleadings  will  not  cause  reversal.  The 
court  said:  "The  court  erred  in  sustaining 
the  demurrers,  but  the  whole  case  was  fully 
developed  by  evidence,  and  any  other  result 
than  the  defeat  of  plaintiff  in  replevin  would 
not  be  tolerated.  In  such  case  It  would  be 
wrong  to  keep  alive  a  controversy  which, 
since,  under  the  law,  it  could  have  but  one 
end,  had  better  at  once  be  terminated.  There- 
fore, following  numerous  precedents,  we  wlU 
not  Inflict  upon  the  party  ultimately  losing 
the  cost  of  further  and  useless  litigation,  by 
remanding  the  cause  because  of  errors  and 
rulings  hi  the  pleadings,  since  it  is  manifest 
that  no  harm  was  done  by  these  rulings." 

See,  also,  supporting  the  general  doctrine 
announced,  Vance  v.  State,  62  Miss.  137, 
Cheatham  v.  State,  67  Miss.  341,  7  South.  204, 
and  Vlcksburg,  L.  &  T.  Co.  v.  United  States 
Exp.  Co.,  68  Miss.  149,  8  South.  332.  With 
these  authorities  in  our  mind,  this  court  has 
recentiy  declared  in  tiigigfiftlg  bf^^JW^^fc^^C 
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State,  22  South,  852,  the  rule  to  be  as  follows: 
'*So  far  as  the  lawful  power  of  this  court  can 
be  exerted  in  affirming  conyictions  for  viola- 
tions of  the  law  of  the  land,  it  shall  be  ex- 
erted; and  mere  technical  errors,  without  In- 
trinsic merit,  where  we  can,  after  a  careful 
and  thorough  examination  of  the  whole  case, 
confidently  say  that  the  right  result  has  been 
reached,  that  substantial  justice  had  been 
done,  and  that,  on  a  new  trial,  no  other  re- 
sult could  be  reasonably  arrived  at,  will  not 
avail  here  for  reversal,  in  civil  or  criminal 
cases."  It  must  thus  be  clear,  beyond  all 
cavil,  that  this  appellate  tribunal  is  not  a 
helpless  prisoner,  bound  in  the  fetters  of  some 
supposed  hard  and  fast  rule  requiring  ft  to 
reverse  cases  where— First,  erroneous  instruc- 
tions have  been  given;  or,  second,  proper  in- 
structions have  been  refused;  or,  third,  com- 
petent, testimony  has  been  excluded;  or, 
fourth,  Incompetent  testimony  admitted;  or, 
fifth,  Improper  argument  has  been  allowed; 
or,  sixth,  the  trial  court  has  erred  in  its  rul- 
ings on  the  pleadings,— on  the  ground,  merely, 
that  such  action  of  the  court,  of  the  one  kind 
or  the  otiher,  constitutes  error  In  law  merely. 
Every  one  of  these  propositions  is  laid  down 
as  settled  law,  and  an  overwhelming  array 
of  authorities,  from  this  and  other  states,  is 
dted  in  support  of  each,  In  2  Enc.  PI.  &  Prac., 
as  follows:  Paragraph  12,  p.  409;  paragraph 
4,  p.  534;  paragraph  5,  p.  537;  as  to  Improper 
remarks  of  court  or  counsel.  Id.;  as  to  errors 
in  pleadings,  paragraph  6,  p.  542;  as  to  im- 
proper rulings  of,  in  admitting  or  excluding 
testimony,  paragraph  7,  p.  549;  as  to  errone- 
ous instructions,  or  refusal  of  proper  ones, 
paragraph  8,  p.  567;  find,  finally,  it  is  said 
(paragraph  lOd,  p.  5tirr):  •'Where  it  Is  clearly 
apparent  that  the  verdict  is  correct  upon  the 
whole  evidence,  Judgment  will  not  be  reversed 
for  errors  occurring  in  the  trial;"  and  in  par- 
agraph 8c,  p.  400,  It  Is  declared:  'There  is 
no  distinction  hi  the  application  of  the  princi- 
ple between  civil  and  criminal  cases." 

With  all  deference,  it  seems  to  me  that  my 
brethren  have  clearly  confounded  the  primary 
function  of  the  jury  to  pass  on  the  evidence 
and  find  the  defendant  guilty,  if  satisfied  be- 
yond a  reasonable  doubt,  and  the  power 
which  this  appellate  tribunal  exercises  In  re- 
viewing that  finding  of  the  jury.  When  the 
court  so  reviews  the  finding  of  a  jury  in  a 
criminal  case,  and  reverses,  as  it  repeatedly 
has  done,  on  the  sole  ground  that  the  evi- 
dence was  manifestly  insufficient  to  warrant 
the  verdict  of  guilty,  or  affirm  the  jury's  find- 
ing of  guilt  when  that  verdict  is  clearly  right 
on  the  law  applicable  to  the  case  and  the  com- 
petent testimony  in  the  case,  as  it  has  also 
repeatedly  done,  this  court  is  not  usurping 
the  Jury's  primary  function,  and  passing  orig- 
inally upon  the  guilt  or  innocence  of  the  de- 
fendant, but  is  manifestly  exercising  its  un- 
doubted appellate  power  of  reviewing  and  up- 
holding or  vacating  the  finding  of  the  Jury, 
as  the  case  made  may  demand,  in  accordance 
with  settled  rules  of  law  governing  appellate 


Jurisdiction.  The  practical-inquiry  Is  the  true 
inquiry,  and  the  practical  Inquiry  must  al- 
ways be,  as  stated  in  EUerby's  Case,  founded 
on  all  our  other  cases,  sanctioned  by  the  text 
of  Mr.  Thompson,— Itself  a  mere  restatement 
of  the  decisions  in  a  majority  of  the  states  In 
this  Union,  and  of  the  courts  In  England,— 
that  where  this  court,  looking 'back  through 
the  whole  record,  notwithstanding  such  er- 
rors of  law,  can  confidently  affirm  ^--as  it  has 
a  right  to  affirm,  and  must  of  necessity  have 
the  right  to  affirm— that  substantial  Justice 
has  been  done,  and  that  the  right  result  has 
been  peached  on  competent  testimony  under 
the  law  applicable  to  the  case,  and  that  no 
other  reasonable  verdict  could  be  rendered 
than  the  one  which  was  rendered,  a  reversal 
should  not  follow.  The  administration  of  jus- 
tice Is  a  practical  thing.  It  should  be  admin- 
istered in  a  practical  way,  so  as,  while  not 
denying  to  any  defendant  any  substantial 
right  to' which  he  is  entitled  by  the  law  of  the 
land,  to  protect  society  from  violators  of  the 
law,  and  to  secure  the  punishment  of  guilty 
men  properly  convicted. 

In  view  of  the  fact  that  a  majority  of  the 
court  think  this  defendant  should  have  a 
new  trial,  I  refrain  from  any  particular  de- 
tailed statement  of  the  testimony  in  the  case, 
not  wishing,  in  any  wise,  to  prejudice  him 
on  the  new  trial.  I  say,  only  in  yindicatlcHi 
of  my  views,  that  on  the  testlmiHiy  in  this 
case,  without  reference  to  the  dying  declara- 
tion, he  is,  to  my  mind,  shown  overwhelm- 
ingly to  be  guilty,  and  that  that  part  of  the 
dying  declaration,  "Doctor  Lipscomb  poisoned 
me  with  a  capsule  he  gave  me  to-night,"  was 
the  statement  of  a  fact,  and  was  competent 
to  go  to  the  jury,  as  it  did  go  to  the  Jury, 
and  that  Dr.  Lipscomb's  conduct,  as  disclosed 
by  the  record,  is,  to  my  mind,  utterly  Incon- 
sistent with  his  innocence. 

Murder  is  bad  enough  in  any  form;  assassi- 
nation is  one  of  its  worst  forms;  and  the 
poisoning  of  a  patient  by  his  physician  is  a 
form  of  assassination  darker  in  its  type  than 
I  care  to  characterize.  Mississippi  wants  no 
age  of  poison.  For  these  reasons  I  feel  con- 
strained to  dissent  from  the  conclusion  reach- 
ed by  the  majority  of  the  court  that  a  new 
trial  should  be  granted.  I  think  the  judg- 
ment should  be  affirmed. 

THOMPSON,  Special  Judge.  In  reference 
to  the  questions  pertaining  to  the  dying  dec- 
laration, I  concur  in  Judge  WHITFIELD'S 
opinion,  simply  doubttaig  whether  we  would 
not  be  compelled  in  this  case,  if  there  was  no 
other  error,  to  treat  the  objection  to  the  evi- 
dence as  being,  because  of  previous  decisions 
only,  sufficient.  The  statement,  a  part  of  the 
dying  declaration,  "that  the  Lord  had  sent  him 
back  to  tell,"  If  objected  to,  was  inadmissible^ 
just  as  a  declaration  to  a  jury  by  a  living 
witness  to  the  effect  that  '*the  Lord  had  sent 
him  to  tell  them,"  preceding  a  narrative  of 
facts,  would  be  hiadmiBsible.  The  statement 
"that  Doctor  Lipscomb  had  poisoned  him  with 
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a  capsule  he  gave  him  that  night"  was,  in  a 
Just  and  legal  sense,  the  statement  of  a  fact, 
and  not  the  expression  of  an  opinion,  and  it 
was  admissible  in  evidence.  The  statement 
that  "Guy  Jack  had  his  [the  declarant's]  life 
insured*'  was  the  statement  of  a  fact,  but  It 
was  not  admissible  in  evidence,  because  not 
a  part  of  the  res  gestse  of  the  homicide.  The 
concluding  part  of  the  declaration,  "and 
[meaning  Guy  Jaclc]  had  hired  Ldpscomb  to 
Idll  him  [the  declarant],"  while.  In  form,  the 
declaration  of  a  fact,  yet  hi  truth,  as  we  find 
from  aU  the  surrounding  facts  and  circum- 
stances, was  but  the  expression  of  an  opinion, 
and  was  not  a  part  of  the  res  gestse  of  the 
homicide,  and  it  was  inadmissible. 

In  my  opinion,  the  court  below  erred  In 
granting  the  second  and  ninth  instructions 
given  for  the  state,  and  I  concur  in  the  opin- 
ion of  Judge  MAGRUDER  in  so  far  as  it 
points  out  the  error  of  the  ninth  instruction. 
I  think,  too,  that  the  court  below  erred  in  re- 
fusing the  fifteenth  Instruction  asked  by  the 
accused,  and  I  concur  In  the  opinion  of  Judge 
WHITFIELD  approving  this  instruction,  and 
pointing  out  the  error  of  the  court  below  in 
refusing  it  I  am  of  opinion  that  because  of 
these  errors  the  judgment  appealed  fr<MU 
should  be  reversed.  I  cannot  consent  to  an 
afilrmance  of  the  conviction  of  appellant  with 
these  errors,  to  his  prejudice,  apparent  of 
record.  Especially  do  I  regard  the  action  of 
the  court  below  in  granting  the  ninth  Instruc- 
tion for  the  state  as  reversible  error.  Other 
convictions,  because  of  like  errors,  have  been 
vacated  by  this  court,  and  I  find  no  sufficient 
basis  for  a  different  result  here. 

It  may  be  that  public  policy  would  be  pro- 
moted by  the  existence  of  authority  in  the 
judges  of  this  court  to  determine,  in  every 
criminal  case,  whether,  upon  the  facts  of  the 
case,  the  appellant  be  guilty  or  innocent,  and, 
if  believed  by  them  to  be  guilty,  to  affirm  a 
judgment  of  conviction  in  spite  of  errors  com- 
mitted on  the  trial  in  the  court  below;  but 
I  do  not  understand  such  power  or  right  to 
exist  I  find  no  warrant  for  it  in  authority, 
and  I  do  not  believe  that  it  ought  to  be 
brought  into  existence,  if  at  all,  save  by  legis- 
lation. I  think  the  first  inquiry  in  respect  to 
every  assignment  of  error  should.be,  is  it  weU 
taken,— was  error  committed  in  the  trial  ap- 
pealed from  to  the  prejudice  of  appellant  in 
the  matter  complained  of?  If  this  inquiry  is 
answered  affirmatively,  then  the  second  inqui- 
ry presents  itself,  and  that  is,  was  error  cal- 
culated to  and  did  it  probably  produce  the 
result  evidenced  by  the  judgment  appealed 
from?  If  this  is  to  be  answered  in  the 
affirmative,  then  the  case  should  be  reversed. 
Appellate  judges,  under  existing  law,  cannot 
too  carefully  refrain  from  becoming  them- 
selves the  triors  of  the  fact  of  guilt  or  inno- 
cence in  determining  whether  an  error  com- 
mitted by  the  court  below  was  calculated  to 
and  did  probably  produce  the  result  there 
reached.  The  two  questions  are  certainly  sep- 
arate and  distinct    In  this  case  I  cannot  see 


how  it  can'  be  affirmed  that  the  errors  la  the 
instructions—all  agree  that  there  are  errors 
in  them— were  not  calculated  to  and  did  not 
probably  produce  the  conviction  appealed  from. 
Admitting,  as  a  matter  of  law,  that  Lipscomb 
ought  not  to  have  been  convicted  unless,  in 
the  belief  of  the  jury,  his  guilt  was  estab- 
lished beyond  a  reasonable  doubt  and  that 
"full  conviction"  is  something  less  than  the 
degree  of  certainty  of  belief  required  to  war- 
rant a  conviction,  as  has  been  decided  by  this 
court  (Williams  v.  State,  73  Miss.  820,  19 
South.  826),  how  can  it  be  said  with  certainty 
that  the  instruction  did  not  produce  the  ver 
diet?  The  Instruction  here  is  that  "when, 
after  due  caution,  this  result  Imeanhig  full 
conviction  of  defendant's  guilt]  is  reached, 
the  law  authorizes  the  jury  to  act  [meaning 
to  convict]  on  it"  In  the  Williams  Case,  su- 
pra, the  instruction  which  was  condemned 
was:  "If,  after  a.  careful  and  Impartial  con- 
sideration of  all  the  evidence  in  this  case,  you 
can  say  and  feel  that  you  have  an  abiding 
conviction  of  the  guilt  of  the  defendant,  and 
are  fully  satisfied  of  the  truth  of  the  charge, 
then  you  are  satisfied  beyond  a  reasonable 
doubt"  etc.  It  will  be  noted  that  "abiding 
conviction"  and  "full  satisfaction"  are  con- 
jointly and  dlsjointly  coupled  in  the  instruc- 
tion in  the  Williams  Case.  If,  as  decided  by 
this  court,  "an  abiding  conviction,"  united 
with  "full  satisfaction"  of  a  defendant's 
guilt  in  the  mhids  of  his  triors,  fkJls  short  of 
the  legal  standard  of  certainty  of  proof  re- 
quired to  authorize  a  verdict  of  guilty,  sure- 
ly a  "full  conviction"  thereof  does  not  meas- 
ure up  to  the  standard.  I  think  Judge 
WHiTFiifiLD  is  mistaken  in  the  statement 
in  his  opinion  just  read  that  the  instruction 
in  the  Williams  Case  was  not  held  to  be  re- 
versible error.  The  Williams  Case,  as  I  read 
it  was  reversed  because  of  the  condemned 
Instruction  as  well  as  because  of  the  admis- 
sion of  Incompetent  evidence. 

As  a  matter  of  law,  it  cannot  be  said  that 
the  ninth  Instruction  given  for  the  state  had 
no  weight  because,  as  a  matter  of  law,  it  is 
the  duty  of  a  jury  to  carefully  consider  and 
to  be  governed  by  the  instructions  of  the 
court.  Looking  at  the  question  as  a  matter 
of.  fact  it  can  be  said  such  an  instruction- 
one  upon  a  vital  question  in  the  case,  not  a 
mere  collateral  or  Incidental  matter— did  not 
probably  produce  the  result  only  In  cases 
where  the  state  of  the  evidence  is  such  as  to 
justify,  in  civil  cases,  a  peremptory  instruc- 
tion by  the  court,— cases  in  which  there  is  no 
conflict  of  pertinent  evidence,  and  in  which 
all  the  evidence  is  consistent  with  the  result 
directed.  In  this  case  the  testimony  of  the 
accused  at  least  denied  guilt  and,  if  believed 
by  the  jury,  would  have  warranted  an  acquit- 
tal; and,  besides,  other  witnesses  testified  to 
matters  of  fact  which  if  true  tended  strongly 
to  show  appellant's  innocence.  Lipscomb, 
therefore,  has  been  convicted  by  a  jury  who 
were  instructed  by  the  court  that  a  degree  of 
proof  of  guilt  less  than  J^tifM^i5^€li?JSfiC 
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reasonable  doaM  was  inffldeiit  to  warrant  a 
verdict  against  him;  his  conviction  was  had 
when  there  was  evidence  offered  on  the  trial 
which.  If  believed,  wonld  have  warranted  his 
acquittal,— a  state  of  evidence  of  which  a 
court  would  not  affirm  that  a  verdict  In  his 
favor  would  have  been  without  evidence  to 
support  It;  and  the  questlcMi  Is,  shall  the 
]ud£:es  of  this  court  disregard  the  error,  and 
themselves  weigh  and  consider  the  evidence, 
without  the  advantages  of  observing  the  wit- 
nesses, and  determine  what  would  have  been 
their  verdict  had  they  been  on  the  jury?  I 
can  find  no  warrant  for  so  doing.  If  the  evi- 
dence, the  whole  of  It,  was  so  conclusively 
one  way  as  to  Justify,  In  a  civil  case,  a  per- 
emptory instruction,  such  an  error  as  the  one 
we  are  considering  might  not  be  cause  of  re- 
versal; but  In  the  state  of  the  evidence  here  It 
must  be,  unless  appellate  Judges  are  to  t)e 
ttw  triors  of  facts  in  cases  brought  before  them. 

I  have  carefully  read  and  considered  the 
several  authorities  cited  in  support  of  the 
idea  that  this  court  should  afBrm  the  convic- 
tion appealed  from  notwithstanding  errors, 
but  I  do  not  think  any  of  them  cover  this 
case,  and  that  this  appeal  Is  distinguishable 
from  all  of  them. 

The  writer  does  not  overlook  the  rule  that 
the  Instructions  In  a  cause  are  to_  be  consid- 
ered as  a  whole,  but,  looking  at  aU  of  the  In- 
structions In  this  case,  he  cannot  agree  with 
Judge  WHTTFIEJLD  that  the  jury  were  fully 
Instructed  on  the  subject  of  a  reasonable 
doubt  The  jury  were  told  that  the  defend- 
ant could  not  be  convicted  unless  hl^  guilt 
was  established  beyond  every  reasonable 
doubt,  but  the  ninth  instruction  said  to  the 
Jury,  in  effect,  that  '•full  conviction"  was  the 
equivalent  of  the  exclusion  of  reasonable 
doubts,  and  It  was  In  every  just  sense  a  modi- 
fication, and  an  erroneous  modification,  of  all 
the  other  Instructions  on  the  subject;  and« 
If  we  give  full  scope  to  the  rule  that  the  In- 
structions are  to  be  treated  as  a  whole,  this 
erroneous  ninth  one,  given  for  the  state,  must 
be  read  In  the  body  of  each  of  the  others,  re- 
lating to  the  question  of  the  degree  of  proof 
requisite  to  a  conviction. 

WOODS  and  TBRRAIi,  JJ.,  being  disqual- 
ified to  preside  In  this  case,  THOMPSON  and 
MAGRUDER  were  appointed  special  jndges 
m  thetar  places. 


(75  Miss.  669) 

LIPSOOMB  V.  STATB. 

(Supreme  Court  of  Mississippi.    Feb.  28,  1888.) 

CRIMINAL  Law— Appbazt-Rbversal  — Honoff  vo 
Vaoatb  Judom  BNT~0)NcnRRBN  cb  or  Two 

JUDOBS^C^OMMOH  QBOUND. 

1.  On  a  motion  to  vacate  a  judgment  of  re- 
versal entered  in  the  supreme  court,  and  sub- 
stitute a  judgment  of  affirmance,  on  the  ground 
that  no  two  of  the  judges  concur  in  a  common 
ground  of  Terersal,  ariruments  as  to  whether  the 
original  holdings  of  the  court  were  right  or 
wrong  will  be  discarded,  as  being  proper  to  be 
made  only  on  a  suggestion  of  error. 


2.  A  judgment  of  reversal  may  be  properly 
entered  where  two  of  the  three  judges  of  the 
supreme  court  concur  in  a  common  ground 
reached  on  the  same  line  of  reasoning. 

On  motion  by  the  state  to  enter  judgment 
of  affirmance  as  a  substitute  for  that  of  re- 
versal.   Overruled. 

For  former  report,  see  23  South.  23LO. 

Wiley  N.  Nash,  Atty.  Gen.,  and  J.  A.  P.  C:amp- 
bell  and  John  R.  Dlnsmore,  for  the  motion. 
J.  H.  Gurrle  and  W.  R.  Harper,  opposed. 

WHITFIELD,  J.  On  this  motion  to  va- 
cate the  judgment  of  reversal  heretofore  en- 
tered, and  substitute  a  judgment  of  affirm- 
ance, upon  the  ground  that  no  two  of  the 
judges  concur  In  a  common  ground  of  re- 
versal, we  have  listened  patiently  to  a  full 
and  extended  oral  argument,  and  have  care- 
fully examined  all  the  authorities  cited  for 
the  state,— the  Phillips  Case,  57  Miss.  807,  the 
Spivey  C!ase,  58  Miss.  743,  and  aU  the  other 
cases.  The  facts  of  those  cases  clearly  distin- 
guish them  from  this  one  as  to  the  pohit  here 
presented  for  decision. 

Of  course,  anything  said  (and  much  mm 
so  said)  as  to  whether  the  original  holdings 
of  the  court  were  right  or  wrong  was  proper 
to  be  made  only  on  a  suggestion  of  error. 
All  that,  of  course,  we  discard. 

The  judges  remain  of  the  opinions  they 
orighudly,  severally,  entertained.  My  breth- 
ren thought  then,  and  think  now,  that  the 
ninth  Instruction  for  the  state  was  error, 
and  reversible  error.  I  thought  then,  and 
thlnlc  now,  with  Increased  confidence.  It  was 
not  reversible  error.  The  only  ground  upon 
which,  logically,  the  motion  can  proceed  Is 
that  two  judges  of  the  court  do  not  concur 
on  one  common  ground  of  reversal.  The 
case  of  Browning  v.  State,  83  Miss.  86,  Is  an 
authority  for  reversal  where  the  judges  dif- 
fer, though  one  of  the  judges  for  reversal 
predicates  his  judgment  on  one  ground,  and 
the  other  who  may  be  for  reversal  predicates 
his  judgment  on  an  entirely  distinct  ground, 
and  though  there  may  be  no  two  judges  con- 
curring in  one  common  ground  of  reversal. 
Judge  Handy's  opinion  in  that  case  Is  said 
to  be  a  very  powerful  one,  and  it  certainly 
Is,  and,  in  the  judgment  of  the  writer,  la  the 
sound  view.  Without,  however,  deciding 
which  is  the  better  view,  whether  two  of 
the  judges  ought  to  concur  In  one  common 
ground  of  reversal,  or  wheth^  It  be  enough 
that  one  reached  his  conclusion  that  a  par- 
ticular case  ought  to  be  reversed  on  one 
ground,  and  another  on  another,  It  Is  suffi- 
cient here  to  say  that,  even  if  the  opinion  of 
Judge  Handy  were  the  law,  my  brethren 
here  do  concur  on  one  common  ground  of  re^ 
versal,  and  reach  that  common  ground  on 
the  same  line  of  reasoning.  It  Is  Immate- 
rial, therefore,  whether  the  vle^^  of  Judges 
Smith  and  Fisher  are  sound,  or  the  views  of 
Judge  Handy.  On  either  view,  this  motion 
Is  not  well  taken,  and  must  be  overruled. 
It  afford,  a.,  at  le^.a^^^  ^i^jg^gl^^t. 
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iBfaction  to  be  able  to  say  that,  however 
much  we  may  have  differed  upon  other 
grounds  In  the  case,  the  court  has  unani- 
mously reached  the  conclusion  that  this  mo- 
tion should  be,  and  It  is  hereby,  overruled. 

MAGRUDER  and  THOMPSON,  Special 
Judges,  presiding  in  places  of  WOODS  and 
TERRAL,  JJ.,  disqualified. 


(117   Ala.   »7) 

MEMPHIS  &  C.  R.  CO.  v.  MARTIN.I 
(Supreme  Court  of  Alabama.     Jan.  12,  1898.) 

Railroads  —  Personal  Injuries  —  Plbadisg  — 
Willful  Nboligbnob  —  Contkibutort  Mroli- 

OBNCB— EVIDBNCB— CrOSSINOS— iMSTRUCTIOirS  — 

Spbbd  or  Trains. 

1.  A  complaint  which  avers  that  defendant, 
"in  the  management,  conduct,  and  running  one 
of  its  trains,  through  the  incorporated  town  of 
M.,  with  reckless,  unwarranted,  and  dangerous 
rate  of  speed,  did  wantonly  and  recklessly 
strike  and  run  over  plain tifrs  intestate  at  a 
public  crossing^  in  said  town,"  etc.,  sufficiently 
avers  that  the  injury  was  wantonly  inflicted. 

2.  A  complaint  in  an  action  for  personal  in- 
juries which  alleges  the  mere  intentional  omis- 
sion to  perform  a  duty,  or  the  intentional  do- 
ing of  an  act  contrary  to  such  duty,  although 
culpable  and  resulting  in  injury,  without  fur- 
ther avermen^  does  not  state  that  the  injury 
was  intentional  or  wantonly  inflicted. 

3.  In  an  action  for  injuries  received  at  a  pub- 
lic crossing,  it  is  not  error  to  admit  in  evidence 
the  location  of  houses  and  cars  near  the  cross- 
ing, to  show  that  the  view  of  deceased  was  ob- 
structed, and  the  obligation  of  defendant  to  ap- 
proach the  crossing  with  more  care  was  thereby 
increased. 

4.  Where  defendant  relied  on  an  alleged  state- 
ment made  by  deceased  after  her  injury,  it  was 
conipetent  to  show  that  deceased  never  recov- 
ered consciousness. 

6.  The  place  where  deceased  was  injured  was 
a  public  crossing  in  a  town,  which  was  used 
on  an  average  once  in  every  10  minutes.  Tes- 
timony as  to  rate  of  speed  was  conflicting. 
Hdd,  that  the  question  whether  or  not  defend- 
ant was  guilty  of  wanton  injury  was  for  the 
jury. 

6.  A  charge  that  tiie  failure  of  the  law  to 
regulate  the  speed  at  which  railroads  should 
run  through  towns  does  not  authorize  a  com- 
pany to  run  its  trains  at  a  wanton  and  danger- 
ous rate  of  speed  over  a  public  crossing  in  an 
incorporated  town,  where  people  cross  frequent- 
ly, states  a  correct  proposition  of  law. 

7.  It  is  error  to  refuse  to  instruct  that  if  de- 
ceased saw  or  heard  the  train  approaching,  and 
she  measured  the  distance  and  time  it  would 
take  to  cross,  and,  acting  upon  her  judgment, 
undertook  to  cross,  she  assumed  the  risk,  and 
defendant  was  not  responsible,  unless  her  in- 
tention was  apparent  to  its  employes  operating 
the  train  who  could  have  avoided  the  injury 
by  due  care  and  diligence. 

8w  If  deceased  shouJd  have  discovered  the  ap- 
proach of  the  train  by  the  exercise  of  due  dili- 
gence, and  attempted  to  cross,  knowing  of  its 
approach,  or  if  by  the  exercise  of  due  diligence 
she  could  have  discovered  its  approach*  de- 
fendant was  not  liable  unless  those  in  charge 
of  the  train  failed  to  use  due  diligence  to  pre- 
vent injury,  or  wantonly  or  intentionally  injur- 
ed her. 

9.  It  is  not  reversible  error  to  refuse  to  give 
instructions  liable  to  mislead  the  jury. 

Brickell,  J.,  dissenting. 

1  Rehearing  denied  February  9,  1898. 


Appeal  from  circuit  court,  Madison  county; 
H.  C.  Speake,  Judge. 

Action  by  George  W.  Martin,  as  adminis- 
trator of  the  estate  of  Nancy  Martin,  decea»- 
ed,  against  the  Memphis  &  Charleston  Rail- 
road Company,  to  recover  damages,  for  the 
death  of  his  intestate.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

This  action  was  brought  by  the  appellee, 
as  administrator  of  Nancy  Martin,  deceased, 
against  the  appellant,  the  Memphis  &  Charles- 
ton Railroad  Company,  to  recover  damages 
for  the  alleged  negligent  killing  by  the  de- 
fendant of  the  plaintiff^s  hitestate.  The  com- 
plaint as  amended  contained  five  counts. 
These  counts,  after  alleging  the  operation  by 
the  defendant  of  a  railroad  In  the  state  of 
Alabama,  and  the  fact  that  the  plalntifTs  in- 
testate was  run  over  and  killed  by  one  of 
the  defendant's  engines,  while  she  was  cross- 
ing the  track  of  the  defendant's  road  at  a 
public  road  crossing,  within  the  limits  of  the 
town  of  Madison,  contained  the  following 
averments  of  negligence:  (1)  "And  the  plain- 
tiff avers  that  the  striking,  running  over,  and 
killing  of  his  intestate  by  the  defendant  was 
caused  by  the  negligence,  omission,  and  care- 
lessness of  the  defendant,  in  this:  That  the 
servants  of  the  defendant  in  charge  of  de- 
fendant's said  train  of  cars  wholly  failed  and 
negligently  omitted,  as  required  by  law,  to 
blow  the  whistle  or  ring  the  bell  of  the  en- 
gine while  entering  into,  moving  within,  or 
passing  through,  the  village  or  town  of  Mad- 
ison, and  by  reason  of  said  negligence,  omis- 
sion, and  carelessness  on  the  part  of  the  serv- 
ants of  the  defendant,  and  without  fault  of 
plalntifTs  intestate,  plaintiff's  intestate  was 
struck  and  run  over  by  one  of  defendant's 
engines,  and  died  from  the  injuries  received." 
(2)  **Said  defendant  company  did,  on  the  Stli 
day  of  April,  1891,  in  the  management,  con- 
duct, and  running  of  one  of  its  freight  trains 
by  its  servants,  employes,  and  operatives, 
wantonly  and  recklessly  propel  and  rush  one 
of  its  engines,  drawing  a  long  and  heavy 
freight  train,  on  its  track  over  the  public 
crossing  or  passway,  where  people  are  wont 
to  cross  and  recross  with  great  frequency  and 
in  great  numbers,  within  the  limits  of  the  In- 
corporated town  or  village  of  Madison,  in 
the  county  of  Madison,  state  of  Alabama,  at 
a  rate  of  speed  of  not  less  than  twenty-five 
miles  per  hour,  or  about  twenty-five  feet  per 
second,  by  which  and  from  which  reckless, 
wanton,  and  dangerous  conduct  of  defendant's 
servants,  employes,  and  operatives,  in  propel- 
ling 9aid  engine  and  train  of  freight  cars  at 
that  high  and  dangerous  rate  of  speed,  plain- 
tiff's intestate,  who  had  no  connection  with 
defendant's  company  as  an  employ^  or  pas- 
senger, was  run  over  and  killed  by  defend- 
ant's engine  and  train  of  cars,  while  she 
was  crossing  the  public  road  crossing  or  pass- 
way  over  defendant's  track,  the  same  being 
within  the  limits  of  the  incorporated  town  or 
village  of  Madison,  county  of  Madison,  state 
of  Alabama,  without  fault  or  proper  caution 
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on  the  part  of  plaintifrs  Intestate."  (3) 
"Plaintiff's  Intestate  attempted  to  cross  de- 
fendant's track  at  the  public  crossing  or  pass- 
way  in  the  incorporated  town  or  village  of 
Madison,  where  persons  crossed  and  recross- 
ed  in  great  numbers;  and,  while  so  attempt- 
ing to  cross  defendant's  track,  plaintiff's  in- 
testate was  struck,  run  over,  and  killed  by 
an  engine  drawing  a  heavy  and  long  train  of 
freight  cars  on  defendant's  track,  that  was 
being  propelled  and  rushed  by  the  servants, 
employes,  and  operatives  of  defendant's  com- 
pany over  the  public  crossing  or  passway  in 
the  limits  of  the  incorporated  town  of  Madi- 
son at  a  wanton  and  reckless  rate  of  speed 
of  not  less  than  twenty-five  miles  per  hour, 
at  a  point  and  place  where  defendant's  em- 
ployes and  servants  in  charge  of  said  train 
knew  that  persons  were  frequently  crossing 
In  the  pursuit  of  their  daily  business,  which 
caused  the  injury  proximately  and  directly 
to  plaintiff's  Intestate,  from  which  she  died." 

(4)  "That  on  the  8th  day  of  April,  1891,  the 
servants,  employ^,  and  operatives  of  defend- 
ant company,  in  charge  of  an  engine  drawing 
a  heavy  train  of  freight  cars,  propelled  and 
rushed  said  engine  and  train  of  freight  cars 
over  defendant's  track  in  a  wanton  and  reck- 
less manner,  and  at  a  rate  of  speed  of  not 
less  than  twenty-five  miles  an  hour,  on  ap- 
proaching the  depot  in  the  town  of  Madison, 
county  of  Madison,  state  of  Alabama,  which 
Is  a  regular  station  or  stopping  place  on  de- 
fendant's line  of  road;  and  plaintiff  avers 
that  his  intestate,  who  was  In  no  manner  con- 
nected with  defendant's  company  as  employd, 
passenger,  or  otherwise,  approached  the  track 
of  the  defendant  where  the  same  crosses 
the  public  crossing  or  passway  In  the  incor- 
porated town  or  village  of  Madison,  in  the 
county  of  Madison,  state  of  Alabama,  and 
where  persons  are  wont  to  cross  and  recross 
in  great  numbers  and  frequently,  which  said 
public  crossing  or  passway  is  about  forty 
feet  from  the  platform  of  defendant's  depot; 
and,  after  stopping  to  look  and  hear  for  an 
approaching  train,  and  not  hearing  or  seeing 
a  train,  plaintiff's  intestate  attempted  to  cross 
defendant's  track  at  said  point,  and,  while  so 
attempting  to  cross  and  making  every  effort 
to  extricate  herself  from  her  perilous  posi- 
tion, plaintiff's  intestate  was  struck  and  run 
over  and  killed  by  defendant's  engine  and 
train  of  cars,  by  reason  of  the  reckless  rate 
of  speed  with  which  the  engine  and  train  of 
cars  was  approaching  and  passing  said  de- 
pot on  said  defendant's  line  of  road."  The 
fifth  count  of  the  complaint  was  as  follows: 

(5)  "And  the  plaintiff  further  claims  of  the 
defendant  the  sum  of  thirty  thousand  dollars, 
for  that  said  defendants,  on  the  8th  day  of 
April,  1891,  while  engaged  by  its  agents,  em- 
ployes, and  servants  in  operating  and  run- 
ning its  line  of  road,  did  negligently,  careless- 
ly, recklessly,  and  wantonly  run  over  and  kill 
plaintiff's  intestate  with  one  of  its  engines,  when 
running  at  a  rate  of  speed  of  not  less  than 
twenty-five  miles  an  hour,  while  plaintiff's  In- 


testate, who  had  no  relation  or  connection  with 
defendant's  company,  and  without  fault  on 
her  part,  was  crossing  the  defendant's  track 
or  road  at  a  public  crossing  or  passway 
where  people  were  wont  to  cross  frequently 
and  In  great  numbers  in  the  limits  of  the  in- 
corporated town  or  village  of  Madison,  in  the 
county  of  Madison,  state  of  Alabama,  which 
reckless  and  wanton  rate  of  speed  of  defend- 
ant's engine  and  train  of  cars  was  alone  the 
cause  of  the  death  of  plaintiff's  intestate." 

The  defendant  demurred  to  the  second  count 
of  the  complaint,  upon  the  followhig  grounds: 
(1)  It  fails  to  show  or  allege  any  facts  consti- 
tuting wanton  negligence.  (2)  It  shows  on  its 
face  that  plaintiff's  hitestate  was  guilty  of 
contributory  negligence.  (3)  It  shows  that 
plaintiff's  Intestate  was  a  trespasser  on  de- 
fendant's track,  and  fails  to  show  that  defend- 
ant's employ^  failed  to  use  all  means  within 
their  power  to  stop  said  train  after  her  peril 
was  discovered,  or  ought  to  have  been  discov- 
ered, and  fails  to  show  that  the  presence  of 
said  intestate  on  the  track  or  crossing  was 
known  to  the  defendant's  employes  in  charge 
of  the  train,  or  that  such  employ^  had  notice 
or  knowledge  that  plahitiff's  intestate  was  or 
might  attempt  to  cross  said  track  in  front  of 
the  rapidly  moving  train.  (4)  "Because  no 
rate  of  speed  alone,  however  reckless,  unwar- 
ranted, or  dangerous  it  may  be,  constitutes 
negligence  per  se,  nor  such  wantonness  as  ia 
the  legal  equivalent  of  willful  or  intentional 
wrong,  unless  there  is  an  ordinance  regulating 
such  speed,  and  unless  such  speed  is  main- 
tained over  a  crossing  in  a  thickly  populated 
district,  neither  of  which  facts  is  alleged  in 
said  count."  To  the  third  count  the  defend- 
ant demurred  upon  the  following  ground:  It 
shows  that  the  intestate  was  guilty  of  negli- 
gence which  proximately  contributed  to  her 
injuries.  To  tbe  fifth  count  the  defendant  de- 
murred upon  the  following  grounds:  (1)  "Be- 
cause said  count  seeks  to  recover  of  this  de- 
fendant for  its  alleged  wanton  and  recklessly 
negligent  conduct,  and  falls  to  allege  or  show 
any  facts  constituting  wanton  and  recklessly 
negligent  conduct"  (2)  "Because  said  count 
seeks  to  hold  defendant  liable  for  its  alleged 
wanton  and  recklessly  negligent  conduct,  and 
alleges,  as  grounds  for  such  recovery,  facts  or 
omissions  of  duty  which  constitute  simple  n^- 
ligence  only."  (3)  "Because  said  count  is  re- 
pugnant and  inconsistent.  In  this:  In  one  por- 
tion it  charges  this  defendant  with  omission  of 
statutory  duties,  and  with  running  said  train 
at  a  reckless,  unwarranted,  and  dangerous  rate 
of  speed  (which  omission  of  duty  and  rate  of 
speed  constitute  simple  negligence  only),  and 
yet  in  another  portion  of  said  count  plaintiff 
denominates  said  omission  of  duty  and  rate  of 
speed  'wanton  and  recklessly  negligent  conduct 
on  the  part  of  defendant'  "  <4)  "Because  said 
count  Joins  an  action  for  simple  negligence 
only  with  an  action  for  wanton  negligence." 
These  demurrers  were  each  overruled,  and  the 
defendant     duly     excepted.      The     defendant 

pleaded  the  general  issue,  and  the  foUqwing 
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special  pleas:  (2)  "For  further  plea  and  an* 
8'wer  to  counts  numbered  1,  3,  4,  and  5,  and  to 
each  of  said  counts  separately,  defendant  says 
that  plaintUTs  intestate  was  jberself  guilty  of 
negligence,  which  proximately  contributed  to 
cause  her  death,  In  this:  that  she  attempted  to 
cross  said  track  in  front  of  said  moving  train, 
without  stopping  to  look  or  listen  for  the  ap- 
proach of  trains  on  said  track,  and,  by  reason 
of  her  own  negligence  in  this  respect,  was 
struck  and  killed."  (3)  "For  further  plea  and 
answer  to  counts  numbered  1,  3,  4,  and  5,  and 
to  each  of  said  counts  separately,  [defendant 
says  that]  before  attempting  to  cross  the  track 
of  this  defendant  at  said  road  crossing  at  the 
time  mentioned  in  said  complaint,  [plaintiff] 
heard  or  saw  the  train  of  this  defendant  com- 
ing towards  her,  and  towards  said  crossing, 
and,,  notwithstanding  this,  attempted  to  cross 
said  track  in  front  of  said  moving  train,  and, 
by  her  own  negligence  in  this  respect,  proxi- 
mately contributed  to  produce  her  own  death." 

(4)  **For  further  plea  and  answer  to  counts 
numbered  1,  2,  8,  4,  and  5,  and  to  each  of  said 
counts  separately,  defendant  says  that  plain- 
tiff's Intestate  was  herself  guilty  of  negligence 
80  gross  and  reckless  as  to  be  the  equivalent  of 
willful  Injury  to  herself.  In  this:  that  she  at- 
tempted to  cross  said  track  in  front  of  defend- 
ant's moving  train,  well  laiowing  that  said 
train  was  approaching  and  in  such  a  dose  prox* 
imlty  that  no  preventive  on  the  part  of  the  em- 
ployes or  servants  In  charge  thereof  could  have 
prevented  the  Injury  after  the  peril  of  plaintiff's 
h:ite8tate  became  known  to  them,  or  after  she 
stepped  on  the  track  on  which  said  train  was. 

(5)  "For  further  answer  to  counts  numbered  1, 
2,  3,  4,  and  5,  and  to  each  of  said  counts  sepa- 
rate, defendant  says  that  plaintiff's  intes- 
tate voluntarily  left  a  place  of  safety,  between 
the  side  trade  and  main  track  of  defendant  at 
said  crossing,  and  from  which  position  between 
said  tracks  her  view  of  the  approadilng  train 
was  unobstructed,  and,  well  knowing  that  de- 
fendant's train  was  rapidly  approaching  on 
said  main  track,  she  measured  the  distance, 
and  took  the  chances,  and  attempted  lo  cross 
said  main  track  inunediately  in  front,  of  said 
rapidly  moving  train,  and  in  such  close  prox- 
imity thereto  that  no  preventive  efforts  on  the 
part  of  the  employes  of  defendant  In  charge  of 
said  train  could  have  prevented  injury  to  her, 
and,  by  her  own  gross  and  reckless  negligence 
and  wanton  conduct  in  this  regard,  proximate- 
ly contributed  to  produce  the  injury  and  death 
complained  of."  The  plaintiff  demurred  to  the 
defendant's  pleas  numbered  4  and  5,  which  de- 
murrers were  sustained,  and  the  defendant 
duly  excepted.  The  plaintiff  demurred  to  pleas 
Nos.  2  and  3,  as  answers  to  the  second  and 
fifth  counts  of  the  complaint,  upon  the  ground 
that  they  presented  no  legal  defense  to  said 
counts;  and  this  demurrer  was  sustained.  Is- 
sue was  then  joined  upon  the  plea  of  the  gen- 
eral issue,  and  the  second  and  third  pleas  as 
answers  to  the  first,  third,  and  fourth  counts. 

On  the  trial  of  the  cause,  the  evidence  show- 
ed the  following  facts:    The  defendant's  line 


of  railroad  ran  east  and  west  through  the  in- 
corporated town  of  Madison,  in  the  county  of 
Madison,  Ala.  The  population  of  Madison,  on 
or  about  April  8y  1891,  was  about  500.  The 
line  of  the  defendant's  railway  divided  the 
town;  and  stores,  residences,  and  other  houses 
were  on  the  north  and  south  side  of  the  rail- 
road track.  The  public  road  crossing  and  pass- 
way,  which  was  the  main  thoroughfare  of  the 
town  of  Madison,  crossed  the  trade  at  right 
angles.  The  post  office  and  calaboose  of  the 
town  were  on  the  north  side  of  the  railroad 
trade,  and  a  short  distance  east  of  the  public 
crossing.  From  the  calaboose  and  post  office, 
leading  down  to  the  side  track,  which  was 
north  of  the  main  track,  there  was  a  growth  of 
oak  trees,  with  low  and  outspreading  branches. 
Mrs.  Martin's  residence  was-  on  the  south  side 
of  the  track.  On  the  afternoon  of  April  8, 
1891,  Mrs.  Martin  had  been  vislthig  some 
friends  who  lived  north  of  the  railroad  cross- 
ing, west  of  the  public  road,  and  but  a  short 
distance  from  the  railroad  track.  On  return- 
ing to  her  residence,  which  was  south  of  the 
railroad  crossing,  and  while  crossing  the  de- 
fendant's track  on  the  public  crossing  and  pass- 
way,  which  was  used  as  a  main  thoroughfare 
of  the  town,  she  was  run  ov^  and  killed  by  aa 
engine  drawing  28  freight  cars  on  defendant's 
main  line  of  track;  that  the  train  that  struck 
Mrs.  Martin  was  coming  from  the  east,  going 
westward;  that  Mrs.  Martin  was  not  standing 
on  or  walking  along  the  railroad  track,  but  was 
crossing  it  from  the  north  side  to  the  south 
side.  Two  box  cars,  left  by  defendant's  em- 
ployes, were  standing  on  the  side  track,  which 
was  north  of  the  main  track,  and  east  of  the 
public  road  crossing  v^here  the  acddent  occur- 
red. The  evidence  for  the  plaintiff  tended  to 
show  that  pedestrians  and  vehicles  crossed 
and  recrossed  the  railroad  track  at  the  public 
crossing  in  the  town  of  Madison,  where  Mrs. 
Martin  was  killed,  frequently  and  in  large 
numbers,  and  at  all  times  during  the  day;  that 
the  public  crossing  where  the  accident  occurred 
was  the  main  thoroughfare  of  the  town;  that 
the  employes  of  defendant  In  charge  of  the 
train  that  killed  Mrs.  Martin  had  frequently 
passed  and  repassed  the  public  crossing,  and 
were  familiar  with  the  same,  and  knew  that 
people  were  accustomed  to  use  it  as  the  princi- 
pal thoroughfare  of  the  town;  that  the  whistle 
of  the  engine  did  not  blow  or  the  bell  ring  at 
short  hitervals  on  entering  into,  while  mov- 
ing wlthhi,  or  passing  through,  the  tovni  of 
Madison,  nor  did  the  whistle  blow  or  the  bell 
ring  before  the  engine  reached  the  public  cross- 
ing; that  the  growth  of  trees,  the  post  office, 
calaboose,  and  box  cars  on  the  side  track  ob- 
scured the  view  of  Mrs.  Martin  of  the  train 
coming  from  the  east,  as  she  came  down  the 
public  road  from  the  residence  where  she  had 
been  visiting,  to  cross  the  track;  that  Mrs. 
Martin  stopped  and  looked  up  and  down  the 
track  just  before  she  reached  the  main  cross- 
ing; that  the  train  was  a  through  freight,  and 
passed  over  the  public  crossing  at  the  rate  of 
speed  of  from  20  to  35  miles  an  hour^jait^ 
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that  Mrs.  Martin  used  ylgorous  efforts  to  ex- 
tricate herself  from  her  perilous  position  when 
she  became  apprised  of  It  It  was  further 
shown  that  the  train  ran  from  350  to  600  yards 
past  the  public  crossing  after  it  struck  Mrs. 
Martin  before  it  could  be  stopped.  The  testi- 
mony for  the  defendant  tended  to  show  that 
the  train  which  ran  over  and  IdUed  the  plain- 
tiff's intestate  was  running  at  the  rate  of  from 
8  to  10  miles  an  hour;  that  the  track  from 
the  crosshig  east  and  west  wbs  straight  for  a 
mile  or  more;  that,  for  one-quarter  of  a  mile 
before  reaching  the  crossing,  the  track  was 
downgrade;  that  there  was  a  distance  of  8^ 
feet  between  the  main  track  and  the  side 
track,  which  was  north  of  the  main  track;  that 
a  person  standing  between  the  side  track  and 
the  main  track,  and  looldng  east,  could  see  a 
train  coming  for  more  than  a  quarter  of  a  mile; 
that  the  train  which  caused  the  accident  was 
making  a  great  deal  of  noise;  that  the  engi- 
nes* did  not  see  the  plaintiff's  Intestate  until 
within  about  50  feet  from  her;  that  she  was 
walking  towards  the  main  track,  and  that  she 
did  not  stop  and  look  either  up  or  down  the 
tnu^;  that,  as  soon  as  the  engineer  saw  that 
she  was  going  to  try  to  cross,  he  reversed  the 
engine,  called  for  brakes,  and  did  all  in  his 
power  to  stop  the  train  and  avert  the  Injury; 
that  the  engine  was  hi  good  condition,  was 
well  equipped;  and  that  it  was  hnpossible  for 
the  train  to  have  been  stopped  by  the  use  of  all 
means  known  to  engineers  after  the  engineer 
saw  that  Mrs.  Martin  was  going  to  cross  the 
track. 

.  Upon  the  examination  of  the  practicing 
physician  who  attended  Mrs.  Martin  after 
her  injury,  and  after  he  had  testified  that 
she  lived  three  days,  and  died  from  the  in- 
juries received,  he  was  asked  this  question: 
*'Did  Mrs.  Martin  ever  regain  consciousness 
before  her  death?"  The  defendant  objected 
to  this  question,  because  it  called  for  illegal, 
Incompetent,  and  immaterial  evidence,  and 
duly  excepted  to  the  court's  overruling  his  ob- 
jection. The  witness  answered:  "No;  I  don't 
think  she  did.  She  may  have  regained  semi- 
consciousness." After  one  of  the  witnesses 
had  testified  that  the  crossing  where  the  ac- 
cident occurred  was  the  principal  thorough- 
fare of  the  town,  he  was  asked  the  follow- 
ing question:  "Tell  the  jury  whether  that 
crossing  was  frequently  used  by  the  people." 
The  defendant  objected  to  this  question,  upon 
the  grounds  that  it  was  leading,  that  It  call- 
ed for  the  opinion  and  conclusion  of  the  wit- 
ness, and  for  illegal  and  immaterial  evidence. 
The  court  overruled  this  objection,  and  the 
defendant  duly  excepted.  The  witness  an- 
swered: "It  was  frequently  used,  and  was 
the  principal  crossing  by  the  footway."  The 
defendant  moved  to  exclude  this  answer,  up- 
on the  grounds  interposed  to  the  question, 
and  duly  excepted  to  the  court's  overruling 
his  motion.  Similar  questions  were  asked 
different  witnesses  by  the  plaintiff,  and  were 
answered  by  the  witness  testifying  that  the 
crossing  was   "frequently"    used;    that  tl^e 


people  crossed  there  In  "great  numbers."  To 
each  of  these  questions  the  defendant  sepa- 
rately objected,  upon  the  ground  that  they 
called  for  the  opinion  of  the  witness  and  ille- 
gal and  immaterial  evidence.  Each  of  said 
objections  was  overruled,  and  the  defendant 
separately  excepted.  Upon  the  examination 
of  the  plaintiff  as  a  witness,  among  other 
things,  he  testified  as  follows:  "Some  time 
after  the  accident,  when  the  trees  Were  in 
leaf,  but  I  don't  remember  exactly  when  't 
was,  nor  how  long  after  the  accident  occur- 
red, I  walked  along  the  road  from  Dr.  Bur- 
ton's house  to  see  if  I  could  see  a  train  com- 
ing from  the  east;  and  there  Is  a  cut  in  the 
railroad,  and  after  that,  going  west,  there  is 
a  fill  or  embankment,  and  this  cut  and  em- 
bankment obstructed  my  view  until  I  got 
some  distance  from  the  house,  and  then,  the 
trees  obstructed  the  view  until  I  got  down 
near  the  post  office,  the  size  of  which  was 
about  16x18  feet,  and  that  would  obstruct  the 
view  until  I  got  to  the  calaboose,  and  that 
would  obstruct  the  view,  and  then  the  timber 
would  b^  there,  and  those  cars  on  the  side 
track.  No  train  was  coming  in  at  that  time." 
The  defendant  objected  to  and  moved  to  ex- 
clude said  testimony  of  said  witness,  on  the 
ground  that  the  time  when  said  experiment 
was  made  was  not  shown,  and  because  the 
evidence  was  incompetent,  Irrelevant,  and  Il- 
legal. The  court  overruled  said  objection, 
and  the  defendant  duly  excepted. 

Upon  the  introduction  of  all  the  evidence, 
the  court.  In  Its  g'^neral  charge,  among  other 
things,  instructed  the  Jury  as  follows:  "If 
you  believe  from  the  evidence  that  Mrs.  Mar- 
tin was  struck  by  defendant's  train,  while 
she  was  crossing  the  track  at  a  public  road 
crossing  in  the  town  of  Madison,  where  peo- 
ple were  wont  to  cross  frequently  and  In 
numbers,  or  that  said  public  road  was  a 
crowded  thoroughfare,  or  in  a  populous  dis- 
trict, and  tliat  the  engineer  of  said  train 
knew  the  nature  of  said  crossing,  or  had  been 
running  past  said  crossing  on  defendant's 
road  for  a  sufficient  length  of  time  to  be 
chargeable  with  knowledge  thereof,  and  If 
you  further  believe  from  the  evidence  that 
the  train  that  struck  Mrs.  Martin  was  run- 
ning at  a  high  and  dangerous  and  reckless 
rate  of  speed,  and  that  the  trainmen  failed 
to  give  notice  of  the  train's  approach  to  said 
crossing,  by  blowing  the  whistle  or  ringing 
the  bell  at  mtervals  whUe  they  were  ap- 
proaching said  crossing,  then  you  would  be 
authorized  to  find  the  defendant's  employ^ 
were  guilty  of  wantonness  or  recklessness, 
notwithstanding  you  may  also  believe  from 
the  evidence  that  there  was  negligence  on 
Mrs.  Martin's  part,  and  no  fault  on  the  part 
of  defendant's  employes  after  they  discover- 
ed her  perlL"  The  defendant  duly  excepted 
to  this  portion  of  the  court's  general  charge. 

At  the  request  of  the  plaintiff,  the  court 
gave  to  th3  jury  the  following  written 
charges:  (5)  "If  the  jury  believe  from  all 
the  evidence  that  Mrs.  Martin  was  crossing 
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the  railroad  track  at  a  public  crossing  in  the 
incorporated  town  of  Madison,  and  they  fur- 
ther believe  from  all  the  evidence  that  people 
were  wont  to  cross  and  recross  this  public 
crossing  in  numbers  and  with  frequency,  and 
she  was  struck,  run  over,  and  injured,  from 
which  injury  she  died,  by  an  engine  and 
train  of  cars  en  defendant's  track,  which  was 
being  propelled  and  rushed  by  defendant's 
employ^  and  servants  at  a  dangerous,  reck- 
less, intentional,  and  wanton  rate  of  speed, 
without  signals  of  approacli,  then  the  defend- 
ant railroad  company  would  be  liable  for  the 
Injuries  she  received,  notwithstanding  the  ju- 
ry may  believe  that  there  was  negligence  on 
Mrs.  Martin's  part"  (7)  "The  general  stat- 
utes of  our  state  do  not  regulate  the  rate  of 
speed  that  a  railroad  company  shall  run  its 
cars;  yet  the  failure  of  the  law  to  regulate 
the  rate  of  speed  does  not  authorize  a  rail- 
road company  to  run  its  trains  at  a  wanton, 
recldess,  and  dangerous  rate  of  speed  over  a 
public  crossing  in  an  incorporated  town  or 
village,  a  point  where  the  people  cross  and  re- 
cross  the  public  crossing  in  numbers  and  fre- 
quently." (12)  'The  court  charges  the  jury 
that  the  law  fixes  on  the  men  in  charge  of 
the  train  that  struck  Mrs.  Martin  the  respon- 
sibility of  knowing  that  the  i>eople  of  Madi- 
son used  the  public  crossing  at  which  Mrs. 
Martin  was  struck  (If  they  believe  from  the 
evidence  that  she  was  so  stricken)  for  cross- 
ing and  recrossing  the  track,  just  as  much 
as  If  they  had  actual  knowledge  that  the  peo- 
ple did  so  use  the  public  crossing."  (14)  "If 
the  Jury  believe  from  the  evidence  that  the 
trainmen  in  charge  of  the  train  that  injured 
Mrs.  Martin  (if  they  believe  that  she  was  so 
injured)  knew  that  there  was  a  public  cross- 
ing in  the  town  of  Madison,  and  that  Madison 
was  a  regular  stopping  place  on  the  defend- 
ant's line  of  road,  then  these  facts  charge  the 
servants  of  the  road  and  the  defendant  in 
charge  of  the  train  with  the  responsibility  of 
knowing  that  the  people  used  the  public 
crossing  for  passing  and  repassing,  even 
though  the  servants  of  the  defendant  com- 
pany did  not  actually  see  Mrs.  Martin  until 
about  the  time  she  was  injured."  (18)  "If 
the  Jury  believe  the  evidence  that  the  serv- 
ants and  employes  of  the  defendant  company, 
when  they  discovered  Mrs.  Martin  on  the 
track,  were  running  at  such  a  wanton,  reck- 
less, dangerous,  and  willful  rate  of  speed  as 
made  it  impossible  for  them,  by  the  use  of 
all  means  in  their  power,  to  stop  the  train 
before  striking  her,  then  such  an  effort  would 
not  exempt  the  defendant  company  from  lia- 
bility." 

The  defendant  separately  excepted  to  the  giv- 
ing of  each  of  these  charges,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of 
the  following  charges,  requested  by  It:  (1)  "If 
the  jury  beHeve  the  evidence,  they  must  find  a 
verdict  for  the  defendant."  (3)  "Because  of 
the  character  and  momentum  of  the  defendant's 
train,  the  law  would  not  require  It  to  stop  Its 
trahi  and  give  precedence  to  Mrs.  Martin,  who 


was  on  foot,  to  make  the  crossing  first  It  was 
the  duty  of  Mrs.  Martin  to  wait  for  the  train 
to  pass  before  she  attempted  to  cross,  and  if 
she  could,  by  the  exercise  of  due  diligence,  have 
discovered  the  approach  of  defendant's  train,  and 
if  she  attempted  to  cross  In  front  of  defend- 
ant's train  knowhig  of  its  approach,  or  if  by  the 
exercise  of  due  diligence  she  could  have  dis- 
covered its  approach,  she  would  be  the  author 
of  her  own  misfortune,  and  could  not  recover  in 
this  action,  unless  the  Jury  should  believe  from 
the  evidence  that,  upon  the  manifestation  of 
Mrs.  Martln*s  peril,  those  who  controlled  de- 
fendant's train  failed  to  use  due  diligence  to 
prevent  the  Injury,  or  that  they  wantonly  or  In- 
tentionally injured  her."  (5)  "I  charge  you 
that  there  is  no  evidence  in  this  cause  showhig 
that  the  town  of  Madison,  at  the  time  this  ac^ 
cident  occurred,  had  an  ordinance  regulating 
the  speed  of  trains  passing  through  it  and  that 
the  running  of  trains  through  said  town  of 
Madison  at  a  high  rate  of  speed,  and  without 
signals,  and  on  said  Qrossing,  constitutes  only 
shnple  negligence."  (8)  "In  order  to  charge 
the  servants  of  defendant  In  control  of  said 
train  with  wanton  or  hitentlonal  negligence  In 
running  said  trahi  on  said  crossing,  and  through 
the  town  of  Madison  at  a  high  rate  of  speed 
without  signals,  the  proof  must  show  that  there 
was  an  ordinance  of  said  town  regulating  the 
speed  of  trains  through  it  and  must  show  that 
the  servants  of  defendant  knew  that  the  public 
were  wont  to  pass  said  crossing  with  great 
frequency  and  hi  great  numbers.  Unless  the 
proof  shows  that  there  was  such  an  ordinance, 
and  that  the  servants  knew  that  the  public 
were  accustomed  to  use  said  crossing  with 
great  frequency  and  hi  great  numbers,  said 
servants  could  not  be  guilty  of  wanton  or  hi- 
tentlonal negligence  in  running  said  train  on 
said  crossing  at  a  high  rate  of  speed,  without 
signals."  (9)  "Neither  the  pladng  of  cars  on 
the  side  trac^  as  shown  by  the  evidence,  nor  a 
failure  to  ring  the  bell  of  the  engine  or  blow 
the  whistle,  nor  the  speed  of  the  train,  before 
the  peril  of  Mrs.  Biartin  became  manifest  un- 
der the  evidence,  is  evidence  of  wanton,  reck- 
less, or  intentional  misconduct  on  the  part  of 
defendant's  servants."  (10)  "If  the  jury  be- 
lieve from  the  evidence  that  the  manlfestatfon 
of  the  peril  of  Mrs.  Martin  and  her  being  struck 
by  the  enghie  was  so  dose,  in  point  of  thne,  that 
the  train  could  not  have  been  stopped  In  time 
to  have  avoided  the  injuiy  to  her,  then  the  de- 
fendant's agents  in  charge  of  the  train  cannot 
be  deemed  guilty  of  wanton,  reckless,  or  inten- 
tional misccmduct."  (13)  "I  charge  you  that 
the  running  of  said  train  at  the  time  of  said  ac- 
cident through  the  town  of  Madison,  and  on 
said  crossing',  at  the  rate  of  thirty  or  thirty-five 
miles  an  hour,  without  signals,  constitutes  only 
simple  negligence."  (16)  "I  charge  you  that 
there  Is  a  failure  to  prove  the  averments  of 
wanton  or  Intentional  negligence  of  the  defend- 
ant as  alleged  in  the  second  count  of  the  plain- 
tiff's complaint,  and  that  by  reason  of  this  fail- 
ure and  by  reason  of  the  contributory  negli- 
gence of  Mrs.  Martin,  the  plaintiff  cannot  Je^ 
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cover/'  (17)  "If  the  Jury  believe  from  the  evi- 
dence that  Mrs.  Martin  approached  the  railroad 
crossing,  wishing  to  cross,  and  that  she  saw  or 
heard  the  train  approaching,  and  that  she  for 
herself  naeasured  the  distance  and  time  it  would 
take  to  cross,  and,  acting  upon  her  own  Judg- 
ment, undertook  to  cross,  then  I  charge  you 
that  she  assumed  the  risk,  and  her  adnUnlstra- 
tor  cannot  hold  the  railroad  company  responsi- 
ble, unless  Mrs.  Martin's  Intention  was  appar- 
ent to  the  employes  of  defendant  operating  the 
train,  and  after  her  perilous  Intention  and  con- 
duct became  apparent,  by  the  exercise  of  due 
care  and  diligence,  the  injury  could  have  been 
avoided."  (21)  "The  fact.  If  it  be  a  fact,  that 
Madijson  had  a  population  of  500  people,  and 
that  on  an  average  one  person  crossed  the  track 
at  the  crossing  where  Mrs.  Martin  was  struck 
in  eyery  10  minutes,  is  not  sufficient  to  charge 
defendant's  employes  In  charge  of  said  train 
with  imowledge  or  consciousness  that  their 
speed  at  said  crossing  would  Inevitably  or  prob- 
ably result  hi  Injury  to  persons  attempting  to 
cross  said  track  at  said  crossing."  (22)  ''Be- 
fore you  can  conclude  that  defendant's  employ^ 
were  guilty  of  wanton  and  reckless  negligence, 
you  must  be  satisfied  from  the  evidence,  not 
only  that  Madison  had  a  population  of  500  peo- 
ple, and  that  on  an  average  one  person  in  every 
ten  minutes  crossed  said  track  at  said  crossing, 
but  you  must  further  believe  from  the  evidence 
that  defendant's  employ^  hi  charge  of  the  nm- 
nlng  of  said  train  knew  these  facts,  and  were 
conscious,  from  their  knowledge  of  such  drcum- 
stances  and  conditions,  that  their  conduct  would 
probaUy  or  likely  result  in  Injury  to  some  one 
at  said  crossing."  (23)  "In  order  to  charge 
the  servants  of  defendant  In  charge  of  said 
train  with  wanton  or  reckless  and  intentional 
negligence  In  running  said  train  at  a  high  rate 
of  speed,  without  signals,  through  the  town  of 
Madison,  at  the  thne  of  aald  accident,  they 
must  have  actually  known  that  the  Inevitable 
or  probable  consequence  of  such  running  was' 
to  produce  Injury  by  running  over  persons  at 
said  crossing.  Unless  the  evidence  shows  that 
the  servants  of  defendant  actually  knew  that 
the  public  were  accustomed  to  pass  said  crossing 
with  such  frequency  and  In  such  numbers  that 
said  servants  were  conscious  that  they  would 
probably  run  over  some  one  at  said  crossing, 
and  knew  that  th^  probably  would,  then  their 
running  said  train  at  a  high  rate  of  speed,  and 
without  signals,  over  said  crossing.  Is  only  sim- 
ple negligence."  (24)  "I  charge  you,  gentle- 
men of  the  Jury,  as  matter  of  law,  that  Mrs. 
Martin  was  guilty  of  contributory  negligence, 
which  prevents  her  administrator  from  recover- 
ing under  counts  number  1,  3,  and  4  of  the  com- 
plaint And  I  further  charge  you  that  the 
plaintiflf  in  this  case  Is  not  entided  to  recover 
under  the  remaining  counts  of  the  complaint, 
which  are  numbered  2  and  5,  unless  you  are 
satisfied  from  the  evidence  that  it  was  inevlta- 
bla  or  probable  that  a  train  passing  that  cross- 
ing as  this  train  was  would  strike  or  injure  per- 
sons at  the  crossing,  and  unless  you  further 
believe  from  the  evidence  that  defendant's  em- 


ployte  hi  charge  of  the  running  of  the  train  were 
conscious  that  thehr  conduct  would  probably  or 
likely  result  In  injury  at  the  crossing."  (25) 
"If  the  Jury  believe  from  the  evidence  that  the 
engineer  and  brakeman  and  conductor  did  all 
In  their  power  to  stop  the  trahi  after  Mrs.  Mar- 
thi  placed  herself  hi  a  position  of  peril,  and 
after  the  trainmen  became  aware  of  her  peril- 
ous position,  and  that  their  efforts,  using  all 
means  and  appliances  at  their  command,  could 
not  have  stopped  the  train  before  reachhig  the 
point  at  which  the  enghie  struck  Mrs.  Martin, 
whether  the  speed  of  the  train  was  eight  or 
thirty-five  miles  an  hour,  then  I  charge  you 
that  you  cannot  impute  to  said  trainmen  such 
wantonness  as  would  entitie  the  plaintiff  to  re- 
cover under  the  second  or  fifth  counts  of  the 
complaint,  and  hi  that  event  your  verdict  must 
be  for  the  defendant"  (31)  "Unless  the  Jury 
are  satisfied  from  the  evidence  that,  where  said 
raUroad  crossed  the  puWlic  road  at  which  Mrs. 
Martin  was  struck,  there  were  more  chances 
that  a  passing  train  would  strike  a  person  at 
said  crossing  than  that  It  would  not  do  so,  then 
your  verdict  must  be  for  the  defendant."  (32) 
"Unless  the  Jury  believe  from  the  evidence  that, 
where  said  railroad  orossed  the  public  road  at 
Which  Mrs.  Martin  was  struck,  there  were  more 
chances  hi  flavor  of  a  passhig  train  striking 
some  one  at  said  crossing  than  not,  and  unless 
you  are  further  satisfied  from  the  evidence  that 
the  defendant's  employes  In  charge  of  said  train 
were  conscious,  from  their  knowledge  of  the 
exlsthig  ckcumstances  and  conditions,  that  there 
were  more  chances  in  favor  of  said  engine  strik- 
ing some  one  at  said  crossing  than  not,  then 
you  cannot  find  the  defendant  or  Its  employes 
guilty  of  wantonness  or  willfulness,  so  as  to  en- 
titie the  plaintiff  to  recover."  There  were  ver- 
dict and  Judgment  for  the  plahitiff,  ass&^hig 
his  damages  at  $10,000,  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Humes,  Sheffey  &  Speake,  for  appellant 
William  Richardson,  for  appellee. 

COLEMAN,  J.  The  plahitiff  sued,  under 
section  2589  of  the  Code  of  1886.  to  recover 
damages  for  personal  injuries  inflicted  upon 
his  intestate,  which  caused  her  death. 

The  first,  third,  and  fourth  counts  charge 
simple  negligence,  and  sufflclentiy  aver  a 
cause  of  action.  The  second  count  avers  that 
defendant,  "In  the  management,  conduct,  and 
running  one  of  Its  freight  trains  through  the 
incorporated  town  or  vilhige  of  Madison,  with 
reckless,  unwarranted,  and  dangerous  rate  of 
speed,  did  wantonly  and  recklessly  strike  and 
run  over  plaintiff's  intestate  at  a  public  road 
crossing  In  said  town,"  etc.  Under  the  uni- 
form rulings  of  this  court,  this  count  suffi- 
ciently avers  that  the  injury  to  Intestate  was 
wantonly  Infiicted.  Railroad  Co.  v.  Thomp- 
son, 62  Ala.  494;  Railway  C)o.  v.  Chewning, 
03  Ala.  24,  9  South.  468;  Jones  v.  Darden,  90 
Ala.  372,  7  South.  923;  Line  Ck).  v.  Stedbam» 
101  Ala.  376,  13  South.  553. 
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The  llftb  count  of  the  complaint  is  con- 
fused and  inconsistent.  While  the  first  clause 
of  the  count  charges  that  the  injury  was  wan- 
tonly Inflicted,  the  latter  clause  sets  out  the 
facts  constituting  the  wanton  conduct  The 
whole  count  must  be  construed  together,  and, 
when  thus  construed,  it  Is  evident  that  the 
facts  relied  upon  to  show  wantonness  amount 
to  no  more  than  simple  negligence.  The  de- 
murrer to  the  fifth  count  pointed  out  Its 
defects,  and  ought  to  have  been  sustained. 
Again,  if  this  count  had  not  been  demurred 
to,  applying  the  rule  that  the  pleading  must 
be  construed  most  strongly  against  the  plead- 
er, until  Judgment  we  would  be  compelled  to 
hold  that  the  fifth  count  averred  only  sim- 
ple negligence;  and,  consequently,  the  plea 
of  contributory  negligence  to  the  fifth  count 
presented  a  good  defense,  and  the  demurrer 
to  this  plea  ought  to  have  been  overruled. 
The  mere  intentional  omission  to  perform  a 
duty,  or  the  Intentional  doing  of  an  act  con- 
trary to  duty,  although  such  conduct  be  culp- 
able and  result  in  injury,  without  further 
averment,  falls  very  far  short  of  showing 
that  the  injury  was  intentionally  or  wanton- 
ly infilcted.  Unless  there  was  a  purpose  to 
Inflict  the  injury,  it  cannot  be  said  to  have 
been  intentionally  done;  and  unless  an  act 
is  done,  or  omitted  to  be  done,  under  circum- 
stances and  conditions  known  to  the  person, 
that  his  conduct  is  likely  to,  or  probably  will, 
result  in* injury,  and,  through  reckless  Indif- 
ference to  consequences,  he  consciously  and 
intentionally  does  a  wrongful  act  or  omits  an 
act,  the  injury  cannot  be  said  to  be  wantonly 
inflicted.  These  principles  have  been  fre- 
quently declared  by  this  court  Railroad  Co. 
T.  Anchors  (Ala.)  22  South.  279;  Railway  Co. 
T.  Bowers,  110  Ala.  328,  20  South.  345;  Rail- 
way Gk).  V.  Lee,  92  Ala.  262,  9  South.  230; 
Stringer  v.  Railroad  Co.,  99  Ala.  897, 13  South. 
75. 

We  find  no  error  prejudicial  to  the  appel- 
lant in  the  admission  of  the  evidence  as  to 
the  location  of  the  different  houses  near  the 
crossing,  nor  of  the  side  track  and  the  cars 
that  were  standing  on  it  near  the  crossing. 
We  presume  this  evidence  was  admitted  for 
the  purpose  of  showing  that  these  obstructions 
Increased  the  obligation  of  the  defendant  to 
approach  the  crossing  with  more  care,  and 
also  for  the  purpose  of  showing  that  the  view 
of  deceased  was  interrupted  by  these  obstruc- 
tions. If  these  facts  imposed  additional  care 
upon  the  defendant,  they  in  like  manner  re- 
quired of  deceased,  before  venturing  to  cross, 
that  she  should  have  been  the  more  careful 
to  ascertain  whether  with  safety  she  could 
cross  the  track.  Railroad  Co.  v.  Sampson,  91 
Ala.  560,  8  South.  778. 

The  defendant  relied  upon  a  declaration  of 
the  deceased  made  after  she  sustained  the 
injury,  that  "she  could  not  see  how  she  had 
been  so  careless."  We  are  of  opinion  that 
It  was  competent  to  show  that  deceased  did 
not  recover  consciousness  after  being  struck 
by  the  train. 


To  sustain  the  second  count  of  the  com- 
plaint, that  which  charged  the  defendant  with 
having  wantonly  run  the  engine  against  the 
deceased,  the  plaintiff  proved  that  the  place 
where  deceased  was  struck  was  a  public 
crossing  in  the  town  of  Madison,  having  a 
population  of  ^about  500  people;  that  this 
crossing  was  used  more  than  any  other  in 
the  town;  and  that  the  average  crossing  dur- 
ing the  day  was  about  one  person  in  every 
10  minutes,  and,  according  to  some  of  the 
testimony,  people  crossed  in  '*great  numbers.** 
A  witness  could  be  required  on  cross-exami- 
nation to  define  what  was  intended  by  the 
term  "frequently"  and  in  "great  numbers." 
The  speed  of  the  train  at  the  time,  according 
to  the  different  witnesses,  ranged  from  8 
miles  to  30  miles  per  hour.  Assuming  that 
the  train  was  running  at  the  speed  of  30  miles 
an  hour,  over  a  public  crossing  of  the  track 
in  a  town  of  500  inhabitants,  and  that  there 
was  an  average  crossing  by  the  people  of  one 
person  every  10  minutes,  or  in  great  num- 
bers, facts  known  to  the  servants  in  charge 
of  the  train,  does  the  law  declare  that  these 
facts  do  not  constitute  wanton  negligence,  or 
is  the  question  as  to  whether  these  facts  con- 
stitute wanton  negligence  one  of  law  and  fact, 
properly  referable  to  a  Jury  for  its  determina- 
tion? The  decisions  of  this  state  bearing  upon 
the  question  were  collected  and  reviewed  in  the 
case  of  Railroad  Co.  v.  Webb,  97  Ala.  308,  12 
South.  374,  and  in  conclusion  we  used  the 
following  language:  "As  we  have  said  in 
Arnold's  Case  [Ala.,  4  South.  359]:  *Precau- 
tionary  requirements  increase  in  the  ratio  that 
danger  becomes  more  threatening;'  and  in 
Sampson's  Case  [Ala.,  8  South.  778]  and  Mea- 
dow's Case  [Ala.,  10  South.  141]:  'The  duty 
of  care  and  vigilance  becomes  proportionately 
increased  according  to  the  less  or  greater  like- 
lihood that  there  are  persons  on  the  track  at 
the  time  and  place;'  and  in  Lee's  Case  [Ala., 
9  South.  230]:  ^Reckless  indifference  will  be 
imputed  to  those  who  run  a  train  at  a  high 
rate  of  speed,  without  signals  of  approach, 
when  trainmen  have  reason  to  believe  there 
are  persons  in  exposed  positions,  as  over  ur- 
guarded  crossings  in  a  populous  district  of  a 
city,  or  where  the  public  are  wont  to  pass 
with  such  frequency  and  in  such  numbers, 
facts  known  to  those  In  charge  of  the  train,' 
etc.  The  public  is  entitled  to  the  right  of 
way  over  public  crossings,  as  much  so  as 
the  railroad  itself.  Persons  in  the  proper  ex- 
ercise of  this  right  are  In  no  sense  trespassers; 
and  while  it  is  incumbent  on  them  to  exer- 
cise due  care,  by  looking  and  listening  for 
approaching  trains,  it  is  equally  the  duty  of 
those  operating  trains  over  such  places  to 
exercise  due  care  to  prevent  injury.  If,  in 
utter  disregard  of  this  duty,  and  of  the  many 
restrictions  imposed  by  the  statute  and  city 
ordinances  enacted  to  protect  life  and  prop- 
erty at  such  places,  those  in  charge  should 
rush  an  engine  voluntarily  and  unnecessarily 
over  a  public  crossing,  when  it  is  likely  that 
persons  are  exercising  their  right  to  cross  the 
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track  as  a  public  highway  (a  condition  of  fact 
which,  on  account  of  Its  location  In  a  popu- 
lous city,  and  the  extent  of  Its  use  as  such, 
would  authorize  a  jury  to  Infer  was  known 
to  defendant),  with  such  reckless  speed  that 
due  care  In  keeping  a  proper  lookout  for  per- 
sons who  might  be  upon  the  track  could  not 
be  had  by  those  operating  the  train,  or  If  they 
could  not  possibly  stop  or  slacken  its  speed 
In  time  to  avoid  inflicting  injury  to  persons 
discovered  upon  the  track,  and  such  injury 
did  result  from  such  negligence,  can  It  be 
said  as  a  conclusion  of  law,  upon  any  safe 
rule,  that  such  reckless  conduct  and  disregard 
of  consequence  Is  not  the  equivalent  of  will- 
fulness or  wantonness?  Shumacher  ▼.  Rail- 
road Go.  (Ark.)  89  Fed.  174.  We  are  of  opin- 
ion that  a  train  mt^  be  run  under  some  cir- 
cumstances over  a  public  crossing  in  a  popu- 
loas  city,  at  such  speed,  as  to  amount  to  that 
recklessness  which  Is  the  equivalent  of  wan- 
tonness and  willfulness.  The  court  cannot, 
as  a  matter  of  law,  from  the  very  character 
of  the  question,  pronounce  precisely  and  in- 
fallibly the  precise  rate  of  speed  at  which  a 
train  may  be  run  over  such  a  crossing  under 
the  circumstances  here  testified  to,  without 
being  guilty  of  culpable  negligence.''  In  the 
Webb  Case,  supra,  we  held  that  under  the 
circumstances  "it  was  proper  and  necessary 
to  submit  the  question  of  the  degree  of  neg- 
iigence  to  the  determination  of  the  jury";  and, 
diough  the  evidence  in  the  present  case  is 
not  altogether  the  same,  the  facts  are  such 
as  to  bring  the  case  within  the  influence  of 
the  principles  therein  declared  and  the  au- 
thorities cited.  Whether  or  not,  therefore, 
the  defendant  was  guilty  of  wanton  Injury 
under  the  facts  of  the  case,  should  have  been 
referred  to  the  jury  for  its  determination.  It 
is  earnestly  contended  by  appellant  that  such 
a  rule  will  greatly  Impede  commercial  trans- 
actions, and  directly  impair  the  efilciency  of 
transportation  by  railroads.  The  public  and 
railroads  have  their  respective  rights,  and  are 
under  mutual  obligations  at  public  crossings 
and  in  the  use  of  them.  The  doctrine  of  "»ic 
utere  tuo  ut  allenum  non  laedas,"  applies  alike 
to  persons  and  corporations  The  value  of 
human  life  cannot  be  overbalanced  by  any 
pecuniary  or  public  mterest  Our  duty  Is  sim- 
ply to  declare  the  law. 

Tested  by  the  foregoing  principles  of  law, 
which  we  have  declared  to  be  correct,  it  will 
be  seen  the  court  erred  In  the  instruction  given 
to  the  jury  ex  mero  motu,  and  some  of  those 
given  at  the  request  of  the  plaintiff.  This 
court  has  never  held  that  the  mere  crossing 
of  the  track  of  a  railroad  at  a  public  cross- 
ing, by  people  frequently  and  in  numbers, 
was  sufficient  to"  impute  knowledge  to  those 
in  charge  of  the  engine  and  train  **that  likely 
or  probably"  some  person  at  the  time  was 
on  the  track.  "Frequently"  and  "in  num- 
bers" are  terms  too  indefinite  to  justify  the 
legal  conclusion  deduced  therefrom  by  the 
court.  The  rule  is  that,  If  the  jury  should 
find  from  the  evidence  that  people  crossed  so 


frequently  and  In  such  numbers  (facts  known 
to  those  in  charge  of  the  train)  that  it  was 
likely « or  probable  that  at  the  time  some  per- 
son would  be  on  the  track,  then  the  jury 
would  be  authorlased  to  find  that  the  conduct 
of  the  defendant's  servants  was  wanton  and 
with  reckless  Indifference  to  consequences. 
The  oral  charge  of  the  court  and  charge  No.  5 
given  at  plaintiff's  request  failed  to  draw  the 
distinction  here  pointed  out,  and  these  charges 
ignored  other  material  evidence,  which  will 
be  referred  to  when  we  consider  the  charges 
requested  by  the  defendant 

Charge  7  given  for  plaintiff  asserts  a  cor- 
rect proposition  of  law.  We  refer  to  this 
charge  specially,  because  this  conclusion  dis- 
poses of  charge  6  requested  by  the  defendant, 
and  others  which  asserted  that  there  could 
be  no  wanton  negligence  in  the  absence  of 
an  ordinance  or  statute  regulating  the  speed 
of  trains. 

We  are  of  opinion  that  charge  17  requested 
by  the  defendant  asserted  a  correct  proposi- 
tion of  law,  and  should  have  been  given. 
We  find  no  conflict  in  the  evidence  that  after 
the  deceased  crossed  the  side  track,  and  be- 
fore reaching  the  main  track  upon  which  the 
train  was  approaching,  there  was  nothing  to 
obstruct  the  view  for  some  distance.  There 
was  evidence  also  tending  to  show  that  de- 
ceased, just  before  stepping  on  the  main  track, 
halted  and  looked  towards  the  train,  and  that 
the  trahi  at  that  time  was  in  sight  or  within 
hearing  and  approaching,  and  that  she  start- 
ed to  run  across  the  track.  These  facts  were 
sufl^clently  predicated  in  the  charge.  In  the 
case  of  Railroad  Co.  v.  Sampson,  91  Ala.  664, 
8  South.  778,  we  used  the  following  language: 
*'A  person  wishing  to  cross  the  track  of  a  rail- 
road at  a  public  crossing,  or  any  place  where 
trains  are  not  required  to  stop,  and  seeing 
a  train  approaching,  and  who  for  himself 
measures  the  distance  and  time  it  will  take 
to  cross,  and,  acting  upon  his  own  judgment, 
undertakes  to  cross,  assumes  the  risk,  and, 
if  injured,  cannot  hold  the  raUroad  responsi- 
ble, unless  his  intention  was  apparent  to  the 
employes  of  defendant  operating  the  train, 
and  after  such  perilous  intention  and  conduct 
became  apparent,  by  the  exercise  of  due  care 
and  reasonable  diligence,  the  injury  could  have 
been  avoided."  The  same  principle  was  as- 
serted hi  the  cases  of  Railway  Co.  v.  Lee, 
92  Ala.  272,  9  South.  230,  and  in  Glass  v. 
Railroad  Ck).,  94  Ala.  590,  10  South.  215.  To 
the  same  effect  are  the  following  cases:  Rail- 
road Co.  V.  Houston,  95  U.  S.  697;  Schofleld 
V.  Railway  Co.,  114  U.  S.  614,  6  Sup.  Ot  1126; 
Gothard  v.  Railroad  Co.,  67  Ala.  114.  A  ma- 
jority of  the  court,  however,  are  of  opinion 
that  the  facts  predicated  do  not  answer  the 
second  count  of  the  complaint.  In  the  opin- 
ion of  the  writer,  it  was  not  Intended  by  any- 
thing said  In  the  Markee  Case,  103  Ala.  160,. 
15  South.  511,  to  relieve  a  person  from  the 
consequences  of  such  a  aangerous  act,  vol- 
untarily and  knowingly  assumed,  as  the  at- 
tempt to  cross  a  railroad  track  in  dangerous 
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proximity  to  and  in  front  of  a  rapidly  ap- 
proaching train,  there  being  no  purpose  or 
Intent  to  inflict  injury.  If  susceptible  of  other 
construction,  it  ought  to  be  considered  so 
modified  as  to  conform  to  the  rule  herein  de- 
clared. 

Charge  3  requested  by  the  defendant  should 
have  been  given.  This  charge,  in  effect.  Is 
the  same  as  that  approved  in  the  case  of 
Gk>thard  y.  BaUroad  Co.,  supra. 

Charges  numbered  9  and  10  requested  by 
defendant  were  approved  in  the  ease  of  Rail- 
way Co.  ▼.  Lee,  92  Ala.  264,  272,  9  South. 
280,  and,  abstractly  considered,  assert  cor- 
rect propositions  of  law.  They  were  appli- 
cable to  tbe  facts  in  the  Lee  Case,  supra. 
The  injury  there  was  at  a  public  road  cross- 
ing, but  not  in  a  town  or  populous  district, 
and  there  was  no  question  of  a  wanton  in- 
Jury  arising  from  the  character  of  the  pub- 
lic crossing.  These  charges  were  calculated 
to  mislead  the  Jury  in  the  present  case,  and 
the  court  committed  no  reyersible  error  in 
refusing  them.  Some  of  the  refused  charges 
requested  by  defendant  were  misleading,  and 
others  invaded  the  province  of  the  Jury.  The 
principles  of  law  declared  cover  the  case,  and 
are  deemed  sufficient  for  another  trial.  The 
court  is  in  harmony  except  upon  the  one  ques- 
tion, and  that  is  as  to  the  giving  of  charge 
Na  17.    Reversed  and  remanded. 

BRICKELL,  Jh  dissenting. 
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ALABAMA  M.  B.  00.  v.  SOUTHERN  BY.  00. 
(Supreme  Court  of  Alabama.  June  28,  1897.) 
Injunction— Dissolution  on  Answeb. 
Injunction  restraining  defendant  railroad 
from  crossing  complainant's  tracks,  or  using  a 
side  track  belonging  to  it,  is  properly  dissolved 
on  filing  of  answer  denying  complainant's  own- 
ership of  the  side  track,  and  alleging  the  man- 
ner of  defendant's  acquisition  tliereof,  and  de- 
nying any  attempt  or  intention  to  cross  com- 
plainant's tracks  without  acquiring  the  right 
by  condemnation. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

Bill  by  the  Alabama  Mineral  Bailroad  Com- 
pany against  the  Southern  Railway  Company 
for  injunction.  From  decree  dissolving  the 
ipjunctlon,'  complainant  appeals.     Affirmed. 

Thos.  G.  Jones,  for  appellant  Pettus  & 
Pettus,  for  appellee. 

BBICKELL,  C.  J.  The  Alabama  Mineral 
Railroad  Company,  a  corporation  owning  and 
operating,  as  a  common  carrier,  a  line  of  rail- 
road from  Calera  to  Attalla,  passing  through 
the  city  of  Anniston,  In  this  state,  filed  its 
original  bill  of  complaint  in  this  cause  against 
tbe  Southern  Bailway  Company,  a  corpora- 
tion owning  and  operating,  as  a  common  car- 
rier, a  line  of  railroad  the  terminal  points  of 
which  are  not  stated,  but  which  also  enters 
into  and  passes  through  the  city  of  Anniston, 
praying  an  injunction  restraining  the  defend- 


ant company  (1)  from  crossing  or  attempting 
to  cross  the  complainant  company's  railroad 
tracks  located  In  that  city,  or  from  making  or 
attempting  to  make  connections  therewith; 
and  (2)  from  using  a  side  track  belonging  to 
the  complainant,,  or  from  any  manner  inter- 
fering with  or  obstructing  the  free  use  of  the 
same.  The  InJunctioD  having  been  issued  as 
prayed,  the  defendant  ai^ared  and  ffied  an 
answer,  verified  by  the  affidavit  of  one  of  its 
agents,  and  thereupon  moved  to  dissolve  the 
injunction  for  want  of  equity  in  the  bill  and 
upon  the  d^iials  in  its  answer.  Upon  the 
hearing  of  this  motion,  the  chancellor  entered 
an  interlocutory  decree  dissolving  the  in- 
junction, and  from  that  decree  the  appeal  is 
taken. 

The  only  averment  of  the  bill  to  which  the 
portion  of  the  prayer  asking  an  iqj  unction 
against  the  using  of  the  side  track  of  com- 
plainant can  be  referred,  or  upon  which  It 
can  be  based,  is  contained  in  the  concluding 
clause  of  the  third  section  of  the  bilL  That 
section,  after  stating  briefiy  the  location  of 
defendant's  tracks  in  Anniston  to  a  designat- 
ed point,  thus  proceeds:  **Fram  which  point 
said  Southern  Bailway  Company  is  operating 
a  track  which  was  constructed  on  the  prop- 
erty of  your  orator  by  the  receivers  of  the 
old  East  Tennessee,  Virginia  &  Georgia  Bail- 
way,  without  the  consent  or  permission  of 
your  orator."  Neither  the  circumstances  un^. 
der  which,  nor  the  time  when,  the  receivers 
constructed  this  trade  are  stated.  They  may 
have  had  an  absolute  right  to  have  construct- 
ed the  track,  acquired  by  Judicial  proceed- 
ings or  l^  lapse  of  time,  or  the  circumstan- 
ces attending  the  construction  of  the  track 
may  have  been  such  as  to  now  preclude  the 
complainant  from  injunctive  relief.  Nor  is 
the  court  informed  by  the  bill  in  what  man- 
ner the  defendant  acquired  possession  from 
the  receivers.  The  sole  averment  is  that  the 
defendant  is  operating  the  track  without  the 
consent  or  permission  of  complainant  The 
defendant,  in  its  answer  to  this  section  of  the 
bill,  not  only  denies  that  this  track  was  con- 
structed on  the  property  of  the  complainant, 
but  proceeds  to  give  the  time  and  circumstan- 
ces under  which  it  was  constructed  by  the  re- 
ceivers, and  the  manner  in  which  possession 
was  axMiuired  by  aefendant;  all  of  which 
must  be  taken  as  responsive  to  the  averment 
of  the  bill.  The  langruage  of  the  answer  in 
this  regard,  after  stating  that  the  track  was 
in  a  street  of  Anniston,  is:  **Thls  defendant 
denies  that  said  track  is  constructed  on  the 
property  of  the  complainant,  but,  on  the  con- 
trary, this  defendant  avers  that  said  track 
was  constructed  In  the  month  of  April,  1893, 
by  the  receivers  of  the  Bast  Tennessee,  Vir- 
ginia &  Georgia  Bailway  Company,  under  and 
by  virtue  of  an  ordinance  passed  by  the  mayor 
and  city  council  of  the  city  of  Anniston;  that 
this  defendant,  at  a  sale  of  the  property  and 
franchises  of  said  East  Tennessee,  Virginia 
&  Georgia  Railway  Company,  became  the 
purchaser  of  aU  the  pr^^.^^h^^g^ 
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chises  of  the  said  East  Tennessee,  Virginia  & 
Georgia  Railway  Ck>mpany,  and  has  b^en  in 
the  constant  use  and  enjoyment  of  said  track 
ever  since  that  time;  that  from  the  month  of 
April,  1893,  up  to  the  time  of  the  issuance  of 
the  injimction  in  this  case,  on  the  21st  day  of 
December,  1805,  the  receivers  of  the  said 
East  Tennessee,  Vhrginia  &  Georgia  Railway 
Company,  and,  succeeding  them,  this  respond- 
ent, have  been  in  the  constant  possession,  use, 
occupation,  and  enjoyment  of  said  track;  that 
complainant  was  fully  Informed  of  the  build- 
ing of  said  track  at  the  time  it  was  built,  and 
made  no  protest  or  objection  to  the  building 
of  said  track,  and  this  respondent,  and  the 
receivers  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company,  have  been  contin- 
uously and  notoriously  in  the  possession,  use, 
and  occupation  of  said  track  from  the  time  it 
was  so  constructed,  in  the  month  of  April, 
1898,  down  to  and  Including  the  2l8t  day  of 
December,  1895;  that  complainant  allowed 
the  said  receivers  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company  to  enter 
upon  the  said  land,  and  to  build  and  construct 
said  track  at  great  expense,  to  wit,  at  the 
expense  of  twenty-three  thousand  dollars,  and 
has  never,  at  any  thne  up  to  the  filing  of  the 
bill  of  complaint  in  this  case,  attempted  in 
any  way,  by  any  legal  proceedings,  to  restrain 
the  said  receivers  or  this  respondent  from  the 
quiet  use  and  enjoyment  of  said  track." 
This,  in  our  opinion,  is  an  unequivocal  denial 
of  the  allegations  of  the  bill,  requiring  the 
dissolution  of  the  injunction  as  to  the  occu- 
pancy of  this  track. 

Turning  to  the  other  branch  of  the  injunc- 
tion, the  averments  of  the  bill,  as  contained  In 
section  4,  are,  in  substance,  that  on  or  about 
the  20th  day  of  December,  1895,  the  defend- 
ant, by  and  through  its  servants,  agents,  and 
employes,  attempted  to  lay  switches  or  con- 
nections from  its  said  track  to  the  track  of  com- 
plainant at  a  designated  point;  and  that,  upon 
information  and  belief,  the  defendant  intended 
to  connect  its  tracks  with,  or  to  cross  the 
tracks  of  complainant  with,  one  of  its  tracks 
at  the  same  or  some  other  designated  i)oint,  it 
is  not  clear  which.  In  the  sixth  section  of  the 
bill  it  is  averred,  in  substance,  that  the  defend- 
ant had  never  Obtained  the  consent  of  com- 
plainant to  make  any  connections  or  crossings 
with  the  said  tracks  at  any  point,  nor  had  It 
any  contract  or  agreement  for  any  such  con- 
nections or  crossings  between  its  said  tracks; 
that  no  legal  proceedings  had  been  instituted 
looking  to  the  acquisition  of  the  right  to  make 
any  connections  or  crossings  of  complainant's 
tracks  with  the  tracks  of  the  defendant;  and 
that,  upon  information  and  belief,  the  defend- 
ant was  preparing  to  connect  its  tracks  with 
the  tracks  of  complainant,  or  to  cross  the 
same  with  Its  track,  and  such  connections  or 
crossings  would  injure  the  property  of  com- 
plainant, and  increase  the  danger  of  operating 
Its  trains  through  the  city  of  Annlston,  and 
defendant  would  make  the  connections  or 
crossings  unless  restrained  by  the  process  of 


the  court  What  constitutes  the  attempt  char- 
ged, or  what  defendant  has  done  to  consum- 
mate such  attempt,  or  the  nature  and  extent 
of  the  preparation  made,  are  not  shown. 

The  defendant,  answezlng  the  fourth  section 
of  the  bill,  the  substance  of  which  is  given 
above,  denies  each  and  every  allegation  there- 
in contained,  and  then  proceeds:  "On  the  con- 
trary, respondent  avers  that,  before  the  20th 
day  of  December,  1895,  the  complainant  en- 
tered upon  the  track  of  this  respondent,  and, 
by  force  and  arms,  tore  up  and  threw  into 
ditches  the  materials  used  In  the  construction 
of  a  switch  which  connected  the  track  of  the 
respondent  with  a  track  owned  by  the  Wood- 
stock Iron  Company,  and  the  only  thing  which 
has  been  done  by  this  respondent,  or  by  any  of 
its  servants,  agents,  or  employ^  with  refer- 
ence to  said  track,  was  to  take  out  of  the  ditch- 
es the  materials  so  thrown  therein,  and  to  lay 
them,  without  in  any  way  attaching  them  to 
the  ground,  and  without  the  use  of  any  new 
material  of  any  sort  or  description  whatsoever, 
where  they  were  laid  before  they  were  torn 
up  by  said  complainant,  and,  after  they  were 
laid  upon  the  ground,  the  said  complainant 
again,  by  force  and  arms,  took  up  the  said 
material  and  again  threw  It  into  said  ditches, 
and,  by  force  and  arms,  tore  up  the  said  track 
of  said  Woodstock  Iron  Company,  and  appro- 
priated a  part  of  the  material,  iron,  rails,  and 
cross-ties  in  the  construction  of  another  track. 
That  the  said  switch  so  constructed  by  the 
respondent  was  constructed  by  and  with  the 
consent  of  the  Woodstock  Iron  Company,  and 
connected  with  the  track  of  the  said  Wood- 
stock Iron  Company,  and  not  with  the  track 
belonging  to  the  complainant.  This  respond- 
ent has  never  crossed,  or  attempted  to  cross, 
at  any  of  the  points  mentioned  in  said  bill, 
any  tracks  belonging  to  the  complainant  That 
respondent  is  advised  by  counsel,  and  upon 
such  advice  states,  that  It  has  a  right  under 
the  constitution  and  laws  of  the  state  of  Ala- 
bama, to  cross  the  tracks  of  the  complainant 
at  such  point  or  points  as  may  be  necessary 
to  the  useful  and  convenient  use  and  operation 
of  its  raihx)ad  in  and  about  the  city  of  Annls- 
ton, upon  making  Just  compensation  therefor, 
and  that  respondent  has  never  attempted  to 
make  any  such  crossing  in  any  manner  con- 
trary to  the  laws  of  the  state  of  Alabama,  and 
has  no  intention  of  so  making  any  such  cross- 
ing." In  the  sixth  section  of  the  answer  the 
respondent  says:  "It  has  never  attempted  to 
make  any  crossing  or  connection  with  the  track 
of  complainant  at  any  of  the  points  mentioned 
in  said  bill  of  complaint.  ♦  ♦  •  Respondent 
denies  that  it  is  preparing  to  connect  its  track 
with  the  track  of  the  complainant,  or  to  cross 
the  same  with  its  track,  unless  such  connection 
or  crossing  is  made  with  strict  conformity 
with  the  constitution  and  laws  of  the  state  of 
Alabama  in  such  case  made  and  provided. 
This  respondent  denies  that  any  crossing  or 
connections  so  contemplated  by  this  respond- 
ent will  increase  the  danger  of  operating  the 
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Anniston,  because  this  respondent  avers  that 
any  such  crossing,  at  the  place  mentioned*  In 
said  bill  of  complaint,  is  not  proposed  to  be 
made  by  this  respondent,  except  In  conformity 
with  the  laws  of  the  state  of  Alabama.  And 
this  respondent  denies  that  any  order  of  this 
court  is  necessary  to  restrain  this  respondent 
from  making  any  crossing  or  connection  with 
any  of  the  tracks  of  the  complainant'' 

We  have  quoted  fully  from  the  answer,  in  or- 
der that  the  seyeral  denials  therein  contained 
may  appear  in  connection  with  the  context, 
without  Intending  to  be  understood  as  holding 
that  all  the  arerments  quoted  are  responslye, 
and  can,  therefore,  be  considered  upon  this  ap- 
peal. Eliminating  that  which  Is  not  respon- 
sive, and  it  is  sufDciently  clear,  in  our  opinion, 
that  the  answer  denies  the  material  allegations 
of  the  bill  in  respect  to  the  defendant  cross- 
ing or  connecting  with  the  tracks  of  the  com- 
plainant, to  warrant  a  dissolution  of  the  in- 
junction. If  it  is  the  purpose  of  the  defend- 
ant to  institute  proceedings  to  condemn,  this 
purpose  is  lawful,  and  should  not  be  thwarted 
by  Injunction.  In  such  case,  if  it  be,  as  con- 
tended for  on  behalf  of  complainant,  that  the 
defendant  has  no  right  to  condemn,  this  con- 
tention will  be  available  to  it  in  the  proceed- 
ings Instituted  for  that  purpose.  If,  on  the 
oiher  hand*  its  purpose  should  be  to  unlawfully 
proceed  to  cross  or  connect  with  the  tracks  of 
complainant,  and,  during  the  pendency  of  this 
suit,  it  should  proceed  to  carry  into  effect  such 
puix)Ose,  on  proper  motion  of  complainant,  the 
chancellor  has  the  power  to  reinstate  the  in- 
junction.   Affirmed. 


(50  La.   Ann.   891) 

DANIEL  V.  HIS  CREDITORS.     (No.  12,562.)i 

(Supreme  Oourt  of  Louisiana.     Dec.  28,  1897.) 

IN0OLVENCT  —  StNDI0»8  SaLB  —  MOBTGAOBS  —  AS- 
SUMPTION BT  GrANTBB. 

1.  A  syndic's  sale  of  real  estate  discharges 
only  those  incumbrances  which  the  insolvent 
placed  upon  it,  and  not  those  by  which  it  was 
burdened  at  the  time  he  purchased  it. 

2.  The  vendee  of  mortgaged  property  is  at 
liberty  to  make  a  sale  thereof  to  a  stranger  who 
consents  to  assume  the  payment  of  the  mort- 
gaged indebtedness  as  part  of  the  purchase 
price,  notwithstanding  the  orisinal  act  contains 
the  pact  de  non  alienando;  but,  to  constitute 
such  an  asumption  an  abandonment  of  the  right 
of  the  mortgagee  thereunder,  he  must  either 
have  intervened  in  the  act,  and  made  a  formal 
renunciation  thereof,  or  performed  some  other 
act  of  equivalent  import. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Fred.  D.  King,  Judge. 

In  the  matter  of  the  insolvency  of  W.  B. 
Daniel,  Claroline  B.  Bellsnyder  appeals  from  a 
judgment  making  absolute  a  rule  sued  out  by 
John  J.  H.  Storck.     Reversed. 

Rice  &  Montgomery,  for  appellant.  Dlnk- 
elspiel  &  Hart,  for  appellee  Joseph  Oury.  E. 
Bvariste  Molse,  for  appellee  John  J.  H.  Storck. 

1  Rehearing  denied  February  21,  1808. 
23  S0.-16 


WATKINS,  J.  Mrs.  Carrie  B.  Bellsnyder 
prosecutes  this  appeal  from  a  final  judgment 
which  made  absolute  a  rule  which  had  been 
sued  out  by  John  J.  H.  Storck  against  the 
syndic  of  the  general  creditors  of  Daniel  and 
the  appellant,  as  the  holder  of  a  note,  having 
a  vendor's  lien  and  mortgage  on  property 
which  the  syndic  had  sold,  to  compel  them 
to  show  cause  why  the  inscriptions  of  mort- 
gages and  privileges  operating  agahist  said 
property  should  not  be  canceled  and  erased. 
The  plaintifT  in  rule  having  purchased  said 
property  at  a  public  sale  made  by  the  syndic, 
his  daim  Is  that  the  mortgages  and  liens 
should  be  transferred  to  the  proceeds  of  sale, 
and  a  dear  and  unincumbered  title  made  to 
him.  The  syndic,  in  answer  to  the  rule,  aver- 
red that  he  had  declined  to  execute  such  an 
act  of  sale  as  said  purchaser  demanded,  for 
the  reason  that  counsel  for  Mrs.  Bellsnyder, 
as  well  as  her  agent,  had  notified  hhn  that 
she  was  not  bound  by  said  syndic's  sate,  and 
that  same  did  not  hi  any  way  affect  her  mort- 
gage; but  he  expressed  a  willingness  to  sign 
the  act  if  the  court  so  ordered.  The  judg- 
ment of  the  oourt  was  in  keeping  with  the 
allegations  and  pray^  of  the  plaintiff  in  rule. 

It  appears  that  on  the  16th  of  April,  1895, 
Mrs.  Henrietta  B.  Cleveland,  wife  of  William 
B.  Daniel,  conveyed  to  Widow  Esther  J. 
Trask  three  lots  of  ground,  situated  in  New 
Orleans,  for  the  price  of  ^,000,  of  which  the 
sum  of  $1,750  is  recited  in  the  act  of  sale  to 
have  been  paid  in  cash,  and  for  the  remain- 
der the  purchaser  executed  her  note  for  |2,- 
250,  with  vendor's  lien  and  mortgage,  con- 
sented thereon,  as  security  for  the  payment 
thereof;  said  note  having  been  made  pay- 
able to  tiie  maker's  own  order,  and  Indorsed 
at  one  year  after  date,  and  bearing  8  per 
cent  per  annum  Interest  from  date  until  paid. 
The  act  of  sale  stipulated  a  special  mortgage 
Importing  a  confession  of  judgment  in  favor 
of  the  then  present  or  any  future  holder  of 
said  note,  and  it  also  contained  the  cove- 
nant that,  in  case  of  the  failure  of  the  maker 
to  pay  same  at  its  maturity,  the  holder  should 
be  entitled  to  enforce  said  mortgage  and  ven- 
dor's lien  by  executory  proceedings,  and  the 
mortgaged  property  be  sold  without  the  ben- 
efit of  appraisement.  The  insolvent  made 
himself  a  party  to  the  act  of  sale  and  mort- 
gage, which  contains  the  stipulation  of  the 
pact  de  non  alienando  in  these  words,  viz.: 
"Hereby  binding  herself  and  her  hdrs  not  to 
alienate,  deteriorate,  nor  incumber  the  said 
property  to  the  prejudice  of  these  presents." 
But  Daniel  did  not  sign  the  note  nor  prom- 
ise to  pay  the  same.  The  act  was  duly  in- 
scribed in  the  mortgage  office.  On  the  29th 
of  April,  1896,  the  aforesaid  purchaser,  Mrs. 
Eisther  Jane  Trask,  by  notarial  act.  conveyed 
the  aforesaid  mortgaged  property,  with  full 
subrogation  and  substitution  and  with  all  le- 
gal warranties,  to  Joseph  Oury,  syndic  of  the 
creditors  of  W.  B.  Daniel,  for  the  use  and 
benefit  of  said  creditors  present  accepting  and 
purchasing  same;  the  act  of  sale 
Digitized  by' 
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particularly  that  it  was  the  same  property 
which  the  vendor  had  acquired  from  Mrs. 
Henrietta  B.  Gleyeland,  wife  of  W.  B.  Dan- 
iel. The  price  stipulated  in  the  act  of  sale 
as  the  consideration  for  the  sale  was  |2,350, 
$100  of  which  is  recited  to  hare  been  paid 
in  cash,  and  in  satisfaction  of  the  balance  the 
aforesaid  syndic  of  the  creditors  of  W.  B. 
Daniel  obliged  and  bound  said  creditors  "to 
pay.  In  place  and  stead  of  the  said  Mrs. 
Trask,  notes  up  to  the  sum  of  $2,250,  secured 
by  yendor^s  mortgage  on  said  property."  The 
act  was  signed  by  Mrs.  E.  J.  Trask  and  by 
Joseph  Oury,  the  latter  appearing  in  the  same 
as  syndic  of  the  creditors  of  W.  B.  Daniel, 
and  it  is  signed  by  Max  Dlnkelspiel  and  John 
T.  Whitaker  as  attesting  witnesses.  .It  ap- 
pears from  the  record  that,  soon  after  the 
aforesaid  transfer  to  Oury  syndic,  John  T. 
Whitaker,  as  agent  and  attorney  for  the  ap- 
pellant, as  the  holder  of  said  mortgage  note 
for  $2,250,  received  payment  from  the  attor- 
neys of  said  syndic  of  the  sum  of  $180,  as 
the  amount  of  accumulated  interest  thereon 
up  to  the  16th  of  April,  18Q6,~4  date  only 
a  few  days  prior  to  the  date  of  the  syndic's 
acquisition  of  the  property,— said  receipt,  of 
the  attorneys  bearing  date  May  16, 1896.  But 
at  the  foot  or  bottom  of  said  receipt,  and 
over  the  signature  of  Whitaker,  agent  and 
attorney,  occurs  this  phrase,  viz.:  "Said  cred- 
itors assuming  the  future  payment  of  said 
note  and  interest."  On  the  20th  of  January, 
18d7,  the  court  a  qua  granted  an  order,  at 
the  request  of  the  syndic,  for  the  convoca- 
tion of  a  meeting  of  the  creditors  of  Daniel 
for  the  purpose  of  fixing  the  terms  and  con- 
ditions of  the  sale  of  the  real  estate  stand- 
ing in  the  name  of  the  syndic  of  the  creditors, 
the  petition  of  the  syndic  suggesting  the  ad- 
visability of  a  sale  being  made.  On  the  2d 
of  February,  1897,  the  creditors  were  duly 
assembled,  and,  as  the  result  of  their  delibera- 
tions, they  declared  "that  the  property  here- 
in surrendered,  recovered  by  the  syndic  and 
now  standing  in  the  name  of  Joseph  Oury,  as 
syndic  of  the  creditors  of  W.  B.  Daniel,  be 
sold  at  public  auction,  on  terms  of  credit,  or 
for  cash,  at  the  purchaser's  option.*'  In  ac- 
cordance with  the  foregoing  order  and  rec- 
ommendations, appraisers  were  appointed,  and 
they  appraised  the  prc^erty  at  $1,800;  and, 
at  the  auction  sale  in  pursuance  thereof,  the 
property  was  adjudicated  to  the  plaintlfT  In 
nile  for  the  sum  of  $1,200,  same  being  two- 
thirds  of  the  ai^»ra.isement.  The  testimony  of 
Mr.  Whitaker,  agent,  is  to  the  effect  that  he 
represented  Mrs.  Mary  Whitaker  in  collect- 
ing the  interest  on  the  mortgage  note  for 
which  he  gave  the  above-described  receipt, 
and  that  he  represented  her  for  no  other  pur- 
pose; that  he  collected  the  interest  money 
from  the  attorney  of  Oury,  syndic  of  the  cred- 
itors of  W.  B.  Daniel;  that  he  had  nothing 
whatever  to  do  with  the  deed  from  Mrs. 
Trask,  or  anything  appertaining  thereto;  that 
the  mortgage  note  passed  from  Mrs.  Whit- 
aker to  the  appellant,  Mrs.  Bellsnydcr,  as  her 


daughter  and  heir;  that,  prior  to  the  syndic's 
sale,  he  received  a  letter  from  the  attorneys 
of  the  syndic,  attracting  his  attention  to  the 
fact  that  the  mortgaged  property  was  to  be 
sold,  and  he  admits  that  he  was  present  on 
the  day  the  property  was  sold  by  the  auc- 
tioneer, but  for  the  only  purpose  of  looking 
after  the  sale  of  another  piece  of  property; 
that  he  was  not  the  appellant's  attorney  at 
the  time  of  the  sale.  The  witness  further 
states  that  he  "has  never,  under  any  circum- 
stances, had  anything  whatever  to  do  with 
the  insolvency  of  Daniel";  and  he  further  de- 
clared that  he  had  not  at  any  time  "made 
any  consent  whatsoever  in  this  matter  as  the 
representative  of  [his]  mother,  and  could  not 
have  [done  so]  as  the  representative  of  Mrs. 
Bellsnyder."  He  further  states  that,  to  his 
knowledge,  neither  has  his  sister  nor  his 
mother  taken  any  part  In  those  proceedings. 

The  argument  on  the  part  of  the  appel- 
lant is  that  she  never  in  any  way  partici- 
pated In  the  Insolvency  proceedings,  and 
had  no  notice  of  either  the  proceedings  In 
Daniel's  insolvency,  or  the  alleged  judicial 
sale  which  was  made  of  the  property  on 
which  she  held  a  special  mortgage  contain- 
ing the  stipulation  of  the  pact  de  non  allen- 
ando.  and  a  waiver  of  the  benefit  of  ap- 
praisement, and  the  right  to  proceed  by  ex- 
ecutory process  in  the  collection  of  his  note 
against  the  then  present  or  any  future  hold- 
er thereof  without  reference  to  or  regard  for 
any  subsequent  alienation  thereof;  citing 
Levy  V.  Sherifl!,  48  La.  Ann.  410,  10  South. 
260,  and  other  authorities  therein  referred 
to.  It  is  further  to  the  effect  that  the  state- 
ment which  Is  contained  In  the  receipt  that 
Whitaker  gave  the  attorneys  of  the  syndic 
for  the  interest  money,  viz:  "said  creditors 
assuming  the  future  payment  of  said  note 
and  Interest,"  cannot  be  construed  as  bind- 
ing the  holder  of  the  note  to  a  waiver  or  re- 
nunciation of  the  mortgage;  said  agent  be- 
ing wholly  unauthorized  to  make  the  said 
admission  or  to  bind  his  principal  thereby. 

Our  examination  of  the  record  has  ut- 
terly failed  to  disclose  In-  Whitaker,  agent, 
any  such  authority  or  any  knowledge  on  the 
part  of  the  holder  that  such  a  receipt  had 
been  given  by  him  to  the  attorney  of  the 
syndic;  and  the  testimony  shows  that  the 
indorsement  on  the  back  of  the  note,  which 
evidences  the  receipt  of  the  interest.  Is  In 
these  words,  viz.:  "Interest  paid  on  this 
note  up  to  the  16th  of  April,  1896.  John  T. 
Whitaker,  for  Holder  of  Mortgage  Note." 
That  was  the  proper  receipt  for  the  collect- 
ing agent  to  have  given,  and  It  seems  to 
have  been  sufficient  to  effectuate  every  nec- 
essary purpose.  The  additional  receipt  which 
the  agent  gave  to  the  attorneys  for  the  syn- 
dic seems  to  us  to  have  been  a  voluntary  act 
on  his  part,~one  purely  ex  gratia,  and  not 
binding  on  his  principal.  Mrs.  Esther  J. 
Trask  is  the  debtor  of  appellant,  and  not  the 
creditors  of  W.  B.  Daniel,  the  insolvent: 
and  their  assumption  of  the  debt  of  Mrs. 
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Trask,  in  favor  of  appellant,  did  not  have 
tbe  effect  of  releasing  her  therefrom.  For 
that  purpose  the  consent  of  the  appellant 
was  necessary;  otherwise  the  novation  of 
the  debt,  by  the  substitution  of  a  new  debt- 
or, did  not  take  place.  In  our  opinion,  the 
most  that  can  be  affirmed  of  the  effect  of  the 
transaction  which  took  place  between  Mrs. 
Trask  and  Onry.  syndic,  was  to  glf  e,  possi- 
bly, an  additional  security  to  appellant, 
though  we  have  doubts  about  that,  as  the 
creditors  of  the  insolvent  did  not  intervene 
in  the  transaction,  and  assumed  no  personal 
responsibility.  We  can  perceive  no  impro- 
priety in  the  act  of  the  appellant's  agent  in 
accepting  payment  of  interest  from  the  syn- 
dic, nor  did  that  act,  in  any  way,  make  ap- 
pellant a  party  to  the  insolvency  proceed- 
ings. In  Levy  v.  Sheriff,  48  La.  Ann.  410, 
19  South.  260.  this  court  held  that  a  syndic's 
sale  only  devests  the  mortgages  which  have 
been  imposed  upon  the  property  by  the  in- 
solvent. Like  principlea  are  announced  in 
Succession  of  Thompson,  42  La.  Ann.  119,  7 
South.  477.  See,  also,  Troendle  v.  De  Bou- 
chel,  33  La.  Ann.  753;  Succession  of  Van- 
court,  11  La.  Ann.  383.  The  assumption 
by  Oury,  syndic,  of  the  indebtedness  of  Mrs. 
Trask  to  the  appellant,  conferred  no  greater 
right  on  the  latter  than  she  had  already  by 
virtue  of  the  stipulation  of  the  pact  de  non 
alienando  in  the  deed  of  sale  and  mortgage; 
that  pact  conferring  upon  her  the  right  to 
enforce  her  mortgage  against  the  property 
mortgaged  in  the  hands  of  any  third  person, 
and  without  any  previous  notification.  This 
proposition  is  elementary,  and  needs  no  cita- 
tion of  authority  to  support  it 

In  our  opinion,  the  case  of  Bank  v.  Wal- 
ton, 6  Rob.  (La.)  168,  has  no  application  to 
the  instant  case.  In  that  case  the  court 
said:  *Tbi^  bank  having  intervened  in  the 
act  of  sale  from  Walton  to  Samuel  G.  Og- 
den,  and  consented  to  the  transfer  of  the 
property  mortgaged,  we  think  the  clause  de 
non  alienando  In  the  mortgage  is  modified 
in  its  effects,  if  not  entirely  destroyed,  and 
that  the  proceedings  should  be  against  the 
third  possessors  of  the  property."  There  is 
no  question  of  the  correctness  of  that  opin- 
ion; but  the  appellant  neither  intervened, 
in  the  act  of  sale  from  Mrs.  Trask  to  Oury, 
syndic,  nor  did  she  in  any  way  assent  there- 
to. Nor  do  we  consider  the  agent's  accept- 
ance of  an  interest  payment  from  the  syn- 
dic as  a  renunciation  of  the  nonalienatlon 
pact.  The  facts  of  the  case  of  Mitchell  v. 
Cooley,  5  Rob.  (La.)  240,  which  is  cited  by 
counsel  for  plaintiff  in  rule,  are  as  follows, 
to  wit:  Mitchell  sold  a  tract  of  land  to  Mrs. 
Camp,  partly  upon  terms  of  credit,  retaining 
a  special  mortgage  and  vendor's  lien  there- 
on. The  vendee  subsequently  made  sale  of 
the  property  to  Daigre,  who  assumed  the 
payment  of  the  mortgaged  indebtedness  of 
his  vendor  as  a  part  of  the  purchase  price. 
Subsequently,  Daigre  sold  to  Robin,  who 
likewise  assumed  the  payment  of  the  mort- 


gaged indebtedness  of  his  vendor  as  a  part 
of  the  purchase  price.  Subsequently  Robin 
sold  to  the  defendant,  Cooley,  who  likewise 
assumed  the  payment  of  the  mortgaged  in- 
debtedness of  his  vendor  as  a  part  of  the 
purchase  price.  Subsequently  the  defend- 
ant sold  to  his  brother,  who  likewise  as- 
sumed the  payment  of  the  mortgaged  indebt- 
edness of  his  vendor  as  a  part  of  the  pur- 
chase price.  The  original  vendor,  Mitchell, 
having  died,  and  one  of  his  sons  having  at- 
tained the  age  of  majority,  sued  the  defend- 
ant for  his  virile  share  of  the  defendant's 
indebtedness,  as  evidenced  by  the  aforesaid 
assumptions.  And  the  defense  tendered  was: 
"Defendant  was  not  personally  bound  to  pe- 
titioner under  the  act  of  sale  of  ^obin  to 
him;  that  he  only  bought  the  property  sub- 
ject to  the  payment  of  the  $2,500,"  etc.  This 
statement  shows  clearly  that  there  was  no 
question  in  that  case  relative  to  the  original 
vendor's  acceptance  of  the  defendant's  as- 
sumption. There  could  not  have  been,  as 
the  suit  brought  was  an  ordinary  action  for 
the  enforcement  of  defendant's  compliance 
therewith.  That  decision  does  not  hold  that 
the  plaintiff  or  his  ancestor  had  in  any  way 
accepted  that  assumption  prior  to  the  in- 
stitution of  that  suit  The  Judgment  ap- 
pealed from  is  erroneous,  and  must  be  re- 
versed. It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  be  annulled 
and  reversed;  and  it  is  now  ordered  and  de- 
creed that  the  demands  of  plaintiff  in  rule 
be  rejected,  at  his  cost  in  both  courts. 
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NEWELL  V.  LEATHERS  et  aL     (No.  12,365.) 

(Supreme  0>nrt  of  Louisiana.     March  1,  1897.) 

Jurisdiction  on  AppsUi  —  Riparian  Rights  — 
Division  of  Aixcvion. 

1.  This  court  has  no  Jurisdiction  ratione  ma- 
teria of  a  suit  which  has  for  object  the  mainte- 
nance of  a  lessee  in  possession  of  property 
against  apprehended  trespass  by  his  lessor  and 
his  vendee,  the  lease  orlce  of  which  is  $10  per 
annum,  and  the  apprehended  damages  to  result 
from  such  trespass  are  purely  speculative,  hypo- 
thetical, and  problematical. 

2.  Notwithstanding  no  exception  to  the  ju- 
risdiction of  the  court  has  been  tendered,  yet 
we  will  dismiss  an  appeal  ex  proprio  motu, 
when  our  lack  of  jurisdiction  is  manifest. 

On  Rehearing. 

1.  Jurisdiction  sustained,  right  of  possession 
of  certain  premises  being  at  issue,  with  oath  of 
plaintiff  that  this  right  is  worth  more  than 
|2,000,  and  that  he  would  be  damaged  exceed- 
ing that  sum  if  defendant  is  not  restrained  from 
invading  same. 

2.  Proportionate  area  or  acreage  system  for 
division  of  alluvion,  between  adjoining  riparian 
proprietors  excluded. 

3.  Each  proprietor  of  original  tracts  takes  be- 
tween the  lines  of  his  new  frontage  on  the  wa- 
ter course,  measured  back  to  the  old  frontage. 

4.  CJourse  or  direction  of  side  lines  of  no  con- 
sequence. ISxtent  of  old  frontage  on  the  water 
course  determines  extent  of  the  new  frontage 
on  the  water  course. 

(Syllabus  by  the  Court)  ^^ r^r^r^]r> 
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Appeal  from  judicial  district  court,  parish  of 
Tensas;   J.  L.  Dagg,  Special  Judge. 

Action  by  J.  D.  S.  NeweU  against  B.  S.  Leath- 
ers and  another.  From  judgment  for  defend- 
ants, plaintiff  appeals.     Dismissed. 

Wade  R.  Young,  for  appellant  Elam  & 
Dale,  for  appellees. 

WATKINS,  J.  This  is  an  action  whereljy 
the  plaintiff,  alleging  himself  to  be  the  possessor 
of  certain  designated  riparian  property  on  the 
Mississippi  river,  in  front  of  the  town  of  St. 
Joseph,  and  outside  of  the  public  levee,  under 
a  written  and  recorded  contract  of  lease,  seeks 
to  have  himself  maintained  in  possession 
against  threatened  eviction  by  the  vendee  of 
his  lessor,  accompanied  by  an  injunction.  Aft- 
er answer  filed  and  trial  had,  there  was  judg- 
ment in  favor  of  the  defendants,  rejecting  plain- 
tiff's demand  and  dissolving  his  Injunction,  and 
a  judgment  rejecting  the  defendants*  reconven- 
tlonal  demand  as  of  nonsuit.  From  the  judg- 
ment against  the  plaintiff  he  prosecutes  this  ap- 
peal, the  defendants  having  acquiesced  in  the 
judgment  against  them.  In  the  court  below, 
and  In  the  course  of  the  argument  at  the  bar, 
as  well  as  In  the  briefs  of  counsel,  much  was 
said  with  respect  to  the  character  of  the  action, 
and  whether  same  is,  strictly  speaking,  posses- 
sory vel  non.  Claiming,  as  lessee,  to  have  the 
peaceable  and  undisturbed  enjoyment  of  real- 
ty, from  the  actual  possession  of  which  the 
plaintiff  apprehends  he  is  in  present  danger  of 
being  deprived,  by  one  claiming  a  right  thereto 
as  vendee  of  his  lessor,  he  occupies  the  place 
and  stead  of  the  lessor  pro  hac  vice,  and  it  Is 
from  this  standpoint  we  must  view  his  suit 
"A  possessory  action  is  [defined  to  be]  that  by 
which  one  claims  to  be  maintained  in  the  pos- 
session of  an  immovable  property,  or  of  a 
right  upon,  or  growing  out  of  it,  when  he  has 
been  disturbed,"  etc.  Code  Prac.  art  6.  (Our 
italics.)  "The  possessory  action,  which  is  a 
branch  of  real  actions,  may  be  brought  by  any 
possessor  of  a  real  estate,  or  of  a  real  rights 
who  is  disturbed  in  the  possession  of  the  es- 
tate, or  in  the  enjoyment  of  the  right  against 
him  who  causes  the  disturbance,"  etc.  Id.  arts. 
46,  47.  (Our  italics.)  But  the  provisions  of  the 
foregoing  articles  are  restrained  by  those  of  the 
following  article  which  declare  in  express 
terms,  to  wit:  "Those  who  possess  in  the  name 
of  another,  8V^h  as  tenants,  are  not  entitled  to 
the  possessory  action  when  disturbed  in  the  en- 
joyment of  the  real  estate  which  they  possess 
in  that  quality,  or  even  when  they  are  expelled; 
but  they  have  their  remedy  against  the  person 
in  whose  name  they  possess,  and  they  are 
bound  to  apprise  him  of  the  disturbance  they 
have  experienced  by  personal  notice  ♦  ♦  •  in 
order  that  he  may  quiet  them  if  it  can  be  done," 
etc.  Id.  art.  48.  (Our  italics.)  The  averment 
of  the  plaintifiTs  petition  is  that  the  premises  in 
question  "were  leased  and  let  to  [him]  by  one 
Mrs.  Jennie  Levy,  *  ♦  ♦  f or  the  term  of 
one  year  from  July  25,  1891,  with  the  privilege 
of  rene\ying  the  lease  from  year  to  year  by  pay- 


ing the  rent  of  ten  dollars  per  annum,  annually 
in  advance";  and  that  he  entered  into  posses- 
sion of  said  property  in  pursuance  thereof,  and 
has  annually  paid  the  stipulated  rent  since  the 
date  of  the  original  agreement  or  contract  of 
lease,  paying  each  installment  in  cash,  annual- 
ly in  advance.  He  further  avers  that  the  de- 
fendant B.  S.  Leathers  and  his  associates  have 
entered  upon  said  premises  against  his  will, 
thus  committing  a  trespass  upon  the  leased 
premises.  He  then  makes  reference  to  an  al- 
leged conveyance  of  the  property  leased  by  his 
lessor  to  the  defendant  Leathers,  and  avers 
that  any  sale  or  conveyance  of  said  premises 
could  not  and  did  not  affect  or  prejudice  in  any 
way  his  rights,  but  said  property,  by  said  con- 
veyance, passed  to  the  said  vendee  subject  to 
the  rights  of  petitioner  under  said  contract  of 
lease.  The  further  averment  is  then  made 
"that  petitioner  has  a  public  landing  on  the 
bank  of  the  Mississippi  river,  near  the  leased 
premises,  and  that  he  took  the  lease  of  said 
premises  as  a  part  of  said  public  landing  in  or- 
der to  prevent  competition  by  others,  which 
would  make  said  public  landing,  from  which  he 
now  derives  large  revenues,  comparatively 
worthless  and  of  no  value;  that  the  object  and 
Intention  of  the  said  Leathers,  in  so  trespassing 
and  entering  upon  said  premises,  is  to  estab- 
lish there  another  public  landing  in  competi- 
tion with  that  of  petitioner;  and  that  if  he,  the 
said  Leathers,  is  allowed  to  so  enter  and  tres- 
pass upon  said  premises,  he  will  establish  there- 
on such  public  landing  as  will  compete  with 
petitioner  in  said  business,  and  will  inflict  on 
petitioner  damages  to  the  sum  of  two  thousand 
dollars,  and  render  the  business  of  his  public 
landhig  comparatively  worthless,  and  work  an 
irreparable  injury  to  petitioner."  His  prayer  is 
for  citation  to  issue  to  B.  S.  Leathers,  and  Mr& 
Levy,  as  his  lessor;  and  that  he  have  judg- 
ment recognizing  him  "as  the  lawful  possessor 
of  said  leased  premises,  and  entitled  to  the  ex- 
clusive possession,  use,  and  enjoyment  thereof, 
so  long  as  he  complies  with  the  terms  of  said 
contract";  and,  finally,  that  said  Leathers  be 
enjoined  and  prohibited  from  trespassing  upon 
said  leased  premises.  There  is  no  money  judg- 
ment asked. 

The  foregohig  statement  of  the  plaintiff's  de- 
mands makes  it  evident  that  this  court  has  no 
appellate  jurisdiction  of  the  matter  in  dispute. 
Ck)nceding  plaintiff's  right  to  a  standing  in 
court  on  the  allegations  he  has  made  against  his 
lessor  as  the  party  giving  an  excuse  for  tlie 
action  of  Leathers,  the  rent  value  of  the  leased 
premises  is  placed  at  $10  per  annum,  and  the 
apprehended  damages  he  fears  are  to  result 
from  the  action  of  Leathers  are  unclaimed  and 
purely  hypothetlcaL  Schleider  v.  Dielman,  44 
La.  Ann.  462,  10  South.  934.  It  is  therefore  or- 
dered and  decreed  that  this  appeal  be  dismissed 
ex  proprio  motu. 

On  Rehearing. 
(Dec.  28,  1897.) 
BLANCHARD,  J.    While  there  are  allega- 
tions of  actual  possession  by  both  parties, 

Digitized  by  V^Ui^V  LC 


La.) 


NEWELL  V.  LEATHERS. 


245 


Judging  the  character  of  the  action  by  the 
whole  pleadings,  it  does  not  appear  to  be 
solely  a  possessory  action,  having  for  its  ob- 
ject, on  part  of  plaintiiC,  to  be  maintained 
in  the  possession  of  certain  premises,  or,  on 
part  of  defendant,  to  be  quieted  in  the  pos- 
session of  the  premises  he  describes.  The 
right  of  possession,  in  virtue  of  certain  con- 
tracts of  lease  and  purcMse,  is  also  put  at 
issue.  Plaintiff  claims  the  right  of  posses- 
sion of  the  entire  alluYion  in  front  of  the 
town  of  St  Joseph  from  the  edge  of  the 
pond,  in  front  of  the  public  levee,  to  the 
present  margin  of  the  iMississippi  river.  He 
avers  this  right  to  be  worth  more  than  $2,- 
000,  and  that  he  would  be  damaged  in  an 
amount  exceeding  that  sum,  if  his  rigbt  of 
possession  is  not  vindicated.  Defendant,  in 
turn,  asserts  his  own  right  of  possession  of 
part  of  the  premises  in  dispute,  and  prays 
that  this  right  be  recognized  and  enforced. 
The  Mississippi  river  once  ran  along  the  im- 
mediate front  of  the  town  of  St  Joseph. 
Gradually  the  conditions  changed.  The  riv- 
er slowly  receded,  until  now  the  water  line 
is  more  than  a  half  mile  from  the  town. 
In  front  of,  abote,  and  below  the  town  an 
extensive  alluvion  or  batture  has  formed. 
Possession  under  certain  leases  and  other 
contracts,  plaintiff  established,  some  years 
ago,  a  public  landing  and  warehouse  on  this 
batture.  This  is  the  landing  that  steam- 
boats, transporting  merchandise  and  other 
commodities  and  passengers  to  and  from  St 
Joseph,  use.  Heretofore  It  has  been  a  mo- 
nopoly in  the  hands  of  the  plaintiff,  who  has 
derived  and  still  derives  large  revenues  from 
it.  Defendant  Leathers,  who  owns  and  nav- 
igates boats  upon  the  river,  seeking  to  es- 
tablish a  landing  for  his  boats  in  front  of 
the  town,  acquired  by  purchase  and  lease 
certain  rights  in,  to,  and  on  the  batture. 
He  began  the  worlc  of  constructing  his  land- 
ing by  driving  some  piles  along  what  he 
claimed  as  his  portion  of  the  river  front; 
whereupon  plaintiff  instituted  this  suit,  and 
caused  writs  of  injunction  to  issue  prohibit- 
ing the  work.  It  will  be  thus  seen  that  the 
real  contention  between  the  parties  is  a  land- 
ing for  boats.  Plaintiff  seeks  to  preserve  in 
himself  the  exclusive  right  of  maintaining  a 
public  landing  on  the  batture  in  front  of  the 
town.  Defendant  resists  this  exclusive  priv- 
ilege, and  attempts  to  establish  another 
landing  along  the  river  front.  It  thus  ap- 
pears that  there  is  nothing  in  dispute  in  this 
controversy  except  the  right  of  defendant  to 
establish  a  public  landing  on  the  land  de- 
scribed in  his  answer,  and  plaintiff  attests 
under  oath  that  if  defendant  is  allowed  this 
right,  his  (plaintiff's)  public  landing  will  be 
rendered  comparatively  worthless,  and  he 
will  be  damaged  exceeding  the  sum  of  $2,000. 
In  this  view  of  the  case,  this  court  has  ju- 
risdiction. Slaughter-House  Co.  v.  Larrleux, 
30  La.  Ann.  798;  State  v.  Hebrew  Congre- 
gation **Dispersed  of  Judah,"  31  La.  Ann. 
205;    Hyde   v.   Teal,   46  La.   Ann.   ©45,   15 


South.  416;  Waters  Pierce  Oil  Co.  v.  Town 
of  New  Iberia,  47  La.  Ann.  863,  17  South. 
843.  The  question  presented  on  the  merits 
is  simple.  Was  the  aUeged  trespass  com- 
mitted on  premises  held  under  lease  by 
plaintiff?  On  whose  front  line  were  the  two 
piles  driven  by  defendant?  If  on  that  of 
the  premises  acquired  by  defendant  by  pur- 
chase from  R.  H  Snyder,  or  by  lease  from 
Mrs.  Carrie  M.  Davidson,  then,  obviously, 
plaintiff's  case  must  fail;  for  it  is  not  pre- 
tended that  he  had  the  possession,  or  right 
of  possession,  of  such  premises.  Plaintiff's 
contention  is  that  that  part  of  the  river  front 
of  the  batture,  where  the  pilerf  were  driven, 
is  covered  by  the  lease  which  was  executed 
to  him  by  Mrs.  Jennie  Levy,  and  that  the 
Snyder  and  Davidson  tracts  held  by  defend- 
ant have  no  frontage  on  the  river.  Defend- 
ant contends  that  the  Snyder,  Davidson,  and 
Levy  tracts  of  batture  all  front  on  the  river, 
and  that  the  three  together  give  a  continu- 
ous frontage  of  about  400  feet  These  tracts 
lie  between  St  Joseph  and  the  river.  It  is 
further  contended  by  defendant  that  the 
piles  were  driven  by  him  either  on  the  Sny- 
der or  Davidson  tract  The  town  of  St.  Jo- 
seph is  situated  between  the  Panc^a  planta- 
tion on  the  upper  side,  and  the  Duck  Pond 
plantation  on  the  lower  side.  Plaintiff's 
public  landing  and  warehouse  is  located  on 
the  river  about  opposite  the  middle  front  of 
the  town,  and  about  midway  between  the 
lower  boundary  line,  on  the  batture  of  Pano- 
la, and  the  upper  boundary  line,  on  the  batture 
of  Duck  Pond.  The  batture  tract  on  which 
this  landing  is  was  leased  by  plaintiff  from 
the  parish  of  Tensas.  Then  next  above  lie 
tracts  or  lots  of  batture  fronting  on  the  riv- 
er owned  by  Moore,  Young,  and  the  Farrar 
estate.  Then  comes  the  Jennie  Levy  tract 
Plaintiff  claims  the  possession  or  control  of 
all  of  these  tracts  under  his  contracts.  Next 
above  the  Levy  tract  is  the  Davidson  tract 
or  lot,  and  then  the  Snyder  tract,  both  claim- 
ed by  defendant  This  brings  us  to  the  Pa- 
nola line.  These  several  tracts  of  alluvion 
were  accretions  inuring  as  riparian  rights  to 
the  owners  of  the  soil  along  the  original 
front  of  the  town  of  St  Joseph,  The  Unit- 
ed States  survey  was  made  in  1828.  At  that 
time  the  river  line,  or  front  of  the  tract  of 
land  upon  which  St.  Joseph  was  afterwards 
located,  was  the  same  length,  substantially, 
—about  30  chains,— as  is  the  new  river  line 
of  the  batture  in  front  of  the  town  at  the 
present  time.  Thus  we  have,  practically, 
the  same  new  river  front  for  each  riparian 
proprietor  as  the  old  river  front  gave,  and 
therefore,  by  lineal  division,  each  proprietor 
will  have  the  same  measure  of  front  on  the 
new  line  as  he  had  on  the  old.  To  adjust 
the  contentions  of  the  several  riparian  pro- 
prietors in  this  way  accords  with  the  rule 
laid  down  by  the  law  for  the  measurement 
and  division  of  alluvion. 
The  language  of  Rev.  Civ.  Code,  art  516,  is 

free  from   ambiguity:    "If  an  .alluvipn   be 
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formed  in  front  of  the  property  of  several 
riparian  proprietors,  the  division  is  to  be 
made  accordLog  to  the  extent  of  the  front 
line  of  each,  at  the  time  of  the  formation  of 
the  aDuvlon."  (Italics  ours.)  The  course  or 
bearing  or  direction  of  the  side  lines  of  the 
tracts  or  lots  of  land  In  front  of  which  allu- 
vion Is  formed  is  therefore  of  no  conse- 
quence in  the  division  of  the  batture  formed 
subsequent  to  the  acquisition  of  the  tracts. 
What  is  of  consequence  is  the  extent  of  the 
old  frontage  of  the  tracts  on  the  water 
course,  and  from  this  is  to  be  determined 
the  extent  of  the  new  frontage  on  the  water 
course.  This  excludes  the  idea  of  a  propor- 
tionate area  or  acreage  system  of  division 
between  the  several  tracts  fronting  on  the 
alluvion  to  be  divided.  Each  proprietor  of 
the  original  tracts  talces  the  quantity  of  al- 
luvion that  may  be  between  the  lines  of  his 
old  frontage  on  the  water  course,  measured 
forward  to  the  new  frontage.  The  lines  by 
which  the  new  fronta^  is  reached  may  be 
parallel,  or  convergent  or  divergent,  accord- 
ing as  the  extent  of  the  newly-formed  water 
line  may  be  the  same  in  the  one  case,  or  less 
in  the  other,  or  greater  in  the  third,  than  the 
ancient  water  line  of  the  tracts.  4  Duran- 
ton.  No.  421;  1  Fuzier-Herman,  Ck)de  An- 
not6s,  p.  749,  Nos.  40,  50;  Baudry-Lacantln- 
erie,  Prices  Droit  Civil  (3d  Ed.)  p.  773;  Deer- 
fleld  V.  Arms,  17  Pick.  41;  Batchelder  v. 
Keniston,  51  N.  H.  496;  Jones  v.  Johnston, 
18  How.  150;  Johnston  v.  Jones,  1  Black, 
200;  Kehr  v.  Snyder,  114  lU.  313,  2  N.  B.  68; 
Armstrong  v.  Wheeler,  52  Conn.  428;  Cran- 
dall  V.  Allen,  118  Mo.  403,  21  S.  W.  172; 
Gray  v.  Deluce,  5  Cush.  9,  12,  13;  Porter  v. 
Sullivan,  7  Gray,  443;  Miller  v.  Hepburn,  8 
Bush,  326;  Gould,  Waters  (2d  Ed.)  H  162, 
163;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  477. 
'*This  mode  of  distribution,"  said  the  court 
in  Deerfleld  v.  Arms,  supra,  ''secures  to  each 
riparian  proprietor  the  benefit  of  continuing 
to  hold  to  the  river  shore,  whatever  changes 
may  take  place  In  the  condition  of  the  river 
by  accretion,  and  the  rule  is  obviously  found- 
ed in  that  principle  of  equity  upon  which  the 
distribution  ought  to  be  made."  We  do  not 
interpret  Delord  v.  City  of  New  Orleans,  11 
La.  Ann.  699,  cited  adversely,  as  establishing 
a  different  rule.  R.  H.  Snyder  owned  lots 
or  tracts  of  land  in  the  town  of  St  Joseph 
fronting  on  the  old  river  line.  Alluvion 
formed  along  this  front;  and  in  1865  Sny- 
der sold  to  James  Friendship  a  lot  on  the 
east  or  river  side  of  the  levee,  in  front  of 
his  town  property.  This  lot  was  of  small 
dimensions,  some  00  feet  wide  by  a  depth 
of  143  feet  towards  the  river,  but  far  from 
reaching  the  river.  On  the  north  or  upper 
side  it  bordered  lands  of  the  Panola  planta- 
tion on  the  river  side  of  the  levee.  The 
sale  left  in  Snyder  still  a  batture  frontage 
on  the  old  river  line,  as  well  as  the  tract  of 
batture  between  the  lot  sold  to  Friendship 
and  the  river.  Then,  in  1872,  he  sold  to 
Bei'nard  Levy  a  lot  or  piece  of  land  com- 


mencing at  the  southwest  corner  of  the  lot 
sold  to  Friendship;  thence  running  in  an 
easterly  direction,  along  the  southern  line  of 
Friendship's  lot,  to  its  extreme  eastern 
boundary;  thence  onto  the  margin  of  the 
river  at  low  water;  thence  down  the  mar- 
gin of  the  river  to  the  northern  boundary  of 
batture  lands  owned  by  the  Misses  Murdock; 
thence  westerly,  along  the  Murdock  line,  to 
the  levee;  thence  up  the  levee  to  the  place 
of  beginning.  By  the  sales  to  Friendship 
and  Levy,  Snyder  may  have  disposed  of  all 
the  batture  he  owned  lying  opposite  and  im- 
mediately in  front  of  his  original  St  Joseph 
lots,  but  he  still  had  left  the  piece  of  bat- 
ture on  the  east  or  river  side  of  the  Friend- 
ship lot  This,  as  we  understand  it,  he  sold 
in  March,  1805,  to  the  defendant  Leathers, 
less,  perhaps,  parts  of  it  previously  sold  to 
Beaumont  and  Woods.  In  the  act  of  sale 
to  Leathers,  this  ground  is  described  as 
bounded  on  the  east  by  the  river,  and  on  the 
south  or  lower  side  by  batture  lands  of  Mrs. 
Carrie  M.  Davidson. 

This  leads  to  the  trachig  of  the  Davidson 
acquisition.  Bernard  Levy,  who  bought 
from  Snyder,  havhig  died,  his  widow,  Mrs. 
Jennie  Levy,  came  into  possession  of  bis  es- 
tate. She  added  to  her  holdings  of  batture 
land  in  front  of  St.  Joseph  by  purchasing  a 
teact  from  A.  F.  Brown.  Then,  In  1888,  she 
sold  to  R.  S.  Emerson  a  part  of  what  she 
owned.  The  description  is  that  certain  lot 
or  piece  of  ground  bounded  on  the  north  by 
a  line  beginning  at  the  southwest  corner  of 
the  Friendship  lot,  and  running  in  an  east- 
eriy  direction,  •'parallel  to  said  line"  (what 
line?),  to  the  river;  on  the  east  by  the  river; 
on  the  south  by  a  line  Commencing  at  a  point 
mentioned  on  the  pubUc  levee,  and  running 
east,  southeast,  to  the  river,  and  west  by  the 
levee.  It  is  stated  in  the  deed  that  the  prop- 
erty sold  has  a  frontage  on  the  levee  of  about 
68  feet.  What  its  river  line  is,  is  not  stated, 
but  it  is  distinctly  described  as  bordering  on 
the  river.  Emerson,  who  bought  from  Mrs. 
Levy,  died,  and  Mrs.  Susan  A.  Brown  was 
recognized  as  his  sole  heir  at  Uiw.  She  sold 
the  tract  just  described  to  Joseph  Moore,  in  . 
1800.  Moore  donated  it  to  his  daughter  Mrs. 
Carrie  M.  Davidson,  and  she,  on  August  3. 
1895,  leased  it  to  defendant  Leathers  for  a 
term  of  five  years.  A  few  days  before  she 
leased  to  defendant,  to  wit,  on  July  29,  1895. 
she  secured  from  Mrs.  Jennie  Levy  a  corrected 
description  of  the  tract  In  this  conveyance  It 
is  set  out  that  the  description  in  the  former  deed 
to  R.  S.  Emerson,  executed  in  1888.  is  errone- 
ous and  ambiguous,  in  tbis:  That  three  dhec- 
tlons  or  courses  are  given,  each  inconsistent 
with  the  other.  Mrs.  Levy,  therefore,  in  order 
to  correct  same,  declares  it  to  liave  been  her 
intention  when  she  sold  to  Emerson  to  fix  and 
define  the  south  line  of  the  tract  as  alone  start- 
ing on  the  public  levee  at  tbe  point  menUoned 
in  the  first  conveyance,  and  running  to  the  river 
in  a  direction  parallel  with  the  line  between  the 
lands  of  the  vendor  ^l^izl^^<J^^i«?t- 
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side  the  public  levee.  These  several  tracts  of 
aUavion,  being  adjuncts  of  tbe  origiiial  holdings 
on  the  ancient  line  of  the  river,  were  entitled  to 
go  to  the  new  river  line  for  frontage,  and  to 
have  there  the  same  frontage  that  the  original 
tracts  or  lots  had  on  the  ancient  line;  for,  as 
we  have  seen,  the  river  frontages  of  the  two 
Mdbb  are  practically  eqnaL  The  vendors  of 
these  several  tracts  of  alluvion  intended  to  con- 
vey, and  did  expressly  convey,  to  the  river  mar* 
gin,  and  ttUs  intention,  purpose,  and  object  can* 
not  be  defeated  by  running  the  lines  on  courses 
that  would  render  impossible  a  frontage  on  the 
river.  A  river  front  was  what  the  vendees 
stipulated  for.  It  waa  the  object  they  had  hi 
view  in  thus  acquiring  property  valueless,  or 
nearly  so,  without  such  frontage.  To  sustain 
the  contention  of  plahitiff  as  to  these  lines  would 
run  the  lines  of  the  Snyder  and  Davidson 
tracts,  and  part  of  the  Levy  tract,  on  to  the  bat* 
rare  tai  front  of  the  Panola  plantation,  and  thus 
defeat  entirely  a  river  frontage  for  the  first  two 
tracts.  So,  too,  to  sustain  plaintiff's  contention 
that  tbe  alluvion  must  be  divided  by  the  area 
or  acreage  rule  of  distribution,  would  run  the 
lines  of  the  tracts  mentioned  on  to  the  battnre 
that  must  be  held  as  appertaining  to  the  Pancda 
plantation.  To  take  from  the  Panola  batture 
to  make  up  acreage  quantity  for  lots  fronting 
on  the  ancient  line  of  tbe  river  below  the  Pa- 
nola southern  boundaiy  would  lead  to  an  absurd- 
ity. Such  a  rule  of  measurement  and  division, 
if  carried  out,  would  defeat  a  frontage  on  the 
river,  not  only  for  the  Snyder  and  Davidson 
tracts,  but  for  the  Panola  plantation  as  well, 
though  the  latter  had  a  front  of  miles  on  the 
ancient  river  line,  and  there  is  the  same  length 
of  new  river  line  in  front  of  the  plantation.  St. 
Louis  V.  Rutz,  138  U.  S.  226,  11  Sup.  Ot.  387. 
The  last  survey  made  of  this  alluvion,  by  order  of 
the  lower  court,  showed  the  piles  driven  by 
defendant  to  be  on  the  front  of  the  tract  he 
had  acquired  from  Snyder.  Plaintiff  does  not 
bold  this  tract  under  lease  or  other  contract 
The  evidence  discloses  he  endeavored  to  pur- 
chase the  tract  from  Snyder  just  prior  to  its 
acquisition  by  defendant.  He  must  have  then 
believed  the  tract  had  a  river  frontage,  or  else 
he  would  not  have  desired  it  He  had  no  use 
for  it  except  that  it  fronted  on  the  river,  and 
was  necessary  to  enable  hbn  to  maintaUi  his 
monopoly  of  the  public  landing.  So,  too,  In 
1895,  he  offered  to  lease  the  batture  tract  of 
Mrs.  Carrie  M.  Davidson.  This  was  after  the 
present  suit  was  filed.  What  use  did  he  have 
for  this  tract  except  that  he  feared  it  bor- 
dered on  the  river,  and  was  necessary  to  him 
in  sustaining  his  exclusive  right  to  a  public 
landing  on  the  town  front?  The  rule  adopted 
Ijy  the  surveyor  for  his  measurement  and  divi- 
sion, which  he  says  he  obtained  from  Hodg- 
man's  work  on  Surveying,  is  the  one  long  rec- 
ognized by  the  law,  and  precisely  laid  down  in 
Deerfield  v.  Arms,  17  Pick.  41.  As  defend- 
ant was  proceeding  to  erect  a  public  landing  on 
bis  own  premises.  It  follows  that  plaintiff  has 
DO  case. 
It  is  not  necessary  to  decide  other  questions 


of  law  raised  by  the  pleadings.  Certahi  ques- 
tions of  practice  are  raised  and  Insisted  on  by 
plaintiff's  counsel  in  argmnent  One  is  a  mo- 
tion to  quash  the  jury  venire  made  by  plain- 
tiff, and  the  other  is  the  refusal  of  the  court  to 
continue  the  case  on  application  of  plaintiff.  His 
counsel  excepted  to  the  rulings  of  tbe  court,  and 
reserved  blUs  of  exception.  With  regard  to  the 
refusal  to  continue  the  case,  we  cannot  say  the 
trial  judge  erred.  The  case  had  already  been 
several  times  continued,  and  much  delay  had 
ensued.  When  the  last  motion  to  continue  was 
overruled,  the  case  had  then  been  on  the  dock- 
et about  15  months,— a  long  time  for  an  injunc- 
tion suit  to  remain  untried  in  the  court  of  the 
first  instance.  The  granting  oi  refusal  of  mo^ 
tions  to  continue  rest  largely  in  the  sound  dis- 
cretion of  the  court  below,  and  its  ruling  hi 
regard  thereto  will  not  be  disturbed,  unless 
clearly  erroneous.  In  the  hut  application  tor 
continuance,  defendants  agreed  to  admit  that 
the  plaintiff,  who  was  the  witness  absent  lie- 
cause  of  iUness,  would  testify  to  the  statements 
set  forth  if  present,  and  thus  the  evidence  was 
gotten  into  the  record.  With  regard  to  the 
motion  to  quash  the  venire,  it  suflBces  to  say  we 
do  not  think  the  grounds  urged  sufficient  Be- 
sides, the  plaintiff,  after  having  prayed  for  a 
jury,  waived  trial  by  jury,  and  submitted  the 
«ase.to  the  court  For  the  reasons  herein  as- 
signed, it  is  ordered  that  the  former  decree  of 
this  court  dismissing  the  appeal  for  want  of  ju- 
risdiction is  set  aside,  and  that  the  judgment 
appealed  from  be  afiirmed,  with  costs. 

NIOHOLLS,  a  J.,  takes  no  pari  In  this  de- 
cision because  of  absence  when  the  case  was 
argued. 

Rehearing  refused  February  21,  1888. 


(60  La.  Ann.   142) 
MONROE  V.  WESTON  LUMBER  CO.  et  al. 

(No.  12,592.)i 
(Supreme  Court  of  Louisiana.    Jan.  10,  1898.) 

BiJLNDSR    BT    ATTOKNRT'LiABILITT    OP    CLIENT^ 

Malicious  Prosecution— Prob- 
ABLB  Caubb. 

1.  Tbe  attorney,  not  his  client,  is  respon- 
sible for  (alleged)  defamatory  utterances  of  the 
former  in  the  course  of  the  trial  of  the  lat- 
ter's  cause.     ReT.  St  S  123. 

2.  The  bnrden  of  proof  to  show  a  want  of 
probable  cause  was  upon  the  plaintiffs.  In 
other  words,  the  want  of  probable  cause  will  not 
be  inferred  from  the  mere  fact  of  the  prosecu- 
tion. 

3.  The  evidence  for  plaintiffs  did  not  prove 
that  defendant  instituted  suit  against  them, 
and  made  the  damaging  allegations  complained 
of,  without  cause  or  appearance  for  such  action. 

(Syllabus  by  tbe  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Francis  A.  Monroe,  Judge. 

Action  by  Marion  B.  Monroe  against  H. 
Weston  Lumber  Company  and  others  to  re- 
cover for  instituting  suit,  and  mailing  dam- 


1  Rehearing  denied  l<'ebruary  21«  IKPf*  ^ 
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aging  allegations  against  plaintiff,  without 
cause.  Defendants  had  judgment,  and  plain- 
tiff appeals.     Affirmed. 

A.  B.  Philips  and  Albert  Voorhles,  for  ap- 
pellant Merrick  &  Merrick,  George  C. 
Walsh,  and  James  J.  McLoughlln,  for  appel- 
lees. 

BREAUX,  J.  In  this  case  the  plaintiff 
averred  that  the  defendants  are  Indebted  to 
him  In  solldo  in  the  sum  of  |10,006,  because 
in  the  matter  of  Marlon  B.  Monroe  against 
his  creditors  they  combined  and  confederat- 
ed to  prosecute  him  for  fraud,  in  order  to 
defeat  hia  discharge;  that  they  falsely  char- 
ged him  with  fraud,  in  concealing  his  com- 
mercial books,  and  In  knowingly  omitting 
property  from  his  schedule  of  assets,  and  in 
other  respects;  that  said  proceedings  were 
malicious,  and  without  probable  cause,  and 
were  maliciously  prosecuted,  from  the  date 
of  their  filing  up  to  the  final  decision  of 
the  supreme  court  in  his  favor;  that,  in  the 
course  of  the  proceedings,  they  maliciously 
slandered  and  libeled  him,  by  verbal  and 
written  accusations  of  fraud  before  the  low^ 
er  court,  and  more  especially  In  the  supreme 
court,  in  their  briefs,  and  in  oral  argument 
of  their  counsel,  acting  under  their  instruc- 
tions, and  falsely  charged  petitioner  with 
the  fraudulent  purpose  of  having  materials 
furnished  blm,  and  of  swindling  his  cred- 
itors; that  these  charges  and  accusations 
were  false,  and  published  by  defendants  ma^ 
liciously,  they  well  knowing  at  the  time 
there  was  no  truth  In  them.  The  petitioner 
had  been  injured  in  consequence  thereof,  in 
his  feelings,  good  name,  and  business,  In  the 
full  sum  of  $10,000,  although  he  admitted 
that  he  had  been  vindicated  by  the  judg- 
ment of  the  civil  district  court  and  supreme 
court,  rendered  in  his  favor,  negativing  the 
charges  and  accusations.  To  this  petition, 
Horace  U.  Beach,  one  of  the  defendants,  ex- 
cepted, on  the  ground  that  the  petition  was 
too  vague  and  Indefinite  for  him  to  safely 
answer,  for  the  reason  that  the  petition  did 
not  disclose  time,  place,  and  circumstance; 
that  the  dates  were  not  set  out;  and  that 
the  petition  did  not  show  whether  the  plain- 
tiff was  suing  the  defendant  individually  or 
as  agent  of  the  lumber  company,  or  whether 
the  plaintiff  was  suing  to  obtain  judgment 
against  the  defendant  or  the  lumber  com- 
pany. He  therefore  prayed  that  his  excejH 
tlon  be  sustained,  and  plaintiff's  petition  be 
dismissed.  J.  J.  Clarke,  another  defendant, 
excepted  to  the  petition,  on  the  ground  that 
the  petition  was  too  vague  and  indefinite  for 
defendants  to  safely  answer  the  same,  and 
that  he  did  not  state  the  time,  place,  or  cir- 
cumstances, and  that  the  date  of  the  al- 
leged acts  of  the  defendants  were  not  set 
out  He  therefore  prayed  that  the  plaintiff's 
petition  be  dismissed.  J.  A.  Blaffer  also  ex- 
cepted,  substantially   on   the   same   ground. 


The  plaintiff  thereupon,  with  leave  of  the 
court,  filed  a  supplemental  petition,  averring 
that  the  commercial  firm  of  Blaffer  &  Sons 
was  composed  of  J.  A.  Blaffer,  and  his  son, 
A.  S.  Blaffer,  deceased;  that  the  latter  was 
unmarried,  and  left  his  father  and  mother, 
his  forced  and  only  heirs.  Reiterating  the 
allegation  of  the  original  petition,  the  plain- 
tiff gave  the  following  dates  and  places  for 
the  purpose  of  making  his  charges  of  libel, 
slander,  and  malicious  prosecution  more  spe- 
cific: "In  the  Civil  District  Court,  April  19, 
18^,  defendants  filed  opposition  to  plaln- 
UfTs  discharge  In  surrender  proceedings,  and 
there  was  a  trial  before  jury  on  the  13th 
and  14th  of  June.  Date  of  filing  transcript 
of  appeal,  November  5,  1805.  Date  of  filing 
brief,  February  11,  1895,  and  March  16th, 
and  April  6th  of  the  same  year.'*  He 
averred,  in  addition,  that  the  defendants  had 
authorized  their  counsel  to  make  charges 
against  him,  the  plaintiff,  and  that  they  were 
present  during  the  said  proceedings  in  the 
court  He  prayed  that  the  supplemental  pe- 
tition be  served  on  the  defendant  J.  A.  Blaf- 
fer, and  for  judgment  against  him  as  in  the 
original  petition.  The  defendants  thereupon 
filed  exception  to  the  supplemental  and 
amended  petition,  to  the  following  effect: 
That  the  proper  parties  had  not  been  made 
by  the  plaintiff,  and.  In  the  event  of  this 
exception  being  overruled,  further  excepted 
that  the  supplemental  and  amended  petition 
attempted  to  change  the  Issue  between  plain- 
tiff and  the  defendants,  and  that  the  petition 
should  be  dismissed  for  these  reasons.  Fur- 
ther excepting,  the  defendants  averred  that 
the  supplemental  and  amended  petition,  as 
well  as  the  original  petition,  discloses  no 
cause  of  action.  The  judgment  of  the  lower 
court  maintained  the  exception,  and  dismiss- 
ed the  suit  of  plaintiff.  Upon  appeal  to  this 
court,  the  judgment  of  the  lower  court  was 
reversed,  the  case  was  remanded,  and  or- 
dered to  be  reinstated  on  the  docket  (49  La. 
Ann.  594,  21  South.  742);  the  court  holding 
that  a  petition  which  recites  and  avers  in 
certain  proceedings,  pleadings,  and  printed 
briefs  in  a  certain  suit,  depending  in  a  court 
of  justice,  and  which  the  parties  thereto 
caused  and  directed  their  attorney  at  law 
to  prepare  and  file,  are  certain  libelous  and 
slanderous  statements,  discloses  a  cause  of 
action.  Proceedings  have  been  renewed  in 
the  lower  court.  The  defendants  filed  a 
plea  of  prescription  of  one  year  to  the  plain- 
tiff's petition,  and  an  exception  of  res  judi- 
cata, which  were  by  consent  referred  to  the 
merits.  The  defendants  then  filed  their  an- 
swer, a  general  denial,  admitting,  however, 
that  on  the  11th  day  of  April,  1894,  in  the 
case  of  Marion  B.  Monroe  against  his  cred- 
itors, an  opposition  was  made  and  filed  by 
their  counsel,  charging  fraud  against  the 
said  Marlon  B.  Monroe;  and  they  averred 
that  said  opposition  was  made  and  prosecut- 
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ed  by  their  counsel  in  good  f&iUi,  not  ma- 
llcioufily,  and  with  probable  cause.  Fur- 
ther answering,  the  defendants  deny  that 
they  instructed  their  counsel  to  make  any 
charges  against  plaintiff  in  pleadings  or  ar- 
gument that  were  not  true,  and  ayerred  that 
whatever  was  done  by  them  was  done  In 
good  faith,  without  malice,  and  in  pursuit 
of  their  legitimate  rights,  and  that  the  state- 
ments made  by  defendants  in  those  proceed- 
ings were  privileged.  They  further  averred 
that  they  and  their  attorney  had  reasonable 
grounds  of  suspicion  in  malLlng  the  charges. 
The  case  was  heard  before  a  Jury,  and  upon 
their  verdict,  in  favor  of  defendants.  Judg- 
ment was  rendered  by  the  lower  court,  re- 
jecting the  demand  of  the  plaintiff,  at  his 
cost  The  plaintiff  prosecuted  the  present 
appeal. 

The  case  was  remanded  chiefly  to  enable  the 
plaUitiff  to  prove  liis  .allegations.  Before  us, 
on  the  trial  of  the  exception  on  the  appeal, 
which  resulted  in  a  decree  remanding  the  case 
for  trial  on  the  merits,  the  truth  of  the  alle- 
gations were  not  only  not  disputed,  but,  hi  the 
nature  of  things,  they  were  conceded  as  true. 
The  rule  is  well  known,  proper  on  the  trial 
of  exceptions,  that  all  averments  of  the  petition 
are  taken  as  true.  The  plaintiff  had  in  his  pe- 
tition alleged  that  the  defendants  had  malicious- 
ly defamed  him  by  accusations  of  fraud  in  the 
course  of  Judicial  proceedings  before  the  court, 
and  by  approving  the  allured  calmnnious  and 
abusive  words  of  theh:  attorney  in  the  course 
of  his  argument  hi  the  case  No.  11,910  (Monroe 
T.  His  Creditors,  48  La.  Ann.  801,  19  South. 
913).  On  the  trial  hi  the  district  court,  after 
the  case  now  before  us  for  our  decision  (the 
damage  suit  for  asserted  defamation)  had  been 
remanded,  the  evidence,  in  the  opinion  of  the 
Jury,  did  not  sustain'  the  averments  of  plaintiff. 
We  have  carefully  examined  the  testimony  up- 
on which  the  Jury  based  their  verdict,  and  we 
have  not  arrived  at  the  conclusion  that  the 
verdict  was  erroneous.  Two— the  most  perti- 
nent—<iue8tlons  for  the  Jury  were  whether  the 
defendants  were  responsible  for  the  words  of 
the  attorney;  and,  in  the  second  place,  whether 
the  defendants  bad  probable  cause  to  believe 
the  allegations  made  for  the  writs  of  attach- 
ment they  sued  out  as  creditors,  under  the  in- 
structions of  their  attorney,  against  the  plain- 
tiff, who  was  their  debtor."  The  first  question 
stated  related  particularly  to  the  words  of  the 
brief  of  counsel  for  the  creditors  in  the  case 
cited  supra,  and  the  second  question  to  the 
fraud  charged  upon  which  the  proceedings  were 
had  against  the  plaintiff,  an  alleged  Insolvent 
debtor.  In  regard  to  the  first  question,  if  the 
Jury  concluded,  as  we  have  every  reason  to  as- 
sume they  did,  that  fair  and  reasonable  com- 
ment, however  severe  in  terms,  at  times  is 
Justifiable  by  the  facts  of  the  case,  and  if  the 
attorney  oversteps  these  proper  limits,  and  de- 
fames any  one,  the  client  was  not  responsible, 
then  they  only  gave  effect  to  the  statute  which 
presrrlbefl  that  a  dlent  shall  not  be  held  hi 


damages  for  the  slanderous  or  Ubelous  words 
of  his  attorney.     Rev.  St.  1 123. 

In  support  of  plaintiff's  position,  counsel  have 
urged  that  the  authority  of  the  attorney  must 
be  presumed,  and  tbat  the  silence  of  his  client 
Imports  that  he  gave  consent  to  the  utterances 
made.  We  are  constrained  to  hold  a  different 
view*  In  our  Judgment,  the  position  is  not  ten- 
able. When  the  words  are  defamatory,  hi  our 
Judgment  the  language  of  the  statute  from 
which  we  have  before  quoted  places  the  onus 
of  proof  of  the  consent  and  direction  of  the 
client  upon  the  plaintiff  claiming  damages. 
The  attorney  is  responsible,  we  think,  unless  in 
some  sort  or  method  the  client  has  made  his 
defamatory  words  his  own.  In  the  coatempla- 
tlon  of  the  statute,  the  attorney  is  answerable, 
and  not  the  dlent,  even  if  he  does  not  express- 
ly, at  the  time,  disavow  that  he  has  given  coun- 
tenance to  the  utterances.  While  It  is  true  that 
the  authority  of  the  attorney,  acting  within  the 
limits  of  his  duty  to  his  client,  is  presumed,^ 
in  fact,  it  cannot  be  disputed,— it  is  no  part  of 
the  attorney's  duty  to  his  dlent  if  he  defames 
any  one  in  a  manner  not  at  all  necessary  to 
sustain  the  action.  In  other  words,  if  the  lan- 
guage used  was  necessary  in  argument,  it  was 
not  slanderous  or  libelous.  If  it  was  not  neces- 
sary, and  was  slanderous  or  libelous,  the  attor- 
ns was  responsible. 

The  second  question  hi  the  case,  which  must 
have  been  submitted  to  the  Jury,  and  is  cov- 
ered by  their  verdict,  grows  out  of  the  charge 
of  fraud  brought  against  the  plaintiff  by  the  de- 
fendants in  proceedings  which  resulted  In  the 
acquittal  of  the  plaintiff  of  fraud.  Monroe  v. 
His  C!reditors,  48  La.  Ann.  801,  19  South.  913. 
Here  tbe  question  is  probable  cause  for  defend- 
ants* action  against  phUntiff  vel  non.  The  ques- 
tion for  the  Juiy  was  whether  the  defendants 
had  probable  cause  to  believe  allegations  made 
in  court  and  of  record,  under  the  advice  of  their 
attorney.  There  was  conflicthig  testimony  of 
record  as  to  whether  defendants  here  were  cor- 
rectly Informed  in  regard  to  the  title  of  real 
estate  involved.  The  defendants  alleged  that 
they  were  circumvented  and  duped  by  the  mis- 
statements of  the  plaintiff.  Despite  the  earnest 
denial  of  the  plaintiff,  the  Jury  arrived  at  the 
conclusion  that  the  weight  of  the  evidence  upon 
this  point  was  with  the  defendants.  In  review- 
ing the  verdict  and  the  Judgment  of  the  court 
a  qua,  we  have  carefully  considered  the  testi- 
mony of  each  witness,  and  have  found  no  testi- 
mony which.  In  our  opinion,  would  Justify  us  in 
reversing  the  Judgment  and  setting  aside  the 
verdict.  We  have  not  discovered  any  want  of 
good  faith  on  the  part  of  the  defendants,  or 
that  they  were  actuated  by  malice  or  desire  of 
injuring  the  plaintiff.  This  court  has  held  that 
actions  for  damages  of  this  sort  are  not  fa- 
vored by  law.  Lavllle  v.  Blguenaud,  15  La. 
Ann.  605.  Unless  it  appears  that  there  was 
malice  and  a  want  of  probable  cause  shown, 
we  think  it  is  our  duty  to  affirm  the  verdict. 
It  Is  therefore  ordered  and  adjudged  that  the 
Judgment  of  the  district  court  Is  affirmed. 
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(50  La.  Ann.  148) 

8TATB  T.  THOMAS.     (No.  l%57a) 
(Supreme  Ck>urt  of  Louisiana.    Dec.  28,  1897.) 

JUKT— -DbAWINO—ABSBNCB     OF     COUMISSIONBaS— 

Pboces  Verbal— SuFFioiBKOT—HoMiciDB 
— Manslauohtbr— Ihstructions. 

1.  A  yenlre  drawn  in  the  absence  of  two  mem- 
bers of  the  jury  commission  will  not  be  set 
aside,  it  appearing  that  the  absent  members 
had  notice  of  the  time  and  place  for  the  draw- 
ing. 

2.  The  proems  rerbal  of  the  drawing  of  ft 
▼enire  may  be  supplemented  by  the  certificate 
of  the  clerk,  made  as  required  by  the  statute, 
showing  that  the  absent  commissioners  had  been 
duly  notified.  It  need  not  be  incorporated  in  the 
procto  rerbal  of  the  drawing  of  the  venire. 

8.  The  suggestions  of  the  district  judge  in 
matter  of  the  clerk's  certificate  were  proper, 
and  offer  no  ground  for  objection. 

4.  The  procds  Terbal,  written  by  the  deputy 
clerk,  unaer  the  control  and  direction  of  the 
clerk,  is  not  an  irregularity  for  which  a  Tenire 
should  be  quashed. 

5.  Ihe  date  for  the  drawing  of  the  yenire 
was  sufficiently  shown,  and  in  time  to  notify 
all  concerned. 

6.  The  requested  instruction  to  the  jury  was 
sufficiently  olear  to  make  it  proper  to  instruct 
the  jury  that  •*concealment  after  the  act,  with- 
out previous  preparation,  ki  not  necessarily 
proof  of  intent '' 

7.  The  trial  judge  should,  in  all  trials  for 
murder,  instruct  the  jury,  under  section  785  of 
the  Revised  Statutes,  that  they  may  find  the 
prisoner  guilty  of  manslaughter.  State  v.Brown^ 
6  South.  670,  41  La.  Ann.  411,  and  SUte  T. 
Jones,  16  South.  869,  46  La.  Ann.  1395. 

8.  It  was  a  misdirection  in  matter  relating 
exclusively  to  a  murder  trial,  in  which  the 
court  is  specially  required  to  inform  the  jury 
that  four  verdicts  might  be  found. 

Miller,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  pariah  of 
Tensas;  Hugh  Tullis,  Judge. 

Nelson  Thomas  was  oonvicted  of  murder,  and 
he  appeals.    Reversed. 

George  H.  Clinton  and  Abner  B.  Green,  for 
appellant  Milton  J.  Cunningham,  Atty.  GetL, 
and  B.  F.  Young,  Dlst  Atty.  (Pierre  A.  Sim- 
mons, Jr.,  of  counsel),  for  the  State. 

BREAUX,  J.  The  defendant  waa  indicted 
by  the  grand  jury  of  the  parish  of  Tensas  on 
the  6th  day  of  July,  1897,  for  the  alleged  mur- 
der of  Ada  Jackson,  in  the  parish,  on  the  4th 
day  of  July,  1897;  and  on  July  7,  1897,  pre- 
sented to  the  court  a  motion  to  quash  the  venire, 
and  a  motion  to  quash  the  Indictment  The 
following  were  the  grounds:  That  the  proems 
verbal  did  not  set  forth  that  all  the  members 
of  the  jury  commission  had  been  notified  of  the 
time  and  place  for  the  drawing  of  the  venire, 
nor  that  the  jurors  selected  were  to  serve  at 
any  particular  term  or  any  specified  day,  and 
that  two  of  the  members  of  the  jury  commis- 
sion were  absent;  that  the  procds  verbal  was 
written  by  one  who  was  not  a  member  of  the 
commission.  The  motion  was  overruled.  The 
accused  also  contends  that  the  judge  erred  in 
refusing  to  specially  Instruct  the  jury  as  re- 
quested. The  acctised  was  found  guilty  as 
charged.  From  the  verdict  of  the  jury  and 
sentence  of  the  court  he  prosecutes  this  appeal. 


Hie  procds  verbal  shows  that  the  commission 
met  on  the  24th  May,  1897,  to  draw  persons  to 
serve  as  jurors  at  the  ensuing  term  of  the  court 
for  the  parish,  to  serve  beginning  on  Monday, 

day  of  July,  1897.    The  date  was  left 

hi  blank.  This  omission  the  defendant  urges, 
through  counsel,  was  a  fatal  irregularity.  The 
order  of  the  court  in  due  time  directed  the  com- 
missioners to  summon  a  jury  for  the  first  and 
second  week  of  the  regular  term  of  the  court 
beginning  on  Monday,  July  5,  1897,  the  date 
which  was  omitted  from  the  proems  verbal.  The 
order  was  spread  on  the  minutes,  and  was  also 
published  hi  the  official  newspaper  of  the  par- 
ish, and  the  commissioners  manifestly  acted 
with  reference  to  that  date.  The  omission  was 
owing  to  a  clerical  oversight,  which  does  not 
appear  to  have  prejudiced  the  defense.  No 
prejudice  of  any  kind  to  the  defendant  is  al- 
leged. 

Parol  evidence  of  the  clerk  having  been  ad- 
mitted (over  defendant's  objections,  set  forth 
in  a  bill  of  exceptions)  to  supply  the  omission, 
counsel  assert  that  the  proems  verbal  is  of  the 
proceedings  of  the  jury  commission,  is  hi  char- 
acter sacred,  and  should  not  be  changed  by  the 
testimony  of  witnesses  or  made  dependent  upon 
the  unreliable  memory  of  them.  The  argu- 
ment in  support  of  the  position  is  not,  hi  our 
view,  convincing,  particularly  in  view  of  the 
fact  that  it  was  not  the  purpose  to  impeach  or 
contradict  a  record  of  judicial  proceedings. 
Even  with  reference  to  the  minutes  of  a  court, 
which  have  always  l)een  considered  as  clothed 
with  authenticity,  unimportant  omissions  may 
be  supplied,  and  a  date  may  be  Inserted;  and 
the  court,  for  a  similar  reason,  may  order  a 
blank  filled  with  a  proper  date,  prior  to  taking 
any  action  based  upon  the  document  to  which 
the  date  is  added.  The  statute  from  which  we 
quote  has  not  given  the  hnportance  claimed  to 
omission  hi  the  proces  verbal;  for  "defects  in 
the  drawing  of  the  jury  cannot  be  taken  ad- 
vantage of  unless  it  appears  that  some  fraud 
has  been  practiced,  or  great  wrong  committed, 
in  the  drawing  and  summoning  of  jurors,  that 
would  work  a  great  and  hreparable  injury  to 
defendant'*  There  was  nothing  of  the  sort  hi 
this  case;  only  the  omission  of  a  date,  evi- 
dently omitted  hy  oversight,  which  the  previ- 
ous order  shows,  and  every  one  must  have 
known,  was  filled  with  the  proper  date.  The 
omission  and  the  correction  could  not  take  any 
one  by  surprise  or  be  in  the  least  mlsleadhag. 
It  was  not  shown  that  It  could  have  caused  the 
least  injury. 

We  pass  to  the  next  pohit  argued  by  defend- 
ant's counsel,  that  the  clerk's  certificate,  show- 
ing proper  notification  of  the  absent  commis- 
sioners, was  not  made  in  due  time.  The  stat- 
ute provides:  'Three  members  of  said  com- 
mission together  with  the  clerk  of  the  district 
court  shall  be  sufficient  number  to  perform  the 
duties  imposed  by  this  act,  provided  all  the 
members  shall  have  been  duly  notified  by  the 
clerk  of  the  district  court  of  the  time  and  place 
designated  by  him  for  the  meeting  of  said  com 
mission,  which  notification  shall  appear  from 
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the  certificate  of  the  clerk  In  case  of  the  ab- 
sence of  any  member  thereof."  As  a  matter  of 
fact,  the  clerk  had  given  the  required  notice, 
as  shown  by  his  own  testimony.  The  duty  had 
been  performed,  although  there  was  no  record 
evidence,  as  there  should  have  been,  establish- 
ing that  it  had  been  performed^  The  court, 
after  the  derk  liad  testified,  directed  the  clerk 
to  make  a  proper  certificate,  liased  upon  his  tes- 
timony. In  case  of  the  absence  of  any  jury 
commissioner,  it  shall  be  made  to  appear  that 
he  had  been  duly  notified.  The  time  within 
which  it  Shan  be  made  is  not  specified  by  stat- 
nte.  In  our  judgment,  it  was  not  too  late  to 
make  the  affidavit  at  the  time  the  motion  to 
quash  was  tried.  The  evident  purpose  in 
adopting  the  statute  was  to  require  notification. 
In  due  time,  to  each  of  the  commissioners.  The 
requirement  as  to  notification  had  been  com- 
plied with,  and  proof  of  the  fact  was  not,  hi  our 
opinidi,  untimely  admitted  in  evidence.  Notlfi- 
catk>n  is  required  (not  the  certificate  of  the 
derk  showing  notification)  in  order  that  three 
members  of  the  jury  commission,  together  with 
the  derk  of  the  district  court,  may  be  a  suffl* 
dent  number  to  perform  the  duty  imposed  by 
the  act  The  complaint  is  not  that  the  mem- 
bers of  the  jury  commission  were  not  notified, 
but  that  the  proems  verbal  does  not  set  forth 
that  they  were  notified.  Hie  language  of  the 
statute  is  a  complete  answer.  It  is  made  the 
duty  of  the  derk  to  franie  a  proper  certificate, 
showing  that  notice  has  been  given  to  the  com* 
miasioners.  Although  it  is  desirable  that  it  be 
made  as  soon  as  possible  after  the  notice,  the 
delay  within  which  it  sbould.be  made  is  not 
expressed,  nor  is  it  set  forth  in  the  statute  that 
the  oertiflcate  shall  be  part  of  the  proems  verbal 
of  the  jury  commission,  as  contended  by  the 
defendant.  It  is  true,  as  stated  b>  counsd  for 
the  accused,  that  it  appears  of  record  that  It 
was  at  the  suggestion  of  the  court  that  the 
certificate  was  made.  We  do  not  think  there 
was  any  impropriety  in  the  suggestion.  The 
court  has  the  authority,  in  a  matter  general  hi 
duuracter  as  this  was,  to  direct  that  proper  doc- 
ument be  prepared.  It  was  offered  (after  it 
had  been  prepared)  by  the  district  attorney  hi 
evidoice.  We  have  not  found  in  this  ruling 
of  the  court  anything  inconsistent  with  the 
possibility  of  a  fair  trial.  The  trial  judge  has 
authority  and  discretion  with  which  it  Is  not 
our  duty  nor  our  inclination  to  interfere,  unless 
it  dearly  appears  that  he  has  acted  arbitrarily, 
and  without  due  regard  to  the  rights  of  the 
defendant  The  complahit  of  the  defendant 
upon  this  point,  grounded  upon  the  alleged  im- 
proper suggestion  of  the  court  to  the  district 
attorn^,  is  not  sufflcientiy  sustained  by  the 
facts  of  record  to  jnstif^y  our  interposition.  It 
is  true  it  appears  that  on  the  trial  of  the  mo- 
tion to  quash  the  venire  and  the  Indictment  the 
court  ''reopened  the  note  of  evidence  without 
a  suggestion  from  the  district  attorney."  It 
was  then  that  the  district  attorney  offered  the 
order  of  court  ordering  the  jury  commission  to 
draw  a  jury  for  the  jury  term  commencing 
July  5,  1897,  to  which  the  defendant  objected. 


The  reopening  of  k  note  of  evidence  (upon  a 
motion  to  quash)  contradictorily  with  a  defend- 
ant, and  on  the  day  it  had  been  dosed,  is  not,  in 
our  judgment,  a  good  ground  for  disturbing  the 
verdict  Such  reopening  is  not  of  suffident 
gravity  to  vitiate  the  proceedings.  The  trial 
judge  on  the  trial  of  such  a  motion  is  not  al- 
ways bound,  for  obvious  reasons,  by  the  strict 
rules  applying  when  the  defendant  is  placed  on 
his  trial  before  the  jury.  Of  that  view  the 
court  must  have  been  In  State  v.  Gonsoulln,  38 
La.  Ann.  462,  in  which  case  a  witness,  after  he 
had  testified  on  the  trial  of  a  motion  and  the 
evidence  dosed,  was  granted  leave  to  return 
and  correct  part  of  his  testimony  that  had  been 
taken  down,  and  the  accused  was  not  permitted 
to  reopen  the  evidence  upon  the  subject  of  in- 
quiry. 

Another  ground  advanced  by  the  defendant  to 
quash  the  indictment  and  to  set  aside  the  venhre 
is  that  It  does  not  appear  from  the  proofs  ver- 
bal of  the  drawing  of  the  venUre  that  it  was 
drawn  or  summoned  to  appear  at  any  particular 
term  of  court  or  upon  any  spedfic  day.  We 
find,  as  a  matter  of  fact,  that  the  commission 
met  at  the  time  designated  by  the  trial  judge, 
viz.  on  the  21th  day  of  jiiay,  1897,  and  drew 
the  number  required  for  service  as  jurors  at 
the  ensuhig  term,  to  begin  on  Monday  of  July 
6^  1897,  and  that  in  the  procds  verbal  the  date 
was  left  hi  blank,  but  the  order  of  the  court 
contained  the  date  under  which  the  commis- 
sioners acted,  and  also  the  date  the  ensuing 
term  was  to  begin.  The  omission  was  not  a 
fatal  irregularity.  It  waji  a  derlcal  oversight 
It  Is  not  charged  that  any  of  the  acts  complalii- 
ed  of  were  committed  in  fraud  of  the  rights  of 
the  accused,  or  that  they  worked  upon  him  Ir- 
reparable wrong,  essential  to  set  aside  and  an- 
nul a  venire.     Act  99  of  1890. 

In  the  next  place,  It  is  urged  by  the  defend- 
ant that  the  proems  verbal  was  written  in  the 
handwriting  of  a  deputy  derk.  The  point  loses 
93i  Importance,  in  view  of  the  fact  that  the 
record  shows  that  the  whole  of  the  proc6s  ver- 
bal was  written  under  the  dictation  of  the  derk. 
Similar  acts  of  a  d^uty  derk  were  passed  upon 
in  two  decisions  of  this  court  of  recent  date: 
State  V.  Johnson,  47  La.  Ann.  1092,  17  South. 
460;  State  v.  McOartiiy,  44  La.  Ann.  324,  10 
South.  673.  The  deputy,  as  hi  the  case  here, 
acted  under  the  direction  of  the  jury  commis- 
sion. 

This  brings  us  to  the  next  proposition, 
founded  upon  the  refusal  of  the  trial  judge 
to  spedaUy  instruct  the  jury,  as  requested 
by  defendant's  counsel,  as  follows:  "Con- 
cealment after  the  act  where  there  was  no 
previous  preparation,  is  not  necessary  evi- 
dence of  Intent"  The  trial  judge  incor- 
porated in  the  bill  of  exceptions  his  reasons 
for  declining  to  specially  instruct  the  jury. 
These  reasons  are:  "It  was  calculated  rath- 
er to  confuse  than  to  enlighten .  the  jury." 
Further:  "If  the  charge  requested  means 
that  the  concealment  of  the  body  of  the  de- 
ceased by  the  accused  after  the  killing  is  not 
necessarUy  evidence  ^^fe^V^i^gK 
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loal  Intent  with  which  the  killing  was  done, 
it  is  not  a  correct  statement  of  the  law/' 
Counsel  for  accused  argued  that  **proof"  and 
"evidence"  are  frequently  used  as  synony- 
mous terms,  and  are  interchangeable  words, 
and  that  the  instruction  requested  was  equiv- 
alent in  meaning  to  the  instruction:  "Con- 
cealment of  the  body  after  the  killing,  with- 
out previous  preparation,  was  not  necessari- 
ly conclusive  evidence  of  a  deliberate  intent 
to  take  life."  The  contention  of  counsel 
meets  vrith  some  support  from  highly  trust- 
worthy sources.  "The  word  'evidence,'  In 
legal  acceptation,  includes  all  the  means  by 
which  any  alleged  matter  of  fact,  the  truth 
of  which  is  submitted  to  Investigation,  is 
established  or  disproved.  This  term,  and 
the  word  'proof,*  are  often  used  indifferent- 
ly, as  synonymous  with  each  other;  but  the 
latter  is  applied,  by  the  most  accurate  logi- 
cians, to  the  effect  of  the  evidence,  and  not  to 
the  medium  by  which  truth  is  established." 
1  Greenl.  Ev.  fi  1.  As  relates  to  "conceal- 
ment" after  the  act,  evidence  of  conceal- 
ment Is  admissible,  as  It  goes  to  show  crimi- 
nal intent,  and  as  such  it  should  be  weigh- 
ed, but  it  is  proper,  on  request,  to  instruct 
the  Jury  that  It  does  not  necessarily  consti- 
tute proof.  It  admits  of  no  question.  Con- 
cealment after  the  fact  Is  not  proof  conclu- 
sive of  Intent  to  commit  murder.  For  in- 
stance, in  a  case  of  manslaughter,  the  slay- 
er may  seek  to  conceal  the  body  of  )il8 
Tictim  without  Its  being  an  evidence  of  the 
previous  intent  to  murder.  We  are  of  the 
opinion,  under  the  circumstances,  the  jury 
should  have  been  Instructed,  in  view  of  the 
terms  of  the  original  charge,  that  conceal- 
ment after  the  deed  was  not  conclusive  proof 
of  intent 

The  whole  charge  appears  of  record.  It 
was  annexed  to  and  forms  part  of  a  bill  of 
exceptions.  The  case  In  the  charge  was  con- 
sidered solely  from  the  point  of  view  of 
murder  vel  non.  No  instruction  whatever, 
as  relates  to  manslaughter,  was  given  to  the 
jury.  In  closing  the  charge,  the  following 
was  the  language  used:  "The  punishment 
denounced  by  law  for  murder  in  this  state 
Is  death,  but  Juries  are  permitted,  when  they 
see  proper,  to  qualify  their  verdicts,  that  the 
punishment  is  reduced  to  Imprisonment  for 
life  at  hard  labor.  So  there  are  three  ver- 
dicts you  might  render  in  this  case,  viz.: 
'Guilty  as  charged,'  which  means  that  the 
death  penalty  is  imposed;  'Guilty  without 
capital  punishment,'  which  means  that  the 
prisoner  would  be  imprisoned  at  hard  labor 
for  life;  and  'Not  guilty.'"  In  remanding 
the  case  for  error  in  matter  of  the  charge, 
we  desire  to  state  that  there  is  a  fourth  ver- 
dict which  a  Jury  might  render  in  any  case 
in  which  the  accused  is  charged  with  mur- 
der; that  is,  "Guilty  of  manslaughter."  Under 
the  Jurisprudence  of  this  state,  it  Is  as  im- 
perative to  give  the  fourth  as  it  Is  to  give 
the  third  histruction  to  the  Jury.     "We  are 


of  the  ophilon,"  said  the  court  hi  State  v. 
Jones,  46  La.  Ann.  1398,  16  South.  369,  "that 
on  all  trials  for  murder  it  is  the  duty  of  the 
district  Judge,  ex  proprio  motu,  without  re- 
quest from  counsel,  to  charge  the  Jury  that 
among  the  verdicts  which  they  are  permit- 
ted by  law  to  return,  under  an  indictment 
charging  a  person  with  murder,  is  a  verdict 
of  manslaughter,  as  much  so  as  to  inform 
them  that  under  an  indictment  for  murder  It 
is  lawful  for  the  Jury  to  qualify  their  ver- 
dict by  adding  thereto,  'without  capital  pun- 
ishment,' and  that  it  is  reversible  error  in 
any  case  that  the  Judge  should  have  failed 
to  so  inform  them;  and.  If  this  be  so,  how 
much  stronger  is  the  case  where  a  Judge  not 
only  falls  to  give  such  information,  but  ex- 
pressly declares  that  in  the  case  before  him 
such  a  verdict  would  not  be  applicable." 
The  court  cited,  In  support  of  this  position. 
State  V.  Brown,  40  La.  Aim.  725,  4  South. 
897,  and  State  v.  Brown,  41  La.  Ann.  411,  6 
South.  670.  Under  this  view,  the  failure  to 
Instruct  the  Jury  as  stated  was  not  a  mere 
omission  to  charge.  It  was  a  misdirection. 
Upon  this  point  the  case  is  absolutely  excep* 
tional  and  entirely  sul  generis.  It  does  not 
apply  to  lesser  grades  in  matter  of  other 
crimes  charged.  It  only  applies  to  trials  for 
murder,  and  is  limited  in  those  cases  to  in- 
forming the  Jury  that  a  verdict  of  guilty  of 
the  crime  of  the  lesi^er  grade  (manslaughter) 
may  be  found.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  and 
sentence  appealed  from  be  annulled,  revers- 
ed, and  set  aside  as  not  good  in  law,  and  that 
the  verdict  of  the  Jury  be  set  aside,  and  the 
defendant  remanded  in  custody,  subject  to 
the  orders  of  the  district  court  of  the  parish 
of  Tensas. 

The  CHIEF  JUSTTCB  takes  no  part  hi  this 
decision.     MILLER,  J.,  dissents. 

On  Application  for  a  Rehearini^ 

(Feb.  21,  1898.) 

BREAUX,  J,  On  reconsideration  of  the 
grounds  upon  whidti  this  case  was  remanded, 
we  have  concluded  to  adhere  to  them,  and  not  to 
grant  a  rehearing.  The  rule  which  has  here- 
tofore been  laid  dovni  by  the  decisions  of  this 
court  applies  to  cases  in  which  the  accused 
stands  charged  with  murder.  In  cases  of 
that  character  it  is,  in  our  view,  the  duty  of 
the  trial  Judge  to  charge  the  Jury  that  they 
may  return  a  verdict  of  guilty  of  manslaugh- 
ter if  they  should  find  that  he  is  guilty  of 
manslaughter,  and  that  he  is  not  guilty  of 
murder.  -  It  is  not  left  to  the  trial  Judge 
to  determine  whether  the  charge  of  man- 
slaughter is  a  part  of  the  law  of  the  case, 
or  whether,  in  other  words,  the  facts  call 
for  a  charge  as  to  manslaughter.  The  mat- 
ter is  left  to  the  Jury,  who  are  to  be  instruct- 
ed as  before  stated.    The  error  being  f unda- 
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mental,  because  of  the  language  of  the  stat- 
ute in  such"  a  case  only,  we  conclude  to 
remand  the  case.  The  rule  Is  limited  exclu- 
siyely  to  cases  such  as  the  one  before  us. 
As  relates  to  other  crimes  it  does  not  apply. 
It  is  In  that  respect  sui  generis  and  does  not 
apply  in  all  cases;  but  we  repeat  it  applies 
in  cases  in  which  the  accused  la  tried  for 
murder.    Rehearing  refused. 


(49 


1744) 


OTATB  ex  rel.  SCHBPP  t.  OtJLLOM,  Judge. 

•   (No.  12,G82.) 
(Supreme  CSourt  of  Louisiana.     Dec.  28,  1897.) 

Justices  of  the  Peace— Appeals— Dismissal. 
Where  a  defendant  in  a  justice's  court  ad- 
mits all  the  facts  goin^  to  establish  his  liability 
for  a  license,  under  the  exact  terms  of  a  mu* 
nicipal  ordinance,  fixed  at  $75,  an  appeal  taken 
to  the  district  court  from  a  judgment  based  on 
such  admission,  haying  simply  m  view  a  deci- 
sion of  that  court  as  to  the  legality  of  the  or- 
dinance, was  properly  dismissed. 

(Syllabus  by  the  Court) 

Application  for  writs  of  certiorari  and 
mandamus  by  the  state,  on  the  relation  of 
Eli  Scheff,  against  E.  North  Cullom,  Jr., 
judge  of  the  Tenth  Judicial  district  court, 
parish  of  Avoyelles.     Refused. 

A.  Y.  Ck>co,  for  relator.  B.  North  Cullom, 
Jr.,  pro  Be. 

NIGHOLLS,  0.  J.  Relator  alleges:  That 
T.  A.  Roy,  mayor  of  the  corporation  of  Man- 
sura,  in  the  parish  of  Avoyelles,  instituted 
proceedings  by  attachment  against  his  prop- 
erty, in  the  Third  justice's  court  of  that  par- 
ish, in  enforcement  of  a  license  for  $75  al- 
leged to  be  due  by  him  to  said  corporation 
as  a  peddler.  That  relator  resisted  said 
claim  by  pleading  the  general  denial,  and 
specially  denying  that  he  was  a  peddler,  or 
that  he  owed  said  corporation  anything  on 
that  or  any  other  account  whatever.  That  on 
the  trial  of  the  cause  it  was  admitted  by  the 
attorneys  of  both  parties  that  defendant  in 
the  suit  was  the  agent  of  one  J.  J.  Landren- 
en,  a  rice  planter  in  St.  Landry  parish;  that 
defendant,  as  agent  aforesaid,  was  selling 
rice  grown  upon  the  said  Landrenen's  plan- 
tation, in  St  Landry  parish,  in  the  corpora- 
tion of  Mansura,  in  a  wagon  drawn  by  two 
horses;  that  the  value  of  defendant's  stock 
of  rice  amounted  to  more  than  $10;  and  that 
said  Landrenen  was  producing  said  rice  for 
the  purpose  of  selling  the  same.  That  judg- 
ment was  rendered  against  him  in  said  jus- 
tice's court,  and  that  from  said  judgment 
he  took  a  suspensive  appeal  to  the  Tenth 
Judicial  district  court  for  the  parish  of  Avoy- 
elles, presided  over  by  E.  North  Cullom,  Jr. 
That  the  said  mayor  made  a  motion  in  the 
said  district  court  to  dismiss  said  appeal, 
upon  the  ground  that  the  district  court  was 


without  jurisdiction  ratlone  materlse  of  said 
cause,  for  the  reason  that  the  question  of 
the  legality  or  constitutionality  of  a  license 
tax  imposed  by  a  municipal  corporation  was 
involved,  and  that  appeals  in  all  such  cases 
were  to  be  made  returnable  to  the  supreme, 
and  not  to  the  district,  court.  That  the  said 
district  court  sustained  said  'exception,  and 
dismissed  said  appeal,  with  costs.  That  the 
conduct  of  the  district  Judge  in  dismissing 
said  appeal  was  arbitrary  and  illegal,  and 
that  said  district  court  was  vested  with  ju- 
risdiction of  said  cause  for  the  following 
reasons,  to  wit:  That  the  pecuniary  amount 
Involved  was  sufficient  to  give  said  district 
court  Jurisdiction  of  said  cause;  that  relator 
did  not,  and  had  never,  attacked  or  brought 
into  question  the  constitutionality  or  legal- 
ity of  Act  No.  78  of  the  Acts  of  1896,  or  of 
the  municipal  ordinance  of  the  said  corpora- 
tion of  Mansura  under  which  said  license 
was  imposed;  that  he  simply  contended  that 
he  was  not  a  hawker  or  peddler  within  the 
meaning  and  Intendment  of  said  act  or  ordi- 
nance, which  did  not  cover  and  was  not  in- 
tended to  cover  the  case  of  a  farmer  mar- 
keting his  own  produce,  as  relator  was  doing 
when  proceeded  against  by  the  attachment 
of  his  property  in  said  proceedings;  that  the 
said  arbitrary  and  illegal  action  of  said 
judge  in  refusing  to  entertain  Jurisdiction 
had  resulted  in  great  damage  to  relator; 
that  he  had  no  remedy,  by  appeal  or  other- 
wise, to  compel  the  district  judge  to  exercise 
jurisdiction  In  said  cause  except  by  applica- 
tion to  the  supreme  court  to  exercise  Its 
supervisory  power  over  inferior  courts  un- 
der the  constitution  of  the  state.  In  view  of 
the  premises,  he  prayed  that  writs  of  certi- 
orari issue,  commanding  said  judge  to  send 
up  a  certified  copy  of  the  proceedings  in  the 
cause,  to  the  end  that  their  validity  might 
be  ascertained,  and  that,  after  due  proceed- 
ings, a  writ  of  mandamus  issue  from  the  su- 
preme court  directed  to  the  said  Judge,  or- 
dering and  commanding  him  to  try  and  de- 
cide said  cause,  and  he  prayed  for  all  such 
other  orders  and  decrees  necessary  in  the 
premises.  A  writ  of  certiorari  Issued  as 
prayed  for.  The  records  ordered  to  be  sent 
up  were  forwarded  to  the  court,  accompa- 
nied by  a  return  or  answer  of  the  district 
judge,  hi  which  he  averred  that  the  relator 
was  in  truth,  as  in  fact  as  disclosed  and 
admitted  in  open  court  selling  rice  grown 
and  produced  in  St  Landry  or  Acadia  par- 
ish; that  he  acted  for  himself  or  through 
his  agent  In  peddling  the  product  aforesaid 
to  the  people  of  Mansura  and  vicinity;  that 
the  corporation  was  justly  entitled  to  levy 
and  collect  the  license  tax  of  $75,  and  the 
judgment  of  the  magistrate's  court  was  cor- 
rect; that  the  validity  of  the  license  tax 
was  at  issue  in  the  proceedings,  and  under 
the  law  the  appeal  from  the  magistrate's 
court  condemning  said  sherifC  should  have 
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been  taken  directly  therefrom  to  the  sn< 
preme  court;  that  he  declined  Jurisdiction 
under  the  pleadings  and  facts  ratlone  ma- 
terise 

On  the  motion  In  the  district  court  to  dis- 
miss relator's  appeal,  It  was  admitted  that 
the  town  ordinance  under  which  relator  was 
sought  to  be  made  liable  for  a  license  tax 
was  passed  under  authority  of  Act  No.  78  of 
1896,  and  that  the  class  under  which  the 
proceedhigs  were  Instituted,  and  which  is  em- 
bodied in  said  ordinance,  is  that  of  license 
for  peddlers,  and  is  In  words  and  figures 
as  follows:  ''That  each  and  every  peddler 
or  hawker  others  than  peddlers  of  fruits, 
vegetables,  oysters,  poultry,  or  eggs  shall 
pay  an  annual  license  graded  as  follows: 
When  traveling  on  foot,  $10.00;  when  trav- 
eling on  horse  back,  $25.00;  when  traveling 
in  a  horse  vehicle,  $40.00;  when  traveling  in 
a  two  horse  vehicle,  $75.00;"  and  that  the 
license  was  so  graded  for  persons  carry- 
ing on  their  business  within  the  town.  It  is 
"further  admitted  that  counsel  for  relator 
expressly  stated  to  the  court  that  he  was  not 
attacking  the  constitutionality  of  Act  No.  78 
of  1896,  nor  the  constitutionality  or  legality 
of  the  town  ordinance  under  which  the  li- 
cense was  being  attempted  to  be  enforced." 
The  facts  of  the  case  were  admitted  to  be  as 
stated  In  relator's  application  to  the  supreme 
court  for  a  mandamus. 

It  Is  evident  that,  were  we  to  grant  the 
mandamus  asked  for,  under  the  views  enter- 
tained and  expressed  by  the  district  court  as 
to  the  law  of  the  case,  relator  would,  as  a 
practical  matter,  take  nothing  through  this 
application.  The  action  as  brought  was  a 
civil  action  before  a  justice  of  the  peace,  in- 
volving an  amount  of  $75.  Its  decision 
might  or  might  not  Involve  a  finding  of  facts 
by  the  justice.  If  the  facts  set  up  should 
be  admitted  by  defendant,  the  case  would 
present  simply  a  question  of  law.  If  the 
facts  should  be  disputed,  the  amount  In- 
volved being  suflQlcient  to  give  appellate  ju- 
risdiction to  the  district  court,  defendant 
would  be  entitled  to  an  appeal  to  that  oourt 
to  have  a  final  determination  upon  the  facts. 
The  issues  raised  by  the  defendant  would 
determine  whether  or  not  the  case  should 
properly  pass  for  adjudication  to  the  district 
court  Had  not  the  issues  which  were  in- 
volved been  brought  in  limine  to  the  atten- 
tion of  the  district  court  through  a  motion 
to  dismiss,  there  is  no  doubt  that  the  district 
court  would  have  primarily  entertained  ju- 
risdiction, but  with  the  ultimate  result  of  a 
dismissal.  Relator  admitted  both  in  the  jus- 
tice's oourt  and  in  the  district  court  all  the 
facts  going  to  establish  his  liability  under 
the  ordinance,  but  contended  that,  with  such 
facts  admitted,  he  was  not,  as  a  matter  of 
law,  liable  for  the  license.  Relator  denies 
that  there  was  any  question  before  the  dis- 
trict court  as  to  the  constitutionality  or  le- 
gality of  the  ordinance  under  which  the 


license  was  claimed.  He  avers  that  he  con- 
ceded that  It  was  legal  and  constitutional, 
and  that  his  contention  -was  simply  that  the 
justice  erred  in  making  the  ordinance  extend 
to  and  cover  a  case  not  contemplated  by  It, 
or  falling  under  its  provisions.  The  authori- 
ties representing  the  town  of  Mansura  did 
not  admit  that  the  ordinance  was  not  Intend- 
ed to  reach  such  a  case  as  that  presented  in 
this  record,  but  maintained,  on  the  contrary, 
that  relator's  business  fell  under  its  precise 
terms.  There  Is  no  doubt  that,  under  the 
facts  admitted,  the  occupation  pursued  by 
relator  fell  under  the  terms  of  the  ordinance. 
It  could  only  escape  from  the  operation  of 
the  provisions  of  the  ordinance  by  maintain- 
ing that  It  could  not  legally  have  been  made 
to  so  fall,  or,  In  other  words,  that  the  ordi- 
nance, as  It  reads,  was  Illegal.  Relator's 
contention  is.  In  reality,  a  claim  that  the 
ordinance  should  have  been  so  framed  as  to 
exclude  him  from  the  operation  of  its  provi- 
sions, and  that,  by  reason  of  its  failure  to 
so  exclude  a  case  of  this  character,  the  ordi- 
nance is  lllegaL  The  necessities  of  relator 
forced  him  to  take  this  position  in  fact, 
though  not  in  express  words.  We  are  •  of 
the  opinion  that  the  action  of  the  district 
court  in  refusing  to  decide  the  point  of  law 
submitted  to  It  was  correct  For  the  rea- 
sons assigned,  It  Is  ordered  that  the  orders 
heretofore  rendered  be  set  aside,  and  it  is 
now  ordered  that  relator's  application  for  a 
mandamus  be,  and  the  same  is  hereby,  re- 
fused. 


(40  La.  Aniu  17S9 

Succession  of  FRANOBZ.     (No.  12,646.) 

(Supreme  Court  of  Louisiana.    Dec.  29,  1897.) 

Administratohb  —  AccouNTiNO  —  Sbttlbment 
Among  Hbiks— Conclubivbnbbs— Bffbctt. 

1.  The  fact  that  pending  administration  of  a 
succession  the  widow  in  community  and  heirs 
have  made  extrajudicially,  without  objection  on 
the  part  of  the  administrator  or  creditors,  either 
a  partial  or  complete  partition,  does  not  dis- 
pense the  administrator  from  the  obligations  of 
filing  a  final  account,  making  the  widow  in 
community  and  heirs  parties,  and  accounting 
for  everything  which  came  under  his  adminis- 
tration, or  for  which  he  might  have  been  re- 
sponsible. 

2.  If  any  portion  of  the  property  has,  by  such 
consent^  been  withdrawn  from  his  control  and 
possession,  he  should  introduce  the  acts  which 
evidence  such  fact,  and  leave  the  effect  of  the 
same  to  be  determined  on  trial  of  his  application 
for  homologation  and  discharge  between  all 
parties  in  interest.  The  administrator  cannot 
plead  by  way  of  estoppel,  as  against  a  demand 
made  upon  him  by  the  heirs  for  a  final  account, 
the  fact  of  an  alleged  complete  extrajudicial  set- 
tlement between  the  heirs  and  the  widow  in 
community  and  the  heirs  inter  se. 

3.  When  such  an  act  has  been  produced,  and 
shows  on  its  face  that  it  is  not  a  final  petition 
as  to  one  of  the  heirs,  the  heir  has  the  right  to 

auestion  its  scope,  and  the  opening  of  the  set- 
ement  opens  it  for  discussion  as  to  all.    Rev. 
CSV.  Code,  art.  1412;   Qay  v.  Marionneaux,  20 
La.  Ann.  358. 
(Syllabus  by  the  Court) 
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Appeal  from  Judicial  district  court,  parish 
of  Lafayette;  R.  W.  Elliott,  Judge  ad  Hoc. 

In  the  matter  of  the  succession  of  R.  J. 
Francez,  deceased,  a  petition  was  filed  hj  J. 
P.  Francez,  administrator,  for  homologation 
of  his  final  account,  and  for  his  discharge, 
and  oppositions  were  filed  by  Agnes  Francez 
Lazaro  and  others.  Oppositions  dismissed,  and 
opponents  appeal.    Reversed. 

Orther  C.  Mouton,  for  appellants.  William 
Campbell  and  Crow  Glrard,  for  appellee. 

NICHOLIiS,  O.  J.  Dr.  Ronudn  J.  Frances, 
a  resident  of  the  palish  of  Lafayette,  died  in 
said  parish  on  the  28th  of  October,  1892,  leav- 
ing a  widow,  Athenals  Bernard,  and  nine  heirs: 

(1)  J.  P.  Francez,  a  son  by  a  first  marriage; 

(2)  Romatn  Francez;  (3)  Aloysla  Francez,  wife 
of  Lucien  Cayret;  (4)  Maurice  Francez;  (5) 
Cedle  Francez,  wife  of  Galbert  H.  Ouilbeau; 
(6)  Agnes  Frances,  wife  of  M.  Lazaro;  (7) 
Ernest  Francez;  (8)  Gaston  Francez;  and  (9) 
Arlstide  Francez.  The  date  of  his  death  is 
taken  from  the  brief  of  appellants'  counsel  In 
December,  1892,  an  inventory  was  made  in  the 
matter  of  the  succession,  and  J.  P.  Francez 
was  appointed  and  qualified  as  administrator. 
The  Inventory  showed  under  numbers  from 
1  to  8  therein  (both  inclusive)  different  tracts 
of  land  amounting  in  value  in  the  aggregate 
to  the  sum  of  $14,274,  corporeal  movables 
to  the  value  of  $5,465,  notes  and  accounts 
to  the  value  of  $1,095.17,  or  a  total  active 
maas  of  $20,834.17,  and  a  passive  mass  of 
debts  due  by  the  succession  to  the  amount  of 
$744.  On  October  6,  1893,  the  administrator 
filed  what  he  termed  a  final  account  In 
this  account  he  describes  the  entire  mass  of 
the  succession  as  being— First,  the  property 
described  in  the  Inventory;  second,  $2,178.40, 
proceeds  of  the  crop  of  1892;  and,  third, 
$772.56,  an  amount  of  separate  funds  of  the 
deceased,  received  from  France.  The  debts 
of  the  estate  are  declared  will  "amount  to 
$1,687.  He  states  that  the  $772.56  received 
from  France  had  been  distributed  between 
the  nine  heirs,  each  receiving  $85.84;  and 
that  the  residue  of  the  community  property, 
consisting  of  the  property  as  inventoried  and 
the  balance  of  cash,  had  been  placed  in  the 
possession  of  the  widow  as  usufructuary. 
Accompanying  this  account  was  a  petition  in 
which  the  administrator  prayed  that  due  no- 
tice be  given  by  publication  of  the  filing  of 
the  same;  that  the  heirs  be  cited;  and  that, 
after  due  proceedings,  the  account  be  homol- 
ogated, and  the  administrator  discharged. 
No  prayer  was  made  for  the  citation  of  the 
widow  in  community,  and  neither  she  nor 
the  heirs  were,  in  point  of  fact,  cited.  On 
the  29th  of  December,  1893,  the  heirs  of  the 
deceased  transferred  and  delivered  to  his 
widow,  Athenals  Bernard,  property  described 
as  ''a  tract  of  land  situated  in  Lafayette 
parish,  containing  two  hundred  and  fifty 
superficial  arpents,  bounded  north  by  public 
road   leading   to  Ameauville   from    Carencro, 


south  by  Ro  Simon  Mouton  and  Remain 
Francez,  east  by  land  of  estate  of  R.  J.  Fran- 
cez, and  west  by  public  road  and  land  of 
Remain  Francez;  together  with  all  the  build- 
ings and  Improvements  thereon,  and  all  the 
movables,  as  shown  by  Inventory  of  succes- 
sion of  R.  J.  Francez."  The  sale  and  trans- 
fer is  declared  to  have  been  made  ''for  and  in 
consideration  of  the  price  and  sum  of  six 
thousand  one  hundred  and  seven  dollars,  be- 
ing her  full  share  as  coming  to  her  from  the 
community  rights  between  her  and  her  de- 
ceased husband.  Dr.  R.  J.  Francez,"  and  it 
being  further  declared  'that,  in  consequence 
of  having  received  said  amount  in  property, 
she  did  then  and  there  renounce  and  relin- 
quish all  her  rights  that  she  had  or  might 
have  against  the  succession  of  her  late  hus- 
band in  favor  of  the  heirs;  this  being  a  full 
settlement  on  the  one  hand  and  a  quitclaim 
on  the  other."  On  the  same  day  J.  P.  Fran- 
cez, for  himself  and  as  agent  of  the  other 
heirs  of  Dr.  R.  J.  Francez,  sold  and  trans- 
ferred to  Maurice  Francez  (one' of  the  heirs) 
property  which.  In  the  act;  of  sale,  was  de- 
scribed as  "five  hundred  and  thirty  arpents 
of  prairie  land  situated  in  Lafayette  parish, 
being  lots  Nos.  2  and  3  and  part  of  lot  No. 
1  of  the  inventory  of  said  succession  of  their 
deceased  father;  also  two  hundred  and  seven- 
ty arpents  of  wood  land,  situated  in  Lafay- 
ette parish,  and  being  parU  of  lots  Nos. 
4,  6,  6,  and  7  of  the  said  inventory;  also 
seventy-two  acres  of  wood  land  situated  in 
St  Martins  parish,  being  all  their  interest 
In  said  succession."  The  consideration  was 
declared  to  be  "thirteen  thousand  dollars, 
cash  in  hand  paid,  for  which  due  acquittance 
was  granted."  Maurice  Francez,  holding  the 
legal  title  of  all  the  property  so  transferred 
to  him,  proceeded  at  once  to  sell  and  trans- 
fer different  portions  of  the  same  to  each  of 
the  different  heirs,  retaining  a  portion  him- 
self; the  portion  so  retained  by  himself, 
when  added  to  that  sold  by  him  to  his  co- 
heirs, malring  up  the  whole  of  the  real  estate 
inventoried,  other  than  that  conveyed  to  the 
widow,  oriiese  transfers  were  evidently  bas- 
ed on  the  Interest  or  proportion  which  each 
of  the  vendees  held  at  the  time  in  the  suc- 
cession of  Dr.  Francez,  as  the  price  mention- 
ed and  declared  to  have  been  received  by  the 
vendor  in  each  act  was  $1,514,  except  in  that 
to  J.  P.  Francez,  where  it  was  declared  to 
be  $3,028.  This  difference  in  price  is  ac- 
counted for  by  the  fact  that  J.  P.  Francez 
had  in  the  meantime  acquired,  in  addition  to 
his  own  interest,  that  of  Remain  Francez  in 
his  father's  succession.  In  each  of  these 
acts  of  transfer  the  vendee  accepted  the 
property  as  '*belEg  his  full  share  in  succes- 
sion of  R.  J.  Francez."  with  the  exception 
of  the.  acts  to  J.  P.  Francez  and  to  Aenes 
Francez,  wife  of  Mark  Lazaro.  In  the  for- 
mer of  these  the  property  was  declared  to 
be  accepted  as  the  share  of  the  purchaser 
and  Remain  Francez  In  the  succession,  and 
m  the  latter  as  "the  sb^jtA^^^^^ 
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Lazaro,  In  the  lands  partitioned  between  the 
heirs  of  Dr.  R.  J.  Francez  on  the  29th  De- 
cember, 1893,  it  being  understood  and  agreed 
that  this  sale  was  to  be  construed  simply  as 
so  much  received  by  the  purchaser  on  ac- 
count of  her  share  as  an  heir  of  her  father." 
On  April  11,  1894,  Agnes  Francez,  wife  of 
Mark  Lazaro,  Ceclle,  wife  of  Galbert  H. 
Guilbeau,  and  Aloysia,  wife  of  Lucien  Cayret, 
filed  an  opposition  to  the  administrator's  ac- 
count, but  subsequently  Cecile  Francez  and 
her  husband  withdrew  their  opposition.  In 
this  opposition  it  was  charged:  That  the  ac- 
count was  incorrect  in  many  particulars. 
That  the  administrator  had  failed  to  account 
for  the  crops  of  the  years  1892  and  1893,  re- 
ceived by  him.  That  in  the  year  1892  the 
cotton  crop  amounted  to  68  bales  of  cotton, 
500  barrels  of  com  net,  100  barrels  of  pota- 
toes, 30  loads  of  pea  vine  hay,  and  9  barrels 
of  peas.  That  in  the  year  1893,  103  bales  of 
cotton  were  made,  500  barrels  of  com,  be- 
sides potatoes,  peas,  and  hay,  and  a  large 
quantity  of  hay  was  sold.  That  the  adminis- 
trator failed  to  account  for  the  ginning  fees 
for  the  years  1892  and  1893.  That  he  failed 
to  account  for  the  claims  due  by  the  laborers 
on  the  plantation  of  deceased  due  for  the 
years  1892  and  1893,  and  he  failed  to  account 
for  claims,  accounts,  and  notes  due  the  de- 
ceased, and  carried  on  the  inventory,  and  the 
administrator  should  be  charged  with  the 
value  of  property  sold  by  him,  to  wit,  one 
old  sawmill  rigging,  one  circular  saw,  and 
one  double-barrel  shot  gun.  They  especially 
opposed  the  claim  of  L.  Querouze,  for  $474.97, 
as  not  being  due  by  the  estate,  and  they  re- 
serve all  their  rights  to  the  property  in 
France.  To  this  the  administrator  filed  an 
exception  that  opponents  had  no  standing  in 
court,  nor  any  right  of  action  by  reason  of 
having  executed  and  signed  In  notarial  form  * 
a  full  and  final  partition  of  the  property  of 
the  succession,  situated  in  the  parish  of 
Lafayette  as  inventoried,  and  In  the  same  act 
accorded  and  gave  to  the  administrator  & 
full  and  final  discharge  of  all  responsibility 
for  all  matters  concerning  the  said  succes- 
sion and  prayed  for  a  dismissal  of  the  opposi- 
tion. The  administrator  filed  another  excep- 
tion by  way  of  estoppel,  alleging— First,  that 
said  succession  had  been  finally  settled  by 
an  understanding  and  agreement  by  all  the 
heirs  in  this  that  all  the  property  and  effects 
were  partitioned  among  said  heirs  by  notarial 
act  passed  before  Cochrane,  notary;  second, 
that  said  heirs  signed  an  acquittance  to  all 
and  any  amounts  coming  to  them  from  said 
succession  as  would  appear  by  .reference  to 
the  acts  passed  and  signed  by  each  and  all 
of  them  before  the  said  Cochrane,  notary. 
On  the  day  the  last  exception  was  filed  the 
opponents  filed  a  plea  to  the  effect  that  the 
acts  referred  to  by  the  administrator  as  an 
estoppel  and  settlement  of  their  rights  in  said 
estate  were  only  Intended  to  effect  a  parti- 
tion of  the  property  included  therein  for  the 
purpose  of  effecting  a  partition  thereof;  that, 


If  considered  as  proof  of  a  settlement,  same 
was  signed  by  Aloysia  Francez  (wife  of 
Lucien  Cayret)  and  by  Agnes  Francez  (wife 
of  Mark  Lazaro)  in  error,  and  they  pleaded 
error.  They  prayed  that  said  acts,  in  so  far 
as  they  showed  a  settlement,  be  declared  null 
and  void  and  having  been  signed  by  error; 
that  the  plea  of  estoppel  be  overruled  and 
set  aside  and  the  cause  be  tried  on  its  merits. 
The  administrator  objected  to  the  filing  of 
this  plea  on  the  ground  that  it  was  In  the 
nature  of  a  replication,  or  an  answer  to  an 
answer,  and  that  It  came  too  late.  The  ob- 
jection was  overmled,  the  court  assigning  as 
the  reason  for  its  ruling  that  it  was  a  rule 
of  law  that  all  agreements  and  obligations 
could  be  attacked  for  fraud  or  error.  A  bill 
of  exception  was  reserved  to  this  ruling.  On 
the  trial  of  the  exception  or  plea  of  estoppel 
the  administrator,  over  the  objection  of  the 
opponents,  was  permitted  to  have  the  testi- 
mony of  a  number  of  witnesses  taken  as  to 
the  conversations  between  the  parties  to  the 
acts  passed  between  the  widow  and  heirs  of 
the  deceased,  on  which  the  administrator 
based  his  claim  of  estoppel  before  and  at  the 
time  those  acts  were  passed,  in  order  to  show 
the  conclusion  reached  between  the  parties, 
and  whether  those  acts  were  or  were  not 
intended  as  a  final  settlement  of  the  succes- 
sion, and  a  compromise  of  all  the  differences 
of  the  parties  in  the  settlement  of  the  8ug< 
cession,  and  whether  same  did  not  include 
also  an  abandonment  in  favor  of  the  widow 
of  all  notes,  accounts,  and  crops  made  on  the 
plantation  up  to  that  time  in  consideration  of 
her  assuming  the  payment  of  the  debts.  The 
introduction  of  this  testimony  was  resisted 
on  the  ground  that  no  parol  evidence  was 
admissible  against  or  beyond  what  was  con- 
tained in  the  acts  pleaded  as  an  estoppel,  nor 
as  to  what  may  have  been  said  before  or  at 
the  time  of  making  them  or  since.  The  rea- 
son assigned  for  overruling  the  objection  was 
that  under^the  allegations  of  error  parol  evi- 
dence was  admissible  to  show  the  tme  nature 
of  the  transaction.  Bills  of  exception  were 
reserved  by  opponents  to  this  ruling.  On  the 
trial,  opponents  themselves  asked  to  have  6. 
H.  Guilbeau  and  Lucien  Cayret,  two  wit- 
nesses sworn  on  their  behalf,  answer  the  fol- 
lowing questions:  "Was  there  any  under* 
standing  or  agreement  between  the  heirs  dutw 
Ing  their  discussion  and  conversation  preced- 
ing or  at  the  time  the  acts  of  the  29th  ol 
December  were  being  signed  that  what  wai 
being  done  that  day  was  to  be  a  final  anc 
complete  settlement  of  the  rights  of  the  heir.< 
in  said  estate?  State  if  G.  H.  Guilbeau,  onf 
of  the  parties  to  those  acts,  did  not  categori- 
cally refuse  to  Mr.  Campbell  the  request  t* 
sign  a  discharge  in  favor  of  the  administrator 
on  that  day."  Opponents,  in  propounding 
said  questions,  stated  that  their  object  was. 
through  the  answers  thereto,  to  contradict  the 
parol  evidence  offered  by  the  administrator 
in  his  evidence  in  chief.  The  administrator 
objected  to  the  questions  on  the  ground  that 
Digitized  by  VjUUV  LC 
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ao  parol  evidence  was  admissive  against  or 
beyond  what  was  contained  in  the  acts  plead- 
ed to  alter,  vary,  or  contradict  the  statements 
contained  in  said  acts.  The  objections  were 
sustained  by  the  court  on  the  ground  that 
parol  evidence  was  not  admissible  to  contra- 
dict one's  own  statements  contained  in  a  no- 
tarial act.  Opponents  reserved  a  bill  of  ex- 
ceptions to  this  ruling.  Opponents  offered  in 
evidence  a  certified  copy  of  a  notarial  act 
signed  by  Maurice  Frances  on  the  13th 
February,  1891,  In  which  he  declared  that 
on  December' 29,  1893,  by  act  before  D.  A. 
Cochrane,  notary  public,  the  heirs  of  Dr.  R. 
J.  Francez  sold  to  him  (the  said  Maurice 
Francez)  certain  tracts  of  land  f  uUy  described 
in  said  act;  that  said  sale  was  made  to  him 
In  order  to  effect  a  partition  of  said  lands, 
and  was  not  Intended  to  convey  and  sell  to 
him  anything  more  than  the  lands  therein 
described,  and  that  said  sale  did  not  include 
any  other  rights  his  co-heirs  might  have  In 
the  succession  of  Dr.  R.  J.  Francez,  and  that 
thereafter  he  sold  to  each  of  his  co-heirs  his 
proportion  of  said  lands,  which  was  not  In 
full  of  each  of  said  co-heirs  in  said  succession 
of  Dr.  R.  J.  Francez.  The  administrator  ob- 
jected to  the  introduction  in  evidence  of  said 
act  on  the  ground  that  a  voluntary  party  to 
an  executed  contract,  who  has  reaped  and  re- 
tained the  benefit  of  it,  is  estopped  from  as- 
sailing said  contract;  that  a  party  would  not 
be  permitted  to  deny  in  his  own  interest  a 
state  of  facts  which  he  had  caused  others  to 
believe,  and  on  the  faith  of  which  they  had 
acted.  The  objections  were  sustained,  and 
the  act  excluded;  the  court  assigning  for 
further  reason  that  it  was  in  the  nature  of 
an  ex  parte  statement,  and  offered  for  the 
purpose  of  doing  indirectly  what  the  law  for- 
bids,—the  contradiction  by  a  party  of  a 
solemn  statement  made  by  him  in  a  notarial 
act  Opponents  reserved  a  bill  of  exception 
to  this  ruling.  The  district  court  rendered 
judgment  sustaining  the  plea  of  estoppel,  and 
dismissing  the  oppositions,  and  reserving  to 
the  administrator  the  right  to  file  a  proper  ac- 
count for  his  discharge.  Opponents  appealed. 
We  have  upon  several  occasions  referred 
to  the  course  to  be  pursued  by  an  adminis- 
trator seeking  to  have  his  final  account  ho- 
mologated, and  himself  discliarged.  Succes- 
sion of  Von  Hoven,  46  La.  Ann.  920,  921,  15 
South.  391;  Succession  of  Gaines,  46  La. 
Ann.  252,  14  South.  602;  Id.,  45  La.  Ann. 
1238,  14  South.  233;  State  v.  Theard,  48  La. 
Ann.  931,  20  South.  286.  The  administrator 
in  the  present  case  has  not  caused  the  widow 
in  community  and  the  heirs  to  be  cited,  as 
he  should  have  done,  and  issues  have  sought 
to  be  passed  upon  in  this  proceeding  in  the 
decision  of  which  they  are  interested.  The 
failure  of  the  administrator  to  make  then 
parties  is  evidently  due  to  the  belief  on  his 
part  that  what  he  claims  to  have  been  a 
complete  extrajudicial  partition  of  the  suc- 
cession had  the  effect  ipso  facto  of  making 
further  action  thereafter  in  the  premises  un- 
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necessary.  In  this  position  he  is  mistaken. 
It  is  his  duty  to  file  his  account,  make  prop- 
er parties,  and  by  proper  evidence  offered  by 
himself  account  for  everything  which  came 
under  his  administration,  or  for  which  he 
might  have  been  responsible.  If,  pending 
the  administration,  the  widow  and  heirs 
have  made,  without  objection  on  his  part 
and  that  of  the  creditors,  either  a  complete 
or  a  partial  partition,  and  by  reason  thereof 
have  withdrawn  by  consent  from  his  posses- 
sion and  control  the  whole  or  a  portion  of 
the  succession  property,  he  should  intro- 
duce the  acts  which  evidence  such  fact,  and 
leave  the  effect  of  the  same  to  be  determined 
on  the  trial  of  his  application  for  homologa- 
tion and  discharge.  That  application  should, 
in  case  of  oppositlonB,  be  regularly  assigned 
for  trial,  and  tried  contradictorily  between 
all  parties  in  interest  While  it  is  true  that 
the  duties  and  obligations  of  administrators 
may,  as  between  themselves  and  the  widow 
and  heirs  of  a  deceased  person,  be  lessened 
or  entirely  done  away  with  by  extrajudicial 
settlements  between  themselves,  where  the 
rights  of  creditors  are  not  jeopardized,  and 
the  administrator  urges  no  legal  objection 
to  such  a  course.  Rev.  Civ.  Code,  art.  1320; 
Westholtz  V.  Westholtz,  19  La.  Ann.  293, 294; 
Denton  v.  Woods,  Id.  358;  Succession  of 
Charmbury,  34  La.  Ann.  21;  Succession  of 
Baumgarden,  36  La.  Ann.  46;  Howes  v. 
Baxter,  46  La.  Ann.  1284, 16  South.  196.  We 
think  the  heirs  are  not  cut  off  from  having 
a  legal  examination  gone  into  as  to  the  scope 
and  effect  of  settlements  claimed  to  be  such 
in  any  given  case,  and  that  the  administra- 
tor should  pursue  the  regular  course  mapped 
out  by  law  for  the  homologation  of  his  ac- 
count and  his  own  discharge.  In  the  case  at 
bar  the  heirs  and  widow  evidently  disagree 
as  to  the  scope  of  the  various  acts  which 
were  passed  between  them.  One  of  them, 
on  the  face  of  the  act,  which  has  been  pro- 
duced as  evidencing  on  her  part  a  consent  to 
a  final  and  complete  settlement,  expressly 
limited  the  effect  of  the  various  acts  to  a 
partition  of  the  particular  property  referred 
to  therein.  As  to  this  particular  heir,  there 
has  apparently  been  no  consent  to  a  final 
settlement  If  so,  the  opening  of  these  mat- 
ters as  to  this  heir  opens  the  question  for 
discussion  as  to  all  of  the  parties.  Rev.  Civ. 
Code,  art.  1412;  Gay  v.  Marionneaux,  20  La. 
Ann.  358.  We  see  no  objection  to  the  ad- 
ministrator's (he  being  also  one  of  the  heirs) 
placing  of  record  a  plea  of  estoppel,  but  we 
think  that  in  matters  of  this  character  the 
case  should  be  sent  to  trial  after  all  parties 
have  been  called  in,  leaving  the  effect  to  be 
given  to  that  plea  to  be  determined  after 
hearing  and  knowledge  of  the  whole  case. 
We  think  the  court  erred  in  sustaining  the 
plea  of  estoppel;  that  the  administrator 
should  file  an  account  de  novo,  based  on 
what  he  considers  the  present  rights  and  ob- 
ligations of  parties  to  be;  that  the  widow 
and  all  the  heirs  shogld,,!^  ^cl^^^^^ 
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legal  situation  fixed  and  determined  contra- 
dictorily between  themselves  as  well  as  be- 
tween themselves  and  the  administrator. 
The  latter  can  renew  hereafter  all  exceptions 
and  objections  to  which  he  deems  himself 
legally  entitled  for  his  protection  and  de- 
fense. 

In  view  of  the  absence  of  parties  interest- 
ed in  the  subjectrmatter  of  the  settlement 
of  this  succession,  we  think  it  best  to  ex- 
press no  opinion  upon  the  incidental  ques- 
tions referred  to  in  the  briefs  of  counsel. 
It  may  not  be  amiss,  however,  to  call  atten- 
tion of  counsel  to  the  cases  of  Boyle  v.  Sib- 
ley, 22  La.  Ann.  446;  Matter  of  Tutorship  of 
Davis,  Id.  497,  and  Thezan  v.  Thezan,  28  La. 
Ann.  442,  and  to  their  possible  bearing  upon 
the  issues  in  the  future  which  the  present 
controversy  foreshadows.  For  the  reasons 
herein  assigned  it  is  hereby  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  of  the  .dis- 
trict court  be  annulled,  avoided,  and  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  the  administrator  to  file  a  new  ac- 
count and  tableau,  to  cite  the  widow  in  com- 
munity of  the  deceased,  and  his  heirs,  and 
contradictorily  between  said  parties  and  be- 
tween said  parties  and  himself  to  have  the 
rights  and  obligations  of  the  parties  in  inter- 
est fixed  and  determined,  leave  being  grant- 
ed to  the  administrator  to  renew  hereafter 
all  exceptions  and  objections  to  which  he 
deems  himself  entitled  for  his  protection  and 
defense.  Costs  of  both  courts  to  be  borne 
by  the  succession. 


WASmNGTON  V.  TOWN  OP  GREENWOOD. 

(Supreme  Court  of  Mississippi.  March  7, 1898.) 
Intozicatino  Liquors— Srllino  without  Licbnbb 
—Civil  Aotiom— Plbadiho. 
In  an  action  by  a  town  to  recover  a  pen- 
alty for  selling  intoxicating  liquors  without  a 
license,  defendant  is  not,  oy  moving  to  have 
the  declaration  made  more  specific  as  to  time, 
place,  persons  sold  to,  and  persons  present, 
barred  from  pleading  that  he  made  no  sales,  and 
so  force  the  plaintiff  to  proof. 

Appeal  from  circuit  court,  Leflore  county;  F. 
A.  Montgomery,  Judge. 

Action  by  the  town  of  Greenwood  against 
George  C.  Washington  to  recover  a  penalty  by 
reason  of  defendant  selling  intoxicating  liquors 
without  a  license.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

li.  M.  Southworth,  L.  P.  Yerger,  and  Cole- 
man &  McClurg,  for  appellant.  Williamson, 
Humphreys  &  Gwin,  for  appellee. 

TERRAL,  J.  On  the  9th  of  February,  1807, 
the  town  of  Greenwood  sued  out  an  attach- 
ment against  George  C.  Washington  for  ^00, 
and  on  the  19th  day  of  July,  1897,  filed  its  dec 
laratlon  to  recover  said  amount,  alleging  that 
during  the  years  1895  and  1896,  and  up  to  the 
9th  day  of  February,  1897,  said  Washington 
occupied  a  storehouse  in  the  town  of  Green- 


wood as  a  merchant  and  on  the  Ist  day  of 
February,  1897,  and  on  other  days  prior  there- 
to during  said  period  did  at  his  said  place  of 
business  sell  and  allow  to  be  sold,  and  did  give 
away  and  allow  to  be  given  away,  vinous,  spirit- 
uous, alchollc,  malt,  and  bitoxlcating  liquors, 
and  Intoxicating  bitters,  and  other  drinks, 
which,  if  drunk  to  excess,  will  produce  Intoxi- 
cation, to  wit:  On  the  26th  of  December,  1896, 
to  Lewis  Collins;  on  the  15tfa  of  March,  1896, 
to  Ben  Chirk;    on  31st  of  January,  1897,  to 

Grant  Thomas;  on day  of  — - — » toJohn 

Davis;  on day  of ,  to  Tom  Allen; 

on day  of  ,  to  Jim  Brown;    on 

day  of  — — ,  to  Pat  Mattox;  on  1st  of 

December,  1896,  to  Alex  Davis,— and  that  said 
Washington  had  no  license  to  sell  liquors,  and 
by  reason  of  said  sales  without  license  had  be- 
come obligated  to  pay  the  town  of  Green- 
wood 9500,  which  sum  is  demanded.  The 
19th  day  of  July,  the  day  of  the  filing  of  the 
declaration,  waa  the  first  day  of  the  July 
term  of  the  circuit  court  of  Lefiore  county. 
On  the  23d  of  July,  by  motion  made  under 
oath,  the  defendant  asked  the  court  to  re- 
quire the  plaintiff  to  '"name  specifically  the 
time^  place,  and  person  to  whom  liquors  men- 
tioned in  the  declaration  were  sold  or  given, 
and  the  persons  present,"  etc.  Whereup  m  the 
court,  on  the  motion  of  the  plaintiff,  treated 
the  defendant's  motion  as  a  plea  to  the  mer- 
its, and  rendered  a  judgment  by  default  that 
the  attachment  was  rightfully  sued  out  The 
defendant  below  then  pleaded  nil  dibet,  and 
a  jury  was  taken,  and  upon  the  conclus'on  cl 
the  evidence  a  peremptory  instruction  was 
given  for  the  plaintiflr. 

The  appellant,  we  think,  justly  complains 
that  he  was  not  permitted  to  plead  that  he 
had  made  no  sales  of  liquors,  and  so  put  the 
town  upon  proof  of  such  fact  There  were 
blanks  in  the  declaration  which  should  have 
been  filled,  and  we  see  no  impropriety  in  the 
defendant's  asking  for  the  particulars  of  the 
sales  upon  which  the  town  proposed  to  predi- 
cate a  recovery.  If  his  objection  had  been 
founded  upon  defects  less  obvious  than  those 
upon  the  face  of  the  declaration,  it  would 
have  been  but  reasonable  to  permit  the  de- 
fendant to  plead  any  plea  that  the  nature  of 
his  case  required.  His  motion  to  hare  the 
declaration  made  more  specific  was  held  to 
exclude  him  from  pleading  that  he  had  not 
sold  whisky  contrary  to  Uw,  and  a  peremp- 
tory instruction  followed  such  ruling.  The 
evidence  is  strong  that  the  appellant  was  en- 
gaged in  the  illicit  sale  of  whisky,  yet,  if  the 
sales  had  been  denied  by  pica,  instructions 
not  peremptory  in  their  nature  would  have  re- 
quired the  jury  to  pass  upon  the  evidence; 
for  some  imperfection  appeared  in  the  case 
of  every  witness,  to  such  extent  as  would 
have  made  it  harmful  for  the  court  to  direct 
a  verdict  by  a  peremptory  instruction,  if  a 
proper  plea  had  been  entered,  as  the  defend- 
ant had  offered  and  begged  to  do.  For  the 
error  of  the  court  in  not  permitting  the  ap- 
pellant to  plead  to  the  matters  alleged  in  the 
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affidaTit  or  the  declaration,  the  verdict  is  set 
aside,  the  judgment  ie  reversed,  and  the  case 
Is  remaiided,  with  liberty  to  appellant  to 
plead  any  plea  desired  by  him. 


DOGAN  ▼.  BARNES. 
(Supreme  Oanrt  of  MississSppi.    March  7, 1886.) 

Appeals— Jurisdiction. 
Where  the  mayor,  as  ex  officio  a  justice  of 
the  peace,  on  the  second  day  after  the  rendition 
of  a  certain  judgment  by  him,  certified  an  ap- 
peal bond  as  a  part  of  the  record  therein,  such 
appeal,  and  the  case  made  by  it,  was  properly 
in  the  circuit  court  for  its  adjudication. 

Appeal  from  circuit  court,  Tallahatchie 
county;  F.  A.  Montgomery,  Judge. 

Action  by  J.  A.  Dogan  against  R.  M. 
Barnes,  before  the  mayor  of  the  town  of 
Charleston,  in  which  plaintiff  recorered  judg- 
ment From  a  subsequent  judgment,  on  mo- 
tion, vacating  said  judgment  and  a  levy 
and  sale  thereunder,  and  quashing  the  eze* 
cution  therein,  plaintiff  appealed  to  the  cir- 
cuit court,  and  from  a  judgment  dismissing 
his  appeal  he  again  appeals.    Reversed. 

Mayes  &  Harris  and  R  R  Buntin,  for  ap- 
pellant    Eskridge  A  Dinkins,  for  appellee. 

TBRRAL,  J.  J.  A.  Dogan,  on  the  19th  day 
of  January,  1891,  before  T.  W.  Vause,  mayor 
of  the  town  of  Charleston,  recovered  a  judg- 
ment against  R  M.  Barnes  for  $196.72.  The 
judgment  was  rendered  at  the  return  term  of 
said  court  on  process  the  return  on  which 
was  as  follows:  ^'Executed  this  writ  by  per- 
sonal service  on  R  M.  Barnes,  this  Jan.  6, 
1891."  The  judgment  was  duly  enrolled  in 
the  office  of  the  cleric  of  the  circuit  court  of 
'TEdlahatchle  county.  On  the  18th  day  of 
August  1896,  an  execution  was  issued  on 
said  enrolled  judgment  returnable  on  the 
14th  day  of  September,  1896,  before  J.  D. 
Choate,  mayor  of  Charleston,  and  was  levied 
upon  the  B.  ^  of  N.  B.  ^  of  section  29,  town- 
ship 24,  range  2  E,  in  said  county,  which 
was  sold  on  the  14th  day  of  September,  1896, 
and  purchased  by  H.  H.  Dogan.  On  the  14th 
day  of  September,  1896,  upon  a  motion  made 
for  that  end,  said  J.  D.  Choate,  mayor  of 
Charleston,  and  ex  officio  a  justice  of  the 
peace  of  said  Tallahatchie  county,  set  aside 
and  vacated  the  said  judgment  and  the  levy 
and  sale  thereunder,  and  quashed  the  exe- 
cution. J.  A.  Dogan  appealed  to  the  circuit 
court  and  that  court  dismissed  his  appeal 
as  improperly  taken.  The  judgment  before 
Mayor  Choate  was  rendered  September  14, 
1896,  and  on  the  leth  of  September,  1896,  he 
certifies  Dogan*s  appeal  bond  as  a  part  of 
the  record;  and  so  it  must  be  that  the  appeal 
and  the  case  made  by  It  were  properly  in 
the  circuit  court  for  its  adjudication.  For 
the  error  of  the  court  in  dismissing  the  ap- 
peal, the  judgment  of  the  circuit  court  Is  re- 
versed, the  appeal  is  reinstated  in  said  court 
and  the  case  is  remanded  thereto  to  be  pro- 
ceeded in  according  to  right  and  justice. 


(75  Miss.   532) 
POTTER  V.  SPRINGFIELD  MILLING  00. 
(Supreme  Oourt  of  Mississippi.    March  7, 1898.) 
General  Agent— Adthorit7. 

1.  A  milling  company,  which  gives  an  agent 
authority  to  sell  its  flour  to  all  persons  wishing 
to  buy  within  certain  territory,  constitutes  him 
its  general  agent  for  that  purpose. 

2.  A  milling  company,  reserving  the  right 
of  rejection  of  orders  taken  by  its  selling  agent, 
is  bound  by  an  unqualified  contract  made  by  its 
agent  with  one  who  is  without  Icnowledge  of  this 
reservation. 

Appeal  from  circuit  court,  Union  county; 
Z.  M.  Stephens,  Judge. 

Action  by  J.  R  Potter  against  the  Spring- 
field Milling  Company  for  breach  of  contract 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

This  is  an  action  for  the  breach  of  con- 
tract The  plaintiif,  by  his  pleadings  and 
evidence,  showed  that  he  was  a  merchant  at 
Blue  Springs,  Miss.,  and  that  the  defendant 
was  engaged  in  the  sale  of  flour  at  Spring- 
field, Mo.,  and  that  on  the  14th  of  May,  1895, 
the  plaintiff  bought  of  W.  H.  Potts,  the 
traveling  salesman  of  the  defendant  100 
barrels  of  flour,  of  specified  brands  and 
prices,  and  on  80  days'  time,  and  that  the 
defendant  neglected  to  fulfill  such  contract. 
The  salesman,  Potts,  delivered  to  Potter  a 
memorandum  of  said  sale,  signed  by  him, 
stating  that  the  Springfield  Milling  Com- 
pany sold  to  J.  R.  Potter  100  barrels  of 
flour,  of  certain  brands,  at  specified  prices, 
and  on  30  days'  time,  which  was  put  in  evi- 
dence, and  the  plaintift  also  offered  evidence 
to  show  that  he  had  been  damaged  some  90 
cents  per  barrel  by  the  loss  of  said  bargain. 
The  salesman.  Potts,  it  was  shown,  was  au- 
thorized to  sell  the  fiour  of  defendant  to  all 
persons  wishing  to  buy  within  the  territory 
of  his  joperations.  A  member  of  the  defend- 
ant company  testified  that  the  company  re- 
served the  right  to  reject  any  of  Potts*  or- 
ders, and  had  rejected  this  one  in  favor  of 
Potter  because  it  was  impossible  to  buy  the 
wheat  to  fill  it  A  peremptory  Instruction 
was  given  for  the  defendant  and  plaintiff 
appealed. 

C.  Lee  Grum,  for  appellant  Le  Roy  Ken- 
nedy, for  appellee. 

TERRAL,  J.  We  are  of  the  opinion  that 
the  plaintiff  made  out  a  good  cause  of  action 
against  the  defendant  and  that  the  peremp- 
tory Instruction  for  the  defendant  was  error. 
The  authority  given  to  Potts  by  the  Spring- 
field Milling  Company  to  sell  its  fiour  to  all 
persons  wishing  to  purchase  constituted  him 
its  general  agent  in  that  business  (Story,  Ag. 
fi  17);  and  in  all  cases  of  general  agency  the 
principal  is  bound  by  the  acts  of  his  agent 
within  the  scope  of  the  authority  conferred 
on  him,  although  he  violates  his  instructions 
limiting  or  qualifying  the  exercise  of  such 
authority.  Id.  fi  126.  Potts,  as  the  sales- 
man of  the  defendant  milling  con 
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an  unquestionable  right  to  give  to  Potter  a 
sale  note  of  the  bargain,  and  this  was  proper 
to  be  done  in  this  instance  in  order  to  satisfy 
the  statute  of  frauds;  for  an  authority  con- 
ferred upon  an  agent  includes  all  the  neces- 
sary and  usual  means  of  executing  It  with 
eCrect  Id.  i  58.  The  contract  of  Potts  with 
plaintiff  to  sell  him  the  100  barrels  of  flour 
was  binding  upon  the  defendant  company, 
and  the  reservation  by  the  defendant  com- 
pany of  power  to  reject  the  orders  of  Potts 
was  Inoperative  as  to  all  persons  not  cog- 
nizant of  such  reserved  authority,  and  what- 
ever loss  was  sustained  by  the  plaintiff  by 
reason  of  the  neglect  of  the  defendant  to  ful- 
fill such  contract,  and  which  loss  could  not 
have  been  reasonably  avoided  by  the  plain- 
tiff, he  is  entitled  to  recover  in  this  action. 
Reversed  and  remanded. 


(76   Miss.    642) 

SMITH  V.  STATE. 
(Supreme  Court  of  Mississippi.    Feb.  7,  1898.) 

HOMIOIDB  —  IN8TBUCTION8  —  SbLT-DbPEN8B  —  Evi- 
DENOR — VbRDIOT. 

1.  On  a  trial  for  homicide,  in  the  absence  of 
evidence  of  threats  by  defendant,  or  that  he  had 
required  anything  to  be  done  by  the  deceased, 
an  instruction  in  which  the  guilt  of  the  defend- 
ant is  based  on  threats  to  kill  if  the  require- 
ment was  not  complied  with  is  erroneous. 

2.  A  charge  that,  "If  S.'s  conduct  at  the  time 
of  the  difficulty  was  such  as  to  compel  T.  to  act 
in  necessary  self-defense,  in  drawmg  his  pis- 
tol and  shooting  S.,  then,  under  the  Taw,  S.  is 
estopped  from  defending  himself  from  the  as- 
sault of  T.  by  killing  T.,"  is  objectionable',  as 
being  too  abstract. 

3.  An  instruction  predicatinia:  the  guilt  of  the 
accused  on  an  intention  to  kill  conceived  aft- 
er procuring  his  gun,  as  well  as  on  such  in- 
tention had  at  the  time  he  procured  it,  is  proper. 

4.  Modifications  of  charges  requested  by  de- 
fendant may  be  made  by  the  court  to  present 
the  state's  theory,  although  such  theory  may 
have  been  already  presented  in  the  state's  char- 
ges. 

6.  Where  It  appeared  that  deceased  had 
threatened  the  life  of  the  accused,  a  charge  that 
if  the  accused,  "not  being  armed  for  the  diffi- 
culty," was  assailed  by  deceased  shooting  him, 
and  the  accused  returned  the  fire,  killing  his  as- 
sailant, such  killing  was  justifiable,  is  errone- 
ous, as  making  the  right  of  the  accused  to  kill 
in  self-defense  dependent  on  his  being  armed. 

6.  A  charge  that  insulting  words  used  by  de- 
fendant would  not  amount  to  such  provocation 
as  would  deprive  him  of  the  right  of  self-defense 
was  improperly  refused. 

7.  Where  there  was  evidence  of  threats  by  de- 
ceased against  defendant's  life,  and  much  tes- 
timony as  to  defendant's  declarations  that  the 
gun,  which  he  had  rented  of  another  about  an 
hour  before  the  killing,  was  procured  for  the 
purpose  of  bird  hunting,  and  he  so  testified.,  the 
refusal  to  charge  thnt  if  defendant  procured  the 
gun  for  the  purpose  of  bird  hunting,  or  if,  a 
short  time  before  the  difficulty;  deceased  had 
threatened  to  kill  defendant,  then  defendant 
had  a  right  to  procure  a  gun  and  carry  it,  was 
error. 

8.  Where,  in  support  of  defendant's  claim 
that  the  killing  was  done  in  self-defense,  there 
is  testimony  that  the  deceased  made  the  first 
demonstration  by  striking  defendant  and  level- 
ing his  pistol  at  him.  though  the  testimony  be 
that  of  the  defendant  himself,  evidence  of  the 
bad  character  of  the  deceased  is  admissible. 


9.  Where  the  jury,  having  been  instructed 
that  a  verdict  of  guilty  would  result  in  a  death 
sentence,  and  that,  if  they  desired  defendant 
imprisoned  for  life,  they  should  so  state,  ren- 
dered a  verdict  of  guilty,  and  recommending  de- 
fendant to  the  mercy  of  the  court,  the  refusal  of 
the  court  to  ask  the  jury  what  was  intended  by 
the  recommendation  was  error. 

Appeal  from  circuit  court,  Lauderdale 
county;  G.  B,  Huddleston,  Judge. 

On  the  23d  day  of  November,  1896,  at 
about  3  o'clock  in  the  evening,  Wallace 
Smith,  standing  on  the  corner  of  St.  Oharles 
street,  in  the  city  of  Meridian,  Miss.,  shot 
Tom  Jemison  with  a  double-barrel  shotgun. 
When  the  first  shot  was  fired,  Jemison  was 
standing  near  Smith,  and  on  the  sidewalk, 
this  load  going  into  Jemlson's  right  side. 
Jemison  went  about  40  feet  hito  the  mid- 
dle of  the  street,  when  Smith  shot  him  again, 
this  load  taking  effect  in  his  left  temple  and 
shoulder.  From  the  effect  of  one  or  both  of 
these  wounds,  Jemison  died  in  a  few  min- 
utes. Smith  was  Indicted  for  the  murder 
of  Jemison,  and  was  tried  in  January,  1897. 
convicted,  and  sentenced  to  be  hung.  From 
that  judgment  he  appealed.    Reversed. 

The  following  is  the  substance  of  the  evi- 
dence: Dr.  J.  H.  Blanks,  for  the  state,  testi- 
fied that  Jemison  was  killed  November  23. 
1896,  near  the  corner  of  St.  Charles  street. 
In  Meridian,  Miss.;  that  he  heard  two  shots 
fired  very  close  together,  and  he  walked 
about  80  feet  to  the  front  of  the  drug  store, 
and  saw  Jemison  in  the  middle  of  the  street, 
and  Smith  about  40  feet  from  Jemison,  on 
St  Charles  corner,  with  a  gun  pointed  at 
Jemison.  He  then  walked  to  within  8  or  10 
feet  of  Jemison,  when  Smith  fired  again, 
and  Jemison  fell,  and  died  in  very  short  time. 
Was  looking  at  Smith  when  he  fired,  and  did 
not  know  what  the  attitude  of  Jemlson's 
pistol  was  when  Smith  shot  last  Jemison 
had  a  pistol  in  his  hand,  and  was  moving 
rather  towards  Smith.  He  ezajnined  de- 
ceased,  and  found  a  hole  In  his  right  side 
and  in  his  left  temple,  but  made  no  examina 
tlon  of  the  wound  in  the  side,  and  did  not 
know  which  one  produced  death.  Charles 
Nirdlinger  testified  that  he  kept  a  general 
line  of  sporting  and  hunting  goods,  and  that 
Smith  went  into  his  store  about  an  hour  be- 
fore Jemison  was  killed,  and  rented  a  gun 
for  the  evening,  and  asked  for  shells  loaded 
with  No.  1  bird  shot  but  he  did  not  have 
them.  Witness  kept  shells  loaded  with  buck- 
shot, and  Smith  knew  this.  Smith  was  in 
good  humor,  and  had  rented  guns  frequently 
before.  George  Falrchlld,  for  the  state,  tes- 
tified that  he  saw  Smith  five  or  ten  minutes 
before  the  shooting,  with  a  gun,  and  asked 
what  he  was  going  to  do  with  it;  and  Smith 
said  he  was  going  bird  hunting,  but  in  a  few 
minutes  said  he  was  not  going  out  of  town, 
that  a  son  of  a  bitch  had  robbed  him,  and 
tried  to  kill  him,  the  night  before,  and  he 
was  going  to  shoot  or  kill  him  when  he  met 
him  or  when  he  tackled  him.  Some  other 
witnesses  testified  as  to  hearing  Smith  m^e 
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some  threats  after  he  had  procured  the  gun. 
Ed  Simmons,  for  the  state,  testified  that, 
about  12  o'clock  on  the  23d  of  NoTember,  he 
was  in  a  billiard  room  on  St  Charles  corner; 
and  Smith  came  in,  and  he  went  into  the 
back  part  of  the  room  with  Smith,  and  Jemi- 
son  came  in  where  they  were,  and  appeared 
to  be  friendly  with  Smith,  and  he  left  them 
in  the  back  part  of  the  room  together,  and 
Smith  came  out  in  a  short  time,  and  tried  to 
g^  in  a  game  of  billiards,  but  failed,  and 
went  out,  and  came  back  with  a  gun,  and 
asked  witness  to  go  with  him.  They  went  to 
several  different  hop  Joints,  and  took  drinks 
together,  and  witness  was  with  Smith  until 
the  shooting,  and  heard  Smith  make  no 
threats,  as  testified  by  some  witnesses. 
They  went  down  the  street  to  St  Charles 
comer,  but,  just  before  reaching  the  comer, 
witness  stopped  to  talk  to  some  one;  and 
Smith  went  on,  and  he  saw  Smith  and  Jeml- 
son  go  around  the  comer.  He  then  went  on 
to  the  corner,  and,  just  as  he  got  to  the  cor- 
ner, Jemison  shot  his  pistol  at  Smith,  and 
then  they  both  fired  about  the  same  time* 
Jemison  then  staggered  into  the  street  about 
40  feet,  when  Smith  again  fired,  and  Jemison 
felL  Did  not  see  what  position  Jemlson's 
pistol  was  in  when  Smith  fired  last  Ben 
Windham,  for  the  state,  testified  that  he  was 
standing  on  the  comer  of  St  Charles  street 
talking  to  some  parties,  and  Jemison  was 
present  when  Smith  came  up,  and  said, 
'Tom,  I  want  to  see  you,"  when  they  walk* 
ed  together  to  the  comer,  and  went  around 
the  comer;  and  he  soon  heard  first  a  pistol 
shot  and  then  a  pistol  and  gunshot  together, 
and  In  a  short  time  he  saw  Jemison  in  the 
middle  of  the  street  and  Smith  shot  him 
again*  Did  not  know  what  the  position  of 
Jemison's  pistol  was  when  Smith  shot  last 
Charles  Dabbs,  for  the  state,  testified  that 
on  the  morning  of  the  killing,  he  was  talking 
with  Jemison  and  others,  and  Smith  came 
up,  and  he  and  Jemison  spoke  in  a  friendly 
manner.  Afterwards  he  saw  Smith  and 
Jemison  standing  facing  each  other  about 
two  feet  apart  and  talking,  and  heard  Smith 
say,  "You  hare  acted  a  dirty  son  of  a  bitch," 
and  began  to  pull  down  his  gun;  and  Jemi- 
son threw  his  right  hand  up,  and  said, 
"Don't  do  that"  and  they  both  fired  about 
the  same  time.  Did  not  see  Jemison  when 
Smith  began  to  pull  his  gun  down,  and  did 
not  know  what  the  position  of  his  pistol  was 
at  that  time.  Did  not  see  Jemison  draw  his 
pistol,  but  he  had  no  pistol  in  his  right  hand 
when  he  threw  it  up.  Only  three  shots  were 
fired.  Jemison  staggered  into  the  middle  of 
the  street  and  was  trying  to  raise  his  pistol, 
when  Smith  fired  the  last  shot  W.  R.  Nel- 
son, city  marshal,  for  the  state,  testified  that 
he  was  standing  with  his  back  to  St  Charles 
corner  and  about  sixty  yards  from  it.  He 
heard  three  shots,  and  turned,  and  saw  Jemi- 
son staggering  into  the  street,  with  a  pistol 
in  his  right  hand,  up  to  his  side,  and  Smith 
standing  on  the  comer,  with  a  gun  in  his 


hands,  pointed  at  Jemison.  He  ran,  and  got 
in  about  10  feet  of  Jemison  when  Jemison 
raised  his  pistol,  and  Smith  fired.  There 
were  other  witnesses  for  the  state,  but  the 
material  facts  as  testified  to  are  contained 
in  tlie  testimony  of  these  witnesses.  For  the 
defendant  several  witnesses  testified  that 
Jemison  fired  first  at  Smith,  and  that  Jemi- 
son had  his  pistol  raised  and  pointed  in  the 
direction  of  Smith  when  he  fired  the  last 
shot;  some  of  the  witnesses  saying  that 
Jemison  fired  twice  before  Smith  shot  first 
and  before  Smith  began  to  draw  his  gun,  and 
contradicting  the  witnesses  for  the  state  as 
to  threats  made  by  Smith  after  he  got  the 
gun.  Wallace  Smith»  in  his  own  behalf, 
testified:  That  the  first  time  he  saw  Jemi- 
son, on  the  23d  of  November,  was  in  front 
of  St  .Charles  Hotel,  when  Jemison  told  him 
not  to  present  a  check  which  he  had  given 
him,  as  he  had  no  money  in  the  bank.  That 
he  replied  that  if  the  check  was  not  good,  he 
might  as  well  tear  it  up,  and  he  did  tear  it 
up  in  Jemison's  presence,  and  left  him. 
That  was  about  9  o'clock  in  the  morning. 
He  saw  him  again  soon  afterwards,  and 
about  11  o'clock  he  saw  him  again  at  Wood- 
side's  Ten-Pin  Alley.  That  Jemison  said  to 
him  that  a  job  had  been  put  up  on  him  the 
night  before,  to  which  Smith  replied  that  he 
had  done  no  such  thing,  when  Jemison  said, 

"Don't  dispute  my  word,  you ;   I  will 

kill  you,"  and  jerked  out  his  pistol.  Some 
one  caught  the  pistol,  and  witness  retired 
from  the  room,  but  heard  Jemison  say,  "I 
will  kill  you  before  night"  He  saw  him  the 
fourth  time  in  a  hop  joint  and  he  asked 
Jemison  to  retract  the  threat  made  that 
morning,  when  Jemison  replied  that  he  never 
took  back  anything,  and  said  he  intended 
to  kill  him  the  next  time  they  met.  That  he 
afterwards  rented  the  gun  to  go  bird  hunt- 
ing, In  order  to  get  away  from  Jemison. 
That  he  walked  around  to  different  places 
with  Ed  Simmons,  and  took  drinks  at  differ- 
ent places,  and  met  Falrchild,  who  asked 
him  where  he  was  going  with  the  gun,  to 
which  he  replied  that  he  was  going  bird 
hunting,  but  afterwards  told  him  he  was  not 
certain  whether  he  would  go  or  not,  as  there 
was  a  man  in  town  who  had  robbed  him, 
and  threatened  to  kill  him,  and  that  if  he 
tackled  him,  he  was  going  to  shoot  him. 
That  he  and  Simmons  went  to  Nirdlinger's, 
and  came  back,  and  went  to  St  Charles  cor- 
ner, where  he  saw  Je^lison,  and  got  right  on 
him  before  he  saw  him.  That  he  said  to 
him,  "Col.  Tom,  can  I  speak  a  word  with 
you?"  To  which  Jemison  replied,  "Yes." 
That  they  walked  around  the  corner,  and 
witness  said,  "Col.  Tom,  could  I  get  as  much 
as  two  or  three  dollars  this  evening?  I 
need  it"     To  which  Jemison  replied,  "You 

G d  d n  son  of  a  bitch,  I  told  you  I  was 

going  to  kill  you,"  and  struck  him  with  his 
left  hand  under  the  chin;  and  that  he  saw 
Jemison's  pistol  in  his  right  hand,  and  point- 
ed at  witness,  when  witness  started  to  pull 
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his  gun  down,  and  Jemlson  said,  "Don't  do 
that,"  and  shot  him  at  the  same  time.  Wit- 
ness then  got  his  gun  down,  when  Jemlson 
shot  again,  inflicting  a  wound  on  his  arm, 
when  Jemlson  went  off  the  sidewalk  with  his 
pistol  still  pointed  at  witness.  Saw  Jemlson 
throw  his  pistol  up  to  shoot  when  witness 
fired.  Jemlson  then  fired  again,  and  stag- 
gered to  the  middle  of  the  street,  sometimes 
with  his  pistol  raised,  as  it  to  shoot,  and  then 
It  would  be  lowered,  until  he  got  in  the  mid- 
dle of  the  street.  Ue  raised  his  pistol  again, 
when  witness  fired,  and  Jemlson  fell.  The 
opinion  contains  a  further  statement  of  the 
facts. 

The  following  instructions  were  given  for 
the  state,  over  defendant's  objection: 

"(3)  If  the  Jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that,  shortly  be- 
fore the  difilculty,  Smith  hired  a  gun,  loaded 
it,  and  went  a}>out  town  making  threats 
against  the  life  of  Jemlson,  and  that  he 
went  to  where  Jemlson  was  standing,  call- 
ed him  aside,  and  provoked  the  difficulty, 
by  cursing  Jemlson,  and  by  attempting  to 
draw  his  gun  on  Jemlson,  and  that  such 
conduct  on  the  part  of  Smith  compelled 
Jemlson  to  draw  his  pistol,  and  shoot,  to 
protect' his  life  or  person  from  great  bodily 
harm  at  the  hands  of  Smith,  and  thereupon 
Smith  shot  and  killed  Jemlson,  then  Smith 
is  guilty  as  charged,  if  the  Jury  further  be- 
lieve the  shooting  on  the  part  of  Smith  was 
done  with  a  deliberate  design  to  effect  the 
death.*'  "(5)  The  court  charges  the  Jury 
that  if  they  believe  from  the  testimony  be- 
yond every  reasonable  doubt,  that  Smith 
threatened  the  life  of  Jemlson  on  the  day  of 
the  homicide,  and  shortly  preceding  the  dif- 
ficulty, and  that,  in  pursuance  of  these 
threats,  armed  himself  with  a  loaded  shotgun, 
and  went  In  search  of  Jemlson  for  the  purpose 
of  provoking  a  difficulty  with  him,  Intending  to 
kill  Jemlson  In  said  difficulty  In  the  eyent  Jeml- 
son refused  to  do  what  Smith  required  oi  him, 
and  that  Smith  finally  found  Jemlson,  and 
that  a  difficulty  brought  on  by  Smith  did 
ensue  very  shortly  after  Smith  and  Jemlson 
met,  and  that  during  said  difficulty  Smith 
shot  and  killed  with  a  shotgun  aforesaid, 
then  Smith  Is  guilty  of  murder,  even  though 
the  Jury  believe,  as  a  matter  of  fact,  Jemlson 
fired  the  first  shot,  and  the  Jury  should  so 
find."  **(8)  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  hired  the  gun,  and 
bought  the  cartridges,  intending  to  seek  and 
find  deceased,  and  provoke  a  difficulty  with 
him,  and  In  said  difficulty  to  use  said  gun  to 
slay  and  overcome  him,  and  that,  pursuant 
to  such  intent,  did  seek  and  find  him,  and 
did  by  word  or  act  provoke  a  difficulty  with 
deceased,  in  which  difficulty  he  (defendant) 
did  kill  deceased,  then  he  Is  guilty  as  char- 
j^ed,  though  deceased  fired  the  first  shot,  and 
the  Jury  should  so  find.  (9)  If  the  jury  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  Smithes  conduct  at  the  time  of 
the  difficulty  was  such  as  to  compel  Jemlson 


to  act  in  necessary  self-defense  in  drawing 
his  pistol  and  shooting  Smith,  then,  under 
the  law.  Smith  is  estopped  from  defending 
himself  from  the  assault  of  Jemlson  by  kill- 
ing Jemlson."  The  second  charge  asked  by 
defendant  was  as  follows:  ''t2)  If  the  Jury 
believe  from  the  evidence  that  Smith  was 
assailed  by  Jemlson  by  drawing  his  pistol 
and  shooting  at  him  (Smith),  and  if  the  Jury 
further  believe  that  said  shot  by  Jemlson 
took  effect  in  the  arm  of  Smith,  and  that 
Smith  returned  the  fire,  and  killed  Jemlson, 
then  such  killing  was  Justifiable,  and  the 
Jury  should  acquit.  And  if  the  Jury  further 
believe  that  after  Jemlson  had  shot  Smith, 
and  after  Smith  had  shot  Jemlson,  and  after 
Jemlson  had  left  the  sidewalk,  and  was  ad- 
vancing into  the  street,  that  Jemison's  con- 
duct, either  by  firing  his  pistol  or  holding  it 
in  a  position  to  fire,  or  by  doing  any  other 
act  which  indicated  an  intention  to  Qse  a 
deadly  weapon  and  do  Smith  some  great 
bodily  harm,  and  Smith  believed  that  he  was 
in  danger  by  the  use  of  such  weapon,  then 
Smith  was  Justifiable  in  killing  Jemlson,  and 
the  Jury  should  so  find."  The  court  modified 
this  instruction  by  inserting  after  ''Smith," 
in  the  first  line,  **not  being  armed  for  the 
difficulty,  or  not  provoking  it,"  and  by  adding 
in  the  second  line  of  the  second  paragraph, 
after  the  word  "Smith,"  "Smith  not  being 
armed  for  or  provoked  the  difficulty."  The 
eleventh  and  twelfth  instructions  asked  by 
the  defendant,  and  refused,  are  as  follows: 
"(11)  The  court  charges  the  Jury  that  even 
though  the  defendant  called  Jemlson  a  'son 
of  a  bitch,'  or  used  any  other  Insulting 
words,  yet  those  words  would  not  nor  would 
any  other  words,  amount  to  such  provoca- 
tion as  to  deprive  defendant  of  the  right  of 
self-defense.  (12)  The  court  instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  defendant  procured  the  gun  to  go  bird 
hunting,  or  if  they  believe  from  the  evidence 
that,  a  short  time  before  the  difficulty,  de- 
ceased threatened  to  kill  the  defendant,  then 
the  defendant  in  either  case  had  a  right  to 
procure  a  gun  and  carry  It."  From  a  ver- 
dict of  guilty  and  sentence  to  be  hanged,  de- 
fendant appealed,  his  motion  for  a  new  trial 
having  been  overruled. 

S.  A.  Witherspoon,  for  appellant  Wiley 
N.  Nash,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  fifth  instruction  for 
the  state  is  erroneous  in  two  particulars. 
There  is  no  evidence  that  Smith  made  any 
threats  before  he  procured  the  gun.  It  was 
therefore  improper  to  charge  that  if  the  Jury 
believed  he  "armed  himself  In  pursuance  of 
the  threats."  Again,  the  language  "in  tbe 
event  Jemlson  refused  to  do  what  Smith  re- 
quired of  him"  finds  no  support  in  the  tes- 
timony. The  necessary  effect  of  the  lan- 
guage is  to  say  to  the  Jury:  "If  you  believe 
Smith,  at  the  time  of  the  killing,  required 

Jemlson  to  pay  the  $24  gambling:  debt.,^r 
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part  of  it,  Intending  to  kill  bim  on  refusal 
to  80  pay,"  etc.,  "you  will  find  him  guilty  of 
murder."  The  only  evidence  on  this  point 
is  that  Jemison  told  Smith,  Monday  morning, 
that  he  had  no  money  in  the  bank  on  which 
the  check  was  drawn,  and  that  Smith  then 
said  to  Jemison  he  would  destroy  the  check, 
and  then  tore  it  up,  in  his  presence;  and 
Smith's  testimony  that  he  said  to  Jemison, 
as  they  walked  around  the  corner  together, 
with  Smith's  right  hand  on  Jemison's  shoul- 
der, "CJoI.  Tom,  can  I  get  as  much  as  two  or 
three  dollars  from  you?  I  need  it;"  and  that 
immediately,  as  Smith  testifies,  Jemison 
cursed  him,  struck  him,  and  attacked  him. 
This  falls  far  short  of  showing  that  Smith 
at  that  time  required  Jemison  to  pay  the  two 
or  three  dollars,  intending  to  kill  him  if  he 
did  not.  The  other  testimony,  that  Smith 
had  said  that  Jemison  had  robbed  him,  is 
coupled  with  the  further  statement,  made 
at  the  time,  that  Jemison  had  threatened  to 
kill  him,  and  had  sworn  he  would  kill  Smith, 
and  that  no  man  could  treat  him  (Smith) 
that  way  and  live,  and  related  thus  to  Jemi- 
son's whole  conduct  towards  Smith,  as  Smith 
detailed  it,  and  not  to  the  mere  debt  matter. 
And  all  the  other  evidence  as  to  the  threats, 
as  to  Smith's  procuring  the  gun,  and,  while 
having  the  gim,  having  threatened  to  kill 
Jemison,  and  having  sought  for  Jemison, 
and  having  killed  him  when  found,  he 
(Smith)  provoking  the  difficulty,  and  as  to 
this  being  murder,  had  been  abundantly 
charged  on,  and  correctly,  in  that  phase  of 
the  case.  The  vice  of  this  language  is  that 
It  selects  and  singles  out  and  predicates  guilt 
upon  Smith's  requiring  Jemison  at  the  time 
to  pay  the  debt  or  part  of  it,  or  be  killed  if 
he  refused  to  do  that,  when  the  testimony 
does  not  show  he  did  so,  at  the  time,  re- 
quire any  such  thing.  There  must  have 
been  testimony  that  such  particular  require- 
ment was  made  by  Smith,  intending  to  kill 
Jemison  if  the  requirement  was  not  complied 
with,  if  guilt  is  to  be  predicated  on  that  par- 
ticular state  of  facts.  The  instruction  does 
not  set  out  what  was  said  or  done,  at  the 
time,  in  the  nature  of  a  requirement  of  any 
kind,  but  assumes  Smith  required  something 
to  be  done,— "what  was  required  of  him 
[Jemison],"  says  the  charge,— without  testi- 
mony that  anything  was  there  required  to 
be  done  by  Jemison,  on  the  failure  to  do 
which  Smith  would  kill  him.  On  the  new 
trial  the  charge  can  be  purged  of  these  er- 
rors. 

The  ninth  instruction  for  the  state  is  objec- 
tionable, as  being  an  abstract  charge  as  to 
what  would  deprive  Smith  of  the  right  of 
self-defense,  when  the  court  had  put  that 
doctrine  fully  in  the  better  form,— the  con- 
crete form.  It  was  better  and  safer  to  tell 
the  Jury  what  facts,  if  believed  by  them, 
would,  in  law,  deprive  Smith  of  the  right  of 
self-defense,  than  to  submit  that  matter  to 
them  in  this  abstract  way.  The  safe  paths 
are  the  best  in  dr^-wing  instructions. 


We  do  not  think,  on  the  facts  of  this  case, 
the  third  and  eighth  charges  for  the  state  are 
open  to  the  objections  urged  to  them.*  The 
principle  of  these  instructions  is  that  Smith 
would,  in  the  case  stated  in  them,  be  guilty 
of  murder,  not  only  if  he  had  procured  the 
gun,  intending  when  he  procured  it  to  kill, 
etc.,  but  also  if,  having  procured  the  gun, 
without  such  intention  originally,  he,  while 
armed  with  it,  then  conceived  such  intention, 
made  the  threats,  followed  them  up  by  kill- 
ing, etc.  We  think  Long's  Case,  52  Miss., 
at  page  38,  sustains  the  view  of  the  learned 
circuit  Judge.  And  for  the  same  reason  we 
think  the  court's  modifications  of  the  defend- 
ant's third,  fourth,  fifth,  and  ninth  charges 
were,  on  the  facts  of  this  case,  correct.  The 
modification  of  the  ninth  charge  could  have 
been  more  clearly  put 

The  court's  modificatioii  of  the  defendant's 
first  charge  was  also  correct.  The  complaint 
as  to  these  modifications,  that  the  court  had 
already  presented  the  state's  theory  in  the 
state's  charges,  and  should  not  have  tacked 
onto  the  defendant's  charges  these  modifica- 
tions, is  not  tenable,  under  our  practice  of 
prohibiting  the  judge  from  charging  the  law 
of  a  case  In  one  whole  and  harmonious  writ- 
t^  series  of  charges,  and  substituting  the  prac- 
tice of  only  allowing  him  to  charge  on  the 
written  request  of  the  parties. 

The  modification  of  the  second  charge  ask- 
ed by  defendant  is  fatally  erroneous.  It  an- 
nounces the  rule  that  the  defendant  was 
guilty  of  murder  if  he  was  merely  "armed 
for  the  difficulty."  One  whose  life  has  been 
threatened,  and  who  may  be  expecting  an  at- 
tack in  consequence,  surely  has  the  right  to 
arm  himself  for  defense  against  such  an  at- 
tack. Yet  the  modification  denies  this,  and 
cuts  off  the  right  of  self-defense  in  such  case. 
The  other  part  of  the  modification —**or  not 
provoking"  the  difficulty— is  unintelligible,  in 
view  of  the  language  of  the  instruction 
which  goes  upon  the  theory  that  Jemison 
was  the  **assailant."  It  puts  Smith's  Justi- 
fication on  the  ground  that  "if  the  Jury  be- 
lieve," etc.,  that  "Smith  was  assailed  by 
Jemison,  by  drawing  his  pistol,"  etc.  How 
could  the  Jury  believe  that  *'Smith  was  as- 
sailed by  Jemison."  and  also  believe  that 
Smith  provoked  the  difficulty  by  assailing 
Jemison?  The  words  of  Smith  could  not 
constitute  legal  provocation  for  Jemison*s 
killing  Smith.  The  idea  In  the  charge  Is 
that  if  Jemison  began  the  difficulty,  etc.,  and 
Smith  did  not  It  turns  upon  the  question* 
who  made  the  first  overt  act?  The  idea  in 
the  mind  of  the  court  must  have  been  that 
if  Smith  in  any  way  provoked  the  difficulty, 
using  such  provocation  as  a  cover  for  his  in- 
tent to  kill,  in  order  to  make  Jemison  com- 
mit some  overt  act  and  ther  kill  Jemison, 
he  would  be  guilty;  but  the  modification 
does  not  so  state.  Again,  It  is  further  true 
that  one  may  provoke  a  difficulty,  and  in 
good  faith  abandon  It  and  then  be  turned 
on  murderously  by  his  adversary.  Merely 
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provoking  the  fight— which  fight,  on  the  case 
stated  abovef  a  party  had  abandoned,  In 
good  *falth— would  not  cut  off  the  right  of 
self-defense.  The  party  provoked  In  such 
case  must  not  go  beyond  his  own  defense, 
and  kill  one  who  has,  in  good  faith,  given  up 
the  fight  We  mean  to  intimate  no  opinion 
as  to  whether,  on  the  facts  of  this  case, 
Smith  had,  at  any  time,  abandoned  this  fight, 
but  are  merely  pointing  out  the  fact  that  the 
modification  makes  the  charge  unintelligible, 
on  the  theory  on  which  It  was  drawn,  and 
was  without  the  qualifications  essential  to 
tlie  correctness  of  the  modification. 

The  eleventh  Instruction  asked  by  the  de- 
fendant should  have  been  given,  as  should 
also  the  twelfth  instruction.  There  is  much 
testimony  by  different  witnesses  of  Smith's 
declaration  that  he  got  the  gun  to  go  bird 
hunting,  and  he  so  swears.  Simmons,  a 
state  witness,  who 'was  with  him  nearly  all 
the  time,  testifies  to  these  declarations,  and 
that  he  heard  no  threat  against  Jemison. 
On  this  testimony,  which  he  had  a  right  to 
submit  to  the  jury,  and  which  was  sub- 
mitted to  the  jury,  he  was  entitled  to  the 
charge.  The  jury  may  not  have  believed 
this.  They  may  have  believed  that,  staying 
In  town,  as  he  did,  and  not  going  on  hunt- 
ing, as  he  said  he  Intended  to  do,  he  never 
meant  to  go  hunting,  but  was  really  using 
that  as  a  pretext  But  that  was  for  them, 
as  all  other  facts;  and  the  testimony  being 
in,  as  we  have  stated,  he  was  certainly  en- 
titled to  the  law  announced  In  the  charge. 

The  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  charges  asked  by  the  defendant 
were,  on  the  facts  of  this  case,  properly  re- 
fused. The  fourteenth  does  not  follow  the 
language  of  the  witness.  Its  language  is 
that  defendant  shot  Jemison  **whfle  Jemison 
had  his  pistol  drawn,''— not  "after  Jemison 
had  tackled  him."  Jemison  might  have  had 
his  pistol  drawn  in  self-defense,  not  having 
tackled  Smith  at  all. 

With  the  exceptions  indicated,  the  charges 
are  correct,  and  we  have  thus  fully  gone 
over  all  the  numerous  charges  given  both 
sides,  that  on  the  new  trial  the  court  below 
may  have  a  proper  guide. 

The  defendant  offered  to  show  by  the  tes- 
timony of  a  number  of  witnesses,  and  by  him- 
self, that  Jemison  went  armed  habitually,  and 
that  his  general  reputation  was  that  of  a  vio- 
lent and  dangerous  man,  and  that  all  this  was 
known  to  defendant  There  is  the  greatest 
uncertainty  on  the  testimony  in  the  record  as 
to  who,  at  the  time  of  the  difficulty,  made  the 
first  overt  act  towards  beginning  it.  Several 
witnesses  testify  that,  when  they  first  saw 
the  gun,  it  was  on  Smith's  shoulder,  pointing 
backward,  and  that  he  immediately  reached 
up,  and  brought  it  to  a  position  where  It  was 
pointing  up,  and  immedlatfely  after  threw  it 
on  Jemison,  and  fired  his  first  shot  But  they 
do  not  testify  that  they  heard  or  saw  the  be- 
ginning of  the  difficulty.  They  did  not  see 
when  Jemison  drew  his  pistol,  and  they  all  tes- 


tify that  Jemison  shot  Smith  before  Smith  shot 
Jemison.  Several  witnesses  testify  that  Jemi- 
son struck  Smith  with  his  left  hand,  jumped 
back,— some  say  about  ten  feet,— and  shot  first. 
A  large  number  of  witnesses  testify  tiiat  Jemi- 
son shot  twice  before  Smith  shot,  and  one 
tbinlcs  three  times.  Not  a  shigle  witness  saw 
when  Jemison  drew  his  pistol.  There  are  two 
witnesses  who  do  testify  on  this  pohit  as  to 
who  began  the  difficulty,  by  the  first  overt  act 
— Dabbs  and  Smith.  Accordhig  to  Dabbs, 
Smith  dearly  made  the  first  overt  demonstra- 
tion. According  to  defendant,  Jemison  clearly 
made  the  first  overt  demonstration.  Theh*  tes- 
timony is  in  direct  and  irreconcUabie  confiict 
The  rule  is  perhaps  stated  as  well  as  it  can  be 
hi  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  872,  in 
these  words:  "When  there  is  evidence  show- 
hig,  or  tending  to  show,  that  the  defendant  act- 
ed in  self-defense,  under  reasonable  apprehen- 
sion that  his  life  was  In  danger,  or  that  he 
was  in  great  danger  of  bodily  harm,  because 
of  some  act  of  the  deceased,  done  at  the  time 
of  the  killing,  or  If  the  evidence  in  respect  to 
the  homicide  tending'  to  prove  the  guilt  of  the 
defendant  Is  wholly  circumstantial,  and  the 
character  of  the  slaying  is  in  doubt,  evidence 
of  the  bad  character  of  the  deceased,  in  this 
respect,  is  admissible."  And  the  authorities 
are  quite  fully  marshaled  in  the  notes,  from 
most  of  the  states,  hiduding  our  own.  One 
may  not  be  killed  simply  because  he  is  violent 
and  dangerous,  for  the  violent  aa  well  aa  the 
peaceable  are  within  the  protection  of  the  law. 
But  the  very  soul  of  self-defense  is  that  the 
defendant  had  reasonable  ground  to  apprehend 
death  or  great  bodUy  harm  at  the  hands  ol 
his  adversary.  And  one  of  the  elements  en- 
tering into  the  reasonableness  of  such  appre- 
hension is  the  character  of  such  adversary  as  a 
violent,  vindictive,  and  dangerous  man,  luiown 
to  be  such  to  the  defendant  In  Splvey's 
Case,  &8  Miss.  866,  the  qualification  is  added 
that  there  must  be  some  testhnony  showing 
that  the  deceased  made  the  attaclc.  Now,  here 
Smith's  testimony  abundantiy  shows  such  at- 
tack. Whether  true  or  false  is  a  question  for 
the  jury.  But  he,  havhig  so  testified,  and  be- 
ing, under  the  statul;e  permitting  him  to  tes- 
tify, a  witness  as  much  as  any  other  witness 
in  the  case,  the  qualification  in  the  Spivey 
Case  is  met  The  doctrine  above  announced 
in  Am.  &  Eng.  Enc.  Law  is  fully  sustained  by 
Cotton  V.  State,  31  Miss.  504;  Spivey  v.  State. 
58  Miss.  866;  Moriarty  v.  State,  62  Miss.  660; 
and  Khig  v.  State,  65  Miss.  576,  5  South.  97. 
See,  especially,  King's  Case  and  Spivey's  Case. 
In  Hart  v.  State,  38  Fla.  39,  20  South.  805,  a 
case  where  there  was  no  testimony  save  that 
of  the  defendant  showing  any  attack  by  de- 
ceased, it  was  expressly  held  that  the  statute 
making  the  defendant  a  competent  witness, 
his  testimony  alone  is  enough  to  lay  the  pred- 
icate for  the  admission  of  proof  of  the  vio- 
lent character  of  the  deceased.  This  is  the 
necessary  result  of  the  statute  giving  him 
the  status  of  a  competent  witness.  Testify- 
ing to  the  attack,  this  testimony  is  for  the 
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Jury  alone  to  pass  upon,  as  to  Its  tmth  or 
falsity;  but,  if  it  shows  an  attack,  it  makes 
this  character  of  testimony  just  as  compe- 
tent, as  matter  of  law,  as  would  the  testi- 
mony of  any  other  witness.  It  was  held  in 
King's  Case  that  testimony  (the  proper  predi- 
cate being  laid)  that  the  "deceased  habitual- 
ly went  armed  with  concealed  deadly  weap- 
ons, and  that  appellant  was  cognizant  of 
this  fact,  and  that  the  deceased  was  general- 
ly reputed  in  the  community  In  which  he 
liyed  to  go  so  armed,  and  that  this  was 
known  to  appellant,"  should  have  been  ad- 
mitted. Under  the  testimony  in  this  case, 
and  these  authorities,  we  think  the  court 
erred  in  excluding  the  proffered  testimony. 
It  was  proper  to  go  to  the  jury  to  be  given 
by  them  such  weight  as  they  thought  it  en- 
titled to  in  "exhibiting,*'  In  the  graphic  lan- 
guage of  Judge  Campbell  in  Spivey's  Case, 
snpra,  "the  deceased  before  the  jury,  just  as 
he  confronted  the  defendant  when  he  shot 
him/' 

The  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  recommend 
him  to  the  mercy  of  the  court"  They  had 
been  fully  charged  that  a  verdict  of  guilty 
would  result  in  the  death  sentence,  and  that, 
if  they  desired  him  imprisoned  in  the  peni- 
tentiary for  life,  they  should  so  state  in  their 
verdict.  And  the  verdict,  in  view  of  this, 
is  certainly  extraordinary.  Appellant's  coun- 
sel insisted  that  the  court  should  ask  each 
juror  what  he  meant  by  the  words  "recom- 
mend him  to  the  mercy  of  the  court,"  and 
the  court  refused  to  do  so.  Appellant's  coun- 
sel then  asked  the  court  to  allow  him  to  pro- 
pound that  question,  and  this  the  court  de- 
clined to  do,  and  appellant  excepted,  and 
insists  that  it  was  error  in  the  court  not  to 
have  this  ambiguous  and  clouded  form  of 
verdict  explained,  so  that  the  jury  might 
be  permitted  to  render  a  verdict  which,  in 
form,  would  express  their  exact  finding. 
Ten  of  the  jury  filed  an  afDdavit,  setting  out 
that  each  member  of  the  jury  agreed  that 
the  defendant  ought  hot  to  be  convicted  of 
any  offense  for  which  he  should  either  be 
hung  or  sentenced  to  the  penitentiary  for 
life,  but  that  he  ought  to  be  imprisoned  in 
the  penitentiary  for  a  term  of  years,  accord- 
ing to  the  "mercy  of  the  court,"  and  that 
they  believed  the  legal  effect  of  the  words 
''recommend  him  to  the  mercy  of  the  court" 
would  be  to  send  the  defendant  to  the  peni- 
tentiary for  a  term  of  years,  and  that  no 
member  of  the  jury  would  have  returned 
the  verdict  they  rendered  if  they  had  known 
that  the  effect  of  it  would  be  to  sentence  the 
defendant  to  death.  We  do  not  think  we 
can  regard  this  afQdavit,  since  its  effect,  indi- 
rectly, at  least,  would  be  to  impeach  the 
verdict.  But  the  question  remains  whether, 
in  a  capital  case,  the  court,  upon  the  request 
made,  should  not  have  exercised  the  power 
it  undoubtedly  had  of  asking  the  question, 
and  having  the  jury  clear  up  their  finding. 


The  jury  was  polled  in  the  ordinary  form, 
but  this,  of  course,  did  not  meet  the  diffi- 
culty. The  learned  circuit  judge  was,  we 
suppose,  misled,  and  very  naturally,  by  the 
language'  of  the  court  in  Penn's  Case,  62 
Miss.  477,  to  the  effect  that  "as  the  jury  was 
polled,  and  counsel  could  not  have  had  any- 
thing more  than  that  done  if  present,"  no 
harm  resulted  to  the  accused.  But  that  was 
said  with  reference  to  the  point  there  made, 
—that  the  Jury  were  polled  in  the  absence  of 
counsel  for  the  defendant  As  the  only 
thing  there  insisted  upon  was  the  mere  poll- 
ing of  the  jury  in  the  ordinary  form,  and  as 
the  court  did  that  thing,  of  course  as  to  that 
point  no  prejudicial  error  was  committed. 
But  in  that  very  case  it  was  held  that  it  was 
"proper"  for  the  court  to  have  inquired  of 
the  jury  what  was  meant  by  the  addition  to 
the  finding  of  guilty  the  words  "and  plead 
the  mercy  of  the  court,"  and  the  court  ex- 
pressed the  wish  that  this  "apparent  cloud 
upon  the  verdict  had  been  dispelled."  In 
Shines'  Case,  42  Miss.  833,  it  was  held  that, 
where  a  verdict  is  uncertain,  ambiguous,  or 
informal,  the  court  has  the  most  unquestion- 
able right  to  direct  the  jury  to  correct  the 
form  of  their  verdict  before  discharging 
them."  There,  in  a  prosecution  for  grand 
larceny,  the  jury  had  failed  to  find  the  value. 
Gipson's  Case,  38  Miss.  310,  311,  is  directly  in 
point.  That  was  an  indictment  for  assault 
and  battery,  with  intent  to  kill  and  murder. 
The  verdict  was:  "We,  the  jury,  find  the 
accused  guilty  of  an  attempt  to  commit  man- 
slaughter, but  earnestly  recommend  him  to 
the  mercy  of  the  court,  believing  that  the 
higher  penalties  inflicted  for  the  actual  com- 
mittal of  such  offenses  would  be  more  severe 
than  the  circumstances  attending  the  case 
would  require."  The  court  asked  the  jury, 
"if  they  found  the  accused  not  guilty  of  an 
assault  and  battery  with  intent  to  kill  and 
murder,  and  found  him  guilty  of  an  assault 
in  the  attempt  to  commit  manslaughter,"  to 
which  they  responded,  without  being  polled, 
in  the  afllrmative.  And  the  verdict  was  en- 
tered in  accordance  with  this  verbal  re- 
sponse. Afterwards  appellant  moved  to 
have  the  first  verdict  entered  as  rendered. 
The  court  overruled  the  motion,  and  the  de- 
fendant excepted,  and  this  court  said  (page 
311):  "The  entry  in  the  record  is  in  accord- 
ance with  the  ascertained  views  of  the  jury; 
and  it  was  competent  to  make  such  inquiry 
as  would  enable  it  to  comprehend  the  will 
and  intention  of  the  jury  in  reference  to  their 
finding,  when,  in  the  opinion  of  the  court, 
there  was  any  doubt  or  uncertainty  in  the 
language  employed  by  them."  The  thing  to 
be  "ascertained"  is  "the  will  and  intention 
of  the  jury"  in  their  finding.  That  is  what 
the  court  should  know,  that  the  proper  sen- 
tence of  the  law  may  follow  upon  their 
actual  finding,  not  upon  what  is  not  their 
actual  finding.  Of  course,  the  legal  effect 
of  the  verdict  in  this  case,  in  the  words  used, 
is,  by  legal  constructic^||^g^^^,J^uJ:^^Jig^ 
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words  employed  In  a  verdict  are  the  mere 
vehicle  for  conveying  the  Jury's  will;  and, 
where  there  are  words  In  the  verdict  raising 
an  "apparent  cloud"  as  to  what  the  actual 
Intent  and  finding  of  the 'jury  Is,  the  court, 
whether  asked  or  not,  should  "dispel  that 
cloud,"  and  have  the  jury  make  plain  their 
meaning.  And  the  court,  of  course,  had  the 
amplest  power  to  do  this,  and,  if  necessary, 
to  send  them  back  to  the  jury  room,  to  ren- 
der a  clear  and  unambiguous  verdict;  and 
most  especially  should  this  ample  power  be 
exercised  in  a  capital  case.  We  think  the 
court  should  have  asked  the  question,  and 
fully  exercised  its  undoubted  power  to  clear 
up  the  verdict,  and  that  it  did  err  in  not  do- 
ing so.  Reversed,  new  trial  granted,  and 
remanded. 


POWELL  V.  STATE. 

(Supreme  Court  of  Mississippi.    March  7,  1898.) 

Cbihinal  La.w  — Evidence  — Testimoitt  osr 

FoRMJBR  Trial. 

1.  Where  the  testimony  of  defendant,  given 
on  the  preliminary  examination,  was  taken 
down  by  the  magistrate,  and  is  admitted  in  evi- 
dence at  the  trial,  it  is  error  to  permit  witnesses 
to  testify  as  to  what  defendant's  testimony  was. 

2.  The  testimony  of  defendant,  given  on  the 
trial  of  a  co-defendant  as  a  witness  for  the 
state,  is  Inadmissible  on  his  trial. 

Appeal  from  circuit  court.  Hinds  county; 
Robert  Powell,  Judge. 

George  W.  Powell  was  convicted  of  forgery, 
and  he  appeals.    Reversed. 

The  appellant  and  one  Ed  Robinson  were 
jointly  indicted  by  the  grand  jury  of  the 
First  district  of  Hinds  county,  at  the  July 
term,  1897,  for  forging  a  certain  order 
against  the  American  Express  Company,  on 
the  16th  day  of  November,  1896.  On  the 
trial  at  the  said  July  term,  1897,  a  nolle 
prosequi  was  entered  by  the  district  attor- 
ney as  to  Ed  Robinson,  and  the  said  Robinson 
was  used  by  the  state  as  a  witness  against  this 
appellant.  The  appellant  was  convicted,  and 
sentenced  to  the  penitentiary  for  a  term  of 
two  years.  A  motion  for  a  new  trial  was 
made  by  appellant,  which  motion  was  over- 
ruled, and  appellant  appealed,  assigning, 
among  other  errors,  that  the  court  erred  in 
admitting  the  evidence  of  the  defendant 
given  while  under  oath  before  the  police 
justice  court  on  the  preliminary  examina- 
tion. 

W.  L.  Easterling  and  Brame  &  Alexander, 
for  appellant  Wiley  N.  Nash,  Atty.  Gen., 
for  the  State. 

WHITFIELD,  J.  This  is  an  exceedingly 
confused  record.  We  deduce  this  as  the  fair 
result  of  the  record:  First,  that  on  the  trial 
of  the  appellant  his  written  statement  was 
taken  down  by  the  magistrate,  and  read  to 
the  jury  in  the  circuit  court,  although  it  is 
not  in  the  record  here.  Notwithstanding  this 
written  statement  was  taken  down,  and  was 


the  best— and,  not  being  lost  or  destroyed, 
but  actually  read  to  the  jury,  the  exclusive- 
evidence  as  to  what  he  said,  various  wit- 
nesses testified  orally  to  what  his  testimony 
was.  This  was  error.  Wright  v.  State,  60 
Miss.  332.  The  learned  circuit  judge  seems 
to  have  gone  off  on  the  Idea  that  he  pleaded 
guilty.  But  the  statement  was  the  evidence 
to  prove  that,— not  oral  testimony  as  to  what 
was  in  the  statement  And,  besides.  It  seems 
to  us  that  the  oral  evidence  does  not  show 
any  plea  of  guilty  of  forgery.  Again,  it 
seems  that,  on  the  trial  of  one,  at  least,  of 
his  co-defendants,  appellant  was  examined 
as  a  sworn  witness  for  the  state,  and  this 
testimony  was  admitted.  This,  also,  was  er- 
ror. Farkas  v.  State,  60  Miss.  848.  Excep- 
tions were  reserved  to  these  rulings.  Re- 
versed and  remanded. 


MAXWELL  et  aL  v.  OHAMBERLIN. 

(Supreme  Court  of  MississippL     March  7, 
1898.) 

Parol  fiviDSKCB—VENDORs*  Libns— Assumption 
BT  Gkantbb. 

1,  Where  the  agreement  for  a  conveyance 
and  the  deed  conveying  the  property  merely 
show  a  sale  subject  to  an  existing  lien,  parol 
evidence  is  inadmissible,  in  the  absence  of 
fraud  or  mistake,  to  show  that  the  grantees 
agreed  to  pay  the  debt  represented  by  the  lien. 

2.  From  a  clause  in  a  contract  of  sale.  "Said 
lots  and  houses  being  charged  in  solido  with  ven- 
dors' liens."  and  a  clause  in  a  deed  of  the  same 

groperty,  'This  conveyance  being  made  subject, 
owever,  to  the  vendors'  lien  in  solido  on  the 
property  conveyed,"  it  cannot  be  assumed  that  the 
grantees  agreed  to  pay  the  debt  represented  by 
such  Men. 


Appeal    from    chancery    court,    Noxubee 
county;   A.  M.  Byrd,  Chancellor. 

Bill  by  S.  D.  Chamberlin  against  Maxwell, 
Peale  &  Allen.     From  a  decree  for  plaintiff, ' 
defendants  appeal.     Reversed. 

Frank  Johnston,  for  appellants. 

WOODS,  C.  J.     The  appellee  exhibited  his 
bill  in  the  chancery  court  of  Noxubee  for  the 
enforcement  of  an  agreement,  as  averred  by 
the  bill,  made  by  the  appellants  with  appel- 
lee, by  which  tbey  assumed  the  payment  of 
three  notes,'  two  of  $112.50,  each,  and  one  for 
$500,  made  by  the  appellee  and  due  and  pay- 
able to  D.  F.  Gonstantine.     The  appellants 
answered   under   oath,    denying   any    sacb 
agreement,  and  averring  that  their  agree- 
ment was  to  purchase  from  appellee  certain 
real  estate  in  the  town  of  Shuqualak.    in 
said  county,  for  the  consideration  of  $750,  to 
be  entered  as  a  credit  upon  a  large  indebted- 
ness due  by  appellee  to  them,  they  taking 
the  property  subject  to  vendors'  liens  there- 
on, held  by  said  Gonstantine  and  amounting 
to  $750,  and  that  the  agreement  was  reduced 
to  writing,  and  a  deed  executed  to  them  by 
appellee  in  final  execution  of  such  asree« 
ment    Evidence  ^fg^i.t^d^^^'U©^  f^^- 
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and  a  decree  In  favor  of  plaintiff  was  ren- 
dered, from  which  decree  appellants  prose- 
cute tills  appeal. 

The  evidence  by  which  appellee  sought  to 
sustain  the  charges  of  the  bill  as  to  the  as- 
sumption by  appellants  of  the  payment  of 
the  vendors'  liens  was  wholly  parol.  The 
evidence  of  the  appellants  in  support  of  their 
answer,  denying  any  such  assumption  by 
them,  rested  partly  in  parol  and  partly  (and 
chiefly)  In  writing.  They  produced  the  writ- 
ten agreement,  signed  by  themselves  and 
appellee,  of  date  February  25,  1898,  and  the 
deed  executed  to  them  by  appellee  of  that 
date  in  final  consummation  of  the  agree- 
ment The  fifth  paragraph  of  the  written 
agreement,  signed  by  both  parties,  Is  In  these 
words:  ^'Said  Chamberlin,  by  warranty  deed 
of  this  date,  in  consideration  of  $750,  which 
has  been  credited  heretofore  on  his  $1,500 
note,  of  which  said  $657.84  note  is  a  renewal 
of  the  balance  due  thereon,  conveys  to  said 
Maxwell,  Peale  &  Allen  the  N.  %  of  lot  8  and 
the  S.  ^  of  lot  4,  all  in  block  21,  in  the 
town  of  Shuqualak,  In  Noxubee  county,  Mis- 
sissippi, on  which  are  located  three  store- 
houses; said  lots  and  storehouses  being  char- 
ged In  solido  with  vendors'  liens,  viz.  hi 
favor  of  D.  F.  Constantlne,  and  in  favor  of 
D.  F.  and  W.  L.  Constantlne,  amounting  in 
the  aggregate  to  $760  and  interest.  Posses- 
sion of  the  storehouse  occupied  by  said 
Chamberlin  Is  to  be  given  to  said  Maxwell, 
Peale  &  Allen  on  March  1,  1893;  but  said 
Chamberlin  is  to  retain  possession  of  the 
other  two  until  September  1,  1893."  The 
paragraph  also  stipulates  as  to  Insurance  on 
the  houses  to  be  retained  by  Chamberlin 
until  September  1,  1893,  and  as  to  payment 
of  taxes  on  all  the  lots.  The  deed  to  the 
property  from  appellee  to  appellants  is  In 
these  words,  viz.:  "For  and  in  considera- 
tion of  seven  hundred  and  fifty  dollars  to  me 
In  hand  paid  by  Maxwell,  Peale  &  Allen,  of 
the  city  of  New  Orleans,  In  the  state  of 
Louisiana,  a  firm  composed  of  Robert  Max- 
well, W^  A.  Peale,  and  James  H.  Allen,  I 
hereby  convey  and  warrant  unto  them  the 
following  described  lots  or  parcels  of  land 
lying  and  being  situate  in  the  town  of  Shu- 
qnalak.  In  the  state  and  county  aforesaid, 
to  wit!  [Then  follows  a  description  of  the 
lots,  not  necessary  to  be  here  set  out.]  It 
being  intended  hereby  by  me  to  convey  to 
said-  Maxwell,  Peale  &  Allen  all  that  prop- 
erty on  said  lots  3  and  4,  block  21,  in  said 
town  of  Shuqualak,  upon  which  is  now  sit- 
uated three  storehouses  owned  by  me,— one 
occupied  by  me,  one  occupied  by  post  office, 
and  one  by  Edwards  &  Clark.— together  with 
all  and  singular  the  rights,  title,  and  priv- 
ileges thereunto  belonging  or  in  anywise  ap- 
pertaining. This  conveyance  being  made 
subject,  however,  to  the  vendors'  lien  hi  so- 
lido on  the  property  herein  conveyed  in  favor 
of  D.  F.  Constantlne,  and  D.  F.  and  W.  L. 
Constantlne,  for  the  sum  of  about  $750  and 
Interest"     This  conveyance  was  signed,  ac- 


knowledged, and  delivered  by  appellee  on 
February  25,  1898,  the  day  of  the  date  of 
the  written  agreement  already  set  out  by  us. 
The  evidence  of  appellee  and  the  witness 
A.  T.  Dent  as  to  the  parol  agreement  by  ap- 
pellants to  assume  payment  of  the  sum  of 
$750  due  by  appellee  to  Constantlne,  and 
covered  by  vendors'  liens,  was  incompetent. 
It  was  plainly  an  effort  to  import  Into  the 
written  contract  new  and  important  terms. 
If  all  that  these  witnesses  depose  to  be  true, 
It  only  shows  that,  in  the  conversations  and 
negotiations  preceding  the  consummation  of 
the  contract,  the  witnesses  understood,  and 
thought  the  agent  and  attorney  of  appellants 
understood,  that  appellants  were  to  assume 
payment  of  these  vendors*  lien  notes.  But 
when  the  terms  of  the  agreement  and  the 
deed  conveying  the  property  were  signed 
and  executed,  and  when,  as  we  are  bound  to 
presume,  In  the  absence  of  any  evidence  of 
fraud  or  mistake  in  the  drafting  of  the 
agreement  and  deed,  the  terms  of  the  con- 
tract were  an  embraced  in  the  written  agree- 
ment and  deed,  these  constitute  the  contract 
as  finally  made.  Referring  to  the  contract 
embodied  in  the  written  agreement  of  the 
parties  and  the  deed  from  appellee  to  appel- 
lants, we  fail  to  find  anything  that  can  be 
wrested  into  an  assumption  of  appellants  to 
pay  appellee's  notes  to  Constantlne.  The 
deed  is  a  conveyance  with  warranty  of  the 
lots,  with  a  recital  of  Incumbrances  on  them. 
It  is  true  that  both  the  written  agreement 
and  the  deed  recite  that  vendors'  liens  in 
solido  to  the  amount  of  about  $750  rest  upon 
the  property.  But  whether  these  liens  were 
In  solido  upon  all  the  property,  or  partly  on 
one  lot  and  partly  upon  the  other,  is  imma- 
terial. Whatever  the  liens,  the  written 
agreement  and  the  deed  served  only  to  show 
to  appellants  that  the  title  which  they  ac- 
quired from  appellee  was  not  perfect,  and 
that  they  took  it  from  Chamberlin,  the  ap- 
pellee, subject  to  the  Incumbrances  recited 
in  the  agreement  and  deed.  As  matter  of 
fact,  however,  the  recital  that  liens  in  solido 
to  the  amount  of  $750  rested  upon  the  lots, 
taken  as  one  piece  of  property,  was  not 
true,  as  the  transcript  before  us  perfectly 
demonstrates.  A  part  of  the  $750  liens  rest- 
ed upon  one  of  the  lots,  and  part  upon  the 
other,  and  Constantlne  has  actually  had 
foreclosure  decrees  in  the  two  separate  suits 
in  chancery  to  enforce  distinct  liens  on  dis- 
tinct lots,  and  has  had  satisfaction  of  his 
separate  liens,  so  far  as  the  sale  of  the  lots 
under  said  decrees  could  be  made  available 
to  satisfy  his  liens.  It  is  to  be  said,  more- 
over, that  there  Is  no  uncertainty  or  am- 
biguity of  any  kind,  either  in  the  written 
agreement  or  the  deed,  which  necessitated  a 
resort  to  extrinsic  and  oral  evidence.  Both 
are  perfectly  clear,  and  can  bear  only  one 
interpretation,  viz.  that  appellee  conveyed 
with  warranty  the  lots  in  question  to  appel- 
lants, and  that  they  took  them  subject  to  the 
vendors'  liens  resting  on  them.    The  decree  of 
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the  court  below  will  be  reversed,  and  a  decree 
entered  here  dismissing  complainant's  (appel- 
lee^s)  bill. 


(76  MlBS.   71) 

BELL  Y.  GULF  &  Q  B.  GO. 

(Supreme  Court  of  Mississippi.     March  7, 
189a) 

Carriers— Damagbs—Evibbnob. 

To  entitle  a  passenger  to  recover  for  being 
taken  beyond  her  station,  evidence  of  mental 
and  physical  suffering  directly  resulting  from 
the  wrong  is  enough.  A  showing  of  damages 
in  dollars  and  cents  is  not  required. 

Appeal  from  circuit  court,  Pontotoc  county; 
B.  O.  Sykes,  Judge. 

Action  by  Mrs.  GiUey  Bell  against  the  Gulf 
&  Chicago  Railroad  Company  for  damages 
claimed  by  reason  of  the  taking  of  plaintiff  be- 
yond her  destination  on  a  train  on  which  she 
was  a  passenger.  Judgment  for  defendant, 
and  plaintifT  appeals.    Reversed. 

After  all  the  testimony  for  both  plaintiff  and 
defendant  was  In,  defendant's  attorneys  moved 
the  court  for  a  peremptory  instruction  to  the 
juiy  to  find  a  verdict  for  the  defendant,  basing 
such  motion  on  the  assumption  that  the  testi- 
mony showed  that  plahitiff  was  guilty  of  con- 
tributory negligence,  and  failed  to  show  that 
she  had  suffered  any  actual  damage.  The 
court  overruled  this  motion,  and.  Instead,  di- 
rected defendant's  attorneys  to  prepare  an  in- 
struction to  the  jury  that  plaintiff  was  only  en- 
titled to  recover  nominal  damages,  and  that 
they  should  find  their  verdict  for  the  plain- 
tiff, and  assess  her  damages  at  45  cents,  the 
price  she  paid  for  her  ticket,  which  instruction 
was  accordingly  prepared  and  given  by  the 
court,  and  the  jury  returned  a  verdict  in  ac- 
cordance therewith.  PlaintifTs  attorneys  made 
a  motion  for  a  new  trial,  stating  as  grounds 
therefor  the  giving  of  said  charge  by  the  court, 
and  that  the  jury  found  contrary  to  the  law 
and  evidence,  which  motion  was  overruled  by 
the  court,  and  plaintiff  excepted.  The  testi- 
mony in  the  case  established,  or  tended  to  es- 
lablish,  the  following  facts:  That  on  the  morn- 
ing of  the  26th  of  December,  1894,  the  plain- 
tiff, a  lady  64  years  of  age,  in  company  and 
charge  of  the  Reverend  Mr,  Rogers,  the  pastor 
of  the  church  at  Verona,  Miss.,  of  which  she 
was  a  member,  took  passage  on  the  Kansas 
City,  Memphis  &  Birmingham  Railroad  for 
New  Albany,  Miss.,  where  the  said  railroad 
and  the  defendant  railroad  cross  each  other; 
that  plaintiff  was  on  her  way  to  Ball's  Cross- 
ing, a  point  on  the  line  of  the  defendant  road 
in  Pontotoc  county,  to  make  a  visit  to  her  kins- 
people,  and  Mr.  Rogers'  destination  was  Es- 
crue,  a  station  on  the  same  road  north  of  plain- 
tiff's destination,  and  therefore  to  be  reached 
first;  that  after  reaching  New  Albany,  and  re- 
maining there  alwut  two  or  three  hours,  de- 
fendant's passenger  train  going  south  arrived, 
and  plaintiff  and  her  companion  boarded  it  for 
their  respective  destinations;    tliat  soon  after 


pulliug  out  from  New  Albany  Mr.  Harris,  the 
conductor  in  charge,  came  through  the  car  in 
which  the  plaintiff  and  Mr.  Rogers  were  seat- 
ed, taking  up  tickets  and  collecting  fare  from 
the  passengers;   that  plaintiff  had  not  bought 
a  ticket,  for  the  reason  she  was  to  get  off  at  a 
crossing  and  not  at  a  station,  and  the  defend- 
ant company  only  sold  tickets  to  its  stations; 
that  plaintiff  asked  the  conductor  the  fare  to 
Ball's  Crossing,  telling  him  that  she  desired 
to  get  off  there,  and  he  replied  it  was  45  cents, 
which  she  paid  him;  that  on  reaching  Escrue 
Mr.  Rogers  left  the  cars,  and  while  doing  so 
called  the  attention  of  the  conductor  to  plain- 
tiff's baggage,  and  requested  him  to  look  after 
her,  and  assist  her  off  on  reaching  her  destina- 
tion;   that  defendant's  cars  failed  to  stop  at 
Ball's  Crossing,  but  carried  her  about  a  mile 
beyond,  to  EUerson's  Crosshig,  where  a  stop 
was  made,  and  the  conductor  notified  her  that 
it  was  her  stopping  place,  and  she  accordingly 
got  off,  and  soon  after  the  cars  left  discovered 
for  the  first  time  that  it  was  not  Ball's  Cross- 
ing, but  a  strange  place  she  had  never  seen 
before;  that  the  place  where  plaintiff  alighted 
from  defendant's  cars  was  not  a  station  or  a 
depot,  but  what  may  be  called  a  flag  station, 
where  passengers  were  received  and  dischar- 
ged;  that  it  was  a  point  on  defendant's  line 
of  road  where  a  country  road  crossed  It;  that 
when  plaintiff  reached  there  it  was  about  sun- 
down;   that  there  was  no  one  there  to  meet 
her,  no  one  present,  and  nobody  lived  In  sight; 
that  plaintiff  had  been  to  Ball's  Crossing,  and 
was  somewhat  acquainted  with  the  surround- 
ings there;  that  Mr.  Ball,  her  nephew,  whom 
she  was  expecting  to  visit  on  her  trip,  as  well 
as  other  Idnsfolk,  lived  in  sight  of  that  cross- 
ing, and  only  a  short  distance  from  it,  and,  if 
no  one  had  met  her  there,  she  knew  the  way  to 
his  house,  and  could  have  gone  alone;    that, 
however,  she  had  an  arrangement  with  her 
nephew,  Mr.  Lyon,  to  meet  her  at  the  crossing; 
that  after  the  cars  left  EUerson's  Crossing,  and 
plaintiff   discovered   she   was   at   the   wrong 
place,  she  began  a  search,  which  lasted  till  in 
the  night,  for  some  one  to  assist  her,  and  some 
place  to  stop  for  the  night;  that  it  was  one  of 
the  coldest  evenings  and  nights  known  for  10 
years;  that  it  had  rained  and  sleeted  during  the 
day,  and  the  ground  was  frozen  very  hard; 
that  she  carried  a  heavy  valise,  which  weighed 
her  down,  and  pained  and  hurt  her  arm  and 
side;   that  she  wandered  around,  carry hig  her 
valise,  wading  ditches  and  branches,  and  climb- 
ing fences,  crying  and  calling  for  help;  that  it 
was  during  Christmas  holidays,  and  she  was 
very  much  afraid  of  meeting  a  tramp,  a  negro, 
or  a  drunken  man;  that  she  was  terribly  fright- 
ened and  distressed  in  mind;   that  some  time 
after  dark  she  saw  a  light  in  the  distance,  and 
made  her  way  to  it,  and  found  it  to  be  a  negro 
cabin;  that  when  she  first  approached  the  ne- 
gioes  were  afraid  of  her,  and  seemed  not  dis- 
posed to  admit  her,  but  finally  she  succeeded  in 
getting  their  permission  to  go  in  anA  warm  and 
rest,  after  which  one  of  them  led  her  and  car- 
ried her  valise  to  ^^.^ho^e  ^f^^^^an. 
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where  she  spent  the  n(ght  and  was  kindly 
treated;  that  In  her  wanderings  she  suffered 
greatly  from  the  intense  cold,  and  also  from 
the  fatigue  of  the  long  walk  and  carrying  the 
▼alise;  that  she  had  been  subject  to  rheuma- 
tism, which  had  left  her  some  years  prior  to 
this  time,  bnt  it  returned  as  the  result  of  the 
cold  and  exposure  of  the  night,  and  she  has 
not  since  been  free  from  it,  and  probably  never 
will  be  again;  that  she  suftered  ^or  some  time 
with  soreness  and  cold;  that  two  doctors  pre- 
scribed for  her,  and  gave  her  medldne,  but 
charged  her  nothing. 

Blair  &  Anderson,  for  appellant.  J.  W.  T. 
Falkner  and  J.  D.  Fontaine,  for  appellee. 

WOODS^  O.  J.  The  evidence  for  the  appel- 
lant shows  that  she  endured  intense  physical 
suffering,  as  wdl  as  mental  fear  and  anguish, 
as  the  direct  result  of  her  having  been  put  off 
at  the  wrong  place,  by  reason  of  the  mistake  of 
the  conductor.  That  it  was  a  mistake  of  the 
conductor  there  can  be  no  doubt,  looking  at  the 
evidence  of  appellant,  and  that  must  be  taken 
as  true,  since  the  case  was  taken  from  the  jury 
by  a  charge  peremptory  in  Its  nature.  The 
sufferings,  physical  and  mental,  of  appellant, 
directly  induced  by  the  mistaken  action,  must 
be  taken  as  true,  also,  as  testified  by  her.  Rec- 
ognizing this,  the  court  below  was  of  opinion 
that,  as  DO  evidence  of  appellant's  damages, 
except  the  raihroad  fare  of  45  cents  paid  by 
her  to  the  conductor,  was  specifically  made  in 
dollars  and  cents,  she  could  only  recover  the 
pecuniary  loas,  in  dollars  and  cents,  proved  on 
trial.  In  the  nature  of  things,  in  actions  for 
the  recovery  of  damages  for  personal  injuries, 
it  is  often,  if  not  generally,  impossible  to  prove 
certainly  and  specifically,  in  dollars  and  cents, 
the  proper  sum  to  be  awarded.  The  facts 
showing  the  injury  or  suffering,  and  the  cir- 
cumstances under  which  the  injury  was  in- 
flicted, or  by  which  the  physical  sufferings 
were  directly  produced,  with  the  actual  loss  in 
money,  if  any,  are,  in  cases  of  this  character, 
as  we  have  said,  generally  all  that  can  be  prov- 
ed. What  witness,  in  any  given  case,  could  tes- 
tify as  to  the  value  of  a  lost  finger,  or  hand,  or 
arm?  Who  could  swear  to  proper  compensa- 
tory damages,  computed  in  dollars  and  cents. 
In  cases  where  recoveries  were  sought,  for  hi- 
Juries  or  sufferings  not  involving  loss  of  any 
member  of  the  body?  Such  evidence,  in  most 
cases,  would  be  simply  the  opinion  of  the  wit- 
ness, formed  from  the  proved  facts;  and  12 
men,  acting  under  oath,  can  as  well,  or  better, 
arrive  at  a  proper  conclusion  as  to  the  pecuni- 
ary value  of  the  injury  or  suffering  from  the 
proved  facts.  See  2  Sedg.  Meas.  Dam.  pp.  61, 
G2;  3  Elliott,  R.  R.  p.  2153;  2  Ror.  R.  R. 
1142;  O'Mara  v.  RaUroad  Ck).,  38  N.  T.  445. 
In  City  of  Vicksburg  v.  Mcl^in,  67  Miss.  4,  6 
South.  774.  this  court  has  held  that,  in  suits  for 
damages  for  personal  injuries,  the  same  cer- 
tainty of  pecuniary  loss  is  not  required  as  in 
other  cases  where  the  amount  may  be  definitely 
shown.    Reversed. 


STEIN  T.  ADAMS,  State  Revenue  Agent 

(Supreme  Oourt  of  Mississippi.     March  7, 1898.) 

iHToxiCATiiro  Liquor— Illegal  Balk. 

1.  In  an  action  for  illegal  sale  of  liquor,  de- 
fendant  claimed  the  same  was  neither  malt  nor 
alcoholic.  A  buildiug  contractor  testified  he 
had  dranis  mait  liquors;  that  he  had  dranis  a 
great  deal  of  the  liquor  in  question;  that  he 
itnew  of  the  manufacture  of  malt  liquors;  and 
that  from  this  experience,  and  from  drinlcing  the 
liquor  sold  by  defendant,  it  was  neither  malt 
nor  alcoholic.  Hdd,  that  the  testimony  was 
properly  excluded. 

2.  In  an  action  for  selling  malt  or  alcoholic 
liquors,  proof  that  it  is  not  intoxicating  is  no 
defense  where  the  liquor  is  shown  to  be  malt. 

Appeal  from  circuit  court,  Leflore  county; 
F.  A.  Montgomery,  Judge. 

Action  by  Wirt  Adams,  state  revenue 
agent,  against  Joe  Stein,  for  a  penalty  for 
selling  liquor.  Judgment  for  plaintiff.  De- 
fendant appeals.    Afibrmed. 

Appellant,  Stein,  waa  engaged  during  the 
years  1895-96  in  the  restaurant  business  in 
the  town  of  Greenwood,  during  which  time 
he  sold  to  various  parties,  at  his  restaurant, 
a  liquor  labeled  "American  Hop  Ale."  Le- 
flore county  having  by  election  prohibited 
the  sale  of  any  liquors  mentioned  in  the 
dram-shop  chapter  of  the  Code,  the  appellee 
Instituted  this  suit  under  the  provisions  of 
section  1590  to  recover  the  penalty  of  $1,500 
therein  provided.  The  declaration  of  appel- 
lee was,  in  general  terms,  charging  sales  of 
liquors  generally  during  the  time  specified, 
without  stating  particularly  to  whom  these 
sales  had  been  made,  or  of  what  particular 
species  of  liquor  the  sales  consisted.  Appel- 
lant, by  motion  sustained,  required  appel- 
lee to  state  specifically  In  his  declaration 
what  sales  he  would  rely  <m  to  sustain  his 
suit,  which  done,  the  cause  proceeded  to 
trial.  There  was  no  denial  of  the  sales  of 
the  hop  ale  as  testified  to  by  the  witnesses 
of  appellee,  but  the  contention  of  appellant 
in  the  lower  court  was  that  this  liquor  was 
neither  alcoholic  nor  malt,  and  therefore  the 
sales  testified  to  were  not  unlawful.  The 
proof  showed  that  sales  had  been  made  in 
December,  1895,  and  also  to  one  Cunning- 
ham in  May,  1896.  Some  time  in  the  month 
of  June,  1896,  Hon.  B.  G.  Humphreys,  one  of 
the  counsel  for  the  plaintiff,  went  to  Stein, 
and  asked  for  three  bottles  of  the  hop  ale 
which  he  had  been  selling.  Stein  sold  him 
three  bottles,  which  he  sent  to  J.  W.  Jones, 
professor  of  chemistry,  who  testified  that  he 
analyzed  the  contents,  and  that  it  was  both  a 
malt  and  alcoholic  liquor.  It  was  also  shown 
that  Stein  had  a  retail  revenue  license  from  the 
United  States  for  the  salo  of  liquors.  On 
the  part  of  the  defendant  rt  was  shown  by 
the  testimony  of  one  Fred  Jesty  that  he  had 
considerable  experience  in  dealing  with  malt 
liquors  in  the  way  of  drinking  them,  and 
that  he  had  drank  a  great  deal  of  this  hop 
ale;  that  he  knows  something  of  the  manu- 
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facture  of  malt  liquors;  and  that  the  hop  ale 
sold  by  stein  was  neither  a  malt  nor  an  alco- 
holic Uquor.  He  further  testifies  that  he  Is  a 
builder  or  contractor 

Rush  &  Gardner,  Williamson  ft  Potter,  and 
Calhoon  &  Green,  for  appellant  Humphreys 
&  Gwln,  for  appellee. 


WHITFIELD,  J.  Very  much  of  the  testi- 
mony of  the  witness  Jesty— that  part  as  to 
the  liquor  not  being  a  malt  liquor— is  utter- 
ly unsatisfactory;  so  much  so,  that,  were  its 
competency  conceded,  and  had  the  Jury 
found  a  verdict  for  the  defendant  on  It,  in 
that  view  the  court  should  have  set  it  aside. 
And  hence  the  peremptory  instruction  was 
not  improper,  in  that  aspect  of  the  testimo- 
ny. If  it  be  also  conceded  that  the  witness' 
testimony  as  to  the  liquor  not  being  Intoxi- 
cating was  competent,  the  Instruction  was 
still  proper,  under  Reyfelt  v.  State,  73  Miss. 
415,  18  So.  925,  since.  If  established,  that 
was  no  defense,  the  liquor  being  clearly 
shown  to  be  a  malt  liquor.  The  act  of  1896 
cuts  no  figure  here,  a  sale  in  December,  1895, 
having  been  proved.   Affirmed. 


(50  Lb.  Ann.  M) 

STATE  v.  ASHWORTH.     (No.  12,603.) 
(Sapreme  Court  of  Louisiana.    Jan.  10.  1898.) 
HouiciBB— Dying  Dbglakations— Admissibxltt. 

1.  Where  a  deceased  person^  at  the  time  of  his 
being  wounded,  stated  to  a  witness  that  he  could 
not  liye  much  longer,  and  that  he  was  bound  to 
die,  declarations  made  under  such  circumstances 
are  admissible  in  favor  of  an  accused  as  a  dying 
declaration. 

2.  There  Is  no  rule  of  practice  or  of  law  requir- 
ing that  a  dying  declaranon  should  be  made  all  at 
one  time,  without  interruption,  or  turning  aside 
to  other,  matters. 

3.  A  failure  on  the  part  of  the  witness  to  whom 
the  statement  was  made  to  have  heard  or  to  have 
remembered  all  the  conversation  which  may  have 
tBken  place  at  the  time  between  the  deceased  and 
other  parties  does  not  do  away  with  the  fact  that 
the  witness  heard  eTerythin^^  and  remembered  ev- 
erything that  was  said  to  him,  or  in  reference  to 
that  particular  subject,  when  he  was  present. 

4.  Rules  of  evidence  relative  to  the  admissibili- 
ty of  dying  declarations  are  not  to  be  as  rigorous- 
ly applied  when  the  fact  itself  of  their  having 
been  made  has  been  satisfactorily  established, 
and  they  are  in  favor  of  the  accused,  as  when 
they  are  sought  to  be  urged  against  him. 

5.  The  fact  that  the  declaration  was  elicited  by 
questions  asked  the  deceased  by  the  witness,  in- 
stead of  being  a  volunteered  statement,  does  not 
render  it  inadmissible. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  Calcasieu;   S.  D.  Read,  Judge. 

Archie  Ashworth  was  convicted  of  murder, 
and  appeals.     Reversed. 

Robert  L.  Belden,  for  appellant.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  A.  R.  Mitchell, 


DIst.  Atty.  (Pierre  A.  Shnmons,  Jr.,  of  coun 
sel),  for  the  State. 

NIGHOLIiS,  O.  J.  The  accused  in  this  case 
was  Indicted  In  the  parish  of  Calcasieu,  was 
found  guilty  without  capital  punishment,  and 
sentenced  to  life  Imprisonment  The  bill  of 
exceptions  on  which  he  relies  for  reversal  Ik 
to  the  effect:  That  on  the  trial  of  the  cause 
the  accused  called  to  the  witness  stand  one 
Leonard  Doyle  for  the  purpose  of  proving  the 
d3ing  declarations  of  Andrew  Ashworth,  the 
person  the  Indictment  charges  the  accused  of 
killing  on  June  29,  1897.  That  the  object  of 
proving  the  dying  declarations  of  the  deceased. 
Ashworth,  was  to  show  that  one  or  two  dec- 
larations made  by  the  deceased  were  entirely 
in  favor  of  the  accused  and  would  have  had 
great  weight  with  the  jury  before  whom  the 
accused  was  tried.  That  on  the  trial  the  ev- 
idence was  talEcn  in  writing  by  the  clerk  of 
court,  and,  after  various  questions  propound- 
ed by  counsel  of  def^idant  and  cross-exam- 
ination by  the  state,  the  trial  judge,  upon  ob- 
jection made  to  the  competency  of  the  witness 
to  testify,  sustained  the  objection.  That  the 
testimony  which  was  taken  as  stated  was 
annexed  to  the  bill  as  part  thereof  and  for  ref- 
erence. The  difijitrict  judge  signed  the  bill 
without  comment  The  clerk's  note  of  the 
examination  of  the  witness  Doyle  shows  the 
following  questions  and  answers,  and  also  the 
objections  as  made  by  counsel,  and  the  action 
of  the  court  thereon:  "Q.  State  If  you  werf» 
present  in  the  woods  on  the  29th  of  June, 
when  you  had  a  conversation  with  de- 
ceased, Andrew  Ashworth.  A.  Yes;  I  was 
there.  Q.  Did  you  hear  Andrew  Ashworth 
make  any  statement  In  reference  to  Archie 
Ashworth  shooting  him?  A.  I  did.  Q.  DM 
Andrew  Ashworth  express  to  you  anythlnir 
in  reference  to  his  dying?  A.  Yea,  sir.  Q. 
State  what  It  was.  A.  He  said  he  was 
bound  to  die,— he  could  not  live  much  longer. 
Q.  Do  you  remember  all  the  conversation,— 
all  that  was  said  and  all  that  was  asked  him? 
A.  No,  sir.  Q.  Do  you  remember  the  sab- 
stance  of  all  that  he  said?  A.  I  remember 
all  he  said  when  I  asked  hhn.  Q.  Did  you 
remain  with  him  until  he  was  removed  on 
this  cot?  A.  Yes,  sir.  Q.  What  time  of  day 
was  It  when  they  removed  him?  A.  I  do  not 
know,  sir.  Some  time  In  the  evening.  Q. 
What  time  of  the  day  was  It  when  you  arrived 
where  old  man  Ashworth  was?  A.  I  do  not 
know;  It  was  in  the  morning.  Q.  Who  was 
present  at  the  time  you  were  having  this  con- 
versation with  him?  A.  John  Ashworth. 
Marion  Perkins,  Roy  Roberts,  Hollis  Buxton, 
and  Eb.  Buxton.  Q.  Do  you  remember  all 
the  conversation  that  took  place  between 
yourself  and  Andrew  Ashworth  from  the  time 
you  got  there  until  they  put  him  on  the  cot? 
A.  I  do.  Q.  Can  you  state  that  conversation? 
A.  Yes,  sir;  I  can.  Cross-examined  by  tho 
state:  Q.  You  say  you  can  remember  all  that 
he  said  with  reference  to  his  condition.  State 
that  in  his  exact  words.     A.  He  said  he  was 
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bound  to  die,— he  could  not  lire  long.  Q. 
Yon  say  that  you  remember  all  that  he  said 
in  amwer  to  yonr  qneBtions?  A  Yes.  sir. 
Q.  Is  it  not  a  fact  that  others  were  there 
asking  him  questions  at  the  same  time?  A 
No,  sir;  if  there  was  I  did  not  hear  it.  Q. 
No  one  spoke  to  him  at  that  time  about  this 
matter  but  you?  A.  Not  that  I  heard.  Q. 
Did  you  not,  in  answer  to  a  question  a  few 
minutes  ago  from  the  court,  state  that  what 
you  had  heard  of  Ashworth's  statement  at 
that  time  was  partly  in  answer  to  questions 
you  asked  him  and  partly  \n  answer  to  ques- 
tions others  asked  him?  A  I  said  he  an- 
swered questions  I  asked  him.  I  did.  Q. 
Did  you  not  state,  in  answer  to  a  question 
asked  you  by  Mr.  Beldeu,  that  you  could  only 
state  what  he  said  in  answer  to  questions 
asked  him  by  yourself ?  A  Idid.  Q.  Isitnot 
a  fact  that  others  came  up  there  while  you 
were  still  there  and  had  been  there?  A.  Yes. 
Q.  Is  it  not  a  fact  that  there  was  a  sort  of 
general  conyersation  g<Ang  od  there  with  him 
when  this  new  crowd  came  up,  and  contin- 
ued after  they  did  come  vspl  A.  Yes,  sir. 
(By  the  State:  The  testimony  of  this  wit- 
ness is  objected  to  by  the  state  for  the  rea- 
sons: First  That  the  testimony  of  the  wit- 
ness does  not  show  that  he  appreciated  that 
he— the  deceased--was  fn  a  dying  condition 
and  was  dying  at  the  time;  that  he  did  not 
have  at  that  time  such  a  conyiction  of  imme- 
diate and  impending  death  in  his  mind  as 
would  place  the  statement  in  the  category  of 
privileged  testimony  as  a  dying  declaration. 
Second.  That  the  testimony  of  the  witness 
shows  that  the  statement  was  made  in  an- 
swer to  questions  asked  by  himself  and  oth- 
ers at  the  time.  That  it  was  not  a  continu- 
ous and  uninterrupted  statement.  That  the 
witness  does  not  remember  all  or  the  sub- 
stance of  all  that  was  said  at  this  time  in  con- 
nection with  this  matter;  and  that  witness 
cannot  state  all  that  was  said  between  de- 
ceased and  other  parties  other  than  witness 
himself,  though  others  participated  in  the 
statement  Objection  as  to  the  adipissibility 
of  the  eridence  sustained.  Counsel  for  de- 
fendant excepts  to  the  ruling  of  the  court) 
Redirect:  Q.  Did  you  have  any  conversation 
with  Ashworth,  or  did  he  tell  you,  at  that 
time  you  were  In  the  woods  with  deceased, 
Ashworth,— did  he  tell  you  or  did  you  hear 
him  say  that  he  went  too  far  with  Archie 
Ashworth,  and  that  he  was  to  blame  with  bis 
own  death?  (Objected  to  on  the  grounds  that 
the  witness  had  shown  himself  as  not  quali- 
fied to  testify  to  the  whole  of  the  statement 
made  at  that  time,— that  he  cannot  be  per- 
mitted to  testify  to  a  part  without  giving  the 
whole  statement;  second,  that  it  is  an  at- 
tempt to  have  the  witness  testify  Indirectly  to 
that  which  the  court  has  ruled  the  witness 
could  not  testify  to  directly;  third,  that  the 
witness  has  not  been  qualified,  before  this 
question  was  asked,  to  testify  to  this  conver- 
sation. Objection  sustained,  because,  if  it 
refers  to  the  testimony  previously  given  by 


the  witness,  the  objection  is  well  taken;  if 
not,  it  is  mere  hearsay  testimony  so  far  as  the 
court  is  informed.  Counsel  for  defendant  ex- 
cepts to  the  ruling  of  the  court.)" 

Ordinarily  dying  declarations  are  intro- 
duced in  evidence  on  behalf  of  the  prosecu- 
tion;  in  the  case  at  bar  they  were  unsuccess- 
fully offered  to  support  the  defense.  GreenL 
Bv.  §  159,  cites  Rex  v.  Scaife,  1  Moody  &  R. 
551;  s.  c,  2  Lewin,  Crown  Cas.  150,— as  sus- 
taining the  proposition  that  the  right  to  offer 
them  in  evidence  is  not  restricted  to  the  side 
of  the  prosecutor,  but  that  they  are  equally 
admissible  in  favor  of  the  party  charged 
with  the  death.  With  respect  to  the  decla- 
rations themselves,  he  says  that  it  is  essen- 
tial to  their  admissibility  and  a  preliminary 
fact  to  be  proved  by  the  party  offering  them 
In  evidence  that  they  were  made  under  a 
sense  of  impending  death,  but  that  it  is  not 
necessary  that  they  should  be  stated  at  the 
time  to  be  so  made;  that  it  is  sufficient  if  it 
satisfactorily  appears  hi  any  mode  that  they 
were  made  under  that  sanction,  whether  it  be 
directly  proved  by  the  express  language  of  the 
declarant  or  be  inferred  from  his  evident 
danger  or  the  opinions  of  the  medical  or  oth- 
er attendants  stated  to  him,  or  from  his  con- 
duct or  other  circumstances,— all  of  which 
are  resorted  to  in  order  to  ascertain  the  state 
of  the  declarant's  mind;  that  it  is  the  im- 
pression of  almost  inmaedlate  death,  and  not 
the  rapid  succession  of  death  in  point  of  fact, 
that  renders  the  testimony  admissible;  that 
a  belief  that  he  will  not  recover  Is  not  in  it- 
self sufficient  unless  there  be  also  a  pros- 
pect of  ''almost  immediate  dissolution";  that 
the  declarations  are  admissible  only  to  those 
things  to  which  th'e  declarant  would  have 
been  competent  to  testify  if  sworn  in  the 
cause;  that  they  must  therefore,  in  general, 
speak  to  facts  only  and  not  to  mere  matters 
of  opinion,  and  must  be  confined  to  what  is 
relevant  to  the  issue;  that  it  is  no  objection 
to  their  admissibility  that  they  were  made 
in  answer  to  leading  questions  or  obtained 
by  pressing  and  earnest  solicitation,  but 
that  whatever  the  statement  might  be,  it 
must  be  complete  in  itself,  for,  if  the  decla- 
rations appear  to.  have  been  intended  by  the 
dying  man  to  be  connected  with  and  quali- 
fied by  other  statements  which  he  is  prevent- 
ed from  any  cause  from  making,  they  would 
not  be  received.  Id.  §§  158,  159.  In  section 
161a,  the  same  writer  states  (citing  authority 
for  the  statement)  that  it  has  been  held  that 
the  substance  of  the  declarations  may  be 
given  .in  evidence  if  the  witness  is  not  able 
to  state  the  precise  language  used,  and  he  re- 
peats that  it  was  no  objection  to  their  ad- 
missibility that  they  were  obtained  in  an- 
swer to  questions  asked  by  bystanders,  nor 
that  the  questions  themselves  were  leading 
questions,  and  that  If  it  appear  that  the  dec- 
larations were  intended  by  the  dying  person 
to  be  connected  with  and  qualified  by  other 
Statements  material  to  the  completeness  of 

the  narrative,  and  that  this,  wa 
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by  Interrnption  or  death  so  that  the  narra- 
tive was  left  incomplete  and  partial,  the  evi- 
dence is  inadmissible. 

In  State  v.  Patterson,  45  Vt  308,  it  is  de- 
clared that  by  "complete  In  Itself  is  meant 
that  the  declarant's  statement  of  any  given 
fact  shall  be  ail  he  intended  to  say  as  to 
that  fact;  and  In  McLean  v.  State,  16  Ala. 
672,  that  where  the  deceased,  being  asked 
"who  shot  him,"  replied,  "O-'he  prisoner,"  the 
declaration  is  complete,  and  cannot  be  re- 
jected because  from  weakness  and  exhaus- 
tion he  was  unable  to  answer  another  ques- 
tion propounded  to  him  immediately  after- 
wards. Rice  in  his  work  on  Evidence  (vol- 
ume 3,  §  338)  refers  to  Rex  v.  Scaife,  and  to 
the  comments  of  the  Kentucky  court  of  ap- 
peals upon  the  same,  as  follows:  "In  the 
case  of  Rex  v.  Scaife,  1  Moody  &  R.  551, 
the  dedaration  was,  'I  don't  thhik  he  would 
have  struck  me  if  I  had  not  provoked  him.' 
Coleridge,  J.,  hesitated,  but  Anally  admitted 
the  declai-ation  upon  the  ground  that  it 
might  have  an  influence  on  the  amount  of  pun- 
ishment There  was  no  discussion  at  all  as 
to  whether  or  not  the  declaration  involved  a 
conclusion.  It  will  be  observed  that  the 
declaration  did  not  Involve  the  one  and  vital 
question  in  the  case,  and  that  it  was  in  fa- 
vor of  and  not  against  the  prisoner.  The 
prisoner  was  not  endangered  by  the  want  of 
an  opportunity  to  cross-examine  the  dying 
witness,  because  the  declaration  was  in  his 
favor."  In  speaking  of  this  declaration  the 
Kentucky  court  of  appeals  in  the  case  of 
Haney  v.  Com.  (Ky.)  5  Cr.  Law  Mag.  47,  said 
that  it  was  the  expression  of  an  opinion,  but 
was  admissible  because  in  favor  of  the  ac- 
cused. The  Ohio  court  (Wroe  v.  State,  20 
Ohio  St.  460)  cites  it  as  being  the  statement 
of  a  fact  It  was  held  in  the  Kentucky  case 
above,  as  stated  in  the  syllabus,  that:  "The  gen- 
eral rule  that  declarations  of  the  deceased  are 
only  admissible  when  they  relate  to  facts 
and  not  to  mere  matters  of  opinion  Is  subject 
to  the  exception  that  declarations  of  the 
mere  opinion  of  deceased  are  admissible 
when  they  are  favorable  to  the  accused  and 
explain  the  conduct  or  motives  of  the  deceas- 
ed." In  speaking  of  such  declarations  in 
favor  of  the  accused  the  court  said,  among 
other  things:  "The  admission  of  such  dec- 
larations can  do  no  harm.  Frauds  cannot 
be  practiced  under  cover  of  the  rule;  and 
there  is  not  so  much  danger  of  misconcep- 
tion or  perjury  as  where  the  declarant 
speaks  from  hostile  feelings,  surrounded  by 
sympathizing  friends  ready  to  construe  his 
words  as  favorable  to  their  own  views  as 
may  reasonably  be  done."  Rice  refers  in 
very  warm,  approving  terms,  in  connection 
with  this  subject  to  the  dissenting  opinion 
of  Mr.  Justice  Zollars,  of  the  Indiana  su- 
preme court  in  Boyle  v.  State,  105  Ind.  469, 
5  N.  B.  203.  In  Mattox  v.  U.  S.,  13  Sup.  Ot. 
50,  Mr.  Chief  Justice  Puller,  speaking  for 
the  supreme  court  of  the  United  States,  said: 
"Dying  declarations  are  admissible  on  a  trial 


for  murder  as  to  the  fact  of  the  homicide, 
and  the  person  by  whom  it  was  committed, 
in  favor  of  the  defendant  as  well  as  against 
hhn.  East  P.  0.  353;  Rex  v.  Scaife,  1  Moody 
&R.551;  U.  S.  V.  6um^,  4  Cranch,  338;  Moore 
V.  State,  12  Ahi.  764;  Com.  v.  Matthews,  88 
Ky.  287,  12  S.  W.  333.  But  it  must  be  shown 
by  the  party  ottering  them  in  evidence  that 
they  were  made  under  a  sense  of  impend- 
ing death.  •  •  •  In  Reg.  v.  Perkins,  9 
Car.  &  P.  395,  the  deceased  received  a  severe 
wound  from  a  gun  loaded  with .  shot  of 
which  wound  he  died  at  5  o'clock  the  next 
morning.  On  the  evening  of  the  day  on 
which  he  was  wounded  he  was  told  by  a 
surgeon  that  he  could  not  recover;  made  no 
reply,  but  appeared  dejected.  It  was  held 
by  all  the  judges  of  England  that  a  declara- 
tion made  by  him  at  that  time  was  receiv- 
able on  the  trial  of  a  person  for  killing  him 
as  being  a  declaration  in  articulo  mortis. 
There  the  declaration  was  against  the  accus- 
ed, and  obviously  no  more  vigorous  rule 
should  be  applied  when  it  is  in  his  favor." 
In  People  v.  Knapp,  26  Mich.  117,  the  su- 
preme court 'referring  to  dying  declarations, 
said:  "It  was  held  in  Scaife's  Case,  1  Moody 
&  R.  551,  that  the  prisoner  had  the  same 
right  with  the  people  to  show  them.  The 
rule  would  be  very  unjust  without  this  ap- 
plication." In  Com.  V.  Matthews,  89  Ky. 
287,  12  S.  W.  334,  it  was  proved  that  the  de- 
ceased, about  15  minutes  after  he  was  shot 
when  lying  upon  the  ground  bleeding  and 
suffering,  said  that  he  hoped  he  would  live 
long  enough  to  take  the  gun  home,  and  that 
he  died  in  about  20  minutes.  The  witness 
said  that  deceased  did  not  say  whether  he 
believed  he  would  die  or  not  and  he  (wit- 
ness) did  not  known  whether  he  was  con- 
scious or  not  when  he  made  the  statement 
The  statement  In  substance  was  that  he  and 
the  accused  were  playing,  and  that  it  was 
an  accident  The  court  said:  •*To  be  com- 
petent as  a  dying  declaration  the  statement 
must  not  only  relate  to  the  immediate  cir- 
cumstances of  the  transaction  resulting  in 
the  injury,  but  it  must  detail  facts  and  not 
the  opinion  of  the  declarant  In  our  opinion 
the  statement  in  this  instance  conforms  to 
this  rule.  It  is  unlike  the  case  where  the 
injured  party  declared  he  had  been  killed  for 
nothing.  This  was  purely  his  opinion  and 
inference.  Here  the  Injured  man  said  that 
he  and  the  accused  were  engaged  in  play, 
and  that  the  shooting  was  an  accident  TUB, 
in  our  opinion,  was  the  statement  of  a  fact 
more  than  the  giving  of  an  opinion,  and  the 
court  properly  permitted  it  to  be  proven.' • 
In  Adams  v.  People,  47  111.  376,  the  accused 
endeavored  to  obtain  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  to 
prove,  among  other  matters,  as  we  under- 
stand, certain  dying  declarations  of  the  de- 
ceased. Of  these  the  court  said:  "The  dy- 
ing declaration  of  the  deceased  that  he  did 
not  wish  the  accused  hurt  for  what  he  had 
done,  and  that  accused  had  done  nearly 
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right,  affords  no  evidence  of  anything  more 
than  a  truly  Christian  spirit  on  the  iiart  of 
one  who  had  been  unjustly  done  to  death, 
and  who  In  his  dying  agonies  was  willing  to 
forgive  the  malefactor.  The  further  state- 
ment that  be  knocked  down  the  accused 
three  times  before  the  accused  touched  him 
was  substantially  before  the  jury  on  the 
trial."  The  court  said:  •'The  testimony,  we 
think,  fully  sustained  the  finding  of  the  Jury, 
and  it  could  not  have  been  different  had  all 
the  evidence  alleged  to  be  newly  discovered 
been  before  them."  In  Moeck  v.  People,  100 
m.  244,  the  court  said:  "It  Is  urged  that  the 
court  erred  in  excluding  the  declarations  of 
deceased,  made  shortly  before  his  death,  in 
substance  that  he  struck  accused,  and  he 
was  not  to  blame.  They  were  made  so  long 
after  the  occurrence  as  to  preclude  all  claim 
that  they  were  a  part  of  the  res  gestae. 
They  were,  therefore,  mere  hearsay  evi- 
dence, and  were  not  admissible.  Under  the 
decision  in  Adams  V.  People,  47  111.  876,  they 
were  not  admissible  in  evidence.  •  •  • 
It  is  true  that  this  was  newly-discovered 
evidence,  but  was  said  not  to  be  evidence  for 
the  Jury." 

We  have  carefuly  considered  the  question 
submitted  to  us  in  this  case.  We  are  of  the 
opinion  that  the  grounds  upon*  which  the 
court  excluded  the  dying  declarations  sought 
to  be  introduced  in  evidence  were  not  ten- 
able. The  witness  states  that  the  deceased 
said  that  he  was  bound  to  dle,~that  he  could 
not  live  much  longer;  and  the  Indictment  in 
this  case  and  verdict  of  the  jury  show  that 
that  opinion  was  well  founded.  The  state- 
ments made  by  him  were  made  at  the  time 
of  his  being  wounded,  and  evidently  with  a 
full  sense  of  his  dangerous  condition.  We 
know  of  no  rule  of  practice  or  of  law  requir- 
ing that  dying  declarations  should  be  made 
"all  at  one  time,  without  Interruption  or 
turning  aside  to  other  matters."  We  do  not 
see  anything  in  the  evidence  of  the  witness 
that  would  go  to  take  away  from  the  decla- 
rations the  character  of  a  complete  state- 
ment to  the  extent  that  the  deceased  desired 
to  make  it.  Unquestionably  general  conver- 
sation took  place  while  witness  was  present 
with  the  deceased,  but  nothing  goes  to  show 
that  it  had  any  reference  to  or  bearing  upon 
the  facts  of  the  case.  Witness  says  that  if  any 
conversation  of  that  kind  went  on  while  he 
waspresent  he  did  not  hear  it;  that  he  did,  how- 
ever, hear  all  that  the  deceased  said  to  him 
(witness)  on  the  subject.  A  failure  on  the 
part  of  the  witness  to  have  heard  or  to  have 
remembered  all  the  conversation  which  may 
have  taken  place  at  the  time  between  the 
deceased  and  other  parties  does  not,  in  our 
opinion,  do  away  with  the  fact  that  he  heard 
everything  and  remembered  everything  that 
was  said  to  him  or  in  reference  to  that  par- 
ticular subject  when  he  was  present.  As  the 
correctness  of  the  exclusion  of  the  declara- 
tions does  not  rest  upon  the  correctness  of 
the  particular  reasons  assigned  by  the  dis- 
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trlct  court  for  its  action,  we  have  considered 
the  matter  dehors  those  particular  reasons. 
We  were  at  first  much  impressed  with  the 
idea  that  the  declarations  were  made  inad- 
missible as  being  the  mere  expression  of  a 
conclusion  or  an  opinion  of  the  deceased, 
but  have  become  satisfied  that  the  rules  rel- 
ative to  the  admissibility  of  such  declara-. 
tlons  are  not  to  be  as  rigorously  applied 
when  the  fact  itself  of  their  having  been 
made  has  been  satisfactorily  established,  and 
they  are  in  favor  of  the  accused,  as  when 
they  are  sought  to  be  urged  against  him.  In 
the  case  at  bar  the  witness  named  a  number 
of  persons  as  being  present  when  the  decla- 
rations sought  to  be  proved  were  declared  by 
him  to  have  been  made,  and  the  danger  of  a 
falsification  of  facts  was  greatly  lessened 
from  what  it  would  have  been  without  such 
a  statement  We  do  not  think  that  the  fact 
that  the  declaration  was  elicited  by  ques- 
tions asked  the  deceased  by  the  witness,  in« 
stead  of  being  a  volunteered  statement,  ren« 
ders  them  inadmissible.  We  were  disposed 
to  think  that  counsel,  in  not  stating  fully  ia 
his  bill  of  exceptions  what  he  expected  to 
show  by  said  declarations,  or  what  he  had 
reason  to  believe  they  would  be,  had  not 
placed  before  us  sufiCicient  facts  on  which  to 
base  a  conclusion  that  declarations  favor- 
able to  the  accused,  of  sufficient  weight  to 
have  in  all  likelihood  affected  the  result 
had  really  been  made,  but  the  testimony 
was  cut  off  at  the  threshold  of  the  attempt 
which  was  made  to  ascertain  what  had  been 
said,  and  the  question  which  was  asked  sug- 
gested, with  some  certainty,  at  least  from 
its  character,  the  answer  which  it  was  be- 
lieved would  be  given  to  it  Lanier  v.  Oal- 
latas,  13  La.  Ann.  175.  We  are  of  the  opin- 
ion that  the  witness  should  have  been  per- 
mitted to  answer  the  question  which  was 
asked  of  him,  and  that  a  refusal  to  permit 
the  same  to  be  answered  was  prejudicial  to 
the  accused.  For  the  reasons  assigned  the 
verdict  of  the  jury  and  the  judgment  there- 
on rendered  are  hereby  set  aside,  annulled, 
avoided,  and  reversed,  and  the  cause  is  re- 
manded to  the  lower  court  for  further  pro- 
ceedings according  to  law;  the  accused  to 
be  held  in  custody  subject  to  further  orders 
of  the  district  court. 


(60  La.  Ann.  249) 
FORSTALL  v.  FUSSBLL  et  al.  (No.  12,447.) 
(Supreme  Court  of  Louisiana.  Feb.  21,  1898.) 
Accommodation  Note —Liability  of  Maksk — 

RbLBASB  or    SURBTT. 

1.  In  case  a  promissory  note  is  executed  with- 
out any  consideration  actually  passing  from 
maker  to  the  payee,  and  as  an  accommodation 
to  the  payee,  for  the  express  purpose  of  enabling 
the  latter  to  pledpe  same  as  collateral  security 
for  an  anticipated  indebtedness  to  a  third  per- 
son, in  pursuance  of  an  agreement  to  that  effect, 
same  in  the  hands  of  the  latter  can  be  realized 
upon  against  the  maimer  to  the  extent  of  the  se- 
cured indebtedness  of  the  payee  and  pledgor, 
and  no  further.  f 
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2.  Tlie  forbearance  of  the  creditor  to  institate 
suit  against  his  principal  debtor  for  the  recov- 
ery of  the  amount  due  him  is  not  such  a  pro- 
longation of  the  terms  granted  to  the  principal 
debtor  as  will  operate  uie  discharge  of  a  sure- 
ty»  in  case  he  has  not  given  his  consent  there- 
to, as  the  Code  contemplates. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Washington;   Robert  R.  Reid,  Judge. 

Suit  by  A.  J.  Forstall  against  J.  P.  Fussell 
and  others  on  a  promissory  note.  From  a 
judgment  for  defendants,  plaintiff  iq^peals. 
Reversed. 

Frank  N.  Butler  and  Clay  Elliott,  for  ap- 
pellant   Saunders  &  Miller,  for  appellees. 

WATKINS,  J.  Plaintiff  instituted  suit, 
and  prayed  for  judgment  against  the  several 
defendants  in  solldo  for  the  sum  of  $10,000, 
with  interest,  upon  the  following  obligation, 
viz.:  "$10,000.  Franklinton,  La.,  Dec.  18th, 
1890.  On  the  16th  of  December,  1891,  we 
jointly  and  severally  promise  to  pay  to  the 
otQer  of  the  Farmers'  Union  Commercial  As- 
sociation of  Washington  Parish,  La^  Limited,- 
at  the  American  National  Bank,  New  Orleans, 
La.,  the  sum  of  ten  thousand  dollars,  with  in- 
terest at  the  rate  of  eight  per  cent,  per  annum 
from  date  until  paid,  for  value  received.  [Sign- 
ed] J.  P.  Fussell.  A.  J.  Johnson.  P.  B.  Car- 
ter. W.  C.  Bhifleld.  H.  J.  Simmons.  W.  P. 
Grain.  W.  L.  Smith.  W.  T.  Williams.  J. 
Leon  Pounds."  The  averment  of  the  peti- 
tion is  that  for  a  valuable  consideration  he 
acquired  in  pledge  from  the  Farmers'  Com- 
mercial Association  of  Washington  Parish. 
Louisiana,  Limited,  the  aforesaid  note.  One 
of  the  defendants  excepted  that  the  petition 
disclosed  no  cause  of  action,  and  lis  pendens, 
—the  latter  referring  to  suit  of  same  title  at 
the  time  depending  in  the  same  court;  and 
two  other  defendants  also  tender  a  plea  of 
no  cause  of  action.  The  same  three  defend- 
ants—Fussell,  Smith,  and  Crain— fully  reserv- 
ing the  benefit  of  their  exceptions,  filed  an 
answer,  and  averred  that  the  note  sued  on 
was  given  under  the  following  circumstances, 
viz.:  That  there  was  a  corporation  organized 
under  the  laws  of  the  state,  known  as  the 
Farmers'  Union  Commercial  Association  of 
Louisiana,  Limited,  and  another  corporation, 
likewise  organized  under  the  name  of  Farm- 
ers' Union  Commercial  Association  of  Wash- 
ington Parish,  Louisiana,  Limited,  of  which 
latter  the  defendant  J.  P.  Fussell  was  presi- 
dent; the  former  being  a  state,  and  the  lat- 
ter a  parish,  organization.  That  the  defend- 
ant W.  L.  Smith,  as  agent  of  the  last-named 
corporation,  the  payee  of  said  note,  opened 
a  general  store  In  the  town  of  Franklinton. 
and  made  advances  on  terms  of  credit  to  the 
various  members  of  said  parish  union;  same 
consisting  of  family  and  plantation  supplies. 
That  on  or  about  the  18th  of  February,  1891, 
said  agent  entered  into  an  agreement  with 
the  plaintiff  whereby  the  latter  agreed  to  ex- 
tend him  a  credit  of  $10,000,  and,  as  collater- 
al security   therefor,   he  delivered  the  note 


sued  on,  together  with  other  notes,  to  the 
plaintiff.  That  the  note  sued  on  was  signed 
and  delivered  to  said  agent  for  the  purpose 
of  enabling  him  to  procure  the  aforesaid 
credit  with  the  plaintiff,  and  obtain  said  ad- 
vances; the  defendants  signing  said  notes 
thereby  becoming  sureties  of  the  payee  for 
such  advances  as  were  made  thereunder.  On 
this  statement,  the  said  defendants  in  their 
answer  allege  that  said  note  is  without  con- 
sideration as  to  them,  they  not  being  indebted 
to  the  payee  thereof  in  any  sum  whatever, 
at  the  date  said  note  was  executed  or  at  this 
time;  that  said  note  was  executed  purely 
and  simply  for  the  accommodation  of  the 
payee,  and  that  they  signed  it  as  sureties  of 
said  corporation;  and  that  all  of  said  facts 
were  well  known  to  the  plaintiff  at  the  time 
of  and  previous  to  said  agreement,  and  dur^ 
ing  the  pendency  of  the  negotiations  between 
him  and  said  agent  which  led  up  to  its  con- 
summation, and  which  were  superintended 
and  conducted  by  T.  A.  Clayton,  as  manager 
of  the  state  association.  The  defendant 
avers  that,  In  the  course  of  the  dealings  of 
the  aforesaid  payee  with  the  plaintiff  under 
said  agreement,  the  latter  advanced  the  sum 
of  $10,632.04  on  open  account,  between  the 
10th  of  September,  1891,  and  the  23d  of  April, 
1892,  and  that  durhig  that  period  he  had  re- 
ceived the  proceeds  of  241  bales  of  cotton, 
and  other  moneys,  the  whole  of  which  ag^ 
gregated  the  sum  of  $9,000.78,  leaving  a  bal- 
ance due  of  $1,651.26  by  said  payee;  that 
under  the  law  and  the  aforesaid  agreement, 
said  credits  should  be  imputed  to  the  payee's 
credit  on  open  account  secured  by  the  note 
sued  on  as  collateral,  and  same  reduced  to 
that  balance.  They  further  aver  that  the 
debt  of  the  payee  of  the  aforesaid  note  od 
open  account  became  due  on  the  1st  of  Febru- 
ary, 1892,  and  the  plaintiff,  without  the  con- 
sent of  defendants  as  sureties  of  his  debtor, 
prolonged  the  terms  of  payment  granted  it 
as  principal,  in  fraud  of  their  rights,  and  to 
their  great  and  irreparable  injury;  said  ex- 
tension of  time  for  the  payment  thereof  hav- 
ing been  for  a  period  of  more  than  six  months 
at  one  time,  and  for  a  greater  length  of  time 
at  another.  They  a^er  that,  while  professed- 
ly all  of  the  signers  of  said  note  have  been 
made  parties  defendant  to  this  suit,  yet  in 
reality  only  the  three  of  them  who  join  in 
the  answer  have  been  cited,  by  the  request 
of  the  plaintiff's  counsel,  and  that  the  object 
of  such  a  course  being  pursued  was  to  de- 
prive them  of  their  rights,— that  of  division, 
and  other  rights  against  their  co-sureties. 
They  aver  that  at  the  date  of  the  maturity 
of  the  debt  the  aforesaid  parish  association, 
as  payee,  had  abundant  means  to  have  paid 
the  same,  but  that  at  this  time  it  has  not,— 
it  being  **defunct  and  insolvent";  hence,  they 
are  discharged  from  all  liability  to  the  plain- 
tiff as  sureties.  They  pray  for  the  rejection 
of  the  plaintiff's  demands  in  to  to.  The  cause 
was  tried  by  a  jury,  who  found  a  verdict  In 
favor  of  the  defendants,  rejecting  the  de- 
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znands  of  the  plaintiff;  and  from  the  judg- 
ment thereon  pronounced  the  plaintiff  prose- 
cutes this  appeal. 

It  appears,  from  the  record,  that  the  note 
sued  on  was  pledged  to  the  plaintiff,  as  is 
alleged  in  his  petition,  '*to  guaranty  the 
prompt  and  faithful  payment  of  the  ad- 
vances" he  had  contracted  and  agreed  to 
make  to  the  payee  thereof;  said  contract 
of  pledge  having  been  made  and  evidenced 
by  an  act  bearing  date  18th  of  February, 
1891.  The  act  was  introduced  in  evidence, 
and  the  exempliflcatl<His  of  the  plaintiff's 
commercial  books  were  also  produced  and 
filed.  Many  witnespes  were  introduced  and 
interrogated  in  respect  to  the  dealings  and 
transactiona  between  the  plaintiff  and  the 
Farmers?  Union  Oommercial  Association  of 
Washington  Parish,  Louisiana,  Limited;  and 
each  one  of  them  makes  a  statement  in  ref- 
erence thereto.  That  association  or  corpora- 
tion was,  as  its  name  implies,  organised  in 
the  interest  of  the  farmers  of  that  parish 
and  surrounding  country,  and  it  established 
a  general  store  at  the  town  of  Franklinton 
therein,  from  which  it  was  contemplated  tne 
farmers  should  be  supplied  advances  to  en- 
able them  to  cultivate  and  harvest  their 
crops.  In  order  that  this  plan  should  be 
carried  into  operation,  various  members  of 
the  association  entered  into  negotiations 
with  the  plaintiff,  aided  and  assisted  by  the 
president  of  the  state  association,  and  ef- 
fected an  agreement  whereby  he  was  to  sup- 
ply advances  to  the  parish  association  to  the 
extent  of  $10,000.  In  order  to  secure  the 
plaintiff  in  maldng  said  advances,  the  note 
sued  on  was  executed  by  the  persons  whose 
names  are  thereto  signed,  and  also  another 
note  of  similar  character,  which  was  signed 
by  other  members  of  said  association,  in  fa- 
vor of  the  corporation,  and  same  was  pledg- 
ed to  the  plaintiff  as  a  collateral  security 
for  the  faithful  payment  of  its  indebted- 
ness on  open  account  to  the  plaintiff  when 
the  same  should  become  due  and  payable. 
The  act  of  pledge  recites  that  '*for  and  in 
consideration  of  the  sum  of  ten  thousand 
dollars  advanced  by  the  commercial  firm  of 
A.  J.  Forstall  to  the  undersigned,  W.  L. 
Smith,  agent,  of  Franklinton,  ♦  •  •  and 
for  the  further  consideration  of  services  ren- 
dered and  which  may  hereafter  be  rendered 
by  the  said  A.  J.  Forstall,  and  for  the  pur- 
pose of  securing  him  a  proper  compensation 
therefor,  I  hereby  agree  and  obligate  myself 
to  ship  and  consign  to  him  for  sale  at  New 
Orleans,  La.,  not  less  than  eight  hundred 
bales  of  cotton,  said  shipments  and  con- 
signments to  be  made  before  the  1st  of  Feb- 
ruary, 1802;  and  in  the  event  of  my  ftdlure 
or  refusal  to  ship  and  consign  to  the  said 
A,  J.  Forstall  eight  hundred  bales  of  cotton 
as  aforesaid,  and  within  the  time  specified, 
and  as  an  additional  compensation  to  him 
for  services  in  selling  the  cotton  consigned 
to  him  under  this  agreement,  and  other  serv- 
ices, I  bind  myself  to  pay  to  A.  J.  ForstaD 


the  sum  of  one  dollar  per  bale  on  each  bale 
on  the  number  deficient  in  my  shipments, 
and  which  are  required  to  make  the  said 
number  of  eight  hundred  bales."  This  much 
of  the  act  of  pledge  discloses  the  mutual 
agreement  of  the  parties,— the  engagement 
of  the  plaintiff  to  make  $10,000  advances  to 
the  corporation,  as  well  as  its  covenant  to 
secure  the  payment  therefor,  and  also  the 
contingent  penalties  it  consented  to  in  his  fa- 
vor, in  case  of  either  its  failure  or  refusal 
to  ship  to  plaintiff  the  full  quantity  of  800 
bales  of  cotton.  Then  follows  the  clause 
pledging  to  the  plaintiff  the  note  sued  on 
viz.:  "It  is  further  agreed  that,  in  order  tc 
guaranty  the  prompt  and  faithful  payment 
of  said  advances,  the  said  W.  L.  Smith, 
agent,  has  delivered  to  said  A  J.  Forstall 
a  promissory  note  for  the  said  sum  of  ten 
thousand  dollars,  signed  by  J'  P.  Fussell  and 
others,  and  indorsed  by  the  Farmers'  Union 
Commercial  Association  of  Washington  Par- 
ish, Louisiana,  Limited,  and  the  Farmers' 
Oommercial  Association  of  Louisiana,  Lim- 
ited, which  is  identified  herewith,  dated  the 
18th  of  December,  1800,  and  maturing  on  the 
15th  of  November,  1801."  And  it  concludes 
thus:  ''It  is  further  agreed  that  the  proceeds 
of  the  sale  of  all  cotton  sold  by  A.  J.  Forstall 
for  the  account  of.  the  undersigned  shall  be 
appropriated  by  the  said  A  J.  Forstall  either 
to  the  payment  to  the  said  sum  of  ten  thou- 
sand dollars,  advanced  as  aforesaid,  or  to 
any  other  indebtedness  or  liability  of  W.  L. 
Smith,  agent,  to  him,  which  may  hereafter 
arise  in  the  course  of  their  business."  Not 
one  of  the  defendants  were  parties  to  the  act 
of  pledge,  notwithstanding  the  fact  that  they 
admit  that  they  executed  said  note  for  the 
purpose  of  enabling  the  association  to  em- 
ploy it  as  a  collateral  security  for  its  indebt- 
edness thereafter  to  be  contracted  with  the 
plaintiff,  and  that  it  was  primarily  an  ac- 
commodation paper,  and  issued  without  any 
consideration. 

ilhe  contention  of  the  defendants,  there- 
fore, is  that  (1)  in  any  event  the  plaintiff's 
right  of  recovery  must  be  restricted  to  the 
balance  of  account  it  was  intended  to  guar- 
anty; (2)  that  plaintiff's  recourse  by  the 
terms  of  the  contract  of  pledge  is  restricted 
to  the  balance  which  is  ascertained  to  be 
due  for  the  advances  the  plaintiff  made  to 
the  corporation,  and  cannot  be  extended  to 
the  alleged  damage  the  plaintiff  has  sustain- 
ed on  account  of  any  breach  of  contract  by 
the  corporation  in  reference  to  shipments  of 
cotton,  nor  to  any  commissions,  salaries,  and 
expenses  incident  thereto.  To  make  the  po- 
sition of  the  defendants*  counsel  plain,  we 
have  extracted  from  their  brief  the  follow- 
ing, viz.:  **If  this  is  not  so,  we  would  have 
a  consequence  not  in  contemplation  of  any 
of  the  parties,  and  entirely  beyond  the  agree- 
ment, in  any  view  that  may  be  taken.  It 
will  be  observed  that  this  note  was  deliv- 
ered to  secure  only  the  money  to  be  ad- 
vanced,  not  any  l>re^ch,.o|^<g>ntra£5^g^g. 
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tion  to  cotton  shipments,  nor  commissions, 
nor  agents'  salaries  or  expenses.  Undoubt- 
edly, tbe  corporation  could  have  redeemed 
the  paper  by  paying  the  sum  of  the  advan- 
ces, and  it  is  equally  undoubted  that  the 
accommodation  makers,  irrespective  of  no- 
tice of  their  character,  could  have  reclaimed 
their  paper  on  like  terms.  Yet,  if  plaintifTs 
theory  is  maintained,  he  can  collect  the  entire 
face  of  the  note,  deduct  the  sum  it  was 
expressly  delivered  to  secure,  and  then  set 
off,  as  against  the  accommodation  payee, 
any  other  demands  he  may  have.  Now,  as 
a  matter  of  fact,  the  plaintiff  is  attempting 
to  use  this  paper  to  enforce  payment  of  a 
claim  which  embraces  $1,001.91  above  the 
amount  of  advances  it  was  made  and  ac- 
cepted to  guaranty,  and  which  he  pretends 
to  have  furnished;  this  sum  being  composed 
of  commissions,  traveling  expenses,  and  sal- 
ary of  an  agent  ($50),  and  $582  on  account 
of  cotton  not  shipped,  and  insurance  money 
paid  for  some  unknown  purpose.*'  (Page 
8.)  The  portion  of  the  act  of  pledge  upon 
which  they  rely  as  sustaining  their  position 
is  the  following,  viz.:  "It  Is  further  agreed 
that,  in  order  to  guaranty  the  prompt  and 
punctual  payment  of  said  advances,  the  said 
W.  L.  Smith,  agent,  has  delivered  to  said  A. 
J.  Forstall,  a  promissory  note  for  the  sum 
of  $10,000,"  etc.  We  think  it  is  apparent, 
from  the  phraseology  of  the  contract  of 
pledge,  that  the  plaintiff  obtained  the  note 
in  pledge  as  a  collateral  security  for  the  ac- 
count of  the  corporation  in  pursuance  of  an 
understanding  and  agreement  of  all  the  par- 
ties in  interest 

The  further  contention  of  defendants'  is 
that,  after  the  maturity  of  the  principal  ob- 
ligation (the  note  for  $10,000),  on  the  15th 
of  November,  1891,  the  plaintiff  granted  the 
corporation,  their  principal,  an  extension  of 
time  for  its  payment,— the  association  having 
at  the  time  of  said  maturity  an  abundance 
of  assets,  which  it  offered  to  surrender  to 
the  plaintiff,  and  which  he  declined  tor  ac- 
cept—and that' during  said  delay  the  corpo- 
ration became  insolvent,  and  its  assets  per- 
ished. An  attentive  examination  of  the  evi- 
dence has  satisfied  our  minds  that  this  last 
ground  of  defense  is  not  sustained  by  the 
evidence.  It  does  not  go  to  the  extent  of 
showing  that  the  plaintiff  granted  to  the 
corporation  any  specific  delay  or  additional 
term  for  the  payment  of  its  indebtedness. 
It  is  only  to  the  effect  that  plaintiff  forbore 
to  institute  suit  for  the  recovery  of  the 
amount  due  him.  He  would  have  been  at 
liberty  to  have  sued  at  any  time,  and  noth- 
ing is  shown  to  have  prevented  the  defend- 
ants from  protecting  themselves,  notwith- 
standing the  plaintiff's  delay  in  bringing 
suit  This  case  does  not  come  within  the 
rule  this  court  announced  in  Insurance  Go. 
V.  Randall,  42  La.  Ann.  260,  7  South.  679. 
Nor  does  it  come  within  the  provisions  of  the 
Code,  viz.:  **The  prolongation  of  the  terms 
granted  to  the  principal  debtor  without  the 


consent  of  the  surety,  operates  a  discharge 
of  the  latter."    Rev.  CIy.  Ck>de,  art  3068. 

Our  conclusion  is  that  the  record  does  not 
disclose  a  state  of  facts  Justifying  the  dis- 
charge of  the  defendants,  but  that,  on  the 
contrary,  they  are  bound  by  the  terms  of 
the  agreement  and  the  contract  of  pledge. 
But  as  sureties  of  the  corporation,  we  think 
them  entitled  to  have  that  agreement  con- 
strued strictly,  in  so  far  as  It  shall  affect 
their  rights,  and,  placing  upon  it  such  a  con- 
struction, they  can  only  be  held  bound  for 
the  balance  due  the  plaintiff  for  the  ad- 
vances he  made  to  the  corporation,  and 
nothing  else.  The  stated  account  of  tbe 
plaintiff  against  the  corporation  shows  a 
debit  balance  of  $4,126.83  on  the  3d  of  Feb- 
ruary, 1893,  after  allowing  proper  credits; 
but,  applying  the  rule  Just  stated,  we  are 
of  opinion  that  this  balance  is  subject  to  a 
further  reduction  in  favor  of  defendants, 
as  sureties  of  the  corporation,  of  $1,001.91, 
thus  leaving  the  sum  of  $3,124.92,  for  which 
they  are  responsible  in  solido  to  the  plain- 
tiff. It  is  therefore  ordered  and  decreed 
that  the  verdict  of  the  Jury  and  the  Judg- 
ment thereon  based  be  annulled  and  re- 
versed, and  it  is  further  ordered  and  de- 
creed that  the  plaintiff  do  have  and  recover 
from  the  defendants  in  solido  the  sum  of 
$4,126.38,  with  8  per  cent,  per  annum  in- 
terest from  the  3d  of  February,  1893,  sub- 
ject to  a  credit  of  $1,001.91  as  of  same  date, 
and  all  costs  of  both  courts. 


(60  La.  Ann.  80S) 
STATE  v.  TIMBERLAKBL     (No.  12,683.) 

(Supreme  Oourt  of  Louisiana.     Feb.  21,  1898.) 

Cbiuikal  Law— Continuancb— Absent  Witness 

—Testimony  at  Pkblimtnart  Tkial 

—  Instructions. 

1.  Where  it  appears  that  there  is  no  reason- 
able certainty  or  probability  of  procurinj?  the  at- 
tendance of  an  absent  witness  at  the  next  term 
of  the  court,  the  denial  of  a  motion  for  continu- 
ance will  not  be  disturbed. 

2.  Where  an  absent  witness,  subpcenaed  for 
defense,  had  testified  on  preliminary  examina- 
tion to  a  certain  state  of  facts,  and  could  not,  if 
present  at  the  trial,  have  testified  to  the  aver- 
ments of  fact  set  op  in  the  motion  for  continn- 
ance  without  impeaching  his  own  previous  tes- 
timony, it  is  proper  to  conclude  that,  were  the 
witness  present,  his  evidence  would  be  substan- 
tially the  same  as  that  on  the  preliminary  exam- 
ination, and,  as  this  was  strongly  against  the 
accused,  the  latter  was  not  prejudiced  by  his 
absence. 

3.  The  state  was  entitled  to  oifer  the  testi- 
mony of  the  absent  witness,  taken  at  the  prelim- 
inary examination,  on  proof  that  he  had  left  the 
parish,  and  that  his  whereabouts  and  residence 
were  unltnown. 

4.  To  justify  relief  to  the  accused,  isolated 
passages  of  the  trial  judge's  charge  to  the  jury, 
objected  to,  must  amount  to  a  positive  misstate- 
ment of  the  law. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish  of 
Rapides;   Edwin  G.  Hunter.  Judge. 

Joseph  T.  Tlmberlake  was  convicted  of  the 
mui'Uer  of  M.   W.  Baillio,  and  seulencH^d   Ui 
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deatb.     He  appeals  from  the  Judgment  and 
sentence.     AfSnned. 

Robert  P.  Hunter,  for  appellant.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  Phanor  Brea- 
zeale,  Dlst  Atty.,  for  the  State. 

BLANCHARD,  J.  The  accused  was  indict* 
ed  for  the  murder  of  M.  W.  Bailllo,  a  consta- 
ble, convicted,  and  the  death  sentence  passed 
upon  him.  He  appeals,  and  his  case  is  pre- 
sented In  five  bills  of  exertion  taken  to  the 
rulings  of  the  court  on  the  trial  below. 

1.  On  the  day  the  prisoner  was  arraigned 
and  pleaded  to  the  indictment,  a  motion  was 
filed  on  his  behalf  for  a  change  of  yenue,  which 
came  up  for  trial  four  days  later,  and  was  over- 
ruled.  Following  the  denial  of  the  motion  for 
change  of  venue,  and  on  the  same  day,  the 
case  was  fixed  for  trial  one  week  later.  Im- 
mediately thereupon  the  defendant  filed  an  ap- 
plication, sworn  to,  for  a  subpoena  for  one  J. 
W.  Beaver,  alleging  him  to  be  an  important 
and  material  witness  in  his  behalf,  who  had 
been  present  when  the  killing  occurred,  and 
that  he  was  informed  and  believed  him  to  be 
hi  the  parish  of  Ouachita,  and  in  service  on  the 
United  States  government  snag  boat  Wagner, 
lying  at  or  near  the  town  of  Ck)lumbia,  on  the 
Ouachita  river,  in  Louisiana.  The  application 
then  proceeded  to  state  at  length  what  he  ex- 
pected to  prove  by  the  witness,  the  gist  of 
which  was  that  he  (the  accused)  had  acted  in 
self-defense  in  killing  the  deceased,  who  had 
rushed  upon  hhn,  grabbed  him,  and  was  hold- 
ing him  with  his  left  hand,  while  with  the 
other  hand  he  was  in  the  act  of  drawing  his 
pistol,  when  affiant  fired  the  shot  that  produced 
death.  The  court  granted  this  application  and 
the  subpoena  issued  for  Beaver  the  same  day, 
November  8,  1807.  It  was  received  by  the 
sheriff  of  Ouachita  parish  the  following  day. 
On  the  13th  of  November— four  days  later— he 
made  return  that  he  had  been  unable  to  serve 
the  subpoena  because  "failing  to  find  the  with- 
in-named witness,  Beaver,  in  the  parish  of 
Ouachita,  after  diligent  search,  and  from  the 
best  information  I  could  obtain  the  present 
domicile  of  said  witness  is  unknown."  When 
the  case  was  called  for  trial  on  November  15th, 
the  accused  objected  to  going  to  trial  because 
of  Beaver's  absence,  and  filed  a  motion  for 
continuance.  This  motion,  besides  the  usual 
averments  of  materiality  of  testimony,  due  dil- 
igence, no  other  witness  by  wliich  the  facts 
can  be  proven,  etc.,  set  forth  that  the  return 
of  the  sheriff  of  Ouachita  parish  on  the  sub- 
poena did  not  show  that  inquiry  had  been  made 
for  the  witness  at  the  place  which  was  desig- 
nated; that  because  of  the  early  day  at  which 
the  case  had  been  assigned  for  trial,  time 
enough  had  not  been  given  to  enable  the  sher- 
iff to  make  a  sufficient  search  for  him;  that 
affiant,  behig  confined  in  Jail,  had  had  no  op- 
portunity to  search  for  him;  that  he  was  ab- 
sent without  his  knowledge  or  connivance;  and 
that  he  expected  to  procure  his  attendance  at 
the  next  term  of  court,  etc.    Then  followed 


substantially  the  same  statement  of  what  he 
expected  to  prove  by  the  witness  as  that  made 
In  the  previous  application  for  subpoena.  The 
motion  for  continuance  was  overruled  on  the 
ground  that  the  whereabouts  of  the  witness 
was  unlinown,  and  the  return  showed  he  could 
not  be  found;  and  the  trial  Judge  further  stated 
that  his  evidence,  taken  on  the  preliminary 
examination,  was  before  the  court,  and  dis- 
closed that,  even  if  the  witness  were  present, 
he  could  not  swear  to  the  facta  alleged  in  the 
motion  for  conthiuance,  having  already  sworn 
to  the  contrary.  He  annexed  the  evidence  tak- 
en on  the  preliminary  examination  as  part  of 
his  reasons  for  refusing  the  motion  to  con- 
tinue, and  added  that  he  believed  the  motion 
was  made  purely  for  delay.  The  denial  of  the 
motion  forms  the  subject  of  defendant's  first 
bill  of  exception. 

It  appears  that  the  witness  Beaver  was  a 
transient  person,  not  domiciliated  in  the  parish 
where  the  crime  was  conmiltted.  In  the  pris- 
oner's application  for  the  subpoena  there  is  no 
statement  or  suggestion  as  to  his  place  of  resi- 
dence, or  that  his  residence  is  known.  The  ap- 
plication merely  located  him,  on  information 
and  belief,  In  the  parish  of  Ouachita.  The 
return  of  the  sheriff  of  that  parish  shows  that 
he  was  unable  to  serve  the  subpoena,  because, 
after  diligent  search,  he  had  failed  to  find  hhn 
within  the  parish;  also  that  he  was  not  a  res- 
ident of  the  parii^  and  that  his  domicile  was 
unknown.  Under  the  chrcumstances,  there  was 
no  reasonable  certainty,  or  even  probability, 
that,  if  the  case  had  been  continued,  the  at- 
tendance of  this  witness  could  have  been  pro- 
cured at  the  next  term  of  the  court  Such 
reasonable  certainty  or  probability  was  neces- 
sary. State  V.  Duffy,  89  La.  Ann.  420,  2 
South.  184;  State  v.  Morgan,  39  La.  Ann.  214, 
1  South.  456.  Besides,  a  perusal  of  the  testi- 
mony of  Beaver  taken  on  the  preliminary  ex- 
amination, both  direct  and  under  cross-exam- 
ination by  the  accused,  leaves  no  doubt  on  the 
mind  that,  had  he  been  present  at  the  trial,  he 
could  not  have  testified  to  the  state  of  facts  set 
up  hi  the  motion  for  continuance  without  im- 
peaching his  own  testimony  given  at  the  pre- 
liminary examination.  Had  he  testified  to  the 
averments  of  the  motion  for  continuance,  he 
would  have  stood  self -convicted  of  perjury  com- 
mitted at  the  preliminary  examination.  We 
must  conclude,  therefore,  that,  had  this  witness 
been  present  at  the  trial,  his  evidence  would 
have  been  sulDstantially  the  same  as  that  on 
the  preliminary  examination,  and,  as  this  was 
strongly  against  the  prisoner,  he  was  not  preju- 
diced by  the  absence  of  the  witness  at  the  time 
of  trial 

2.  The  testimony  of  the  witness  Beaver 
taken  on  the  preliminary  examination,  hav- 
ing been  offered  by  the  prosecution  in  con- 
nection with  the  testimony  of  other  witnesses 
for  the  state,  the  defense  objected  on  the 
ground  that  no  sufficient  basis  had  been  laid 
for  its  introduction,  that  it  was  not  shown  the 
witness  was  dead,  or  had  left  the  state  per- 
manentiy,  or  could  not  be  found,  or  was  sick. 
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etc.  Also  that  the  testimony  had  not  been, 
when  taken  down,  read  over  to  the  witness 
for  correction,  and  that  it  was  not  signed  by 
him.  The  objections  were  overruled,  and  the 
deposition  permitted  to  be  read  to  the  Jury. 
To  this  ruling  the  second  bill  of  exceptions 
was  taken.  The  judge  who  presided  alt  the 
preliminary  examination,  and  before  whom 
Beaver's  testimony  was  then  taken,  was  the 
same  judge  before  whom  the  case  was  sub- 
sequently tried.  Before  offering  the  deposi- 
tion, the  state  proved  by  the  deputy  clerk, 
who  officiated  at  the  preliminary  examina- 
tion, and  who  took  down  the  testimony  of 
Beaver,  that  the  witness  had  first  been  duly 
sworn,  that  the  accused  was  present,  that  he 
cross-examined  the  witness,  and  that  the 
whole  deposition  was  fully  and  accurately 
taken  down.  This  was  sufficient  as  to  its 
genuineness  and  official  character.  It  is  not 
required  that  the  witness  should  sign  It. 
Rev.  St  i  1010;  State  v.  Allen,  37  La.  Ann. 
685.  On  this  showing  the  testimony  was  ad- 
missible on  proof  that  the  witness  was  ab- 
sent, and  could  not  be  found.  State  v.  Har- 
vey, 28  La.  Ann.  105;  State  v.  Douglass,  84 
La.  Ann.  523.  This  proof  was  furnished  by 
the  application  made  a  week  before  by  the 
accused  for  a  subpoena  to  issue  to  the  wit- 
ness in  the  parish  of  Ouachita,  by  the  sher- 
iff's return  on  the  subpoena  that'  he  could  not 
be  found  in  that  parish,  and  that  his  dom- 
icile was  unknown,  and  by  the  application  of 
the  accused  for  the  continuance  of  the  case 
on  the  ground  of  the  absence  of  this  witness. 
On  the  authority  of  State  v.  Granville,  34  La. 
Ann.  1088;  State  v.  Jordan,  Id.  1210;  State 
V.  Ck)udler,  36  La.  Ann.  291;  and  State  v. 
Allen,  37  La.  Ann.  685,— the  prosecution  would 
have  been  entitled  to  introduce  the  deposition, 
even  If  the  defendant  had  not  sought  Beaver 
as  a  witness,  on  proof  that  he  had  left  the  par- 
ish, and  that  his  whereabouts  and  residence 
were  unknown. 

3,  4.  The  third  and  fourth  bills  of  excep- 
tion present  objections  to  the  charge  of  the 
judge  relating  to  the  law  of  manslaughter. 
In  overruling  the  objections,  and  as  part  of 
his  reasons  for  so  doing,  the  judge  annexes 
to  the  bills  his  entire  charge  to  the  jury, 
which  was  in  writing.  The  contention  of  the 
defense  is  that  In  the  portions  of  the  charge 
excepted  to  the  court  below  holds  the  pris- 
oner to  the  standard  of  "a  reasonable  man." 
After  stating  that  a  high  degree  of  sudden, 
resentful  feeling  will  not  alone  palliate  an 
act  of  homicide  and  reduce  the  crime  from 
murder  to  manslaughter,  the  language  of  the 
court  was:  "It  Is  essential  that  the  excited 
and  angry  condition  of  the  party  committing 
the  act,  entitling  him  to  a  milder  considera- 
tion of  the  law,  should  be  superinduced  by 
some  insult,  provocation,  or  Injury  which 
would  instantly  produce  In  the  minds  of  or- 
dinary men,  situated  as  the  prisoner  was, 
the  highest  degree  of  exasperation."  Then, 
with  reference  to  the  time  sufficient  for  pas- 
sion to  subside,  and  reason  to  resume  its 


sway.  It  was  said:  •The  law  assigns  no  lim- 
its within  which  cooling  time  may  be  said  to 
take  place;  every  case  must  depend  upon  its 
circumstances;  but  a  time  within  which  an 
ordinary  man  in  like  circumstances  would 
have  cooled  may  be  said  to  be  a  reasonable 
time."  Ck)nsidering  the  charge  as  to  man- 
slaughter as  a  whole,  it  must  be  held  a  cor- 
rect exposition  of  the  law.  The  selection  of 
passages  here  and  there  for  criticism  and  an- 
imadversion Is  not  favored,  and  a  verdict  will 
not  be  disturbed  on  a  merely  Inaccurate  or 
incomplete  instruction,  as  embodied  in  the 
sentences  excepted  to,  when,  from  the  en- 
tire charge  on  that  branch  of  the  law,  a  cor- 
rect view  and  explanation  of  the  subject  is 
given.  To  Justify  relief,  the  Isolated  pas- 
sages brought  to  our  attention  must  amount 
to  a  positive  misstatement  of  the  law.  State 
V.  Ardoin,  49  La.  Ann.  1145,  22  South.  620; 
State  V.  Ferguson,  37  La.  Ann.  61;  State  v. 
Porter,  35  La.  Ann.  1159.  It  seems  that 
counsel  for  the  accused,  insisting  that  the 
charge  as  to  manslaughter  was  too  restricted, 
asked  a  special  charge  in  reference  thereto, 
and  handed  the  judge  Wharton's  Criminal 
Law,  requesting  him  to  read  section  480 
thereof  to  the  jury  as  embodying  what  he 
wished  charged  them  concerning  the  law  of 
manslaughter.  The  judge  compiled  with  this 
request,  and  read  the  entire  section  to  the 
jury,  charging  them  that  it  was  the  law. 
After  this  it  does  not  lie  In  the  mouth  of  the 
accused  to  complain  that  the  charge  as  given 
was  too  narrow  and  restricted.  From  that 
portion  of  the  charge  relating  to  self-defense, 
is  singled  out  this  expression:  *'The  law  re- 
quires mastery  over  our  fears,  as  well  as 
control  over  our  passions."  This  Is  objected 
to  on  the  ground  that,  if  the  law  requires 
"control  over  our  passions,"  it  virtually  sets 
aside  the  doctrine  of  manslaughter.  The  ex- 
pression used  is  taken  from  Desty,  Cr.  Law, 
pp.  383,  384,  §  128.  The  judge  was  Instruct- 
ing the  jury  as  to  the  apprehension  of  danger 
on  part  of  the  accused,  and  proceeded  to  ex- 
plain, after  using  the  language  quoted,  that 
imaginary  fears,  without  anything  upon 
which  to  found  them,  cannot  serve  as  an  ex- 
cuse for  taking  human  life.  His  charge  as 
to  this  is  entirely  unobjectionable,  and,  so 
far  as  the  expression  "control  over  our  pas- 
sions" is  concerned,  the  law  of  manslaughter 
—the  killing  of  another  in  the  heat  of  pas- 
sion—was sufficiently  and  accurately  expound- 
ed to  the  jury  in  another  part  of  the  charge. 
5.  The  fifth  bill  was  taken  to  the  refusal 
of  the  court  a  qua  to  grant  a  new  trial  ask- 
ed for  on  two  grounds:  (1)  That  the  verdict 
was  contrary  to  the  law  and  evidence,  and 
(2)  that  the  jury  was  overawed  by  the  large 
crowds  In  attendance  at  the  trial,  all  of  whom 
were  opposed  to  the  prisoner  and  some  of 
whom  applauded  the  district  attorney  when 
he  concluded  the  argument  for  the  state, 
thereby  Influencing  the  jury  to  the  prejudice 
of  the  accused.  Testimony  was  taken  on 
this  motion,  and  is  found  In  the  record.  The 
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question  presented  Is  one  of  fact  The  trial 
Judge,  in  his  reasons  for  overruling  the  ap- 
plication for  new  trial,  declares  that  the  ac- 
cused had  obtained  a  fair  trial  by  an  honest 
jury,  influenced  alone  by  a  desire  to  do  their 
duty;  that  the  nearest  Juror  lived  about  15 
miles  from  the  county  seat  (Alexandria);  and 
that  he  was  satisfied  none  of  the  jury  were 
influenced  by  any  prejudice  which  may  liave 
existed  in  Alexandria.  The  evidence  taken 
on  the  motion  does  not  satisfy  us  the  judge 
erred  in  overruling  it  Great  reliance  is  pla- 
ced by  the  law  upon  his  discretion  in  such 
matters.  The  manifestation  of  approval  at 
the  close  of  the  argument  for  the  prosecu- 
tion was  inconsiderable,  and  was  quiclcly 
and  sternly  rebulsed  and  suppressed  by  the 
judge,  who  then  turned  to  the  jury,  and  di- 
rected them  to  disregard  any  and  all  marlcs 
of  approval  or  disapproval,  and  to  determine 
the  case  solely  from  the  law  and  evidence. 
The  sejitence  and  judgment  appealed  from 
stand  afllrmed. 


(60  La.   Ann.  828) 

NEWMAN  et  al.  v.  BABR  et  al.  (CRAW- 
FORD et  aK,  Interveners. 
No.  12,618.)! 

(Supreme  Court  of  Louisiana.     Dec.  13,  1S97.) 

Appbax^— Amount  in  Oontrovbrst— Revibw— Iw- 
soLVBNCT—PRBrBRBNCBS— Fraudulent 

CONVBTANCBS— AtTAGHMBNT. 

On  Motion  to  Dismiss  Appeal. 
PlaintiflPs'  debt  and  attachment  were  placed 
at  issue  by  the  averments  of  the  interventions. 
This  debt  exceeded  tlie  amonnt  necessary  to 
give  this  court  j'urisdiction.  Therefore,  as  re- 
gards the  plaintififs,  the  suit  and  all  of  its  inci* 
dents  are  subject  to  an  appeal  here.  It  matters 
not  that  the  sum  claimed  by  interveners  is  be- 
low the  appealable  amount 

On  the  Merits. 

1.  An  insolvent  debtor  cannot  give  in  payment 
to  one  creditor,  to  the  prejudice  of  the  other 
creditors,  any  other  thing  than  the  sum  of  mon- 
ey due. 

2.  No  distinction  is  reco^ized  between  a  vol- 
untary conveyance  of  property  in  fraud  of  cred- 
itors and  such  an  alienation  disguised  under  the 
forms  of  judicial  proceedings. 

3.  Any  machination  or  contrivance  by  which 
a  fraudnlent  preference  is  sought  to  be  given 
will  be  set  aside  and  annulled. 

4.  Neither  the  law  nor  the  courts  are  to  be 
used  as  instruments  to  work  injustice.  To  at- 
tempt this  is  to  agfirravate  the  offending. 

5.  An  attachment  instigated  by  a  debtor  to 
give  a  favored  creditor  an  advantage  will  be 
declared  void  and  of  no  effect  as  to  complaining 
creditors,  but  maintained  as  between  the  fraud- 
ulent debtor  and  favored  creditor. 

6.  Great  weight  given  to  opinion  of  trial 
judge,  who  saw  and  heard  the  witnesses,  in  de- 
termining questions  of  fact  tending  to  prove 
fraud. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Bienville;  J.  T.  Watkins,  Judge. 

Action  by  H.  &  C.  Newman  against  Baer 
&  Levy.  Crawford,  Jenkins  &  Booth  and 
others  intervened.    Plaintiffs  had  judgment, 

1  Rehearing  denied  March  7,  1808, 


subject  to  a  preference  given  Crawford, 
Jenkins  &  Booth,  and  plaintiffs  appeal.  Af- 
firmed. 

Percy  Roberts  &  Boatner  and  B.  T.  Lam- 
kin,  for  appellants.  Dormon,  Reynolds  & 
Dormon,  J.  W.  Holbert,  L.  K.  Watkins,  and 
W.  U.  Richardson,  for  appellees  interveners. 

BLANOHARD,  J.  Plaintiffs  sued  for  $10,- 
491.10,  on  open  accounts  and  notes.  Alleging^ 
the  insolvency  of  defendants,  and  averring 
the  statutory  grounds  embodied  in  sections 
4  and  5,  Code  Prac.  art.  240,  they  caused  de- 
fendants' property  and  effects  to  be  attach- 
ed, and  garnishment  process  to  issue  to  a 
number  of  their  debtors.  Defendants  were 
merchants,  and  owed  various  other  creditors. 
Crawford,  Jenkins  &  Booth,  claiming  a  debt 
of  $678.93,  Intervened,  contesting  the  attach- 
ment, alleging  the  same  to  be  fraudulent  and 
collusive,  Intended  to  defeat  the  creditors 
of  defendants,  and  to  aid  the  latter  in  fraud- 
ulently disposing  of  and  placing  their  prop- 
erty beyond  the  reach  of  their  creditors. 
They  denied  that  any  indebtedness  existed 
on  part  of  defendants  to  plaintiffs,  and  aver- 
red, in  substance,  that  the  whole  proceeding 
on  part  of  plaintiffs  was  a  fraudulent  de- 
vice, the  result  of  a  collusive  agreement  be- 
tween them  and  defendants.  Theirs  was  a 
revocatory  action,  set  up  by  Intervention, 
seeking  to  annul  acts  of  their  debtor  in  al- 
leged collusion  with  others,  done  In  fraud  of 
their  rights.  They  prayed  judgment  setting 
aside  and  annulling  the  attachment  and  de- 
creeing the  debt  declared  on  to  be  fraudulent 
and  fictitious.  These  parties  had  previously, 
but  subsequent  to  plaintiffs,  in  a  separate 
suit  in  the  same  court,  sued  out  writs  of  at- 
tachment against  defendants,  under  which 
they  had  caused  to  be  seized  the  same  prop- 
erty previously  seized  by  plaintiffs.  They 
had  prosecuted  their  suit  to  judgment,  de- 
creeing recovery  of  amount  claimed,  and 
sustaining  their  attachment,  with  recogni- 
tion of  privilege  as  attaching  creditors.  Eight 
other  creditors  of  defendants,  who  had  like- 
wise first  sued  separately  and  attached  the 
same  property,  filed  similar  interventions, 
making  substantially  the  same  allegations 
and  asking  decrees  similar  to  that  prayed 
for  by  Crawford,  Jenkins  &  Booth.  The 
largest  of  the  claims  set  up  In  the  inter- 
ventions was  $710.30;  the  smallest,  $100.27. 
They  aggregated  $3,522.29.  Plaintiffs  answer- 
ed the  interventions,  denying  the  fraud  and 
conspiracy  charged,  declaring  the  good  faith 
of  their  attachment,  and  averring  that  the 
same  was  based  on  a  valid  indebtedness  for 
the  whole  amount  claimed.  Defendants  an- 
swered the  interventions,  denying  the  alle- 
gations of  fraud,  conspiracy,  and  collusion. 
They  filed  no  answer  to  plaintiffs'  demand, 
nor  to  the  original  suits  of  the  intearveners. 
There  was  judgment  In  plaintiffs'  favor, 
against    defendants,     for    the    amount    sued 

for,   sustaining  their  attachme 
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their  priTllege  as  attaching  creditors,  and  or- 
dering the  property  seized  to  be  sold  to  sat- 
isfy their  demand,  except  in  so  far  as  the  in- 
terveners were  concerned,  who  were,  in  the 
same  decree,  awarded  Judgment  against 
plaintiffs,  annulling  and  setting  aside  the  at- 
tachment in  so  far  as  it  affects  the  rights  of 
the  interveners,  and  adjudging  the  latter  to 
be  paid  by  preference  out  of  the  proceeds  of 
the  attached  property  In  the  order  of  the 
levy  of  their  respective  writs.  The  effect  of 
this  Judgment  Is  to  settle  first,  out  of  the 
proceeds  of  the  property,  the  claims  of  the 
Interveners,  and  awarding  to  plaintiffs,  on 
their  judgment,  the  remainder.  The  prop- 
erty attached  was  estimated  in  the  sheriff's 
Inventory  at  $10,182.89.  Plaintiffs  appeal, 
and  in  this  court  are  met  by  motions  to  dis- 
miss, filed  on  behalf  of  each  intervener,  on 
the  ground  that  their  respective  Judgments, 
ordering  payment  by  preference  out  of'  the 
funds  In  the  sheriff's  hands,  are  each  below 
the  appealable  Jurisdiction  of  this  court 

On  Motion  to  Dismiss, 

The  question  presented  by  the  motions 
must  be  considered  settled  adversely  to  the 
contention  of  Interveners.  Plaintiffs'  debt 
and  attachment  were  placed  at  Issue  by  the 
averments  of  the  Interventions,  and  thus 
constitute  the  matter  In  controversy.  The 
amount  claimed  by  plaintiffs  at  the  Institu- 
tion of  the  suit  Imparts  to  it  its  character  in 
relation  to  Its  susceptibility  of  being  the  ob- 
ject of  an  appeal;  that  Is  to  say,  so  far  as 
regards  the  plaintiffs,  all  the  Incidents  In  the 
suit  are  subject  to  an  appeal.  Hart  v.  Lod- 
wlck,  8  La.  167;  Shingle  Co.  v.  Hart,  48  La, 
Ann.  1035,  20  South.  201;  Picard  v.  Wade, 
30  La,  Ann.  625;  Alter  v.  O'Brien,  31  La, 
Ann.  452;  Haughery  v.  Thiberge,  24  La. 
Ann.  442;  Maxen  v.  Landrum,  21  La.  Ann. 
366;  Colt  V.  O'Callaghan,  2  La.  Ann.  189.  The 
motion  to  dismiss  la  denied. 

On  the  Merits. 

At  the  opening  of  the  business  season  In 
the  fall  of  1896,  defendants,  Baer  &  Levy, 
found  themselves  insolvent.  The  crops  of 
the  year,  In  the  section  of  country  in  which 
they  did  business,  had  failed;  and  the  pros- 
pect for  collection  of  outstanding  accounts 
was  poor  indeed.  Realizing  their  situation 
and  the  utter  Inability  to  meet  their  obliga- 
tions, they,  for  reasons  unnecessary  to  in- 
quire Into,  made  up  their  minds  to  favor  H. 
&  C.  Newman,  plaintiffs  herein,  who  were 
their  largest  creditors.  Accordingly,  through 
their  contrivance  and  at  their  dictation,  H. 
B.  Coyle,  the  managing  clerk  of  the  firm, 
wrote  plaintiffs  that  he  feared  something 
was  "going  crootted"  In  regard  to  the  busi- 
ness, and  advising  them  to  look  after  their 
Interests.  The  pretense  of  this  letter  was 
that  it  was  written  by  Coyle  of  his  own  mo- 
tion, and  in  the  greatest  confidence  and  se- 
crecy, and  because  (to  use  his  own  language) 
"I  owe  this  much  to  you."    The  facts  are, 


as  disclosed  by  the  record,  the  idea  of  writ- 
ing the  letter  originated  with  defendants, 
and  Coyle  would  not  have  written  It  at  all 
but  for  the  Instructions  given  him  to  do  so. 
On  receipt  of  the  letter,  plaintiffs  dispatched 
David  March,  a  trusted  employs  to  the  scene 
of  action,  with  directions  to  protect  their  In- 
terest Within  a  few  days  the  attachment 
was  sued  out.  Before  It  was  sued  out  he 
was  In  Monroe,  where  the  senior  member  ot 
the  firm  of  defendants  lived,  and  from  there 
he  went  to  the  town  of  Bienville,  where  the 
business  bouse  of  defendants  was  located. 
At  Bienville,  the  day  before  the  attachment 
he  was  closeted  with  the  junior  member  of 
defendants'  firm,  who  was  in  Immediate 
charge  of  the  business,  and  was  given  access 
to  the  books  from  which  he  took  a  list  of  42 
of  the  best  customers  of  defendants  (parties 
who  owed  them),  and  whom  he  caused  to  be 
garnished  under  the  writ  of  attachment 
which  Issued  the  next  day,  and  under  which 
the  store  was  closed,  ai\d  all  the  goods  and 
property  of  defendants  seized,  including  the 
books,  accounts,  notes,  and  other  papers  of 
the  firm.  These  books,  notes,  etc.,  were  not 
in  the  store,  but  were  at  the  residence  of  H. 
B.  Coyle,  who  was  Instructed  the  day  preced- 
ing the  attachment,  by  the  junior  member  of 
defendants'  firm,  within  the  hearing  and 
presence  of  David  March,  that  when  the 
sheriff  came  to  attach  the  store,  to  look  at 
the  papers,  if  they  were  sued  out  In  the 
name  of  H.  &  C.  Newman,  then  to  deliver  to 
him  the  notes  and  books,  but  if  found  to 
be  in  the  name  of  any  other  creditor  or  cred- 
itors, not  to  turn  them  over.  When  the  at- 
tachment was  made,  the  sheriff  was  accom- 
panied by  one  of  plaintiffs*  attorneys,  who 
directed  him  to  seize  the  books,  notes,  etc, 
and  told  him  they  were  at  the  residence  of 
Coyle;  thus  showing  the  possession  of 
knowledge  by  plaintiffs  through  their  at- 
torneys and  agents,  which  could  only  have 
been  derived  from  defendants  or  their  em- 
ployes. After  seizing  the  stock  of  goods,  the 
sheriff  repaired  to  the  house  of  Coyle,  accom- 
panied by  the  latter,  who  there  turned  over 
to  him  the  books,  notes,  and  other  papers. 
It  is  shown  that  the  books  had  been  burled 
In  Coyle's  garden  by  his  cook,  into  whose 
custody  they  had  been  given.  It  is  shown 
that  for  eight  or  ten  days  before  the  attach- 
ment It  was  known  to  defendants'  employes, 
and  to  many  other  persons  in  and  around 
Bienville,  that  an  attachment  was  Imminent 
and  that  the  attaching  creditors  would  be  H. 
&  C.  Newman.  Coyle  knew  of  It  two  weeks 
before,  and  had  obtained  the  Information 
from  defendants  themselves;  and  it  is  fur- 
ther shown  that,  in  preparation  for  the  at- 
tachment, defendants  Instructed  Coyle  to  col- 
lect as  much  cotton  and  money  as  possible, 
and  to  close  outstanding  accounts  by  taking 
notes,  which  were  made  payable  some  to  A. 
Levy,  one  of  defendants,  others  to  Coyle 
himself,  and  others  to  the  order  of  the  mak- 
ers, and  by  them  Indorsed;  also,  that  the 
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day  prior  to  the  attachment,  a  settlement  was 
made  with  one  of  the  debtors,  who  owed  a 
considerable  sum  of  money,  and  who  was 
perfectly  solvent  and  responsible,  by  which 
settlement,  and  as  an  Inducement  to  make  it, 
a  discount  of  $150  was  allowed.  One  item  of 
this  debtor's  account  was  $12,  for  the  rent 
or  hire  of  a  horse  belonging  to  defendants 
for  the  current  year,  on  which  a  deduction 
of  $2  was  made,  for  the  reason  that  the  horse 
was  to  be  seized  before  the  year  was  out 
In  point  of  fact,  it  was  seized  the  next  day. 
Baer  &  herj  undoubtedly  procured  H.  &  C. 
Newman  to  attach  them.  A  sifting  of  the 
voluminous  evidence  in  the  record  leads  in- 
evitably to  this  conclusion. 

It  is  impossible  to  escape*  the  conviction 
that  the  purpose  of  the  suit  was,  on  the  one 
part,  to  give,  and,  on  the  other,  to  receive^ 
an  unfair  advantage  over  the  other  creditors. 
We  might  acquit  plaintiffs  themselves,  on 
their  testimony,  of  direct  knowledge  of  this. 
They  were  away,  in  New  Orleans.  But  their 
agent,  March,  was  on  the  ground,  with  gen- 
eral instructions  to  act  for  them*  and  it  is 
vain  for  him  to  deny  connivance  and  collu- 
sion. The  abundant  evidence  of  his  com- 
plicity overwhelms  his  protest,  as  it  does  the 
denial  of  defendant  Baer,  whose  testimony 
was  taken  under  commission,  though  resid- 
ing within  two  hours  by  rail  of  the  court 
house.  Defendant  Levy  did  not  go  on  the 
stand  in  the  effort  to  exculpate  himself,  or 
his  firm;  nor  was  he  called  to  testify  by 
plaintiffs,  though  within  easy  reach  of  the 
process  of  the  court  Plaintiffs  cannot  es- 
cape the  consequences  of  their  agent's  acts. 
It  must  be  held  that  David  March,  represent- 
ing them,  consented  to  the  acts  and  doings 
of  defendants  in  furtherance  of  their  and 
his  purpose  to  secure  to  plaintiffs  an  unfair 
advantage,  and  ultimately  benefit  defend- 
ants themselves,  by  shielding  the  business 
from  the  pursuit  of  the  other  creditors,  and 
later  enabling  them  to  handle  it  in  the  name 
of  or  through  other  parties.  The  record 
teems  with  numerous  other  facts,  incidents, 
and  circumstances  that  confirm  this  view, 
as  well  as  show  that  defendants  aided  plain- 
tiffs all  through  this  litigation  in  the  effort 
to  repel  the  assault  of  interveners.  This 
conduct  of  defendants,  assented  to  by  the 
representative  of  plaintiffs,  who  soughit  to 
turn  It  to  their  advantage,  and  thereby  se- 
cure the  full  settlement  of  their  claim  out  of 
property  which  was  the  common  pledge  of 
all  the  creditors,  was  the  doing  of  a  thing 
reprobated  by  the  law,  and  may  well  form 
the  subject  of  the  revocatory  action. 

An  insolvent  debtor  cannot  give  in  pay- 
ment to  one  creditor,  to  the  prejudice  of  the 
others,  any  other  thing  than  the  sum  of  mon- 
ey due.  Rev.  Civ.  Code,  art.  2658;  Taylor  v. 
Knox,  2  La.  16;  Lovell  v.  Payne,  30  La.  Ann. 
511.  The  acts  and  doings  of  an  insolvent 
debtor,  through  which  he  seeks  to  give  a 
fraudulent  preference  to  one  creditor  over 
others,    are   all    the    more    to    be    reprobated 


when  the  machinery  of  the  law  is  invoked  to 
give  the  semblance  of  plausibility  and  pro- 
priety to  such  proceedings.  Haas  v.  Haas, 
35  La.  Ann.  885.  The  law  recognizes  no 
distinction  between  a  voluntary  conveyance 
of  property  in  fraud  of  creditors  and  such  an 
alienation  disguised  under  the  forms  of  Ju- 
dicial proceedings.  It  will  annul  and  set 
aside  any  machination  or  contrivance  by 
which  this  is  sought  to  be  done.  Rev.  Civ. 
Code,  art  1968,  1970,  1983,  1984,  2658;  Muse 
V.  Yarborough,  11  La.  530.  Neither  the  law 
nor  the  courts  are  to  be  used  as  instruments 
to  work  injustice.  To  attempt  this  is  to  ag- 
gravate the  offending.  An  attachment  insti- 
gated by  a  debtor  for  the  purpose  of  giving 
a  favored  creditor  an  advantage  will  be  de- 
clared void  and  of  no  effect  so  far  as  other 
creditors  are  concerned,  who  Judicially  com- 
plain of  the  same  as  a  fraud  on  their  rights. 
Rev.  Civ.  Code,  art  1977.  Such  attachment 
however,  will  be  maintained  as  between  the 
fraudulent  debtor  and  the  favored  creditor. 
The  conclusions  of  the  court  below  in  re- 
gard to  this  case  were  the  same  as  those  here- 
in announced.  In  determining  questions  of 
fact  tending  to  prove  fraud,  great  weight  is 
to  be  given  to  the  opinion  of  the  district 
Judge,  who  saw  and  heard  the  witnesses. 
Tatum  V.  Golvln,  43  La.  Ann.  855,  9  South. 
747;  Commission  Co.  v.  Bond,  44  La.  Ann. 
844,  11  South.  220.    Judgment  affirmed. 

NICHOLLS,  C.  J.,  takes  no  part  not  be- 
IfiLg  present  at  argument 


BRBAUX  V.  LE  BLANC. 


(60  La.  Ann.  2 
(No.  12,651.)! 


(Supreme  Court  of  Louisiana.    Jan.  10,  1898.) 

Pabtnbrship  —  RiOHTB  OF  Mbmbbrs  Intbb  Bb  — 
DissoLUTioir. 

1.  Our  Code  declares  that  a  partnership  may 
be  dissolved  for  the  breach  of  one  of  its  obliga- 
tions. 

2.  It  declares  that  it  may  be  dissolved  for  just 
cause  without  furnishing  any  interpretation  of 
that  term,  hence  it  is  a  question  for  the  courts 
to  determine. 

3.  Partnership  is  essentially  a  relation  of  mu- 
tual trust  and  confidence,  and  when  they  cease 
the  engagement  is  virtually  at  an  end. 

4.  One  of  the  members  of  an  ordinary  plant- 
ing partnership,  having  failed  or  refused  to  com- 
ply with  the  terms  of  his  engagement  to  furnish 
his  proportionate  share  of  the  funds  necessary 
to  carry  the  planting  operations  to  completion, 
violates  one  of  the  essential  obligations  of  the 
contract  and  gives  to  the  other  partner  just 
ground  for  annulling  it. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish  of 
Lafayette;    Conrad  De  Baillon,  Judge. 

Suit  by  Gustavo  A.  Breaux  against  Bertha 
A.  Le  Blanc,  wife  of  Joseph  A.  Weber,  for  an 
injunction  and  dissolution  of  a  planting  part- 
nership contract  From'  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 


1  Rehearing  denied  March  7.  1898. 
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Gustave  A.  Breaux  (William  (Campbell,  R.  W. 
Elliott,  and  Fenner,  Henderson  &  Fenner,  of 
counsel),  In  pro.  per.  dharles  D.  (3affery,  Jo- 
seph A.  Gbargols,  and  William  S.  Parkerson, 
for  appellee. 

WATKINS,  X  The  plaintiff  seeks  the  an- 
nulment and  dissolution  of  a  planting  partner- 
ship, which  he  alleges  he  entered  into  in  Feb- 
raary,  1896,  with  the  defendant,  Weber,  under 
the  terms,  stipulations,  and  conditions  of  an 
act  of  partnership  which  was  signed  by  the  par- 
ties in  duplicate,  and  to  which  special  refer- 
ence is  made;  his  averment  being  that  said 
husband  was  the  real  partner,  although,  for 
personal  reasons  of  his  own,  the  name  of  hia 
wife  was  employed  and  used,  and  he  acted  as 
her  ostensible  agent  The  contract  of  part- 
nership declares  that  it  was  made  and  entered 
into  on  the  8th  of  February,  1896,  between  Mrs. 
Bertha  A.  Le  Blanc,  wife  of  Joseph  A.  Weber, 
represented  therehi  by  her  said  husband  under 
a  letter  of  attorney,  and  Gustave  A.  Breaux, 
as  the  owner  of  the  Oakburn  plantation,  situat- 
ed in  the  parish  of  Lafayette,  for  the  purpose 
of  operatlnig:  and  cultivating  same  In  sugar  cane; 
and  t;hat  same  was  to  continue  in  force  for  a 
term  or  period  of  three  years  from  the  date 
thereof.  Said  act  of  partnership  stipulated, 
among  other  things,  that  said  partners  should 
cultivate  and  harvest  crops  of  sugar  cane,  and 
such  other  crops  as  are  usual  and  suitable;  and 
that  for  said  purposes  the  owner,  Breaux,  ob- 
ligated himself  to  furnish  the  plantation  with 
all  such  houses  as  then  stood  thereupon,  'in- 
cluding com  cribs,  mule  stables,  cabins,  etc» 
reserving  to  himself  the  dwelling  house,  pri- 
vate stables,  and  buildings  in  the  yard,  and 
lots  adjoining  said  dwelling  and  yard,  pastur- 
age for  all  animals  to  be  used  for  the  benefit  of 
the  place  and  the  stock  of  each  [partner],  ex- 
cept such  lots  as  hereinbefore  reserved.  All  re- 
pairs to  buildings  and  fences  to  be  made  at  the 
common  expense."  It  further  stipulates  that 
the  mules,  farming  utensils,  carts,  harness,  etc., 
were  to  be  inventoried  and  appraised,  and  that 
the  planting  partnership  should  take  them  at 
the  appraisement,  Breaux  to  receive  "credit  for 
same  as  well  as  for  mules  sold."  It  further 
provides,  that  all  mules,  farming  implements, 
carts,  harness,  etc,  and  "whatever  else  is 
bought  for  the  place,  as  well  as  for  provisions 
purchased  for  the  store  to  furnish  hands,  shall 
be  purchased  by  the  firm."  It  further  stipu- 
lated that  Joseph  A,  Weber  should  give  "his 
undivided  time  and  attention  to  the  manage- 
ment and  cultivation  of  the  place  without  com- 
pensation other  than  such  as  shall  be  received 
from  a  division  of  the  proceeds  of  the  crops 
hereinbefore  provided";  that  "the  funds  neces- 
sary to  cultivate  the  said  plantation  shall  be 
procured  by  the  firm  in  amount  not  to  exceed 
$360  per  month  until  the  crop  is  laid  by,  and 
thereafter  in  such  amount  as  shall  be  agreed 
upon";  and  It  contains  the  further  express 
stipulation  that  "no  debt  of  any  kind  shall 
be  contracted  without  the  consent  of  both  part- 
ners previously  obtained."    It  further  provides 


that  "all  building  material  for  buildings  erect- 
ed [on  the  plantation]  are  to  be  paid  for  by  said 
Breaux,  and  that  no  building  material  shall  be 
bought  without  his  consent;  expenses  of  build- 
ings to  be  at  the  expense  of  the  co-partnership." 
The  contract  stipulated  that  J.  A.  Weber  was 
to  be  the  general  overseer  and  manager  of  the 
firm,  reserving  the  right  of  consultation  to  the 
said  Breaux  as  to  any  general  disposition  of  the 
place."  It  provided  that  Weber  was  "to  ditch, 
drain,  and  cultivate  the  plantation  as  he  judges 
best  to  enable  him  to  make  profitable  crops; 
the  firm  to  feed  two  horses  for  Mr.  Weber, 
which  were  to  be  used  for  plantation  pur- 
poses." Fhially,  it  specified  that  "all  cane 
crops  shall  be  sold  to  the  best  advantage,  and 
for  the  most  money  obtainable,  and,  after  prop- 
er expenses  and  liabilities  of  the  firm  are  paid, 
the  proceeds  shall  be  equally  divided  between 
the  partners."  The  foregoing  are  the  essen- 
tial stipulations  of  the  contract  of  partnership 
which  was  signed  by  Gus.  A.  Breaux  and 
Bertha  A.  Weber,  per  J.  A.  Weber,  and  it  was 
thereafter  duly  filed  for  record,  and  recorded 
according  to  law. 

The  grounds  of  nullity  assigned  in  the 
plaintiff's  petition  are  substantially  as  fol- 
lows, viz.:  (1)  That,  notwithstanding  an  ap- 
praisement was  made  of  all  the  agricul- 
tural implements,  carts,  mules,  etc.,  and  said 
property  was  nominally  transferred  to  the 
partnership,  neither  Weber  nor  his  wife  has 
ever  paid  a  single  cent  therefor.  (2)  That 
agricultural  Implements  and  mules  were  pur- 
chased for  the  plantation  account,  the  plain- 
tiff paying  his  share,  while  the  defendant 
failed  to  pay  his  share,  but,  on  the  contrary, 
charged  plaintiff's  personal  account  in  one 
instance,  and  declined  making  payment  In 
another.  (8)  That  there  are  some  debts  due 
by  the  firm  which  have  not  been  paid,  be- 
cause the  defendant  avers  his  inability  to 
pay  his  share,  though  plaintiff  is  ready  and 
willing  to  discharge  his  proportionate  share 
thereof.  (4)  That,  in  violation  of  his  con- 
tract, and  in  disregard  of  the  rules  of  pru- 
dence, and  without  just  cause,  he  delayed  the 
commencement  of  the  delivery  of  the  sugar 
cane  for  a  period  of  three  weeks,  thus  care- 
lessly and  heedlessly  endangering  the  entire 
crop,  notwithstanding  plalntlflfs  protest,  and 
in  disregard  of  his  duty  as  manager  of  the 
plantation  for  the  partnership.  (5)  That  by 
the  defendant's  gross  mismanagement  the 
cost  of  the  harvesting  of  the  crop  was  in- 
creased fully  forty  per  cent.  (6)  That  in  Jan- 
uary, 1897,  notwithstanding  the  most  propi- 
tious weather,  defendant  ordered  all  planta- 
tion work  to  be  discontinued,  when  he  should 
have  been  using  eve^j  exertion  to  plant  com 
for  the  crop  of  that  year;  and  that  In  con- 
sequence of  that  action  no  portion  of  the 
crop  has  been  planted;  that  during  that  period 
of  delay  the  defendant  was  daily  absent  from 
the  place,  to  the  utter  neglect  of  the  duties 
of  his  employment.  (7)  That  in  January, 
1897,  the  defendant  complained  of  the  man- 
ner in  which  funds  ^pr  raising  the  cro^  .were 
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being  handled,  and  demanded  that  same 
should  be  placed  in  his  hands  for  disposal, 
and  he  declared  that  he  would  not  proceed 
any  further  with  the  partnership  unless  his 
demand  was  complied  with,  notwithstanding 
plaintiff's  refusal  so  to  do,  on  the  ground 
that  the  contract  of  partnership  does  not  thus 
provide;  that  thereupon  the  plaintiff  dis- 
tinctly refused  to  furnish  any  more  than  his 
proportionate  share  thereof,  and  demanded 
of  the  defendant  that  he  should  furnish  his 
share  thereof;  and  that  he  must  be  prepared 
to  pay  his  share  of  the  January  pay  rolls, 
according' to  the  rules  governing  the  planta- 
tion; and  also  demanded  that  the  defendant 
should  be  ready  to  pay  his  share  of  the  debts 
contracted  in  1896^  and  that  he  defaulted  in 
meeting  both  of  said  demands.  Then  f  oUowa 
this  general  averment,  viz.:  "Now  petitioner 
avers  that  during  the  whole  of  the  year 
1896,  and  up  to  this  time,  the  said  Weber 
has  persistently  manifested  a  disposition  to 
and  has  violated  the  contract  of  partnership, 
to  his  detriment;  and  that  his  conduct  shows 
that  be  has  persistently  acted  so  as  to  render 
the  continuation  of  [the]  partnership  impos- 
sible except  on  his  own  terms,  and  with  a 
disregard  of  all  other  rights,"— specifying  va- 
rious details  of  his  exercise  of  undue  and 
overbearing  authority.  Petitioner  then  spec- 
ifies that,  "utterly  forgetting  the  relations 
that  should  exist  between  partners,  the  de- 
fendant, at  great  pains,  and  with  evident 
satisfaction,"  publicly,  and  to  many  persons, 
spoke  in  terms  of  detraction  of  him,  styling 
him  a  bankrupt,  and  wholly  incompetent  for 
the  transaction  of  business.  He  avers  that 
he  is  the  sole  owner  of  said  plantation,  and 
all  the  property  which  is  Included  in  the  con- 
tract of  partnership,  find  that  It  is  his  home, 
and  the  place  of  residence  of  his  family; 
and  he  avers  that  for  the  various  reasons  as- 
signed he  is  entitled  to  have  the  partnership 
dissolved,  and  to  retake  the  possession  and 
control  of  said  plantation  and  property.  It  Is 
upon  these  allegations  the  plaintiff  asks  a 
Judgment  dissolving  and  aimulling  the  con- 
tract of  partnership,  and  to  prevent  irrepar- 
able injury  he  obtained  a  writ  of  injunction. 
The  defendant  denies  all  the  plaintiff's  charges 
and  avers  that  he  has  at  all  times  and  in 
every  respect  been  ready  and  able  to  peace- 
ably carry  out  all  the  provisions  of  the  con- 
tract of  partnership.  He  specially  denies 
that  he  ever  violated  any  part  of  the  con- 
tract, and  avers  his  willingness  and  ability  to 
meet  his  share  of  the  pay  rolls.  On  the  trial 
there  was  Judgment  rejecting  the  plaintiff's 
demands,  and  dissolving  his  injunction,  and 
from  that  decree  the  plaintiff  has  appealed. 

In  his  reasons  for  Judgment,  the  Judge  a 
quo  makes  this  statement,  substantially,  vis.: 
That  during  the  year  1896  the  plaintiff  suc- 
ceeded in  effecting  a  loan  of  $6,000,  with 
which  to  run  the  plantation  during  that  year, 
and  granted  a  lien  on  the  crop  to  secure 
the  payment,— the  crop  yielding  some  $5,- 
000  m  net  proceeds;    that  in  the  early  part 


of  the  year  1897,  the  partners  being  unable 
to  make  arrangements  to  obtain  money  to 
enable  the  firm  to  operate  the  plantation  for 
the  year  1897,  they  each  for  himself  sought 
to  raise  his  share  of  the  funds,  and  that 
Just  here  arose  the  trouble  between  them. 
The  Judge  disposes  of  this  entire  matter  In 
a  few  words,  vis.:  "It  must  be  borne  in 
mind  that  $6,000  was  borrowed  on  the  crop 
of  1896;  that  Weber  swears  that  he  did  not 
handle  any  of  the  money;  that  the  amount 
of  expenses  to  make  out  and  handle  the 
crop  had  cot  been  shown,  and  the  proceeds 
of  the  crop  were  shown  to  amount  to  about 
$6,000;  and  no  accounting  or  settlement  had 
been  made  of  the  result  of  the  first  year's 
experience.  The  evidence  falls  to  show 
what  was  the  result  of  the  venture  for  the 
first  year.  It  was  shown,  and  not  contra- 
dicted, that  Weber  did  not  receive  the  pro- 
ceeds of  the  crop  of  1896.  Under  these  cir- 
cumstances, friction  was  unavoidable,  for 
the  contract  required  an  equal  distribution 
of  the  proceeds  after  payment  of  debts. 
And  so  matters  dragged  on  through  Janu- 
ary, 1897,  when  work  was  stopped,  as  stated 
above,"  etc.  The  Judge  does  not  say  so,  but 
the  foregoing  statement  Implies,  that  the  de- 
fendant was  absolved  from  fault  or  blame, 
because  plaintiff  had  not  rendered  him  an 
account  of  the  proceeds  of  the  crop  of  1896. 
In  so  deciding  he  has  evidently  overlooked 
two  very  important  facts:  (1)  That  the  ar< 
tides  of  partnership  bound  the  partners  to 
furnish  each  his  proportionate  share  of  tho 
funds  necessary  to  operate  the  plantation 
during  each  year;  (2)  that  the  partners 
proved  unsuccessful  in  obtaining  the  needed 
funds,  and  the  plaintiff  procured,  on  his 
own  individual  responsibility,  the  sum  of 
$6,000,  and  granted  a  lien  on  the  crop  to 
secure  its  payment;  that  the  total  proceeds 
of  the  crop  amounted  to  only  $5,000,-^$1,000 
less  than  the  loan  to  the  plaintiff,— and  yet, 
because  the  plaintiff  did  not  turn  over  same 
to  his  impecunious  partner,  Weber,  and  thus 
expose  himself  to  the  loss  of  the  entire  sum, 
It  is  suggested  that  "friction  was  unavoid- 
able." The  Judge,  in  his  reasons,  admits 
that  "the  contract  required  an  equal  distri- 
bution of  the  proceeds  after  the  payment 
of  debts,"  and  not  before.  Had  the  defend- 
ant furnished  his  share  of  the  $6,000,  in- 
stead of  the  plaintiff  borrowing  the  whole 
upon  his  own  account,  there  would  have 
been  some  propriety  hi  his  daim  for  an  ac- 
counting. But  the  Judge  concedes  that  the 
proceeds  of  the  crop  of  1896  amounted  to 
$1,000  less  than  the  plaintiff  had  borrowed, 
and  hence  the  defendant  was  without  inter- 
est in  them,  or  any  right  to  an  account,  ex- 
cept as  a  bare  technicality.  In  the  para- 
graph of  the  reasons  for  Judgment,  which 
immediately  precedes  the  one  Just  quoted, 
the  Judge  observes  that  the  nonpayment  of 
debts  does  not  give  the  right  to  one  partner 
to  have  the  partnership  dissolved;  but  that 
18  not  the  f«U  clalnf^.g^hl5^^^he^|a|gYt 
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makes.  It  l8,  that,  notwithstanding  the  con- 
tract of  partnership  obliged  the  defendant 
to  support  one-half  of  the  expenses  of  the 
cultivation  of  the  crops,  and  to  furnish  one- 
half  of  the  money  necessary  for  that  pup- 
pose,  he  had  totally  failed  to  furnish  any 
part  of  the  funds  and  expenses  to  make  and 
harvest  the  crop  of  1896,  and  had  failed  and 
refused  to  reimburse  the  plaintiff  his  portion 
of  that  Indebtedness  beyond  the  value  of  the 
crop;  that,  having  the  experience  of  1896 
before  him,  the  plaintiff  insisted  that  the 
defendant  should  furnish  his  quota  of  the 
funds  necessary  to  liquidate  the  pay  roll  for 
the  month  of  January,  1897,  and  also  to  pay 
his  proportionate  share  of  the  current  in- 
debtedness of  the  partnership.  But  the  de- 
fendant either  failed  or  refused  to  comply 
with  his  demands.  The  crop  venture  of 
1896  proving  to  have  been  a  loss,  instead  of 
a  profit,  the  defendant  had  no  means,  and  it 
seems  quite  likely  that  he  had  no  credit 
Under  this  state  of  facts  what  course  was 
open  to  the  plaintiff  but  the  one  he  pur- 
sued,—institution  of  a  suit  for  the  dissolu- 
tion of  the  partnership?  None.  The  Judge, 
in  his  reasons  for  judgment,  states  that, 
"the  parties  being  unable  to  make  neces- 
sary arrangements  to  obtain  the  money  for 
the  firm  for  1897,  they  sought  each  for  him- 
self to  obtain  his  share  for  the  necessary 
expenses.'*  But  the  plaintiff  procured  his 
share,  and  the  defendant  failed  altogether. 
Again:  "And  so  the  matter  dragged  on 
through  January,  1897,  when  work  was 
stopped,"  etc.  It  was  under  these  circum- 
stances that  this  suit  was  filed,  and  injunc- 
tion granted  on  February  7,  1897,  immedi- 
ately after  the  events  Just  recited  had  trans- 
pired. This  was  not  a  mere  matter  of  dis- 
agreement, which  a  little  forbearance  would 
have  reconciled,  or  a  slight  difference  of 
opinion  which  a  delicate  remonstrance 
would  have  cured.  It  was  very  much  more 
serious  than  that  The  facts  developed  dur- 
ing the  planting  operations  of  the  year  1896 
had  demonstrated  the  defendant's  total  ina- 
bility to  supply  his  proportionate  share  of 
the  funds  to  defray  the  plantation  expenses, 
and  that  he  was  utterly  without  credit  The 
plaintiff  had  risked  in  the  enterprise  his  su- 
gar plantation,  and  its  outfit  of  carts,  mules, 
and  farming  implements;  and,  circum- 
stanced as  the  defendant  was,  the  plaintiff 
was  called  upon  to  risk  also  the  whole  of 
the  plantation  expenses  for  the  year  1897, 
and  then  pay  the  defendant  one-half  of  the 
profits,  if  any.  In  our  opinion,  the  reasons 
assigned  by  the  Judge,  when  taken  in  the 
light  of  the  surrounding  circumstances,  do 
not  Justify  his  Judgment  In  addition  to  the 
foregoing,  there  are  several  other  grounds 
equally  as  fatal  to  the  contract  as  the  one 
Just  examined  and  analyzed.  One  of  these 
is  that  this  plantation  is  the  home  of  the 
plaintiff  and  the  residence  of  his  family, 
and  that  the  defendant's  systematic  course 
of  conduct  towards  the  plaintiff  and  about 


his  house  was  a  constant  source  of  irritation 
and  annoyance,  whereas  it  should  have  been 
his  constant  endeavor  to  bring  about  pleas- 
ant and  harmonious  relations  between  them. 
Besides  this,  the  defendant  mistreated  one 
of  the  plaintilTs  personal  servants,  and  more 
than  once  Invaded  the  private  grounds  that 
the  plaintiff  had  reserved  to  himself,  and 
was  guilty  of  trespassing  thereon.  It  would 
serve  no  useful  purpose  to  go  over  any  more 
of  the  details  of  the  troubles  of  the  part- 
ners. Our  Code  declares  that  a  partnership 
may  be  dissolved  for  the  breach  of  any  of 
the  obligations  thereof.  Rev.  Civ.  Code,  art. 
2888.  Bruce  v.  Ross,  18  La.  341.  It  declares 
that  a  partnership  may  be  dissolved  for 
''Just  cause,"  without  furnishing  any  inter- 
pretation of  that  term;  hence  It  is  a  ques- 
tion for  the  court  to  determine  for  Itself  in 
any  given  case.  Partnership  is  essentially 
a  relation  of  mutual  trust  and  confidence, 
and  when  they  cease  the  contract  in  effect 
is  dissolved.  Harrison  v.  Tennant,  21  Beav. 
482.  It  is  clear  to  our  minds  that  the  de- 
fendant is  without  right  or  interest  to  have 
the  contract  of  partnership  kept  in  force. 
On  the  contrary,  we  think  equity  and  Jus- 
tice require  its  dissolution;  and  It  is  so  or- 
dered. It  is  therefore  ordered  and  decreed 
that  the  Judgment  appealed  from  be  an- 
nulled and  reversed,  and  it  is  further  or- 
dered and  decreed  that  the  contract  of  part- 
nership heretofore  subsisting  between  the 
plaintiff  and  the  defendant  be  dissolved  and 
annulled,  and  the  plaintiff  restored  to  the 
possession  of  his  plantation  and  property, 
and  that  his  Injunction  be  reinstated  and 
perpetuated,  and  that  all  costs  of  both  courts 
be  taxed  against  the  defendant,  fully  reserv- 
ing the  right  of  each  one  of  the  partners  to 
an  accounting  and  final  settlement  of  the 
partnership  affairs  and  accounts. 


(GO  La.  Ann.  412) 

SEALY  V.  HALL  ot  al.     (No.  12,677.)i 

(Supreme  Court  of  Louisiana.     Jan.  24,  1898.) 

Appbil— Harmlbss  Erkok— Rulb  por  New  Tria.i« 
—Notice. 


An  irregularity  or  want  of  notice  of  a  rule 
for  new  trial  is  unimportant  when  the  testimony 
brought  up  on  the  appeal  supports  the  judgment 


orougDt  up  on  tne  appeal  suppoixs  uie  j 
sought  to  be  set  aside  on  the  new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish  of 
Iberia;   Felix  Voorhies,  Judge. 

Action  by  John  Sealy  against  G.  L.  Hall  and 
others,— R.  B.  Hawley  &  Co.  third  opponents. 
Judgment  for  opponents  amended  on  rule  for 
new  trial     Defendants  appeal.    Affirmed. 

Walter  J.  Burke  &  Bro.,  for  appellants.  Pos- 
ter &  Broussard,  Andrew  Thorpe,  and  Thomas 
H.  Thorpe,  for  appellees  R.  B.  Hawley  &  C3o- 

MILLER,  J.  The  defendants  appeal  from 
the  judgment  decreeing  opponents  payment  of 

1  Rehearing  denied  March  7,  1898. 
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a  debt  with  prlvlle^  on  certain  appurtenances 
of  a  8n;?ar  mill.  There  had  been  a  prerlous 
judgment  In  the  opponents*  favor,  but  In  the 
enumeration  of  the  appurtenances  there  was  an 
omission.  On  the  rule  for  new  trial  the  court 
extended  the  description  of  the  articles  coTered 
by  the  privilege,  so  as  to  embrace  all  Intended 
by  the  original  Judgment.  No  notice  of  the 
nde  for  new  trial  was  given  the  defendants, 
and  from  the  judgment  on  the  new  trial  this 
appeal  Is  taken. 

It  ifl  insisted  by  defendants  that  the  Judg- 
ment cannot  be  changed  in  any  material  re- 
spect, except  on  a  rale  for  a  new  trial,  duly 
served  on  the  parties  hi  Interest  It  is  claimed 
by  the  opponents  that  the  defendant  in  execu- 
tion is  not  entitled  to  notice,  and  that  the  judg- 
ment merely  corrected  an  error,  and  supplied 
that  which  was  Intended  to  be  Incorporated 
in  the  orlghial  Judgment  The  appeal  brings 
up  an  the  testimony  on  the  trial,  and  sustains 
the  judgment  rendered  on  the  rule  for  new  trial 
The  objection  to  the  nde  for  the  new  trial  la, 
therefore,  of  no  importance,  as  our  judgment 
must  give  effect  to  the  testimony  sustaining  the 
opponents*  demand.  Whipple  v.  Hertzberger, 
11  La.  Ann.  475.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  judgment  of  the 
lower  court  be  afOrmedt  with  costs. 

(60  La.  AnxL  236) 
TRIBBBTTB  v,  GWIN  et  al.  (NEWMAN 
et  al..  Garnishees.     No.  12,542). 
OSupreme  Court  of  Louieiana.     Jan.  24,  1898.) 
Oabnibbmbkt— Payment  of  Claim. 
Suit  having  been  commenced  against  sever- 
al nonresident  defendants  by  attachment,  and 
the  garnishment  of  resident  commission  mer- 
chants as  stakeholders,  a  judgment  pronounced 
against  them   upon  traverse  of  their  answers 
will  be  reversed  if  the  evidence  snlistantially 
•hows  that  they  have  paid  and  satisfied  the 
l^aintiffs  demand. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Suit  by  W.  H.  Trlbbette  against  L.  C.  Gwin 
and  others  on  a  promissory  note,  to  which 
H.  Newman  and  others  were  made  garnishee 
defendants.  From  a  Judgment  for  plaintiff, 
the  garnishees  appeal.    Reversed. 

Clegg  &  Qulntero,  for  appellants. « Beirnard 
McCloskey,  for  plaintiff,  appellee.  J.  G. 
Hawkes,  curator  ad  hoc  for  absent  defend- 
ants, appellees. 

WATKINS,  J.  This  suit  is  directed  against 
L.  C.  Gwin,  E.  a  Gwin,  and  Samuel  Gwin, 
and  Judgment  Is  sought  against  them  in 
solido  fQr  $2,797.50.  with  interest  and  attor- 
ney's fees.  Ck>upled  therewith  is  a  writ  of 
attachment,  and  H.  and  C.  Newman  are 
made  garnishees,  and  certahi  hiterrogatories 
propounded  to  them,  and  each  and  every 
one  of  them  were  answered  in  the  negative. 
Upon  a  rule  duly  taken,  the  aforesaid  an- 
swers were  traversed,  and  upon  the  trial 
thereof  a  judgment  waa  pronounced  against 


the  garnishees  as  well  as  against  the  defend- 
ants, and  from  that  Judgment  the  garnishees 
have  appealed. 

The  plaintiff  and  defendants  reside  in  the 
state  of  Mississippi,  and  the  suit  is  brought 
upon  a  promissory  note  dated  at  Greenville, 
Miss.,  on  the  14th  of  February,  1895,  and 
payable  at  the  First  National  Bank  of  Green- 
ville, Miss.,  on  the  Ist  of  January  after  date; 
and  its  payment  Is  secured  by  a  deed  of 
trust,  whereby  certain  movable  property 
was  conveyed  and  warranted  to  J.  Newgas, 
trustee,  same  being  at  the  time  situated  on 
the  Sago  plantation,  situated  in  the  counties 
of  Washington  and  Sharkey,  in  the  state  of 
Mississippi  There  was  likewise  conveyed 
and  guarantied  to  said  trustee  ''all  cotton, 
cotton  seed,  com,  and  agricultural  products 
which  might  be  grown  by  [the  makers  of 
said  note],  or  caused  to  be  grown  by  them, 
on  said  plantation,  as  well  as  all  rents,  is- 
sues, and  Interests  that  they  might  have 
arising  therefrom,  growing  out  of  said  plan- 
tation, and  any  crops  growing  thereon  dur- 
ing the  year  1895,"  etc  Petitioner  alleges 
that  for  the  security  of  the  payment  of  said 
note  and  other  Indebtedness  he  has,  by  the 
law,  a  Hen,  privilege,  and  right  of  pledge 
upon  all  the  cotton,  cotton  seed,  corn,  hay, 
and  other  agricultural  products  produced 
upon  said  plantation,  wherever  situated. 
He  alleges  that  said  garnishees  have  in  their 
possession  and  under  their  control  certain 
cotton,  cotton  seed,  and  other  agricultural 
products,  and  moneys  realized  from  the  sale 
thereof,  and  also  other  moneys,  rights,  cred- 
its, and  property  belonging  to  said  defend- 
ants or  in  which  they  have  an  interest,  and 
upon  which  his  lien,  privilege,  and  right  of 
pledge  aforesaid  rest;  that  said  garnishees 
had  and  have  full  knowledge  of  the  exist- 
ence of  said  trust  deed,  the  recitals  thereof, 
and  of  the  aforesaid  trust  estate,  and  the 
extent  thereof,  and  that  they  have  already 
paid  him  a  portion  thereof,  which  was  se- 
cured thereby,  but  decline  and  refuse  to  pay 
the  note  sued  on,  which  constitutes  a  part 
of  same,  notwithstanding  payment  has  been 
demanded  of  them.  The  interrogatories  in- 
quired of  the  garnishees  whether  or  not 
they  had  in  their  possession  or  under  their 
control  any  money,  rights,  credits,  or  other 
property  of  the  defendants,  and  whether 
they  were  In  any  manner  indebted  to  them; 
particularly  inquiring  of  them  as  to  their 
possession  of  any  portion  of  the  property 
covered  by  the  trust  deed  or  the  proceeds 
thereof.  To  each  of  those  interrogatories 
their  answers  were  In  the  negative,  except 
to  the  last  one,  to  which  they  made  the  fol- 
lowing response,  viz.:  That  they  had  re- 
ceived and  had  on  hand  "one  hundred  and 
twenty  bales  of  cotton,  valued  at  about  $5,- 
150,  against  which  [the  defendants]  owe 
them  ^675.88.**  Upon  the  traverse  of  the 
garnishees'  answers  the  facts  pertinent  to 
the  transaction  were  fully  developed,  lad 
the  following  excerpt  from  the  brief  of  co!m«T^ 
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sel  for  tbe  garnishees  may  w^U  preface  tbe 
statement  thereof,  viz.:  • 

**W.  BL  Tribbette,  a  resident  of  Mississip- 
pi, agreed  to  advance  the  Gwin  brothers  a 
certain  sum  of  money  for  the  making  of 
the  crop  on  the  Sago  plantation.  The  in- 
debtedness was  represented  by  two  notes 
secured  by  deed  of  trust.  The  original  deed 
of  trust  recognizes  a  debt  of  seventy-two 
hundred  and  forty-five  dollars  ($7,245).  It 
was  evidenced  by  two  promissory  notes  of 
twenty-seven  hundred  and  ninety-seven  dol- 
lars and  fifty  cents  each,  and  these  notes 
were  bearing  ten  per  cent  Interest;  and  the 
third  note,  due  January  1,  1896,  for  sixteen 
hundred  and  fifty  dollars,  also  bearing  10  per 
cent  Interest  It  was  understood  that  the 
two  first  notes  represented  the  amount  to  be 
advanced  through  the  National  Bank  In 
Greenville,  Miss.,  at  various  times,  and  the 
remainder  was  for  debts  which  were  paid 
by  Tribbette  for  account  of  the  Gwins. 
Some  time  during  the  year  1886  other  ad- 
vances were  required,  and  the  following 
memorandum  was  presented  to  H.  &  G.  New- 
man, in  order  to  obtain  of  them  the  neces- 
sary advances  for  the  Gwins: 

"Statement  Between  W.  H.  Tribbette  and  S.  0. 
Gwin. 

Gwin,  Dr.,  to  Tribbette. 

On  crops $3,855  00 

Interest  on  land  note 165  00 

MUIer  Judgment 577  00 

Hanover  National  Bank  claim •  •      568  00 

Total   $5,165  00 

Ten  per  cent  interest 430  00 

In  two  notes $5,595  00 

Due  December  1,  1895 $2,797  50 

Due  January  1,  1896 2,797  50 

First  interest  note  on  land 1,650  00 

Grand  total  secured  by  deed  of 
trust  on  crops,  stock,  etc. .... .  $7,245  00 

"If  H.  &  G.  Newman,  or  any  other  mer- 
chant, will,  in  order  to  get  the  commission 
for  selling  crops,  Tribbette  agrees  to  prorate 
on  $4,850  any  amount  they  may  so  advance, 
not  exceeding  one-fourth  the  above  amount 
"[Signed]  W.  H.  Tribbette. 

"Not  more  than  the  above  amount  to  be 
advanced. 

"[Signed]  W.  H.  Tribbette.- 

As  explanatory  of  that  statement  the  sub- 
joined extract  from  the  deed  of  trust  may 
be  appropriately  considered,  viz.: 

"Whereas,  we  acknowledge  ourselves  in- 
debted to  W.  H.  Tribbette  in  the  sum  of 
seven  thousand  two  hundred  and  forty-five 
($7,245)  dollars,  which  is  evidenced  by  two 
promissory  notes  on  this  day  for  the  sum  of 
$2,797.50  each,  one  due  on  the  first  day  of 
December,  1895,  and  the  other  due  on  the 
first  day  of  January,  1896,  and  the  third  note 
due  on  the  first  day  of  January,  1893,  being 
for  the  sum  of  $1,650,  said  first  two  notes 
bearing  Interest  at  the  rate  of  ten  per  cent 
per  annum  from  maturity  until  paid,  and  ten 


per  cent  attorney's  fees  If  said  note  Is 
placed  in  the  hands  of  an  attorney  for  col- 
lection after  default  has  been  made  in  the 
payment  thereof;  the  third  note  being  for 
interest  owing  by  us  to  W.  BL  Tribbette,  as 
evidenced  by  a  deed  of  trust  recorded  in  the 
office  of  the  chancery  clerk  of  Washington 
county  in  Book  K,  page  498,  of  the  land  rec- 
ords thereof,  to  which  reference  is  hereby 
made.  It  is  further  understood  that  of  the 
amount  evidenced  by  the  two  first  notes 
herein  named,  the  said  W.  H.  Tribbette  is 
to  advance  us,  through  the  First  National 
Bank  of  Greenville,  Mississippi,  the  sum  of 
$3,855,  as  follows,  to  wit:  Up  to  April  1, 
1895,  $855;  by  May  1,  $500;  by  June  1,  $500; 
by  July  1,  $500;  by  August  1,  $500;  by  Sep- 
tember 1,  $500;  by  October  1,  $500,  and  the 
remainder  of  said  loan,  as  evidenced  by  said 
two  notes,  is  to  be  paid  T.  M.  Miller,  pay- 
ment of  judgment  and  costs,  $577;  Hanover 
National  Bank,  deed  of  trust,  $568.17;  which 
are  debts  charged  against  us,  and  which  he 
releases  by  said  payment" 

The  proof  shows  that  it  was  on  the  faith 
of  the  foregoing  statement  and  the  trust 
deed  tliat  the  garnishees  undertook  the  busi- 
ness of  the  defendants,  and  received  and 
made  sales  for  them  of  the  pledged  cotton* 
the  proceeds  of  which  are  in  their  hands, 
less  the  sums  they  liave  expended  for  the 
defendants'  account  The  testimony  of  the 
garnishees  is  to  the  effect  that  the  writ- 
ten proposition  of  the  plaintiff  was  that 
they  (garnishees)  should  not  advance  to  the 
defendants  more  than  one-fourth  of  $4,850; 
and  that  on  that  basis  the  plaintiff  and 
the  garnishees  were  to  prorate;  that  Is  to 
say,  plaintiff  was  to  receive  75  per  cent 
and  the  garnishees  25  per  cent.,  in  case 
the  proceeds  of  sale  were  insufficient  to 
pay  both  of  them.  The  following  is  the  re- 
sult of  the  Interrogation  of  one  of  the  gar- 
nishees, viz.:  "Q.  Now,  this  agreement  here, 
a  copy  of  which  Is  attached  to  the  petition, 
you  saw  that  agreement?  A.  Yes,  sir;  I  saw 
that  agreement  Q.  So  Tribbette  agreed  to 
prorate  one-fourth  of  the  proceeds  of  the 
cotton?  A.  Up  to  that  time;  and  he  was 
not  to  advance  any  more  than  the  amount 
stipulated.  In  other  words,  he  was  to  pro- 
rate 75  per  cent,  and  we  25  per  cent  Q. 
Have  you  paid  Tribbette  75  per  cent.?  A. 
More  than  that  We  paid  Mr.  Tribbette,  on 
December  2d,  $2,797.50;  that  is,  we  put  it  in 
his  favor.  On  December  30th  [we  paid  him] 
$2,534.24.  On  January  20th,  1896,  [we  paid 
him]  $1,828.16,— making  a  total  of  $7,157.02. 
Q.  And  the  total  cotton  brought  over  $13,- 
000?  A.  I  cannot  tell  what  the  cotton 
brought  but  I  will  furnish  you  a  statement 
♦  •  ♦  Q.  The  cotton  brought  $13,903.47? 
A.  I  suppose  that  is  right,  and  seven  bales 
besides.  Q.  And  the  amount  paid  back? 
A.  Was  $7,157.02.  Q.  And  he  agreed  to 
prorate?  A.  On  one-fourth.  Q.  He  agreed 
not  to  advance  any  more  than  that?  A. 
Well,  the  agreement  speaks  for  itself:  ves, 
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Blr.  Q.  There  was  no  necessity  of  prorat- 
ing, because  you  have  been  paid  everything? 
A.  We  have  not.  Q.  Twelve  hundred  and 
odd  dollars?  A.  We  have  not  been  paid. 
They  owe  ns  $1,448.20.  Q.  Tou  would  lose 
fourteen  hundred  and  odd  dollars?  Now, 
have  you  figured  out  how  much  Tribbette, 
the  plaintiff  In  this  case,  would  lose  for  the 
advances  made  by  him,  based  upon  this 
agreement?  ▲.  I  don't  think  he  would  lose 
anything,  because  he  has  got  $7,157.02,  and 
he  did  not  advance  any  more  than  that. 
And,  besides,  he  has  got  two  mules  and  the 
com  and  the  cotton  seed,  and  we  virtually 
paid  him  back  $7,157.02.  That  was  all  he 
was  to  advance.  Q.  He  (Tribbette)  has  ad- 
vanced, according  to  this,  besides  the  amount 
mentioned  in  this  agreement—  Was  not  this 
agreement  to  advance  $4,850.00  besides,  by 
which  you  prorated  fn  the  proportion  of 
three-fourths  to  one-fourth?  A.  $7,245.00 
was  all  that  he  was  to  advance.  Q.  Well, 
Tribbette  was  to  advance—  A.  Tribbette 
was  to  advance  on  what  he  only  claimed  a 
privilege,— $4,850.00  as  against  $1,200.00,— 
which  we  were  to  advance."  This  witness 
states  further  that  from  the  proceeds  of  the 
cotton  they  honored  drafts  in  favor  of  Trib- 
bette to  the  amount  of  $7,157.02,  which 
leaves  the  defendants  owing  them  on  the 
14th  of  April,  1806,  the  sum  of  $1,448.20, 
while  the  balance  due  the  plaintiff  is  only 
$87.98.  This  witness  concludes  his  testimo- 
ny thus:  **Q.  Tou  made  no  prorate  with 
Tribbette.  Why  was  it?  Was  it  because 
you  considered  [that]  having  paid  him  all 
that  was  called  for  by  the  deed  of  trust, 
that  there  was  no  reason  for  a  prorate?  A. 
We  paid  him  in  full.  We  paid  him  more 
than  we  agreed  to  prorate."  Per  contra  the 
plaintiff's  statement  is  that  the  note  sued  on 
for  $2,707.50  has  not  been  paid.  The  follow- 
ing interrogation  of  this  witness  is  worthy  of 
consideration,  viz.:  '*Q.  Have  yon  made  any 
effort  [in  Mississippi]  to  collect  the  amount 
that  is  due  you?  A.  On  the  land?  Q.  Yes, 
sir.  A.  Only  so  far  as  collecting  $1,650  note. 
I  took  deed  of  trust  Instead  of  selling  land. 
Q.  Tou  have  a  deed  of  trust  on  the  land  to 
secure  the  balance  due  you?  A.  Yes,  sir; 
the  balance  of  $1,650.00,"  etc.  This  witness 
explains  the  proposition  which  garnishees 
based  their  transactions  with  the  defendants 
upon  thus:  '"The  nature,  terms,  and  condi- 
tions of  the  prorate  agreement  were  that  I 
was  to  advance  in  cash,  to  make  the  crop  of 
1895.  $3,850.00;  [and]  $1,000.00  [was]  to  be 
[advanced]  on  Judgment  and  deed  of  trust 
against  notes  held  by  Hanover  National 
Bank  and  Miller,  making  $4,850.00,  which 
was  my  limit  in  the  way  of  advances  to 
make  the  crop.  H.  &  C.  Newman  [were]  lim- 
ited to  $1,200.00,  making  a  total  of  $0,050.00. 
If,  after  paying  the  expenses  of  gathering, 
wrapping,  ginning,  and  marketing  the  crop, 
there  was  not  enough  left  to  pay  the  $6,050.- 
00,  then  we  [plaintiff  and  H.  &  C.  Newman] 
were  to  prorate  on  the  basis  of  $4,850.00  for 


me  and  $1,200.00  for  Newman,**  etc.  But 
while  the  plaintiff,  as  a  witness,  insists  that 
the  note  sued  on  has  never  been  paid,  he 
does  not  deny  the  statement  of  the  gar- 
nishees that  they  paid  him,  in  all,  $7,157.50. 
But,  in  corroboration  of  the  parol  testimony 
of  the  garnishees,  they  produced  and  filed  in 
evidence  exemplifications  of  their  commercial 
books,  in  response  to  the  request  of  plaintiff's 
counsel;  and  they  show  the  following  entries, 
via.: 

1805.  Dec.    2.  To  W.  R  Tribbette. .  $2,997  50 

"    31.  "  "         . .     2.531  24 

1896.  Jan.  20,  -  ••         ..    1,828  98 


Total  $7.157  72 

The  foregohig  amounts  are  almost  Identical 
with  the  items  of  the  statement  which  consti- 
tuted the  basis  of  the  garnishees'  dealings  with 
the  defendants,  and  the  dates  of  the  purported 
payments  exactly  correspond  with  the  matu- 
rities of  the  aforesaid  notes,  and  the  aggregate 
amount  of  said  payments  Is  identically  the 
same  as  that  given  in  the  testimony  of  the 
gamidiees.  These  exemplifications  from  the 
books  of  the  garnishees  were  not  attacked  or 
questioned  hi  any  way,  notwithstanding  plain- 
tiff had  the  condusion  of  the  case.  Indeed, 
the  garnishee  was  introduced  as  a  witness  on 
the  part  of  plaintiff,  and,  as  he  was  requested 
to  make  and  produce  same  as  a  part  of  his  an- 
swers as  a  witness,  they  may  be  properly  treat- 
ed as  his  evidence. 

In  addition  to  the  foregoing  observations,  a 
casual  inspection  of  the  aforesaid  statement 
and  the  deed  of  trust  discloses  that  the  plaintiff 
only  contracted  to  fUmish  the  defendants  sup- 
plies to  the  amount  of  $3,865,  and  that  the  res- 
idue of  the  sum  of  $5,505  is  made  up  of  inter- 
est carried  Into  the  calculation  as  prlnc^>al,  and 
two  antecedent  debts.  This  sum  is  represented 
in  the  transaction  by  the  two  notes,  viz.:  One 
due  December  1,  1895,  $2,797.50;  one  due  Jan- 
uarys 1,  1896,  $2i797.50,^total,  $5,595.  It  is 
plain  to  be  seen,  then,  that  these  two  notes 
represented  the  entire  transaction  with  refer- 
ence to  the  crop  advances  for  1896,  including 
the  old  debts,  which  are  therein  specified  as 
being  secured.  But  the  deed  of  trust  includes 
and  secures  the  additional  sum  of  $1,650,  which 
is  represented  by  a  third  note,  though  this  debt 
is  an  old  one,  too,  as  the  deed  of  trust  fixes  its 
date  as  January  1,  1893.  The  amount  of  this 
note,  when  added  to  the  amount  of  the  other 
two,  as  it  is  in  the  statement,  aggregates  the 
total  sum  of  $7,245,  and  the  whole  is  secured 
by  the  trust  deed;  but  the  proof  satisfies  our 
minds  that  the  garnishees  have  paid  the  plain- 
tiff the  entire  sum,  less  a  small  amount,  which 
is  far  less  than  his  proportionate  share  of  the 
loss  which  he  and  the  garnishees  sustained  in 
the  crop  adventure.  Our  conception  of  the  evi- 
dence is  entirely  different  from  that  of  our 
learned  brother  of  the  district  court,  and  we 
therefore  feel  constrained  to  reverse  his  judg- 
ment, and  render  one  in  favor  of  the  garnish- 
ees. It  is  therefore  ordered  and  decree  that 
the  Judgment  appealed  from  be  annulled  anpC 
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reversed,  and  It  Is  further  ordered  and  decreed 
that  the  demands  of  the  plaintiff  In  respect  to 
the  garnishees  be  rejected,  at  his  costs  in  both 
courts;  the  rights  of  the  defendants,  whatever 
th^  are,  being  fully  reserved* 

On  Application  for  Rehearing; 

(March  7.  1898.) 

▲  re-examination  of  this  case  has  confirmed 
our  original  conclusions;  consequently  a  re- 
hearing is  refused.  But  counsel  for  plaintiff 
has  raised  an  entirely  new  issue  in  his  applica- 
tion in  regard  to  a  certahi  sum  of  $2,500  of 
advances  which  he  insists  has  not  been  ac- 
counted for  in  the  settlement.  In  our  opinion, 
the  settlement  was  complete,  but,  as  the  parties 
reside  in  Mississippi,  we  will  leave  that  mat- 
ter open  to  further  investigation.  In  that  re- 
spect the  plaintiff's  rights  are  reserved  in  some 
appropriate  proceedhigs.    Rehearing  refused. 


(60  La.  Ana.  246) 

STATE  et  al.  v.  CJROZIER.    (No.  12,616.) 
(Supreme  GJourt  of  Louisiana.     Feb.  21,  1898.) 

Injunction— Violation  of  Quasi  Criminal  Btat- 
utb— suspbnsion  bt  bond. 
In  case,  by  the  terms  of  a  criminal  or  a 
quasi  criminal  statute,  it  is  made  the  mandatory 
duty  of  the  attorney  general  to  enjoin  persons 
from  violating  its  provisions,  snch  injunction 
cannot  be  suspended  upon  the  defendant  fur- 
nishing bond.     That  would  be,  in  effect,  grant- 
ing to  the  defendant  leave  to  continue  its  viola- 
tion pendente  lite. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of  Or- 
leans;   Nicholas  H.   Rightor,  Judge. 

Action  by  the  state  of  Louisiana  and  others 
agahist  Henry  S.  Crozier  for  an  injunction. 
From  an  order  allowing  defendant  to  suspend 
the  injunction  on  giving  bond,  plaintiffs  ap- 
peal.    Reversed. 

Milton  J.  Cunningham,  Atty.  Gkn.,  for  the 
State.  Francis  C.  Zacharie,  for  appellant  com- 
missioner of  agriculture.  Walter  Hyde  Saun- 
deiB  and  Saunders  &  Miller,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

WATKINS,  J.  The  grounds  stated  In  ap- 
pellee's motion  are  (1)  that  no  appeal  has  been 
taken;  (2)  that,  even  if  an  appeal  has  been 
taken,  the  order  herein  appealed  from  is  not 
appealable.  As  we  consider  this  motion,  on  ac- 
count of  the  exceptional  character  of  the  con- 
troversy, as  really  an  answer  to  the  appeal,  we 
will  consider  same  with  the  merits,  as  was 
done  on  the  argument. 

On  the  Merits. 

Briefly  stated,  this  appeal  is  one  taken  by 
the  state  of  Louisiana  and  the  commissioner  of 
agriculture,  as  plaintiffs,  from  an  interlocutory 
Judgment  of  the  district  Judge  permitting  the 
defendant  to  suspend  their  injunction  on  fur- 
nishing bond;  and  the  test  of  the  defendant's 
right  to  bond,  and  of  the  plaintiffs'  right  to 


appeal  from  an  order  allowing  bond.  Is  the 
character  of  the  demand  set  up,  or  the  irrepar- 
able character  of  the  injury  they  apprehend, 
necessitating  their  Injunction.  A  fair  synop- 
sis of  plaintiffs'  petition  for  Injunction  is  as 
follows:  That  the  Injunction  was  grounded 
upon  repeated  alleged  violations  by  the  defend- 
ant of  the  penal  provistons  of  Act  72  of  1894, 
prohibiting  any  person  from  manufacturing  or 
selling  conmiercial  fertilizers  in  this  state,  and 
from  selling  such  fertilizers  for  use  in  this 
state,  "without  complying  with  each  and  all 
the  requirements  thereof,"  and  a  demand  for  a 
money  Judgment  for  the  various  penalties  of 
the  statute,  aggregating  the  large  sum  of  $588,- 
350.  The  folh)wing  allegation  of  the  plaintiffs' 
petition  fully  sets  out  the  gravamen  of  their 
complaint,  viz.:  "Petitioners  aver  that  Act 
No.  72  of  1894  is  a  criminal  statute,  and  en- 
acted as  a  measure  of  public  policy  and  public 
order,  and  that  under  section  6  of  said  act  it  Is 
made  the  duty  of  the  attorney  general,  when 
requested  by  the  commissioner  of  agriculture, 
to  enjoin  any  person,  firm  or  corporation,  resi- 
dent or  nonresident,  firom  manufacturing  or  sell- 
ing fertilizers  in  this  state  without  complying 
with  aU  the  requirements  of  this  act"  etc.  On 
motion  of  defendant's  counsel,-  the  Judgfe  a  quo 
granted  an  order  allowing  him  to  suspend  the 
effect  and  operation  of  plaintiffs'  injunction 
upon  his  giving  bond  in  the  sum  of  $1,000.  Al- 
leging themselves  greatly  aggrieved  by  said  In- 
terlocutory order,  and  averring  same  to  be  con- 
trary to  law,  in  that  it  will  enable  the  defend- 
ant to  continue  to  repeat  his  vlolatlona  of  a 
criminal  statute,  they  prayed  for  a  suspensive 
appeal  therefrom;  and  the  court  granted  them 
an  appeal,  and  dispensed  them  from  furnishing 
bond. 

The  purposes  and  objects  of  Act  72  of  1894, 
as  stated  in  its  title,  are  "to  protect  and  ad- 
vance agriculture  by  regulating  the  sale  and 
purity  of  commercial  fertilizers,  and  the  guar- 
antee and  conditions  upon  which  they  are  to  be 
sold,  and  by  fixhig  the  penalties  incurred  by 
violations  of  such  conditions,"  etc.  The  pen- 
alties affixed  thereby  against  any  one  who 
shall  transgress  the  provisions  thereof  are  to 
be  found  in  section  6,  and  it  also  makes  it  the 
duty  of  the  attorney  general,  upon  the  request 
of  the  commissioners  of  agriculture,  to  "enjoin 
any  person  •  •  ♦  from  manufacturing  or 
selling  fertilizers  in  this  state,  or  selling  ferti- 
lizers for  use  in  this  state,  without  complying 
with  each  and  all  the  requirements  of  this  act, 
without  bond  or  advanced  costs."  Section  ^ 
Act  72  of  1894.  One  of  the  penalties  pre- 
scribed by  this  act  Is  thus  denounced  in  that 
section  of  the  act:  "Any  person  who  shall- 
counterfeit  or  use  a  counterfeit  of  the  tag  pre- 
scribed by  this  act,  knowing  same  to  be  coun- 
terfeited, or  who  sliall  use  them  a  second  time, 
shall  be  guilty  of  a  misdemeanor  and  on  con- 
viction," etc.  For  the  present  purpose  it  will 
be  unnecessary  for  us  to  further  analyze  the 
act,  as  we  think  it  perfectly  plain  and  appar^ 
ent  that  this  particular  injunction  in  the  en- 
forcement of  the  mandatory  provisions  of  a 
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criminal  or  qmsl  criminal  law  cannot  be  sus- 
pended on  bond.  The  question  presented  is 
somewhat  sui  generis,  as  it  rests  upon  the  spe- 
cial provisions  of  particular  law;  but  it  is  very 
similar  to  the  one  which  was  presented  and 
decided  by  our  predecessors  in  City  of  New 
Orleans  y.  Becker,  31  La.  Ann.  614,  as  will  ap- 
pear by  the  following  extract  from  the  opin- 
ion, viz.:  "On  the  14th  of  March  the  city  filed 
a  petition  in  the  same  court  alleging  that  Beck- 
er was  keeping  a  coffee  house,  with  theatrical 
performances;  that  he  had  been  conducting 
this  business  since  January,  1879,  and  would 
continue  to  do  so  unless  enjoined;  that  he  re- 
fused to  pay  the  license  tax  fixed  by  the  city 
ordinance,  and  that  his  conduct  not  only  de- 
prives the  city  of  a  certain  revenue,  but  seri- 
ously interferes  with  the  police  of  the  city, 
and,  if  permitted,  will  be  productive  of  insub- 
ordination and  unlawful  resistance  to  the  laws 
and  ordinances  of  the  city;  that  for  the  pay- 
ment of  the  license  tax  the  dty  has  a  privilege 
and  a  lien  on  the  personal  property  of  the  de- 
fendant with  the  right  to  seize  and  sell  the 
same,  and  the  additional  right  to  enjoin  the 
defendant  from  canying  on  the  business  until 
the  license  tax  shall  have  been  paid.  The 
prayer  Is  for  an  taijunction  restraining  the  de- 
fendant from  continuing  to  carry  on  the  busi- 
ness of  keeping  a  coffee  house,  with  theatrical 
performances,  until  he  shall  have  paid  the 
license  tax,  and  for  a  Judgment  for  the  amount 
of  the  tax.  The  Injunction  was  granted  as 
prayed  for,  and  on  the  next  day  Becker  took 
a  rule  on  the  city  to  show  cause  why  it  should 
not  be  dissolved  on  his  giving  bond  as  pro- 
vided 1^  Code  Prac.  art.  807.  On  hearing,  the 
court  refused  to  grant  the  injunction  prayed 
for  l^  Becker,  and  also  refused  to  dissolve  on 
bond  the  injunction  granted  to  the  city.  Beck- 
er appealed  from  both  these  orders.  We  think 
the  court  did  not  err  hn  refusing  to  grant  the 
injunction  as  prayed  for  by  Becker,'*-«tatlng 
the  reasons  of  the  court  and  citing  the  para- 
graph of  the  statute  authorizing  the  city  to  ob- 
tain an  injunction  against  a  delinquent  license 
payer.  And  then  follows  this  statement  of 
the  court,  viz.:  "The  right  of  the  city  is  whol- 
ly incompatible  with  the  right  of  the  taxpayer 
to  enjoin  the  city  in  the  collection  of  the  license 
tax  or  from  interfering  with  him  in  carrying 
on  his  business.  His  application  for  an  In- 
junction is  the  refusal  to  pay  the  license  tax, 
and  would  authorize  the  city  to  demand  the  In- 
junction to  prevent  the  continuance  of  the  busi- 
ness. The  object  of  the  law  is  to  enable  the 
dty  to  compel  the  prompt  payment  of  the 
license  tax,  and  that  object  would  be  defeated 
If  the  taxpayer  were  allowed  to  take  the  ini- 
tiative, by  enjoining  the  city,  or  to  have  the 
Injunction  granted  to  the  city  dissolved  on 
bond.  In  either  case  he  might  by  the  neces- 
sary delays  In  the  district  court  and  by  appeal 
to  this  court  successfully  resist  the  license  tax 
for  an  entire  year,  and  thus  enjoy  the  privilege 
of  carrying  on  his  business  in  defiance  of  law 
without  complying  with  its  requirements."  In 
our  opinion  that  decision  Is  quite  applicable  to 
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the  instant  case,  though  It  is  a  much  stronger 
one  for  the  appdlee. 

On  this  appeal  the  merits  are  not  in  any 
manner  drawn  in  question,  and  hence  we  can- 
not properly  examine  and  now  decide  the  ques- 
tion, raised  for  the  first  time  hi  brieffe,  whether 
the  statute  under  consideration  is  or  not  con- 
stitutional. liVith  regard  to  the  appellee's  ob- 
jection that  the  motion  for  appeal  does  not  ac- 
tually make  the  plaintiffs  In  the  suit  parties  to 
the  appeal,  it  appears  to  our  minds  to  be  too 
strahied  and  technical  to  require  discussion. 
In  our  opinion,-  the  Interlocutory  order  from 
which  this  appeal  is  prosecuted  was  improvi- 
dently  granted.  It  Is  therefore  ordered  and 
decreed  that  the  interlocutory  order  appealed 
from  be  annulled  and  reversed,  and  the  phUn- 
tlffs'  injunction  rehistated,  and  that  the  de- 
fendant and  appellee  be  taxed  with  the  costs 
of  appeal. 


(75  Miss.  646) 
WHITE  et  al.  v.  MARTIN.  Tax  Collector. 

(Supreme  Court  of  Mississippi.    March  21, 

1898.) 

Taxation — Collection— 8alb  of  Debts. 

Under  Code  1802,  S  8826,  which  anthorizes 

the  sale  of  debts  due  to  a  delinquent  taxpayer, 

the  tax  collector  may  sell  debts  due  for  daily 

wages,  such  debts  being  taxable. 

Appeal  from  chancery  court  Grenada  county; 
B.  T.  Kimbrough,  Chancellor. 

Bill  by  Alex.  White  and  others  against  W. 
F.  Martin,  tax  collector,  to  restrain  collection 
of  a  poll  tax.  Decree  for  defendant,  and  com- 
plainants appeaL     Affirmed. 

Slack  &  Mitchell,  for  appellants.  R.  Horton, 
for  appellee. 

TBRRAL,  J.  Alex.  White  and  25  others 
filed  their  bill  of  complaint  In  the  chancery 
court  of  Grenada  county  against  W.  F.  Martin, 
tax  collector  of  said  county,  alleging  them- 
selves to  be  day  laborers,  resident  citizens  of 
said  Grenada  county,  who  have  no  taxable 
property,  and  are  employes  of  the  Mississippi 
Gotton-011  Company  at  fixed  daily  wages  ran- 
ghig  from  |6  to  $9.50  per  week,  payable  at  the 
end  of  each  week;  that  said  cotton-oil  company 
owes  said  complainants  severally  for  their 
wages  for  the  week  ending  Febmary  20,  1807, 
and  that  said  tax  collector  Is  proceeding  under 
section  3826,  Code  1892.  to  collect  the  poll  taxes 
due  by  the  complainants  to  the  state  of  Mis- 
sissippi by  a  sale  of  the  debts  due  them  several- 
ly and  respectively  from  said  cotton-oil  com- 
pany for  said  week  ending  February  20,  1897; 
and  they  asked  and  obtained  an  injunction 
against  the  sale  of  their  said  debts  by  said  tax 
collector.  The  chancellor,  upon  the  hearing, 
dissolved  the  Injunction,  and  rendered  a  decree 
for  taxes,  damages,  and  costs,  and  the  com- 
plainants appeal. 

We  are  of  the  opinion  that  the  debts  diie  com- 
plainants from  the  cotton-oil  company  for  daily 
wages  may  be  sold  by  the  tax  collector,  under 
section  3826,  to  pay  t%-;^m  ^^^^RJ^fe 
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plainants  to  tbe  state.  We  do  not  regard  Bai- 
liff T.  Beale  (Miss.)  20  Sooth.  865,  as  coTering 
thUi  case.  All  debta  of  every  kind  are  taxable 
under  onr  Ck)de,  as  we  constroe  It,  and  bence 
may  be  levied  upon  for  the  payment  of  taxes. 
The  claim  of  these  laborers  (the  complainants) 
does  not  come  within  the  letter  of  the  statute, 
and  they  have  nothing  to  stand  upon  except  the 
strict  letter  of  the  law,  and  that  Is  against  them. 
The  decree  of  the  chancery  court  Is  affirmed, 
and  the  appeal  is  dismissed,  at  tbe  costs  of  the 
appellants. 

(76   Miss.  416) 

PBABSON  et  al.  v.  KENDBIGK  et  nz. 

(Supreme  Court  of  Blississippi.    Feb.  28,  1898.) 

L1CBR8B8— Occupations^  AmiAii—RBViBW. 

LAn  objection  to  evidence  cannot  be  urged 
for  the  first  time  on  appeal. 

2.  A  trust  deed  given  by  a  customer  to  a  mer- 
chant to  secure  moneys  loaned  and  supplies  to 
be  advanced  during  the  year  covers  but  one 
transaction;  and  the  deed  is  void  as  well  to  the 
loan  as  to  the  sale  where,  at  the  time  the  deed 
was  executed,  the  merchant  had  not  paid  in 
full  his  privilege  tax,  as  required  by  Oode  1892, 
§  8401. 

Appeal  from  chancery  court,  Bolivar  county; 

A.  H.  Longino,  Chancellor. 

Bill  by  L.  L.  Pearson  and  others  against  S. 

B.  Kendrick  and  wife  for  accounting,  and  for 
a  foredoBure  of  deeds  of  trust  From  a  de- 
cree dismissing  the  bill,  complainants  appeaL 
Affirmed. 

In  1889,  W.  H.  Jeffries  was  merchandising 
at  Duncan,  Miss.,  and  continued  to  do  busi- 
ness there  until  January,  1890,  when  be  form- 
ed a  partnership  with  Burbridge  A  Houston, 
under  the  firm  name  of  W.  H.  Jeffries  ft  Gc 
Jeffries  owning  a  one-third  interest  In  the 
store.  At  the  time  of  the  formation  of  this 
partnership,  Kendricic  owed  JefCrles  a  balance 
on  open  account,  and  it  was  claimed  that  he 
owed  one  Block  about  |800,  which  Jeffries  & 
Co.  claim  that  they  paid  at  the  request  of 
Kendrick;  and  on  January  22,  1890,  Kendrick 
and  his  wife  executed  a  deed  of  trust  to  Jef- 
fries &  0>.  for  $1,104.47,  on  their  crops  and  a 
tract  of  land  owned  by  them,  and  at  the  end 
of  the  year  1890  it  was  claimed  that  Kendrick 
owed  Jeffries  &  €k).  about  |2J00.  Burbridge 
ft  Houston  were  doing  a  mercantile  business  at 
Batesville,  Miss.;  and  on  the  27th  of  January, 
1891,  they  took  a  deed  ot  trust  on  the  land  of 
Kendrick  and  his  crop  that  year,  to  secure  a 
note  for  $3,070.  Burbridge  &  Houston  claimed 
to  have  borrowed  this  money  from  B.H.  Moore, 
and  to  have  assigned  this  note  and  deed  of 
trust  to  Moore,  as  security  therefor.  On  the 
5th  day  of  March,  1892,  Kendrick  and  wife 
executed  another  deed  of  trust  to  Burbridge  & 
Houston,  to  secure  an  indebtedness  then  claim- 
ed to  be  due;  and  on  April  7,  1894,  tbey  exe- 
cuted still  another  deed  of  trust  to  Burbridge 
ft  Houston,  to  secure  a  balance  claimed  by 
them  to  be  due.  Appellant  L.  L.  Pearson 
purchased  the  promissory  notes  of  Kendrick 
SMd  wife,  secured  by  these  deeds  of  trust,  and 


they  were  duly  assigned  to  him;  and  he  ffied 
the  bill  In  this  case  in  the  chancery  court  of 
Bolivar  county,  praying  for  an  accounting  and 
for  a  foreclosure  of  the  deeds  of  trust  Ken- 
drick and  wife  answered,  denying  the  rights 
of  li.  L.  Pearson,  denying  the  indebtedness, 
and  denying  that  the  notes  constituted  a  legal 
charge  against  them,  because  of  the  failure  on 
the  part  of  W.  H.  Jeffries  or  of  W.  H.  Jeffries 
ft  Go.  or  Burbridge  ft  Houston  to  take  out 
proper  privilege  license,  as  provided  for  l^  law. 
On  the  hearing,  the  cbancellor  rendered  a  final 
decree  dismissing  the  bllL  From  that  decree 
complainants  appealed. 

Moore  ft  Clark,  Cooper  ft  Waddell,  and  Fon- 
taine Jones,  for  appellants.  Butt  ft  Butt  and 
McWiUie  ft  Thompson,  for  appellees. 

WHITFIBLD,  J.  It  is  clearly  shown  by 
the  testimony  that  every  one  of  the  trust  deeds 
the  foreclosure  of  which  Is  afitouatively  sought 
by  the  appellants  was  executed  at  a  time  when 
no  sufficient  privilege  tax  had  been  paid. 
Block  never  had  a  license  till  February  1, 
1889.  That  trust  deed  was  made  January  4, 
1889.  W.  H.  Jeffries  ft  Co.  never  at  any 
time  had  a  license.  W.  H.  Jeffries  Individ- 
ually had  no  license  till  March,  1890,  and  his 
trust  deed  was  made,  or  the  one  to  Jeffries  ft 
CjO,  rather,  January  22,  1890.  Burbridge  ft' 
Houston  got  a  license  November  16,  1891,  and 
illegally  had  it  recite  that  it  was  to  date  from 
January  1,  1891,  and  thehr  first  trust  deed  was 
made  January  27,  1891.  That  firm  got  an- 
other Ucense  April  26,  1892,  and  lUegally  iMd 
it  recite  that  It  was  to  run  from  January  1, 

1892,  and  the  trust  deed  of  that  year  was 
made  March  5,  1892.  That  firm  got  another 
license,  April  25,  1894^  and  had  It  iUegally  re- 
cite that  it  was  to  run  from  January  1,  1894; 
and  the  trust  deed  of  that  year  was  made 
April  7,  1894.  'it  was  (as  were  all  of  lliem) 
effective  from  the  first  day  of  the  month 
when  issued.    There  was  no  trust  deed  In 

1893.  In  addition  to  this.  It  Is  overwhelm- 
ingy  established  that  all  these  tax  privileges 
were  for  Insufficient  amounts.  This  result 
follows  without  reference  to  the  testimony 
of  Judge  Butts.  As  to  that  testimony  It  is 
deary  settled  by  statute  and  decisions  that 
as  no  obJectl(m  was  made  to  it  in  the  court 
below  on  any  ground  whatever,  the  witness 
not  even  being  cross-examined,  this  court 
cannot  notice  objections  interposed  here  for 
tbe  first  nme.  Oode  1892,  f  1758;  Jones  v. 
Loggins,  87  Miss.  546.  "Vlgllantibus  non 
dormientibus,'*  etc 

The  $3,075  note  was  loaned  by  the  firm  of 
Burbridge  ft  Houston.  The  note  and  trust 
deed  are  both  payable  to  that  firm,  which 
charged  and  received  2^  per  cent,  commis- 
sions for  advancing  it;  and  the  deed  provid- 
ed, further,  that  it  was  to  secure  also  supplies 
to  be  advanced  during  that  year  1891.  They 
were  country  mercbants.  doing  the  usual,  weU- 
known  business  of  country  merchants,  on  a 
credit,  and  they  were  not  shown  to  be  engaged 
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In  any  other  boslness.  That  firm  got  the  ben- 
efit of  two-thirds  of  the  $3,000  in  payment  of 
alleged  Indebtedness  of  appellees  to  Jeffries 
&  Oo.  It  is  entirely  immaterial  that  Bur- 
bridge  &  Houston  got  the  money  from  Moore 
on  this  trust  deed  as  collateral  security.  Moore 
bad  been  fully  paid,  and  had  surrendered  the 
trust  deed  to  Burbridge  &  Houston,  and  Moore 
has  nothing  to  do  with  the  controversy.  The 
question  is,  who  loaned  this  money  to  appel- 
lees? The  firm  of  Burbridge  &  Houston  mani- 
festly was  thefar  lender,  and  It  was  no  concern 
of  appellees  where  that  firm  got  the  money. 
They  did  not  deal  with  Moore.  The  sugges- 
tion that  the  money  was  paid  to  JefFries  &  €k>., 
a  so-called  "third  party,"  is  utterly  without 
merit  Houston  shows  that  this  alleged  debt 
of  appellees  to  Jeffries  &  Co.  became  the  prop- 
erty of  Burbridge  ft  Houston  before  the  exe- 
cution of  this  note  and  trust  deed.  His  sub- 
sequent change  of  base  cannot  avail.  It  does 
not  satisfy  us.  We  thhik,  besides,  appellees' 
account  of  the  purpose  of  this  loan  is  the  cor- 
rect one.  This  advandng  of  this  sum  of 
$3,000,  under  the  facts  in  this  record,  falls 
clearly  within  Bowdre  v.  Garter,  64  Miss.  221, 
1  South.  162.  There  is  no  merit  in  any  of  the 
other  suggestions  on  this  point  Merchants 
who  defraud  the  public  revenues,  and  refuse 
to  pay  their  just  taxes,  occupy  poor  ground 
for  assailing  the  interposition  by  the  debtor  of 
their  failure  to  comply  with  positive  law,— the 
exercise  by  the  debtor  of  a  right  secured  by 
law.  The  decree  is  clearly  correct  We  de- 
cide the  case  upon  the  failure  to  pay  the  privi- 
lege taxes»  deciding  nothing  else.    AflOrmed. 


(75  Mifla.  744) 

TALLAHATCHIE  COUNTT  v.  HARRISON. 

(Supreme  Court  of  Mississippi.    March  14, 

1898.) 

IxniOBHT  Pbrson—Mbdioal  ATTBNDA.NCB— Lia- 
bility OP  County. 
A  physician  attended  an  Indigent  person, 
who  was  serionsiy  ill,  on  the  promise  of  a  mem- 
ber of  the  hoard  of  supervisors  that,  as  he 
thought  the  sick  man  was  a  pauper,  he  would 
see  that  the  board  paid  the  expense.  The  per^ 
son  recovered,  but  never  made  application  nor 
was  ever  declared  to  be  a  pauper  by  said  board. 
Held  insufficient  to  render  the  county  liable  for 
the  expense  of  his  sickness. 

AppeaJ  from  circuit  court,  Tallahatchie 
county;  F.  A.  Montgomery,  Judge. 

Action  by  T.  B.  Harrison  against  Tallar- 
hatchie  county.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Eskridge  &  Dinkhis,  for  ai^iellant  James 
Stone,  for  appellee. 

TBRRAL,  J.  Dr.  Harrison  sued  Talla- 
hatchie county  for  medical  services  render- 
ed to  Jim  Simmons,  and  recovered  Judgment 
in  the  circuit  court  for  $96.  It  appeared 
from  the  evidence  that  Simmons  was  very 
poor,  had  a  blind  wife  and  several  minor 
children,  unable  to  render  any  assistance 
for  the  support  of  their  parents;   that  Sim- 


mons was  very  ill  and  In  Indigent  circum- 
stances; and  that  his  physicians,  thinking 
they  had  done  enough  for  him  in  charity  by 
their  previous  attention  to  him,  called  in 
Dr.  High,  a  member  of  the  board  of  super- 
visors, who,  upon  examination,  declared  that 
he  thought  Simmons  was  a  pauper,  and 
would  die  unless  attended  to,  and  requested 
the  physicians  to  attend  him,  and  promised 
that  he  would  see  that  the  board  of  super- 
visors paid  the  claim.  It  was  admitted  that 
the  services  were  rendered  by  Dr.  Harrison* 
and  that  the  charges  therefor  were  reason- 
able. Simmons  recovered  from  his  sickness, 
and  there  was  no  evidence  that  Simmons 
was  ever  declared  a  pauper  by  the  board  of 
supervisors,  nor  was  there  any  evidence  that 
he  desired  to  be  so  declared,  and  provided 
for  by  the  county.  Our -poor  laws  are  in- 
tended for  the  class  of  persons  mentioned  in 
the  statute  who  apply  for  support  thereun- 
der, and  who  are  found  by  the  board,  upon 
examination,  to  be  entitled  to  such  support, 
or  for  persons  who,  being  of  the  class  intend- 
ed, apply  for  support,  and  die  before  behig  so 
adjudicated.  That  Simmons  was  indigent, 
and  stood  In  great  need  of  medical  aid,  is 
apparent,  but  we  fail  to  see  the  evidence  in 
the  record  that  would  entitle  him  to  the  ben- 
efits conferred  by  the  statute.  The  Judgment 
is  reversed,  and  the  case  Is  remanded  for  a 
new  trial. 


WILLIAMS  v.  WILLIAMS. 
(Supreme  Court  of  Mississippi.    March  14, 
1898.) 
Conditional  Sales— Rights  of  Sbllbr. 
Title  to  personal  property  sold  on  condition 
remains  in  the  seller  until  condition  Is  complied 
with,  so  that  on  breach  of  condition  he  is  en- 
titled to  recover  the  property. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; F.  A.  Montgomery,  Judge. 

Replevin  by  John  Williams  against  Mrs. 
Johnnie  B.  Williams.  Verdict  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

R.  H.  Wildberger  and  Sam  O.  Cook,  for 
appellant    J.  W.  Cutrer,  for  appellee. 

TERRAL,  J.  On  the  14th  of  April,  1896, 
the  appellant  brought  replevin  against  the 
appellee  for  a  piano  of  the  value  of  $150, 
before  a  Justice  of  the  peace  of  Coahoma 
county.  The  case  was  tried  in  the  Justice 
court,  and  again  in  the  circuit  court  It  ap- 
peared from  the  evidence  before  the  latter 
court  that  John  Williams,  some  five  or  six 
years  before  the  institution  of  this  suit, 
bought  the  piano  from  Mrs.  Winder,  of  New 
Orleans,  by  paying  her  $125  and  agreeing  to 
pay  to  Mr.  Werlien  the  further  sum  of  $150 
in  monthly  installments  of  $12.50,  which 
Mrs.  Winder  was  owing  on  the  piano;  that 
he  had  the  piano  shipped  to  his  house  In 
Coahoma  county,  where  he  lived  with  his 
son  and  his  son's  wife,  the  app^l^^i|] 
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suit  The  appeUee  desiring  to  purchase  the 
piano,  the  appellant  told  her  that  he  had 
paid  Mrs.  Winder  $125,  and  had  agreed  with 
Mrs.  Winder  to  pay  Werlien  $150  more  in 
monthly  installments  of  $12.50  per  month, 
which  Mrs.  Winder  was  owing  Werlien,  and 
that  the  appellee  could  have  the  piano  if  she 
would  pay  appellant  the  $125  and  make  the 
payments  to  Werlien  as  they  matured;  and 
that  the  piano  was  to  be  hers,  provided  she 
paid  for  it.  Mrs.  Williams  agreed  to  take 
the  piano  on  these  terms,  and  made  two  or 
three  payments,  amounting  to  about  $33. 
In  February,  1895,  the  plaintiff  left  the  place 
where  he  had  been  Ilrlng  with  his  son  and 
wife,  and  where  the  piano  had  been  since  its 
purchase  and  shipment  from  New  Orleans. 
The  son  has  since  died.  The  court  excluded 
the  plaintiff's  evidence,  and  directed  a  ver- 
dict for  the  defendant.  We  think  that  the 
court  committed  error  in  directing  a  verdict 
for  the  defendant  The  defendant  had  pur- 
chased the  piano  upon  conditions  which  she 
had  not  complied  with,  and  the  title  to  the 
piano  remained  in  the  plaintiff,  who  was 
entitled  to  recover  it,  unless  the  conditions 
of  the  purchase  s-hould  be  complied  with. 
Reversed  and  remanded. 


(49  La.  AnxL  1779) 

BROWN  et  al.  v.  PONTOHABTRAIN  LAND 
CO.  et  aJ.     (No.  12,488.) 

(Supreme  Court  of  Louisiana.     May  10,  1897.) 

APPBAL  —  JURISDIOTIOK  —  DISMISSAL  —  STATEMENT 

OF  Facts— Tax  Salbs— Nullification— Liabil- 
ity OF  CoLLECTOB— Costs— Petitory  action— 
Taxation. 

On  Motion  to  Dismiss. 

1.  The  appeal  was  a  branch  of  the  first  case 
in  which  this  court  rendered  judgment.  The 
appellate  court  had  jurisdiction  in  the  matter  of 
interpreting  its  own  judgment.  Code  Prac.  art. 
629;  Holstein  v.  Henderson,  6  Mart.  (N.  S.)  276; 
Gompton  v.  Airial,  9  La.  Ann.  496;  Loyelace  v. 
Taylor,  6  Rob.  92;  State  v.  Tax  Collector,  48 
La.  Ann.  33,  18  South.  757. 

2.  While  it  is  true  that  a  statement  of  facts, 
when  relied  on  to  bring  the  cause  before  the  ap- 
pellate courts  must  be  made  out  before  the  judg- 
ment is  signed,  a  motion  to  dismiss  an  appeal 
on  the  ground  that  it  had  not  been  made  out  be- 
fore the  judgment  must  be  filed  within  three 
judicial  days  after  the  filing  of  the  record.  Hall 
V.  Nevill,  3  La.  Ann.  326. 

On  the  Merits. 

1.  A  tax  collector  cannot  be  compelled  to  dis- 
obey the  directions  of  the  auditor,  besides  vio- 
late the  law  in  order  that  he  may  retain  in  his 
hands  the  purchase  price  of  a  tax  sale,  which 
may  be  pronounced  null. 

2.  If  the  money  has  been  paid  into  the  treas- 
ury, it  should  be  returned  by  the  state;  but  no 
recovery  can  be  had  from  the  tax  collector. 

3.  The  price  is  not  due  by  him  personally,  nor 
can  it  be  paid  out  of  any  funds  remaining  in  his 
hands. 

On  Rehearing. 
Lit  does  not  follow  as  a  necessary  conse- 
quence of  the  fact  that  some  of  the  evidence 
adduced  on  a  trial  in  the  district  court  was  not 
preserved  and  transcribed  in  the  record  filed 
on  appeal,  or  brought  up  through  bills  of  ex- 


ceptions, that  the  appeal  should  be  dismissed. 
It  frequently  happens  that  Issues  are  presented 
for  decision  on  appeal  in  order  to  come  to  a 
knowledge  of  which  the  testimony  taken  in  the 
case  is  not  needed.  State  v.  Bank  of  Louisi- 
ana, 5  Mart.  (N.  S.)  341.  Whether  a  particular 
record  presents  sufficient  data  upon  which  the 
supreme  court  would  be  justified  in  avoiding 
or  amending  a  judgment  below  can  only  be 
known  after  it  shall  have  ascertained  the  con- 
tentions of  the  parties,  and  made  an  examina- 
tion of  the  transcript  filed. 

2.  After  an  appeal  has  been  regularly  taken, 
the  appellee  is  entitled  to  have  a  judgment  ren- 
dered upon  the  issues  raised.  It  is  the  duty 
of  an  appellant  to  place  matters  before  an  ap- 
pellate court  in  manner  such  as  to  permit  of 
such  a  judgment  being  rendered;  and,  if  it 
does  not  do  so,  the  logical  sequence  of  the  sit- 
uation is  that  the  judgment  should  be  affirmed, 
rather  than  that  the  appeal  should  be  dismiss- 
ed in  limine.  Appeals  are  frequently  dismiss- 
ed after  hearing  wnich  it  would  be  improper  to 
dismiss  in  limine. 

3.  Where  defendant  in  a  petitory  action,  hav- 
ing called  his  vendor  in  warranty,  has  been 
cast  in  the  action,  but  has  obtained  a  judgment 
over  against  his  warrantor,  and  takes  an  ap- 
peal in  open  court,  the  appeal  carries  the  en- 
tire case,  including  the  case  in  warranty,  into 
the  appellate  court,  though  the  amount  directly 
involved  in  the  case  in  warranty  may  be  less 
than  that  which  would  be  required  to  give  the 
supreme  court  jurisdiction  in  an  original  and  sep- 
arate and  independent  suit. 

4.  Where  the  supreme  court  has,  on  appeal, 
disposed,  under  such  circumstances,  of  the  case 
in  warranty,  it  has  the  power  to  supervise  the 
execution  of  that  part  of  the  judgment,  and 
see  that  it  be  carried  out  according  to  its  terms, 
under  article  629  of  the  Code  of  Practice,  even 
though  the  question  be  presented  In  the  "form" 
of  an  "appeal."  Though  the  proceeding  take 
that  form,  it  is  really  one  supervisory  in  char- 
acter, in  aid  of  and  to  make  eflfectual  appellate 
jurisdiction.  State  v.  Judge  of  First  District, 
19  La.  180,  181. 

5.  The  state  is  not  subject  to  a  call  in  war- 
ranty, nor  liable  for  costs  of  court. 

6.  Act  No.  82  of  1884  id  not  a  general  act, 
covering  all  tax  sales  made  In  the  state.  Its 
provisions  refer  to  the  tax  sales  made  under 
that  special  act.  All  its  sections  point  to  the 
funds  out  of  which  commissions,  expenses, 
costs,  and  the  refunding  of  the  purchase  price 
to  evicted  purchasers  of  property  bought  at  tax 
sales  are  to  be  met  as  those  which  will  pass 
into  the  hands  of  the  tax  collector,  as  arising 
from  sales  of  that  particular  class  of  property 
under  that  act. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  RIghtor,  Judge. 

Action  by  Mrs.  C.  Brown  and  her  husband 
against  the  Pontchartrain  Land  Company 
and  others  to  set  aside  tax  sale.  Plaintiffs 
had  Judgment,  which  was  affirmed.  B.  T. 
Walshe,  state  tax  collector,  was  by  rule  made 
absolute  condemned  to  pay "  the  purchase 
price  and  costs  to  defendant  company,  and 
he  appeals.    Modified. 

Francis  a  Zachaxie,  for  appellant.  Ben- 
jamin Rice  Forman,  for  appellee  Pontchar- 
train Land  Company. 

On  Motion  to  Dismiss. 

BRBAUX,  J.  The  appeUee  moved  to  dis- 
miss on  grounds,  to  wit:    (1)  'J^e  amount  in 
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dispnte  Is  leas  than  the  jurisdictional  amount 
(2)  The  statement  of  facts  was  not  procured 
before  the  appeal  was  granted;  citing  in 
support  of  this  proposition  the  following: 
Scott  T.  Blanchard,  8  Mart  (N.  S.)  305;  Hodge 
▼.  Creditors,  3  La.  455;  Le  Blanc  t.  Brous^ 
sard,  mLa.  137;  and  Logan  r.  Winder,  20 
La.  Ann.  258.  The  facts  are,  as  relates  to 
the  first  ground  to  dismiss,  that  on  plain- 
tiff's petition,  the  tax  sale  which  had  been 
made  of  her  property  in  1884  to  the  defend- 
ant was  decreed  null  and  void  by  the  district 
court  and  the  tax  collector  was  expressly 
ordered  to  return  the  amount  of  the  purchase 
price.  This  judgment  was  rendered  in  March, 
18861  The  tax  collector  did  not  appeaL  On 
appeal  to  this  court  the  judgment  was  af- 
firmed in  May,  1896.  Brown  y.  Land  Co.,  48 
La.  Ann.  1188,  20  South.  711.  Before  the 
district  court  the  defendant  in  October,  1896, 
filed  a  rule  on  the  tax  collector,  who  had 
been  called  in  warranty  in  the  case  in  which 
the  judgment  of  nullity  of  the  tax  title  was 
pronounced,  to  compel  him  to  pay  the  pur- 
chase price  and  costs  to  the  mover.  The 
rule  was  made  absolute,  and  the  tax  collect- 
or was  condemned  to  pay  the  purchase  price 
and  costs  (quoting  from  the  judgment)  *'out 
of  any  funds  In  his  hands,  and  that  the  said 
company  have  any  writ  or  process,  author- 
ised by  law,  to  enforce  this  order." 

The  appellee's  contention  is,  in  the  first 
place,  that  this  court  is  without  jurisdiction. 
The  appellant  in  support  of  his  appeal,  as 
relates  to  jurisdiction.  Invoked  article  629  of 
the  Code  of  Practice,  conferring  authority 
needful  In  matter  of  the  interpretation  and 
execution  of  the  judgment  it  has  rendered. 
Irrespective  of  the  amount  Involved,  and 
uiged  that  the  present  appeal  was  merely 
a  branch  of  the  case  in  this  court  in  which 
jurisdiction  was  Incontestable;  that  judg- 
ments of  the  court  a  qua  interpreting  the 
decree  of  this  court  are  appealable.  Our  at- 
tention was  directed  to  the  early  case  of 
Holstein  t.  Henderson,  6  Mart  (N.  S.)  276, 
in  which  the  court  asserted  jurisdiction,  and 
the  power  of  revision  if  the  court  of  first  in- 
stance does  not  correctly  interpret  its  judg- 
ment as  rendered  on  appeal.  The  question 
was  considered  in  Lovelace  v.  Taylor,  6  Rob. 
02,  and  the  court  said,  in  substance,  if  the 
one  against  whom  the  judgment  was  pro- 
nounced thinks  himself  injured  by  a  mistak- 
en interpretation  of  the  judgment  he  must 
seek  relief  by  a  suspensive  appeal.  In  re- 
lation to  a  final  judgment,  similar  views  were, 
expressed  In  Cox*s  ESt'rs  v.  Thomas,  11  La. 
369.  The  question  was  argued  In  the  case  of 
Gompton  v.  Airial,  9  La.  Ann.  496;  and  the 
court  said,  while  indisposed  to  interfere  with 
the  court  of  the  first  instance,  it  would  in- 
terfere in  the  matter  of  interpreting  its  judg- 
ment if  the  ''record  presented  a  clear  case  of 
denial  of  justice  or  oppression.'*  The  last 
utterance  of  this  court  upon  the  subject  was 
in  SUte  T.  Tax  Collector,  48  La.  Ann.  33,  18 


South.  767,  in  substance  reiterating  the  views 
expressed  in  the  decisions  from  which  we 
have  quoted.  The  court  asserted  jurisdiction 
and  control  of  the  Interpretation  to  be  placed 
upon  Its  judgment 

We  pass  to  the  next  ground  urged;  L  e. 
that  the  statement  of  facts  should  be  made 
before  the  appeal  is  obtained.  We  think  it 
In  place  to  state  that  the  statement  of  facts 
prepared  by  the  judge,  after  the  appeal  had 
been  taken,  shows  that  the  tax  collector  gave 
public  notice  that  'in  case  the  purchaser  fail- 
ed to  obtain  possession  within  thirty  days 
after  the  sale,  he  would  hold  the  proceeds, 
and  refund  the  price  to  the  purchaser,  if  ap- 
plied to  within  that  delay;  that  the  pur- 
chaser did  apply  within  the  delay  for  a  sec- 
ond extension  of  thirty  days,  at  the  end  of 
which  the  defendant  applied  for  a  third  ex- 
tension of  thirty  days.  When  the  time  for 
the  settlement  of  the  tax  collector  with  the 
auditor  had  arrived,  the  tax  collector  referred 
the  application  for  further  delay  to  the  audit- 
or, who  refused  and  ordered  the  tax  collector 
to  turn  the  funds  into  the  state  treasury  in 
his  settlement  which  was  past  due.  The  tax 
collector  complied  with  the  law,  and  from 
that  time  he  was  without  funds  to  refund 
the  purchase  price;  that  he  was  without 
authority  to  divert  any  other  funds  from  oth- 
er tax  sales  or  tax  collectionB  to  the  reim- 
bursement of  the  purchiCse  price;  and  that 
If  he  was  obliged  to  pay  the  amount  he 
would  have  to  pay  out  of  his  private  funds." 
To  the  ground  to  dismiss  because  of  the  de* 
lay  in  applying  for  and  procuring  the  fore- 
going statement  of  the  facts,  the  appellant 
interposes  the  objection  that  it  was  too  late 
to  have  any  effect  It  is  true,  as  stated  by 
the  appellant  that  the  motion  to  dismiss  was 
filed  after  the  delay  for  filing  such  motions 
had  elapsed.  It  follows,  the  ground  not  be- 
ing jurisdictional,  we  cannot  entertain  it 
This  court  said:  "A  motion  to  dismiss  on  the 
ground  of  any  Informality  in  the  mode  of 
bringing  up  an  appeal  must  be  made  within 
three  judicial  days  after  the  filing  of  the  rec- 
ord." Hall  V.  Nevill,  8  La.  Ann.  326.  This 
rule  has  been  en'forced  in  a  number  of  cases. 
The  motion  to  dismiss  is  overruled. 

On  the  Merits. 
The  question  before  us  for  determination 
is  whether,  in  view  of  the  delays  in  this  case, 
the  tax  collector  can  be  held  responsible  for 
the  price.  It  must  be  borne  in  mind  that  it 
is  the  duty  of  this  officer  to  make  settlements 
of  all  amounts  he  has  received  for  the  state, 
at  stated  times.  A  failure  to  comply  ex- 
poses him  to  arrest  and  criminal  prosecution, 
at  the  instance  of  the  officer  of  the  state, 
with  whom  the  settlement  must  be  made. 
The  final  settlement  he  is  ordered  to  make 
should  cover  all  amounts  received.  This  in- 
cludes the  purchase  price  of  property  sold 
at  tax  sale.  It  was  necessary,  in  order  that 
the  purchaser  might  protect  whatever  rights 
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he  had  acquired  under  the  Judgment,  to  take 
immediate  steps  for  Its  enforcement  Grant- 
-ed  that,  prior  to  the  judgment,  the  amount 
had  been  retained;  the  tax  collector  could 
not,  without  an  open  violation  of  the  stat- 
ute, continue  to  retain  it  after  the  judgment 
had  been  rendered.  It  devolved  upon  the 
purchaser  at  once  to  call  upon  him  for  pay- 
ment After  the  delays  had  elapsed,  it  was 
not  unreasonable  to  assume  that  as  against 
him,  the  right  to  require  restitution  had  been 
abandoned,  and  that  it  only  remained  for  him 
to  comply  with  the  statute,  and  turn  the 
amount  into  the  state  treasury.  But  it  may 
be  said,  in  answer,  that  the  amount  had  al- 
ready been  accounted  for,  and  a  settlement 
made  with  the  state  previous  to  the  Judg- 
ment We  may  state,  at  this  time,  had  the 
fact  been  made  known  on  the  trial  that  an 
account  had  been  rendered,  and  a  settlement 
made,  as  required,  the  officer  would  not  have 
been  ordered  to  return  a  price  no  longer  in  his 
possession. 

We  are  now  dealing  with  delays  which 
elapsed  after  the  Judgment  and  .as  to  these  it 
does  not  appear  to  us  unreasonable  that  they 
should  operate  as  an  estoppel  preventing  re- 
covery, without  regard  as  to  whether  settle- 
ment of  this  price  was  made  by  turning  In 
the  amount  into  the  treasury  prior  to  or  after 
the  Judgment  There  were  prejudicial  de- 
lays before  and  after  the  judgment  At  least 
seven  settlements  had  been  made  with  the 
auditor  after  the  Judgment  was  obtained. 
Was  not  this  an  unreasonable  delay?  Should 
officers  who  are  commanded  by  law  to  exact 
final  settlements  or  to  make  final  settle- 
ments be  compelled  to  make  settlement  after 
settlement  without  closing  their  accounts 
completely,  although  so  ordered,  in  order  to 
await  the  pleasure  of  a  tardy  purchaser  at 
tax  sale?  After  the  Judgment  if  the  money 
had  not  been  paid,  the  officer  was  required 
to  pay  over.  A  delay  at  that  time  is  equally 
as  fatal  as  a  delay  prior  to  Judgment  Refer- 
ring to  delay,  Mr.  Gool^  aa  Taxation  (page  802) 
says:  "But  in  general,  if  the  money,  though 
actually  collected  under  compulsion,  is  paid 
over  to  the  proper  receiving  officer  before  the 
suit  is  brought  the  treasurer  is  protected, 
and  this  principle  has  oeen  applied  to  cases 
in  which  the  officer's  authority  was  void  for 
unconstitutionality  or  other  reason."  The  au- 
thorities all  hold  that  after  the  money  has 
been  paid  into  the  treasury,  no  recovery  can 
be  had  from  the  tax  collector.  State  v. 
Houston,  39  La.  Ann.  33,  1  South.  284;  25 
Am.  &  Bug.  Bnc.  Law,  p.  443.  But  there  is 
a  consideration  far  more  controlling  than  the 
foregoing,  we  think.  It  Is  that  the  Judg- 
ment appealed  from  decrees  that  the  claim  of 
appellee  be  paid  out  of  any  funds  In  his 
hands.  That  is  not  possible  under  the  law 
as  we  interpret  the  statutes  upon  the  subject 
We  understand  that  the  collectors  of  taxes, 
m  making  their  returns  to  the  auditor  (which 
must  be  sworn  to)  of  amounts  collected  for 


the  state  and  parish  taxes,  state  separately 
in  the  returns,  upon  suitable  blanks  for  the 
purpose,  the  amount  of  the  general  fund, 
interest  and  other  funds.  Interest  funds, 
for  Instance,  cazmot  be  applied  to  the  pay- 
ment of  the  price  of  a  tax  sale,  which  has 
been  annulled.  It  follows  that  the  .tax  col- 
lector cannot  pay  out  of  any  fund.  Such  a 
payment  would  disturb  balances,  and  affect 
even  the  verity  of  his  affidavit  to  the  return. 
The  Judgment  of  this  court  (in  the  case  be- 
fore decided  between  these  parties)  ordered 
payment,  but  not  from  any  fund,  nor  from 
the  state  tax  collector  individually  or  per- 
sonally. The  amount  is  unquestionably  due, 
snd,  although  small,  it  should  not  be  over- 
looked by  the  legislative  branch  in  appropri- 
ating funds  to  meet  legitimate  claims  against 
funds  to  which  the  state  has  no  right  to  the 
extent  of  appellee's  claim.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed,  and  plaintiff  and  appellee's  rule 
dismissed. 

On  Rehearing. 

(Dec.  28,  1897.) 

NIOHOLLS,  O.  J.  It  is  contended  on  re- 
hearing—First that  the  court  erred  In  not 
sustaining  the  motion  to  dismiss  the  appeal; 
and,  second  (assuming  the  case  to  be  befcMre 
it  properly  on  the  merits),  that  the  Judgment 
below  should  have  been  affirmed,  not  revers- 
ed. 

On  the  first  point  It  la  said,  "It  is  conceded 
that  the  record  does  not  contain  all  the  evi- 
dence adduced  on  the  trial;"  and.  In  view  of 
that  fact  the  appeal  should  fall;  but  inde- 
pendently of  this,  nhe  matter  in  dispute  is 
too  small  in  amount  to  bring  the  case  with- 
in the  appellate  Jurisdiction  of  the  supreme 
court"  It  does  not  follow  as  a  necessary 
consequence  of  the  fact  that  some  of  the 
evidence  adduced  on  a  trial  below  was  not 
preserved  and  transcribed  in  the  record  filed 
on  appeal,  or  brought  up  through  bills  of  ex- 
ception, that  the  appeal  should  be  dismissed. 
It  is  true  that  the  supreme  court  can  only 
exercise  its  Jurisdiction  In  so  tar  as  it  shall 
have  knowledge  of  the  matters  contested  be- 
low. Oode  Prac  art  805.  But  it  frequently 
happens  that  issues  are  presented  for  deci- 
sion on  appeal  in  order  to  come  to  a  knowl- 
edge of  which  the  testimony  taken  In  the 
case  is  not  needed.  State  v.  Bank  of  Louis- 
iana, 5  Mart  (N.  S.)  341.  Whether  a  particu- 
lar record  presents  sufficient  data  upon 
which  we  would  be  Justified  in  avoiding  or 
amending  a  Judgment  below,  we  can  only 
know  after  we  shall  have  heard  the  conten- 
tion of  the  respective  parties,  and  made  an 
examination  of  the  transcript  filed. 

After  an  appeal  has  been  regularly  taken, 
the  appellee  is  entitled  to  have  a  Judgment 
rendered  upon  the  issues  raised.  It  Is  the 
duty  of  an  appellant  to  place  matters  before 
an  appellate  court  in  manner  such  as  to  per- 
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mit  of  such  a  Judgment  being  rendered;  and, 
if  he  does  not  do  so,  the  logical  sequence  of 
the  situation  is  that  the  Judgment  should  be 
affirmed,  not  that  the  appeal  should  be  dis* 
missed  in  limine.  We  are  aware  that  courts 
frequently,  after  having  ascertained  that  the 
situation  was  such  as  not  to  enable  them,  under 
any  view  of  the  case,  to  render  a  Judgment 
altering  or  modifying  that  appealed  from, 
declare  the  "appeal  dismissed";  but  this  is 
because  it  is  assumed  that  such  a  decree,  is 
substantially  one  of  affirmance.  There  is  no 
ground  for  dismissing  this  appeal  in  limine, 
even  if  the  statement  of  facts  made  out  by 
the  Judge,  which  we  find  appended  to  the 
transcript,  was  made  out  improperly  or  ille- 
gally, and  should  be  ultimately  disregarded. 
The  demand  for  a  dismissal  of  the  appeal  on 
the  grounds  that  the  matter  in  dispute  is  in- 
sufficient to  enable  the  supreme  court  to  enter- 
tain Jurisdiction  is  based  upon  the  position 
that  the  original  Judgment  in  this  case,  as 
between  the  defendant  and  the  state  tax 
collector,  did  not  come  before  this  court  at 
all  when  the  Pontchartrain  Land  Company 
appealed  the  main  case,  and  has  never  been 
anything  else  than  a  Judgment  of  the  district 
court;  that  this  court  was  not  called  upon 
or  authorized  to  pass  upon  it  on  the  appeal 
of  the  land  company,  and  that  our  Judgment 
of  affirmance  rendered  at  that  time  did  not 
deal  with  the  Judgment  of  the  district  court 
as  between  the  defendant  and  the  tax  col- 
lector; that  the  theory,  therefore,  of  the 
present  appellant,  that  that  Judgment  by  the 
said  affirmance  became  that  of  this  court, 
and  that,  therefore,  we  are  authorized,  un- 
der article  929  of  the  Code  of  Practice,  to  su- 
pervise and  control  its  execution,  and  see 
that  it  be  carried  out  accordingly,  is  without 
a  legal  basis  on  which  to  rest.  It  is  not  dis 
puted  that  at  the  present  time  both  the  Judg 
ment  on  the  main  demand  and  that  between 
defendant  and  the  tax  collector  are  beyond 
the  power  of  control  by  appeal  from  the 
Judgments  themselves,  whether  they  be  con- 
sidered as  Judgments  of  this  court  or  of  the 
district  court.  The  property  which  gave  rise 
to  this  controversy  was  held  by  the  state 
with  other  properties,  Under  adjudications 
made  to  it  in  enforcement  of  delinquent  tax- 
es. By  Act  No.  82  of  1884,  the  tax  collectors 
of  the  different  parishes  were  directed  to  sell 
these  properties,  under  the  provisions  of  that 
act.  This  particular  property  was  so  sold  on 
the  21st  day  of  June,  1894,  and  adjudicated  to 
John  H.  Griffith,  to  whom  a  deed  was  given, 
on  the  6th  of  August,  1894.  The  latter,  on 
the  16th  day  of  August,  1894,  sold  the  prop- 
erty to  the  Pontchartrain  Land  Company. 
On  that  company's  applying  to  the  court  to 
be  placed  in  possession,  Mrs.  Brown,  claim- 
ing to  be  the  owner  of  the  property,  and  that 
the  adjudication  to  the  state  and  that  by  the 
state  to  Griffith  had  not  devested  herself 
and  her  authors  of  their  title,  enjoined  the 
land  company  and  the  civil  sheriff  from  fur- 


ther acting  in  the  premises,  attacked  the  ad- 
judications as  null  and  void  and  of  no  effect, 
and  prayed  that  she  be  decreed  the  owner 
of  the  property.  The  Pontchartrain  Land 
Company,  in  answer  to  this  attack,  asserted 
the  validity  of  the  adjudications,  and  the  le- 
gality of  their  title,  and  called  in  warranty 
B.  T.  Walshe,  the  tax  collector,  who  had 
made  the  sale  to  Griffith,  praying,  in  the 
event  of  a  Judgment  adverse  to  them,  that 
he  be  condemned  to  pay  them  $44,  with  in- 
terest and  costs.  The  amount  claimed  was 
made  up  of  |36,  the  price  of  the  adjudication 
to  Griffith;  $2,  for  tax  researches;  $6,  copy 
of  deed  and  plan.  The  suit  terminated  in  a 
Judgment  of  the  district  court  in  favor  of 
Mrs.  Brown  against  the  Pontchartrain  Land 
Company,  declaring  the  adjudications 'null, 
void,  and  of  no  effect,  and  recognizing  her 
as  owner  of  the  property,  and  'Mn  favor 
of  the  Pontchartrain  Land  Company  against 
B.  T.  Walshe,  state  tax  collector,  ordering 
the  said  tax  collector  to  refund  to  the  Pont- 
chartrain Land  Company  the  sum  of  $86^ 
the  same  being  the  amount  of  the  purchase 
price."  The  Judgment  further  decreed  that 
the  Pontchartrain  Land  Company  pay  the 
costs  of  the  proceedings.  The  land  compa- 
ny moved  for,  and  obtained  in  open  court, 
an  appeal  from  the  Judgment  to  the  supreme 
court  The  supreme  court,  on  this  appeal, 
"affirmed  the  Judgment"  On  the  return  of 
the  Judgment  of  the  supreme  court  to  the 
district  court,  the  Pontchartrain  Land  Com- 
pany, alleging  that  by  Judgment  of  the  dis- 
trict court  signed  '16th  March,  1895,  it  had 
ordered  B.  T.  Walshe,  state  tax  collector,  to 
pay  them  $36,  which  the  said  B.  T.  Walshe 
refused  to  pay,  although  demanded;  that 
costs  follow  Judgment  and  clerk's  costs 
amount  to: 

Judgment $  36  00 

44  00 

Shorthand  testimony 6  00 

Costs  supreme  court ■ 16  00 

Sheriff's  costs 6  00 

Total $108  00 

—Caused  a  rule  to  issue  to  B.  T.  Walshe,  tax 
collector,  to  show  cause  why  said  costs 
should  not  be  taxed,  and  why  he  should  not 
pay  said  amounts,  or,  in  default  thereof,  be 
punished  for  contempt  of  court,  a  writ  of 
distringas  issue,  a  fieri  facias  issue,  or  such 
other  orders  be  made  as  may  be  required. 
After  hearing,  the  court  made  the  rule  abso- 
lute, ordering  Blaney  T.  Walshe,  tax  collect- 
or, to  pay  to  the  Pontchartrain  Land  Com- 
pany the  sum  of  $108  out  of  any  funds  in 
his  hands,  and  that  the  said  company  have 
any  writ  or  process  authorized  by  law  to 
enforce  this  order.  From  the  Judgment  on 
this  rule,  the  state  tax  collector  appealed  to 
the  supreme  court. 

There  is  no  doubt  that  when  the  Pont- 
chartrain Land  Company  moved  in  open 
court  for  and  obtained  an  appeal  from  the 
Judgment  of  the  district  court  setting  aside 
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the  sale  by  ylrtue  of  which  it  was  claimed 
that  the  title  of  Mrs.  Brown  and  her  au- 
thors had  been  devested  from  them,  and  had 
become  vested  in  that  company,  the  effect  of 
the  same  was  to  make  the  warrantor  whom 
she  had  called  into  the  case  a  party  to  the 
appeaL  The  warrantor  was  made  a  party 
in  the  district  court  only  through  the  call 
in  warranty,  and  we  think  that  the  pro- 
ceedings in  warranty  necessarily  formed 
part  of  the  case  when  it  went  to  the  appel- 
late court  The  plaintiff  was  authorized  on 
appeal  to  ask  for  an  amendment  of  the  Judg- 
ment in  any  respect  in  which  she  conceived 
herself  aggrieved,  and  defendants  were  en- 
titled to  have  made  corresponding  change  in 
the  Judgment  of  the  lower  court  as  between 
theniselves  and  the  warrantor,  should  the 
amendment  asked  be  granted,  and  injurious- 
ly affect  them  in  their  relations  with  their 
warrantor.  Th3  relations  of  the  parties 
were  so  interdependent  and  connected— the- 
rlghts  and  obligations  of  the  one  so  much 
affected  by  the  rights  of  the  others— as  not 
to  be  easily  separated.  There  are  not  in- 
volved in  this  litigation  separate  and  inde- 
pendent titles,  held  on  the  one  hand  by  Mrs. 
Brown,  and  on  the  other  by  the  defendant, 
the  state.  The  issue  was  simply  whether  a 
certain  title  held  by  the  authors  of  Mrs. 
Brown,  and  which  she  presently  set  up  as 
being  In  herself,  was  legally  devested  by 
certain  tax  proceedings  directed  against 
them  and  said  property  by  the  state,  and 
had  thereby  become  vested  in  the  Pontchar- 
train  Land  (Company.  In  the  attack  made 
by  the  plaintiff  against  those  proceedings 
and  the  sale  thereunder,  the  property  was 
declared  to  be  over  $2,000  In  value,  and  the 
main  suit  fell  legally  within  the  appellate 
Jurisdiction  of  this  court  The  call  in  war- 
ranty invoked  by  the  defendant  involved 
substantially,  though  not  in  express  terms, 
a  contingent  demand  as  against  the  war- 
rantor for  the  annulment  of  the  title  which 
the  latter  had  conveyed  to  them  of  the  same 
property,  coupled  with  certain  resulting  per- 
sonal demands  against  their  vendor.  The 
main  demand  with  the  call  in  warranty  was 
an  entirety,  the  latter  being  a  mere  incident 
of  the  former.  This  court  acted  on  that 
theoiy  in  Walsh  v.  Harang,  48  La.  Ann,  984, 
20  South.  202,  considering  that  the  situation 
of  parties  was  such  as  to  call  for  a  simul- 
taneous general  adjustment  of  their  respec- 
tive rights  and  obligations.  Appellees  appear 
themselves  to  have  been  of  that  opinion,  as, 
in  the  rule  taken  after  the  appeal  on  the 
tax  collector,  that  oflScer  was  sought  to  be 
made  liable  through  that  Judgment  proprio 
vigore  for  the  costs  of  that  appeal.  View- 
ing the  Judgment  on  the  call  in  warranty  as 
having  come  to  this  court  with  the  main 
demand,  the  proceedings  taken  In  the  dis- 
trict court  in  Its  execution  fall  under  our 
supervision,  under  article  629,  Code  Prac,  in- 
dependently of  the  amount  Involved  in  the 


particular  matter  of  which  complaint  Is 
made.  The  complaint  comes  before  us  in 
the  form  of  an  "appeal,"  but  the  proceeding 
is  not  in  reality  such,  but  one  supervisory 
in  character,  as  matter  connected  with  our 
appellate  Jurisdiction  In  order  to  aid  and 
make  it  effectual.  State  v.  Judge  of  First 
District  19  La.  180,  181.  The  matter,  we 
think,  would  have  been  more  appropriately 
brought  before  us  through  certiorari  and  a 
quasi  prohibition,  and  under  a  return  and 
answer  of  the  district  Judge,  than  as  it  has 
been;  but  we  see  no  particular  objection  as 
to  the  form  of  the  proceeding,  if  the  rules 
which  the  court  would  have  followed  had 
the  form  been  different  from  what  it  is  be 
followed.  The  motion  to  dismiss  is  over- 
ruled. 

Having  prefaced  this  much,  we  now  direct 
our  attention  to  the  rule  taken  in  the  district 
court  on  the  tax  collector  in  attempted  enforce- 
ment of  the  Judgment  in  warranty.  The  rule 
shows  on  its  face  that  the  mover  was  aware  that 
the  Judgment  was  not  enforceable  by  writ  of 
fieri  facias  on  funds  of  the  state  in  the  bands 
of  the  tax  collector.  The  Judgment  on  the 
warranty  call  was  not  a  money  Judgment  for 
debt  in  any  sense  of  the  word.  In  the  fourth 
section  of  Act  No.  82  of  1884,  under  the  pro- 
visions of  which  act  the  adjudication  to  Grif- 
fith was  made,  it  was  enacted  that  "in  case  the 
state  shall  fail  to  give  to  the  purchaser  s\3^ 
absolute  title  to  the  property  sold*  or  if  said 
property  shall  be  declared  null  and  void  for  any 
cause,  the  amount  paid  by  the  purchaser  to  the 
state  for  such  property  shall  be  refunded  by 
the  tax  collectors  to  the  purchaser."  The  Judg- 
ment in  question  is  nothing  more  than  a  repeti- 
tion of  this  mandate  to  the  tax  collector  made 
hi  a  proceeding  to  which  he  was  a  party.  It 
threw  no  obligation  upon  the  tax  collector  other 
than  that  which  the  law  itself  threw  upon  him. 
What  was  that  obligation?  Was  it  to  pay 
costs  in  the  proceeding  to  which  he  was  so  made 
a  party?  The  district  court  originally  was  of 
the  opinion  that  it  was  not,  and  in  that  opinion 
it  was  correct  and  we  were  not  called  on  ap- 
peal to  correct  its  Judgment  It  was  only  upon 
the  return  of  the  cause  to  the  district  court  that 
the  views  of  that  court  changed.  The  state 
does  not  pay  costs,  and  there  is  nothing  in  the 
provisions  of  the  law  in  question  which  indi- 
cates any  intention  to  make  a  change  in  ttiat 
respect  in  favor  of  tax  purchasers.  The  Pont- 
chartrain  Land  Company  asserts  that  the  law- 
maker declares  in  express  terms  that  the  tax 
collector  should,  upon  the  annulment  of  the  tax 
title,  refund  to  the  purchaser  the  amount  pai6 
by  the  purchaser  to  the  state.  So  it  does,  and 
so  did  also  the  original  Judgment  of  the  dis- 
trict court  which  was  affirmed;  but  that  Judg- 
ment did  not  declare  when,  how,  or  under  what 
circumstances  this  refunding  was  to  take  place. 
To  ascertain  these  facts,  the  Judgment  would 
have  to  be  construed  by  the  law  itself.  When 
so  construed,  It  is  clear  that  neither  this  court 
nor  the  court  below  would  be  authorized  to  di- 
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rect  the  tax  coUector  to  pay  out  the  moneys  of 
the  state  in  manner  as  be  has  been  directed  by 
the  district  court  to  pay  them  out.  In  the  first 
phice,  there  is  nothhig  in  the  law  which  would 
Justify  tax  collectors  in  retaining  state  moneys 
in  their  hands  to  contingently  meet  possible 
Just  demands  tor  the  refunding  of  the  price 
of  annulled  tax  sales.  The  law  has  fixed  the 
time  at  which  moneys  in  the  hands  of  tax  col- 
lectors have  to  be  turned  into  the  treasury,  and 
It  is  the  duty  of  those  officers  to  comply  with 
the  law  in  that  respect  Counsel  of  the  land 
company  say  that  the  construction  placed  by 
this  court  on  this  subject  as  expressed  woukU 
If  adhered  to,  practically  make  a  dead  letter  of 
the  law,  inasmuch  as  all  funds  would  neces- 
sarily haye  to  be  paid  hito  the  treasury  before 
a  final  Judgment  could  be  obtained  as  to  the 
yalidity  of  a  tiQe. 

We  understand  counsel's  contention  to  be 
that,  if  the  tax  collector  has  (in  spite  of  what 
he  claims  was  his  duty)  paid  oyer  the  particu- 
lar moneys  which  he  received  on  account  of 
these  annuUed  sales  into  the  treasury,  he  is  au- 
thorized and  directed  by  the  law  to  refund  to 
the  purchasers  the  price  thereof  out  of  any 
moneys  whatever  which  he  -might  thereafter 
have  In  is  hands.  We  think  there  is  no  war- 
rant for  this  position.  Act  No.  82  of  1881,  in 
which  this  provision  for  refunding  is  found,  is 
a  public  act,  it  is  true;  but  it  is  not  a  general 
act,  covering  all  tax  sales  made  in  the  state. 
It  has  reference  to  the  tax  sales  to  be  made 
under  the  provisions  of  that  particular  act  of 
the  properties  found  in  the  precise  situation 
which  that  law  refers  to.  All  its  sections  point 
to  the  funds  out  of  which  expenses,  costs,  com- 
missions, etCt  are  to  be  met,  as  those  which 
will  pass  Into  the  hands  of  the  tax  collector 
as  arising  from  the  sale  of  that  particular  class 
of  property.  We  are  of  the  opinion  that  the  tax 
collector  would  be  only  Justified  in  refunding  to 
the  purchaser  the  price  which  he  had  paid  in 
the  event  that  he  should  have,  at  the  time  of 
the  demand  upon  him  for  a  refunding  of  the 
price  based  on  fiie  Judgment  of  annulment  of 
title,  funds  in  his  hands  arising  out  of  the 
sales  of  lands  made  under  the  provisions  of 
Act  No.  82  of  1881.  It  is  not  alleged  in  the 
rule  taken  upon  the  tax  collector  that  a  demand 
had  l>een  made  upon  him  for  payment  out  of 
funds  arising  from  that  source  then  in  his 
hands,  and  tliat  he  had*  refused  to  make  pay- 
ment, or  that  he  had  any  such  funds  in  his 
hands.  The  theory  of  the  mover,  concurred  in 
t^  the  district  court,  was  and  is  that,  under  the 
Judgment  in  warranty,  the  tax  collector  could 
be  made  to  refund  the  price  which  the  purclias- 
er  had  paid,  with  costs,  out  of  any  moneys 
whatever  which  the  collector  might  have  in  his 
hands.    In  this  the  court  erred. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  or  de- 
cree of  the  district  court  herein  appealed  from, 
open  the  rule  taken  upon  the  tax  collector,  be, 
and  the  same  is  hereby,  annulled  and  set  aside, 
and  the  rule  discharged,  without  prejudice  to 


further  proceedings  to  be  legally  taken  for  re- 
funding of  the  price  paid  by  the  Pontchartrain 
Land  Company  for  the  property  adjudicated  by 
the  state  to  John  H.  Griffith,  on  the  21st  of 
June,  1894,  out  of  funds  in  the  hands  of  the 
tax  collector  legally  applicable  to  the  refunding 
of  such  price;  costs  of  l>oth  courts  to  be  paid 
by  the  Pontchartrain  Land  Company.  Our 
original  decree  remains  unchanged  except  in 
80  far  as  herein  modified. 

(60  La.  Ann.  409) 

STATE  eac  rel.  HALL  v.  JUDGES  OF  COURT 
OP  APPEALS,  SECOND  CIR- 
CUIT.    (No.  12,557.) 
(Supreme  0>urt  of  Louisiana.     Jane  23,  1897.) 

Appbal— Rbhbaking— C0NCLU8IVBNB88  or  Decrbb 
— RuLB  FOK  New  TrijlU 
The  counsel  of  the  appellant  and  appellee, 
In  a  cause  pending  in  the  circuit  court  of  ap- 
peals for  a  district,  outside  of  the  parish  of  Or- 
leans, having  consulted  and  agreed  that  the 
Judges  thereof  shonid  take  under  advisement 
and  decide  an  application  for  a  rehearing  in 
chambers  within  15  days  after  the  adjournment 
of  their  court,  they  had  neither  power  nor  ju- 
risdiction to  make  any  order  or  to  render  any 
decree  in  the  premises  after  the  expiration  of 
that  delay;  and  any  action  by  them  taken  sab- 
sequent  to  the  expiration  of  that  delay  is  be- 
yond the  sco^e  of  their  judicial  authority,  and 
absolutely  void.  Not  having  taken  any  action 
within  the  limit  fixed  for  the  consideration  and 
decision  of  the  application  for  rehearing,  it 
lapsed,  and  their  original  decree  became  final 
and  irrevocable. 

On  Rehearing. 
The  Judgment  of  the  circuit  court  of  ap' 
peals  does  not  become  final  by  the  lapse  of  10 
days  after  the  adjournment,  when  there  is 
pending  and  undisposed  of  a  rule  for  a  new 
trial  seasonably  talcen  by  the  party  cast.  Code 
Prac.  arts.  546,  558;  Acts  1896,  No.  100:  State 
V.  Judge  of  Twenty-Second  Judicial  District, 
35  La.  Ann.  1104. 

(Syllabus  by  the  Court) 

Application  by  the  state  on  the  relation  of 
Boiling  C.  Hall,  against  the  Judges  of  the 
court  of  appeals,  Second  circuit,  for  writs  of 
certiorari  and  prohibition.  Writ  of  prohibi- 
tion made  absolute. 

Newton  &  Hall  and  Lamkin  &  MiUsaps, 
for  relator.  Respondent  Judges  (Potts  & 
Hudson,  of  counsel).  In  pro.  per. 

WATKINS,  J.  The  representations  of  re- 
lator are:  That  be  prosecuted  an  appeal 
from  a  final  Judgment  which  had  been  ren- 
dered against  him  by  the  Fifth  Judicial  dis- 
trict court,  in  the  case  of  B.  C.  Hall  versus 
Alexandria  &  St  Louis  Railway  Company, 
to  the  respondents'  court,  holding  a  session 
at  Monroe,  La.,  at  the  January  term  thereof 
in  1896,  at  which  said  cause  was  tried  and 
submitted;  but,  no  opinion  or  decree  hav- 
ing been  thereon  rendered  at  said  term,  the 
said  cause  was  continued  until  the  term  of 
their  court  in  May,  and  again  until  the  Jan- 
uary term  of  1897.  That  at  said  term  an 
opinion  and  decree  was  rendered  and  filed, 
reversing  and  annulling  the  Judgment  a] 
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pealed  from,  and  rendering  a  Judgment  in 
his  fayor,  and  against  the  defendant,  for 
the  sum  of  $1,500,  and  that  at  the  same 
term  of  the  court  the  defendant's  counsel 
filed  an  application  for  a  rehearing,  but 
which  was  not  passed  upon  *  /  the  respond- 
ents prior  to  the  date  of  the  adjournment 
of  their  aforesaid  term,  and  in  consequence 
thereof,  and  at  the  request  of  the  respond- 
ents, counsel  for  the  respective  parties  en- 
tered into  and  filed  a  written  agreement  con- 
senting that  said  application  be  taken  under 
advisement  and  decided  by  the  respondents 
with  15  days  from  the  23d  of  January,  189T. 
That  the  respondents  did  not  pass  upon  or 
decide  said  application  for  rehearing  within 
the  limit  of  time  fixed  and  designated  in 
said  agreement,  but  that  on  the  12th  of  Feb- 
ruary (1897)  thereafter,  more  than  18  legal 
days  after  the  execution  thereof,  the  re- 
spondents made  and  ente.red  the  following 
order  at  chambers,  viz.:  **The  Judges  of 
the  court  of  appeals,  finding  themselves  un- 
able to  agree  on  the  application  of  the  de- 
fendant for  a  rehearing,  It  is  ordered  that 
said  motion  and  application  be  continued 
until  the  next  regular  term  of  this  court,  in 
May,  1897/'  That  relator  complains  of  that 
order  as  illegal,  null,  and  void,  and  as  work- 
ing him  great  injustice,  and  that  same  prac- 
tically operates  as  a  denial  of  Justice.  That 
the  opinion  and  decree  of  the  respondents 
became  final  and  exigible  because  the  mo- 
tion  for  rehearing  was  not  passed  upon  and 
granted  within  the  time  stipulated  in  the 
aforesaid  agreement,  and  that  the  rendition 
by  the  respondents  of  the  said  order  m 
chambers,  after  the  lapse  of  the  time  speci- 
fied in  the  aforesaid  agreement  of  counsel, 
was  and  is  in  violation  of  Act  No.  100  of 
1896,  it  being  an  act  to  fix  the  time  within 
which  Judgments  rendered  by  the  courts  of 
appeals  shall  become  final.  Relator  com- 
plains of  the  order  of  the  respondents  as  a 
fiagrant  usurpation  of  power,  inflicting  up- 
on him  serious  Injury,  without  affording  him 
any  other  remedy  or  redress  except  that  af- 
forded by  the  supervisory  Jurisdiction  of 
this  court  Relator  further  represents  that, 
at  the  next  regular  term  of  the  respondents' 
court  in  May,  1897,  they  proceeded  to  a  re- 
opening of  said  cause  by  appointing  a  law- 
yer to  aid  them  in  determining  said  motion 
for  a  rehearing,  and  thereupon  counsel  filed 
written  objections  to  the  respondents  taking 
any  further  action  in  said  cause,  and  to  any 
further  proceedings  on  their  part,  and  to 
their  selecting  and  appointing  a  lawyer  to 
act  with  them  in  said  cause  upon  said  mo- 
tion for  rehearing,  or  for  any  other  purpose, 
for  the  reason  that  the  original  Judgment 
rendered  by  them  had  become  final  and  ex- 
igible for  the  foregoing  reasons  assigned, 
and  that  the  respondents  were  without  any 
Jurisdiction  in  said  cause,  and  were  with- 
out any  authority  or  power  to  act  or  pro- 
ceed further  in  said  cause,  and  without  au- 
thority in  law  to  select  or  appoint  a  lawyer 


to  Join  or  assist  them  in  the  premises.  He 
further  avers  that  the  respondents  overruled 
his  said  objection,  and  selected  and  appoint- 
ed a  lawyer  for  the  purpose  aforesaid,  and 
that  said  respondents  and  the  lawyer  thus 
appointed  took  action  upon  the  aforesaid  ap- 
plication for  a  rehearing,  granted  a  rehear- 
ing of  said  cause,  and  proceeded  to  consider 
the  cause  anew,  and  reversed  the  Judgment 
which  had  been  already  pronounced  in  his 
favor,  and  gave  Judgment  in  favor  of  the 
defendant,  rejecting  the  plaintifTs  demands, 
—one  of  the  respondent  Judges  dissenting 
thereto.  He  complains  of  the  action  of  the 
respondents  as  illegal,  wrongful,  and  beyond 
the  Jurisdiction  and  power  of  the  respond- 
ents, and,  if  permitted  to  stand,  will  occa- 
sion him  great  and  irreparable  injury,  the 
only  remedy  for  which  is  in  our  supervisory 
writs  of  certiorari  and  prohibition,  for  the 
issuance  and  maintenance  of  which  he  prays. 
The  return  of  the  respondents  consists  of  a 
r6sum6  of  the  pleadings,  proceedings,  and 
Judgment  in  the  aforesaid  cause,  together 
with  the  application  for  a  rehearing  therein 
filed,  and  the  proceedings  had  thereon,  with- 
out any  special  comment  thereon,— not  dif- 
fering, in  any  essential  particular,  from  that 
of  the  relator's  petition. 

From  the  record  it  clearly  appears  that 
the  attorneys  for  the  appellant  and  appellee 
in  the  cause  depending  in  the  respondents* 
court  consented  and  agreed,  in  writing,  sign- 
ed and  filed  therein,  that  they  should  take 
the  pending  application  of  the  defendant  for 
a  rehearing  under  consideration  and  advise- 
ment after  the  adjournment  of  said  court  on 
the  23d  of  January,  1897,  and  determine  and 
decide  the  same  in  chambers  within  15  days 
thereafter;  and  it  further  appears  that  the 
respondents  took  no  action  upon  said  appli- 
cation until  they  made  and  entered  an  order 
thereon  that  consideration  of  same  was  post- 
poned and  deferred  until  the  May  term  of 
their  said  court,  as  the  Judges  thereof  could 
not  agree  as  to  the  disposition  to  be  made 
of  said  application.  From  a  computation  of 
time  it  appears  that  there  remained  In  the 
month  of  January,  after  the  day  the  re- 
spondents' court  adjourned  on  the  23d  there- 
of, 8  days,— the  month  of  January  carrying 
31  days,— and,  adding  thereto  11  days  in  the 
month  of  February,  we  have  the  fact  es- 
tablished that  19  days  intervened  between 
the  day  of  the  court's  adjournment  and  that 
on  which  the  respondents  entered  their  or- 
der announcing  their  inability  to  come  to  an 
agreement  on  the  application  for  a  rehearing. 
Now,  the  relator's  complaint  is  not  of  the 
disagreement  of  the  respondents  upon  the 
application  for  a  rehearing,  but  of  their  fail- 
ure to  take  any  action,  or  to  render  any  or- 
der or  decision,  within  the  limit  of  15  days 
as  fixed  in  the  written  agreement  of  the  ap- 
pellant and  appellee;  his  contention  being 
that  the  agreement  was  the  foundation  ot 
the  respondents'  Jurisdiction  to  deal  with  the 
application  for  rehearing  in  chambers,  aii<l 
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tbat  their  action  in  the  premises  afterwards 
was  ultra  jarisdictionem,  and  absolutely  null 
and  Yoid.  Relator's  counsel  cite  and  rely  on 
the  proTislons  of  Act  100  of  1896  as  sustain- 
ing their  contention.  It  proTldes  'that  all 
Judgments,  orders  and  decrees  rendered  by 
the  courts  of  appeal  •  •  •  shall  become 
final  and  exigible  from  and  after  adjourn- 
ment of  the  term  at  which  they  are  render- 
ed: provided,  that  in  all  cases  three  Judicial 
days  shall  be  given  after  the  rendition  of  a 
Judgment  or  decree  for  the  filing  of  motions 
for  rehearing,  if  the  term  shall  not  expire 
before  that  delay  shall  elapse;  and  in  case 
the  term  of  court  shall  expire  before  the 
three  Judicial  days,  as  aforesaid,  for  rehear- 
ing elapse,  then  the  rehearing  shall  be  filed 
within  three  legal  days  after  the  rendition 
of  Judgment  and  shall  be  considered  by  the 
courts  In  chambers,  and  a  decision  filed  with- 
in ten  days  after  adjournment"  And  the 
act  further  provides  ''that  in  all  cases  appli- 
cations for  rehearing  may,  by  consent  of  par- 
ties, be  taken  under  advisement  until  the 
next  term  of  court."  Inasmuch  as  the  rec- 
ord shows  that  there  was  not  sufficient  time 
remaining  after  the  application  for  rehear- 
ing in  the  instant  case  had  been  filed  to  en- 
able the  respondents  to  dispose  of  same,  they 
were  entitled,  under  said  statute,  to  have 
taken  it  under  advisement,  and  to  consider 
and  pass  upon  same  In  chambers,  ''within 
ten  days  after  adjournment";  but  that  peri- 
od of  time  was  by  the  agreement  of  parties 
extended  to  15  days  from  the  date  of  the 
court's  adjournment  Doubtless  it  would 
have  been  competent  and  legal  for  the  par- 
ties to  have  consulted  and  agreed  that  the 
consideration  and  disposition  of  said  motion 
should  have  been  postponed  until  the  next 
ensuing  term  of  the  respondents'  court;  but 
this  they  did  not  do,  considering  that  an  ex- 
tension of  5  days  beyond  the  period  of  time 
fixed  by  the  act  would  afford  respondents 
ample  time. 

To  our  minds  It  is  perfectly  clear  that  re- 
spondents had  no  power  or  authority  to 
make  any  order,  or  to  render  any  decree  ap- 
pertaining to  said  motion  for  a  rehearing, 
after  the  lapse  of  10  dajrs  after  the  adjourn- 
ment of  their  court  on  the  23d  of  January, 
1897,  except  in  keeping  with  and  in  pursu- 
ance of  the  agreement  of  parties,  and  that 
as  the  consent  of  the  parties  to  an  addition- 
al and  further  postponement  constitutes  the 
only  foundation  of  their  Jurisdiction  to  ren- 
der any  decree  in  chambers  after  the  expira- 
tion of  10  days,  it  was  the  plain  legal  duty 
of  the  respondents  to  have  acted  exclusively 
within  the  terms  of  the  agreement  made  on 
pain  of  nullity.  In  State  v.  Judges  of  Fourth 
Circuit  Court  of  Appeals,  48  La.  Ann.  905, 
19  South.  932,  we  had  occasion  recently  to 
affirm  the  principle  that  a  Judgment  must  be 
rendered  and  signed  by  the  Judges  in  open 
court,  unless  there  is  an  agreement  of  the 
parties  that  the  cause  be  taken  under  advise- 
ment and  a  Judgment  signed  In  chambers  after 


the  term  of  the  court  has  adjourned.— <!lting 
the  authorities.  Since  that  decision  was  ren- 
dered on  the  4th  of  May,  1898,  the  aforesaid 
statute  was  enacted,  establishing  the  rule 
which  was  matter  of  Jurisprudence  before. 
It  is  likely  that  the  respondents  did  not  have 
their  attention  directed  to  the  provisions  of 
the  enactment  of  the  legislature  of  1896,  but 
its  terms  are  full  and  free  from  doubt  and 
exactly  applicable  to  this  case.  Our  conclu- 
sion is  that  the  decree  of  the  respondents 
entered  on  the  12th  of  February,  1897,  is  and 
was  null  and  void,  and  that  by  their  failure 
to  take  any  action  on  the  application  for  re- 
hearing within  the  limit  of  15  days  after  the 
adjournment  of  their  court  on  the  23d  of 
January,  1897,  as  fixed  by  the  agreement  of 
the  parties,  it  lapsed,  and  the  Judgment  first 
rendered  by  them  became  final  and  irrevoca- 
ble, and  the  Judgment  and  decree  by  them 
last  rendered  became  an  absolute  nullity. 
It  is  therefore  ordered  and  decreed  that  our 
preliminary  writ  of  prohibition  be  made  per- 
emptory and  absolute,  and  that  the  action  of 
the  respondents  on  the  application  for  a  re- 
hearing be  annulled,  at  their  cost 

On  Rehearing. 

(March  7,  1898.) 

MILLER,  J.  The  relator  applies  for  the 
writs  of  certiorari  and  prohibition  to  protect 
his  asserted  right  to  the  Judgment  in  his  fa- 
vor, rendered  by  the  circuit  court  of  appeals 
.for  the  Second  circuit  which  he  claims  had 
been  finally  and  was  illegally  set  aside  by  the 
subsequent  Judgment  of  that  court  It  ap- 
pears that  at  the  term  of  the  court  of  appeals 
for  the  Second  circuit  of  January,  1897,  Judg- 
ment was  rendered  in  relator's  favor  on  his  ap- 
peal from  the  Judgment  of  the  district  court  in 
favor  of  the  Alexandria  &  St  Louis  Railway 
Company;  that  In  due  time  the  company  applied 
for  a  rehearing,  on  which  the  court  took  no  ac- 
tion before  the  expiration  of  the  term;  there- 
upon the  parties  to  the  suit,  through  their  coun- 
sel, agreed  that  the  court  might  pass  on  the  re- 
hearing within  15  days  thereafter;  the  Judges 
failed  to  agree,  and  on  the  16th  of  February, 
the  sixteenth  day  from  the  date  of  the  agree- 
ment the  Judges  made  the  order  that,  being 
unable  to  agree,  the  application  for  the  re- 
hearing be  continued  to  the  next  regular 
term,  beginning  third  Monday  of  May,  1897, 
at  which  term  the  Judges  designated  an  at- 
torney to  aid  them  in  the  decision;  and  there- 
after the  court  thus  constituted  rendered 
Judgement  reversing  that  previously  rendered. 
In  this  condition,  the  relator  (plaintiff  in  the 
suit)  made  the  present  application  to  this 
court  for  relief  against  that  which  he  con- 
ceives to  be  the  illegal  action  of  the  circuit 
court  in  reversing  its  first  Judgment.  His 
contention  is  that  the  first  Judgment  became 
final  in  10  days  after  the  adjournment  of  the 
court  notwithstanding  the  application  for  the 
rehearing  then  pending,  and  the  relator  sup- 
poses his  contention  support^  \^^^iNp^ 
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100  of  1896^  which  makes  Judgments  In  the 
courts  of  appeal  final  from  and  after  adjourn- 
ment of  the  term  at  which  they  are  rendered, 
provided  that  3  judicial  days  shall  always 
be  allowed  for  motions  for  rehearing,  if  the 
term  shall  not  expire  before  the  delay  shall 
elapse,  and  If  the  term  does  expire  before  the 
3  judicial  days,  the  rehearing  shall  be  ap- 
plied for  within  3  days  after  the  rendition  of 
the  judgment,  shall  be  considered  in  cham- 
bers, and  a  decision  filed  within  10  days  after 
adjournment  If  the  application  is  refused, 
the  judgment  becomes  final;  if  granted,  the 
case  shall  be  continued  on  the  docket;  and 
in  all  cases  applications  for  rehearing  may, 
by  consent,  be  taken  under  advisement  until 
the  next  term  of  the  court.  If,  then,  we  sus- 
tain relator's  contention,  he  loses  the  benefit 
of  his  application  for  a  rehearing,  not  from 
any  fault  of  his  own,  but  simply  and  only 
because  of  the  inability  of  the  judges  to 
agree,  or,  rather,  their  failure  to  decide,  with- 
in 10  days.  That  contention  sustained,  the 
right  to  ask  the  rehearing  would  be  left,  but 
would  be  of  no  use  if  the  judges  to  whom  it 
is  addressed  chose'^ot  to  act,  or  were  unable 
to  act,  or,  acting,  failed  to  agree.  In  our 
view  no  such  construction  can  be  placed  on 
Act  No.  100  of  1896.  It  did  not  Intend  to 
inflict  the  penalty  on  the  litigant  of  depriva- 
tion of  any  rehearing  because  the  judges  fail- 
ed to  act  on  his  application.  They  should 
act  within  the  10  days  from  the  adjourn- 
ment, but,  if  they  do  not,  or,  as  in  this 
case,  are  unable  to  agree,  the  litigant's  ap- 
plication for  a  rehearing  must  be  disposed  of 
at  the  ensuing  term.  Nonaction  on  his  ap- 
plication for  a  rehearing,  instead  of  defeat- 
ing it,  in  our  view,  action  could  be  enforced 
by  mandamus.  In  our  view,  the  decision  of 
our  predecessors  that  the  litigant  was  not  de- 
prived of  the  benefit  of  his  rule  for  new 
trial,  seasonably  taken,  because  of  the  ad- 
journment of  the  court  without  acting  on 
the  rule,  is  quite  applicable  here.  Under  the 
Code  of  Practice  the  litigant  is  allowed  his 
rule  for  new  trial  if  taken  within  three  judi- 
cial days  from  the  rendition  of  the  judgment. 
Another  article  requires  all  judgments  to  be 
signed  at  the  expiration  of  three  days  from 
the  rendition,  and  by  an  amendment  appli- 
cations for  new  trial  were  required  to  be  de- 
termined and  all  judgments  to  be  signed  be- 
fore the  adjournment  of  the  court,  whether 
or  not  three  judicial  days  had  elapsed.  It 
was  held,  under  these  articles  of  the  CJode  of 
Practice  as  amended,  the  litigant's  rule  for  a 
new  trial  was  not  defeated  by  the  adjourn- 
ment of  the  court  without  determining  the 
rule.  State  v.  Judge  of  Twenty-Second  Ju- 
dicial District,  85  La.  Ann.  1104.  Obviously, 
on  principle  and  authority,  the  litigant  should 
not  be  deprived  of  his  legal  right  to  a  new 
trial  merely  and  only  because  the  judge  fails 
to  act  on  his  application.  That  is  practically 
decided  in  the  case  cited.  With  equal  reason 
we  think  the  application  for  the  rehearing 
in  the  case  now  under  review  did  not  lapse, 


and  the  judgment  become  final,  because  with- 
in 10  days  from  the  adjournment  of  the  term 
the  application  was  not  disposed  of  because 
the  judges  could  not  agree.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  our  pre- 
vious order  on  this  application  for  the  writs 
of  certiorari  and  prohibition  be  set  aside  and 
annulled,  and  it  is  now  ordered  and  adjudged 
that  the  relator's  application  be  refused,  at 
his  cost 

(SO  La.  Ann.  401) 
STATE  v..  HBBERT  et  al.     (No.  12,710.)i 
(Supreme  Oourt  of  Louisiana.     Feb.  7,  1898.) 
Indictment-— Motion  to  Quash— Timb  of  Making. 
A  motion  to  quash  an  indictment  on  the 
ground  that  the  grand  jury  who  presented  it 
was  illegal,  because  they  were  not  drawn  and 
organized  on  the  first  day  of  the  term  as  fixed  by 
law,  comes  too  late  if  not  filed  on  the  first  day 
of  the  term;  and  same  will  be  overruled,  unless 
exceptional  circumstances  are  stated,  showing 
dearly  that  a  compliance  with  the  law  in  this 
respect  was  impracticablew 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Vermilion;  (3onrad  De  Baillon,  Judge. 

Desire  Hebert,  Jr.,  and  Laodice  Landry, 
were  convicted  of  grand  larceny,  and  appeal 
Affirmed. 

A.  &  Charles  Fontelieu,  Edwards  Sc  Green, 
and  W.  B.  White,  for  appeUants.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  M.  T.  Gordy, 
Jr.,  Dlst.  Atty.  (Pierre  A.  Simmons,  Jr.,  of 
counsel),  for  the  State. 

WATKINS,  J.  From  a  verdict  convicting 
them  of  the  crhne  of  grand  larceny,  and  a 
judgment  sentencing  tbem  to  10  years'  im- 
prisonment In  the  state  penitentiary,  the  de- 
fendants have  prosecuted  this  appeal.  One 
of  the  grounds  principally  relied  upon  Is  a 
motion  to  quash  the  indictment,  and  it  rests 
upon  the  following  grounds,  viz.:  (1)  That 
the  grand  jury  who  preferred  the  indictment 
against  them  was  not  impaneled  on  the  first 
day  of  the  regular  jury  term  of  the  court,  as 
the  law  requires,  same  being  the  4th  of  Oc- 
tober, 1807;  (2)  that  no  legal  order  was  made 
or  issued  by  the  presiding  judge  of  the  court 
adjourning  the  regular  term  thereof;  (3) 
that  the  grand  jury  who  preferred  said  in- 
dictment not  having  been  impaneled  until 
28  days  after  the  first  day  of  the  term,  as 
fixed  by  law,  for  the  opening  of  the  court, 
same  became  f uncti  officio;  (4)  that  the  order 
of  the  judge  directing  and  requiring  the 
sheriff  to  instruct  the  jury  drawn  for  serv- 
ice during  the  first  week  of  the  regular  jury 
term  of  court  to  return  on  the  2d  of  Novem- 
ber, 1897,  was  wholly  illegal  and  void,  and 
of  no  effect  in  law.  This  motion  was  filed, 
tried,  evidence  taken,  argued,  submitted, 
and  overruled,  on  the  same  day,  and  defend- 
ants' counsel  reserved  a  bill  of  exceptions. 
The  judge  refused  to  sustain  the  motion  to 
quash,  on  the  ground  that  it  was  not  tlme- 

1  Rehearing  denied  March  7,  1898. 
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ly,  having  Y>e«sp  presented  for  the  first  time 
on  the  day  of  the  trial,  and  several  days 
subsequent  to  the  defendants'  arraignment 

The  record  discloses  the  following  facts, 
riz.:  That  on  Monday,  the  4th  of  October, 
1897,  the  day  fixed  by  law  for  the  convoca- 
tion of  the  jury  term  of  the  court,  the  pre- 
siding Judge  ordered  the  sheriff  to  open  the 
court,  and  discharge  the  grand  and  petit  ju- 
ries which  had  been  summoned  for  that  day, 
until  Tuesday,  the  2d  of  November,  1897; 
same  having  been  done  on  account  of  qua^ 
mntlne.  That  on  the  12th  of  October,  1897, 
the  judge  made  an  order  to  the  effect  that 
there  would  be  held  a  special  term  of  court, 
commencing  on  Monday,  the  15th  of  Novem* 
ber,  1897;  and  that  said  order  was  subse- 
quently so  modified  as  to  fix  the  date  of  the 
opening  of  said  special  term  of  court  on  the 
24th  of  November,  1897.  That  on  Tuesday, 
the  2d  of  November,  1897,  the  day  fixed  by 
the  order  of  the  Judge  for  the  holding  of 
the  regular  term  of  court, 'the  sheriff  re- 
turned Into  court  the  venire  facias,  contain- 
ing the  list  of  grand  and  petit  jurors;  ^d 
that  same  were  regularly  called,  and  answer- 
ed to  their  names,  and  therefrom  the  grand 
jury  was  regularly  chosen,  set  apart,  and 
sworn.  That  on  Thursday,  the  4th  of  Novem- 
ber, 1897,  the  court  ordered  the  jury  commi*- 
sion  to  draw  without  delay  and  Instanter, 
for  service  at  the  special  term  to  be  con- 
voked and  holden  on  the  24th  of  November, 
1897,  80  names  for  service  as  petit  jurors. 
That  on  Friday,  the  5th  of  November,  1897, 
the  grand  jury  returned  into  court  the  In- 
dictment against  the  defendants,  charging 
them  with  the  larceny  of  five  cows.  That 
on  Monday,  the  8th  of  November,  1897,  the 
two  defendants  were  regularly  arraigned,  and 
pleaded  not  guilty,  and  elected  to  be  tried  by 
a  jury;  and  that,  upon  the  same  date,  the 
judge  made  an  order  that  the  criminal  term 
of  the  court  be  adjourned  until  the  24th  of 
November,  1897,  and  that  all  persons  under 
bond  be  directed  and  required  to  report  at 
that  time.  That  on  the  24th  of  November, 
1897,  the  judge  made  an  order  directing  and 
requiring  the  jury  commission  to  forthwith 
draw  from  the  general  venire  box  the  names 
of  50  persons  to  serve  as  tales  jurors,  on  the 
80th  of  November,  1897.  That  on  the  26th 
of  November,  1897,  the  cause  was  by  con- 
sent of  parties  fixed  for  trial  on  the  30th 
of  November,  1897.  That  the  defendants' 
motion  to  quash  was  filed  on  the  30th  of 
November,  1897,  the  day  set  for  the  trial. 

It  thus  appears  that  the  statement  of  the  judge 
was  fully  justified  by  the  record,  the  grand 
jury  having  been  drawn  and  regularly  organ- 
ized on  the  8d  of  November,  1897,  the  first 
day  of  the  term  of  court  at  which  the  in- 
dictment was  found  and  presented  to  the 
court,  and  under  which  the  defendants  were 
regularly  arraigned,  and  pleaded  not  guilty, 
several  days  subsequently.  It  is  of  no  con- 
sequence that  the  court  was  on  the  4th  of 


October,  1807  (the  day  fixed  by  law  for  It  to 
have  convened),  adjourned  over,  by  order  of 
the  judge,  to  the  2d  of  November,  1897,  as 
the  judge  also  ordered  the  sheriff  to  open  the 
court  regularly  on  the  4th  of  October,  1897, 
and  adjourn  same  to  the  date  designated, 
and  to  discharge  all  jurors  who  had  been 
summoned  until  that  date.  Under  that  state 
of  facts,  the  regular  term  of  the  court  did 
not  lapse,  but  was  only  adjourned;  and,  con. 
sequently,  the  grand  jury  was  properly  and 
legally  organized  on  the  2d  of  November, 
1897,  the  date  to  which  the  regular  term  of 
court  had  been  adjourned.  Subsequently,  the 
grand  jury  presented  the  Indictment  against 
the  defendants;  and  several  days  thereafter 
the  defendants  were  arraigned,  pleaded  not 
guilty,  and  demanded  a  trial  by  jury.  Sev- 
eral days  subsequently,  the  cause  was,  by 
consent,  fixed  for  trial;  and,  four  days  later, 
the  defendants'  motion  to  quash  was  filed, 
seeking  to  avail  themselves  of  alleged  for- 
mal defects  in  the  organization  of  the  grand 
jury.  If,  in  point  of  fact,  these  alleged  in- 
formalities actually  existed,  they  must  have 
been  as  well  known  to  the  defendants  at  the 
time  the  Indictment  was  filed,  and  they 
were  arrested  thereunder  as  they  were  at 
the  time  the  motlcm  to  quash  whs  filed.  Diat 
a  motion  to  quash  an  indictment  on  the 
ground  that  the  venire  was  irregularly 
drawn  came  too  late,  same  not  having  been 
filed  on  the  first  day  of  the  term,  and  no 
exceptional  circumstances  having  been  stat- 
ed as  rendering  compliance  with  the  law  in 
that  respect  impracticable,  has  been  recently 
held  by  this  court,  on  the  faith  of  previous 
adjudicationa  State  v.  Collins,  48  La.  Ann. 
1454,  21  South.  86;  State  v.  Pruett,  49  La, 
Ann.  283,  21  South.  482;  State  v.  Ashworth, 
41  La.  Ann.  683,  6  South.  556;  State  v. 
Vance,  81  La.  Ann.  399;  State  v.  Sterling,  41 
La.  Ann.  679,  6  South.  583;  State  v.  Left- 
wich,  46  La.  Ann.  1195,  15  South.  411.  In 
the  instant  caae  no  exceptional  circumstance 
is  stated  which  rendered  compliance  with  le- 
gal requirements  impracticable;  and  hence 
we  deem  it  our  duty  to  adhere  to  previous 
adjudications,  and  sustain  the  ruling  of  the 
trial  judge. 

There  are  some  other  bills  of  exceptions  in 
the  record,  but,  inasmuch  as  they  have  not 
been  argued  in  the  brief  of  the  defendants' 
counsel,  we  do  not  feel  called  upon  to  ex- 
amine and  pass  upon  them.  Judgment  af* 
firmed.  .«_«,« 

i    (^  La.  A^nii.  261) 
STATE  V.  BRITTIN.     (No.  12,726.) 
(Supreme  Oourt  of  Louisiana.    Feb.  21,  189a) 
Ckxmikal  LjlW— Chanob  of  Vsnub— Objectioni 

TO  VenIRB. 

1.  The  power  to  grant  a  change  of  venue  is, 
in  great  part,  confided  to  the  district  court.  The 
trial  judge's  refusal  to  change  the  venue  will 
not  be  reversed  unless  it  is  dearly  shown  that  it 
was  erroneous. 
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2.  An  objection  to  the  manner  of  drawing  a 
▼enire  cannot  be  Buccessfully  made  by  one  un- 
der accusation,  unless  made  on  the  first  day  of 
the  week  for  which  the  venire  was  drawn. 

3.  A  motion  to  annui  and  set  aside  the  venire 
made  bv  a  defendant  in  one  case  cannot  be  made 
available  by  another  defendant  in  another  case. 
State  V.  Courtney,  28  L«a.  Ann.  794:  State  v. 
McCk>y,  29  La.  Ann.  593;  State  t.  Washington, 
83  La.  Ann.  897. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Jefferson;   Emile  Rost,  Judge. 

Jack  Brittin  was  convicted  of  manslaughr 
ter,  and  appeals.    Affirmed. 

William  L.  Thompson,  for  appellant  Mil- 
ton J.  Cunningham,  Atty.  Qea.,  and  Robert 
J.  Perkins,  Dist  Atty.,  for  the  State. 

BREAUX,  J.  An  Indictnrent  for  murder 
was  returned  against  the  defendant  on  the 
9th  of  December,  1896.  He  was  twice 
placed  on  trial.  At  the  first  trial  the  Jury 
failed  to  agree.  The  result  of  the  second 
trial  was  a  verdict  of  manslaughter.  He 
was  sentenced  to  a  service  of  six  years  in 
the  state  penitentiary.  From  the  yerdict 
and  sentence,  he  appeals. 

In  the  district  court,  on  the  10th  day  of 
December,  1896,  the  accused  moved  for  a 
change  of  venue.  In  April  following,  he 
withdrew  his  plea  of  ''Not  guilty"  which  had 
been  previously  entered,  and  entered  a  mo- 
tion to  quash  the  indictment,  on  the  ground 
that  a  Judgment  had  been  rendered  in  the 
matter  of  Waggoner  against  Marrero,  quash- 
ing and  setting  aside  the  entire  Jury  venire 
for  the  term  at  which  he  had  been  indicted. 
The  refusal  of  the  court  to  grant  a  change 
of  venue  gave  rise  to  the  first  objection  pre- 
lented  for  our  decision.  The  accused  in  the 
motion  alleged  that  there  was  a  strong  and 
violent  prejudice  against  negroes  in  the  par- 
ish In  which  he  was  indicted,  and  that  he, 
being  of  that  race,  would  not  obtain  a  fair 
and  impartial  trial  in  that  parish.  The  tes- 
timony of  a  number  of  witnesses  was  taken ' 
on  the  motion  for  a  change  of  venue,  and 
newspapers  published  in  the  city  of  New  Or- 
leans were  filed,  containing  articles  calling 
public  attention  to  the  lawless  conduct  of 
men  in  different  localities.  Witnesses  tes- 
tified that  it  had  become  common  and  was 
felt  in  many  places.  We  read  the  testimony 
with  the  closest  attention  we  could  bring  to 
bear.  We  closed  the  transcript  despite  the 
deplorable  acts  shown  to  have  been  commit- 
ted, not  convinced  that  there  were  not  men 
enough  in  the  parish  to  select,  in  the  manner 
pointed  out  by  law,  a  Jury  that  would  give 
a  fair  trial  to  an  accused  colored  man.  The 
first  Jury  impaneled  did  not  agree,  and  a 
mistrial  was  entered.  The  second  trial 
resulted  in  a  verdict  for  manslaughter.  A 
nnmber  of  the  witnesses  swore  that  a  Jury 
could  be  found  that  would  return  a  fair  and 
Impartial  verdict  The  trial  Judge  saw  and 
heard  these  witnesses,  and,  by  his  refusal 


to  change  the  venue,  made  manifest  that  he 
believed  their  testimony.  We  have  not 
found  that  he  erred.  The  matter  of  change 
of  venue  is  largely  addressed  to  the  sound 
discretion  of  the  trial  court  It  was  not 
clearly  shown  that  it  was  abused.  State  v. 
Oonsoulin,  88  La.  Ann.  459.  This  court  said, 
in  State  v.  White,  80  La.  Ann.  865:  "As  a 
general  proposition,  it  Is  true  that  a  change 
of  venue  in  a  criminal  cause  is  confided  to 
the  discretion  of  the  district  Judge  exclusive- 
ly, whose  decision  upon  its  propriety,  right- 
fulness, and  necessity  is  final ;**  citing  State 
V.  Bunger,  11  La.  Ann.  607.  There  is  no 
necessity  in  this  case  to  give  to  the  discre- 
tion of  the  trial  Judge  so  unlimited  a  scope. 
In  our  Judgment,  the  application  is  v/lthln 
the  general  rule,  and  the  ruling  does  not  call 
for  the  interference  of  this  court.  A  preju- 
dice extending  as  far  as  charged  and  as 
sworn  to  by  some  of  the  witnesses  is  nega- 
tived and  rebutted  by  the  testimony  of  other 
witnesses,  by  the  verdict  of  one  Jury,  and  by 
the  weight  to  which  the  finding  of  the  trial 
Judge  is  entitled. 

This  brings  us  to  the  second  objection  set 
forth  in  defendant's  motion  to  quash  the  in- 
dictment filed  at  a  term  subsequent  to  the 
term  he  was  indicted;  that  is»  AprU,  1897,  a 
number  of  Judicial  days  after  the  Indictment 
against  him  had  been  returned.  The  position 
was,  substantially,  that  the  ground  for  quash- 
ing the  venire  on  motion  of  the  defendant  in 
one  case  can  be  made  available  by  another 
defendant  in  another  case.  The  motion  in 
Waggner  against  Marrero  (a  civil  suit)  to  chal- 
lenge and  set  aside  the  array  venire  of  Ju- 
rors was  filed  on  the  first  day  of  the  De- 
cember term,  1896,  on  a  number  of  grounds. 
The  court  sustained  the  motion,  and  declared 
the  general  venire  nulL  The  accused,  through 
counsel,  contends  that  the  true  bill  in  this 
case  should  be  quashed  and  set  aside  for 
reasons  set  forth  in  the  Judgment  rendered 
annulling  the  general  venire.'  The  reason 
for  sustaining  the  motion  to  quash  and  an- 
nul the  general  venire  in  the  cited  case 
supra,  was  that  the  Jury  commissioners  did 
not  meet  at  the  clerk's  office  within  the  time 
and  in  the  manner  directed  by  section  5  of 
the  act  of  1896,  and  that  these  commissioners 
could  not,  as  they  did,  legally  at  one  and 
the  same  meeting  select  the  general  venire 
list  and  draw  the  panel  for  the  Jury  term. 
It  remains  for  us  to  determine  whether  (the 
grand  Jury  having  been  declared  an  illegal 
body  in  another  case,  on  a  motion  to  set 
aside  the  general  venire)  the  true  bill  found 
against  the  defendant  is  a  nullity.  The  stat- 
ute provides  "that  all  objections  to  the  man- 
ner of  selecting  Juries  or  to  any  defect  or 
irregularity  that  can  be  pleaded  against  any 
array  or  venire  must  be  urged  on  the  first 
day  of  the  term,  or  all  such  objections  shall 
be  considered  as  waived,  and  shall  not  after- 
wards be  urged.-  Laws  1896.  p.  149,  §  11. 
The  defendant  not  having  availed  himself  of 
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the  right  to  challenge,  the  court  la  without 
authority  to  determine  that  the  objection  la 
not  waived.  The  statute  is  positive  and  clear 
that  all  defects  or  irregularities  not  raised 
on  the  first  day  of  the  term  shall  be  consid- 
ered waived,  and  the  decisions  have  always 
held  that  one  In  custody,  or  against  whom 
a  prosecution  is  pending*  must  file  such  a 
motion  in  doe  time.  The  defendant  had  the 
opportunity  to  challenge  the  array.  The  fol- 
lowing excerpt  is  from  Thompson  and  Mer- 
riam  on  Juries  (section  545):  **Tbis  and  other 
Amerlcsn  courts  uniformly  hold  that,  where 
the  right  of  challenge  exists,  one  held  in  cus- 
tody or  to  answer  before  indictment  can  ob- 
ject to  the  panel  or  to  the  individual  grand 
jurors  only  by  way  of  challenge."  Here» 
we  have  seen»  the  right  to  challenge  exists, 
but  it  Is  limited  to  a  time  stated,  and,  if  not 
made  within  the  time.  It  is  considered 
waived.  A  similar  point  was  decided  in 
State  V.  Ck>nrtney,  28  La.  Ann.  794.  The 
court  held  the  defendant  should  himself  have 
made  the  objection  at  the  proi^er  time.  In 
State  y.  Washington,  88  La.  Ann.  897,  the 
court  said:  "But  such  objection  urged  only 
after  plea  and  trial  and  on  a  motion  for  a 
new  trial  comes  too  late."  In  our  judgment, 
effect  must  be  given  to  the  "statutory  waiv- 
er." It  is  as  out  of  season  after  the  first 
day  of  the  term  as  it  is  after  the  verdict 
has  been  rendered,  save  in  exceptional  cases, 
such  as  that  the  accused  was  not  under 
charge  on  the  first  day  of  the  term,  which 
was  not  the  case  here.  The  defendant  was 
under  accusation.  There  is  nothing  in  the 
statute  which  can  be  construed  as  embra- 
cing another  than  the  one  by  whom  the  chal- 
lenge to  the  array  is  interposed.  If  it  were 
otherwise,  although  the  challenger  were  to 
succeed  in  having  the  venire  annulled  on 
grounds  entirely  personal  to  himself,  other 
accused,  though  silent  when  they  should 
have  moved,  would  l)e  included  within  the 
terms  and  effect  of  the  annulling  order. 
Again,  if  no  one  files  a  challenge  to  the  array 
on  the  first  day  of  the  term,  no  objection  can 
be  urged  on  the  ground  of  irregularity  in  the 
drawing  of  the  venire;  but  if  one  challenges 
the  array,  and  meets  with  success,  all  are 
equally  relieved,  under  the  theory  of  de- 
fendant. The  accused  had  not  alleged  that 
his  cause  was  Injuriously  affected  by  the  ir- 
regularity complained  of  by  a  litigant  in  a 
civil  suit  on  whose  motion  the  venire  was 
set  aside.  He  based  his  motion  to  quash  the 
Indictment  in  his  case  exclusively  on  the  fact 
that  the  venire  had  been  declared  null  in  a 
civil  suit  In  our  judgment,  it  devolved  upon 
him  to  show,  in  so  far  as  he  was  concerned, 
wherein  there  was  any  informality  or  Irregu- 
larity in  the  drawing.  It  may  happen  that 
informalities  are  fatal  to  the  venire  out  of 
which  a  jury  is  to  be  selected  to  hear  and 
decide  a  cause  in  a  civil  suit,  and  not  fatal 
as  relates  to  an  indictment  found  by  the 
grand  Jury  selected  from  the  venire  annulled 


in  the  civil  suit  ''So  that  irregularities 
therein,  unless  plainly  operating  to  the  preju- 
dice of  the  challenging  party,  form  no  ground 
for  challenghig  the  array."  Thomp.  Trials, 
i>ar.  34. 

The  objection,  which  should  be  urged  on 
the  first  day  of  the  term,  is  to  the  formation, 
drawing,  and  summoning  of  the  general  venira 
For  other  defects  the  rule  does  not  apply. 
It  has  been  held  that  the  incompetency  of 
one  of  the  grand  jurors  vitiates  the  act  of 
indictment,  and  the  motion  to  quash  will 
prevail  after  the  first  day  of  the  term;  it 
will  not  prevail  to  set  aside  the  general  ve- 
nire after  that  day.  In  the  case  here,  not 
only  the  motion  was  not  made  on  the  first 
day  of  the  term,  but  the  motion  to  quash  the 
indictment  on  grounds  before  stated  was 
made  weeks  after  the  indictment  had  been 
found,  and  after  the  change  of  venue  had 
been  refused.  As  we  interpret  the  juris- 
prudence upon  the  subject,  It  was  entirely 
too  late.  We  did  not  find  that  the  sections 
of  the  work  of  Mr.  Bishop  on  Criminal  Pro- 
cedure to  which  our  attention  was  invited 
apply.  He,  in  those  sections,  interprets  the 
different  statutory  enactments  In  Jurisdictions 
where  challenges  to  the  array  are  not  limited  to 
the  first  day  of  the  term.  Under  the  common 
law,  as  we  find  it,  the  plea  in  abatement  to 
the  indictment  was  not  allowed  as  a  substi- 
tute to  the  challenge  to  the  array.  Thomp. 
Sc  M.  Jur.  pars.  509,  510.  But  whether  al- 
lowed or  not  at  common  law,  it  cannot  be 
of  any  avail  as  authority  when  filed  too  late, 
as  here,  in  view  of  the  statute  requlrhog  chal- 
lenges to  the  array  on  grounds  before  stated  to 
be  filed  on  the  first  day  of  the  term.  The  ver- 
dict sentence,  and  judgment  in  this  case  are 
therefore  affirmed. 


(60  La.  Ann;  815) 

BALDWIN  et  al.  v.  CAPPEL  et  al.     (No. 
12,718.) 

(Supreme  Court  of  Louisiana.    Feb.  21,  1896.) 

QuiBTiNO  Titlb—Partibs— Fraudulent  Convbt- 

JlHCBS— IKSOLVBNCT— BiMULATIONS. 

l.'The  object  of  this  action  is  to  remove  a 
cloud,— a  fictitious  incumbrance,  a  simulated 
mortgage, — appearing  on  the  public  records 
against  certain  real  property  standing  in  the 
name  of  an  insolvent. 

2.  It  is  not  an  action  directed  against  either 
the  person  or  property  of  the  insolvent,  but  a 
proceeding  directed  against  the  apparent  incum- 
brance. 

3.  One  or  more  of  the  parties  defendant  be- 
ing strangers  to  the  insolvent  proceedings,  and 
witliout  interest  therein,  plaintiffs  cannot  be 
forced  to  litigate  the  questions  arising  with  him 
or  them,  in  the  concurso  or  insolvent  proceed- 
ings, but  may  bring  an  independent  action,  and 
malce  all  persons  in  interest  parties  thereto,  in- 
cluding the  syndic  of  the  insolvent  estate. 

(Syllabus  by  the  Gourt) 

Appeal  from  judicial  district  court,  pariah  oC 
Avoyelles;   B.  North  Cullom,  Judge. 

Action  by  A.  Baldwin  &  Co.  against  Joseph 
Cappel  and  others  to  set  aside  a  mortgage 
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Defendants  had  Judgment,  and  the  case  was 
dismissed.    Plaintiffs  appeal.     Reversed. 

Coavillon  &  Son,  for  appellants.  A.  J. 
Lafargue  and  Gappel  &  Cappel,  for  appellees. 

BLANOHARD,  J.  Plaintiffs,  who  are  Judg- 
ment creditors  of  Joseph  Gappel,  caused  execu- 
tion to  issue,  and  seized  a  tract  of  land  contain- 
ing 160  acres  belonging  to  the  defendants.  The 
mortgage  records  disclosed  a  pre-existing -con- 
ventional mortgage,  covering  the  land  seized, 
executed  by  Joseph  Gappel  in  favor  of  William 
6.  Gappel.  Representing  this  mortgage  to  be 
a  pure  simulation,  designed  to  protect  the  prop- 
erty from  the  pursuit  of  the  creditors  of  the 
mortgagor,  and  alleging  Injury  to  themselves 
thereby,  plaintifEs  brought  this  action  to  have 
the  same  adjudged  void  and  of  no  effect,  and 
the  inscription  thereof  erased.  Alleging  that  the 
mortgage  notes,  representing  the  pretended  in- 
debtedness, had  been  transferred  by  notarial  act 
to  J.  Glif  ton  Gappel,  the  son  of  Joseph  Gap- 
pel,  and  that  this  transaction  was  likewise  a 
simulation  and  without  consideration,  they 
made  Glifton  Gappel  a  party  defendant,  along 
with  Joseph  Gappel,  the  mortgagor,  and  Wil- 
liam G.  Gappel,  the  mortgagee.  They  also 
made  A.  M.  Bordelon,  derk  of  court  and  cus- 
todian of  the  mortgage  records,  a  party  to  the 
suit,  to  the  end  of  commanding  the  erasure 
of  the  mortgage  by  him.  Joseph  Gappel  ap- 
peared, and  excepted  to  the  action,  on  the 
ground  that  prior  to  its  institution  he  had  made 
a  cessio  bonorum  for  the  benefit  of  his  cred- 
itors, that  the  insolvent  proceedings  were  then 
pending,  and  an  order  had  been  granted  there- 
in staying  all  process  against  his  person  and 
property.  He  represented  that  plaintiffs  had 
filed  an  opposition  to  the  cession,  in  that  way 
had  made  themselves  parties  to  it,  and  that 
the  action  now  under  consideration  was  In  vio- 
lation of  the  order  staying  proceedings  against 
him.  His  position  is  that  no  suit,  hi  which 
he  is  a  party  defendant,  can  be  brought  or 
prosecuted  outside  of  the  insolvent  proceedings. 
He  prayed  the  dismissal  of  the  petition.  No 
appearance  has,  as  yet,  been  made  by  the  other 
three  defendants.  There  was  Judgment  sus- 
taining the  exception,  and  dismissing  the  en- 
tire action  as  In  case  of  nonsuit  Plaintiffs  ap- 
peal. 

We  think  the  dismissal  erroneous.  The  ac- 
tion is  not  (xie  directed  against  either  the  per- 
son or  property  of  the  insolvent  Rev.  St  > 
1790.  Its  purpose  is  to  remove  a  doud^— a 
fictitious  incumbrance,— appearing  on  the  pub- 
lic records  against  certain  real  property  stand- 
ing in  the  name  of  the  insolvent.  It  is  a  pro- 
ceeding directed  against  this  incumbrance. 
While  the  insolvent  is  a  party  to  the  suit  he  is 
not  the  only  party  defendant.  There  are  two 
co-defendants,  besides  the  clerk  of  court  While 
J.  Glifton  Gappel,  one  of  the  defendants,  ap- 
pears on  the  bilan  of  the  insolvency  as  a  cred- 
itor, and  may  be  considered  a  party  to  such  pro- 
ceedings, and  while,  as  to  him,  the  exceptor, 
and  the  clerk  of  court,  the  questions  presented 


in  the  pending  action  might  be  litigated  within 
the  Insolvent  proceedings,  the  other  defendant 
William  G.  Gappel,  Is  not  a  party  to  the  In- 
solvent proceedings.  Plaintiffs'  cause  of  ac- 
tion is  against  him  as  well  as  against  Joseph 
Gappel  and  J.  Glifton  Gappel.  He  was  alike 
mortgagee  and  transferror  of  the  mortgage 
notes  to  Glifton  GappeL  Both  the  mortgage 
and  transfer  are  attacked  as  simulations.  He 
was  therefore  necessarily  a  party  to  the  action. 
Plaintiffs  cannot  be  forced  to  litigate  these 
questions  with  him,  a  stranger  to  the  Insol- 
vency, In  the  concurso  or  insolvency  proceed- 
ings. He  could  bring  an  Independent  action 
against  hhn,  and  to  that  action  J.  Glifton  Gap- 
pel,  the  clerk  of  court  and  the  Insolvent  were 
not  improperly  made  parties,  with  this  excep- 
tion, viz.  that  the  syndic  of  the  insolvent  estate 
should  be  substituted  for  tiie  insolvent.  The 
action  is  not  one  seeking  to  take  property  from 
the  insolvent  estate,  nor  to  recover  a  money 
Judgment  against  the  insolvent  nor  to  subject 
his  person  to  any  process.  It  is  alike  to  the 
Interest  of  the  attacking  creditors,  the  other 
creditors  of  the  insolvent  the  insolvent  himself, 
and  his  syndic  to  rid  the  real  property  of  the 
Incumbrance  sought  to  be  declared  void.  The 
attacking  creditors  had  seized  the  property  be- 
fore the  cession  was  made,  having  a  Judicial 
mortgage  resting  thereon,  primed  only  by  the 
conventional  mortgage  denounced  as  a  simula- 
tion. The  insolvent  is  without  interest  to 
throw  obstacles  in  the  way  of  freeing  the 
property  of  this  incumbrance.  ■  The  most  that 
he,  or  his  syndic,  could  do  was  to  appear  and 
ask  that  the  action  be  cumulated  with  the  in- 
solvent proceedings,  and  transferred,  to  be 
prosecuted  there,  and  If  William  G;  Gappel, 
that  one  of  the  defendants  who  is  no  party  to 
the  insolvency  proceedings,  object  to  such  cu- 
mulation and  transfer,  litigate  that  question 
with  him  there  and  then.  But  as  the  matter 
appears  before  us  now,  the  court  a  qua  has 
dismissed  an  action  against  three  other  defend- 
ants, as  well  as  against  the  insolvent,  on  an 
exception  filed  by  the  latter,  purely  personal 
to  him,  or  rather  affecting  him  only.  Nor  can 
the  Instant  action  be  viewed  as  an  attempt  to 
classify  mortgages  standing  against  the  prop- 
erty of  the  insolvent.  That  can  only  be  done 
In  the  concurso.  The  utmost  that  may  be  al- 
leged against  it  on  this  line,  is  that  it  is  a  dis- 
pute between  creditors;  not  however,  as  to 
which  shall  take  precedence  over  the  other, 
but  whether  the  mortgage  asserted  by  one  of 
them  ever  had,  or  has  now,  any  existence 
whatever,— to  the  determination  of  which  ques* 
tion  a  third  person,  having  no  interest  In,  and 
a  stranger  to,  the  insolvent  proceedings.  Is  and 
must  be  a  party.  If  all  parties  to  the  present 
action  were  necessarily  parties  to  the  Insolvent 
proceedings  by  being  creditors  of  the  insolvent, 
or  otherwise,  then  we  should  say  that  the  re- 
sults sought  herein  should  be  litigated  to  a 
conclusion  in  the  concurso,  through  proper  op- 
positions filed.  But  plaintiffs'  action  being 
partly  against  a  stranger,  they  may  attack  him 
In  a  direct  suit  and,  if  the 
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solvent  bas  an  interest  to  prosecute,  protect, 
or  defend  in  such  action,  he  may  make  himself 
a  party,  or  be  made  a  party,  thereto.  And  it  is 
no  sufficient  argument  against  the  right  to 
bring  a  direct  action  against  the  stranger  to 
say  that,  though  a  stranger  to  the  hisolyent 
proceedings,  he  might,  perhaps,  be  made  a 
party  to  the  opposition  filed  therein,  having  for 
its  object  the  contestation  of  the  questions 
raised  in  the  direct  action.  All  the  more  is 
this  true  where,  as  in  the  histant  case,  the 
action  is  not  one,  in  its  effects,  bearing  upon 
either  the  person  or  property  of  the  insolvent 
It  iB  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from,  dismissing 
plaintiffs*  suit  on  exception  filed,  be  annulled, 
avoided,  and  reversed;  and  it  is  now  ordered 
that  the  exception  aforesaid  be  overruled,  the 
suit  reinstated,  and  proceeded  with  according 
to  the  views  herehi  expressed,  and  the  law 
costs  of  both  courts  to  be  taxed  against  the  de- 
fendants and*  appellees. 


MURPHY  et  al.  v.  0R6ILL  et  al. 

(Supreme  Oourt  of  Mississippi.     March  21, 

1898.) 

ATTAOBV BNT— JURl  8DICTION. 

A  circuit  court  does  not  acquire  jurisdic- 
tion to  render  judgment  in  attachment  where 
the  attachment  is  made  by  a  constable,  and  the 
record  does  not  show  that  he  ever  delivered  the 
writ  to  the  sheriff  with  his  return  of  the  prop- 
erty levied  upon,  or  that  claimants  bonded 
the  property,  as  required  by  Code  1892,  §  138. 

Appeal  from  circuit  court,  Tallahatchie 
county;  P.  A.  Montgomery,  Judge. 

Action  by  Orgill  Bros.  &  Co.  against  R.  H. 
Hays  in  attachment,  Smith  Murphy  and  one 
Land  claiming  the  goods  attached.  Judg- 
ment by  default  against  Hays,  and  verdict 
for  plaintiffs  on  claimants'  issue,  fromip^hich 
they  appeal.    Reversed. 

R.  H.  Hays  sold  his  mercantile  business 
to  Murphy  and  Land.  A  few  days  after  the 
sale,  Orgill  Bros.  &  Co.  sued  out  a  writ  of 
attachment  hx  a  justice  of  peace  court  in 
Tallahatchie  county  against  Hays,  and  the 
constable  levied  it  upon  the  stocls  of  goods 
sold  to  Murphy  and  Land.  Murphy  and 
Land  claimed  the  goods,  and  retained  pos- 
session of  them.  At  the  next  term  of  the 
circuit  court  a  judgment  by  default  was  ren- 
dered against  Hays,  and  the  claimants'  issue 
was  then  tried,  which  resulted  in  mistrial. 
At  the  next  term  of  the  court  there  was  a 
verdict  for  the  plaintiffs,  and  claimants  ap- 
pealed, assigning,  among  other  causes  of  er- 
ror, that  the  court  had  no  jurisdiction  of 
the  attachment  in  said  cause,  in  this:  that 
the  writ  of  attachment  was  served  by  a 
constable,  and  the  record  does  not  show  that 
he  ever  delivered  such  writ,  with  his  return 
thereon,  with  the  property  levied  upon  by 
him,  to  the  sheriff  of  Tallahatchie  county, 
as  required  by  section  138  of  the  Code  of 
1892,  and  that  the  judgment  rendered  by 


said  court  in  said  attachment  suit  is  there- 
fore void. 

Eskridge  &  Dinkins  and  Rush  &  Gardner, 
for  appellants.    James  Stone,  for  appellees. 

WHITFIELD,  J.  There  is  nothing  in  the 
record  to  show  that  the  constable  ''forthwith 
delivered  to  the  sheriff  the  writ  of  attach- 
ment with  his  return  thereon,  and  all  prop- 
erty and  effects  levied  on,"  nor  does  the  rec- 
ord Itself  show  that  the  claimants  bonded 
the  property.  Conceding,  as  counsel  say, 
that  it  was  bonded,  nothing  is  shown  as  to 
what  was  done  with  the  bond.  The  judg- 
ment rendered  by  the  circuit  court  on  the 
attachment  issue  was,  therefore,  rendered  in 
a  case  where,  so  far  as  the  record  shows,  the 
circuit  court  had  no  jurisdiction  to  render 
it.  Tucker  v.  Byars,  46  Miss.  549;  Barnett 
V.  Ring,  55  Miss.  97.  Reversed,  verdict  set 
aside,  and  remanded. 
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TISHOMINGO  SAV.  INST,  et  al.  ▼.  ALLEN 
et  al.  1 
(Supreme  Court  of  Mississippi.     March  21, 
1898.) 
Pleading— Ambndment— Assignment  for  Bene- 
fit OF  Creditors— Construction— At- 
torney's Fees— Allowance. 

1.  A  suit  was  histituted  in  December,  1886, 
to  set  aside  an  assignment  for  the  benefit  of 
creditors  as  fraudulent.  It  was  removed  by 
complainants  to  the  United  States  district  court, 
and  a  decree  in  their  lavor  was  reversed  on  ap- 
peal to  the  United  States  supreme  court,  and 
the  case  remanded  to  the  court  where  it  origi- 
nated. In  November,  1896,  the  cause  came  on 
for  hearing,  when  complainants  obtained  leave 
to  amend  the  bill  so  as  to  show  that  the  assign- 
ment did  not  embrace  all  the  assignor's  prop- 
erty. No  previous  opportunity  had  been  given 
to  ask  for  such  amendment  since  the  cause  had 
been  remanded  from  the  federal  court.  Held, 
that  the  amendment  was  properly  allowed. 

2.  An  assignment  for  the  benefit  of  credit- 
ors, although  preferring  some,  which  conveys 
all  assignors'  lands,  goods,  and  chattels,  choses 
in  action,  bills,  bonds,  notes,  books  of  account, 
etc.,  and  all  other  property  of  every  nature  and 
description,  except  exemptions,  is  a  general  as- 
signment. 

3.  A  general  assignment  transfers  all  mon- 
eys belonging  to  the  assignors,  although  not 
mentioned  therein. 

4.  Where  a  suit  was  instituted  to  set  aside  an 
assignment  as  fraudulent,  and  the  cause  was 
removed  by  complainants  to  the  federal  courts, 
an  attorney  employed  by  the  assignee  to  con- 
test such  suit  is  entitled  to  reasonable  compensa- 
tion out  of  the  property  assigned,  where  the 
suit  is  remanded  to  the  court  where  it  originated 
as  a  result  of  his  services. 

5.  Any  sums  paid  by  the  preferred  creditors 
or  assignors  to  such  attorney  for  the  same  serv- 
ices must  be  credited  on  the  amount  found 
to  be  reasonably  due  him  therefor. 

6.  An  attorney  employed  by  the  assignee  for 
the  benefit  of  creditors,  to  defend  a  suit  insti- 
tuted by  creditors  to  set  aside  the  assignment  as 
fraudulent,  is  not  entitled  to  any  compensation  ■ 
out  of  the  estate  unless  the  assignment  is  sus- 
tained. 

Appeal    from   chancery   court,  Lee   county; 
Baxter  McFarland.  Chancellor. 
Suit  by   AUen,   West   &  Bi 


^  For  opinion  on  suggesUon  of  error,  see  23  Soutli.  968. 
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against  the  Tishomingo  Savings  Institatioa 
and  others  to  set  aside  an  assignment  for  the 
benefit  of  creditors.  From  a  decree  overruling 
a  demunrer  to  complainants'  amended  bill,  and 
allowing  a  claim  for  attorney's  fees,  all  parties 
appeal     Affirmed. 

In  December,  1886,  Gates  &  Andrews,  mer- 
chants at  Kossuth,  Miss.,  and  Andrews,  Gates 
&  Ga,  merchants  at  Tupelo,  Miss.,  both  firms 
being  composed  of  the  same  individuals,  ex- 
cept that  L.  L.  Gates  was  not  a  member  of 
the  firm  of  Gates  &  Andrews,  made  an  align- 
ment for  the  benefit  ot  their  creditora  The. 
assignment,  after  reserving  what  property  was 
exempt,  conveys  to  the  assignees  "all  and  sin- 
gular the  lands,  tenements,  and  hereditaments 
of  the  said  parties  of  the  first  part,  wherever 
situated,  especially  that  situated,  lying,  and 
being  in  the  counties  of  Alcorn  and  Lee,  in  the 
state  of  Mississippi,  and  all  the  goods,  chattels, 
wares,  merchandise,  bills,  bonds,  notes,  books 
of  account,  claims,  demands,  judgments,  choses 
in  action,  evidences  of  debt,  and  all  property, 
of  every  nature  and  description,  of  the  said  first 
parties,  whether  as  co-partners  or  individuals." 
The  Tishomingo  Savings  Institution  was  pre- 
ferred for  a  large  sum  in  the  assignment  Im- 
mediately after  the  assignment  Allen,  West  & 
Bush,  of  New  Orleans,  La.,  filed  a  creditors' 
biU  attacking  the  assignment  as  fraudulent 
and  void  as  to  creditors,  and  other  creditors 
Joined  them  In  the  bia  On  the  15th  of  De- 
cember, 1886,  the  cause  was  removed  to  the 
United  States  circuit  court  upon  the  petition 
of  the  complainants,  and  afterwards  the  Tish- 
omingo Savings  Institution  was  made  a  party 
defendant  upon  its  own  petition.  The  as^ 
slgnees  employed  W.  M.  Inge  to  represent 
them  in  the  cause,  and  he,  under  that  employ- 
ment, filed  a  demurrer  to  the  creditors'  bill 
then  in  the  United  States  circuit  court  The 
demurrer  was  overruled,  and  the  defendants  all 
answered  denying  the  allegations  of  the  bill. 
Proof  was  taken,  and  the  cause  was  tried,  and 
a  decree  was  made  in  Octol)er,  1887,  declarhag 
the  assignment  fraudulent  and  void,  and  sub- 
jecting the  assigned  property  to  the  claim  of 
appellees.  An  appeal  was  taken  to  the  su- 
preme court  of  the  United  States  by  the  de- 
fendants from  that  decree,  and  the  decree  was 
by  that  court  reversed,  and  the  cause  remand- 
ed to  the  circuit  court,  with  Instructions  to  re- 
mand it  to  the  chancery  court  from  which  it 
had  l^een  removed.  The  cause  was  so  remand- 
ed, and  the  defendants  all  answered  the  origi- 
nal bill  denying  fraud.  Gomplainants  then 
took  additional  testimony,  and  the  cause  was 
set  down  for  hearing  on  bill,  exhibits,  answer, 
and  proof.  The  cause  came  on  for  hearing  in 
vacation,  by  agreement  in  November,  1896, 
when  complainants  asked  leave  of  the  court  to 
file  an  amendment  to  the  original  bill  and  pre- 
.  sented  the  amendment.  The  amendment  was 
allowed,  to  which  action  of  the  court  defend- 
ants excepted.  The  bill  of  exception  states 
that  the  solicitors  tor  complainants  stated  that 
since  said  cause  had  been  remanded  from  the 
United  States  circuit  court  this  was  the  first 


opportunity  they  had  had  for  presenting  the 
amendment,  as  counsel 'for  defendants  had  not 
been  present  at  the  chancery  court  and  the 
cause  had  been  continued  at  their  request  and 
without  their  presence.  The  amended  bUl  al- 
lied that  the  assignment  purported  to  be  and 
was  a  general  assignment,  and  the  assignors 
pretended  to  convey  all  their  prc^erty  as  in- 
dividuals and  as  partners,  but,  hi  fai^t  they 
had  not  done  so;  that  at  the  time  of  executing 
the  assignment,  and  before  and  subsequent 
thereto,  they  had  a  large  sum  ol  money  which 
they  fraudulently  retained  and  withheld  from 
the  assignment  and  from  their  creditors,  which 
they  did  not  convey  or  assign,  and  retained  it 
for  their  own  use  and  benefit;  that  R.  0. 
Gates,  (»e  of  the  assignors,  in  contemplation 
of  said  assignment  and  as  part  of  it,  conveyed 
fraudulently  large  amounts  of  lands  to  his  wife, 
and  transferred  sundry  notes  and  accounts  to 
her,  and  paid  her  large  sums  of  money;  that 
a  short  time  before  the  assignment  and  in  con- 
templation of  the  assignment  and  when  the 
said  assignors  were  insolvent  they  used  the 
assets  of  the  firm  in  payment  of  individual 
debts;  that  a  few  hours  before  the  assignment 
was  executed  the  assignors  drew  out  about 
$5,000  of  cash  belonging  to  the  firms,  and  di- 
vided it  among  themselves,  and  had  It  in  their 
possession  at  the  time  the  assignment  was 
executed,  and  that  B.  O.  Gates  withdrew  about 
$2,500  in  cash  out  of  the  firm  assets  of  Gates 
&  Andrews,  and  retained  It  in  his  possession, 
and  after  the  execution  of  the  assignment  ap- 
propriated it  to  his  own  use.  Defendants  de- 
murred to  this  amended  bill,  setting  up,  among 
other  grounds,  that  the  amended  bill  claimed 
an  erroneous  construction  of  the  deed  of  ash 
signment  averring  it  to  be  a  general  assign- 
ment whereas  the  instrument  itself  shows  it 
to  be  a  partial  assignment;  the  charge  of  fraud 
was  insufficient  to  confer  Jurisdiction  on  a  court 
of  chancery.  There  was  also  a  partial  de- 
murrer filed,  setting  up,  among  other  things, 
that  that  part  ol  the  amended  bill  charging 
reservation  of  certahi  sums  of  money  by  the 
assignors  could  not  be  sustained  because  the 
money  was  not  included  in  the  assignment 
The  demurrer  was  overruled  by  the  court 
The  court  allowed  the  claim  of  W.  M.  Inge 
for  attorney's  fees.  The  defendants  appealed 
from  the  decree  overruling  their  demurrer,  and 
complainants  appealed  from  the  decree  allow- 
ing the  claim  <tf  W.  M.  Inge. 

Allen  &  Bobins,  for  complainants.  B.  H. 
Bristow  and  Inge  &  Lamb,  for  defendants. 

WHITFIELD,  J.  Under  the  very  pecul- 
iar circumstances  of  this  case,  we  think  the 
amendment  was  properly  allowed.  The  as- 
signment is  a  general  assignment,— more  clear- 
ly so,  if  possible,  than  the  one  in  Montgomery 
V.  Goodbar,  69  Miss.  333,  13  South.  624;  and 
under  the  terms  of  this  assignment  in  the 
light  of  that  decision,  it  must  be  held  that  the 
money  was  embraced.  The  action  of  the  chan- 
cellor in  holding  Gol.  Inge  entitled  to  some 
reasonable    compensation    was    correct     ^he 
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smoont  is  still  to  he  ascertained,  and  will  be 
limited  to  the  seirices  rendered  by  him  in 
qoestioning  the  Jurisdiction  of  the  federal  conrt 
by  the  demorrer.  That  service  was  rendered 
in  bringing  the  fonds  back  within  the  Juris- 
diction of  the  only  tribunal  competent  to  legal- 
ly deal  with  them  and  diq>ose  d  them  for  the 
benefit  of  the  parties  entitled.  Such  services 
contributed  to  the  legal  preservation  of  the 
funds,  and  a  reasonable  compensation  for  them 
is  a  proper  charge  on  the  funds.  The  facts 
furnish  a  novel  application  of  the  rule,  but  one 
within  the  principle  of  the  rule.  He  is  to  be 
allowed  nothing. now  for  any  other  services, 
nor  ever,  unless  the  assignment  be  sustained; 
nothing  for  any  services  rendered  in  attempt- 
ing to  defeat  the  attaching  creditors;  and  noth- 
ing for  services  in  the  United  States  supreme 
court,  if  it  shall  turn  out,  as  alleged,  that  he 
took  no  part  in  those  service&  And  if  any 
sums  have  been  paid  hhn  by  the  preferred 
creditor,  or  the  assignors,  whom  he  also  repre- 
sented, for  questioning  the  Jurisdlcti<Mi  of  the 
federal  court  by  the  demurrer,  such  sums  must 
be  credited  on  what  may  be  found  to  be  rea- 
sonably due  for  such  last  services.  Shoe  Ck>. 
V.  Sykes,  72  Miss.  392,  17  South.  171.  The 
decree  is  affirmed  aa  the  appeal  and  the  cross 
appeal. 


(75  Miss.  8M) 

BOTVZEE  et  al.  v.  PIERCE  et  al. 

(Supreme  Court  of  MisBissippi.    March  14, 
1898.) 

DiDIOATION— PLBADIITO— AMBKDSf  EKT  —  SUBVBBT- 

INO  Objbct  or  Donation— AoTfOK  to  Rb- 

STKAIN— PABTlEa^-ABANDONMBNT. 

1.  In  a  suit  by  citisenB  to  restrain  the  erection 
Of  a  school  house  on  land  dedicated  for  a  pub- 
lic park.  It  is  error  to  refuse  to  allow  an  amend- 
ment to  the  bill  nisking  the  original  donors  of 
the  land  parties  complainant 

2.  The  donors  of  land  to  a  city,  to  be  used 
as  a  public  park,  may  sue  to  restrain  the  city 
from  diverting  it  to  any  other  use  not  consistent 
therewith. 

3.  A  city  to  whom  land  has  been  donated  for 
public  use  as  an  ornamental  park  exclusively, 
cannot  subvert  the  object  of  the  donation  by 
building  a  public  school  house  thereon. 

4.  Property  donated  to  a  city  for  public  use 
as  an  ornamental  park,  upon  abandonment  by 
the  city  of  the  purpose  of  the  donation,  reverts 
to  the  original  donors. 

Appeal  from  chancery  court,  Pontotoc 
county;   Baxter  McFarland,  Chancellor. 

Suit  by  John  Rowzee  and  others  against  B. 
G.  Pierce  and  others  to  restrain  the  erection 
of  a  school  house  on  land  dedicated  for  a 
public  park.  From  a  decree  sustaining  a  de- 
murrer to  and  dismissing  the  bill,  complain- 
ants appeal.   Reversed. 

J.  D.  Fontaine,  for  appellants.  Blair  & 
Anderson,  for  appellees. 

WHITFIELD,  J.  The  original  bill  in  this 
case  charged  that  on  the  25th  day  of  May, 
1854,  a  deed  was  executed  by  the  grantors 


therein  to  the  president  and  selectmen  of  the 
town  of  Pontotoc  and  their  successors  in  of- 
fice to  lots  Nos.  20  and  21  in  the  S.  W.  %  of 
section  88,  township  9,  range  8  E.,  '*onIy  for 
public  use  as  an  ornamental  park,  subject  to 
such  regulaticms  as  they  may  make  for  the 
purpose  of  fencing  and  ornamenting  the 
same,  and  keeping  the  same  in  good  order, 
and  preventing  nuisances,  or  anything  tend- 
ing to  subvtft  the  before-declared  object  of 
the  donors  of  money  to  purchase  the  same"; 
that  said  dedication  was  duly  consummated 
by  acceptance  on  the  part  of  the  public  au- 
thorities; that  the  board  of  mayor  and  alder- 
men of  the  town  of  Pontotoc  are  the  suc- 
cessors in  office  of  the  said  president  and 
selectmen  of  the  said  town  of  Pontotoc;  that 
the  said  board  of  mayor  and  aldermen  of 
the  town  of  Pontotoc  declared  the  said  town 
to  be  a  separate  school  district;  that  the 
school  building— the  Pontotoc  Male  Academy 
—in  which  said  separate  school  district  school 
was  taught,  had  been,  on  or  about  the  28th 
day  of  January,  1887,  destroyed  by  fire;  that 
the  said  board  had  contracted  with  one  E.  C. 
Pierce  to  erect  another  school  house,  and 
that  said  Pierce,  instead  of  building  said 
school  house  upon  the  site  of  the  burned 
school  building,  or  on  land  belonging  to  said 
Pontotoc  Male  Academy,  had  begun  the  con- 
struction of  said  building  upon  said  lot  No. 
20,  and  was  doing  this  under  the  direction 
and  with  the  consent  and  approbation  of  said 
board  of  mayor  and  aldermen;  that  com- 
plainants were  lot  holders  within  the  corpo- 
rate limits  of  the  town  of  Pontotoc,  without 
saying,  however,  whether  their  lots  adjoined 
the  public  square  or  not;  that  the  erection  of 
said  school-house  building  upon  said  lot  was 
putting  it  to  a  use  other  than  that  authorized  by 
the  terms  of  said  deed  of  dedication,  and  was 
not  consistent  with  or  necessary  to  the  prin- 
cipal use  for  which  said  dedication  was  made, 
—that  of  an  ornamental  park  only;  that  the 
erection  of  said  school-house  building  upon 
said  lot  was  a  direct  and  palpable  violation 
of  the  use  for  which  said  lots  of  land  were 
dedicated;  and  prayed  an  injunction  against 
said  Pierce  and  the  said  board  of  mayor  and 
aldermen  of  the  town  of  Pontotoc  to  restrain 
them  from  erecting  said  building  upon  said 
lot,  and  using  said  lot  for  school-house  pur- 
poses, and  to  enforce  the  proper  use  of  said 
lot  according  to  the  terms  of  the  deed  dedi- 
cating it.  This  bill  was  filed  on  behalf  of 
complainants  and  other  resident  citizens  of 
the  town.  Subsequentiy,  the  complainants 
asked  leave  to  amend  their  bill  by  making 
J.  F.  Wray  and  W.  J.  Rodgers,  two  of  the 
original  donors  of  the  purchase  money  of  the 
land,  parties  complainant.  The  original  bill 
further  alleged  that  the  dedication  was  made 
subject  to  "such  regulations  as  the  city  au- 
thorities might  make  for  the  purpose  of  fen- 
cing and  ornamenting  the  same,  and  keeping 
the  same  in  good  order,  and  preventing  nui- 
sances, or  anything  tending  to  subvert  the 
before^eclaredobJec^o<;.thf^d^i5S,^gf^ 


308 


23  SOUTHERN  REPORTEH. 


(Misa 


ey  to  purchase  the  same."  The  language  of 
the  deed  is  as  follows:  "To  have  and  to  hold 
the  aforesaid  lots  to  the  party  of  the  second 
part  and  their  successors  in  office  forever, 
but  only  for  publie  use  as  an  ornamental 
park,  subject  to  such  regulations  aa  they 
nuiy  make  for  the  purpose  of  fencing  and 
ornamenting  the  same,  and  keeping  the  same 
in  good  order,  and  preventing  nuisances,  or 
anything  tending  to  subvert  the  before-de- 
clared object  of  the  donors  of  money  to  pur- 
chase the  same."  The  defendants  demurred 
to  the  bill  upon  the  grounds:  <1)  That  the 
complainants  failed  to  show  that  they  would 
be  injured  in  any  way  whatever,  either  as 
taxpayers,  property  owners,  or  citizens  of 
said  town,  or  otherwise,  by  the  building  of 
said  school  house,  and  that  they  did  not  show 
that  the  construction  of  said  building  would 
be  a  public  injury;  (2)  that  the  bill  showed 
that  the  building  of  said  school  house  would 
not  cause  any  injury  special  or  peculiar  to 
complainants,  or  any  injury  other  than  such 
as  would  be  common  to  all  the  citizens  of 
said  town;  (3)  that  the  complainants  had  no 
right  to  institute  the  suit,  but  that  it  should 
be  brought  by  the  proper  public  official  on 
behalf  of  all  the  citizens  of  said  town;  (4) 
that  the  bill  showed  that  said  lots  had  been 
abandoned  for  the  purposes  for  which  they 
were  dedicated,  and  that  the  said  town  there- 
fore had  acquired  the  right  to  use  them  for 
any  other  legitimate  purpose.  Affidavits 
were  taken  by  both  parties.  The  chancellor 
disallowed  the  amendment,  sustained  the 
demurrer,  dissolved  the  injunction,  and  dis- 
missed the  bill. 

It  may  be  conceded  that  the  preponderance  of 
the  testimony  showed  that  the  public  school 
building  was  being  erected  on  one  comer  of  the 
square  upon  a  part  of  the  ground  considerably 
cut  up  by  gullies,  and  which  the  city  authorities 
or  Pierce  bad  filled  up  to  make  a  foundation  for 
the  building.  The  bill  in  this  case  is  not  filed 
to  abate  a  nuisance,  either  public  or  private. 
The  cases  of  Green  v.  Lake,  54  Miss.  540,  and 
Whitfield  V.  Rogers,  26  Miss.  84,  are  both  inap. 
plicable  here.  And  the  case  of  City  of  Chicago 
V.  Union  Bldg.  Ass'n,  102  111.  379,  is  also  inap- 
plicable, not  being  a  bill  filed  on  the  line  of  the 
bUl  in  the  case  at  bar.  Neither  is  this  bill  ffied 
to  enjoin  the  collection  of  taxes,  or  of  local  char- 
ges. Cases  of  that  character  are  also  malap- 
ropos. The  amendment  should  have  been  al- 
lowed; and,  treating  the  bill  as  so  amended,  it 
would  be  one  by  the  original  complainants  and 
two  of  the  original  donors  of  the  purchase  money 
of  the  land  dedicated  to  public  use  as  an  orna- 
mental park  alone  against  the  city  authorities 
and  the  contractor,  to  restrain  them  from  devot- 
ing the  land  dedicated  to  any  other  use  than  that 
named  in  the  dedicating  deed,  and  to  secure  to 
the  town  the  very  use  to  which  the  owners  of 
the  property  making  the  dedication  declared  it 
should  be  devoted.  It  is  well  settled  that  such 
a  bill  may  be  filed  by  such  donors,  as  well  as 
by  the  city  authorities,  and  against  the  city 
authorities,  restrainhig  them  from  devoting  the 


property  to  an  Inhibited  use,  when  th^  them- 
selves violate  the  trust  by  seeking  to  devote  the 
land  to  any  other  than  the  declared  use;  and 
many  authorities  hold  it  may  be  maintained  by 
any  lot  owner  in  the  city.  Church  v.  City  of 
Portland  (Or.)  6  Lawy.  Rep.  Ann.  259,  and  the 
exhaustive  note  thereto  (s.  c.  22  Pac.  528); 
Daniel  y.  Board,  Freem.  Ch.  59.  In  note  at 
page  260,  hi  6  Lawy.  Rep.  Ann.,  it  is  said,  'If 
the  dedicated  property  be  put  to  a  use  foreign 
to  that  contemplated  by  the  dedication,  any 
property  owner  may  hihibit  such  use,"  dthig 
many  cases.  And  at  page  262  the  same  doctrine 
is  declared  hi  the  conclusion  of  the  note,  citing 
many  other  authorities.  Warren-  v.  Mayor  of 
Lyons  City,  22  Iowa,  351;  Board  v.  Edson,  18 
Ohio  St  221;  2  DHL  Mun.  Corp.  (4th  Ed.)  § 
653,  and  the  authorities  in  note  1,  and  section 
915.  In  this  last  section  Mr.  DiUon  observes: 
'*If  the  property  of  such  a  corporation  be  ille- 
gally or  wrongfully  hiterf ered  with,  or  its  power 
be  misused,  ordhiailly  the  action  to  prevent  and 
redress  the  wrong  should  be  brought  by  and  In 
the  name  of  the  corporation;  but,  if  the  officers 
of  the  corporation  are  parties  to  the  wrong,  or  if 
they  will  not  discharge  thehr  duty,  why  may 
not  any  hihabitant  ♦  ♦  ♦  be  allowed  to  main- 
tain in  behalf  of  all  sfanllarly  situated  a  class 
suit  to  prevent  or  avoid  the  illegal  or  wrongful 
act?  Such  a  right  is  especially  necessary  hi  a 
case  of  municipal  and  public  corporations,  and, 
if  it  be  denied  to  exist,  they  are  liable  to  be 
plundered,  and  the  taxpayers  and  property  hold- 
ers, on  whom  the  loss  wiU  eventually  fall,  are 
without  effectual  remedy."  Carter  v.  Cily  of 
Portland,  4  Or.  339;  Price  v.  Thompson,  48 
Mo.  361;  Com.  v.  Rush,  14  Pa.  St  186.  In 
Carter's  Case  it  is  said  that  "any  lot  holder 
of  the  city  may  proceed  in  equity  to  enforce  the 
use  accordhig  to  the  original  dedication,"  citing 
numerous  authorities.  Briel  v.  City  of  Natchez, 
48  Miss.  439;  Rutherford  v.  Taylor,  38  Mo. 
315;  Le  Clercq  v.  Trustees,  28  Am.  Dec.  641; 
note  to  State  v.  Trask,  27  Am.  Dec.  569,  under 
the  title,  "Changing  the  Use,"  where  Mr.  Free- 
man says:  "Where  property  dedicated  is  put  to 
a  use  other  than  that  authorized  by  the  terms  of 
the  dedication,  then  the  dedicator,  or  any  lot 
holder  of  the  city,  may  proceed  in  equity  to  en- 
force the  proper  use."  5  Am.  &  Eng.  Enc.  Law, 
418,  note  1,  and  the  authorities. 

It  is  said  that  the  title  is  absolute  In  the 
city  authorities.  This  is  a  mistake.  It  is 
not  absolute  in  the  sense  that  the  city  had 
the  whole  title,  legal  and  equitable,  and  the 
right  to  dispose  of  the  property  as  an  owner 
in  fee  simple  might;  and  cases  like  Clarke 
V.  City  of  Providence  (R.  I.)  15  Ati.  763, 
where  cities  had  such  complete  title,  and 
their  disposition  of  property  thereunder  has 
been  upheld,  are  not  applicable  here.  This 
property,  according  to  the  said  terms  of  the 
dedicating  deed,  is  held  in  trust  "for  use 
only  as  a  public,  ornamental  park."  It  is 
specially  provided  that  it  might  be  fenced, 
and  the  sole  authority  which  the  city  had 
was  to  regulate  the  use  marked  out;  not  to 
change  it  or  alter  it  so  as  to  put  it  to  a 
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nae  wholly  inconsistent  with  the  one  named 
by  the  dedicator.  It  may  be  true,  as  said  in 
note  4,  p.  417,  5  Am.  &  Eng.  Enc  Law,  that 
the  land  "might  be  put  to  any  use  consistent 
with  the  object  ot  the  dedication,  and  which 
would  better  adapt  the  premises  to  the  par- 
ticular use,"  but  it  is  clearty  settled  by  au- 
thority that  the  erection  of  a  school-house 
building  in  a  public  square  is  not  consistent 
.with  the  use  of  the  lot  as  an  ornamental 
public  square.  It  is  held  in  Rutherford  ▼. 
Taylor,  supra,  that  buildings,  could  not  be 
erected  In  a  public  square;  and  in  Ed9on*s 
Case,  supra,  it  is  said:  "The  dedication  in 
this  case,  as  stated  in  the  petition,  was  for 
school  purposes,  and  on  which  to  erect  school 
houses.  Without  determining  whether,  un- 
der this  dedication,  the  lots  could  properly 
be  used  for  school  purposes  other  than  the 
erection  of  school  houses  thereon,  it  is  enough 
to  say  that  the  dedication  is  of  the  land,  and 
not  of  its  value  or  proceeds."  And  in  the 
case  of  Church  t.  City  of  Portland,  supra,  it 
is  held  that  ground  for  a  public  park  could 
not  be  used  for  the  purpose  of  erecting  there- 
on a  city  hail;  the  court  saying:  "Using 
land  to  erect  a  public  buildipg  thereon  Is 
not  using  it  for  ornamental  purposes,  how- 
ever grand  or  magniiacent  the  structure  may 
be.  It  dedicates  the  land  to  a  useful  pur- 
pose, but  it  certainly  is  not  using  it  for  an 
ornamental  one.  •  •  •  The  city  of  Port- 
land is  no  mendicant,  nor  was  it  expected 
to  be.  It  has  always  been  able  to  buy  nec- 
essary and  suitable  grounds  upon  which  to 
erect  its  public  buildings;  and  it  should  do 
so,  and  not  attempt  to  encroach  upon  its 
public  squares,  which  were  clearly  intended 
to  be  left  open  and  unoccupied  for  the 
health,  comfort,  and  recreation  of  its  inhab- 
itants. The  argument  of  respondent's  coun- 
sel that  the  dedicators  intended  that  the 
blocks  might  be  ornamented  with  public 
buildings,  if  the  city  autborities  should  so 
determine,  If  maintained,  would  be  liable  to 
lead  to  absurd  consequences.  One  set  of  the 
city  officiflis  might  hold  to  one  policy,  and 
another  set  to  a  contrary  one,  and  each  act 
lawfully.  The  city  authorities  of  to-day 
might  determine  that  the  blocks  should  be 
ornamented  with  public  buildings,  and  pro- 
ceed to  erect  them  at  great  expense,  which 
would  be  entirely  consistent  with  the  inten- 
tion of  the  dedicators.  The  city  authorities 
of  next  year  may  conclude  that  the  blocks 
should  be  ornamented  only  with  walks,  rus- 
tic seats,  trees,  grass,  flowers,  fountains, 
statues,  and  mementoes  of  heroic  deeds,  and, 
in  order  to  carry  out  the  latter  mode  of  or- 
namentation, proceed  to  tear  down  the  edi- 
fices erected  by  their  predecessors,  which 
would  be  equally  consistent  with  the  inten- 
tion of  the  dedicators.  I  do  not  think  that 
the  court  would  be  Justified  in  adopting  any 
such  view.  The  rule  in  regard  to  property 
dedicated  for  public  use,  as  laid  down  in  5 
Am.  &  Eng.  Enc.  Law,  417,  418,  is  as  fol- 
lows:   'Property  dedicated  to  the  public  use 


may  be  said  to  be  restricted  to  the  use  for 
which  it  is  fairly  intended  to  be  dedicated, 
although  this  rule  is  construed  to  include 
such  uses  as  are  consistent  with  or  necessary 
to  the  principal  use.  If  dedicated  property 
be  put  to  a  foreign  use  to  that  contemplated 
by  the  intention  and  purpose  of  dedication, 
then  not  only  the  dedicator,  but  any  proper- 
ty holder,  will  have  his  remedy  in  equity  to 
enforce  the  proper  use  and  inhibit  an  im- 
proper one.*  ♦  •  •  That  the  blocks  were 
intended  to  remain  open  plazas,  and  to  be 
beautified  and  adorned  by  the  hand  of  art,  I 
do  not  think  there  can  be  any  doubt  Spots 
of  that  character,  especially  in  large  cities, 
are  highly  important  They  afford  healthful 
and  pleasant  resorts  in  tbe  heated  season, 
and  are,  in  fact,  the  only  places  where  a 
large  class  of  the  community  are  able  to  go 
and  enjoy  the  blessings  and  comf  <Mrt  of  shade 
and  pure  air;  and  any  attempt  on  the  part 
of  public  ofliciais  to  appropriate  them  for 
sites  for  public  buildings  in  which  to  conduct 
the  economic  affairs  of  the  city  under  any 
pretext  whatever  would,  as  I  view  it,  be  a 
cruel  effort  to  subvert  a  humane  scheme." 
So,  in  Trustees,  etc.,  of  Hoboken  v.  Mayor, 
etc.,  of  City  of  Hoboken,  33  N.  J.  Law,  13, 
97  Am.  Dec.,  at  page  688,  it  is  said:  **The 
word  'square*  on  this  plat  of  ground  indicat- 
ed a  public  use,  either  for  purposes  of  a  free 
passage,  or  to  be  ornamented  for  grounds 
of  pleasure,  amusement,  recreation,  or  health. 
That  is  the  proper  and  settled  meaning  of 
the  term  in  its  ordinary  and  usual  significa- 
tion." In  Com.  V.  Rush,  supra,  the  same 
meaning  is  given  the  word  "square."  So 
that  it  is  clear  that  the  terms  of  this  grant 
dedicated  the  ground  to  use  as  a  public,  or- 
namental park  alone,  and  that  the  word 
"park"  ex  vi  termini  means  a  place  to  be 
kept  open  and  ornamented  for  public  uses 
such  as  above  indicated.  It  is  also  clear 
that  the  right  to  regulate  the  park  under  this 
specific  use  furnishes  no  right  to  change  that 
use..  But  it  is  said  again  that  this  ground 
cannot  be  dedicated  to  the  use  of  a  park 
better  than  by  erecting  this  building;  that 
the  construction  of  such  a  building  is,  on  the 
doctrine  of  cy-pres,  appropriating  it  to  the 
next  best  use  in  the  nature  of  an  ornamental 
public  park;  but  the  authorities  above  cited 
show  that  no  such  construction  can  be  in- 
dulged on  the  facts  in  this  case.  See,  espe- 
cially. Board  v.  Edson,  18  Ohio  St.  226; 
Church  V.  City  of  Portland,  supra;  2  Perry, 
Trusts,  §  727;  2  Pom.  Eq.  Jur.  §  1027.  In 
Perry,  Trusts,  supra,  it  is  said:  "From  this 
review  of  the  law  it  appears  that  the  object 
of  flil  the  rules  upon  this  subject  is  to  ascer- 
tain and  carry  out  as  fairly  as  may  be  the 
true  intention  of  the  donor.  As  thus  explain- 
ed, the  doctrine  of  cy-pres  is  only  a  liberal 
rule  of  construction  to  ascertain  the  inten- 
tion. The  intention  of  the  donor  is  the  point 
principally  aimed  at  by  all  courts."  Apply 
these  principles  here,  and  the  inquiry  would 
be,  what  was  the  intention  of  the 
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the  time  tbe  dedication  was  made  In  1854? 
At  that  time  it  may  well  be  supposed  that 
this  town  was  prosperous.  War  had  not 
ruined  the  town,  and  destroyed  its  revenues, 
and  the  intention  of  the  dedicators  at  the 
time  the  grant  waB  made  was  doubtless  to 
keep  open  this  place  as  a  public,  ornamental 
park  for  the  uses  indicated  in  the  authorities 
cited;  and  it  is  not  for  the  court,  on  account 
of  changed  conditions,  due  to  civil  convul- 
sion, to  substitute  what  the  dedicators  might 
now  wish  to  be  done  for  the  intention  as  it 
existed  when  the  grant  was  made.  It  is  said 
also  that  this  property  had  been  abandoned, 
and  hence  the  city  authorities  might  do  as 
they  pleased  with  it  This  is  not  the  law. 
If  it  had  been  abandoned,  then  the  fee  in 
the  property  reverted  to  the  original  donors, 
and  not  to  the  city.  In  Carter  v.  City  of 
Portland,  supra,  it  is  said  that:  "The  original 
owner,  though  he  has  the  naked  fee,  has  no 
right  whatever  to  interfere  in  the  premises, 
except  where  the  use  becomes  absolutely  im- 
possible, or  where  the  corporate  authorities 
.  seek  to  put  the  premises  to  some  other  use 
than  that  to  which  they  were  originally  dedi- 
cated." In  Briel  v.  City  of  Natchez,  48  Miss., 
at  page  438,  it  is  said:  "If  the  city  had  lost 
the  easement  by  abandonment  or  nonuser. 
Green  or  his  heirs  would  take  the  property 
on  the  original  title,  discharged  of  the  in- 
cumbrance of  the  servitude."  In  Board  v. 
Edson,  18  Ohio  St,  it  is  said,  at  page  226: 
"Should  the  sole  uses  to  which  tbe  property 
was  dedicated  become  impossible  of  execu- 
tion, the  property  would  revert  to  the  dedi- 
cators or  their  representatives;"  citing  au- 
thorities. It  must  thus  be  clear  that  none 
of  the  objections  interposed  by  the  demurrer 
are  available  as  against  a  bill  of  this  partic- 
ular nature.  It  certainly  cannot  be  impos- 
sible for  the  town  of  Pontotoc  to  raise  funds, 
with  which  to  make  this  property  a  public, 
ornamental  park,  as  was  originally  intend- 
ed. The  town  may  not  be  able,  and  it  might 
not  be  desirable,  to  incur  any  great  expense 
towards  this  end;  but  surely  the  expense 
would  be  small  which  would  be  required  to 
properly  keep  it  in  order,  and  use  it  as  an 
open,  public,  ornamental  park,  devoted  to 
the  amusement  recreation,  and  health  of 
the  citizens.  Neither  can  it  be  necessary 
that  a  public  school  building  should  be  erect- 
ed in  the  park.  No  reason  is  shown  why  it 
might  not  as  well  have  been  erected  on  the 
site  of  the  original  building.  But  however 
all  this  may  be,  it  remains  true,  on  principle 
and  on  authority,  that  the  original  donors 
dedicating  this  ground  for  a  public  orna- 
mental park  alone  are  entitled  in  equity  to 
prohibit  the  city  authorities,  or  any  one  in 
conjunction  with  them,  from  devoting  it  to 
any  other  use  than  such  as  is  clearly  consist- 
ent with  the  purpose  of  the  original  grant. 
Decree  reversed,  injunction  reinstated,  and 
cause  remanded,  with  directions  to  allow  the 
amendment  and  proceed  in  accordance  with 
this  opinion. 


(75  Miss.  873) 
ANDERSON  et  al.  v.  ISSAQUENA  COUNTY. 
(Supreme  Court  of  Mississippi.     March  14, 
1898.) 
Lbvbb  Fund  —  Obdbrb  Drawn  on  Trbabubbr  — 
Validity — Paymbnt— Countt  War- 
rants—Intbrbst. 

1.  Under  Laws  1850,  p.  214,  S  9,  as  amended 
by  Laws  1867,  p.  87,  the  board  of  levee  inspect- 
ors "might  issue  orders  on  the  treasurer  of  said 
levee  fund,  payable  6,  12.  or  18  months  after 
date,  for  work  done  on  said  levee,"  which  orders 
shall  be  accepted  by  said  treasurer,  and,  when 
due,  paid  out  of  an^  money  in  the  treasury  not 
otherwise  appropriated.  Hdd,  that  orders 
drawn  against  funds-  not  at  the  time  in  the 
hands  of  the  treasurer  were  valid. 

2.  Under  Laws  1850,  p.  214,  as  amended  by 
Laws  1857,  p.  87,  providing  for  a  system  of 
levees  for  Issaquena  county,  to  be  under  the 
entire  direction  of  the  board  of  levee  inspectors, 
and  prescribing  the  manner  of  raising  funds 
therefor  by  taxation  of  the  land  in  the  county, 
which  tax,  levied  by  the  board  of  police,  was 
made  a  lien  on  said  lands,  orders  drawn  on  and 
accepted  by  the  levee  treasurer  for  work  done 
were,  in  effect  county  warrants  drawn  by  the 
county  agents,  and  the  board  of  police  have  no 
discretion  as  to  paving  them. 

3.  The  holders  of  orders  on  the  revenue  fund, 
issued  under  Laws  1850,  p.  214,  were  not  re^ 
quired  by  Laws  1860,  p.  434,  to  surrender  these 
orders  for  general  levee  scrip  authorized  by 
such  act,  nor  were  they  affected  by  Act  Feb. 
13,  1867,  providing  that  those  who  had  "de- 
mands" should  present  them  to  the  secretary  of 
the  general  levee  board  before  a  certain  day  in 
order  to  share  in  the  benefits  of  the  act  as  these 
orders  had  become  county  debts,  for  which  all 
the  land  In  the  county  was  security,  notwith- 
standing the  act  of  18i37. 

4.  County  warrants  do  not  bear  interest  un- 
less expressly  or  by  necessary  impHcatioh  au- 
thorized by  statute,  and  Laws  1860,  p.  214,  as 
amended  by  Laws  1857,  p.  87,  providing  for 
levee  orders  (In  effect  county  warrants),  to  be 
paid  6.  12,  or  18  months  from  date,  on  the  treas- 
urer, do  not  contemplate  any  interest  thereon. 

5.  The  orders  issued  in  payment  for  work 
done,  by  the  treasurer  of  the  levee  inspectors^ 
under  Laws  1850,  p.  214,  as  amended  by  Laws 
1857.  p.  87,  are  not  judgments  or  contracts, 
within  the  meaning  of  the  statutes  allowing  in- 
terest. 

Appeal  from  circuit  court  Issaquena  coun- 
ty; W.  K.  McLaurin,  Judge. 

Action  by  F.  W.  Anderson  and  others 
against  Issaquena  county  to  compel  the  pay- 
ment of  certain  levee  orders.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  com- 
plaint, plaintifTs  appeal.    Reversed. 

Jas.  R.  Terger,  F.  B.  Larkin,  and  Mayes  & 
Harris,  for  appellants.  Galhoon  &  Green,  for 
appellee. 

WHITFIELD,  J.  Responding  to  the  re- 
quest of  counsel  to  determine  the  questions 
which  are  vital,  we  proceed  at  once  to  the 
merits.  The  scheme  propounded  by  the  act 
of  February  1,  1850  (Laws  1850,  p.  214),  as 
amended  by  the  act  of  November  19,  1857 
(Laws  1857,  p.  87),  was  this:  A  board  of 
levee  inspectors  for  Issaquena  county  was 
created  by  the  act  called  in  section  8  "com- 
missioners." That  board  had  a  president 
and  levee  treasurer,  and  Its  duties  were  "to 
examine  and  designate  the  lands  where  levees 
were  necessary  to  be  erected,  for  the  xeA^ral 
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good;  to  lay  out  the  line  of  said  levee»  or 
levees,  and  to  determine  their  extent,  to 
contract  for  the  building  of  the  same,  as 
herein  provided  for,  to  superintend  the  con- 
struction of  the  same,  to  see  that  the  work 
was  properly  executed,  and  to  prescribe  the 
manner  of  doing  it,  the  line  at  which  it 
should  be  commenced  and  completed;  and 
generally  to  do  whatever  else  they  may  deem 
necessary  in  order  to  have  the  same  com- 
pleted In  the  best  manner  and  at  the  least  ex- 
pense to  the  public."  Section  1  of  said  act 
Said  board  was  to  examine  and  lay  out 
the  best  route  for  a  levee  from  the  upper 
line  of  said  county  to  the  loww  line  of  the 
same;  to  employ,  by  contract  or  otherwise, 
a  comi>etent  engineer  to  make  the  survey 
and  location;  to  estimate  the  probable  cost 
of  said  levee,  and  report  the  same  to  the 
president  of  the  board  of  police.  The  board 
of  p<rflce  was  then  to  levy  a  tax,  of  not  ex- 
ceeding 10  cents  per  acre,  on  all  lands  In 
said  county  subject  to  taxation,  and  annual- 
ly thereafter,  at  such'  time  as  they  might 
deem  expedient,  a  like  tax,  until  the  amount 
of  the  tax  should  be  sufficient  for  the  erec- 
tion of  said  levee,  and  payment  of  all  ex- 
penses incident  to  the  same,  or  arising  from 
the  provisions  of  said  act  The  report  and 
estimate  of  the  board  of  levee  Inspectors  was 
to  be  filed  in  the  <^ce  of  the  clerk  of  the 
board  of  police,  as  a  guide  for  the  board  of 
police  in  levying  the  tax.  This  tax  was  made 
a  lien  upon  the  lands  in  the  county,  to  the 
same  extent  to  which  they  were  liable  for 
state  and  county  taxes,  and  any  lands  in 
the  county  could  be  8(dd  for  nonpayment  of 
this  levee  tax.  Section  4  of  this  act  The 
board  of  police  (section  6),  as  soon  as  the 
survey  was  completed,  and  the  report  of  the 
location  made  to  it,  was  to  divide  the  levee 
into  two  sections,  and  designate  the  sections 
first  to  be  erected.  The  board  of  levee  in- 
spectors was  then,  as  soon  as  practicable 
after  such  designation  of  the  sections  first  to 
be  built,  to  "cause  the  same  to  be  erected  by 
contract  or  otherwise,  as  they  should  deem 
best  ♦  •  •  and,  if  by  contract,  should 
designate  the  line  where  the  same  should 
be  begun  and  completed,  and  should  pay 
from  the  levee  funds  in  the  hands  of  the 
treasurer  [the  levee  treasurer]  the  amount 
due  upon  such  contracts,  and  aU  expenses 
incurred  in  the  erection  of  said  levees,"  etc., 
by  an  order  signed  by  a  majority  of  said 
board.  And  in  section  9  it  is  provided  that 
"said  board  might  issue  orders  on  said  treas- 
urer of  said  levee  fund,  payable  six,  twelve, 
or  eighteen  months  after  date,  for  work  done 
on  said  levee";  which  orders,  says  the  sec- 
tion, "shall  be  accepted  by  said  treasurer,  and 
whea  by  him  accepted,  shall,  when  due,  be 
paid  out  of  any  money  in  said  treasury,  not 
otherwise  appropriated." 

The  two  orders  in  this  case  were  manifest- 
ly drawn  under  the  clause  Just  quoted,  as 
their  face  shows,  and  the  board  of  Inspectors 
clearly  had  the  right  to  draw  them,  though 


there  were  no  funds  in  the  hands  of  the  levee 
treasurer  when  drawn,  against  money  to  be 
in  his  hands  when  due,  which  money  the 
board  of  police  was  to  raise  by  the  tax,  and 
out  of  this  money,  when  raised,  the  orders 
when  due  were  to  be  paid.  This  section  9 
completely  disposes  of  the  contention  that 
the  board  of  inspectors  could  not  draw  or- 
ders except  against  funds  then,  at  the  time 
they  might  be  drawn,  in  the  hands  of  the 
levee  treasurer. 

The  board  of  inspectors  was  a  special  tribu- 
nal, created  for  the  purpose  of  constructing 
the  levees.  To  it  was  delegated  the  power 
to  make  ail  contracts  touching  that  subject- 
matter,  and  having  made  the  contract  and 
issued  the  orders,  in  compliance  with  the 
statute,  for  work  done  on  the  levee,  and 
those  orders  having  been  accepted  by  the 
levee  treasurer,  the  orders  were,  in  effect, 
county  warrants,  and  the  board  of  police  has 
no  discretion  as  to  paying  them.  It  was 
its  mandatory  duty  to  levy  the  tax  and  pay 
the  orders,  no  fraud  being  shown,  and  the 
case  is  now  here  on  demurrer  only. 

The  board  of  levee  inspectors  created  by 
this  act  was  as  much  a  county  agency,  with- 
in the  sphere  of  its  powers,  as  was  the  board 
of  police  within  the  sphere  of  its  powers. 
The  board  of  police  issued  warrants  tor  all 
proper  claims  touching  ordinary  county  mat- 
ters, and  the  board  of  levee  inspectors  made 
contracts  and  issued  orders,  and  it  aione,  for 
work  done  on  levees,— «d  item  of  extraordi< 
nary  county  expense.  These  orders  thus  is- 
sued by  the  special  county  agency  for  this 
extraordinary  expense  were  as  truly  county 
obligations  under  this  particular  act  as  were 
ordinary  county  warrants  under  the  general 
law.  The  taxes  to  pay  them  were  levied  on 
all  the  lands  in  the  county,  and  were  a  lien 
on  all  the  lands  in  the  county.  The  collec- 
tion of  these  taxes  was  to  be  made  through 
the  board  of  police  and  the  ordinary  fiscal 
agents  of  the  county,  but  they  were  to  be 
paid  out  only  on  the  order  of  the  board  of  in- 
spectors, who  alone  had  the  power  to  do  all 
else,  save  the  designation  of  the  parts  first 
to  be  built  that  in  any  way  related  to  the 
construction  of  the  levees  and  the  making  a 
payment  on  contracts  relating  thereto.  It 
and  it  alone,  was  the  county  agency  touch- 
ing the  contracts  and  their  payment  The 
orders  were  therefore  a  county  debt  and  to 
be  paid  by  these  taxes,  and  were  a  lien  on  all 
the  lands  in  the  county. 

It  was  not  competent  for  the  legislature,  if 
it  had  attempted  it  to  substitute  another 
debtor,  or  a  difl!erent  security,  without  the 
consent  of  the  owners  of  the  orders.  But 
we  do  not  think  this  was  attempted.  The 
change  in  the  machinery  for  the  administra- 
tion of  the  levee  matters,  whereby  the  board 
of  levee  commissioners  was  created,  express- 
ly provided  that  the  local  board  of  levee  In- 
spectors should  be  retained  in  Issaquena 
county  for  three  years,  to  pay  ail  debts  for 
levee  work  done,  and  that  such  debts  remaiu- 
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ing  unpaid  were  to  be  assumed  and  paid  by 
that  board.  But  the  owners  of  these  orders 
were  not  required  to  accept  this  new  scheme 
of  payment  if  they  preferred  the  old,  nor 
were  they  required  by  the  fourth  section  of 
the  act  of  February  10,  1860  (Laws  1860,  p. 
434),  to  surrender  these  orders  for  general 
levee  scrip,  nor  to  be  barred  If  these  orders 
were  not  registered  by  November  1,  1860. 
That  act  did  not  provide,  that  claims  not  pre- 
sented should  be  barred,  but  declared  an  or- 
der of  priority  in  accordance  with  which 
claims  should  be  paid.  And  the  act  of  Feb- 
ruary 13,  1867  (see  sections  1,  5,  7,  and  12, 
Laws  1867,  p.  244),  provided  that  those  who 
had  "demands"  should  present  them  to  the 
secretary  of  the  general  levee  board  on  or 
before  the  1st  day  of  June,  1867,  in  order  to 
share  in  the  benefits  of  that  act  and  payment 
out  of  moneys  collected  under  its  provisions. 
But  these  orders  had  become  county  debts 
long  before,  at  a  time  when  the  system  of 
district  leveeing  was  unknown,  and  under 
this  particular  act,  which  expressly  made  them 
county  debts,  and  secured  them  by  taxes 
made  a  charge  on  all  the  lands  in  the  coun- 
ty. The  county  remained  the  debtor,  and 
taxes  on  all  its  lands  a  security  therefor,  not- 
withstanding the  said  act  of  1867.  There  are 
in  the  legislation  subsequent  to  the  act  of 
1850  many  instances  of  recognition  of  claims 
like  these  as  county  debts.  The  holders  of 
these  orders  held  under  this  contract  might, 
and  were  entitled  to,  hold  the  same  debtor, 
and  to  look  to  the  same  security,  provided 
specifically  by  the  law  of  their  contract,  and 
we  do  not  think  legislation  did  or  could,  if  It 
had  attempted  it,  hnpalr  their  rights,  fixed 
and  vested  under  Acts  1850,  §  9.  To  protect 
such  statutes  against  the  inhibition  of  the 
constitution  against  impairing  the  obligation 
of  contracts,  it  is  essential  that  they  should 
neither  take  away  nor  Impair  any  vested 
right.  No  presentation  to  the  board  of  su- 
pervisors was  necessary.  Being  of  equal  dig- 
nity with  the  usual  county  warrants,  and  in 
essential  nature  themselves  county  warrants 
Issued  by  the  board  which  alone  had  the 
power  to  issue  them,  and  being  about  a  mat- 
ter committed  exclusively  to  it,  they  are  to 
be  treated  Just  as  county  warrants.  It  fol- 
lows, also,  that  they  are  not  barred.  See 
Taylor  v.  Board,  70  Miss.  87,  12  South.  210, 
and  authorities  there  cited. 

Being  in  their  essential  nature  county  war- 
rants, though  not  of  the  ordinary  kind,  we 
do  not  think  they  bear  interest.  The  county, 
a  local  subdivision  of  the  sovereignty,  cannot 
have  the  burden  of  Interest  Imposed  on  It  ex- 
cept by  statute  either  expressly  authorizing 
such  burdens,  or  by  clear  and  necessary  im- 
plication warranting  It.  Section  9  does  not 
expressly  authorlsse  interest;  nor  does  it  dear- 
ly and  necessarily,  by  implication,  authorize 
it.  The  holder  of  these  orders,  accepting 
them  to  be  paid  6, 12,  or  18  months  from  date, 
may  well  have  taken  them  expecting  only  to 
receive  the  amounts  named  at  these  deferred 


dates,  because  only  then  was  ft  contemplated 
that  there  would  be  money  raised  by  taxation 
to  pay  them.  He  may  well  be  treated  as 
having  contemplated  that  he  could  only  be 
paid  at  the  end  of  the  periods  named,  for  the 
reason  that  no  funds  were  then  on  hand,  and 
that  the  sum  required  to  pay  could  only  be 
raised— and  that  sum  precisely  as  named, 
without  interest—by  the  accrual  of  the  peri- 
ods named.  And  we  think  this  was  the 
meaning  of  the  statute  and  the  contempla- 
tion of  the  parties  to  the  contract  culminat- 
ing in  the  warrants.  Board  v.  Klein,  51  Miss. 
816.  Warrants  issued  upon  the  allowance 
of  a  claim,  whether  by  the  board  of  super- 
visors in  the  ordinary  way,  for  current  de- 
mands, or  by  a  special  county  tribunal,  on 
extraordinary  demands  committed  by  the  leg- 
islature exclusively  to  it,  both  being  in  their 
essential  nature  county  warrants,  are  not 
judgments  or  contracts,  in  the  usual  sense 
of  these-  terms,  within  the  meaning  of  our 
statutes  allowing  interest  Dyer  v.  CJoving- 
ton  Tp.,  19  Pa.  St.,  at  page  201;  Board  v. 
Kl^in,  supra.  See,  also.  Gamp  v.  Knox  Go., 
3  Lea,  199;  Hall  v.  Jackson  CJo.,  95  ni.  353. 
The  interest  question  was  not  presented  or 
decided  In  Klein  v.  Board,  58  Miss.,  at  page 
543.  The  claim  there  was  refused  allowance 
by  the  board  of  supervisors,  and  the  decision 
was  merely  that  suit  could  be  maintained. 
The  interest  feature  passed  sub  sllentlo.  The 
judgment  is  reversed,  the  demurrer  overrul- 
ed, and  the  cause  remanded. 


(60  La.  Ann.   205) 

J.  A.  PAY  &  EGAN  CO.  v.  OUACHITA  EX- 
CELSIOR SAW  &  PLANING  MILLS, 
Limited  (HIRSCH  et.al,  Garnishees.  No. 
12,706). 

(Supreme  Court  of  Louisiana.     March  7,  189S.) 

Garnishment  —  Answer  op  Garnibqbb—Riohts 
UNDER  Contract— Procedure. 

1.  Attempted  seizure  by  garnishment  process 
of  rights  of  judgment  debtor  under  an  existing 
contract.  Unsatisfactory  answers  of  garnish- 
ees, and  rnle  to  traverse. 

2.  Because  the  interest  of  judgment  debtor 
could  not  be  definitely  determined  at  trial  be- 
low, non  constat  that  there  may  not  be  an 
eventual  right  or  interest  in  or  flowing  from 
the  contract,  which  is  still  in  force  and  opera- 
tion, accruing  or  to  accrue  to  the  debtor  at  the 
time  of  termination  thereof,  and  then  ascertain- 
able, which  may  be  made  available  under  the 
seizure, 

3.  Instead,  therefore,  of  decreeing  against 
plaintiff,  and  releasing  garnishees,  final  disposi- 
tion of  case  should  have  been  postponed  until 
termination  of  contract,  with  reservation  of 
plaintiff's  rights  under  the  seizure. 

Nicholls,  C.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Ouachita;   W.  N.  Potts,  Judge. 

Action  by  the  J.  A.  Fay  &  Egan  Company 
against  Ouachita  Excelsior  Saw  ft  Planing 
Mills,  Lhnited,  and  PQrsch  ft  Gathrlght  hi 
garnishee   proceedings.      From   a  judgment 

for  defendants,  plain tifTs  appeal,    Reve 
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A  A  Gunby,  for  appellants.  Stubbs  ft  Bni- 
■en,  for  appeUeea. 

BLANCHARD,  J.  Plaintiffs,  Jndgmeat 
creditors  of  defendants,  caused  execution  to 
issoe,  and  cited  Hirsch  &  Gathrigbt  as  gaz^ 
nlshees,  under  allegations  that  they  were  in- 
debted to  defendants,  and  had  in  their  pos- 
session property  belonging  to  defendants,  or 
in  which  they  had  an  interest,  propounding 
to  the  garnishees  interrogatories  touching  this 
indebtedness  and  possession  of  property.  To 
the  answers  returned  by  the  garnishees  to 
the  interrogatories,  plaintiffs  objected,  and 
took  a  rule  to  traverse,  and  for  Judgment 
oyer  against  them  for  the  amount  of  their 
claim.  From  an  adverse  decision  on  the 
trial  of  this  rule,  plaintiffs  appeaL  Their 
Judgment  against  defendants  is  dated  March 
5,  1897.  On  April  17th  followmg,  the  de- 
fendant corporation  and  Hirsch  ft  Gathrlght 
entered  Into  a  business  agreement  and  con- 
tract Out  of  this  contract,  it  is  claimed, 
grew  the  relatioHBhlp  of  debtor  and  possess- 
or of  property  on  the  part  of  BQrsch  ft  Gath- 
rlght, towards  the  corporation,  upon  which 
is  predicated  the  garnishment  proceedings 
against  them.  The  contract  had  been  in 
foroe  just  two  months  when  Hhrsch  ft  Gath- 
rlght were  cited  as  garnishees.  They  re- 
turned their  answers  10  days  later,  or  on  the 
29th  of  June,  1897. 

The  case  turns  on  the  construction  of  the 
contract,  the  proyislons  of  which  are  sub- 
stantially as  follows:  Hirsch  ft  Gathrlght 
owned  0,000  saw  logs  afloat  in  the  Ouachita 
river,  with  facilities  for  the  acquisition  of 
more.  They  desired  to  have  these  logs  and 
others  to  be  acquired  sawed  into  lumber. 
For  this  purpose  they  were  to  deliver  the 
logs  at  the  mUl  of  defendant  company.  The 
term  of  the  contract  was  one  year,  and  all 
logs  acquired  by  the  garnishees  in  that  time 
were  to  be  included  In  it  For  the  purposes 
of  the  contract,  the  logs  were  to  be  valued 
at  $3  per  thousand  feet,  log  measure,  when 
delivered.  The  mill  was  to  manufacture  the 
logs  into  lumber,  and  dry  and  load  the  tim- 
ber on  cars  for  shipment,  according'  to  the 
orders  of  the  garnishees.  For  this  service, 
the  mill  was  to  be  paid  $3.60  per  thousand 
feet,  lumber  measure.  The  sale  and  dis- 
posal of  the  lumber  devolved  exclusively  on 
the  garnishees,  and  out  of  the  price  received 
therefor  they  were  to  retain,  first,  ^  per 
thousand  feet,  value  of  the  timber,  and,  next, 
pay  over  to  the  mill  $3.50  per  thousand  feet, 
cost  of  sawing,  drying,  and  loading  the  tim- 
ber on  the  cars.  Should  the  lumber  sell  for 
a  price  exceeding  $6.50  per  thousand  feet,  26 
per  cent  of  such  excess  was  to  be  retained 
by  the  garnishees  as  credit  on  an  indebted- 
ness due  them  by  the  mill  for  advances  there- 
tofore made  by  them,  and  the  remaining  75 
per  cent  was  to  be  paid  over  to  the  mill. 
It  was  stipulated  that  the  delivery  of  the 
logs  was  not  to  be  considered  as  a  sale  or 
transfer  ot  any  property  interest  in  them  to 


the  mill,  and  the  mill  was  not  to  become  the 
owner  of  the  lumber  manufactured  there- 
from, and  Its  interest  in  the  logs  was  con- 
fined to  the  amount  mentioned  as  compensa- 
tion for  sawing,  drying,  and  loading  on  the  cars 
for  shipment  The  account  for  the  sale  of  tbe 
lumber  was  to  be  rendered  by  the  garnishees 
to  the  mill  people  on  the  10th  of  each  month 
for  all  sales  to  such  date,  and  thie  amount  due 
the  mill  as  compensation  for  the  manufac- 
ture and  shipment  of  the  lumber  was  to  be 
paid  by  the  garnishees  on  demand,  less  the 
amount  of  current  advances  which  they 
might  make  to  the  mill  to  pay  the  expenses 
of  operating  the  same.  While  the  contract 
was  for  one  year,  either  of  the  parties  there- 
to could  withdraw  from  the  same  on  30 
days'  written  notice.  Following  the  execu- 
tion of  the  contract,  the  mill,  under  the  same 
management,  and  without  any  apparent 
change,  proceeded  to  saw  up  the  logs  fur- 
nished by  the  garnishees,  the  lumber  from 
which  was  shipped  in  their  name  and  under 
their  orders  sold,  and  the  proceeds  received 
by  them.  The  seizure  under  the  garnish- 
ment process  did  not  and  could  not  put  an 
end  to  the  contract,  and, the  arrangement 
thereunder  has  continued  in  force  and  op- 
erative. At  least,  it  was  so  down  to  the 
time  the  Judgment  herein  was  rendered,  Oc- 
tober 16»  1897,  and  there  was  no  suggestion 
in  argument  and  none  in  the  briefs  that 
since  then  It  has  ceased  to  be  operative,  or 
that  either  party  has  withdrawn  therefrom 
after  the  30  days'  notice  provided  for.  It  is 
proper  to  assume,  therefore,  that  the  intent 
and  purpose,  of  the  contract  is  still  being 
carried  out;  that  the  garnishees  are  still 
supplying  the  means  to  operate  the  mill  and 
logs  to  be  sawed;  and  that  the  mill  is  still 
sawing  lumber,  and  loading  it  on  the  cars 
for  shipment  and  sale  by  the  garnishees;  and 
that  this  wiU  continue  down  to  the  end  of 
the  contract  period,  April  17th  proximo,-^ 
little  more  than  one  month  hence. 

In  the  view  we  take  of  the  case  as  presented, 
we  do  not  find  it  necessary  at  this  time  to  pass 
upon  the  character  of  the  contract  under  con- 
sideration, to  decide  whether  it  be  a  contract  of 
lease  or  sale  or  partnership,  or  merely  one  of 
employment  of  the  mill  by  the  garnishees  to 
saw  their  logs  into  lumber,  and  dry  and  load 
the  same  Into  cars.  Whichever  or  whatever  it 
be,  the  Judgment  debtor  had  an  Interest  there- 
in, or  rights  growing  out  of  the  same,  which 
might  well  be  the  subject  of  seizure  by  tb'e 
Judgment  creditor.  It  may  be  that  this  inter- 
est or  these  rights  could  not  be  definitely  de- 
termined when  the  case  was  tried  below,  and 
that  therefore,  no  Judgment  could  be  render- 
ed therefor  at  that  time  against  the  garnishees. 
But  this  does  not  preclude  the  possibility  or 
even  probability  of  an  eventual  or  residuary 
right  or  Interest  hi  the  contract  or  fiowing 
therefrom,  accruing  to  the  Judgment  debtor 
at  the  time  of  the  termination  thereof,  which 
was  sequestered  under  the  seizure,  and  may  be 
made  avaitable  for  the  ^^^^l^^^^^^gi^ 
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ment  of  plaintiffs'  Judgment.  It  was  not  sim- 
ply what  the  mill  was  actoally  entitled  to  re- 
ceive from  Hlrsdi  &  Gathrlght  at  the  moment 
of  the  levy  noder  the  writ  that  was  seized,  but 
also  whatever  amount  should  or  would  be  due 
it  on  final  adjustment  and  settlement  of  the 
contract  afPairs.  The  seizure  covered  all  of  the 
rights  of  the  mill  and  obligations  of  the  gar- 
nishees that  might  accrue  under  the  contract, 
as  well  as  those  existing  at  the  time  of  seizure. 
The  petition  invoking  the  garnishment  process 
explicitly  declares:  "For  the  purpose  of  gar- 
nishing and  seizing  the  indebtedness  and  obli- 
gations of  said  Ulrsch  &  Oathright,  under  the 
contract  aforesaid,  petitioner  propounds  the  fol- 
lowing interrogatories,"  etc.;  and  among  the 
prayers  of  the  petition  is  one  "for  the  sum  that 
may  be  found  to  be  due  to  the  Ouachita  Ex- 
celsior Saw  &  Planing  Mills,  Limited'*;  and, 
in  the  petition  for  rule  to  traverse  the  answers 
of  the  garnishees,  the  distinct  daim  Is  made 
that,  under  the  garnishment  process,  plain- 
tiffs had  seized,  in  the  hands  of  the  garnishees, 
"all  they  might  owe  under  the  contract, 
•  •  •  elthar  at  the  time  of  the  seizure  or 
subsequent  thereto."  The  notice  of  seizure 
served  by  the  sheriff  on  the  Judgment  debtor 
recites,  among  other  things,  that  he  had  seiz- 
ed in  the  hands  of  Hirsch  &  Oathright  all  mon- 
eys, obligations,  profits,  or  remuneration  which 
said  firm  may  owe  the  Judgment  debtor,  under 
the  contract  between  them  or  otherwise. 

Instead,  therefore,  of  a  final  Judgment 
against  the  plaintiffs  on  their  proceedings  In 
garnishment  against  Hirsch  &  Gathrlght,  and 
dismissing  the  latter,  with  a  decree  in  their 
favor,  the  final  disposition  of  the  case  should 
have  been  postponed  until  the  contract  be- 
tween the  Judgment  debtor  and  the  garnish- 
ees had  run  Its  period,  or  was  otherwise  ter- 
minated, with  full  reservation  of  plahitiffs* 
right  at  that  time  to  a  full  and  explicit  ac- 
counting, adjustment,  and  settlement  of  af- 
fairs under  and  proceeding  from  the  contract, 
including  the  right  to  oppose  all  items  of  debit 
and  credit,  the  necessity  and  reasonableness  of 
all  advances,  whether  of  supplies  or  money, 
made  and  received,  of  all  labor  employed,  of  all 
payments  made  for  salaries  and  on  labor  ac- 
count,  etc.,  and  with  recognition  of  plaintiffs' 
right  to  then  make  amenable  to  the  satisfaction 
or  part  satisfaction  of  their  Judgment  what- 
ever might  be  found  Justly  due  the  Judgment 
debtor,  if  anything,  on  this  accounting  and  set- 
tlement, whioh  would  likewise  take  into  consid- 
eration, and  subject  to  the  scrutiny  and  oppo- 
sition of  plaintiffs,  the  shipments  and  sales  of 
lumber,  the  expense  account  thereof,  etc.,  un- 
der the  contract  And  experts  and  auditors 
might  be  called  in  and  appointed  by  the  court 
to  examine  the  accounts,  ascertain  the  true 
situation,  and  determine  what  amount,  if  any, 
was  due  the  mill  on  final  settlement,  submit- 
ting their  report  as  the  law  directs.  Code  Prac. 
arts.  442,  443,  446,  et  seq.  For  the  reasons  as- 
signed, It  Is  ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  this  cause  be  remanded  to 


the  court  below,  to  be  proceeded  with  accord- 
ing to  the  views  herein  expressed,  and  the  law; 
costs  of  appeal  to  be  borne  by  the  garnishees, 
appellees. 

NICHOLLS,  a  J.,  dissents. 


(50  La.  Ann.  299) 

Succession  of  LITTELL.     (No.  12.665.)i 

(Supreme  Court  of  Louisiana.    Jan.  24,  1896.) 

Claocb  against  Dbobdbnt'b  Estate— Evidbncs— 

Misappropriation  op  Nutb— Knowl- 

BDOB  of  Indorsee. 

1.  A  physician,  the  relative  of  an  aged  and  lu- 
firm  lady,  rendered  her  professional  services  ex- 
tending through  several  years.  He  made  no 
charge  against  her  while  living,  but  was  told  by 
her  she  would  compensate  him.  Shortly  before 
her  death  she  gave  into  his  hands  $0^000  in 
cash.  He  says  this  was  a  donation  to  his  wife, 
but  it  appears  to  have  been  received  by  him, 
and  to  have  passed  unoer  his  administration 
and  control.  Under  the  circumstances  develop- 
ed by  the  evidence,  held,  this  was  the  compensa- 
tion she  referred  to,  and  the  remuneration  he 
depended  on,  and  he  cannot  recover  on  a  large 
claim  for  professional  services  presented  or  as- 
serted for  the  first  time  after  her  death. 

2.  (On  another  matter  in  same  succession.) 
While  the  fact  of  knowledge  of  an  indorsee  that 
a  note  he  discounts  is  an  accommodation  note 
is  no  defense  against  it  if  taken  for  value,  bona 
fide,  before  maturity,  where  such  a  note  is  giv- 
en for  a  special  object,  which  is  abandoned,  and 
afterwards,  In  fraud  of  the  maker,  it  Is  nego- 
tiated and  the  indorsee  knows,  or  has  reason  to 
believe,  such  fraud,  his  participation  in  its  com- 
mission bars  his  recovery. 

3.  This  applies  with  all  the  more  force  to  in- 
struments nonnegotiable  in  character,  for,  not 
being  negotiable,  greater  caution  is  required  of 
the  purchaser. 

(Syllabus  by  the  0)urt) 

Appeal  from  Judicial  district  court,  parish 
of  St  Landry;  Gilbert  L.  Dupr6,  Judge. 

Opposition  by  R.  M.  Littell  and  others  to  the 
executor's  account  and  tableau  of  distribu- 
tion in  the  estate  of  Mrs.  Bleanor  A.  Litt^. 
From  a  Judgment  for  the  estate,  opponents 
appeal    Affirmed. 

Thomas  H.  Lewis,  for  appellant  the  suc- 
cession. Henry  L.  Garland,  Jr.,  and  E.  B. 
Du  Buisson,  for  appellants  executors  and  Dr. 
R.  M.  Littell.  Kenneth  BalUio,  for  appel- 
lant Vincent  Boagni.  Kenneth  BalUio,  for 
appellees  Edward  M.  Boagni  and  others. 
Henry  L.  Garland  and  R  D.  Estillette,  for 
appellees  Bessie  Millard  and  Nellie  Haw. 

BLANOHARD,  J.  Mrs.  Eleanor  A.  Littell 
died  in  1805,  well  advanced  in  years,  and 
leaving  a  considerable  estate.  There  were  no- 
forced  heirs.  She  left  a  last  will  and  testa- 
ment, olographic  in  form,  which  was  duly 
admitted  to  probate.  Dr.  T.  T.  Tarlton  and 
Dr.  R.  M.  Littell  were  named  as  executors, 
and  qualified  as  such.  Her  property  was  be- 
queathed, in  the  main,  to  her  nieces  and  their 
children.  There  were  some  other  legacies. 
The  executors  filed  what  was  called  a  partial 
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account  and  classification  of  debts  and  projet 
of  distribution  to  legatees  and  beirs.  Opposi- 
tions were  filed  by  various  parties,  and  from 
judgments  tbereon  tbls  appeal  is  prosecuted. 

Opposition  of  Dr.  R.  M.  LittelL 

This  opposition  is  founded  upon  a  claim  for 
professional  services  rendered  to  the  deceased 
during  tbe  last  three  years  of  her  life.  The 
amount  of  the  claim  is  $3,480.  For  several 
years  prior  to  her  death  the  deceased  waa 
suffering  from  a  chronic  ailment  She  need- 
ed the  almost  constant  care  of  a  physician. 
Near  her  lived  Dr.  T.  T.  Tarlton.  Some  12 
miles  distant  lived  Dr.  R.  M;  Littell,  the  op- 
ponent Both  were  practicing  physicians, 
and  brothers-in-law.  Each  had  married  a 
niece  of  the  deceased,  and  opponent  was  also 
a  relative  by  'blood.  The  families  of  both 
were  on  terms  of  the  closest  Intimacy  with 
the  deceased.  Indeed,  they  were  looked  upon 
by  her  as  members  of  her  family,  and  they 
so  regarded  themselves.  She  named  the  two 
physicians  as  her  Joint  executors,  and  the 
members  of  their  families  were  the  chief 
beneficiaries  of  her  bounty.  During  her  long 
period  of  illness  and  suffering  it  was  natural 
that  she  should  rely  upon  these  two  physicians, 
her  nephews  by  marriage,  and  members  of  her 
family,  for  professional  attention.  Both  at- 
tended her,  rendering  about  the  same  degree 
of  care  and  service.  They  came  at  her  re- 
quest,—were  sent  for.  Oftentimes  they  came 
without  being  sent  for.  Their  wives  were 
there,  too,  as  was  to  be  expected,  nursing 
and  ministering  to  their  old  and  infirm  rela- 
tive. Sometimes  the  families  of  one  or  tbe 
other  of  these  physicians  would  remain  for 
weeks  at  a  time  in  the  house  of  the  deceased. 
Neither  of  the  physicians,  at  any  time  during 
the  lifetime  of  the  deceased,  made  any  charge 
for  professional  services  rendered  her,  though 
these  services  extended  through  the  long  pe- 
riod of  three  years. 

It  is  shown  the  deceased  was  particular 
and  exact  in  the  matter  of  paying  her  debts, 
had  abundant  means  to  meet  her  obligations, 
and  did  not  want  bills  to  remain  outstsnding 
against  her.  After  her  death,  Dr.  Littell 
came  forward  with  the  claim  herein  declared 
on.  Dr.  Tarlton  makes  no  claim.  It  is  not 
disputed  that  Dr.  Litteirs  services  were  val- 
uable, his  visits  frequent,  and  often  pro- 
tracted. He  was  not  seldom  called  at  night 
Once  he  accompanied  her  to  New  Orleans,  to 
consult  a  physician  there,  and  it  Is  claimed 
that  his  general  practice  suffered  in  conse- 
quence of  the  time  taken  up  by  his  attend- 
ance upon  the  deceased.  It  is  not  pretended 
there  was  any  agreement  between  the  oppo- 
nent and  the  deceased  in  reference  to  com- 
pensation to  be  paid  him.  The  suit  is  upon 
a  quantum  meruit  He  charges  for  87  days' 
attendance  at  $40  per  day,  including  mileage. 
The  daim  is  resisted  on  the  ground  that  its 
presentation  against  the  succession  is  an 
afterthought;  that  it  was  not  considered  by 
opponent  a  debt  due  him  prior  to  the  death 


of  Mrs.  Millard;  that  he  never  Intended  to 
make  a  specific  charge  against  her;  that  she 
never  understood  he  would  do  so;  that  the 
service  was  rendered  as  one  of  her  family; 
that  he  and  his  family  were  beneficiaries  of 
her  bounty;  and  that  he  had  relied  upon  her 
generosity  for  recompense,  and  liad  been  ful- 
ly recompensed.  The  testimony  establishes 
to  our  satisfaction  this  contention  of  the  de- 
fense. We  are  convinced  that  the  opponent 
did  not  render  his  professional  services  under 
contract,  either  express  or  implied,  and  de- 
pended entirely  on  the  ben^cence  of  his 
patient  and  relative  for  remuneration.  Ask- 
ed on  cross^xamination  whether  or  not  he 
had  ever  notified  the  deceased,  or  intimated  to 
her,  that  he  Intended  to  charge  for  liis  serv- 
ices, he  replied,  "No,"  and  added  that  she  had 
told  him  she  would  compensate  him  for  what 
he  would  do  for  her.  She  did  not  state  in 
what  manner  she  proposed  to  compelisate 
him,  whether  in  her  will  or  otherwise)  wheth- 
er to  him  directly  or  to  members  of  his  fam- 
ily, and  he  seems  to  have  been  perfectly  sat- 
isfied to  leave  the  compensation,  and  the 
manner  of  it,  he  was  to  receive,  to  her.  That 
she  did  compensate  him  is  shown  by  the  evi- 
dence. Shortly  before  her  death  she  made 
a  donation  of  $5,000  in  money  to  him  or  to 
his  wife.  The  amount  was  either  handed 
directly  to  opponent  himself  or  collected  by 
him.  He  says  this  was  a  donation  to  his 
wife.  Whether  to  him  or  her,  it  was  a  man- 
ual gift  delivered  into  his  hands,  and  a  re- 
munerative donation.  Rev.  Civ.  Code,  arts. 
1528,  1525,  1539.  He  and  his  family  re- 
ceived other  benefactions  from  her.  She  paid 
part  of  the  tuition  of  his  children.  His  fam- 
ily lived  for  a  while  at  her  house.  She  be- 
came security  for  a  large  sum  for  him,  sign- 
ing the  notes  with  him;  and  she  had  previ- 
ously given  to  his  wife  $2,000  with  which  to 
buy  a  house  and  lot  The  donations  to  op- 
ponent's wife  became,  under  our  law,  para- 
phernal in  character,  it  is  true,  but  the  hus- 
band In  this  case  has  the  administration  and 
benefit  of  the  same,  and,  besides,  we  are  sat- 
isfied that  the  $5,000  given  20  days  before 
Mrs.  Millard's  death  was  the  kind  of  compen- 
sation she  had  reference  to  when  she  told 
him  she  would  compensate  him,  and  that  he 
at  that  time  expected.  Under  the  circum- 
stances developed  by  the  evidence  in  this 
case,  unlike  those  of  Danenhauer  v.  Succes- 
sion of  Browne,  47  La.  Ann.  S41,  16  South. 
827;  Succession  of  McNamara,  48  La.  Ann. 
46,  18  South.  908^  and  other  cases  cited  in  be- 
half of  opponent,  we  do  not  think  he  is  en- 
titled to  recover.  The  case  is  controlled  by 
the  principle  announced  in  Jacob  v.  Ursuline 
Nuns,  2  Mart  (La.)  269,  and  Tilghman  v. 
Lewis,  8  La.  108.  See,  also.  Keener  on 
Quasi  Contracts,  p.  315  et  seq. 

Opposition  of  Dr.  Vincent  Boagni. 

This  opponent  claims  to  be  a  creditor  in 
the  sum  of  $2,000  and  interest,  as  the  holder 
of  two  notes  executed  Iga^lldp^b^J^J^g 
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tell  and  the  deceased,  which  he  alleges  he 
acquired  in  good  faith,  before  maturity,  for 
a  valuable  consideration.  The  executors  de- 
clined to  recognize  the  claim,  for  the  reason 
that,  so  far  as  the  deceased  was  concerned, 
she  had  signed  the  notes  merely  as  security 
for  Dr.  Littell;  that  opponent  was  well 
aware  of  this  when  he  accepted  It;  that  at 
the  time  he  acquired  the  notes  he  had  re- 
ceived along  with  them,  as  collateral  secur- 
ity, certain  assignments  and  transfers  of  the 
salary  to  become  due  to  Dr.  Littell  as  coroner 
and  parish  physician  of  the  parish  of  St. 
Landry  for  the  years  1884  and  1895;  that  he 
knew  Dr.  Littell  had  executed  these  assign- 
ments of  his  salary  for  the  purpose  of  se- 
curing payment  of  the  notes;  that  opponent 
collected  the  salary  transfers  in  full,  amount- 
ing to  $2,100,  and,  instead  of  applying  the 
proceeds  to  the  extinguishment  of  the  notes, 
he  had  diverted  the  same,  by  and  through 
the  connivance  of  Jos.  Bloch,  who  was  the 
party  through  whom  the  negotiation  was 
made,  to  the  satisfaction  of  a  debt  due  him 
by  said  Bloch.  The  trial  Judge  believed  the 
evidence  established  this  defense,  and  re- 
jected the  claim.  He  did  not  err.  There  is 
a  direct  conflict  between  the  testimony  of 
Bloch  and  that  of  opponent  Bloch,  while 
candidly  admitting  his  fault,  and  giving  as 
a  reason  for  his  subsequent  consent  to  op- 
ponent's proposition  to  divert  the  proceeds  of 
the  salary  transfers  to  claims  held  by  oppo- 
nent against  him  that  he  was  hard  pressed 
financially,  narrates  the  facts  and  circum- 
stances under  which  he  negotiated  the  two 
notes  to  opponent  for  Littell,  and  states  that 
he  transferred  the  salary  assignments  as  col- 
lateral security,  attaching  the  same  to  the 
notes.  He  testifies  he  Informed  opponent 
that  Dr.  Littell  had  executed  the  assignments 
for  that  purpose,  though  they  had  been  made 
payable  to  Jos.  Bloch  or  bearer;  that  the 
notes  and  the  salary  assignments  bore  the 
same  date,  and  were  received  by  him  from 
Littell  at  the  same  time;  and  that  he  af- 
fected the  negotiation  with  opponent  as  one 
transaction,  placing  the  notes  and  salary 
transfers  in  his  hands  contemporaneously, 
and  takinj:  opponent's  receipt  for  the  salary 
transfers,  which  recited  that  he  held  the 
same  as  collateral  for  the  notes.  He  further 
testifies  that  long  subsequently,  at  oppo- 
nent's suggestion,  he  consented  to  the  diver- 
sion of  the  salary  assignments  as  above  set 
forth,  and  surrendered  to  opponent  the  re- 
ceipts he  had  previously  given  for  the  same; 
that  before  he  did  this  he  endeavored,  by 
direction  of  opponent,  to  secure  the  consent 
of  Dr.  Littell  and  Mrs.  Millard  to  the  diver- 
sion; and  that,  falling  in  this,  he  and  oppo- 
nent agreed  on  and  effected  the  diversion 
notwithstanding.  It  is  shown  that  the  de- 
ceased, whose  estate  is  sought  to  be  made 
liable,  knew  nothing  whatever  of  these 
transactions  beyond  the  signing  of  the  notes 
at  Dr.  Litteirs  request  She  was  never  ask- 
ed to  consent  to  the  diversion,  though  Littell 


was,  and  declined.  Littell  owed  Bloch  a 
sum  of  money,  and,  being  pressed  by  the  lat- 
ter for  It  executed  the  two  notes,  procured 
the  signature  of  his  relative,  Mrs.  Millard, 
thereto,  wrote  out  the  salary  assignments, 
handed  the  notes  and  assignments  to  Bloch, 
told  him  to  negotiate  the  notes,  with  the  sal- 
ary transfers  as  collateral,  pay  himself  what 
he  (Littell)  owed  him,  and  apply  the  remain- 
der to  the  taking  up  of  a  debt  Littell  owed 
the  bank.  This  is  the  way  Bloch  happened 
to  be  in  possession  of  the  notes  and  collat- 
erals, and  accounts  for  the  interest  he  had  in 
effecting  the  negotiation  with  opponent.  It 
is  shown,  besides,  that  Bloch  owed  oppo- 
nent at  the  time,  and  that  he  left  in  his 
hands,  out  of  the  proceeds  of  the  negotiation, 
a  sum  equal  to  the  amount  due  him  (Bloch) 
by  Littell.  Opponent's  version  is  that  Bloch 
brought  the  notes  to  him  to  negotiate;  that, 
to  fortify  them,  he  offered  the  Littell  trans- 
fers of  salary;  that  he  took  the  notes  and 
transfers,  and  gave  his  receipt  for  the  latter; 
that  he  bought  the  two  notes  outright  and 
has  kept  them  since  as  his  property;  and 
that  he  considered  the  salary  transfers  as 
collateral  to  secure  the  notes.  Later  on,  he 
says,  Bloch  came  to  him,  and,  with  the  view 
of  protecting  some  friends  In  New  Orleans, 
offered  to  return  opponent  the  receipts  the 
latter  had  given  for  the  collaterals,  stating 
that  upon  the  giving  up  of  the  receipts  there 
would  be  "no  evidence  that  this  paper 
[meaning  the  salary  transfers]  does  not  be- 
long to  you  outright";  that  *^en  you  will 
be  the  owner  of  the  Littell  notes  and  the 
owner  of  the  collaterals."  The  "friends  in 
New  Orleans"  Bloch  desired  to  protect  were 
the  Schwartz  Machinery  Supply  Company. 
This  concern  had,  it  seems,  accepted  a  draft 
for  him,  which  had  gone  to  protest,  and 
passed  into  the  hands  of  opponent,  who  ha4 
directed  his  attorneys  in  New  Orleans  to  in- 
stitute suit  on  the  same.  The  supply  com- 
pany appealed  to  Bloch  to  protect  them  by 
preventing  suit  Hence  his  second  visit  to 
opponent  The  latter  states  that  Bloch*s 
proposition  "suited  him  very  well,"  and  he 
accepted  it  In  other  words,  he  and  Bloch 
detached  the  salary  transfers  from  their  des- 
tination and  designation  as  collaterals  to  the 
Littell  notes,  and  made  them  over  to  oppo- 
nent in  payment  by  novation  of  another  debt 
due  him  by  the  supply  company  and  Bloch. 
Opponent  states  further  that  Bloch  was  ap- 
parently and  to  bis  knowledge  "the  absolute 
owner  of  the  notes  and  transfers."  How  he 
knew  him  to  be  "the  absolute  owner"  be- 
yond the  presumption  which  sprang  from  his 
possession  of  the  notes  and  the  transfers 
(the  latter  being  made  payable  to  Bloch  or 
bearer),  he  does  not  explain.  He  insists  he 
had  at  that  time  no  knowledge  that  Bloch 
was  not  the  owner,  that  he  acquired  all  the 
paper  in  good  faith,  that  he  was  not  aware 
the  salary  transfers  were  intended  solely  to 
secure  payment  of  the  notes,  or  that  the 
notes  were  as  to  Mrs.  Millard  mere  accom- 
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modatlon  paper.  Opponent  is  an  Interested 
witness  testifying  in  his  own  behalf.  Bloch 
is  without  interest  in  the  snit;  and,  while  he 
appears  Jn  a  bad  light  with  regard  to  his 
participation  in  the  scheme  to  divert  the  col- 
laterals, equally  so  does  the  opponent  Bnt, 
if  we  should  give  to  the  testimony  of  the 
one  as  much  credence  as  to  that  of  the  other, 
there  are  facts  and  circumstances  appearing 
which  turn  strongly  the  preponderance  of 
evidence  in  favor  of  that  view  of  the  case 
which  frees  the  estate  from  liability.  If  op- 
ponent did  not  know,  or  have  reason  to  be- 
lieve, Bloch  was  negotiating  the  notes  for  Ldt- 
tell,  and  was  not  the  owner  of  them  and  the 
salary  transfers  himself,  why  was  it  he  did 
not  retain  a  larger  part,  or  even  all,  of  the 
proceeds  in  payment  of  what  Bloch  owed 
him?  The  latter  was  then  largely  indebted 
to  him.  Yet  he  retained  only  $800  of  the 
proceeds  of  the  negotiation  on  the  debt, 
handing  Bloch  the  remainder,  $1,000.  No 
explanation  of  this  was  attempted.  The  op- 
ponent, who  was  the  brother-in-law  of  the 
deceased,  well  knew  she  was  possessed  of 
large  means,  and  hence  no  collaterals  were 
necessary  to  secure  her  notes.  But  with  Dr. 
Littell,  whose  circumstances  were  not  so 
good,  it  was  difTerent  The  notes  being  sign- 
ed first  by  him  and  then  by  the  deceased, 
and  being  dated  the  same  day  as  were  Lit- 
teirs  transfers  of  salary,  and  the  whole 
turned  over  to  opponent  at  one  and  the 
same  time,  must  be  held  as  conveying  notice 
to  opponent,  or  at  least  putting  him  on  his 
Inquiry,  that  the  loan  was  for  Littell's  ac- 
count, and  his  transfers  of  salary  intended 
to  protect  them,  and  relieve  his  relative, 
who  had  become  his  security.  A  significant 
admission  bearing  on  this  was  made  by  op- 
ponent Having  declared  he  considered  Mrs. 
Millard's  notes  good  paper,  he  said:  "Yet  I 
thought  that  as  they  came  due  Dr.  Littell 
could  not  pay  them,  and  therefore  I  would 
have  to  ask  Mrs.  Millard,  and  my  relations 
with  her  were  such,  and  on  account  of  her 
health,  I  did  not  wish  to  have  to  make  a  de- 
mand upon  her."  We  agree  with  the  trial 
Judge  that  this  conveys  the  idea  that  oppo- 
nent believed  Dr.  Littell  would  not  be  able 
to  pay  his  notes  when  they  matured,  and  he 
wanted  and  took  the  salary  transfer  from 
Littell  to  avoid  demanding  payment  of  his 
debt  from  his  surety,  Mrs.  Millard.  Again, 
opponent  gives  his  case  away  when  he  tes- 
tifies that  Bloch  told  him  the  agreement  was 
made  to  take  the  collaterals  in  satisfaction 
»f  the  supply  company's  acceptance  of 
Bloch* s  draft,  and  surrendered  the  receipts 
for  the  collaterals,  "there  is  no  evidence 
that  this  paper  does  not  belong  to  you  out- 
right" This  declaration  was  sufficient  to 
put  any  reasonable  man  on  his  guard,  or,  at 
least,  raise  a  strong  suspicion  in  his  mind 
that  Bloch  was  without  right  to  so  divert 
the  collaterals.  Other  circumstances  might 
be  mentioned,  but  these  suffice.  Dr.  Boagni 
must  be  held  as  having  had,  at  the  least, 


reason  to  believe  Bloch  was  not  the  owner 
of  the  salary  assignments,  and  that  he  held 
the  same  only  to  secure  the  notes  of  Dr.  Llt- 
teU  and  Mrs.  Millard.  He  cannot,  therefore, 
be  considered  a  bona  fide  purchaser.  Shaw 
y.  Railroad  Co.,  101  U.  S.  557.  There  was 
more  than  a  mere  negligence  on  his  part  in 
not  making  inquiry  as  to  the  nature  of 
Bloch's  tenure  of  the  transfers.  There  is 
more  than  a  mere  reason  for  suspicion  that 
he  knew  such  inquiry  would  develop  facta 
it  did  not  suit  him  to  hhve  developed. 
There  is  reason  to  believe  he  knew  Blocn 
had  no  right  to  make  over  to  him  the  own- 
ership of  the  transfers.  If  the  circumstan- 
ces were  sufficient  to  raise  a  reasonable  be- 
lief, even,  on  his  part,  of  this,  it  falls  very 
little,  if  any,  short  of  knowledge,  and  equal- 
ly puts  a  party  on  his  guard.  Id.,  101  U.  S. 
566.  He  preferred  to  make  no  further  in- 
quiry, and  simply  took  his  chances.  It  is  no 
defense  against  a  note  that  it  is  known  by 
the  indorsee  or  transferee  to  be  an  accommo- 
dation note,  if  he  takes  it  for  value,  bona 
fide,  before  maturity.  But  when  such  a  note 
is  given  for  a  special  object,  which  is  aban- 
doned, and  afterwards,  in  fraud  of  the  mak- 
er, it  is  negotiated,  and  the  indorsee  knows, 
or  has  reason  to  believe,  such  fraud,  his  par- 
ticipation in  its  commission  bars  his  recov- 
ery. Smith  V.  Van  Loan,  16'  Wend.  662; 
Matthews  v.  Rutherford,  7  La.  Ann.  227. 
This  applies  with  all  the  more  force  to  the 
transfers  of  salary  made  by  Dr.  Littell, 
which  cannot  be  viewed  as  negotiable  instru- 
ments. Not  being  such,  greater  caution  was 
required  of  the  purchaser,  and  in  this  regard 
the  case  comes  within  the  principles  laid 
down  by  Norton,  Bills  &  N.,  pp.  301,  302. 

As  to  Legacies  of  Bessie  Millard,  Mary  E. 

Boagni,  Nellie  Haw,  S.  V.  Dooley,  John 

B.  Barber,  and  Rosa  Blackstone. 

The  four  persons  first  mentioned  were 
named  in  the  will  as  legatees  to  receive  $5,- 
000  each,  and  the  two  last  mentioned  as  leg- 
atees to  receive  $500  each.  It  was  directed 
in  the  will  that  all  of  these  legacies  be  paid 
out  of  a  certain  fund  loaned  on  interest  for 
the  deceased  by  S.  V.  Dooley,  subject  to  col- 
lection by  him.  The  evidence  discloses  that 
at  'the  death  of  the  testatrix  there  was  of 
the  particular  fund  bequeathed  to  the  lega- 
tees mentioned  in  the  hands  of  Dooley  the 
sum  of  $7,448.85,  and  that  of  this  amount 
the  executors  had  collected  $5,849.20,  which 
was  in  bank  to  their  credit.  Claiming  that 
the  amounts  bequeathed  to  them  are  legacies 
under  a  particular  title,  the  persons  named, 
or  certain  of  them,  demand  the  immediate 
delivery  of  the  sums  given  them  out  of  the 
funds  that  were  in  Dooley's  hands,  or  their 
proportionate  share  of  the  same.  The  execu- 
tors do  not  deny  that  the  parties  named  are 
legatees  under  a  particular  title,  and  they 
interposed  no  objection  to  a  Judgment  order- 
ing their  payment,  but  contended  it  should 

be  an  order  to  pay  in  due  course  of  adminis- 
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tration,  and  not  an  order  to  pay  at  once. 
They  appeal  from  a  judgment  decreeing  im- 
mediate payment  From  the  brief  filed  on 
their  behalf  we  make  the  following  ezcerpt: 
"If  this  court  should  affirm  the  Judgment  of 
the  lower  court  rejecting  the  claim  of  Vin- 
cent Boagnl  and  R.  M.  Littell,  then  there  wiU 
be  funds  sufficient  in  the  hands  of  the  execu- 
tors to  pay  the  amounts  allowed  to  com- 
plaining legatees,  but  the  executors  should 
not  talte  upon  themselves  the  risk  which 
they  would  incur  by  a  reversal  on  appeal  of 
that  Judgment"  From  this  it  appears  that 
the  executors  have  no  reason  to  oppose  the 
order  for  immediate  payment  of  the  legacies 
under  consideration,  at  least  as  far  as  the 
particular  fund  in  their  hands  will  go,  if,  by 
the  Judgment  of  this  court,  affirming  that 
of  the  court  below,  the  large  claims  of  R.  M. 
Liittell  and  Vincent  Boagni  are  not  sustained 
as  debts  due  by  the  succession.  The  Judg- 
ment of  this  court  on  the  oppositions  of  Liit- 
tell and  Boagni  removes  the  apprehension  of 
the  executors,  and  those  claims  are  not  rec- 
ognized as  debts  against  the  estate.  We 
find  no  error  in  the  Judgment  of  the  lower 
court  as  far  as  appealed  from,  and  the  same 
ia  affirmed. 

'MITJ.BR,  J.    I  concur  In  the  decree^ 


(50  La.  Ann.  S70) 

VIOXOHB  V.  BROUILLBTTB.     (No.  12,727.) 

(Supreme  CJourt  of  Louisiana.    Feb.  21,  1898.) 

CaSDITOB  OF   BOCCESSION  —  ACCOUNTINO   BT    AD- 

MiNidTRATOB— Costs. 

1.  A  creditor  of  a  succession,  or  an  heir,  or 
the  creditor  of  an  heir,  who  has  obtainea  a 

iudgment  against  the  heir,  his  debtor,  and  who 
tas  had  his  interest  as  an  neir  seized,  may  com- 
pel an  administrator  of  the  succession  to  tile 
an  account  showing  what  funds  he  has  on  hand. 

2.  While  the  interest  of  the  heir  is  under  sei- 
zure, the  creditor  who,  by  rule,  compels  the 
administrator  to  account,  does  not  thereby  in- 
juriously affect  any  of  the  rights  of  his  debtor 
or  of  the  succession  of  which  the  debtor  is  an 
heir. 

3.  An  action  to  compel  the  accounting  by  an 
administrator  of  the  succession,  who  has  never 
filed  an  account,  although  property  has  been 
sold,  cash  realized,  and  a  number  of  years  have 
elapsed  since  the  succession  was  opened,  offers 
no  ground  for  complaint  on  account  of  attend- 
ing costs. 

(Syllabus  by  the  Covat) 

Appeal  from  Judicial  district  court,  pansh 
of  Avoyelles;   B.  North  GuUom,  Jr.,  Judge. 

Rule  taken  by  A.  A.  Vionche  on  Jean  Ar- 
cade Brouillette.  From  a  Judgment  dismissing 
the  rule,  plalntifT  appeals.     Reversed. 

A.  V.  Ck>co,  for  appellant  CoavUlon  ft 
Son,  for  appellee. 

BREAUX,  J.  Thi»  was  a  mle  taken  by 
the  creditor  of  an  heir,  on  the  administrator 
of  a  succession,  to  comp^  him  to  file  an  ac- 
count of  his  administration.  It  appears  that 
the  creditor  obtained  a  Judgment  against  the 
heir.    Under  this  Judgment  he  had  selased 


the  Interest  of  the  heir  In  the  incccssion,  and. 
after  seizure,  claimed,  in  virtue  of  the  selz* 
ure,  a  right  to  compel  the  administrator  to 
account  The  administrator  interposed  an 
exception  to  the  rule  of  no  cause  of  action. 
On  this  exception  the  mle  was  dismissed, 
with  costs.  The  case  is  before  us  on  the  I4>- 
peal  of  plaintiff  from  the  Judgment  of  dis- 
missal. 

Under  the  statute,  a  creditor  or  other  per- 
son interested  may  ffie  a  rule  or  motion  to 
ascertain  whether  an  administrator  has  any 
funda  The  plaintiff  grants  that  a  creditor 
of  the  succession  or  an  heir  has  the  right  to 
compel  the  administrator  to  render  an  ac- 
count upon  motion  or  rule.  He  contends  that 
a  seizing  creditor  has  no  such  right  prior  to 
the  advertisement  and  sale,  of  the  property 
seized;  that  his  only  right  is  to  continue 
with  the  seizure  to  a  sale,  and  realize  on  his 
claim  as  a  seizing  creditor  from  the  proceeds 
of  the  sale.  To  any  one  having  an  interest 
is  given  the  right  to  rule  an  administrator  to 
an  account  This,  in  our  view,  manifestly 
includes  the  creditor  who  has  caused  the 
seizure  to  be  effected.  As  a  creditor,  he  has 
the  right  to  compel  an  account  to  make  cer- 
tain how  much  or  how  little  he  may  have 
caused  to  be  sold  under  his  seizure.  The 
Judgment  and  seizure  secured  to  him,  as  re- 
lates to  the  succession,  a  standing  in  court 
and  a  right  of  which  he  cannot  be  devested 
during  the  time  that  the  property  seized  is  in 
gremio  legis.  The  indebted  heir  is  without 
power  to  interfere.  No  good  reason. suggests 
itself  why,  during  that  time,  the  creditor 
should  not  be  permitted  to  have  fixed  the 
amount  coming  to  the  heir,  his  debtor,  as  the 
heir  might  have  done  had  his  interest  as  an 
heir  not  been  seized.  The  plaintlflf  is  not 
in  a  position  to  champion  any  right  the  h^r 
may  have.  We  did  not  in  the  course  of  our 
discussion,  discover  that  the  heir  can  possi- 
bly be  made  to  lose,  in  case  of  his  payment 
of  his  indebtedness,  after  the  seizure  of  his 
interest  He  retalces  his  property  or  right 
only  made  the  more  definite  by  the  action 
talten  on  the  rule  or  motion  to  compel  the  ad- 
ministrator to  account  It  will  be  in  time 
to  decline  to  entertain  such  a  mle  to  compel 
an  accounting  when  it  will  become  apparent 
in  any  case,  that  the  creditor  is  harassing 
the  legal  representative,  and  needlessly  caus- 
ing costs  to  be  incurred.  We  have  discov- 
ered nothing  of  the  Itind  here.  We  are  in- 
formed by  the  record  that  the  administrator 
qualified  in  February,  18&1;  that  he  had 
property  sold,  had  funds  on  hand,  and  has 
never  rendered  an  account  In  view  of  these 
facts,  it  became  proper  for  him  to  account 
In  Tureaud  v.  Qez,  21  La.  Ann.  253,  the 
right  of  a  creditor  to  be  paid  his  Judgment 
against  one  of  the  heirs  was  enforced.  The 
creditor  was  an  opponent  and  his  right  to 
proceed  thus  to  secure  an  amount  due  his 
debtor  was  specially  recognized.  If  the  cred* 
iter  of  an  heir  can  proceed,  by  way  of  oppo*  . 
sltlon,  to  recover  the  amount  of  his  Judgment 
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a  fortiori  he  should  have  the  right  to  com- 
pel an  administrator  to  account,  to  the  end 
that  he  may  ascertain  the  value  of  the  right 
held  by  the  sheriff,  under  his  seizure,  for  hid 
(the  creditor's)  account  In  Smith  ▼.  Charles, 
27  La.  Ann.  504,  also,  the  daim  of  the  cred- 
itor was  recognized  "as  one  having  an  inter- 
est" in  matter  of  the  settlement  of  the  suc- 
cession of  which  his  debtor  was  one  of  the 
heirs.  We  do  not  think  that  we  should  stop 
half  way,  this  court  having  heretofore  de- 
cided that  "any  creditor  or  other  person  in- 
terested" take  in  the  creditor  of  the  heir. 
Rev.  Qv.  Code,  art  1151.  This,  in  our  view, 
hicludes  the  creditor's  right  to  compel  the 
administrator  to  render  an  account  Lastly, 
the  proceedings  by  rule  to  compel  the  admin- 
istrator to  account  has  the  law's  sanction. 
Succession  of  Townsend,  37  La.  Ann.  114. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  annul- 
led, avoided,  and  reversed;  that  the  case  be 
remanded  for  further  proceedings;  that  it  be 
reinstated  on  the  docket  of  the  court  a  qua, 
and  the  issues  tried  in  accordance  with  the 
views  above  expressed.  It  is  ordered  that 
the  defendant  and  appellee  pay  the  costs  of 
both  courts. 


m  La.  Axm.  Sl8) 

OAPPEL  V.  HIS  ORBDITORS.  (No.  12,717.) 
(Supreme  Ooort  of  Louisiana.  Feb.  21,  1808.) 
IwsoLVSRCT— Opposition  of  Orbditor— Feaodu- 

LBNT  SdRRBNDBR. 

1.  A  creditor  may  oppose  a  fraudulent  sur- 
render any  time  from  its  first  appearance  in 
court  down  to  within  10  days  next  following  the 
meeting  of  creditors. 

2.  The  statute,  which  declares  that  a  credit-, 
or,  who  proposes  to  charge  fraud  against  his 
debtor,  shall  do  so  within  the  10  days  next  fol- 
lowing the  meeting:  of  creditors,  fixes  only  the 
limit  of  time  beyond  which  he  may  not  do  so. 

(Syllabus  by  the  CJourt) 

Appeal  from  Judicial  district  court,  parish 
of  Avoyelles;  E.  North  CuUom,  Jr.,  Judge. 

Petition  by  Joseph  Cappel  for  the  privilege 
of  making  a  cession  and  for  the  benefits  of 
the  insolvency  laws.  The  opposition  to  the 
same  by  A.  Baldwin  &  Co.  was  overruled, 
and  they  appeaL    Reversed. 

Couvillon  &  Son,  for  appellants.  A.  J. 
Laf argue  and  Cappel  &  Cappel*  for  appellee. 

BLANCHARD,  J.  In  1883,  and  for  several 
years  prior  thereto,  Joseph  Cappel  conducted 
a  mercantile  business.  He  failed  in  the  year 
named,  ceased  business,  suits  were  brought 
by  his  creditors,  and  judgments  obtained. 
No  settlement  or  adjustment  was  affected. 
Time  passed  on,  some  of  the  claims  and  Judg- 
ments were  permitted  to  prescribe,  and  oth- 
ers were  revived  and  kept  alive.  Among  the 
latter  was  the  Judgment  of  A.  Baldwin  & 
Co.,  opponents  herein,  now  amounting,  prin- 
cipal and  interest  to  more  than  $2,000.  It 
seems  that  execution  issued  on  this  Judg- 
ment in  1807,  and  under  it  a  certain  tract  of 


land,  cohtaining  160  acres,  was  seized.  Fol- 
iQwing  this  seizure  the  Judgment  debtor,  on 
June  14,  1897,  filed  a  petition,  setting  forth 
his  failure  in  business  in  1883,  and  the  caus- 
es therefor,  and  his  continued  insolvency 
and  Inabilily  either  to  meet  his  obligations 
or  to  resume  business.  He  prayed  to  be  per- 
mitted to  make  a  cession  of  his  property  and 
for  the  benefits  of  the  insolvent  laws.  He 
submitted  a  schedule  of  liabilities  and  as- 
sets, a  list  of  creditors,  etc.,  and  asked  that 
a  meeting  of  his  creditors  be  called,  and, 
meanwhile,  that  all  proceedings  against  his 
person  and  property  be  stayed.  An  order  of 
court  was  thereupon  made,  accepting  the 
cession  of  property  for  the  benefit  of  the 
creditors,  directing  a  meeting  of  creditors  to 
be  held,  and  staying  proceedings  against  the 
debtor  and  his  property  as  prayed  for.  The 
only  property  scheduled  by  the  insolvent, 
as  forming  his  estate,  was  the  160  acres  of 
land,  under  seizure  by  Baldwin  &  Co.,  on 
their  Judgment  It  was  given  a  valuation  of 
11,000.  Debts  amounting  to  |6,028.09,  prin- 
cipal, were  exhibited;  the  largest  being  a 
mortgage  claim  for  $4,000,  put  down  in  favor 
of  J.  C.  Cappel,  the  son  of  the  insolvent  No 
mention  is  made  of  the  books,  notes,  ac- 
counts, stock  of  merchandise,  etc.,  belonging 
to  the  business  he  had  conducted  in  1888,  the 
failure  of  which  is  alleged  as  the  reason  of 
his  insolvency  and  the  Justification  of  his 
proposed  cession.  The  meeting  of  creditors 
was  held  on  September  1,  1897.  Certain 
creditors  appeared,  made  proof  of  their 
claims,  voted  to  accept  the  surrender,  for 
the  discharge  of  the  debtor,  for  C.  D.  Cappel 
as  syndic,  and  for  the  sale  of  the  property 
for  cash,  after  80  days'  advertisement.  The 
notary  kept  the  meeting  open  for  13  days, 
though  no  creditors  appeared  after  the  first 
day.  The  only  creditor  named  on  the  sched- 
ule w.  )  took  no  part  in  these  proceedings 
was  A.  Baldwin  &  Co.,  who  held  under. sei- 
zure the  only  property  surrendered.  The 
procds  verbal  of  the  creditors*  meeting  was 
returned  into  court  on  September  14th.  On 
the  1st  of  September,  the  day  the  meeting 
opened,  Baldwin  &  Co.  filed  an  opposition  to 
the  insolvent  proceedings.  They  represented 
Vhey  were  Judgment  creditors  of  Joseph  Cap- 
pel,  and  held  under  seizure  a  certain  tract  of 
160  acres  of  land,  worth  more  than  $2,000; 
that  a  short  while  after  its  seizure  the  Judg- 
ment debtor  filed  insolvent  proceedings;  that 
they  oppose  these  proceedings,  and  the  ces- 
sion, on  the  grounds,  substantially,  that  none 
of  the  parties  placed  on  the  bilan  as  cred- 
itors are  creditors,  save  themselves;  that  the 
cession  is  not  a  bona  fide  surrender,  having 
been  made  more  than  14  years  after  the  al- 
leged cause  of  failure;  that  the  insolvent 
had  failed  to  present  account  for,  or  deliver 
over  the  books,  accounts,  notes,  merchandise, 
etc.,  of  his  mercantile  business;  and  that  he 
had  been  guilty  of  fraud  in  making  disposi- 
tions of  property  and  money  so  as  to  avoid 
the  pursuit  and  reach  gl^ifi^icfflf 4i!P»lJ^fJt 
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demanded  tbat  he  be  adjudged  Inillty  of 
fraud;  that  the  surrender  and  the  appoint^ 
ment  of  syndic  be  disaUowed;  that  the 
whole  proceeding  be  rejected;  and  that  the 
stay  against  the  person  and  property  of  the 
insolvent  be  revoked.  To  this  opposition,  in 
November  following,  the  debtor  filed  an  ex- 
ception of  prematurity,  which  was  sustained, 
and  the  opposition  dismissed.  Following  the 
dismissal  of  the  opposition,  and  on  the  same 
day,  the  debtor  presented  a  petition,  setting 
forth  the  action  taken  at  the  creditors'  meet- 
ing, averring  no  opposition  thereto,  and  pray- 
ing that  the  proceedings  be  approved  and 
homologated,  and  that  the  syndic  named  by 
the  creditors  be  confirmed.  Immediately 
thereupon  the  court  granted  the  order  as 
prayed  for.  From  the  Judgment  dismissing 
their  opposition,  Baldwin  &  Co.  took  a  sus- 
pensive appeal. 

The  only  question  we  can  now  pass  upon 
is,  was  the  ruling  of  the  court  a  qua  on 
the  exception  of  prematurity  correct?  We 
are  constrained  to  hold  it  was  not.  Baldwin 
&  Co.,  Judgment  and  seizing  creditors,  could 
present  their  oppositioil  to  the  insolvent  pro- 
ceedings, to  the  proposed  cession,  charging 
fraud  and  injury,  immediately  upon  the  fil- 
ing of  the  proceedings.  They  did  not  hafe 
to  wait  until  the  meeting  of  creditors  was 
held,  or  until  the  proc^  verbal  had  been 
returned  into  court,  and  then  file  it  within 
10  days  thereafter.  A  creditor  may  oppose 
a  fraudulent  surrender  any  time  from  its 
first  appearance  in  court  down  to  within  10 
days  next  following  the  meeting  of  creditors. 
In  the  instant  case,  the  meeting  of  creditors 
was  held  on  the  1st  of  September.  On  that 
day  all  the  creditors  who  intended  to  par- 
ticipate, participated.  On  that  day  all  the 
votes  intended  to  be  cast  for  acceptance  of 
the  cession  and  for  syndic  were  cast.  That 
was  the  day  the  opposition  was  filed.  It 
was  timely,  not  premature.  It  was  timely, 
even  as  to  the  appointment  of  syndic,  for 
the  creditors  named  that  oflElcial  on  that  day. 
The  statute,  which  declares  that  a  creditor, 
who  proposes  to  charge  fraud  against  the 
debtor,  shall  do  so  within  the  10  days  next 
following  the  meeting  of  creditors,  fixes  only 
the  limit  of  time  beyond  which  he  may  not 
do  so.  Rev.  St  §  1802;  Romano  v.  Creditors, 
46  La.  Ann.  1176,  15  South.  305.  There  is  no 
direction  that  a  creditor  may  not  charge  this 
fraud  prior  to  the  meeting  of  creditors,  and 
no  reason  exists  why  a  creditor,  with  good 
grounds  for  alleging  fraud,  must  withhold 
such  allegations  until  the  creditors  shall 
have  assembled  in  meeting.  Creditors  can- 
not pass  upon  and  decide  questions  of  fraud 
at  their  meeting.  Such  questions  are  for  a 
Jury.  Rev.  St  §  1802  et  seq.  And  because 
the  creditors  may,  at  their  meeting,  decide 
against  acceptance  of  the  surrender,  is  no 
argument  against  the  filing  of  charges  of 
fraud  prior  to  the  meeting.  If,  when  the 
creditors  meet,  they  refuse  to  accept  the  sur- 
render, the  opposition  previously  filed  might, 


perhaps,  prove  unnecessary.  But  the  possi- 
bility or  contingency  of  nonacoeptance  should 
not  militate  against  the  right  of  creditors 
to  attack  a  fraudulent  cession  as  soon  aa 
proceedings  therefor  are  taken.  Besides,  it 
must  be  remembered  that  in  the  preliminary 
order  which  the  Judge  makes,  he  accepts  the 
cession  for  the  benefit  of  the  creditors.  Rev. 
St  S  1780.  So  that  there  is,  from  the  very 
start  a  cession  to  oppose.  Mayewski  v. 
Creditors,  40  La.  Ann.  95,  4  South.  9;  Henry 
V.  Creditors,  46  La.  Ann.  1429,  16  South.  400. 
The  authorities  cited  in  appellee's  brief,  as 
sustaining  a  view  contrary  to  that  herein  an- 
nounced, do  not  sustain  it  Spears  v.  Credit- 
ors, 40  La.  Ann.  652,  4  South.  567;  Block  v. 
Jelfries,  46  La.  Ann.  1111, 15  South.  366;  Hen- 
ry V.  Creditors,  46  La.  Ann.  1428,  16  South. 
400;  Harrison  y.  Creditors,  42  La.  Ann.  1054, 
8  South.  268;  Ooodale  v.  Creditors,  8  La.  128; 
Dreux  v.  Creditors,  2  Mart  (N.  S.)  67.  The 
extent  to  which  those  cases  go  is  in  their 
reference  to  the  10  days  in  which  opposition 
may  be  filed  to  the  procds  verbal  of  the  meet- 
ing of  creditors;  10  days  for  filing  opposition 
to  the  proceedings  of  creditors.  But  char- 
ges of  fraud  against  the  debtor  are  independ- 
ent of  the  meeting  of  creditors,  and  not  af- 
fected by  anything  done  or  not  done  there. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from,  sus- 
taining the  exception  of  prematurity  and 
dismissing  the  opposition. of  A.  Baldwin  & 
Co.,  be  annulled,  avoided,  and  reversed,  and 
it  is  now  ordered  that  the  exception  afore- 
said be  overruled,  and  the  opposition  of  Bald- 
win &  Co.  be  reinstated  and  proceeded  with 
according  to  law.  It  is  further  ordered  that 
all  proceedings  had  and  orders  taken  In  the 
matter  of  the  insolvency  of  Joseph  Cappel, 
to  the  prejudice  of  said  Baldwin  &  Co.,  as 
opposing  creditors,  and  which  could  not  le- 
gally have  been  taken  had  said  opposition 
not  been  dismissed,  are,  so  far  as  the  same 
affects  said  opposition,  set  aside  and  va- 
cated, costs  of  both  courts  to  be  taxed 
against  the  appellee. 

(60  La.  Ann.  23) 

STATE  V.  DILLON.     (Na  12,596.)t 

(Supreme  Court  of  Louisiana.    Nov.  29,  1897.) 

Criminal  Law— Arrest  of  Jodomhnt— Waxvbh 
OF  OamcTioNS. 

1.  Where  a  party  proceeded  against  by  infor- 
mation filed  in  open  court  has  pleaded  to  the 
said  information,  and  gone  to  trial,  and  is  con- 
victed, and  on  his  appeal  the  verdict  of  the  jury 
and  judgment  are  set  aside,  and  the  case  re- 
manded for  further  proceedings,  it  is  too  late  for 
him  to  urge  for  the  first  time,  in  arrest  of  judg- 
ment after  a  second  conviction,  that  the  in- 
formation had  been  filed  without  the  consent  of 
the  court  first  obtained. 

2.  The  defendant  by  pleading  to  an  informa- 
tion, waives  the  objection  that  the  said  infor- 
mation was  filed  without  leave  of  court  first  ol»- 
tained. 

(Syllabus  by  the  Court) 

1  Rehearing  denied  January  10b  IS0Q» 
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Appeal  from  jQdidal  district  court,  parish 
of  West  Baton  Rouge;  B.  B.  Talbot,  Judge. 

Will  DilloD  was  convicted  of  larceny.  A 
motion  in  arrest  of  Judgment  was  sustained, 
and  the  state  appeals.    Reversed. 

Milton  J.  Cunningham,  Atty.  Gen.,  and 
Alex.  Hebert,  Dist.  Atty.  (Pierre  A.  Sim- 
mons, of  counsel),  for  the  State.  Clarence 
S.  H6bert,  for  appellee. 

NICHOLLS,  C.  J.  The  following  entry  ap- 
pears on  the  minutes  of  the  district  court  for 
the  parish  of  Iberville,  under  date  of  the 
14th  September,  1896:  "State  of  Louisiana 
vs.  Willie  Gibson  &  Will  Dillon.  Informar 
tion  Filed  for  Larceny.  Will  Dillon,  being 
present  in  court,  was  regularly  arraigned, 
pleaded  not  guilty,  and  asked  for  trial  by 
Jury,  and  case  assigned.'*  The  defendant, 
DUlon,  was  subsequently  tried  and  convict- 
ed. On  appeal  to  the  supreme  court,  the  ver- 
dict and  Judgment  were  set  aside,  and  the 
case  remanded  for  a  new  trial.  State  v.  Dil- 
lon, 48  La.  Ann.  1366,  20  South.  918.  On  the 
return  of  the  case  to  the  district  court,  de- 
fendant illed  (so  the  minutes  state)  a  **de- 
murrer,*'  which  was  overruled,  and  the  de- 
fendant was  sent  to  trial  On  the  second 
trial  he  was  again  convicted,  but,  the  court 
having  sustained  a  motion  in  arrest  of  Judg- 
ment, the  state  appealed. 

In  the  brief  filed  in  behalf  of  appellee,  it  is 
stated:  "Before  going  to  trial,  accused,  by 
his  counsel,  filed  a  demurrer  to  the  proceed- 
ings, baaed  on  the  fact  that  the  information, 
though  filed  in  open  court,  had  not  been  filed 
with  the  consent  of  the  court  first  obtain- 
ed, as  required  by  the  statute.  This  demur- 
rer was  overruled,  and  the  accused  was  sent 
to  trial.  No  reason  .was  assigned  by  the 
trial  Judge,  and  no  bill  wajs  reserved  by  the 
defense.  Dillon  was  found  guilty.  A  motion 
tor  a  new  trial  was  made  and  overruled, 
and  a  motion  in  arrest  was  presented  by  the 
defendant,  on  the  ground  that  the  Informar 
tion  against  him  had  not  been  filed  with  the 
consent  of  the  court  first  obtained.  The  mo- 
tion was  sustained,  and  the  state,  having  re- 
served a  bill  of  exceptions  to  the  ruling  of 
the  court,  annulling  and  setting  aside  the 
verdict,  prosecutes  this  appeal.*' 

Appellee  calls  our  attention  to  section  977 
of  the  Revised  Statutes,  which  declares  that 
prosecutions  for  offenses  not  capital  may  be 
by  Information  with  the  leave  of  the  court 
first  obtained,  and  contends  that  the  law 
makes  a  consent  of  the  court  prior  to  the 
filing  of  the  same  a  condition  precedent  to 
a  prosecution  under  an  information,  and 
that  evidence  of  such  prior  consent  must  ap- 
pear on  the  face  of  the  record.  The  attor- 
ney general  contends  that  it  is  not  necessary 
that  the  minutes  of  the  court  should  show 
affirmatively  that  the  leave  of  court  was 
first  obtained  to  file  an  information,  and  that 
the  court  ordered  it  filed,  when  the  minutes 
show  ai&rmatively  that  said  information  was 
ofl!ered  to  be  filed  in  open  court,  and  was 
23S0.-21 


filed.  He  also  directs  the  court  to  Act  No, 
35  of  1880,  entitled  "An  act  to  provide  for 
the  trial  of  ofTenses  where  the  penalty  is  not 
necessarily  imprisonment  or  hard  labor  or 
death,"  by  the  second  section  of  which  act 
it  is  provided  that  "district  attorneys  may 
file  informations  in  the  office  of  the  clerk  of 
the  district  court,  which  said  filing  shall  be 
as  valid  as  if  made  in  open  court,"  and  to 
the  fact  that  the  penalty  for  larceny  is  not 
necessarily  imprisonment  at  hai'd  labor  or 
death.  Appellee's  reply  is  that  though,  un- 
der this  act,  the  district  attorney  may  file 
the  information  in  the  clerk*s  office  out  of 
open  court,  he,  none  the  less,  must  have  had 
prior  consent  of  the  court  to  the  information. 
The  information  in  this  case  was  filed  in 
open  court  The  accused  wais  arraigned  up- 
on it,  pleaded  not  guilty,  and  asked  for  trial 
by  Jury.  He  was  tried  and  convicted.  He 
appealed,  and  succeeded  on  appeal  in  hav- 
ing the  verdict  and  Judgment  set  aside,  and 
the  case  remanded  for  further  proceedings. 
It  was  only  upon  the  return  of  the  cause  to 
the  district  court  that  he  urged  for  the  first 
time  that  the  information  had  been  filed 
without  the  consent  of  the  court  first  obtain- 
ed, and,  upon  the  overruling  of  that  com- 
plaint, he  acquiesced  therein,  and  reserved 
no  bill  of  exception.  He  was  tried  a  second 
time,  and  convicted,  and  thereafter  was  suc- 
cessful in  causing  the  proceedings  to  be  ar- 
rested on  a  motion  in  arrest  of  Judgment 

We  are  of  the  opinion  that  the  court  erred. 
Every  affirmative  act  in  the  cause,  from  the 
filing  of  the  information  down  to  the  return 
of  the  cause  to  the  district  court,  evidenced 
the  concurrent  knowledge  and  assent  of  the 
court,  the  state,  and  the  accused  to  the  regu^ 
larity  and  legality  of  the  proceeding  against 
the  present  appellee.  The  administration  of 
criminal  Justice  would  be  thrown  into  disre- 
pute were  an  accused  party  to  be  able  to 
hold  such  an  objection  in  reserve  to  be  util- 
ized only  after  his  case  had  been  remanded 
to  the  district  court  for  a  new  trial  by  the 
supreme  court  It  was  held  by  this  court 
In  State  v.  McCort,  28  La.  Ann.  326,  that 
•*in  a  criminal  case  the  objection  that  there 
was  no  order  of  court  authorizing  the  filing 
of  the  information  comes  too  late  if  only 
made  for  the  first  time  in  the  supreme 
court."  We  are  of  the  opinion  that  defend- 
ant, by  pleading  to  the  information,  waived 
the  objection  he  now  urges.  For  the  rea- 
sons herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  Judgment 
appealed  from  be,  and  the  same  is  hereby, 
annulled,  avoided,  and  reversed,  and  appel- 
lee's motion  in  arrest  is  hereby  overruled 
and  denied,  and  the  cause  reinstated  on  the 
docket  of  the  district  court  It  is  further  or- 
dered that  the  district  court  do  enter  Judg- 
ment in  the  cause  under  the  verdict  therein 
according  to  law,  the  cause  being  remanded 
to  the  district  court  for  that  purpose.  State 
V.  Brown,  21  La,  Ann.  348;  State  v.  Brab- 
son,  38  La.  Ann.  145.    Digitized  by  VjUUV  LC 
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STATE  V.  ASBtJRY  et  el.    (Na  12,014.) 
(Supreme  Court  of  Louisiana.    Dec.  13,  1897.) 
Witness— CoMPETBNCT. 
When  parties  have  been  jointly   indicted 
for  an  offense,  and  only  one  is  put  upon  trial, 
the  others  indicted  are,  under  Act  No.  29  of 
1886,  competent  witnesses  against  the  accused 
on  trial;  this,  whether  they  have  been  convicted 
or  have  pleaded  guilty.    State  v.  Mack,  6  South. 
808,  41  Lia.  Ann.  1079;   State  v.  McManus,  8 
South.  305,  42  La.  Ann.  1194. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  pariah  of 
Iberia;  Felix  Voorhles,  Judge. 

George  Asbury,  Jr.,  jointly  indicted  with  oth- 
ers, was  convicted  of  a  crime,  and  appeals.  Af- 
firmed. 

L.  O.  Hacker,  for  appellant  Asbury.  Miltou 
J.  Ommingham.  Atty.  Qen.,  and  James  Simon, 
Dist.  Atty.  (Pierre  A.  Simmons,  Jr.,  of  counsel), 
for  the  State. 

NICHOLLS,  0.  J.  QeargB  Asbury,  Jr.,  the 
appellant  herein,  having  been  indicted  jointly 
with  Columbus  Henderson  and  Sam  Butler  for 
violation  of  section  852  of  the  Revised  Statutes, 
and  having  been  put  on  trial,  and  found  guilty 
as  charged,  was  sentenced  to  five  years'  im- 
prisonment at  hard  labor  in  the  penitentiary. 
He  has  appealed.  He  reserved  during  the  trial 
two  bills  of  exertion,  identical  in  character, 
differing  only  in  the  fact  that  the  testimony  of 
two  different  witnesses  was  permitted  to  be  re- 
ceived over  defendant's  objections;  a  separate 
bin  being  taken  as  to  each  of  the  witnesses. 
The  bills  declare  that,  the  state  having  offered 
€k)lumbU8  Henderson  and  Sam  Butier  as  wit* 
nesses  against  George  Asbury,  Jr.,  then  being 
on  trial,  the  accused  objected  to  the  wltneaaes 
on  the  ground  that  they  had  been  jointly  in- 
dicted with  him  for  the  same  offense,  and,  be- 
ing on  trial  at  the  same  time  with  the  accused, 
they  were  for  that  reason  not  competent  wit- 
nesses. The  court  tuled  "that,  inasmuch  as  the 
witnesses  placed  on  the  stand  were  no  more  on 
trial  because  they  had  pleaded  guilty  of  the 
charge,  and  the  only  party  on  trial  in  the  case 
before  the  jury  was  Greorge  Asbury,  Jr.  (the 
said  witnesses,  though  convicted,  not  being  on 
trial  with  George  Asbury,  Jr.),  they  were  com- 
petent witnesses,  under  the  provisions  of  Act 
No.  29  of  18S6  and  the  decisions  of  the  supreme 
court  in  State  v.  Mack,  41  La.  Ann.  1079,  6 
South.  808,  and  State  v.  McManus,  42  La.  Ann. 
1194,  8  South.  305." 

The  minutes  show  that  Columbus  Henderson 
and  Sam  Butier  were  arraigned  under  the  in- 
dictment on  the  22d  of  September,  pleaded  not 
guilty,  and  asked  for  trial  by  jury,  and  the  case 
was  fixed  for  trial  for  the  28th  of  the  month; 
that  on  the  23d  of  September  George  Asbury, 
Jr.,  was  arraigned,  pleaded  not  guilty,  and  ask- 
ed for  trial  by  jury,  and  his  case  was  also  set 
for  trial  for  the  28th  of  the  month.  The  mhi- 
utes  of  the  28th  of  September,  under  the  title 
of  "The  State  v.  George  Asbury.  Jr.,  et  al.," 
recite  that  "Columbus  Henderson  and  Sam  But- 


ler, being  brought  Into  court,  withdrew  their 
plea  of  not  guilty,  and  entered  a  plea  of  guilty, 
and  were  remanded  to  jail  to  await  sentence; 
that  the  case  was  called  for  trial  by  juiy  as 
against  George  Asbury,  Jr.,  and  that,  the  state 
and  defendant  being  ready  for  trial,  the  jury 
was  ordered  drawn,  and  was  duly  impaneled 
and  sworn  [naming  the  juryl;  that,  after  hear- 
ing the  testimony  of  witnesses,  arguments  of 
counsel,  and  charge  of  the  presiding  judge,  the 
jury  retired  to  thehr  room  of  deliberation;  that, 
returning  into  court,  the  prisoner  being  pres- 
ent, the  jury  rendered  a  written  yerdlct,  'Guilty 
as  charged;'  that  the  verdict  was  ordered  re- 
corded, the  Jury  discharged,  and  the  prisoner 
remanded  to  Jail  to  await  sentence."  The 
minutes  of  the  15th  of  October,  under  the  title 
of  "The  State  v.  George  Asbury,  Jr.,  et  aL," 
recite  that,  **the  prisoners,  George  Asbury,  Go- 
lumbus  Henderson,  and  Sam  Butier,  being 
brought  into  court,  the  court  sentenced  each  of 
them  to  imprisonment  at  hard  labor  In  the 
penit^itiary  for  five  years."  The  cmly  party 
before  the  oonrt  complaining  is  (3eoige  Asbury, 
Jr. 

It  is  vei7  dear  that,  although  Columbus  Hen* 
derson  and  Sam  Butier  were  jointly  Indicted  for 
the  same  offense  with  George  Asbury,  Jr.,  they 
weronot  tried  at  the  same  time  with  the  latter. 
Asbury  was  tried  by  a  jury,  while  Henderson 
and  Butier  seem  to  have  beoi  sentenced  by  the 
court  on  the  stroigtb  of  their  plea  of  guilty. 
While  the  sentences  of  all  three  were  entered 
at  the  same  time,  the  jury  were  never  called  up- 
on to  pass,  nor  did  they  ever  pass,  upon  thecase 
of  either  Henderson  or  Butler.  The  recital  in 
the  bUls  that  the  parties  named  were,  when  of- 
fered as  witnesses  against  Asbury,  on  trial  with 
the  latter,  under  a  joint  indictment  against  the 
three  for  the  same  offense,  is  not  borne  out 
The  first  section  of  Act  Na  29  (tf  1866  dedans 
that  the  competent  witness  hi  all  criminal  mat- 
ters shall  be  a  person  of  proper  understanding; 
and  the  second  section,  that  the  drcumstanee 
of  the  witness  b^ng  a  party  accused  shall  hi  no 
wise  disqualify  him  from  testifying:  provided, 
that  no  one  shall  be  compelled  to  give  evidence 
against  himself:  and  provided,  that,  tf  the  per- 
son accused  avails  himself  of  this  privilege,  he 
shall  be  subject  to  all  the  rules  that  apply  to 
other  witnesses,  and  may  be  cross-examined  as 
to  all  matters  concerning  which  he  gives  his 
testimony:  and  provided,  further,  that  his  fail- 
ure to  testify  shall  not  be  construed  f<Nr  or 
against  him,  but  all  testimony  shall  be  weighed 
and  considered  according  to  the  general  rules  of 
evidence;  and  the  trial  judge  shall  so  chai^re 
the  jury.  In  State  y.  Mack,  41  La.  Ann.  1082, 
6  South.  809,  this  court  said:  "The  objection 
to  the  competency  of  a  witness,  on  the  ground 
that  he  had  been  convicted  and  sentenced  for 
grand  larceny,  has  no  force  since  Act  No.  29  of 
1886,  which  provides  that  *the  competent  wit- 
ness in  all  criminal  matters  shall  be  a  person  of 
proper  understanding,'  with  certain  exceptions 
not  germane  to  this  point  This  is  the  first 
statute  passed  on  the  subject  in  this  state. 
Prior  thereto  the  fiftSft.;?^Wi  igo|R(ei]?efljl|t  t^ 
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rules  of  the  BugUsb  common  law,  aa  e^tio^r  in 
1805^  which  excluded  convicted  and  sentenced 
felons.  State  y.  MuUoi,  33  La.  Ann.  159;  State 
▼.  Benoit,  16  La.  Ann.  273.  Bnt,  since  the 
matter  has  now  been  regulated  by  statute,  no 
disqualifications  can  now  be  recognized  outside 
thereof."  The  doctrine  announced  in  State  y. 
Mack  was  reaffirmed  In  State  y.  McManus. 

Appellant,  referring  us  to  State  y.  Prud- 
homme,  25  La.  Ann.  522,  in  which  the  court 
aald,  "It  makes  no  difference  whether  an  ac- 
complice who  becomes  a  witness  has  been  con- 
victed or  not,  or  whether  he  be  joined,  or  not, 
in  the  same  Indictment  with  the  prisoner  to  be 
tried,  provided  he  be  not  put  upon  his  trial  at 
the  same  time,"  calls  our  attention  by  italics 
to  the  concluding  words  of  the  quotation.  It  is 
unnecessary  to  express  any  opinion  as  to  what, 
in  the  present  condition  of  our  statutes,  might 
have  been  the  legal  situation  had  On  point  of 
fact)  the  witnesses  named  testified  In  the  cause 
while  on  trial  with  the  appellant  The  facts 
of  the  case  are  not  as  the  bills  of  exception  as- 
sume them  to  be.  We  find  no  legal  ground  for 
reversing  the  Judgment,  and  it  is  hereby  aX- 
firmed. 


(60  La.  Ann.  213) 

MTJBPHT  v.  ROBINSON.     (No.  12,723.) 
(Supreme  C!ourt  of  Louisiana.     March  7,  18d8.) 

Ck)BKBCTIOM  OF  DbBD— PLSADINO. 

L  While  parol  evidence  is  admissible  to  cor- 
rect an  error  in  the  description  of  property 
mortgaged,  yet  a  special  demand  to  correct 
should  be  made,  and  a  correct  description  of 
the  property  should  be  set  forth,  as  part  of  the 
demand  to  correct. 

2.  The  prayer  for  general  relief  does  not  sup- 
ply failure  to  ask  for  an  amendment  of  the 
mortgage  of  property  incorrectly  described. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Calcasieu;  S.  D.  Read,  Judge. 

Action  by  Mrs.  Leonore  Murphy  against 
H«  L.  Robinson  to  foreclose  a  mortgage  and 
to  correct  a  misdescription  of  the  property 
mortgaged.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Paul  A.  Sompayrac,  toe  appellant.  Joseph 
Moore,  for  appellee. 

BREAUX,  J.  This  was  an  action  of  fore- 
closure of  a  mortgage  via  ordinaria,  and  to 
correct  an  erroneous  description  of  the  prop- 
erty mortgaged.  The  defendant  is  an  ab- 
sentee, represented  by  a  curator  ad  hoc.  In 
her  petition  plaintiff  sets  forth  her  claim, 
and  alleged  that  an  error  was  committed  in 
the  deed  of  mortgage  she  holds,  signed  by 
the  defendant  as  mortgagor.  The  error  was 
one  of  description.  The  property  is  describ- 
ed in  the  deed  of  mortgage  as  the  southwest 
quarter  of  block  E  of  the  Reid  subdivision  of 
lands  in  Lake  Charles,  having  a  front  of  133 
feet  on  Moss  street,  by  a  depth  running  back 
east  between  parallel  lines  133  feet  The 
property  is  not  in  block  E,  but  immediately 
koutb  of  bk)ck  E,  and  is,  in  the  first  place, 


described  In  plaintiff's  petition  as  it  is  de- 
scribed in  the  deed  of  mortgage  as  originally 
given.  Petitioner  alleged,  in  the  second 
place,  in  a  second  attempt  at  describing  the 
property,  that  there  is  error  in  this  descrip- 
tion, owing  to  the  fact  that  it  was  copied 
from  the  deed  of  purchase  under  which  the 
mortgagor  became  the  owner  of  the  proper- 
ty, and  in  this  attempt  at  description  again 
the  property  was  erroneously  described.  Pe- 
titioner alleged  that  the  property  is  not  with- 
in the  limits  of  block  E,  and  that  It  is  at  the 
northeast  comer  of  Moss  and  Division  streets, 
and  that  it  has  a  front  of  133  feet  by  a 
depth  of  the  same  number  of  feet  This, 
also,  it  appears,  was  an  error.  An  attempt 
was  made  to  amend  the  petition  on  the  day 
the  case  was  tried.  The  amendment  wis 
filed  tQo  late,  and  was  an  amendment  which 
should  have  been  served.  It  was  not  a  mere 
omission  In  pleading,  or  amendment  correct- 
ing the  defect  of  an  original  petition.  Testi- 
mony offered,  but  excluded  on  grounds  urged 
by  the  curator  ad  hoc,  was  at  variance  with 
the  alleged  correct  description.  The  curator 
ad  hoc  pleaded  a  general  denial,  and  special- 
ly alleged  that  the  property  upon  which 
plaintiff  claimed  a  mortgage  was  not  proper- 
ty mortgaged.  The  error  of  description  was 
made  manifest  by  the  tefftimony  offered,  but 
excluded  on  the  alleged  ground  that  a  writ- 
ten act  cannot  be  changed  or  modified  by 
parol  testimony,  that  the  error  waa  not  al- 
leged sufficiently  to  admit  proof,  and  that 
plaintiff  had  failed  to  pray  for  an  amend- 
ment of  the  description  of  the  property  mort- 
gaged. The  suit  was  dismissed  on  the 
ground  that  plaintiff  had  failed  to  make  out 
a  case.  From  the  Judgment  of  dismissal 
plaintiff  prosecutes  this  appeal. 

The  first  question  before  us  for  our  deter- 
mination is  whether  plaintiff  could  prove 
that  there  was  error  In  the  description,  un- 
der sufficient  allegation,  and  have  the  deed 
of  mortgage  amended  so  as  to  embrace,  the 
property  actually  mortgaged  and  foreclose 
the  mortgage  in  one  suit  The  question  is 
not  res  nova.  This  court  held  in  two  cases 
that  parol  evidence  is  admissible  to  correct 
the  description  of  real  estate  mortgaged,  and 
make  the  deed  correct  evidence  of  the  inten- 
tion of  the  parties.  Levy  v.  Ward,  33  La. 
Ann.  1033;  Armstrong  v.  Armstrong,  36  La. 
Ann.  549;  Moore  v.  Stancel,  Id.  820.  Rea- 
son and  authority  do  not  suggest  that  two 
suits  should  be  brought,— one  to  have  the 
acts  amended  to  conform  with  the  intention 
of  the  parties,  and  the  other  to  foreclose  the 
mortgage  via  ordinaria.  But  plaintiff,  in  or- 
der to  have  the  correction  made,  must  set 
forth  the  correct  description  In  his  petition, 
and  ask  to  have  the  act  amended  in  accord- 
ance with  allegation  made.  In  this  plaintiff 
has  failed.  We  think.  In  view  of  this  fact, 
that  the  Judgment  appealed  from  Is  not  er- 
roneous. It  has  been  decided  by  this  court 
that  in  petitory  actions  a  legal  descriptiop 
is  required,  so  that  courts  may  know  whsnv 
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they  have  to  decide,  and  the  public  what  has 
been  decided.  A  designation  by  public  metes 
and  bounds,  section  lines,  surveyors*  marks, 
natural  limits,  or  adjacent  properties  whose 
boundaries  are  of  record,  should  be  given. 
The  same  requirement  applies  to  mortgages, 
in  so  far  as  necessary  to  a  sufQcient  identi- 
fication and  definition  of  the  property  mort- 
gaged. It  was  the  duty  of  plaintiff  to  make 
her  demand  clear  and  definite. 

We  cannot  yield  to  equities  so  far  as  to 
grant  relief  beyond  that  specially  asked. 
The  prayer  for  general  relief  did  not  have 
the  effect  of  supplying  the  omission  of  need- 
ful allegations  and  prayer  to  amend  the 
mortgage  of  plaintiff.  But  there  was  no  ne- 
cessity to  dismiss  the  suit  in  the  lower  court. 
The  case  might  have  remained  on  the  docket, 
and  proper  amendment  and  correction,  made 
after  required  notice.  It  Is  therefore  order- 
ed, adjudged,  and  decreed  that  the  judgment 
appealed  from  is  annulled,  and  the  case  is 
remanded,  to  enable  the  plaintiff  to  amend 
her  petition,  to  notify  the  defendant,  and  to 
be  tried  and  decided  after  having  admitted 
evidence  admissible  under  the  rules  of  evi- 
dence. It  Is  further  ordered  that  the  costs 
of  appeal  be  paid  by  the  appellee. 


(50  La.  Ann.) 

HOLMES  V.  HOLMES.    (No.  12,485.) 

(Supreme  Oonrt  of  Louisiana.     Jan.  10,  1898.) 

Sepabation  from  Bed  and  Board— Cbueltt. 
The  proof  disclosing  that  a  voluntary  sep- 
aration of  the  spouses  was  principally  induced 
by  the  open,  puDlic,  and  notorious  association 
by  the  husband  with  a  married  woman  under 
suspicious  circumstances,  continuing  through  a 
series  of  seven  years,  and  culminating  in  an 
open  conflict  between  them  on  a  much-frequent- 
ed thoroughfare  of  a  populous  city,  a  case  is 
presented  by  the  wife  entitling  her  to  a  sepa- 
ration from  bed  and  board  and  of  property  from 
her  husband.  Such  a  course  of  conduct  is  the 
very  refinement  of  cruelty  and  ill  treatment  on 
the  part  of  the  husband. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Mrs.  Avaline  Ober  Holmes 
against  John  Holmes  for  separation  of  com- 
munity property  and  of  the  marital  rela- 
tions. From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

William  S.  Benedict  and  Percy  S.  Bene- 
dict, for  appellant  William  S.  Parkerson, 
for  appellee. 

WATKINS,  J.  This  action  has  for  Its  ob- 
ject a  separation  from  bed  and  board  and  a 
separation  of  property,  and  It  Is  accompanied 
by  appropriate  preliminary  orders  ancillary 
thereto;  and  the  plaintiff's  claim  to  relief  is 
founded  upon  alleged  excesses,  cruel  treat- 
ment, and  outrages  on  the  part  of  the  defend- 
ant, his  assault  upon  her,  and  an  attempt  to 
take  her  life,  and  his  outrageous  conduct  in 
openly  defaming  her  and  her  children.    As 


adjuvatory  to  the  foregoing,  petitioner  alleges 
that  her  husband  has  been  guilty  of  "illegal 
and  immoral  associations  and  acts  with  a 
woman  in  this  city,  continuously  for  seven 
years  last  past,  and  still  persists  therein," 
though  the  name  of  the  woman  is  withheld, 
and  she  Is  not  made  a  co-respondent.  She 
further  charges  that,  by  reason  of  said  il- 
legal and  Immoral  associations,  "he  gives 
no  time  nor  attention  to  his  family,  neglects 
[her]  and  the  children,  throwing  opprobrium 
upon  them  by  his  conduct,  and  depriving 
them  of  the  benefits  which  should  be  theirs 
in  good  society,**  thereby  rendering  their  fur 
ther  living  together  as  man  and  wife  insup- 
portable. Petitioner  charges  that  upon  one 
occasion,  "on  the  public  highway,  while 
walking  arm  In  arm  v^th  this  woman,  the 
defendant  attempted  [her]  life,  raising  a 
heavy  cane  wherewith  to  assault  her,  and, 
upon  being  cautioned  by  friends  against  so 
doing,  he  handed  the  weapon  to  the  woman, 
telling  her  'to  beat  out  her  God  damned 
brains,"'  meaning  the  petitioner.  She  fur- 
ther avers  that,  even  after  the  aforesaid  oc- 
currence, she  expressed  a  vrllllngness  (in  or- 
der to  avoid  a  scandal  and  for  the  sake  of 
their  children)  "to  forgive  the  defendant,  so 
far  as  to  live  under  the  same  roof  with  him, 
but  apart  from  him  (as  she  has  done  for 
more  than  six  years),  provided  he  would 
give  up  his  associations  with  that  woman; 
but,  on  the  contrary,  he  has  persistently  re- 
fused to  do  so,  and  she  fears  bodily  harm 
from  him."  She  further  avers  "that  defend- 
ant's acts  and  conduct  otherwise  with  said 
woman  have  been  common  talk,  and  have 
been  publicly  proclaimed  as  immoral  and  Il- 
legal"; and  she  has  recently  ascertained  that 
he  openly  proclaims  that  he  will  give  up 
home  and  children  for  said  woman.  But 
petitioner  makes  no  charge  of  criminal  in- 
tercourse or  adultery  between  the  defendant 
and  the  woman  who  Is  referred  to."  The  de- 
fendant, for  answer,  pleads  the  general  is- 
sue, and  then  specially  denies  that  he  has 
ever,  at  any  time,  been  guilty  of  excesses, 
cruel  treatment,  or  outrages  of  any  kind  to- 
wards his  wife,  or  that  he  ever  defamed  her 
to  any  one,  at  any  time,  or  in  any  place, 
openly,  publicly,  or  privately.  He  specially 
denies  that  he  has  ever,  at  any  time,  been 
guilty  of  any  lUegal  or  immoral  association 
with  any  woman,  in  this  city  or  elsewhere; 
but  he  avers,  on  the  contrary,  that  during 
all  the  years  of  his  married  life,  he  has  been 
faithful  and  true  to  his  wife,  has  been  sober 
and  Industrious,  and  that  he  has  provided  her 
and  his  children  with  every  possible  com- 
fort and  luxury,  having  for  many  years  had 
his  life  insured  for  the  benefit  of  his  wife 
and  children.  He  alleges  that  all  this  time, 
not  otherwise  occupied  with  his  business,  he 
has  given  to  his  family,  and  spent  at  home, 
notwithstanding  his  wife  repeatedly  Intro- 
duced people  into  the  house  whom  she  knew 
to  be  exceedingly  objectionable  to  him,  and 
IB  many  other  wag^.^^e^^oj^^g^^ 
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agreeable  and  unpleasant  for  blm.  The  de- 
fendant then  avers  that  "such  is  the  temper 
and  disposition  of  his  said  wife  that,  for 
many  years  past,  his  llylng  with  h'er  under 
a  common  roof  as  man  and  wife  has  been  an 
Intolerable  burden;  that  by  her  continuous 
and  repeated  attacks  upon  him,  and  annoy- 
ances of  every  conceivable  kind  (almost  from 
the  time  of  their  marriage),  she  has  complete- 
ly destroyed  all  love  or  affection  which  he 
ever  entertained  for  her,"  etc  He  avers 
"that  aU  the  allegations  of  plalntifTs  peti- 
tion are  unfounded  In  fact,  false,  and  untrue, 
and  that  she  is  not  entitied  to  the  relief  she 
asks  at  the  hands  of  the  court*'  And.  as- 
suming the  character  of  plaintiff  in  recon- 
vention, he  alleges  that  he  cannot  longer 
stand  in  the  relation  of  husband  to  the  plain- 
tiff for  the  following  reasons,  via.:  (1)  "That 
on  the  15th  of  July,  1890,  in  the  presence  of 
his  children  and  of  other  persons,  on  a  pub- 
lic street  of  the  city  of  New  Orleans,  [the 
plaintiff]  publicly  defamed  [him],  by  accus- 
ing him  of  adultery;  and  that  she  had  re- 
peatedly, up  to  that  time,  and  continuously 
since,  to*  various  persons,  and  at  various 
thnes,  publicly  defamed  [him],  and  In  the 
ptesence  of  his  children  and  servants*';  glv- 
taig  full  particulars  of  names,  dates,  and 
places  of  the  several  occurrences.  (2)  That 
on  the  6th  of  February,  1896,  on  a  public 
street  of  the  city  of  New  Orleans,  the  plain- 
tiff did  actually  attack  him,  using  insulting 
epithets  In  the  presence  of  Mrs.  0.  S.  Bud- 
decke  and  her  two  daughters;  and  tiiat  up* 
on  said  occasion  she  did  "strike  the  lady 
with  whom  he  was  in  company  in  the  face, 
abusing  and  insulting  them  both  in  a  most 
violent  and  outrageous  manner;  that  she  did 
not  return  to  her  said  domicile  that  night, 
nor  for  13  days  thereafter,"  and,  when  she 
did  return,  she  agabi  publldy  defimned  him, 
by  assigning  as  a  reason  for  her  absence 
from  home,  to  Miss  Holmes  and  h&c  chil- 
dren and  to  numerous  other  persons,  "that 
she  feared  that  this  woman  and  he  would 
murder  her.*'  He  alleges  that  the  conduct 
of  his  wife  has  been  such  that  he  has  not 
lived  with  her  as  her  husband  since  the  15th 
of  July,  1890,  and  that  she  has  been  guilty 
of  such  acts  as  to  bring  his  good  name  into 
disrepute,  and  by  her  conduct  has  defamed 
him  to  the  entire  public,  to  the  neighbors, 
friends  and  strangers  alike;  "that  such  has 
been  her  desire  to  annoy,  insult,  injure,  and 
abuse  him  that  she  has  even  disturbed  the 
rest  of  the  dead,  [by  ordering]  tiie  undertak- 
er to  remove  the  bodies  of  two  of  his  chil- 
dren from  his  own  family  tomb  (the  tomb 
where  his  father  and  other  members  of  his 
family  are  burled),  in  Washington  Cemetery, 
to  the  family  tomb  of  the  Obers,  in  the 
Metairie  Cemetery";  said  removal  having 
been  performed  without  his  knowledge  or 
consent,  and  the  act  having  been  intended 
for  the  purpose  of  insulting  and  defaming 
him  to  the  public.  He  further  represents 
.  "that,  in  spite  of  all  these  Intolerable  acts 


and  doings,  he  bore  with  them  without  com- 
plaint and  submissively,  in  order  to  keep  up 
appearances  for  the  sake  of  his  children;  but 
now  that  plaintiff  has  brought  the  matter 
into  court,  he  Is  desirous  of  being  relieved 
from  this  Intolerable  burden,  in  order  that 
he  may  pass  the  remainder  of  his  life  in 
peace  and  quiet."  Therefore  he  prays  that 
the  demands  of  the  plaintiff  be  rejected,  and 
that  he  have  acd  recover  Judgment  upon  his 
reconventional  demand  against  the  plaintiff, 
decreeing  a  separation  from  bed  and  board 
between  them,  and  a  separation  of  property 
as  well.  On  the  trfal  there  was  Judgment 
rejecting  the  plalutiflTs  demands,  and  one 
rendered  In  favor  of  the  defendant,  upon  his 
reconventional  demana,  decreeing  a  separa- 
tion from  bed  and  board  between  the  spouses; 
and  it  is  from  that  decree  the  plaintiff  pros- 
ecutes this  appeal,  after  having  unsuccess- 
fully applied  for  a  new  trial. 

A  great  many  witnesses  were  interrogated 
upon  either  side  of  the  controversy,  and  their 
testimony  is  replete  with  the  disagreeable  de- 
tails of  the  troubles  which  have  existed  be- 
tween the  spouses  for  flulte  a  number  of  years, 
having  their  origin  soon  after  their  marriage, 
and  which  were  at  times  most  acrimonious, 
and  scandalous  in  the  extreme;  both  of  the 
parties  being  p«<Bons  of  respectability,  and 
eojoylng  an  otherwise  fair  standing  in  good  so- 
ciety. Indeed,  the  proof  is  clear  to  the  effect 
that  the  marital  r^ations  of  the  parties  became 
so  strained  that  the  husband,  though  occupying 
a  room  in  the  common  domicile  of  the  family, 
has  not  for  several  years  sustained  that  rela- 
tion to  his  wife,  but  has  kept  aloof  from  her  at 
all  times,  as  if  they  had  been  actually  separat- 
ed from  each  other  Judicially.  The  question 
is,  which  of  the  parties  is  responsible  for  this 
unfortunate  condition  of  things?  The  learned 
Judge  of  the  district  court,  **who  saw  and  heard 
the  witnesses,"  considered  the  plaintiff  in  fault; 
and  we  are  to  determine  from  the  evidence 
whether  or  not  his  Judgment  was  errcmeous. 
The  purport  of  the  evidence  Is  that  very  inti- 
mate and  supposedly  Imprc^ter  relations  had 
existed  between  the  defendant  and  a  married 
woman  who  resides  in  the  city  of  New  Orleans, 
and  that  for  many  years  he  had  been  a  fre- 
quent visitor  at  her  house;  that  he  had  been 
frequently  seen  in  company  with  that  lady,  at 
the  theater,  at  restaurants,  on  Canal  street, 
and  at  West  End,— on  some  occasions  in  com- 
pany with  friends,  and  on  others  alone.  The 
proof  shows  that  the  lady  referred  to  and  her 
husband  are  living  apart,  and  that  she  de- 
pends, partly  at  least,  upon  members  of  her 
family  for  support  and  maintenance.  One  of 
the  sons  of  the  plaintiff  and  defendant  testifies 
that  the  relations  between  his  parents  have  not 
been  pleasant  during  the  last  seven  years,  and 
that  Mrs.  Laura  Oummings  had  been  the  cause 
of  the  unpleasantness  between  them;  that  he 
knows  of  his  father's  frequent  visits  to  her; 
that  on  one  occasion,  in  1890,  he  accompanied 
his  mother  to  West  End,  and,  while  on  the 
train,  they  saw  the  defendant  and  said  lady 
Digitized  by  VaOiJ  V  LC 
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occupying  a  seat  on  the  train  together;  that, 
after  their  return  from  West  End,  something 
occurred  between  his  father  and  mother,  which 
he  did  not  witness,  and  cannot  therefore  relate; 
but  he  does  know  that  his  father  came  home 
a  short  time  after  the  witness  did,  and  went 
into  a  room  separate  and  distinct  from  the 
family  room,  "and  that  he  and  his  mother  have 
not  occupied  the  same  room  since  that  time." 
All  of  the  defendant's  witnesses  speak  of  the 
relations  between  the  defendant  and  the  said 
lady  as  having  been  for  several  years  open  and 
public,  but  at  the  same  time  unsuspicious,  not- 
withstanding they  subjected  themselvefl  to  le- 
gitimate criticism  on  account  of  same.  All 
the  testimony  Indicates  very  clearly  ^t  the 
trouble  between  the  spouses  was  occasioned  by 
the  defendant's  supposed  illicit  Intimacy  with 
said  lady.  Those  relations  constitute  the  ba- 
sis of  the  plaintiff's  charges,  and  their  ground- 
lessness is  made  the  bulwark  of  the  defend- 
ant's reconventlonal  demand.  Several  witness- 
es testify  to  the  good  character  and  social 
standing  of  the  said  lady,  and  several  members 
of  that  lady's  family  affirm  that  she  was 
guilty  of  no  Improper  relations  with  the  de- 
fendant. Other  testimony  sliows  that,  for 
many  years  prior  to  the  voluntary  separation  of 
the  spouses,  pleasant,  intimate,  social  relations 
and  intercourse  existed  between  Mr.  and  Mrs. 
Holmes  and  said  hidy,  and  that  she  accompa- 
nied them  one  summer  to  the  Virginia  Springs; 
that  during  that  period  they  were  inseparable 
and  devoted  friends.  It  is,  however,  disclosed 
by  the  testimony  that,  contemporlmeously 
with  the  sudden  rupture  of  these  pleasant  so- 
cial relations,  the  defendant  made  Mrs.  Oum- 
mings  a  present  of  his  photograph,  and  that, 
notwithstanding  its  return  soon  after,  the  plain- 
tiff was  very  much  dissatisfied  about  it,  and 
that  dissatisfaction  was  increased,  and  her 
mind  inflamed  in  regard  to  it,  by  the  hitemper- 
ate  criticism  of  the  act  by  one  of  her  lady 
friends.  In  this  way,  by  slow  and  impercepti- 
ble degrees,  the  spouses  drew  apart;  the  plain- 
tiff insisting  upon  her  husband  giving  up  the 
society  of  said  lady,  on  the  ground  that  thehr  re- 
lations were  improper,  and  the  defendant  de- 
clining to  do  so,  averring  that  they  were  not 
All  the  witnesses  concur  in  the  statemoit  that 
the  defendant  has  at  all  times  been  a  good, 
kind,  and  affectionate  father  and  husband,  and 
that  he  was  at  no  time  harsh  or  abusive  of  the 
plaintiff;  that  he  supplied  his  famUy  with  all 
the  comforts  and  luxuries  of  life  without  limit, 
notwithstanding  his  separation  from  his  wife. 
Those  unhappy  relations  continued  between 
the  spouses,  and  their  separation  has  been  com- 
plete, for  seven  years;  and  the  intimate  rela- 
tions between  the  defendant  and  said  lady 
never  ceased  during  that  period  of  time.  Fi- 
nally a  climax  was  reached,  on  the  6th  of  Feb- 
ruary, 1896,  and  the  occurrence  is  best  describ- 
ed l^  one  of  the  plaintiff's  witnesses,  and  we 
have  extracted  the  following  from  her  testi* 
mouy,  viz.:  "On  the  6th  of  February,  1896, 
Mrs.  Holmes  came  to  witness*  house,  to  return 
some  borrowed  money;  and  witness,  with  Mrs. 


Holmes,  in  company  with  her  two  daughters, 
Eva  and  Belle,  tnok  a  walk,  for  the  purpose  of 
purchasing  groceries,  etc;  walked  down  Mag- 
azine street  to  Felicity,  and  then  to  St  Charles 
avenue.  When  they  arrived  in  front  of  Mr. 
P'arrar's  house  (above  Jackson  street),  witness 
observed,  walking  together,  John  Holmes  and 
said  lady.  Mrs.  Holmes  stated  she  wajs  going 
to  do  nothing  but  pass  them  by,  that  they 
might  know  she  had  seen  them.  Accident- 
ally, Mrs.  Holmes'  cape  touched  that  lady,  who 
drew  back  in  a  crouching  way,  dose  to  Mr. 
Holmes,  exclaiming,  *Mrs.  Holmes!'  Where- 
upon Mrs.  Holmes  said,  'Tes;  this  is  Mrs. 
Holmes,'  and,  turning  towards  her  husband, 
said,  'Is  this  the  way  you  are  in  the  habit  of 
spending  your  evenings?'  Mr.  Holmes  then, 
with  a  little  cough,  remarked,  'Well,  not  ex- 
actly, but  we  enjoy  it  exceedingly.'  The  lady, 
taking  courage  from  his  words,  repeated  the 
words  of  Mr.  Holmes  by  saying,  *We  do*  In- 
deed, enjoy  it  exceedingly,'  and,  turning  in  a 
very  sneering  way  to  Mrs.  Holmes,  said,  *How 
do  you  like  it?  And  Mrs.  Holmes,  with  her 
fist  in  the  lady's  face,  answered,  *Mrs.  •  •  •' 
Then  she  said,  'Why!  That  horrible  woman 
has  struck  me.'  And  then,  taking  courage, 
she  sprang  towards  Mrs.  Holmes,  as  if  she  was 
going  to  hit  her,  when  Mr.  Holmes  raised  his 
stick,  and  said,  'Take  this  stick,  and  give  her 
bell,  and  knock  her  damn  brahis  out'  That  is 
all  I  know."  The  witness  tben  states  that  she 
jumped  between  them,  and  took  plaintiff  by 
the  arm,  and  carried  her  to  her  house,  and  had 
her  remain  there  about  15  days,  feeling  afraid 
for  her  (Mrs.  Holmes)  to  return  to  her  home 
after  the  incident  which  is  above  related.  The 
two  daughters  of  this  witness  substantially 
confirm  their  mother's  statement;  and  the 
aforesaid  lady,  as  a  witness,  was  not  interro- 
gated on  that  question,  and  she  consequently 
neither  affirmed  nor  denied  It,  resting  herself 
content  with  a  declaration  of  her  chastity. 

To  this  state  of  facts  it  becomes  our  duty 
to  apply  the  law,  and  render  judgment  ac- 
cordingly. The  Gode  declares  that  a  sep- 
aration from  bed  and  board  may  be  claimed 
reciprocally  "on  account  of  •  •  •  excess- 
es, cruel  treatment,  or  outrages  of  one  of 
them  towards  the  other,  if  •  •  •  such 
ill  treatment  is  of  such  a  nature  as  to  ren- 
der living  together  hisupportable."  Rev.  Civ. 
Code,  art.  188.  To  our.  thinking,  it  would 
be  difficult  for  any  one  to  peruse  this  rec- 
ord without  being  impressed  with  the  con- 
viction that  the  defendant's  course  of  con- 
duct towards  his  wife  for  a  period  of  seven 
years  was  the  essence  of  cruel  treatment,— 
the  very  refinement  of  cruelty.  For  what 
more  galling  and  cruel  could  any  course  of 
conduct  by  a  husband  to  a  wife  be  than 
open,  public,  and  continuous  association 
with  a  married  woman  of  her  acquaintance, 
and  more  particularly  with  one  who  was  her 
former  friend,  she  believing  that  their  inter- 
course was  illicit?  As  to  whether  this  cruel 
treatment  was  of  such  a  character  as  to  ren- 
der their  living  together  insupportable  is 
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best  Illustrated  by  the'  open  conflict  which 
ensued  between  the  parties  on  one  of  the 
principal  streets  of  the  city,  in  presence  of 
several  witnesses,  and  is  fully  attested  by 
the  evidence  of  a  distinguished  divine,  who 
expressed  the  opinion  that  a  reconciliation 
between  them  was  '^entirely  impracticable/' 
because  he  was  thoroughly  satisfied  'that 
the  differences  between  them  could  not  be 
reconciled."  While  it  is  true  that  the  de- 
fendant did  not  actually  commit  an  assault 
and  battery  upon  his  wife,  he  did  openly  and 
publicly  come  to  the  rescue  of  said  lady, 
with  whom  he  -was  promenading  the  street 
at  the  time,  championing  her  cause  against 
his  wife,  and  raised  his  walking  cane  in  a 
threatening  attitude,  and  offered  it  to  her, 
and  urged  her  to  strike  his  wife  with  It, 
accompanying  the  act  with  obscene  words 
and  oaths.  Such  proceedings  must  meet 
with  prompt  and  vigorous  condemnation  by 
a  court  of  justice.  In  our  opinion,  the  plaln- 
tifTs  case  is  supported  by  the  evidence,  and 
she  is  entitled  to  Judgment.  It  is  therefore 
ordered  and  decreed  that  the  judgment  appeal- 
ed from  be  annulled  and  reversed;  and  it  is 
further  ordered  and  decreed  that  the  plaintiff 
be  s^arated  in  bed  and  board  from  her  hus- 
band, and  there  be  also  a  separation  of  goods 
and  property  between  them,  and  that  all 
costs  be  taxed  against  the  defendant. 

MHjTjER,  J.    I  concur  In  the  decree. 

On  Application  for  Rehearing. 

(March  21,  1898.) 

RIiANOELA.RD,  J.  A  careful  re-examina- 
tion of  the  case  has  served  to  fortify  the 
court  in  the  conclusions  heretofore  announ- 
ced. The  evidence  shows  that  this  husband 
and  wife  lived  happily,  in  a  well  appointed 
and  conducted  home,  until  the  husband's 
partiality  for  the  company  of  a  married 
woman,  continued  through  years,  gave  the 
wife  just  cause  for  complaint,  and  led  to 
the  estrangement,  and  finally  the  practical 
separation,  of  the  couple  as  man  and  wife. 
No  adultery  on  the  part  of  the  husband  with 
the  lady  in  question  is  either  charged  or 
shown.  On  the  contrary,  we  acquit  him  and 
her  of  such  offending,  both  on  his  affidavit 
to  the  averments  of  the  answer  filed  in  his 
behalf  in  the  case,  and  on  the  testimony  of 
the  lady  referred  to,  who,  called  as  a  wit- 
ness, negatives  positively  any  such  inter- 
course.' Nor  do  we  think  that  the  single 
offer  of  violence  on  the  street,  on  the  6th 
of  February,  1896,  referred  to  in  the  opin- 
ion In  chief*  is  of  itself  sufficient  to  justify  a 
decree  in  favpr  of  the  wife.  There  was  no 
actual  violence;  only  a  demonstration  there- 
to. It  was  but  the  one  act  of  the  kind  in 
a  long  married  life,  during  the  greater  part 
of  which  the  husband's  conduct  was,  in  the 
highest  degree,  proper  and  exemplary.  His 
raising  his  stick  on  the  occasion  referred  to, 
and  the  unbecoming  language  accompany- 


ing it,  are  attributed  to  the  rage  and  ex- 
citement he  was  laboring  under  at  the  mor 
ment,  and,  standing  alone,  would  not  war- 
rant the  judgment  of  separation  from  bed 
and  board  awarded  the  wife.  But  this  cir- 
cumstance, connected  with  the  strained  rela- 
tions between  these  parties,— their  aversion 
for  one  another  and  actual  separation  for 
seven  years,— brought  about  by  the  willful 
persistence  of  the  husband  in  continuing  his 
open  attentions  to  the  aforesaid  married 
woman,  does,  in  our  oi^nion,  make  out  the 
wife's  case.  The  evidence  satisfies  us  that 
had  the  husband,  after  the  first  rupture  caus^ 
ed  by  his  attentions  to  the  lady  referred  to, 
discontinued  his  frequent  visits  to  her  home 
and  attentions  to  her  elsewhere,  an  easy 
reconciliation  between  the  spouses  could  and 
would  have  been  effected;  and  we  think 
this  was  true  for  several  years  after  the 
unpleasantness  began.  But,  as  the  hus- 
band's course  of  conduct  remained  unchan- 
ged, the  differences  between  himself  and  wife 
became  greater;  they  drew  further  and  fur- 
ther apart,  until,  at  last,  mutual  forgive 
ness  and  reconciliation  became  impossible, 
as  discovered  by  the  eminent  and  beloved 
divine,  of  whose  congregation  they  were 
members,  who  essayed  the  dilficult  and  deli- 
cate task.  We  find  that  these  troubles  of  a 
married  life,  begun  auspiciously  and  contin- 
ued happily  until  a  family  of  five  children 
were  reared  well  towards  manhood  and 
womanhood,  were  primarily  the  fault  of  the 
husband,  which  has  been  persisted  in,  and 
that  much,  If  not  all,  of  the  conduct  of  the 
wife,  of  which  he  complains,  is  directly 
traceable  to  the  provocation  furnished  by 
him.    Rehearing  refused. 


(60  La.  Ann.  2B|> 

STATE  ex  rel.  IMMANUEL  PRESBYTERIAN 

CHURCH  V.  RIEDY.    (No.  12,612.)i 

(Supreme  Court  of  Louisiana.    Feb.  7,  1898.) 

Abatembnt— Another  Action  Pending— Plbad- 

1K0— Rblioioos  SociETiBs— Property  Riobts 

—  MaNDAHOB— ik>OKB  AND  PAPBKS. 

1.  Ttie  pendency  of  another  suit  between  the 
same  parties,  for  the  same  object,  arising  out 
of  the  same  cause  of  action,  will  not  abate  the 
suit  unless  specially  pleaded  in  limine. 

2.  The  court  will  not  supply  the  plea,  although 
evidence  was  admitted  without  objection. 

3.  Where  the  matter  relates  to  property 
rights  of  religious  societies,  the  controversy  is 
generally  to  be  decided  as  other  controversies 
between  persons. 

4.  Mandamus  will  lie  to  compel  one  who,  as 
an  officer  of  a  religious  corporation,  obtained  the 
possession  of  the  books  and  records,  to  deliver 
them  to  his  successors,  who  are  properly  enti- 
tled to  them. 

5.  The  books  and  records  being  subject  to 
Inspection  by  those  having  an  interest,  the  cor- 
poration is  entitled  to  a  prompt  remedy  to  have 
them  restored.    Code  Prac.  arts.  831,  832. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frank  A.  Monroe,  Judge. 


1  Rehearing  denied  March  21,  1898. 
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Application  by  the  state  ex  reL  Immaniiel 
Presbyterian  Church  against  Owen  Rledy 
for  a  writ  of  mandamus  to  compel  delivery 
of  church  records  and  books.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Benjamin  Rice  Forman,  for  appellant  J. 
H.  Ferguson  and  Edwin  T.  Merrick,  for  ap- 
pellee. 

BREAUX,  J.  This  was  an  appeal  from  a 
judgment  of  the  district  court  quashing  the 
writ  of  provisional  mandamus  issued,  and 
refusing  relator's  application  and  dismissing 
Its  suit  as  in  case  of  nonsuit.  The  relator 
was  incorporated  under  the  laws  of  this 
state.  It  alleges:  That  respondent,  Riedy, 
was  lately  acting  pastor  of  its  church,  and 
that  while  he  was  acting  as  pastor  he  took 
possession  of  their  records  and  books,  con- 
sisting of  (1)  the  minutes  of  the  sessions  of 
its  ruling  body  in  its  ecclesiastical  capacity; 
(2)  minutes  of  its  board  of  trustees  in  its 
civil  capacity;  (8)  minutes  of  its  church 
meetings;  (4)  account  book  and  ledger,  show- 
ing the  accounts  of  the  church.  That  he 
had  been  suspended  by  the  presbytery  from 
the  exercise  of  his  functions  as  minister  of 
the  gospel  because  he  has  wrongfully  con- 
verted to  his  own  use  the  charitable  funds  of 
the  church,  amounting  to  nearly  $11,000. 
That  he  never  was  the  legal  custodian  of  the 
books  and  papers,  and  that  he  has  been  call- 
ed upon  to  deliver  them  to  those  entitled  to 
their  possession.  That  the  possession  of 
these  books  and  records  is  necessary  for  the 
proper  conduct  of  the  business  and  affairs 
of  the  church.  The  weight  of  the  testimony 
sustains  the  allegations  of  plaintiff's  peti- 
tion as  relates  to  the  books  and  papers  claim- 
ed, and  that  they  should  be  in  the  posses- 
sion of  the  church.  Respondent  excepted 
that  relator  disclosed  no  cause  of  action; 
pleaded  a  general  denial.  He  specially  de- 
nied that  he  converted  property  to  his  own 
use.  He  averred  that  he  was  the  legal  cus- 
todian of  the  records  and  books  which  are 
in. his  possession,  having  appealed  to  high- 
er authority  in  the  church  from  the  order  of 
suspension  made  by  the  presbytery.  He  tes- 
tified that  the  books  and  papers  in  his  pos- 
session are  necessary  in  his  defense  of  the 
suits  pending  against  him  in  the  district 
court  To  sustain  his  appeal  in  matters  of 
jurisdiction,  the  president  of  the  board  of 
trustees  made  oath  that  the  value  of  the 
property,  rights,  and  credits  of  relator,  the 
conduct  and  administration  of  which  are  In- 
volved, exceeds  $2,000. 

Evldeace  of  another  suit  pending  between 
the  parties  having  been  admitted  in  evi- 
dence without  objection,  it  was  urged,  al- 
though defendant  had  inteiposed  no  written  ex- 
ception of  lis  pendens,  that  that  plea  should 
be  sustained.  We  have  not  found  it  possi- 
ble to  agree  with  that  position.  Lis  pendens 
is  a  special  plea  in  a  defense  to  a  man- 
damus or  in  any  other  case.    It  has  been 


decided  that  Us  pendens  should  be  specially 
pleaded.  Bourgulgnon  v.  Destrehan,  5  La. 
116.  The  defense  was  not  noticed,  for  the 
same  reason,  in  Long  v.  Long,  3  Rob.  (La.) 
108.  It  was  only  In  argument  urged  that 
there  was  another  pending  suit  and  the 
court  held  "that  a  plea  should  have  been 
filed."  It  has  been  held  that  In  order  to  be 
of  any  avail  as  a  defense,  it  must  be  filed 
hi  limine.  Weeks  v.  Flower,  9  La.  386; 
White  V.  Gleason,  15  La.  Ann.  479.  The  ab- 
sence of  the  plea  is  not  supplied  by  evidence 
offered  on  the  trial  of  the  merits.  Moreover, 
we  have  not  found  of  record  the  suit  Invoked 
In  argument  as  lis  pendens.  There  is  evi- 
dence before  the  court  that  there  is  a  suit 
pending  against  the  relator  In  the  civil  dis- 
trict court  Respondent  informs  us  that  the 
cause  of  action  Is  the  same  in  th^  two  ac- 
tions, while  the  relator  and  appellant  con- 
tends that  the  suit  before  the  district  court 
filed  in  1887,  is  not  on  the  same  cause  of 
action,  nor  for  the  same  object  and,  if  It 
were,  that  a  withdrawal  of  the  demand  for 
the  books  obviated  all  difficulty.  We  infer 
that  this  withdrawal  was  made  In  the  case 
just  stated.  We  take  it  that  there  is  a 
waiver  of  record,  but  K  there  is  not  we 
still  hold  that  lis  pendens  cannot  be  Invoked 
without  a  plea.  Tills  court  has  considered 
evidence  received  without  objection  where 
it  had  bearing  upon  the  merits  of  a  question. 
We  have  not  found  a  decision  holding  that 
evidence  thus  admitted  will  give  effect  to 
res  judicata  or  lis  pendens,  though  not  plead- 
ed. It  has  been  repeatedly  decided  it  must 
be  pleaded;  it  cannot  be  supplied  by  the 
court 

This  brings  us  to  the  question  whether  a 
mandamus  can  issue  to  compel  the  respond- 
ent to  perform  certain  duties  stated  in  re- 
lator's petition.  This  court  has  decided  that 
the  provision  of  the  law  of  mandamus  under 
our  Oode  of  Practice  is  more  exclusive  than 
it  Is  under  the  common  law.  Hatch  v. 
Bank,  1  Rob.  (La.)  470,  612.  It  follows,  If 
mandamus  is  the  proper  remedy  at  common 
law,  that  it  lies  under  our  law.  *The  rule 
is  well  settled,"  said  Mr.  High  in  his  Ex- 
traordinary Legal  Remedies  (paragraph  306), 
"upon  principle  and  authority,  that  manda- 
mus will  lie  to  compel  the  surrender  and 
delivery  of  corporate  books  and  records  to 
the  officers  properly  entitled  to  them.  And 
where  the  term  of  office  has  expired,  either 
by  removal  or  by  lapse  of  time,  and  the  offi- 
cer refuses  to  surrender  the  corporate  rec- 
ords and  documents  to  his  successor  duly 
elected  and  entitled  to  their  custody  and  con- 
trol, mandamus  will  go  to  compel  the  de- 
livery." Where  the  subject-matter  relates 
to  the  property  rights  of  religious  societies, 
it  Is  within  the  court's  jurisdiction.  Watson 
V.  Jones,  13  Wall.  680.  In  a  recent  case  we 
held  that  mandamus  will  He  to  compel  the 
board  of  management  of  a  corporation  in  a 
proper  case  to  let  a  shareholder  inspect  its 
books.  State  v.  New  Orleans  Gaslight  (}a. 
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49  La.  Ann.  1556,  22  South.  815.  For  the 
same  reason  it  should  go  to  one  who,  aa 
treasurer  or  custodian  of  a  religious  corpo- 
ration, who  has  refused  to  deliver  the  cor- 
porate records,  to  surrender  them  to  the 
proper  officer.  These  books  being  subject  to 
inspection,  as  stated,  it  Is  reasonable  and 
proper  that  the  corporation  should  have 
iwompt  remedy  to  have  its  books  and  other 
records  restored  to  the  proper  officer.  It  is 
ordered,  adjudged,  and  decreed  that  the 
Judgment  sppealed  from  be  annulled,  revers- 
ed, and  avoided,  and  the  respondent  is  or- 
dered to  deliver  to  relator,  or  to  the  officers 
of  the  Immanuel  Presbyterian  Church,  the 
books  of  account  that  he  kept  as  treasurer, 
the  minutes  of  the  board  of  trustees,  and  all 
other  books  and  papers  pertaining  to  the 
said  church,  in  his  possession;  costs  of  both 
eourts  to  be  paid  by  defendant  and  appellee. 


(60  I*.  Ann.  SS8) 

H.  T.  SIMON-GKBGORY  DRY-GOODS  00. 

et  si.  V.  NEWMAN  et  al.    (No.  12,686.) 
(Supreme  Ck>art  of  Louisiana.     May  7,  1888.) 

FBAVD— EVIDBNOB. 

1.  While  fraud  is  never  to  be  presumed, 
courts  of  justice  "recognize  the  cunning  conceal- 
ment in  which  it  shrouds  its  devious  practices 
and  the  difficulty  of  tracing  it  by  direct  proof." 

2.  Hence  they  are  warranted  in  giving  due 
weight  to  all  circumstances  indicating  its  exist- 
ence, and  when  such  circumstances,  and  the  rea- 
sonable inferences,  deductions,  and  conclusions 
to  be  drawn  from  facts  proven,  are  of  a  char- 
acter to  force  conviction  on  the  mind,  they  are 
justified  in  finding  fraud. 

(Syllabus  by  the  (>>urt) 

Appeal  from  judicial  district  court,  parish  of 
Bienville;  J.  T.  Watkins,  Judge. 

Action  by  H.  T.  Simon-Gregory  Dry-Goods 
Company  and  othen  against  H.  &  O.  New- 
man and  others  in  a  creditors'  Intervention. 
From  a  judgment  for  plaintiffs,  defendants  ap- 
peal    Affirmed. 

B.  T.  Lamkin  and  Percy  Roberts  &  Boatner, 
for  appellants.  Dorman,  Reynolds  &  Dorman, 
fbr  appellees. 

BLANGHARD,  J.  The  facts  and  issues  of 
this  case  are  identical  with  those  presented  by 
the  Interventions  in  suit  No.  12,518  on  the  dock- 
et of  this  court,  entitled  "H.  &  0.  Newman  va 
Baer  &  Levy,  Crawford,  Jenkins  &  Booth,  et 
al..  Interveners,"  decided  at  the  December, 
1897,  term  (28  South.  279).  This  is  a  direct  at- 
tack by  certain  creditors  on  the  attachment 
sued  out  by  H.  &  G.  Newman  against  Baer  & 
Licvy  in  the  case  mentioned,  which  attachment 
was  therein  attacked  by  certain  other  creditors, 
who  made  themselves  parties  by  intervention. 
Some  additional  testimony  was,  in  this  case 
adduced  on  behalf  of  the  complaining  creditors, 
which  but  serves  to  strengthen  the  case  as  pre- 
flpented  in  the  earlier  suit  The  conclusion  ar- 
rived at  in  the  first  case,  after  a  thorough  and 
careful  consideration,  was  that  the  judgment 
appealed  from,  which  was  in  favor  of  the  in- 


terveners, was  correct,  and  should  be  affirmed* 
It  was  held«  substantially,  that  a  dear  case 
had  been  made  out  of  conspiracy>  or  fraudulent 
and  collusive  agreement  and  understanding, 
consummated  between  Baer  &  Levy  and  the 
agents  of  H.  &  O.  Newman,  the  object  and  pur- 
pose of  which  was  the  attadunent  of  all  the 
property  of  the  insolvent  firm  of  Baer  &  Levy, 
and  the  garnishment  of  their  best  customers 
and  debtors,  for  the  twofold  purpose  (1)  of  se- 
curing payment  of  the  Newman  dalm  through 
an  unfsir  and  fraudulent  preference  over  the 
other  creditors,  exerted  under  cover  of  one  of 
the  writs  of  the  law;  and  (2)  of  shielding  the 
property  from  the  pursuit  of  the  oth^  credit- 
ors, with  the  view,  eventually,  of  enabling 
Baer  &  Levy  to  control  and  utilize  and  derive 
the  benefit  of  the  same  through  the  use  of 
either  the  name  of  H.  &  O.  Newman  or  that  of 
some  other  person.  The  case  now  at  bar  pre- 
sents alike  the  duty  and  opportunity  of  a  re- 
examination of  the  questions  at  issue  and  de- 
cided in  the  first  case,  and  we  rise  from  this  re- 
examination with  our  convictions  fortified  as 
to  the  correctness  and  justice  of  the  decree 
therein  rendered. 

Judicial  records  will  be  searched  in  vahi  for 
a  case  wherein  the  evidence  discloses  a  more 
bold  attempt  to  give,  on  the  part  of  the  debtor, 
and  to  derive,  on  the  part  of  a  fiivored  credit- 
or, a  fraudulent  preference  under  the  forms  of 
the  law.  Nor  can  we  call  to  mind  a  case  in 
which  the  testimony  exposes  more  thoroughly 
an  effort  on  the  part  of  an  insolvent  debtor  to 
cover  up  and  shield  from  his  other  creditors  his 
property  and  assets,  using  for  the  purpose  the 
name  and  claim  of  a  ccmniving  creditor,  who, 
by  means  of  the  same  transaction,  is  to  obtain 
payment  hi  full  of  the  amount  due  him,  while 
his  less  fortunate  co-creditors  are  despoiled.  We 
do  not  deem  it  necessary,  in  this  opinion,  to  re- 
view anew  the  entire  evidence  establishing  the 
collusive  and  fraudulent  agreement  and  action 
by  which  this  was  done.  Inviting  reference  to 
the  opinion  of  the  court  in  the  first  case,  this 
opinion  is  intended  as  a  supplement  thereof. 

As  part  of  the  fraudulent  understanding  be- 
tween the  representatives  of  the  Newmans  and 
Baer  &  Levy,  it  should  be  stated  that  the 
goods  ot  the  latter  seized  under  the  Newman 
attachment,  and  which  were  valued  in  the 
sheriff's  hiventory  at  $7,427.65,  were  forced  to 
sale  at  public  auction  (with  the  exception  of  a 
small  lot)  by  the  plaintiffs  in  that  suit,  on  the 
allegation  that  they  were  of  a  perishable  na- 
ture, and  were  sold  in  block:,  and  bought  in  by 
the  agent  of  the  Newmans  for  $3,200.  Baer 
&  Levy  assented  or  acquiesced  in  this  sale  in 
globo,  which  prevented  the  property  from 
bringing  anything  like  its  true  value,  though 
a  vigorous  protest  against  the  sale  In  that  way, 
and  a  demand  that  the  goods  be  sold  In  item- 
ized lots,  was  made  on  behalf  of  the  oth^ 
creditors.  It  was  In  the  power  of  Baer  & 
Levy  to  have  demanded  that  the  effects  seized 
be  sold  separately.  Code  Prac.  arts.  261.  676. 
The  grounds  of  attachment  existing  when  the 
Newman,  sued  out  tlfj^,i,wj^ty  «ng(t,^^ 
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siifficient,  as  between  Baer  &  Levy  and  H.  & 
O.  Newman,  for  the  reason  that  Baer  &  Levy 
have  not  contested  the  same;  and  plaintiffs 
herein  have  no  interest  to  set  aside  the  attach- 
ment, except  to  the  extent  that  it  militates 
against  their  rights.  But,  inasmuch  as  the 
said  grounds  of  attachment  were  part  and  par- 
cel of  the  collnsiye  and  fraudulent  agreement 
and  understanding  between  Baer  &  Levy  and 
the  agents  of  H.  &  G.  Newman,  it  must  be  held 
that  the  same  were  not  sufficient  to  sustain  the 
attachment  so  far  as  the  complaining  creditors 
are  concerned. 

It  Is  urged  on  behalf  of  H.  &  0.  Newman 
that  no  weight  or  credit  should  be  given  to  the 
testimony  of  H.  B.  Coyle,  who  was  called  as  a 
witness  for  the  complaining  creditors.  Goyle 
was  the  managing  clerk  of  Baer  &  Levy,  and 
had  knowledge  of  the  conspiracy  concocted  be- 
tween them  and  the  agents  of  H.  &  C.  New- 
man, out  of  which  was  evolved  the  attachment 
complained  of.  That  part  of  the  plan  by  which 
the  stock  of  goods  attached  should,  after  being 
bought  in  by  fiL  &  C.  Newman,  be  turned  over 
to  Baer  &  Levy,  to  be  utilized  for  their  benefit 
under  cover  of  the  name  of  another.  In  the  con- 
tinuation of  which  business  Coyle  was  to  be 
employed,  had  failed,  no  doubt  through  the  at- 
titude of  the  other  creditors,  who  threatened 
to  take,  and  did  take,  action  to  annul  the  at- 
tachment for  fraud.  Goyle  was  therefore  out 
of  the  employment  of  Baer  &  Levy,  had  no 
longer  any  connection  with  them,  and  no  mo- 
tive to  conceal  what  he  loiew,  or  to  keep  back 
the  truth  in  regard  to  the  attachment,  and  the 
fraudulent  collusion  which  brought  it  about. 
He  had  a  claim  for  $325  for  clerk  hire,  which 
rested  as  a  privilege  on  the  goods  seized,  and 
primed  that  of  the  attaching  creditors.  He  de- 
sired the  Newmans  to  anticipate  the  payment 
of  this  amount,  pay  it  themselves,  and  hold  it 
against  the  stock  of  goods  which  they  had 
bought  in  at  the  sheriff's  sale,  the  proceeds  of 
which,  while  nominally  in  the  sheriff's  hands, 
were  really  retained  In  their  own  hands  by  an 
arrangement  made  with  the  sheriff.  The  evi- 
dence discloses  that  David  March,  agent  of  H. 
&  G.  Newman,  arranged  with  I.  Baer,  a  mer- 
chant at  Monroe,  and  a  friend  and  customer  of 
the  Newmans,  to  pay  Coyle  $100  on  this  claim, 
and  Baer  did  payJtiImInn)oneyand  merchandise 
$80  on  it.  Angered,  no  doubt,  because  of  the 
delay  In  realizing  on  the  remainder,  and  be- 
cause of  the  dishonor  of  his  4raft  on  L  Baer 
for  same,  drawn  by  .direction  of  A.  Levy,  of  the 
Arm  of  Baer  &  Lety,  Coyle's  relations  with 
Baer  &  Levy  and  the  Newmans  ceased  to  be 
cordial,  or,  perhaps,  friendly,  and  in  this  con- 
dition of  mind  he  revealed,  in  conversation, 
enough  to  the  attorneys  for  the  complaining 
creditors  to  convince  them  he  would  prove  a 
valuable  witness  for  their  side  of  the  contro- 
versy. They  determined,  therefore,  to  sub- 
poena him,  but  it  would  be  some  time  before 
court  would  meet,  and  Coyle,  It  appears,  had 
made  arrangements  to  remove  to  Wills  Point, 
Tex.,  and  go  into  business  there,  and  would 
shortly  leave  the  parish.    To  the  request  to  re- 


main within  reach  of  the  process  of  the  court 
until  April,  when  court  would  coaT«ie,  he  re- 
plied he  could  not,  as  he  must  do  something 
to  support  his  family,  and  was  going  to  Texas 
for  the  purpose.  Whereupon  an  offer  was 
made  to  him,  on  behalf  of  the  complaining 
creditors,  to  compensate  him  for  the  time  he 
would  lose  by  remaining  in  the  parish,  and  sub- 
jecting himself  to  the  process  of  the  comt  as 
a  witness  in  the  case.  It  was  setecal  months 
before  court  would  sit,  and  the  offer  was  to 
pay  him  $300,  part  cash  and  the  remainder  by 
way  of  the  cancellation  of  a  small  Judgment 
held  against  him.  He  accepted  this  offer,  and 
agreed  to  remahi  hi  the  parish,  and  did  so.  He 
was  suljpoenaed  and  testified.  The  offer  cover- 
ed his  remalnbig  In  the  parish  only.  It  was  not 
predicated  on  the  kind  or  character  of  evidence 
he  was  to  give.  He  admits  that,  prior  to  this 
offer,  he  had  proposed  to  the  Newmans  t3iat  if 
they  would  pay  or  advance  the  amount  due  him 
for  clerk  hire  he  would  be  gone  from  the  state, 
and  would  not  be  in  the  parish  to  testis  when 
the  case  was  called  for  trial;  and  Newman,  it 
seems,  had  written  him  referring  him  to  I. 
Baer,  and  stating  that  their  agent,  March, 
would  instruct  Baer  tp  make  "arrangements  to 
suit."  While  part  of  the  amount  was  paid  by 
Baer,  as  we  have  seen,  definite  "arrangements 
to  suit,"  as  to  the  balance  due,  were  delayed  so 
long  that  meanwhile  the  agreement  was  con- 
summated with  the  complaining  creditors  to  re- 
main in  the  parish  and  appear  as  a  witness. 
While  the  connection  of  Coyle  with  the  trans- 
actions under  review,  his  attitude  towards  the 
parties  thereto,  and  his  devious  ways  and  dec- 
larations in  regard  to  his  appearance  or  non- 
appearance as  a  witness,  can  neither  be  in- 
dorsed nor  commended,  the  trial  Judge,  who 
saw  and  heard  him  testify,  and  who  knew 
him,  believed  the  statements  he  made  on  tbe 
witness  stand,  and  so  do  we.  Besides,  we  find 
in  the  record  abundant  corroboration  of  much 
of  what  he  testified  to. 

It  Is  insisted  on  behalf  of  defendants  herein 
that  the  doctrine  announced  in  this,  and  the 
preceding  case  of  Newman  v.  Baer  &  Levy,  ig 
in  confiict  with  the  decisions  of  this  court  In 
the  Rawlins  Case,  45  La.  Ann.  58,  12  South. 
197,  and  the  Claflin  Case,  47  La.  Ann.  1447, 
17  South.  864.    We  hold  otherwise.    In  those 
oases  the  evidence  showed  the  grounds  upon 
which  the  attachments  rested  were  not  the  re- 
sult of  combination,  collusion,  and  fraud  be- 
tween the  attaching  creditors  and  the  debtor, 
but  that  the  plaintiffs'  right  to  attach  arose 
from  acts  of  the  debtor,  with  which  neither 
the  plaintiffs  nor  their  agents  or  representatives 
were  in  any  manner  connected.    This  being  so, 
it  was  held  that  the  consenting  attitude  of  the 
debtor  did  not  vitiate  for  fraud  an  attachment 
good   upon  other  and   Independent   and    non- 
colluslve  grounds.    In  the  Instant  case  we  do 
not  think  the  facts  unconnected  with  the  New- 
mans, or  their  representatives,  warranted  an 
attachment.      Mai'ch,   the  agent   of   Newman. 
gives,  as  the  ground  tox  attachment,  the  ship- 
ment by  Baer  &  L(^tig|cl(^f^y  V^^ty  In 
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Monroe  when  the  firm  was  under  pledge  to 
ship  all  cotton  to  H.  &  G.  Newman.  It  was 
on  this  information  that  he  sued  out  the  writ, 
and  he  says  he  acquired  this  knowledge  the  day 
before  the  attachment  from  Levy,  of  the  firm 
of  Baer  &  Levy,  while  In  the  store  of  the  firm 
In  the  town  of  Bienville.  In  the  first  place,  this 
shipment  of  cotton  to  Monroe  was  not,  of  it- 
self, sufiicient  grounds  for  attachment.  Win- 
ter v.  Davis,  48  I^  Ann.  260,  19  South.  263. 
In  the  second  phice,  *what  cotton  Baer  & 
Levy  shipped  to  Monroe  was  consigned  to  I. 
Baer,  the  brother  of  L.  Baer  of  Baer  &  Levy. 
I.  Baer  was  not  a  cotton  factor,  or  a  dealer  in 
cotton,  but  a  retail  merchant.  He  was  the 
close  friend  of  H.  &  C.  Newman,  a  large  cus- 
tomer of  theirs,  had  represented  them  in  busi- 
ness matters  at  Monroe,  and  Is  the  same  I. 
Baer  who,  shortly  after  the  attachment,  under 
iDstructlona  from  the  Newmans  and  their 
agent,  March,  paid  H.  B.  Coyle  part  of  the 
amount  due  Coyle  for  clerk  hire  while  In  the 
employment  of  Baer  &  Levy.  While  fraud  is 
never  to  be  presumed,  courts  do  "recognize  the 
cunning  concealment  in  which  it  shrouds  Its 
devious  practices  and  the  difficulty  of  tracing 
it  by  direct  proof;  and,  giving  due  weight  to 
an  circumstances  surroimding  the  shipment 
of  this  cotton  to  L  Baer  and  the  facts  bearing 
on. the  same  disclosed  by  the  record,  the  con- 
viction cannot  be  escaped  that  It  was' consigned 
to  him  by  prearrangement  between  the  par- 
ties, and  that  the  said  L  Baer,  in  all  likelihood, 
accounted  for  it  or  its  proceeds  to  the  New- 
mans. In  the  third  place,  the  testimony  shows 
the  attachment  had  been  arranged  for  before 
March  ever  went  to  Bienville  to  worm  out  of 
Levy  the  alleged  secret  of  the  shipment  of  cot- 
ton to  Monroe.  It  ap];>ears  that  the  attorneys 
had  been  engaged  before  he  even  arrived  at 
Monroe,  where  he  stopped  before  going  to 
Bienville.  One  of  them,  who  resided  at  Bien- 
ville, had  been  wired  by  the  other,  who  lived 
at  Monroe,  to  come  to  Monroe  two  or  three 
days  before  the  attachment  was  run,  and  he 
went  L.  Baer,  senior  member  of  Baer  &  Levy, 
lived  at  Monroe,  and  was  there  when  the  at- 
torney arrived  from  Bienville,  and  March  ar- 
rived from  New  Orleans,  and  it  cannot  be 
doubted  that  these  parties  then  and  there  ar- 
ranged definitely  for  the  attachment,  already 
determined  on,  and  the  going  of  March  to 
Bienville  the  next  day  was  really  an  unim- 
portant step  in  the  programme.  As  affording 
a  glimpse  at  the  hidden  features  of  this  visage 
of  fraud,  it  might  be  mentioned  that  March, 
while  at  Bienville,  had  no  conversation  with 
H.  B.  Coyle.  Yet  he  was  sent  to  Bienville  to 
investigate  on  the  strength  of  Coyle's  letter  to 
his  employers.  He  did  not  seek  further  hi- 
formation  from  the  writer  of  the  letter,  though 
he  was  in  the  store  of  Baer  &  Levy  while 
March  was  there.  There  is  no  need  to  state 
the  inference  to  be  drawn  from  this.  It  readily 
appears. 

Counsel  for  the  Newmans  urge,  as  grounds 
.for  the  attachment,  that  Baer  &  Levj'  were 
converting  their  property  into  cash  and  nego- 


tiable assets,  with  the  view  of  placing  the 
same  beyond  the  reach  of  their  creditors,  or 
giving  an  unfair  preference  to  some  of  them. 
March,  who,  as  Newman's  agent,  made  the 
oath  for  attachment,  puts  It  6n  entirely  differ- 
ent grounds,  and  well  he  might  After  having 
theh*  clerk,  Coyle,  to  virtually  notify  H.  &  0. 
Newman  ft  was  time  to  attach,  Baer  &  Levy 
Instructed  Coyle  to  proceed  to  dose  up  as  many 
accounts  as  possible  by  notes,  and  the  notes 
so  taken  were  hitrusted  to  Coyle's  keeping,  and 
held  for  easy  seizure  under  the  attachment 
They  were  at  once  turned  over  to  the  sheriff 
when  he  seized  for  Newman,  the  hitter's  at- 
torney telling  him  they  were  at  Coyle's  house, 
and  to  go  there  and  take  possession  of  them. 
The  taking  of  these  notes.  Instead  of  fumish- 
hig  Newman  with  legal  grounds  to  attach, 
must,  in  the  view  we  take  of  the  case,  be  con- 
sidered part  of  the  colhislve  understanding  and 
agreement  by  which  the  way  was  prepared  for 
the  attachment.  Taking  the  notes  to  turn  over 
to  Newman  might  have  been  grounds  for  oth- 
er creditors  to  attach,  but  not  for  Newman,  for 
whose  benefit  they  were  taken,  and  who  ac- 
tually received  them  through  the  sheriff's  sei- 
zure. The  justification  of  the  attachments  sub- 
sequently sued  out  by  the  other  creditors  was 
the  preference  shown,  or  attempted  to  be 
shown,  the  Newmans.    Judgment  affirmed. 


(60  La.  Ann.  210) 
STATE  V.  RICHARD.     (No.  12,735.) 
(Supreme  Court  of  Louisiana.    March  7,  1808.) 
Indictmbnt—Rbtorn  bt  Gband  Jukt. 

1.  A  grand  jury,  without  having  heard  wit- 
nesses, may  return  an  indictment  into  court. 

2.  The  grand  jury  may  prefer  charges  found- 
ed upon  the  knowledge  of  members  of  the 
body. 

3.  The  district  attorney  cannot  be  examined 
on  a  motion  to  quash  for  the  purpose  of  proving 
by  him  that  the  indictment  had  been  preferred 
without  evidence  of  tmilt  of  the  accused. 

(Stylhibus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Acadia;  Gilbert  L.  Duprd,  JFudge. 

Ulysses  Richard  was  convicted  of  a  crime, 
and  appeals.     Affirmed. 

B.  P.  Veazie,  for  appellant  Milton  J.  Cun- 
ningham, Atty.  Gen.,  and  R.  Lee  Garland, 
Dist  Atty.  (Pierre  A.  Simmons,  Jr.,  of  coun- 
sel), for  the  State. 

BREAXJX,  J.  The  question  before  us  for 
determination  is  whether  the  preferment  by  a 
grand  jury  of  an  indictment  (if  preferred 
without  any  evidence  as  to  the  guilt  of  the 
accused)  may  be  proved  by  the  prosecuting 
officer.  The  facts  are  that  one  indictment, 
numbered  458,  had  been  quashed  in  this  case. 
The  grand  jury  returned  a  second  indictment 
(No.  462)  on  January  6,  1898.  The  next  day 
prior  to  plea  pleaded  the  defendant  interposed 
the  objection  that  the  grand  jury  returned 
this  indictment  without  having  heard  an, 
evidence  whatever.  Op  tlie  trial  of  the  m 
tion  to  quash  the  district  attorney  was  exa: 
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Ined  as  a  witness,  and  was  asked  if  he  was 
present  when  the  indictment  was  found,  to 
which  he  replied  that  he  withdrew  from  the 
deliberation  room  when  the  Jury's  vote  was 
taken.  He  was  then  asked  whether  wit- 
nesses had  been  examined,  after  the  indict- 
ment No.  458  was  quashed,  in  order  to  find 
Indictment  No.  462.  He  refused  to  answer. 
After  this  refusal,  another  question  was  pro- 
pounded, to  wit:  "Q.  Conceding,  for  the  sake 
of  question,  that  the  grand  Jury  heard  evi- 
dence on  which  they  based  the  indictment 
No.  458,  did  they  hear  any  evidence  of  any 
kind  in  order  to  find  indictment  No.  462?'* 
This  also  he  declined  to  answer.  He  was 
sustained  by  the  court,  and  a  bill  of  excep- 
tions was  taken  to  the  court's  ruling,  setting 
forth  the  facts.  A  copy  of  the  district  attor- 
ney's testimony  was  annexed  to  the  bill  of 
exceptions.  With  these  facts  before  us,  we 
have  given  all  attention  possible  to  defend- 
ant's position.  The  statute  Having  made  it 
the  duty  of  grand  Jurors  to  inform  the  grand 
Jury  of  any  violation  of  the  criminal  laws 
which  may  have  come  to  his  knowledge,  it 
follows  that  presentment  may  be  made  upon 
the  knowledge  of  the  grand  Jury  founded  up- 
on the  information  of  one  of  their  number. 
This  knowledge  of  one  of  the  grand  Jurors 
may  be  sufficient  for  the  exercise  of  their 
function,  and  the  return  of  a  true  bill  in  a 
case.  In  a  charge  of  Chief  Justice  Field  of 
the  supreme  court  of  the  United  States  to  a 
grand  Jury  in  the  United  States  circuit  court 
for  the  district  of  California  he  explained  to 
the  Jurors  **that  their  investigations  must  be 
limited  to  such  matters  as  may  be  called  to 
their  attention  by  the  court,  or  may  be  sub- 
mitted to  their  consideration  by  the  district 
attorney;  or,  should  the  district  attorney  re- 
fuse to  act,  they  may  make  their  complaints 
to  a  committing  magistrate,  or  must  be  lim- 
ited to  such  facts  as  may  come  to  their 
knowledge  in  the  course  of  their  investiga- 
tions into  the  matters  brought  before  them, 
or  from  their  own  observations,  or  may  come 
to  their  knowledge  from  the  disclosure  of 
their  associates."  We  take  It  that  under  the 
statutes  of  this  state,  and  under  the  authority 
of  an  instruction  to  a  Jury  which  must  com- 
mand respect  in  all  places  where  reasons  con- 
trol, that  the  grand  Juries  have  the  right  to 
originate  charges  against  offenders.  Such,  we 
take  it,  is  the  view,  in  other  Jurisdictions  un- 
der statutory  provisions.  Thomp.  &  M.  Jur. 
§'615.  It  has  been  decided  in  other  Jurisdic- 
tions that,  in  view  of  the  fact  that  a  grand 
Juror  is  under  oath  to  make  only  true  pre- 
sentment, there  is  no  necessity  that  he  should 
take  an  oath  as  a  witness.  When  the  grand 
Jury  Is  investigating  a  criminal  charge,  or 
afterwards,  we  do  not  take  it  that  it  Is  pos- 
sible under  the  law  to  compel  the  district  at- 
torney to  divulge  to  any  particular  individual 
any  of  the  secrets  of  the  grand  Jury  not  due 
to  the  public.  With  reference  to  the  latter 
(secrets  not  due  to  the  public),  it  is  generally 
agreed  that  in  case  of  perjury  of  any  one  be- 


fore that  body  a  grand  Juror  may  be  called 
upon  to  testify.     It  may  also  be  that  he  may 
be  called  upon  to  testify  that  the  number 
required  (12)  did  not  agree  to  the  return. 
But  this  is  exceptional.     The  rule  is  that  the 
proceedings  are  carried  on  In  secret,  and  in 
consequence  the  grand  Jurors  and  the  prose- 
cuting   officer  cannot  be  made   to  divulge 
any  facts  not  due  to  the  public    The  prac- 
tice has  never  been,  under  a  statute  similar 
to  the  one  to  which  we  have  referred  supra, 
extended  so  as  to  permit  an  examination  of 
the  prosecuting  officer  for  the  purpose  of 
proving  by  him  that  the  indictment  had  been 
preferred  without  any  evidence  as   to   the 
guilt  of  the  accused.    This  would  imply  the 
right  of  a  defendant  to  be  forewarned  of  pro- 
ceedings against  him,  and  to  insist  in  all 
accusations  that  evidence  be  heard^  despite 
the  fact  that  all  the  information  needful  to 
the  return  of  an  indictment  had  already  come 
to  the  grand  Jury's  knowledge;  and,  further, 
it  woiild  enable  an  accused  to  demand  as  a 
right  to  be  informed  by  the  prosecuting  offi- 
cer whether  the  charge  originated  with  the 
grand  Jury  upon  information  received  from 
one  of  their  number  or  after  having  heard  the 
testimony  of  other  witnesses.    This  would 
have  the  appearance  of  calling  in  question 
the  validity  of  the  proceedings  of  the  grand 
inquest  by  one  of  its  own  members.     The 
practice  of  admitting  the  presence  of  the  pros- 
ecuting officar  at  times  during  the  proceed- 
ing must,  in  the  order  of  things,   require 
secrecy  of  him  as  well  as  of  the  members  of 
the  grand  Jury.     The  rule  as  to  secrecy  in- 
cludes the  grand  Jurors  themselves  and  the 
prosecuting  officer.     1  Greenl.  Ev.  S  252.  The 
duty  devolving  upon  the  prosecuting  officer 
requires    that  he   shall  examine   witnesses 
when  called  upon  by  the  grand  Jury,  and  he 
may  also  attend  in  the  performance  of  this 
service  when  he  Judges  proper.     He  may  be 
called  upon  for  instruction,  and  he  may  also 
be  present  to  advise  that  body,  but  he  should 
not  be  present  during  their  deliberations,  or 
when  they  determine  whether  or  not  to  re- 
turn a  true  bill.     We  have  no  law  or  deci- 
sion in  support  of  the  position  that  an  ac- 
cused can  avail  himself  of  the  fact  of  tbe 
occasional  presence  of  the  prosecuting  officer 
to  prove  by  his  testimony  that  no  testimony 
was  heard  by  the  grand  Jury  prior  to   tlie 
return  of  the  indictment  to  which  he  Is  called 
upon  to  plead.     It  might  be  different  if  tlie 
case  were  one  In  which  the  accused   ^was 
made  the  victim  of  the  vindictive  zeal    of 
some  one.     There   is  nothing   of  the    kind 
pleaded.    It  would  be  an  injustice,  if  at  any 
time  the  graht  Inquest  in  the  most  remote 
manner  were  to  avail  Itself  of  the  secrecy  ot  Its 
proceedings  to  become  an  engine  of  tyranny 
or  abuse.  This  Is  not  even  suggested  or  hinted 
at  In  the  pleadings.     If,  as  we  may    Infer 
from  the  facts  in  the  record,  the  grand  Jury 
had  previously  heard  testimony,  and,    after 
hearing  It,  had  returned  an  Indictment   into 
court  which  was  q^^h^^i^i^^^^^  tbe 
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least  necessity  of  re-examining  the  witness 
and  reconsidering  the  testimony  to  return  an- 
other indictment  into  court.  The  formality 
of  re-examination  of  witnesses,  or  of  recon- 
sidering the  knowledge  upon  which  the  grand 
jury  had  previously  acted,  would  have  been 
vain  and  tedious,  and  one  to  which  that  body 
should  not  be  subjected.  It  Is  ordered,  ad- 
Judged,  and  decreed  that  the  judgment  ap- 
pealed from  is  affirmed. 


(oO  La.  Ann.  170) 

STATE   ex   reL    GRIFFITH   v.    REID,   Dis- 
trict Judge,  et  al.    (No.  12,745.) 
(Supreme  Court  of  Louisiana.    March  7,  1898.) 
CBRTiORiiRi— When  Liss. 
The  preponderance  of  authority  establishes 
that  certiorari  lies  if  notice  is  not  given  to  par* 
ties  before  adjudicating  upon  their  rights. 
Watkins,  J.,  dissenting. 
(Syllabus  by  the  Ck>urt) 

Application  by  the  state,  on  the  relation,  of 
John  B«  Griffith,  for  a  writ  of  certiorari 
against  R.  R.  Reid,  judge  of  the  district 
court,  and  W.  Kennedy.    Granted. 

Hughes  &  Favrot  and  George  B.  Williams, 
for  relator.    Clay  Elliott,  for  respondents. 

BREAI7X,  J.  The  relator  made  application 
for  a  writ  of  certiorari  to  have  the  record 
brought  up  In  the  case  of  Charles  Riette 
against  John  9.  Griffith,  and  to  have  the 
proceedings  in  both  the  district  and  justice 
courts  declared  a  nullity.  The  plaintiff  In 
the  caae  sued  the  defendant,  an  absentee, 
for  |40,  for  materials  furnished  and  work 
done  upon  Claiborne  Hotel,  in  St  Tammany 
parish.  A  writ  of  attachment  issued  against 
the  defendant,  as  owner  of  the  hotel  and  of 
one  acre  of  ground  on  which  it  is  situated. 
A  curator  ad  hoc  waa  appointed,  and  citation 
issued,  properly  addressed  to  George  B.  Wil- 
liams, curator  ad  hoc,  and  service  was  made 
by  handing  copies  of  the  papers  to  him.  The 
property  had  been  seized  and  attached  prior 
to  service,  and  an  inventory  waa  duly  made. 
The  constable  failed  to  affix  a  copy  of  the 
citation,  and  failed  to  affix  a  copy  of  the 
writ  of  attachment  on  the  court-house  door. 
In  the  justice  court,  after  an  answer  had 
been  filed  by  the  curator  ad  hoc,  a  Judgment 
waa  rendered  In  favor  of  the  plaintiff.  From 
this  judgment  an  appeal  was  taken  by  the 
curator  ad  hoc  to  the  district  court  On  the 
appeal,  the  cmrator  hiterposed  an  exception, 
on  the  ground  that  no  service  had  been  made 
by  posting  the  papers  on  the  court-house 
door.  It  does  not  appear  of  record  that  any 
other  plea  waa  filed  in  the  district  court 
The  respondents  returned— and  their  return 
is  sustained  by  the  record— that  the  consta- 
ble made  a  written  return  on  the  writ  of  at- 
tachment to  the  efTect  that  he  had  served  a 
copy  of  the  citation  on  the  curator  ad  hoc, 
but  made  no  written  return  on  the  citation 
at  all.    Judgment  was  rendered  against  the 


defendant,  and  the  cause  was  remanded 
back  to  the  lower  court  for  execution. 

The  foregoing  are  the  facts  disclosed  by 
the  record,  save  that  In  addition,  the  consta- 
ble endeavored  to  supplement  his  return  by 
an  ex  parte  affidavit  that  he  had  affixed  a 
copy  of  the  citation  on  the  court-house  door, 
on  the  day  of  the  trial,  but  prior  to  the  trial. 
No  reference  is  made  in  the  affidavit  to  the 
service  of  the  writ  of  attachment  The  is- 
sues on  the  application  for  a  rehearing  grow 
out  of  the  alleged  illegality  of  the  service. 
The  judge  of  the  district  court  and  the  jus- 
tice of  the  peace'  were  made  respondents. 
In  our  judgment  the  return  of  the  officer 
in  each  case  should  make  proof  of  the  man- 
ner in  which  he  has  executed  the  writ.  Un- 
less he  makes  answer,  by  written  statement, 
informing  the  court  of  service,  the  court  is 
without  any  basis  for  further  proceedings. 
The  return  Itself  must  be  in  writing.  It  may 
be  amended  prior  to  judgment  but  not  after 
judgment  has  been  rendered. 

With  reference  to  the  writ  of  attachment 
the  constable  is  required  to  serve  the  cita- 
tion on  the  defendant  personally  and  at  his 
domicile.  If  he  Is  an  absentee,  this  officer 
must  affix  a  copy  of  the  citation  on  the  door 
of  the  court  house.  The  return  does  not 
show  that  any  su(A  a  service  was  made. 
We  axe  constrained,  under  the  law,  to  hold, 
in  case  of  an  absentee,  that,  unless  the  serv- 
ice be  made  In  the  manner  Indicated,  the  de- 
fect makes  null  the  proceedings  subsequent 
The  article  touching  attachment  in  cases  be- 
fore the  justices  of  the  peace  is  substantial- 
ly similar  to  article  254  of  the  Ck>de  of  Prac- 
tice. Both,  as  relates  to  the  return,  are  si- 
lent; yet.  In  construing  the  latter,  this  court 
has  always  held  that  the  return  of  the  officer 
must  show  that  due  service  has  been  made 
by  posting  as  required.  Cire  v.  Monteuse,  27 
La.  Ann.  70,  and  the  cases  cited  In  that  de- 
cision. Under  another  article  of  the  Code 
of  Practice  than  the  one  to  which  we  have 
just  referred,  in  all  suits  the  constable,  aft- 
er serving  the  citation  on  the  defendant, 
shall  return  to  the  justice  the  date  and  the 
manner  of  the  service.  This,  as  relates  to 
return,  we  construe  aa  applying  to  all  suits 
before  the  magistrate  courts,  and  renders  it 
necessary  that  a  return  be  made  on  ail  cita- 
tions. In  this  case  there  waa  no  return  pos- 
sible if  no  service  had  been  made  as  re- 
quired at  the  date  that  the  judgment  was 
rendered.  We  cannot  give  the  least  effect 
to  any  action  subsequent  to  the  judgment 
In  matter  of  the  service  of  a  citation. 

Our  attention  waa  by  respondents  drawn 
to  the  fact  that  the  case  was  tried  in  the 
district  court  after  the  curator  ad  hoc  had 
answered  and  trial  on  the  merits  in  the  jus- 
tice court.  The  answer  of  the  curator  ad 
hoc  in  the  court  of  the  first  instance  was 
not  a  waiver  of  citation,  or  of  any  of  the 
rights  of  the  defendant  in  that  respect 
When  the  case  was  before  the  district  court 
it  was  In  season  to  plead,  despite  the  an« 
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8wer  In  the  court  of  the  Justice  of  the  peace^ 
that  the  defendant  could  not  be  held  bound 
by  any  proceeding.  It  did  not  appear  that 
he  had  been  cited. 

In  our  Tlew,  the  judgment  of  the  district 
court  and  the  Judgment  of  the  Justice  of  the 
peace  are  nuU  and  void,  and  we  so  declare 
them  to  be.  The  action  Is  not  to  be  dismiss- 
ed, nor  the  attachment  dlssolTed.  The  con- 
stable. If  service  was  made  as  suggested  In 
his  ez  parte  affidaylt,  will  haye  to  make  a 
return,  showing  that  service  was  made  by 
affixing  copies  of  citation  on  the  court-house 
door,  as  required  by  article  1120  of  the  Code 
of  Practice,  or,  if  no  snch  service  has  here- 
tofore been  made,  he  will  have  to  malEe  it 
and  a  proper  return.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  rule  nisi 
which  Issued  in  this  case  be  made  peremp- 
tory to  this  extent  The  Judgments  above 
referred  to  are  decreed  null  and  void.  It  Is 
further  ordered  and  adjudged  that  the  suit, 
demand,  and  writ  of  attachment  be  reinstat- 
ed on  the  doclcet  of  the  Justice  of  the  peace 
court  of  the  Third  ward,  St  Tammany  par- 
ish, and  proceeded  with  according  to  law. 

WATKINS,  J.,  dlssenta. 


(60  La.  Ann.  S22) 

STATE  V.  DARTEZ.     (No.  12,708.)! 
(Supreme  Ck)urt  of  Lonisiana.    Feb.  7,  1808.) 

INDEOTMBNT-^MOTION  TO  QUASH. 

A  bill  of  indictment  haying  been  retamed 
against  the  accused,  two  days  later  he  was  ar- 
raigned thereunder,  and,  without  any  reserva- 
tion, pleaded  not  irailty,  and  elected  to  be  tried 
by  jury.  Subsequently,  on  the  day  fixed  for 
trial,  he  filed  a  motion  to  quash,  on  the  ground 
of  error  and  irregularity  In  the  organization  of 
the  grand  jury.  Mdd,  the  motion  to  quash  can- 
not be  entertained  after  a  plea  to  the  mdlctment 
has  been  entered. 
(Syllabus  by  the  Court) 

Appeal  fh>m  Judicial  district  court,  parish  oC 
VormlUon;  Goniad  0e  Balllon,  Judge. 

Felicieu  Dartes  was  convicted  and  sentenced 
for  petit  larceny,  and  appeala     Affirmed. 

A.  &  Cfaailes  Fontelieu,  Edwards  &  Green, 
and  0.  H.  Mouton,  for  appellant  Milton  J. 
Cunningham,  Atty.  Oen.,  and  M.  T.  Gordy, 
Jr.  (Pierre  A.  Sfanmons,  Jr.,  of  counsel),  for 
the  State. 

BLANCHARD,  J.  The  accused  was  indict- 
ed for  petit  larceny,  convicted,  and  sentenced 
to  two  years  at  hard  labor.  He  appeals  and 
urges  as  error  the  refusal  of  tiie  trial  Judge 
to  quash  the  Indictment  oo  motion  to  that  ef- 
fect made.  The  case  Is  identical  with  that 
of  State  V.  Hebert,  appealed  at  the  same  time 
from  the  same  parish,  being  No.  12,710  on  the 
docket  of  this  court,  and  decided  at  the  same 
sitting  of  this  court  See  50  La.  Ann.  — , 
23  South.  900.  The  facts  of  the  two  cases  are 
exactly  similar,  and  the  law  governing  them  the 

i  Rehearing  denied  March  7»  1808. 


same.   For  the  reasons  asBlgned,  in  the  Hebert 
Case,  the  Judgment  appealed  from  herelii  it 


<60  La.  Ann.  S80) 

STATE   T.   WIGGINS.     (No.    12,689.) 

(Supreme  Court  of  Louisiana.    March  7,  1898.) 

Criminal  Law— Swbarino  Jobt  — Prblimxkabt 
Examination—Impbaohmbnt  ov  WrrNBSS'HoM- 

ICI DB  —  EVIDBHGB  —  THRBATS  —  DbFBNDAVT     ▲! 
WiTNBSa. 

1.  Not  a  fatal  irregularity  to  wait  until  panel 
is  completed  before  administering  oath  to  jurors, 
even  though  there  be  an  adjournment  over- 
night where  those  accepted  as  jurors  on  the 
incomplete  panel  are  kept  in  the  custody  of  the 
sheriff,  and  properly  Instructed  not  to  speak  of 
case,  etc. 

2.  Signature  of  witness  to  his  deposition,  tak- 
en at  preliminary  examination  before  the  judge, 
not  required;  nor  that  the  testimony  at  such 
examination  be  taken  down  by  the  judge  him* 
self,  if  done  under  his  supervision;  nor  is  it 
necessary  that  it  be  formally  certified  by  the 
judge  or  clerk  of  court. 

3.  A  witness  cannot  be  cross-examined  as  to  a 
fact  collateral  ana  irrelevant  to  the  issue  mere- 
ly for  the  purpose  of  contradicting  him  by 
other  evidence  if  he  should  deny  it,  thereby  to 
discredit  his  testimony. 

4.  A  witness  cannot  be  contradicted  without 
first  laying  a  foundation  therefor  by  calling  his 
attention  to  the  time,  place,  and  circumstan- 
ces, as  well  as  to  the  parties  to  whom  the  al- 
leged statement  was  made,  and  thus  giving  him 
the  opportunity  of  denying  or  explaining.  And 
the  doctrine  holds  good  though  the  witness  be 
absent  or  dead,  and  his  previously  taken  depo- 
sition is  offered.  And  it  makes  no  difference 
that  the  contradictory  statement  was  made  aft 
er  the  deposition  was  taken,  or,  if  made  before, 
was  not  known  to  the  accused  or  his  counsel. 

5.  It  is  for  the  court,  not  the  jury,  to  decide 
what  is  and  Is  not  admissible  as  evidence,  and 
to  pass  upon  the  sufficiency  and  effect  of  testi- 
mony offered  to  lay  the  foundation  for  the  pro- 
duction and  admission  of  testimony  relating  to 
the  merits  of  the  case,  taken  at  a  previous  trial, 
by  a  witness  absent  at  the  subsequent  trial. 

6.  Before  evidence  of  threats  on  part  of 
deceased  can  be  introduced,  there  must  be  a 
showing  of  an  overt  act  or  hostile  demonstra- 
tion. 

7.  An  accused  person  not  going  on  the  stand 
as  a  witness  is  entitled  to  have  the  jury  instruct- 
ed that  his  declination  of  the  privilege  gives  rise 
to  no  inference  against  him;  and,  if  he  goes 
on  the  stand,  the  jury  may  properly  be  charged 
that,  in  weighing  bis  testimony,  they  may  take 
into  account  the  fact  of  interest  In  the  result 
of  the  trial. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  coQrt»  parish 
of  Catahoula;  J.  L.  Dagg,  Judge. 

J.  W.  Wiggins,  being  convicted  of  man- 
slaughter, was  sentenced  to  penal  servitude 
for  20  yean,  and  from  this  conviction  and 
sentence  he  appeala   Affirmed. 

John  S.  Boatner  and  H.  Bullard  Taliaferro, 
for  appellant  Milton  J.  Cunningham,  Atty. 
Gen.,  and  D.  N.  Thompson,  Dlst  Atty.  (Pierre 
A.  Simmons,  Jr.,  of  counsel),  for  the  State. 

BLANCBLARD,  J.  The  accused.  Indicted 
for  murder,  was  convicted  of  manslaughter, 
and,  from  a  sentence  of  20  years  at  penal 
servitude,  appeals.  Numerous  bills  of  ezcep- 
tion  bring  under  review  almost  every  ruliug 
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made  by  the  oonrt  below  In  the  progress  af 
thetrimL 

Brror  is  assigned  to  the  sdmteslon  of 'the 
testimony  of  one  Joseph  Brlscar,  a  witness 
for  the  state,  taken  at  th^  preliminary  esL- 
amination.  Briscar  was  absent  permanently 
from  the  state  at  the  time  of  the  final  trial. 
This  was  first  shown,  and  then  his  testimony 
at  the  preliminary  examination  offered.  When 
this  testimony  was  talcen  at  the  preliminary 
examination,  the  licensed  was  present  with  his 
counsel,  and  there  was  full  opportunity  for 
cross-examination.  Its  offer  at  the  trial  was 
resisted  on  the  gromids  (1)  that  the  testimony 
had  not  been  redttc«»d  to  writing,  or  tak^ 
down  by  the  judge  himself  sitting  as  a  com- 
mitting magistrate,  bat  by  another  person;  (2) 
that  the  deposition  or  written  testimony  was 
not  properly  anthraticated,  there  being  no 
certlflcate  by  the  derk,  nor  seal  of  the  court 
attached.  The  Judge*  In  OTerrullng  the  ob- 
Jecttons,  annexed  the  deposition  to  the  bill 
of  exceptions.  This  deposition  begins  as  fol- 
k>ws:  ^'The  State  of  Louisiana  ts.  J.  W. 
Wiggins.  Preliminary  examination  held  be- 
fore the  Honorable  J.  Lu  Dagg,  Judge  of  the 
8th  Dist  Court,  on  Not.  lA,  169a  The  ac- 
cused and  his  counsel,  H.  B.  Taliaferro,  and 
D.  N.  Thompson,  Dist  Atty.,  being  present 
Joe  Briscar  sworn  for  the  state."  Then  fol- 
lows his  testimony,  at  the  dose  of  which  is 
appended  his  signature  and  the  jurat:  '*Swom 
to  and  signed  this  10th  Nov.,  1898.  J.  G. 
Taliaferro,  Clerk."  There  was  proof  by  the 
derk  of  court  at  the  triaL  and  before  the 
deposition  was  received  In  evidence,  that  he 
had  taken  It  down  at  the  preliminary  ex- 
amination; that  It  was  taken  down  in  the 
presence  of  the  judge,  the  accused,  and  his 
counsd,  under  the  direction  and  superrisioD 
of  the  judge;  and  that  the  witness  had  sign- 
ed it  in  the  presence  of  an  the  parties^  and 
his  signature  had  at  the  time  been  attested 
by  him  <the  clerk).  This  testimony  of  the 
derk  was  objected  to  by  the  accused,  on  the 
ground  that  parol  evidence  was  hiadmisslble 
to  prove  the  verity  of  testimony  taken  at  a 
preliminary  examination,  or  to  prove  any- 
thing beyond  what  is  shown  by  the  proceed- 
taKgs  themselves,  and  error  is  assigned  to  the 
ruling  of  the  judge  admitting  it  The  ob- 
Jectton  is  without  force.  The  witness  was 
competent,  and  the  evidence  legal.  On  the 
sbowhig  made,  which  is  really  more  than  the 
law  requires,  the  deposition  of  Briscar  was 
properly  admitted  to  be  vead  to  the  jury. 
State  V.  Allen,  37  I4L  Ann.  68$. 

The  signature  of  the  witness  to  the  deposi- 
tion is  not  required  by  the  statute  (Bev.  St 
i  1010),  though  attached  in  this  case.  It  is 
not  essential  that  testimony  at  the  prelim- 
tnaiy  examination  of  a  person  accused  of 
crime  should  be  taken  down  by  the  hand  of 
the  judge  himself.  It  suffices  if  it  be  done 
under  his  supervision  and  direction.  Nor  is 
It  required  to  be  formally  certified  to  by  the 
Judge  or  clerk  of  court  State  t.  Alien,  37 
La.  Ann.  683. 


Error  is  assigned  to  the  refusal  of  the 
court  to  permit  the  defense  to  propound  this 
questton  to  their  witness  Crooks:  ''Do  you 
or  not  know  whether  Mr.  Gillespie  was  drunk 
any  time  before  the  homicide,  within  a  period 
of  two  months?"  The  purpose  was  to  con- 
tradict what  Gillespie,  a  state's  witness^  had 
said  on  cross-examination,  to  the  effect  that 
he  had  not  taken  a  drink  of  whisky  for  two 
months  prior  to  the  killing.  The  objection  to 
this,  that  it  was  not  competent  to  eontradict 
the  witness  upon  a  matter  not  pertinent  or 
material  to  the  issue  brought  out  by  counsel 
for  the  accused  on  cross-examination,  was 
properly  sustained.  It  is  well  settled  that  a 
witness  cannot  be  cross-examined  as  to  any 
fact  which  Is  collateral  and  irrdevant  to  the 
issue,  merely  for  the  purpose  of  contradlcung 
him  by  other  evidence  if  be  should  deny  it, 
thereby  to  discredit  his  testimony.  1  Greenl. 
Bv.  f  449;  Hussey  v.  State  (Ala.)  6  South. 
420;  Bldridge  v.  State  (Fla.)  9  South.  448; 
Clothing  Co.  V.  LIschkoff  (Ala.)  19  South.  439; 
State  V.  Spencer,  45  La.  Ann.  1, 12  South.  135. 

Error  is  assigned  to  the  refusal  to  permit 
Boatner  and  Crooks,  witnesses  for  the  de- 
fense, to  testify  that  the  state's,  witness  Bris^ 
car,  who  was  absent,  but  whose  testimony 
taken  at  the  prdimlnary  examination  had 
been  offered  and  read  to  the  Jury,  had  made  a 
contradictory  statement  to  that  set  forth  la 
his  disposition,  in  this,  to  wite  That,  where- 
as he  had  testified  he  was  in  the  room  when 
the  shot  was  fired  which  killed  the  deceased, 
he  had  said  to  or  in  the  hearing  of  Boatner 
and  (^oks  that  he  was  not  In  the  room. 
Cbjectlon  was  made  that  the  witness  Briscar 
could  not  thus  l>e  oontradicted  without  first 
laying  a  foundation  therefor  by  calling  his 
attention  to  the  time,  place,  and  circumstan- 
ces, as  well  as  to  the  parties  to  whom  such 
alleged  statement  was  made,  and  thus  giving 
the  witness  the  opportunity  of  denying  or 
explaining  the  same.  It  appears  that  neither 
the  accused  nor  his  counsd  had  been  made 
aware  of  this  conflicting  statementof  Briscar, 
alleged  to  have  been  uttered  prior  to  the  giv- 
ing of  his  testimony  at  the  preliminary  ex- 
amination, and  this  is  strenuously  urged  in 
mitigation  and  avoidance  of  the  effect  of 
the  failure  to  lay  the  foundation  for  dis- 
crediting him  in  the  cross-examination  at  the 
preliminary  trial.  This  contention  of  the  de- 
fense ci^nnot  be  sustained.  The  authorities 
to  the  contrary  are  overwhdmlng.  The  ob- 
jection to  this  testimony,  sustained  by  the 
court  a  qua,  is  well-settled  law;  and  the 
doctrine  holds  good  though  the  witness  be 
absent  or  dead.  Starkie,  Ev.  *409,  *410; 
Pruitt  V.  State  (Ala.)  9  South.  406;  Lowe  v. 
State  (Ala.)  5  South.  435;  Sharp  v.  Hicks  (Ga.) 
21  S.  B.  208;  Mattox  v.  U.  S.,  156  U.  S.  237, 
15  Sup.  Ct  d37;  29  Am.  &  Eng.  Enc.  Law, 
pp.  787,  788;  Stewart  v.  State  (Tex.  Cr.  App.) 
26  S.  W.  203;  Knobl.  Cr.  Dig.  437;  State  v. 
Johnson,  35  La.  Ann.  871:  Ayers  v.  Watson, 
132  U.  S.  394,  10  Sup.  Ct  116;  Fletcher  v. 
Fletcher.  5  La.  Ann.  ^.^m^^BJ^e 
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not  varied  by  the  fact  that  the  contradictory 
statement  was  made  after  the  deposition  was 
taken,  or,  if  made  before,  was  not  known  to 
the  accused  or  his  counsel.  Ryan  v.  Peo- 
ple (Golo.  Sup.)  40  Pac.  777;  Mattox  v.  U.  S., 
156  U.  S.  246,  15  Sup.  Ct  337.  No  effort  ap- 
pears to  have  been  made  on  part  of  the  de- 
fense to  obtain  an  examination  of  the  wit- 
ness Briscar  in  relation  to  his  alleged  con- 
tradictory statements,  so  as  to  bring  the  case 
within  the  rule  of  Fletcher  v.  Henley,  13  La. 
Ann.  191. 

Error  is  assigned  to  the  refusal  of  the  court 
to  charge  the  Jury  that  in  the  absence  of  any 
certificate  of  the  clerk,  or  seal  of  the  court 
to  the  deposition  of  the  state's  witness  Bris- 
car, taken  at  the  preliminary  examination, 
and  in  the  absence  of  any  proof  to  the  Jury 
that  the  alleged  deposition  contained  a  true 
statement  of  the  evidence  of  the  witness,  the 
same  should  not  be  considered  by  the  Jury 
as  legal  evidence,  but  disregarded.  The  rul- 
ing of  the  court  was  correct  Briscar*s  testi- 
mony was  sufiiciently  authenticated,  and  the 
showing  ample  that  the  deposition  was  a 
true  statement  of  his  evidence  at  the  pre- 
liminary trial.  It  was  properly  admitted  in 
evidence,  and,  being  in  evidence,  the  Jury 
could  properly  consider  it 

Nor  waa  it  essential  that  the  evidence  of  the 
witnesses  Taliaferro,  Dosher,  and  Spain,  re- 
lating exclusive  to  the  question  of  the  ab- 
sence from  the  state  of  the  witness  Briscar, 
and  to  that  of  the  proper  taking  down  of  his 
testimony  at  the  preliminary  examination, 
with  the  purpose  and  view  of  laying  the  foun- 
dation for  the  offering  of  the  deposition,  should 
have  been  taken  in  the  presence  of  the  Jury, 
or  read  to  them.  Such  evidence  had  no  rela- 
tion whatever  to  the  merits  of  the  case.  It 
simply  established  a  predicate  for  the  admis- 
sion of  Brlscar's  previous  testimony.  It*  is  for 
the  court,  not  the  Jury,  to  decide  what  is  and 
is  not  admissible  as  evidence,  and  to  pass  upon 
the  sufficiency  and  effect  of  testimony  offered 
to  lay  the  foundation  for  the  production  and  ad- 
mission of  the  testimony  relating  to  the  merits 
of  the  case,  taken  at  a  previous  trial,  by  a  wit- 
ness absent  from  the  state  at  the  subsequent 
trial.  As  the  Jury  could  not  pass  upon  the  tes- 
timony had  it  been  taken  in  their  presence,  the 
accused  is  without  ground  of  complaint  that  it 
was  taken  out  of  their  presence.  Besides,  If 
this  was  proper  matter  of  complaint,  and  was 
prejudicial  to  defendant  he  should  have  made 
objection  at  the  time,  and  preserved  his  rights 
by  a  bill  of  exceptions.  This  he  did  not  do, 
but  sought  long  after  the  trial,  to  have  the 
minutes  of  court  amended  so  as  to  show  that 
the  statements  of  the  witnesses  named  were 
made  out  of  the  presence  of  the  Jury,  and  to 
the  refusal  of  the  Judge  to  do  so,  on  the 
ground  that  it  is  not  necessary  for  the  minutes 
to  contain  a  minute  recital  of  all  that  tran- 
spires at  the  trial,  takes  a  bill  of  exceptions. 
We  do  not  find  that  the  court  erred  in  this; 
and  the  bill  taken  to  the  denial  of  the  motion 
to  thus  amend  the  minutes  cannot  avail  the 


accused,  even  though  we  should  admit  it  as 
part  of  the  transcript  of  the  case,  having  been 
presented  long  after  the  case  was  docketed 
here. 

Error  is  assigned  to  the  ruling  refusing  to 
allow  the  accused  to  ask  R.  J.  Lanier,  a  wit- 
ness in  his  behalf,  whether  or  not  C.  J.  Hoot- 
sell,  who  testified  on  behalf  of  the  state,  lives 
in  open  concubinage  with  a  negro  woman,  and 
has  a  family  of  chlldr^  by  her.  The  question 
and  answer  sought  to  be  elidted  were  objected 
to,  on  the  ground  that  the  proper  foundation 
had  not  been  laid  for  the  introduction  of  such 
testimony;  that  the  general  character  and  rep- 
utation only  of  the  witness  could  be  inquired 
into;  and  that  the  question  propounded  was 
leading.  These  objections  were  well  taken.  1 
GreenL  Ev.  §  461;  Whart.  Or.  Bv.  §§  486,  487; 
Slidell,  J.,  in  State  v.  Parker,  7  La.  Ann.  89. 

Error  is  assigned  to  the  ruling  not  permitting 
the  accused,  while  on  the  stand  ad  a  witness 
in  his  own  behalf,  to  state  that  deceased 
threatened  him  personally  a  short  time  pre- 
vious to  the  homicide.  The  state  objected  upon 
the  ground  that  the  foundation  for  this  had 
not  been  laid,  no  overt  act  or  hostile  demon- 
stration having  been  shown.  In  his  reasons 
for  sustaining  the  objection,  the  Judge  says, 
among  other  things  of  the  same  purport  that 
"aU  the  facts  estatdlshed  on  the  trial  showed 
that  there  was  no  overt  act  or  hostile  demon- 
stration by  the  deceased,  and  therefore  the 
foundation  for  the  testimony  offered  had  not 
been  laid."  It  would  seem  that  all  the  testi- 
mony in  the  case,  except  that  of  the  accused, 
negatived  any  act  on  part  of  the  deceased  in 
any  way  hostile  or  threatening.  Before  evi- 
dence of  threats  on  part  of  the  deceased  can 
be  Introduced,  there  must  be  a  showhig  of  an 
overt  act  or  hostile  demonstration.  It  rests 
with  the  trial  Judge  to  determine  whether  such 
showing  has  been  sufficiently  made  as  laying 
the  foundation  for  the  evidence,  and  his  ruling 
in  this  regard  will  not  be  disturbed  unless  it 
appears  that  a  Just  discretion  has  been  abused. 

Error  is  assigned  to  the  charge  of  the  Judge 
In  relation  to  the  effect  to  be  given  by  the  Jury 
to  the  evidence  of  the  defendant.  The  accus- 
ed had  gone  upon  the  stand  as  a  witness  In  hl3 
own  behalf.  In  the  course  of  his  charge,  the 
Judge  said:  "While  our  statute  permits  par- 
ties accused  of  crime  to  testify  in  their  own  tie- 
half,  still  the  Jurors  are  the  Judges  of  the  cred- 
Itability  (credltabl^ess)  and  weight  of  such 
testimony;  and,  in  determining  such  wel^t 
and  creditabllity,  the  fkct  that  such  witnesses 
are  interested  in  the  result  of  the  cause  may 
be  taken  bito  account  by  the  Jury,  and  you 
may  give  the  same  such  weight  as  you  think 
it  Justly  entitled  to  under  all  the  circumstances 
of  the  case,  and  In  view  of  the  interest  of  such 
witnesses."  It  is  urged  that  this  language  i^as 
improper,  and  calculated  to  Impair  the  evi- 
dence of  the  accused,  in  his  own  behalf,  with 
the  Jury.  A  careful  consideration  of  the  ques- 
tion here  raised  ends  In  a  conclusion  adverse 
to  the  contention  of  defendant  An  accused 
person  who  does  noty^^gg^tj^p^tyg^^^t^ed 
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to  have  the  judge  charge  the  Jnry  that  the  foot 
that  he  declines  to  ayall  himself  of  the  priv- 
ilege gives  rise  to  no  inference  against  him. 
State  V.  Walsh,  44  La.  Ann.  1134, 11  South.  811; 
Whart.  Cr.  Ev.  p.  435;  Act  No.  29  of  1886. 
So,  too,  if  he  goes  on  the  stand  as  a  witness,  the 
judge  may  charge  the  jury  that.  In  weighing 
his  testimony,  they  are  entitled  to  take  into 
account  the  fact  of  interest  in  the  result  of 
the  trial.  29  Am.  &  Eng.  Enc.  Law,  p.  677; 
Prultt  V.  State  (Ala.)  9  South.  406;  Reagan 
V.  U.  S.,  157  U.  S.  301,  15  Sup.  Ot.  610;  State 
V.  Tarter  (Or.)  37  Pac.  53;  People  v.  Resh 
(Mich.)  65  N.  W.  99;  State  v.  Flske,  63  Conn. 
388,  28  AtL  572;  Sack.  Instruct  Juries,  p.  43, 
H  20,  21.  Nor  is  such  instruction  prejudicial 
error  because  it  singles  out  the  accused  from 
the  other  witnesses  in  the  case.  No  other  wit- 
ness occupied  the  same  position' as  did  the  ac- 
cused, and  the  Instruction,  therefore,  does  not 
apply  to  hUn  a  test  of  credibility  which  could 
have  been  applied  to  others.  Doyle  y.  People 
(lU.  Sop.)  85  N.  E.  372.  This  was,  in  effect,  chai-- 
ging  one  or  more  of  the  general  rules  of  evi- 
dence, vl&  that  the  motive  or  bias  of  a  witness 
—his  hiterest  in  the  outcome  of  the  trial— may 
affect,  more  or  less,  his  evidence  for  credibility, 
and  that  the  jury  are  the  judges  of  the  effect 
and  value,  the  weight  and  sufficiency,  of  the 
evidence  addressed  to  t^hem.  The  statute  (Act 
29  of  1886)  specltically  requires  the  judge  to 
charge  the  jury  that  such  testimony  shall  be 
weighed  and  considered  according  to  the  gen- 
eral rules  of  evidence.  It  was  intended,  of 
course,  that  the  judge  should  not  merely  say 
to  the  jury,  "You  are  to  weigh  and  consider  the 
testimony  of  the  accused  according  to  the  gen- 
eral rules  of  evidence,"  but  should  explain  to 
them  what  the  particular  general  rules  of  evi- 
dence are  that  are  applicable  to  testimony 
given  by  an  accused  person.  This  is  what  the 
judge  In  the  Instant  case  did.  This  court  said 
in  State  v.  Walsh,  supra,  that  *the  weight  of 
the  testimony  [of  the  accused]  is  left  to  the 
jury."  Whart.  Cr.  Bv.  H  429,  434,  436.  If  it  Is 
left  toihe  jury,  it  Is  proper  for  the  judge  to  tell 
them  80.  The  words  *'but  all  testimony  shall 
be  weighed  and  considered  according  to  the 
general  rules  of  evidence,"  in  the  concluding 
clause  of  section  2  of  the  act  of  1886,  have  ref- 
erence, clearly,  to  all  testimony  given  by  ac- 
cused iiersons  under  the  permission  of  the  act 
The  judge  is  to  charge  that  all  such  evidence— 
L  e.  that  given  by  defendants  in  criminal 
causes— "shall  be  weighed,"  etc.  It  was  not 
necessary  to  use  that  hinguage  as  to  the  testi- 
mony of  other  witnesses  in  a  case,  for  it  has 
always  been  the  hiw  that  their  evidence  is  to 
be  weighed  and  considered  by  the  general 
rules  of  evidence.  This  demonstrates  that  the 
lawmaker  intended  to  apply  the  language  used 
In  the  statute  to  the  testimony  of  accused  per- 
sons. It  is  with  reference  to  accused  persons 
only  that  section  2  of  the  act  speaks. 

This  disposes   of   the   objections  presented 

through  bills  of  exception,  and  leaves  only  to 

.  be  considered  error  assigned  as  appearing  on 

the  face  of  the  record  in  this,  to  wit:    That 
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nhie  of  the  jurora  called  on  the  first  day  of  the 
trial  were  accepted  after  examination  on  their 
voir  dire;  that,  the  regular  venire  being  then 
exhausted,  tales  jurors  were  ordered  summon- 
ed to  complete  the  panel;  and  that  the  court 
then  adjourned  until  the  next  day  without 
having  first  caused  the  nine  persons  accepted 
as  jurors  to  be  sworn  as  such.  It  is  urged 
that  it  was  the  duty  of  the  court,  before  ad- 
journment, and  before  anything  else  was  done 
in  the  case,  and  without  waiting  to  complete 
the  panel,  to  swear  in  the  nine  as  jurora.  It  is 
shown  by  the  record  that,  before  adjourning 
for  the  day,  the  nine  persons  accepted  as  jur- 
ora were  put  in  charge  of  the  sheriff,  and  kept 
together  In  custody,  the  court  first  instructing 
them  not  to  talk  to  each  other,  nor  to  permit 
any  other  person  to  talk  with  them,  alKmt  the 
case;  that  the  next  day  the  panel  was  com- 
pleted by  the  selection  and  acceptance  of  three 
more  jurora  from  the  tales  jurora  summoned; 
and  that  thereupon  the  oath  prescribed  by  law 
was  administered  to  the  jurors,  and  the  trial 
was  proceeded  with.  We  have  been  referred  to 
no  requirement  of  statute,  and  to  no  author 
ity  sustaining  the  contention  of  defendant,  that 
what  was  done  or  not  done,  in  the  respect  men- 
tioned, and  which  is  the  common  practice,  is 
fatal  irregularity,  even  if  the  same  may  be 
brought  to  our  attention  without  a  bill  of  ex- 
ceptions seasonably  taken  thereto.  Nor  has  a 
consideration  of  the  point  presented  convinced 
us  that  error  was  therein  committed  to  the 
prejudice  of  the  accused,  such  as  justifies  the 
reversal  of  the  verdict  and  sentence  appealed 
from.     Judgment  affirmed. 

NICHOLIiS.  a  J.,  takes  no  part 


(60  La.  Ann.  fie> 

PIOR  V.  GIDUENS  et  al.    (No.  12,477.) 

(Supreme  (Dourt  of  Louisiana.    Dec.  29,  1897.) 

Dissoi^UTiON  OF  CoHifUNiTT— Rights  of  SsPARiiTa 

Cbbdxtor— Rights  of  Wife— Subrogation 

OF  Husband  —  Prbsoription. 

1.  The  separate  creditor  of  either  spouse  can* 
not,  after  dissalntion  of  the  community,  deal 
With  an  midivided  interest  of  his  debtor  in  any 
specific  piece  of  property  belonging  to  the  com- 
munity, proceed  against  it  by  direct  seizure, 
sell  it,  and  apply  its  proceeds  to  payment  of  his 
debt 

2.  BUs  proper  course  is  to  force,  by  appropri- 
ate proceedings,  a  final  settlement  and  liquida- 
tion of  the  community,  and  then  to  subject,  by 
process  of  law,  the  interest  of  his  debtor  thus^ 
found  to  the  satisfaction  of  his  claim. 

3.  A  wife,  owning  by  inheritance  an  undi- 
vided half  of  a  plantation,  purchased  during  the 
marriage,  from  ner  co-heirs,  their  interest.  The 
interest  so  purchased  fell  into  the  community 
of  acquets  and  gains,  unless  declared  and 
shown  to  be  purchased  for  her  separate  account, 
with  paraphernal  funds. 

4.  A  husband  who,  after  dissolution  of  the 
community,  by  death  of  the  wife,  pays,  out  of 
his  own  funds,  debts  of  the  community,  be- 
comes subrogated  to  the  rights  of  the  creditors 
so  paid. 

5.  Against  his  claim  for  reimbursement  of  the 
debU  thU8  paid,  he  hgTi^jt^^e  ,5dj^iji(8jgti|^ 
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ot  the  property,  prescription  does  not  ran  antil 
a  liquidation  and  settlement  of  the  communi- 
ty. 

6.  Where  the  separate  property  of  the  wife 
during  her  lifetime  is  administered  by  the 
husband,  the  debts  incurred  in  such  administra- 
tion, such  as  expenses  of  cultivating  a  planta- 
tion, are  community  debts,  and  the  revenues  as- 
sets of  the  community. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish  of 
Red  River;  W.  Pike  Hall,  Judge. 

Action  by  A.  S.  B.  Plor,  tutor,  against  D.  M. 
Glddens  and  others.  From  the  judgment, 
plaintiff  appeals.     Modified  and  affirmed. 

Wilkinson  &  Wilkinson  and  John  I.  Teer, 
for  appellant    J.  C.  Egan,  Sr.,  for  appellees. 

BLANCHARD,  J.  In  March.  1889,  D.  M. 
Glddens  contracted  a  loan  of  money  from  the 
plaintiff,  and,  to  secure  payment  thereof,  exe- 
cuted a  mortgage  an  certain  lands,  forming 
what  is  known  as  the  "Sprowls  Place/*  In 
Red  River  parish.  This  debt  remaining  unset- 
tled, an  action  was  brought  in  1893  to  enforce 
its  payment  A  short  time  prior  to  the  filing 
of  that  suit,  Glddens  made  what  purported  to 
be  k  final  settlement  with  his  sons,  R.  A.  and 
A.  S.  Glddens,  whose  tutor  he  had  been,  in 
which  settlement  be  delivered  to  them,  as  their 
inheritance,  along  with  other  property,  the 
Sprowis  place,  which  he  had  a  few  years  pre* 
vlously  mortgaged,  as  his  own  property,  to 
plaintiff.  Because  of  this  settlement  with  his 
sons  knd  this  delivery  of  the  mortgaged  prc^ 
erty  to  them,  the  sons  were  made  parties  de- 
fendant, along  with  the  father,  in  the  action  to 
enforce  payment  of  the  debt  for  borrowed 
money;  and  the  settlenent  and  delivery  was 
asked  to  be  avoided  in  so  far  as  the  same  af- 
fected the  rights  of  the  complaining  creditor. 
In  that  litigation  the  Judgment  of  the  court 
bdow  was  In  favor  of  plaintiff,  decreeing  re- 
covery of  the  amount  sued  for,  recognizing  the 
mortgage  as  existing  on  the  interest  of  D. 
M.  Giddens  in  the  Sprowis  place,  which  was 
fixed  at  an  undivided  one-third  thereof,  and 
avoiding  the  settlement  and  delivery  of  prop- 
erty made  by  Giddens  to  his  sons  so  far  as  the 
same  affected  philntlff's  rights,  as  mortgage 
creditor,  to  the  extent  his  mortgage  was  recog- 
nized in  the  Judgment  From  this  Judgment, 
R.  A.  and  A.  S.  Giddens  prosecuted  an  appeal 
to  this  court,  and  in  1894  a  decree  was  handed 
down  reveiBing  in  part  the  Judgment  appealed 
from,  and  directing  that  the  rights  of  plaintiff 
under  the  mortgage  be  restricted  to  the  inter- 
est of  D.  M.  Glddens  In  the  community  between 
himself  and  his  deceased  wife,  to  be  ascertain- 
ed by  proper  proceedings  in  the  court  below, 
to  which  court  the  case  was  remanded  for  the 
purpose.  In  this  remanding,  the  rights  of  the 
plaintiff  were  fully  reserved  to  make  effectual, 
for  the  satisfaction  of  his  mortgage,  the  inter- 
est of  D.  M.  Giddens  in  the  conmiunlty.  46 
La.  Ann.  1406,  15  South.  502.  Following  this, 
the  present  suit  was  instituted,  the  purpose  of 
which  seems— First,  to  have  It  decreed  that 
D.  M.  Giddens  owns  individually  an  undivided 


one-third  of  the  property  which  he  had  mcHrt- 
gaged  to  plaintiff  in  1889,  and  subjecting  same 
to  the  satisfaction  of  the  mortgage  debt;  and, 
failing  In  this,  second,  to  have  determfned  the 
interest  of  said  GUdens  in  the  community 
between  himself  and  his  deceased  wife,  to  the 
end  that  the  same  may  be  made  amenable  to 
plaintiff*8  claim  under  the  hypothecation  afore- 
said. It  is  clear  that  the  Inquiry  herein  must 
be  limited  to  the  latter.  The  decree  o£  this 
court  in  the  fprmer  suit  directs  precisdy  that 
the  rights  of  plaintiff  under  the  mortgage  be 
restricted  to  the  Interest  of  the  elder  Gid- 
dens in  the  community  between  himself  and 
his  dead  wife,  to  be  ascertained  according  to 
law.  The  Intention  and.  declaration  of  our 
Judgment  in  that  controversy  was  that  the  case 
be  remanded  for  a  settlentent  of  community 
affairs.  This  Involved^— First  ascertaining  what 
were  the  rights  of  ownership  of  the  community 
in  the  property  which  D.  M.  Giddens  had  mort- 
gaged to  plaintiff;  and,  second,  how  his  hiter- 
est  in  the  share  owned  by  the  community 
might  be  affected  l^  Indebtedness,  if  any,  due 
by  him  to  the  community,  or  by  the  commu- 
nity to  him,  as  the  case  might  be;  and  thai, 
finally,  should  anything  be  left  to  Glddens  as 
the  result  of  such  settlement  of  community  af- 
fairs, to  apidy  same  to  the  satisfaction  of  plain- 
tiff's mortgage  claim.  The  opinion  of  the 
court  declared  that  the  community  between 
the  husband  and  wife  had  never  been  settled 
and  liquidated,  and,  consequently,  that  the 
rights  of  the  fiq;>ouses  had  not  been  fixed  and  de- 
termined. It  was  correctly  held  ttiat  the  sep- 
arate creditor  oi  either  spouse  has  th^  right 
after  the  dissolution  of  the  community,  to 
have  the  community  liquidated;  that  be  can* 
not  deal  with  an  undivided  interest  of  his 
debtor  in  any  specific  piece  of  property  belong- 
ing to  the  eommunity,  proceed  against  it  by 
direct  seizure,  sdl  it,  and  apply  the  proceeds 
to  payment  of  his  debt;  that  his  proper  course 
is  to  force  by  appropriate  proce^ngs  a  final 
settlement  and  liquidation  of  the  community, 
and  then  to  proceed  legally  to  subject  the  hiter- 
est  of  his  debtor  thus  found  to  the  satlsfactioo 
of  his  debt  46  La.  Ann.  1145,  15  South.  501, 
and  17  South.  262.  Thus  Is  pointed  out,  dear- 
ly, the  only  course  to  be  pursued  in  this  lator 
edition  of  a  long-standing  litigation. 

Robert  H.  Armistead  died  in  1868.  He  left 
surviving  him,  a  widow,  Louisa  Armistead. 
The  community  between  them  owned  at  the 
death  of  the  husband  several  small  Red  RlTer 
plantations.  There  were  three  children  of 
this  marriage  surviving  and  of  age  when  the 
father  died. .  They  were  Martha  E.,  Maty 
Jane,  and  John  H.  Armistead.  The  first  was> 
married  to  J.  W.  Sandiford.  Mary  Jane  Armi- 
stead had  married  David  Briggs,  who  died  in 
1862.  Three  children  were  bom  of  this  mar- 
riage, of  whom  two  were  living  when  the 
grandfather,  Robert  H.  Armistead,  died. 
Briggs  ofvned  some  cotton  which  was  sold  after 
the  war  by  Robert  H.  Armistead,  and  netted 
$1,500.  He  retaUied  this  sum  in  his  liands, 
and  owed  it  at  his  death.-'One  half  to  Mis. 
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Briggs,  widow  in  commxmity,  the  other  half 
to  the  Briggs  children.  Mrs.  Briggs,  the  wid- 
ow, hi  1868,  Just  after  the  death  of  her  father, 
married  D.  M.  Giddens.  Two  chlidzen  sprang 
from  this  union,— Robert  A.,  bom  in  February, 
1870;  Albert  S.,  in  August,  1872.  One  of  the 
Briggs  children  died  in  1871.  His  share  of  the 
cotton  money  ($1,500)  was  thereupon  inherited 
by  his  mother,  his  surriTing  sister  of  the  full 
blood,  Ella  Briggs,  and  his  brother  of  the  half 
blood,  Robert  A*  Giddens;  in  what  proportion 
it  is  not  material  to  inquire.  The  other  Gid- 
dens child  had  not  then  been  bom.  Following 
the  death  of  Robert  H.  Armistead,  his  widow 
and  heirs  effected  a  partition  of  the  estate. 
The  widow  and  her  daughter  Mary  Jane  (Mrs. 
Giddens)  were  awarded  as  their  share  what 
was  known  as  the  **Armi8tead  Place,"  the 
home  of  the  family.  Mrs.  Sandlf ord  and  J.  H. 
ArmMeaA  took  other  property.  By  this  ar- 
rangement, Mrs.  Louisa  Armistead  and  Mrs. 
Giddens  acquired  the  Armistead  plantation,  in 
the  proportion  of  three-fourths  to  the  former 
and  one-fourth  to  the  latter.  As  widow  in 
community,  Mrs.  Armistead  owned  in  her  own 
right  (there  being  no  debts)  one-]balf  of  the 
whole  place,  or  three-sixths.  Mrs.  Giddens, 
as  one  ot  three  heirs,  inherited  one-third  of 
one-half,  or  one-sixth  of  the  whole.  They  each 
owned  a  like  Interest  in  the  property  which  fell 
to  Mrs.  Sandiford  and  J.  H.  Armistead  In  the 
partlti<»i.  The  parties  were  effecting  an  ex- 
change. The  two-sixths  interest  owned  by 
Mrs.  Sandiford  and  J.  H.  Armistead  in  the 
Armistead  place  was  exchanged  for  the  Inter- 
est Mrs.  Armistead  and  Mrs.  Giddens  owned 
In  the  other  prc^ei^.  The  latter  received, 
relativdy  to  each  other,  the  two-sixths  interest 
of  the  former  in  the  Armistead  place,  in  the 
same  proportion  that  three-sixths  bears  to  one- 
sixth.  Thus  it  was  that  Mrs.  Armistead's 
interest  thereafter  in  the  home  place  was  three- 
f ourtbs,  and  Mrs.  Giddens'  one-fourth. 

Mrs.  Louisa  Armistead  died  in  September, 
1871.  She  had  made  a  will  bequeathing  her 
interest  tn  the  Armistead  place  to  her  daugh- 
ter Mrs.  Giddens;  but  the  probate  of  this  will 
was  successfully  resisted  by  the  other  two 
heirs,  on  the  ground  of  Informality,  etc  This 
left  her  estate  to  be  inherited  according  to  law 
hy  her  three  children.  Mrs.  Giddens,  as  one 
of  the  heirs.  Inherited  one^third  of  her  moth- 
er's interest  in  the  Armistead  place.  As  this 
interest  was  three-fourths,  it  thus  appears  that 
Mrs.  Giddens,  by  the  death  of  her  mother,  be- 
came the  owner  of  another  fourth  in  the  prop- 
erty, making  her  the  owner  of  an  undivided 
one-half  of  the  place,  and  Mrs.  Sandiford  and 
J.  H.  Armistead  each  the  owner  of  an  undivid- 
ed fourth.  In  December,  1871,  a  settlement  of 
Mrs.  Armistead's  succession  was  effected  in 
this  wise:  Mrs.  Sandiford  and  J.  H.  Armistead 
sold  to  their  sister,  Mrs.  Giddens,  their  inter- 
est in  the  Armistead  place  for  $3,300.  The 
Interest  thus  purchased  fell  into  tte  community 
existing  between  D.  M.  Giddens  and  his  wife. 
Rev.  Civ.  Code,  art.  2402;  De  Sentmanat 
V.  Soule,  83  La.  Ann.  009.    The  act  of  sale  and 


transfer  does  not  state  the  property  thus  ac- 
quired was  for  the  separate  account  of  the  wife, 
nor  that  its  purchase  was  a  reinvestment  of 
paraphernal  funds,  and  there  is  no  proof  of  ei- 
ther in  the  record.  No  cash  was  actually  paid, 
but  $1,500  of  the  $3,300  was  acknowledged  as 
cash  received  by  D.  M.  Giddens,  being  the 
amount  due  by  the  succession  of  Robert  H. 
Armistead  on  account  of  the  Briggs  cotton  sold 
as  hereinbefore  stated,  and  the  succession  and 
heirs  released  from  liability  therefor.  By  this 
arrangement,  the  community  ^tween  Gid- 
dens and  his  wife  became  indebted  to  Mrs. 
Giddens  (formerly  Briggs)  and  the  surviving 
Briggs  child  for  the  amount  For  the  remain- 
ing $1,800  of  the  $3,300  purchase  money,  a 
note  was  executed  in  favor  of  Mrs.  Sandiford, 
for  $900;  another,  in  favor  of  Lisso  &  Bro., 
for  $629.68;  and  a  third,  In  favor  of  J.  H. 
Armistead,  for  $271.42,— all  payable  January 
1,  1873,  with  8  per  cent  interest  from  date  of 
sale.  The  note  to  Llsso  ft  Bro.  was  the  as 
sumption  of  a  debt  J.  H.  Armistead  owed  them, 
l^ls  $1,800  represented  by  the  three  notes  was 
a  community  obligation.  In  January,  1871,  D. 
M.  Giddens  had  purchased  In  his  own  name  71 
acres  of  land  adjoining  the  Armistead  place, 
from  Tally  Brown  and  wife.  This  property, 
purchased  after  the  marriage,  fell  into  the 
community.  Its  price  was  $600.  One-half  of 
this  sum  was  advanced  by  Mrs.  Louisa  Armi- 
stead as  a  gift  to  her  daughter,  Mrs.  Glddenu. 
Thus,  the  community  became  indebted  to  the 
wife  for  $300,  and  it  is  a  claim  now  due  her 
heirs  by  the  community.  The  71  acres  so  pu^ 
chased  was  added  to  and  became  part  of  the 
Armistead  place.  This  place  orl^nally  em- 
braced 210  acres.  With  the  71  acres  added,  its 
area  broadened  to  281  acres.  It  thus  appears 
that  hi  acreage  the  land  bought  from  Brown 
(71  acres)  constituted  one-fourth  of  what  was 
known  as  the  Armistead  or  Giddens  place  at 
the  death  of  Mrs.  Giddens;  and  It  appears  that 
in  value  it  constituted  more  than  one-fourth, 
for  it  was  appraised  at  $1,420  on  the  inventory 
taken  in  the  succession  of  Mrs.  Giddens  shortly 
after  her  death,  while  the  original  Armistead 
place  was  appraised  at  $4,925.  Mrs.  Giddens 
died  In  Ck^tober,  1873.  Blla  Briggs  died  in  De- 
cember of  the  same  year.  Robert  A.  and  Al- 
bert S.  Giddens,  sons  of  the  first  and  half- 
brothers  of  the  latter,  were  their  only  heirs. 
Thus  fell  to  them  their  mother's  separate  es- 
tate, as  well  as  the  claim  against  the  com- 
munity for  the  $1,500  due  for  the  Briggs  cot- 
ton; also  the  residuary  Interest  (if  any)  of 
their  mother  In  the  community  property  after 
payment  of  the  debts  of  the  community.  The 
community  owned  at  the  death  of  Mrs.  Gid- 
dens, as  we  have  seen,  one-half  of  the  Armi- 
stead plantation  and  the  71  acres  bought  from 
Brown,  and  added  to  the  place.  D.  M.  Gid- 
dens cultivated  the  plantation  in  1874  and 
1875  for  his  own  account,  and,  at  the  close  of 
the  latter  year,  he  exchanged  the  whole  of  it 
for  the  Sprowls  place,  owned  by  J.  H.  Beaircl. 
He  had  qualified  as  natural  tutor  to  his  minor 
children,  and 
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their  Interest,  recommended  the  exchange  on 
their  behalf.  The  Sprowls  place  contained 
643  acres.  The  Armlstead  place,  though  much 
smaller,  was  considered  more  valuable;  and 
Beahrd,  owner  of  the  Sprowls  place,  as  a  fur- 
ther consideration  of  the  exchange,  assumed 
payment  of  a  mortgage  Indebtedness  for  $879 
resting  upon  the  Armlstead  place.  This  $S79 
was  a  debt  due  by  the  community  that  had  ex- 
isted between  Giddeus  and  his  wife.  It  repre- 
sented the  note  executed  to  Llsso  &  Bro.,  for 
$629.58,  and  the  one  executed  in  favor  of  J. 
H.  Armistead,  for  $271.42,  when  the  purchase 
of  the  interest  of  Mrs.  Sandiford  and  J.  H. 
Armlstead  in  the  Armistead  place  had  been  ef- 
fected In  the  name  of  Mrs.  Oiddens,  less  a 
small  credit  paid  on  the  latter  note.  The 
Sprowls  place  thus  acquired  by  exchange  be- 
came the  property  of  the  community  and  of 
the  heirs  of  Mrs.  Giddens  in  the  same  propor- 
tion that  the  Armlstead  place  was. 

The  addition  to  the  Armistead  place  of  the 
71  acres  bought  of  Brown,  all  of  which  was 
community  property,  gave  the  community  an 
excess  over  the  heirs  In  this  place.  The  hehrs 
cannot  complain  If  we  place  this  excess  at  one- 
eighth  of  the  whole,  when  it  is  considered  that 
the  71  acres  was  quite  one-fourth  in  area,  and 
more  than  one-fourth  In  value,  of  the  Armi- 
stead place,  exchanged  for  the  Sprowls  place. 
For  the  purpose  of  this  settlement  of  the  com- 
munity, therefore,  its  Interest  In  the  Sprowls 
place  will  be  computed  at  five-eighths,  and  the 
interest  of  Mrs.  Giddens*  heirs  (Robert  A. 
and  Albert  S.  Giddens)  at  three-eighths.  The 
community  creditors  must  be  settled  with  out 
of  this  five-eighths  part  first,  and  then  one- 
half  of  the  remainder,  if  any,  will  accrue  to  the 
heirs  of  the  dead  wife,  and  the  other  half  to 
the  living  husband.  Durham  v.  Williams,  32 
La.  Ann.  162.  The  only  community  creditors 
now  are  the  heh*s  and  D.  M.  Giddens,— the 
latter  because  of  the  fact  that,  after  the  dis- 
solution of  the  community  by  the  death  of  the 
wife,  he  paid  debts  of  the  community,  and 
thereby  became  subrogated  to  the  rights  of  the 
creditors  so  paid.  Shropshire  v.  Creditors,  15 
La.  Ann.  705;  Calre  v.  Creditors,  45  La.  Ann. 
462,  12  South.  624;  Coons  v.  Stringer,  14  La. 
Ann.  726. 

The  heirs  jointly  hold  the  following  claims 
against  the  community: 

Amount  for  which  the  Briggs  cotton 
sold   $1,500  00 

With  6  per  cent,  interest  from  the 
time  D.  M.  Giddens  received  it, 
December  6,  1871. 

Amount  received  by  D.  M.  Giddens 
from  Mrs.  Louisa  Armistead.  and 
applied  to  part  payment  of  tne  71 
acres  of  land  bought  from  Brown. .        300  00 

With  5  per  cent  mterest  from  date 
of  purchase,  January  21,  1871. 

Three-eighths  of  $879,  paid  or  as- 
sumed by  Beaird  in  the  exchange 
between  the  Armistead  place  and 
the  Sprowls  place 329  61 

With  5  per  cent,  interest  from  De- 
cember 20,  1875. 


Total  principal $2,129  61 


D.  M.  Giddens  holds  the  following  claims 
against  the  community  on  account  of  its  debts 
paid  by  him  after  its  dissolution,  to  wit: 

Judgments  of  Julius  Lisso,  Grahag- 
an,  Ferryman,  Lisso  &  Bro.,  and 
Abne^  &  Love,  aggregating $1,426  18 

With  5  per  cent,  interest  from  (say) 
January  1,  1874. 

Amount  of  note  given  Mrs.  Sandiford 
for  her  share  of  purchase  money  of 
interest  in  Louisa  Armistead' s  suc- 
cession           900  00 

With  5  per  cent,  interest  (say)  from 
January  1,  1874. 
(The  testimony  of  D.  M.  Giddens 

makes  it  clear,  we  think,  that  this 

note  was  paid  after  death  of  his  wife.) 

Amount  paid  (one-half)  on  account  of 
purchase  of  71  acres  of  land  from 
Brown,  paid  by  Giddens  after 
death  of  his  wife 300  00 

With  5  per  cent,  interest  from  Jan- 
uary 21, 1874. 

Total  principal $2,626  18 

D.  M.  Giddens  individually  Is  entitled  to  no 
claim  against  the  community  for  five-eighths 
of  the  $879  paid  or  assumed  by  Beaird  In  the 
exchange  between  the  Sprowls  place  and  the 
Armlstead  place,  for  the  reason  that  that 
proportion  of  that  sum  was  exclusively  a 
community  asset,  and  was  used  to  settle  a 
community  o'bUgation.  It  was  not  the  pay- 
ment of  a  community  debt  out  of  his  own 
funds. 

The  testimony  of  Giddens  that  other  com- 
munity debts  than  those  mentioned  In  the 
act  of  exchange  between  Beaird  and  himself 
were  assumed  by  Beaird,  and  afterwards 
paid  by  Strlngf ellow,  when  he  purchased  the 
Armistead  place  from  Beaird,  should  have 
been  ruled  out;  on  the  objection  made  and 
for  the  reasons  urged  In  the  bill  of  excep- 
tions. Besides,  we  do  not  think  it  establish- 
ed by  the  evidence  received  that  other  debts 
than  those  mentioned  in  the  act  of  exchange 
were  so  paid. 

It  is  claimed  on  behalf  of  the  plaintiff  that 
Giddens  is  entitled  to  other  credits  than 
those  allowed  for  debts  of  the  community 
paid  by  him,  but  we  have  not  found  that  this 
is  made  clear  by  the  testimony  In  the  record. 

As  to  the  plea  of  prescription  urged  by  de- 
fendants against  claims  set  up  on  behalf  of 
D.  M.  Giddens  against  the  community,  it 
suffices  to  say  that  no  prescription  runs 
against  claims  paid  by  the  surviving  spouse, 
who  has  the  administration  of  the  property, 
until  a  liquidation  and  settlement  of  the  com- 
munity. Succession  of  Blakey,  12  Rob.  (I^.) 
155;  Succession  of  Farmer,  32  La.  Ann.  1037; 
McKnlght  V.  Calhoun,  36  La.  Ann.  408.  The 
separate  property  of  the  wife  was  not  ad- 
ministered by  her  during  her  lifetime.  It 
was  administered  by  the  husband,  D.  M.  Gid- 
dens. The  debts  incurred  in  cultivating  the 
plantation  were  therefore  community  debts, 
and  the  revenues  assets  of  the  community. 
After  the  death  of  the  wife  and  dissolution 
of  the  community,  the  cultivation  of  the 
plantation  by  the  surviving  spouse  was  for 
his  own  account,  not  that  of  the  community 
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nor  the  heirs  of  the  deceased  spouse.  The 
oommunity  interest  in  the  Sprowls  place  must 
be  sold  to  pay  the  community  debts,  as  here- 
in set  forth,  and  the  proceeds  will  be  due  to 
the  surriying  spouse  and  to  the  heirs  of  the 
deceased  wife  in  the  proportion  of  their  re- 
spective claims.  The  part  accruing  to  D.  M. 
Giddens,  as  well  as  his  residuary  interest  in 
the  community  proceeds,  if  any,  after  pay- 
ment of  the  debts,  must  be  applied  to  pay- 
ment of  plaintiff's  mortgage  daim. 

It  is  therefore  ordered  and  adjudged  that 
the  Judgment  appealed  from  be  amended  as 
follows:  The  community  of  acquets  and 
gains  formerly  existing  between  D.  M.  Gid- 
dens  and  Mary  Jane  Giddens,  his  wife,  is  de- 
creed to  be  the  owner  of  an  undivided  flve- 
eighths  interest  in  the  real  estate  luiown  as 
the  "Sprowls  Place,"  acquired  from  J.  H. 
Beaird  by  act  of  exchange  executed  on  De- 
cember 20,  1875.  It  is  further  decreed  that 
the  community  between  said  Giddens  and 
his  wife  is  indebted  to  Robert  A.  and  Albert 
S.  Giddens  jointly,  and  to  D.  M.  Giddens,  re- 
spectively, in  the  sums,  with  interest,  as  here- 
inbefore stated.  It  is  further  decreed  that 
the  five-eighths  interest  of  the  community  hi 
the  Sprowls  place  be  sold  under  execution  to 
pay  the  said  indebtedness  of  the  oommunity, 
and,  in  the  event  the  proceeds  of  the  sale 
thereof  be  not  sufficient  to  settle  said  claims 
in  full,  that  the  same  be  applied  to  their 
payment  pro  rata.  It  is  further  decreed  that 
the  payment  accruing  to  D.  M.  Giddens  on 
tlie  indebtedness  due  him  by  Ihe  oommunity, 
as  well  as  his  residuary  interest  in  the  com- 
munity proceeds,  if  any,  after  payment  of 
the  debts  herein  recognized,  be  applied  first 
to  the  payment  of  plaintifTs  special  mortgage 
and  judgment  for  $1,100,  with  8  per  cent  in- 
terest thereon  from  April  1, 1890,  less  a  cred- 
it of  $88  paid  February  24,  1801,  and  costs  of 
suit  It  Is  further  decreed  that  as  thus 
amended  and  substituted,  the  judgment  ap- 
pealed from  is  affirmed;  costs  of  appeal  to  be 
borne  by  defendants. 

NIGHOLLS,  C.  J.,  takes  no  part  because  of 
absence  when  case  was  argued.  WATKINS, 
J.,  recuses  himself,  having  been  of  counsel. 

On  Application  for  Rehearing. 

(March  21,  1898.) 

BliANCHARD,  J.  It  is  insisted  on  behalf 
of  R.  A.  and  A.  S.  Giddens  that  the  judg- 
ment of  the  court  decreeing  that  in  the  event 
the  proceeds  of  the  sale  of  the  community 
interest  in  the  Sprowls  place  be  not  suffi- 
cient to  settle  the  claims  asserted  on  behalf 
of  their  father  against  the  community,  and 
those  held  by  themselves,  as  heirs  of  thfeir 
mother,  against  it  the  same  be  applied  to 
their  payment  pro  rata,  is  erroneous,  and 
that  they  are  entitled  to  be  paid  the  amount 
of  their  claim  by  preference.  D.  M.  Giddens 
himself  asserts  no  claim  in  opposition  to  his 
sons.    On  the  contrary,  he  is  on  their  side 


of  this  controversy.  But  his  mortgage  cred- 
itor, Pior,  tutor,  asserts  it  for  him,  and  is 
entitled  to  do  so  under  the  law,  forcing  a 
settlement  of  the  community,  to  the  end  that 
D.  M.  Giddens*  interest  therein,  both  as  cred- 
itor and  part  owner,  may  be  subjected  to 
the  satisfaction  of  his  mortgage  rights.  When 
the  wife  died,  the  acceptance  of  the  com- 
munity by  R.  A.  and  A.  S.  Giddens,  then 
minors,  was,  by  operation  of  law,  with  ben- 
efit of  inventory.  Rev.  Civ.  Ck>de,  art  977. 
But  time  went  on.  There  was  no  settlement 
of  community  affairs.  The  husband  contin- 
ued In  possession  and  enjoyment  of  the  com- 
munity property,  until,  finally,  the  heirs  of 
the  wife  became  of  age,  and  demanded  a  set- 
tlement from  their  father.  He  made  a  set- 
tlement and  turned  over  to  them  all  the  real 
property  on  hand,  under  the  pretense  that 
it  was  paraphernal  in  character  and  theirs 
by  inheritance  from  their  mother.  This  is 
the  same  property  that  is  adjudged  by  this 
court  to  be  community  property  to  the  ex- 
tent of  five-eighths  thereof.  They  received 
it  and  took  possession  thereof  as  owners. 
Ignoring  entirely  the  rights  of  mortgage 
thereon  claimed  by  Pior,  tutor.  On  coming 
of  age,  while  demanding  and  receiving  this 
settlement  and  entering  into  possession  of  all 
the  property  as  the  result  thereof,  they  fail- 
ed to  renounce  the  community.  Rev.  Civ. 
Code,  arts.  1013,  1014.  1017,  1020,  1032,  1033, 
1050,  1054,  2410,  2423;  Succession  of  Baum, 
11  Rob.  (La.)  314.  And  the  serious  effect  of 
this  omission.  In  cutting  them  off  from  com- 
petition with  this  creditor  for  the  husband's 
share  of  the  community  funds,  might  be 
urged  with  forca  Succession  of  Plantevignes, 
28  La.  Ann.  562;  Rev.  Civ.  Code,  arts.  987,  988, 
9&4,  1009,  1010. 

But  a  more  equitable  and  legally  satisfac- 
tory method  of  settling  this  controversy  is 
at  hand.  At  the  dissolution  of  the  marriage, 
the  community,  as  we  have  seen,  was  Indebt- 
ed to  R.  A.  and  A.  S.  Giddens  in  the  sum 
of  $1,500,  with  5  per  cent,  interest  thereon 
from  December  6,  1871,  and  in  the  further 
sum  of  $300,  with  like  interest  from  Janu- 
ary 21,  1871.  At  the  same  time,  it  owed  the 
various  creditors,  mentioned  in  the  opinion 
in  chief,  amounts  aggregating  $2,626.18. 
There  was  no  registry  of  any  legal  mortgage 
affecting  the  community  property.  R.  A.  and 
A.  S.  Giddens  could  claim  no  priority  of  pay- 
ment over  the  third  persons  who  were  cred- 
itors of  the  community  along  with  them- 
selves. The  respective  claims  of  these  sev- 
eral creditors  were  therefore,  as  between 
themselves,  of  equal  rank  and  concurrent 
against  the  community  property.  The  sur- 
viving husband,  out  of  his  own  funds,  paid 
all  of  these  outstanding  community  debts, 
except  that  due  R.  A.  and  A.  S.  Giddens, 
and,  by  subrogation,  became  a  creditor  of 
the  community  for  the  claims  so  paid  by 
him.  Thereupon  he  and  his  two  sons,  being 
the  only  creditors  of  the  community,  and 
owning  together  in  equal  proportion  (he  one 
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half,  they  the  other  half)  all  the  eommnnity 
property,  their  respective  claims  against  the 
commnnity  instantly  extinguished  each  oth- 
er pro  tantov  by  compensation  and  confu- 
sion. Rev.  Clr.  CJode,  arts.  2207,  2208,  2217, 
2218;  Heirs  of  Gee  y.  Thompson.  41  La.  Ann. 
853,  6  South.  548;  Newman  y.  Cooper,  60 
La.  Ann.  125,  23  South.  116.  The  wife  died 
In  the  latter  part  of  1873.  Taking  the  Ist  of 
January,  1874,  as  the  day  when  this  extinguish- 
ment tools  place,  the  account  at  that  time  stood 
thus: 

Aggregate    amount    of    community       __ 
debts  paid  by  the  hnsband 92,626  18 

The  Bnggi  cotton  claim 
due  the  heirs 91,600  00 

With  5  per  cent  interest 
from  December  6,  1871 
to  January  1,  1874 154  00 

Hie  amount  due  the  heirs 
on  account  of  money  sup- 
plied by  Mrs.  Loui»a  Ar- 
mistead,  and  used  in  part 
payment  of  land  bought 
from  Brown 800  00 

With  5  per  cent  interest 
from  January  21,  1871, 
to  January  1,  1874 44  00 

Total  doe  B.  A.  and  A.  8.Giddens  91,908  00 
Deducting  this  last  amount  from  the  sum 
of  the  community  debts  paid  by  the  hus- 
band, a  balance  of  9628.18  is  left  and  repre- 
sents the  amount  due  *D.  M.  Giddens  on  the 
1st  of  January,  1874,  by  the  community. 
From  this  must  be  deducted  the  9329.61,  be- 
ing three-eighths  of  9B79  paid  or  assumed  by 
Beaird  in  the  exchange  between  the  Arml- 
•tead  place  and  the  Sprowla  place,  due  the 
heirs  as  of  date  December  20, 1876,  aa  shown 
in  the  opinion  in  chief.  This  left  a  balance 
of  9298.57  due  the  husband  by  the  commu- 
nity, and  the  same  is  still  unsettled.  It  le 
due^  however,  without  Interest  Succession 
of  FltzwilUams,  8  La.  Ann.  489;  Succession 
of  Brlngler,  4  La.  Ann.  880.  The  community 
share  of  the  Sprowls  place  (see  opinion  In 
chief)  must  be  sold  to  pay  this  balance,  and 
the  same,  when  realized,  is  to  be  applied  on 
the  debt  due  by  D.  M.  Giddens  to  Plor,  tutor, 
and  secured  by  mortgage  on  his  Interest  in 
the  community  share  of  the  Sprowls  place; 
and  the  residuary  Interest  of  the  said  D.  M. 
Giddens  in  the  proceeds  arising  from  the 
sale  of  the  community  share  of  the  Sprowls 
place,  after  payment  of  the  said  balance  of 
9298.57,  must  be  applied  to  the  payment  of 
the  remainder  of  the  plalntUTs  claim,  whose 
mortgage  Is  recognized  as  binding  upon  the 
remaining  Interest  of  said  D.  M.  Giddens  in 
the  community  share  of  said  property. 

It  is  therefore  ordered  that  the  decree 
hereinbefore  rendered  be  amended  so  as  to 
read  as  follows:  The  conununlty  of  acquets 
and  gains  formerly  existing  between  D.  M. 
Giddens  and  Mary  Jane  Giddens,  his  wife, 
be  decreed  to  be  the  owner  of  an  undivided 
flve^Ighths  Interest  In  the  real  estate  known 
as  the  "Sprowls  Place,"  acquired  from  J.  H. 
Beaird  by  act  of  exchange  executed  on  De- 
cember 20,  1876.    It  la  farther  decreed  that 


the  community  between  sidd  Giddens  and 
his  wife  is  Indebted  unto  D.  M.  Giddens  in 
the  sum  of  9298.57,  for  which  Judgment  Is 
hereby  rendered  in  his  favor.  It  is  further 
decreed  that  the  five-eighths  Interest  of  the 
community  in  the  Sprowls  place  be  sold  un- 
der execution  to  pay  said  indebtedness  of 
the  community,  and  to  ascertain  the  residu- 
ary Interest  of  said  D.  M.  Giddens  in  said 
community  share.  It  Is  further  decreed  that 
the  payment  accruing  to  said  D.  M.  Giddens 
on  said  Indebtedness  due  him  by  the  commu- 
nity, as  well  as  his  residuary  interest  in  the 
community  proceeds,  be  applied  to  the  pay- 
ment of  plaintiff's  special  mortgage  and 
judgment  for  91*100,  with  8  per  cent,  inter- 
est thereon  from  April  1,  1890,  less  a  credit 
of  988  paid  February  24,  1891,  and  costs  of 
suit  in  both  courts.  It  is  further  decreed 
that,'  as  thus  amended  and  substitutedt  the 
Judgment  appealed  from  la  affirmed.  Be^ 
hearing  refused. 

WATEJNS,  J.,  recused. 


(60  La.  Ann.  ITS) 

OTUCKB  v.  OBLEANS  B.  00.     (No.  12.434.) 

(Supreme  Oourt  of  Lonlsiana.     Jan.  24,  1808.) 

Master  and  Sbhvant— Nboliokncb— FbliiOW 

BsRVAKTb— Assumption  op  Bisk. 

1.  An  inritation  from  the  master  or  proprietor 
to  come  upon  dangerous  premises,  without  ap- 
prising him  of  the  danger,  is  Just  as  culpable, 
and  an  injury  resulting  from  it  is  just  as  de- 
serving of  compensation  In  the  case  of  a  serv- 
ant, as  in  any  other. 

2.  A  man  cannot  be  understood  as  contract- 
ing to  take  upon  himself  risks  which  he  neither 
Imows  nor  suspects  nor  has  reason  to  look  for; 
and  it  would  be  more  reasonable  to  imply  a 
contract  on  the  part  of  the  nuister  not  to  invite 
the  servant  into  unknown  dangers  than  one  on 
the  part  of  the  servant  to  run  the  risk  of  tnenu 

3.  Whether  invited  upon  the  premises  by  the 
contract  of  service  or  by  the  calls  of  business 
or  by  direct  request  Is  Immaterial;  the  party 
extending  the  invitation  owes  a  duty  to  the  par- 
ty accepting  it  to  see  that,  at  least  ordinary 
care  and  prudence  are  exercised  to  protect  him 
against  daui^ers  not  within  his  knowledge  and 
not  open  to  observation. 

4.  The  servant  assumes  the  risk  of  such  haa- 
ards  as  are  apparently  incidental  to  an  em- 
ployment intelligently  undertaken,  and  those 
only. 

5.  A  superior  is  presumed  to  know  whatever 
may  endanger  the  person  or  life  of  an  employ^ 
in  the  discharge  of  the  duties  of  his  employ- 
ment, and  is  bound  to  specially  warn  him  of 
the  nature  of  the  danger,  unless  said  employs 
well  knew  of  the  existence  and  extent  of  the 
hazard  or  risk,  and  willingly  exposed  himself 
to  it. 

6.  If  the  negligence  of  the  master  caused  or 
contributed  to  the  injury  of  his  servant,  the  for- 
mer is  liable  to  the  latter,  notwithstanding  tiie 
negligence  of  a  fellow  servant  likewise  contrib- 
uted thereto. 

7.  When  an  injury  is  caused  partly  by  tlie 
negligence  of  a  fellow  servant,  and  partly  by 
the  failure  of  the  master  to  provide  the  servant 
a  reasonably  safe  place  at  which  to  work,  the 
negligence  of  the  fellow  servant  will  not  exon- 
erate the  master. 

8.  When  the  service  to  be  rendered  requires 
for  its  performance  the  employment  of  several 
persons,   there   is  necessarily  incident  to  the 
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serrice  of  each  the  risk  that  the  others  may 
fail  in  the  exercise  of  the  caution  that  ia  easen- 
tial  to  their  mutual  safety. 

9.  Consequently  there  is  implied  in  the  con- 
tract of  service  in  such  case  that  each  servant 
takes  upon  himself  the  risks  arising  from  the 
negligence  of  the  other  while  in  the  common 
employment,  always  provided  that  the  master  is 
not  negligent  in  the  selection  or  retention  of 
the  fellow  servant  of  either,  or  in  providing  him 
a  reasonably  safe  and  suitable  place  at  which 
to  work,  and  reasonably  suitable  tools  and  ma- 
terials with  which  to  work. 

10.  It  is  necessary,  in  order  to  constitute  a  fel- 
low service  within  this  rule  of  Jurisprudence, 
that  the  servants  should  be  fellow  laborers  in 
the  same  work  or  the  same  department  of  a 
common  emplovment 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Nicholas  H.  Rlgbtor,  Judge. 

Action  by  Frederick  W.  Stucke  against  the 
Orleans  Railroad  Company  to  recover  for  per- 
sonal injuries  received  while  an  employ^. 
From  a  judgment  for  plalntlflF,  defendant  ap- 
peals.   Modified  and  affirmed. 

Ghr61ien  &  Suthon  (Den^gre,  Blair  & 
Dendgre,  of  counsel),  for  appellant  Thomas 
M.  Gill,  for  appellee. 

WATKINS,  J.  This  is  as  action  tn  dam* 
ages,  the  plaintiff  claiming  $20,000  for  the 
Injuries  he  suffered;  and  the  defendant  has 
appealed  from  a  judgment  which  was  ren- 
dered against  it,  predicated  upon  the  verdict 
of  a  jury,  for  $17,000.  The  petition  makes 
this  relation  of  the  state  ot  facts  upon 
which  he  bases  bis  claim,  vIe.:  "That  he 
waa  an  employ^  of  the  defendant  as  conduct- 
or of  one  of  its  cars  on  the  St  Peter  street 
line,  in  the  city  of  New  Orleans,  on  or  about 
the  18th  of  May,  1896,  when  he  was  sent 
forward,  by  the  orders  of  tbe  company,  with 
directions  to  repair  the  brake  of  car  number 
seventeen  (17),  which  was  on  the  track  over 
the  pit  in  the  barn  or  station  of  the  company, 
awaiting  repairs.  That  at  about  the  hour  of 
10:10  a.  m.  of  the  day  aforesaid  car  num- 
ber eight  (8)  of  defendant's  French  Market 
line  came  in  upon  the  pit  track,  the  switch 
regulating  tbe  use  of  said  line  of  cars  hav- 
ing been  carelessly  left  open,  and  ran  off 
the  pit  track  aforesaid,  there  being  no  post, 
block,  or  any  obstacle  placed  thereupon  to 
check  or  control  its  velocity  or  to  change  its 
course.  That  said  car  number  eight  (8)  thus 
very  suddenly  and  unexpectedly  ran  into  car 
number  seventeen  (17)  aforesaid,  and  caused 
it  to  run  over  him,  he  being  at  the  time  nec- 
essarily under  the  same,  in  the  pit,  and  ac- 
tually engaged  In  making  repairs  upon  the 
brake  of  car  number  seventeen  (17)  afore- 
said; and  that  said  car  number  eight  (8) 
aforesaid,  in  thus  running  car  No.  17  over 
him,  cut  off  his  left  leg  just  below  the  knee, 
greatly  shocking  him  physically  and  mental- 
ly. He  avers  that,  on  account  of  his  being 
thus  run  over  and  injured,  he  suffered  great 
pain,  and  was  sent  to  the  hospital  for  treat- 
ment, where  he  was  confined  for  a  period  of 
five    months.     That    at   the    time    of    said 


casualty  he  was  about  twenty-two  years  of 
age,  and  physically  strong  and  healthy;  and 
that  he  had,  at  the  time,  no  other  means  of 
support  for  himself  and  family  than  his  earn- 
ings, which  were  one  dollar  and  thirty  ($1.30) 
cents  per  day,  with  an  expectancy  of  an  in- 
crease thereof  to  fifty  dollars  ($50)  per  month. 
He  alleges  that  he  was  guilty  of  no  fault  or 
contributory  negligence  in  causing  or  in 
procuring  said  injury;  but,  on  the  contrary, 
same  was  solely  due  to  the  fault,  careless- 
ness, and  gross  negligence  and  want  of  skill 
and  due  care  on  the  part  of  the  defendant, 
its  agents,  employ^,  and  operatives,  over 
whom  it  had  and  exercised  exclusive  care 
and  control.  He  alleges,  further,  that  the  pit 
track  whereat  he  waa  engaged  in  repairing 
the  brake  on  car  No,  17  was  within  less  than 
thirty  feet  of  said  switch,  and  that  same  had 
not  been  located  or  constructed  with  that 
judgment  and  care  which  is  required  of  a 
master,  and  that  same  should  have  been 
located  at  a  greater  distance  therefrom,  and 
entirely  secured  ftom  all  risk  and  danger. 
He  further  avers  that  the  curves  of  said 
pit  track  were  placed  In  a  bad  locality,  and 
were  also  defective  in  their  construction. 
That  the  aforesaid  casualty  was  sudden  and 
unexpected  by  him,  he  belieylng,  as  he  had 
just  reason  to  believe,  that  all  due  and  prop- 
er care  and  precaution  had  been  taken  for  his 
safety  and  protection,  and  that  said  company 
would  not  jeopardize  his  life  or  limbs.  He 
alleges  that  he  did  not  know  that  the  pit 
track  had  been  left  open,  or  that  the  switch 
had  been  so  placed  as  to  allow  a  car  of  the 
French  Market  line  to  run  upon  the  pit  track; 
and  that  he  had  not  been  warned  of  any  dan- 
ger from  that  source,  nor  had  he  been  noti- 
fied of  any  defect  in  the  machinery  or  ap* 
pliances  of  the  company,  notwithstanding 
same  were  well  known  to  said  company,  its 
ofllcera  and  employes.**  .  Finally,  the  plaintiff 
alleges  the  loss  and  deprivation  of  business 
on  account  of  the  loss  of  his  limb,  in  addi- 
tion to  his  mental  pain  and  physical  suffer- 
ings. The  defendant's  answer  is  a  general 
denial,  coupled  with  a  charge  of  gross  care- 
lessness and  negligence  on  the  part  of  the 
plaintiff  contributing  to  his  injury.  In  a  sup- 
plemental answer  the  company  makes  the  charge 
that  the  accident  complained  of  was  due  to  the 
fault  and  negligence  of  the  plaintiff  and  of  bis 
fellow  servants,  to  which  it  in  no  way  con- 
tributed. 

The  defendant's  counsel  filed  an  extended 
application  for  a  new  trial  in  the  court  be- 
low, from  which  we  make  the  following  ex- 
tracts, as  furnishing  the  principal  grounds 
upon  which  they  relied  for  relief  at  the  hands 
of  that  court,  to  wit:  (1)  That  it  was  proved 
on  the  trial  that  the  accident  was  not  oc- 
casioned through  any  negligence  on  the  part 
of  the  company,  or  Its  failure  to  provide  nec- 
essary and  safe  apparatus,  appliances,  and 
machinery.  (2)  That  it  was  established  be- 
yond any  questijori  or  doubt  that  the  injuiy 
which    befeU    the  Pla^^f,e^^viH?>v:)^ft? 
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gross  negligence  of  one  of  his  co-laborers  or 
fellow  servants,  and  that  if  the  rules  and 
regulations  [of  the  company]  had  been  car- 
ried out  by  the  said  fellow  servants,  that 
the  accident  would  not  and  could  not  have 
occurred,  because  the  appliances  furnished 
were  such  as  experience  had  demonstrated  to 
be  the  best,  and  afforded  ample  and  perfect  pro- 
tection to  the  defendant  [plaJntifir]."  (3)  That 
it  was  shown  by  incontrovertible  evidence 
"that  the  switch  which  protected  the  pit 
track  had  been  opened  by  Villa  and  Stucke, 
acting,  respectiv^y,  as  motorman  and  con- 
ductor of  car  No.  16;  and  that  same  not  hav- 
ing been  closed  after  them,  or  by  them, 
♦  ♦  ♦  the  accident  occurred  through  their 
gross  negligence,  or  that  of  their  fellow 
servant,"  said  switch  having  been  left  open 
"negligently  and  Imprudently." 

The  foregoing  facts  being  stated^  counsel 
allege  the  exoneration  of  the  company  upon 
the  following  ground,  viz.:  (1)  "That  the  em- 
ployer can  only  be  held  responsible  for  his  neg- 
ligence and  failure  to  provide  safe  apparatus  or 
appliances  to  his  servant,"  and  that  the  evi- 
dence indubitably  shows  that  the  apparatus 
and  appliances  which  the  company  furnished 
to  its  employes  were  of  the  best  and  safest, 
and  such  as  gave  to  them  absolute  protection 
agaiufit  all  danger.  (2)  That  it  is  the  establish- 
ed and  uniform  Jurisprudence  of  the  supreme 
court,  and  of  this  court,  "that  the  employer  is 
not  responsible  for  the  injury  of  a  servant 
when  the  injury  is  the  result  of  his  own  neg- 
ligence or  that  of  his  fellow  servants." 

The  admissions  which  are  contained  in  the 
foregoing  motion  have  so  narrowed  and  re- 
stricted the  issues  that  we  need  only  examine 
the  single  question  of  the  nonliability  of  the  de- 
fendant on  the  ground  that  the  accident  was 
caused  through  the  plaintiffs  own  fault  and 
negligence  and  that  of  his  fellow  servants.  If  it 
indeed  be  true  that  the  company  did  furnish 
its  servants  with  safe,  suitable,  and  appropriate 
apparatus,  machinery,  and  appliances  for  the 
proper  and  safe  discharge  of  the  duties  of  their 
employment. 

An  attentive  and  careful  examination  of  the 
evidence  has  satisfied  us  that  the  defendant 
furnished  Its  servants  with  safe,  suitable,  and 
appropriate  apparatus,  machinery,  and  appli- 
ances for  the  proper,  safe,  and  efficient  dis- 
charge of  the  duties  that  were  assigned  to 
them;  the  only  exception  being  as  to  the 
tongue  of  the  switch  in  the  bam,  which  was 
employed  for  the  purpose  of  throwing  cars 
from  the  French  Market  track  on  the  pit  track, 
or  vice  versa,  being  slightly  worn,  or  construct- 
ed a  little  low  for  safe  and  convenient  use. 
Hut,  as  alleged  In  plaintiffs  petition,  it  is 
shown  by  the  evidence  that  this  switch  had 
been  inadvertently  left  open,  and  opportunity 
was  afforded  for  the  car  of  the  French  Market 
line  to  pass  through,  and  come  into  collision 
with  the  car  which  was  standing  over  the  pit, 
and  inflict  injury  upon  the  plaintiff.  We  are 
of  opinion  that  the  accident  was  solely  due  to 
that  particular  circumstance,  and  consequently 


we  need  not  look  further  into  the  condition  of 
the  switch  in  deciding  as  to  the  fault  or  lla-. 
bllity  of  the  company.  And  in  determining 
that  fault  and  liability  vel  non,  we  are  of  opin- 
ion that  the  aforesaid  Judicial  admission  of  the 
defendant  puts  its  defense  exclusively  upon  the 
ground  that  the  negligent  act  of  leaving  the 
switch  open  was  solely  that  of  plaintiffs  fellow 
servant,  and  hence  it  Is  to  that  end  we  must 
examine  and  analyze  the  evidence. 

We  make  the  following  extract  from  the 
brief  of  defendant's  counsel,  as  fairly  presenting 
their  view  of  the  circumstances  under  which 
the  accident  occurred  and  the  argument  In  sup- 
port of  the  company's  defense,  viz.:  "On  the 
18th  day  of  May,  1896,  there  being  a  vacancy 
in  the  pit  work,  Mr.  Wllloz,  the  assistant  su- 
perintendent, having  In  charge  that  depart- 
ment, sent  for  Mr.  Stucke,  and  told  him  to  go 
to  the  work  in  the  emergency  pit,  to  make  the 
small  repairs  necessary  upon  the  cars  of  the 
company.  Mr.  Villa  was  then  acting  as  one 
of  the  pitmen.  In  conjunction  with  Mr.  Stucke. 
Gar  No.  16  of  the  company  needed  some  slight 
repairs,  and  Mr.  Villa  and  Mr.  Stucke,  both 
pitmen,  went  in  the  barn  of  the  company,  and 
together  took  hold  of  car  No.  16,  which  was 
then  In  the  bam,  for  the  purpose  of  bringing  it 
upon  the  emergency  pit,  to  be  there  repaired 
and  put  in  immediate  service.  Mr.  Villa  acted 
as  motorman  on  said  car,  and  Mr.  Stucke  as 
conductor.  In  order  to  take  the  car  to  the 
emergency  pit,  it  was  necessary  to  lead  it,  first, 
outside  of  the  bam,  within  a  few  feet  of  the 
entrance,  and  to  come  back  by  the  general 
track  leading  In  that  part  of  the  bam  where  the 
emergency  pit  was.  In  order  to  get  to  the  pit, 
or  the  dead  track,  it  was  necessary  to  pass 
three  switches—First,  one  at  the  entrance  of 
the  barn;  next,  the  one  leading  to  what  is 
known  as  the  *Bayon  St  John  Track*;  and, 
thirdly,  to  the  switch  which  divides  the  French 
Market  track  from  the  dead  track,  and  which, 
when  properly  adjusted  (as  it  was  then),  offers 
absolute  protection  to  the  dead  track.  After 
going  outside  of  the  bam,  so  as  to  get  on  the 
main  track  of  the  company  leading  into  the 
bam,  to  reach  the  place  of  their  destination, 
they  had  to  open,  first,  the  first  switch,  which 
they  had  closed  so  as  to  come  out  of  the  gen- 
eral bam  where  the  cars  are  laid  up  overnight, 
then  to  shut  the  switch  between  the  French 
Market  and  the  dead  track,  or,  rather,  to  put 
straight  that  switch  in  order  to  get  on  the  dead 
track.  This  they  did.  But  although  It  was  their 
duty,  under  orders  received  by  them  and  un- 
der the  mles  of  the  company,  to  replace  those 
switches  In  the  condition  in  which  they  had 
found  them,  the  French  Market  switch  was 
left  straight,— that  is,  offering  free  passage  to 
the  cars  coming  into  the  bam  to  the  emergency 
pit,— the  French  Market  track  being  (the 
switch  having  been  left  straight)  closed  to  the 
cars.  Oar  No.  16  was  then  placed  by  them  on 
the  emergency  pit  and  on  the  dead  track  or  pit 
track.  The  repairs  having  been  made  on  car 
No.  16,  it  was  moved  ahead  of  the  pit,  and  car 
No.  17  was  ordered  by  Mr.  YUl^  QAe^Qf^t^ftBlt- 
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men,  to  \>e  put  on  the  emergency  pit  for  repairs. 
Tlie  crew  of  car  No.  17  was  then  transferred 
by  Mr.  VlUa  to  car  No.  16,  which  had  Just  been 
repaired,  and  said  car  left  on  its  trip  to  Oanal 
street  In  the  meantime,  after  car  No.  17  had 
been  placed  on  the  emergency  track  and  on  the 
pit,  the  switch  intended  to  protect  this  track, 
which  had  been  put  straight  to  allow  car  No. 
17  to  get  on  the  track,  was  left  in  that  condi- 
tion; thus  closing  the  French  Market  track, 
and  opening  to  the  cars  coming  in  the  bam  the 
dead  track  or  pit  track.  Shortly  after  Mr. 
StQcke  had  gone  under  the  car  to  repair  the 
shoe,  car  No.  8,  which  was  destined  fbr  the 
French  Market  track,  came  into  the  bam  on 
three  or  four  notches,  and,  histead  of  going 
on  the  French  Market  track,  which  was  closed 
by  the  switch  being  made  straight,  went  on 
the  pit  track,  knocked  against  car  No.  17,  un- 
der which  Mr.  Stucke  was  working,  pushing 
the  car,  which  rolled  orer  his  leg,  and  broke 
it  to  such  an  extent  that  it  had  to  be  amputat- 
ed a  little  above  the  ankle." 

But  it  will  be  necessary  to  examine  and  con- 
sider some  of  the  circumstances  attending  the 
accident,  as  well  as  some  of  the  statements  of 
the  witnesses  with  regard  to  the  manner  hi 
which  it  occurred,  hi  connection  with  the  fore- 
gohig  summary  of  the  eyidence  by  the  defend- 
ant's counsel,  before  we  can  arrive  at  a  satis- 
factoiy  conclusion  in  the  premises. 

One  of  the  eyewitnesses  of  the  accident  states 
*that  the  plaintiff  was,  on  the  18th  of  May, 
1896,  engaged  in  repairing  a  car  which  was 
standing  over  the  pit,  and  at  the  same  time 
he  saw  another  car  come  into  the  bam,  the 
motorman  on  which  was  using  the  ratchet  and 
brake,  making  a  great  deal  of  noise;  that  the 
plaintiff  said  to  witness,  ''Listen  how  that  fel- 
low is  using  the  ratchet,"— the  witness  sitting 
about  two  feet  distant  from  the  plaintiff,^ 
and  that  he  turned  his  head  towards  the  incom- 
ing car,  when,  almost  histantly,  he  heard  the 
two  cars  bump  together,  and  heard  the  plain- 
tiff halloa  "like  a  miserable  dog";  that  he  and 
his  friends  went  xxp  to  him  instantly,  and  tried 
to  pull  him  away  from  the  car;  that  plaintiff 
tried  to  use  his  leg,  but  his  foot  was  hanging 
down  so  he  could  not  use  it,— his  left  leg  hav- 
ing been  mashed  to  a  jelly,— though  he  man- 
aged to  get  from  under  the  car  in  some  way 
or  other;  that  he  did  not  know  how  he  did  it, 
but  saw  him  scramble  out  from  between  both 
wheels  ct  the  car;  that  he  and  his  companion 
then  pulled  the  plaintiff  away,  he  being  about 
six  Inches  from  the  rail  when  they  pulled  him 
away.  He  says  that  the  plaintiff  was  at  the 
time  of  the  accident  working  on  a  brake  and 
shoe,  and  was  sitting  immediately  over  the  pit 
He  states  that  the  car  came  into  the  barn  at 
such  a  lUgh  rate  of  speed  that  it  jumped  the 
switch  that  was  about  30  feet  from  the  car 
which  plaintiff  was  repairing,  and  that  the 
moving  car  came  Into  collision  with  the  sta- 
tionaiy  car  that  plaintiff  was  engaged  in  re- 
pairing; that  this  car  should  have  taken  the 
middle  track,  which  is  caUed  the  "French  Mar- 
ket Track,"— that  is,  the  track  between  the  St 


Peter  street  line  and  the  pit  track;  that  there 
was  no  flag  nor  signal  of  any  kind  to  indicate 
to  an  incoming  car  that  the  car  which  plaintiff 
was  working  on  was  in  process  of  being  re- 
paired; and  that  there  was  neither  post  block, 
nor  barrier  of  any  kind  to  prevent  iH  incom- 
ing car  from  coming  in  on  the  switch  track, 
and  running  into  a  car  on  the  pit  track  while 
It  was  being  repaired,  but  that  after  the  hap- 
pening of  the  accident  to  the  plaintiff,  the  de- 
fendant company  caused  a  blacksmith  to  place 
pieces  of  iron  across  the  track.  He  states, 
further,  that  if  the  switch  had  been  thrown 
open  to  the  left-hand  side,  the  Incoming  car  of 
the  French  Market  line  would  have  taken  the 
proper  track,  and  not  come  into  coiliaion  with 
the  stationary  car  that  plaintiff  was  working 
on,  and  that  at  the  time  of  this  accident  there 
was  no  one  attending  to  the  switch;  that  the 
pit  epoken  of  is  only  for  the  purpose  of  making 
emergency  repairs,— for  instance,  when  a  brake 
is  to  be  set  or  a  new  shoe  put  on,— and  then 
the  car  is  run  over  the  pit  which  is  connected 
with  the  main  Une  by  the  pit  track  and  a  sys- 
tem of  curves  and  switches.  The  rules  of  the 
company  make  It  the  duty  of  the  motorman 
of  an  incoming  car  to  attend  to  the  switch,  or 
to  employ  some  one  to  attend  to  that  duty  for 
hiuL  The  witness  whose  testimony  we  have 
related  had  been  previously  employed  as  a 
motorman,  and  also  a  conductor,  and  was  con- 
sequently familiar  with  the  duties  which  are 
imposed  upon  those  officera  and  the  movement 
of  the  can.  The  person  who  was  in  company 
with  the  witness  just  adverted  to  makes  quite 
a  similar  statement  of  the  way  in.  which  the 
accident  happened.  Another  witness  states 
that  he  was  coming  downstaira  in  the  bam,  and 
heard  the  plaintiff  halloa,  and  went  down  to 
where  the  accident  happened,  and  was  pres- 
ent when  he  was  removed  from  beneath  the 
car;  that  the  plaintiff  was  not  tall  Plough  to 
stand  in  the  pit  and  make  the  repairs,  and  he 
was  on  that  account  compelled  to  sit  down; 
and  that  a  few  minutes  beforo  the  accident 
occurred  he  saw  him  sitting  on  the  ground 
with  his  foot  across  the  rail,  he  behig  at  the 
time  engaged  in  adjusting  a  brake  or  fixing 
a  shoe.  Another  witness  testifies  that  he  was 
present  on  the  morning  of  the  18th  of  May, 
1896,  when  the  accident  happened.  His  name 
is  Frank  Lasker,  and  his  statement  Is  that  he 
"was  working  with  [the  plaintiff]  on  the  car 
five  or  six  minutes  before  the  accident  happen- 
ed, and  after  the  accident  he  was  ordered  to 
place  an  obstruction  across  the  track"  as  a 
means  of  preventing  a  like  occurrence;  that 
he  was  directed  to  place  them  "between  the 
switch  and  the  pit'*;  that  In  keeping  with  his 
said  instructions  he  placed  a  piece  of  railroad 
iron  across  the  track,  and  clamped  it  down  on 
each  side,  and  placed  a  weight  or  tap  so  that 
it  could  not  be  removed.  That  was  done  on 
the  same  day  of  the  accident,  and  by  the  di- 
rection of  the  superintendent  of  the  railroad 
company.  He  further  states  that  the  plaintiff 
had  been  in  the  defendant's  employ  as  a  con- 
ductor, but  was  laying  off,  taking  a  rest  **when 
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he  [witness]  was  sent  by  WlUoz,  the  foreman 
of  the  company,  to  go  and  get  Stucke  to  go  to 
work;  that  he  thought  maybe  he  was  to  take 
a  car,  but  when  he  [reached]  the  station  he 
was  sent  to  work  In  the  pit"  Then  occurs 
the  following  interrogation  and  answers  of 
the  witness,  to  wit:  "Q.  Now,  if  you  heard 
Mr.  Wllloz,  the  foreman  of  the  Orleans  Rail- 
road Company,  giving  any  Instructions  or  di- 
rections to  Stucke,  state  what  they  were.  A. 
He  was  to  help  me  on  the  car,  and  we  were 
to  set  to  work  tightening  bolts,  and  working  on 
the  armature,  and  when  we  got  through  with 
our  work  I  went  off,  and  Stucke  went  to  tight- 
ening the  brakes  and  to  fitting  the  shoes.  Q. 
Who  did  you  say  ordered  Stucke  to  do  tliat 
work?  A.  He  got  his  orders  from  Mr.  Wllloz, 
the  foreman.  Q.  Were  you  with  Mr.  Stucke, 
then?  A.  Yes.  Q.  Were  you  with  him  when 
he  was  injured?  A.  No;  but  I  was  there  after 
the  accident  happened.  Q.  When  you  left 
him,  who  did  you  leave  with  hhn,  when  he 
was  repairing  the  brakes?  A.  [He  was] 
alone.'*  The  witness  states  that,  after  the  ac- 
cident happened,  Mr.  Wllloz  came  back  to  the 
blacksmith's  shop,  and  told  him  that  Stucke 
had  been  "rolled  over."  He  states  that  the 
accident  happened  because  the  car  of  the 
French  Market  line  passed  through  an  open 
switch,  and  ran  into  the  stationary  car  on 
which  Stucke  was  making  said  repairs. 

John  Villa,  the  witness  to  whose  testimo- 
ny the  counsel  of  the  defendant  particularly 
refers  in  his  motion  for  a  new  trial  in  the 
lower  court,  confirms  the  statement  of  the 
last-mentioned  witness  to  the  effect  that 
Stucke  was  pitman  at  the  time  of  the  acci- 
dent by  the  direction  of  the  foreman,  Wll- 
loz. As  the  testimony  of  this  witness  is  very 
much  relied  upon  by  the  defendant's  coun- 
sel, we  make  the  following  extracts  from 
the  record,  viz.:  *"i^.  Were  you  intrusted 
with  any  authority  to  give  any  InstructlonB, 
directions,  or  orders?  A.  Only  in  part,  when 
Mr.  Wllloz  was  not  there.  Q.  Did  you  or 
not  give  any  instructions  or  orders  to  Mr. 
Stucke  on  that  occasion?  A.  Yes;  I  did.  Q. 
What  were  they?  A.  To  fix  the  back  shoe 
on  car  No.  17.  Q.  Where  was  that  car  at 
that  time?  A.  It  was  over  the  pit,— the 
emergency  pit.  Q.  On  what  day  did  you 
give  those  instructions?  A.  I  am  not  pos- 
itive, but  I  think  it  was  on  the  18th  of  May, 
1896.  Q.  Who  clothed  you  with  authority, 
in  case  Mr.  Wllloz  was  absent,  to  give  such 
instructions?  A.  Himself.  Q.  Mr.  Wllloz? 
A.  Yes.  Q.  What  is  his  position?  A.  He  is 
assistant  superintendent  of  the  road."  Upon 
the  cross-examination  of  that  witness  the 
following  occurred,  viz.:  "Q.  How  did  car 
No.  17  come  to  go  on  the  pit?  Who  ordered 
it  there?  A  I  ordered  the  car  there.  Q. 
That  was  on  the  18th  of  May?  A.  Yes.  Q. 
Was  Mr.  Stucke  working  on  the  pit  before 
the  18th  of  Btlay?  A.  Not  that  I  know  of. 
Q.  Was  he  with  you  on  that  day,  the  18th 
of  May?  A.  Yes.  Q.  Was  he  then  working 
with  you  as  pitman?    A.   Yes.     Q.   Had  he 


worked  on  any  other  car  on  that  day?    A. 
Yes;    on  car  No.  16.     Q.  Who  brought  car 
No.  16  on  the  pit?    A.  I  did.    Q.  Were  you 
alone  in  bringing  car  No.  16  on  the  pit?    A. 
I  disremember  who  was  with  me  at  the  time. 
Q.  Do  you  know  where  Mr.  Stucke  was  at 
the  time,  when  car  No.  16  was  brought  on 
the  pit?    A.  I  think  he  was  standing  by  the 
tool  room.     Q.  Gar  No.  16  was  ahead  of  car 
No.  17?    A.  Yes."    The  witness  states  that 
in  moving  car  No.  16  from  the  shed  to  the 
pit  he  acted  as  the  motorman,  but  does  not 
remember  who  acted  as  the  conductor.     "Q. 
Was  Mr.  Stucke  there  then?    A.   He  was 
standing  by  the  tool  room  when  I  pulled  ear 
No.  16  out    (Our  italics.)    Q.  How  far  is  the 
tool  room  from  the  pit?    A.  I  disremember 
how  many  feet     Q.  About  how  many  feet? 
A  About  sixty  feet.    ♦    ♦    ♦   Q.  When  you 
took  car  No.  16  on  the  pit,  was  the  pit  track 
closed  or  open?   A.  It  was  closed."   On  that 
account  the  witness  states  that  "he  had  to 
turn  the  switch  to  bring  car  No.  16  on  the 
pit  track,"  and  that,  after  placing  it  on  the 
pit  track.  It  was  his  duty  to  have  placed  the 
switch  back  In  the  same  condition  It  was  in. 
but  he  is  not  positive  that  he  did  so;  that  he 
was  of  the  impression  that  he,  inadvertent- 
ly, left  it  open.    He  says  that,  after  he  had 
completed  the   repairs   on   car  No.   16,   he 
"turned  it  out  to  put  car  No.  17  in  its  place," 
and  "when  car  No.  17  came  in  on  the  pit^ 
track    ♦    ♦    •   the  crew  of  that  car  [No.  17]  * 
took  car  No.  16  off  the  pit  track."     «Q.  Who 
ordered  them  [the  crew  of  car  No.  17]  to  take 
car  No.  16  off  the  pit  track?    A.  I  did.     Q. 
Then,  as  soon  as  they  arrived  on  the  pit 
track,  they  went  on  car  No.  16?   A.  Yes.    Q. 
And  then  went  off  on  the  road?    A.  Yes.     Q. 
Who  ordered  car  No.  17  on  the  pit?    A.  I 
did.     Q.  Where  were  you  at  the  time?    A. 
I  was  at  the  end  of  the  shed.    Q.  Where  was 
Stucke    at    that    time?    A.  I    disremember 
where  he  was."    The  witness  states  that  he 
is  not  certain  whether  the  switch  was  In  the 
same  condition  when  car  No.  17  came  in  on 
the  pit  track  as  he  had  left  it  when  car  No.  16 
passed  in  or  not.     Up  to  this  point  in  the 
statement  of  the  witness  it  is  quite  clear 
that  the  car  No.  16  was  moved  from  its  sta- 
tionary position  in  the  shed,  a  short  distance 
from  the  pit,  by  him,  unaided  by  any  one, 
upon  the  pit  track,  and  that  he  carelessly 
left  the  switch  open;   that,  after  car  No.  16 
had  been  repaired,  it  was  removed  from  the 
pit  track  by  the  crew  of  car  No.  17,  which 
witness  had  ordered  upon  the  pit  track,  that 
car  having  come  into  the  company's  bam 
from  a  trip  on  the  road  Just  at  that  time; 
that  this  witness  does  not  claim  that  Stucke 
had  anything  whatever  to  do  with  the  move- 
ment of  car  No.  16  upon  the  pit  track,  but, 
on   the   contrary,   disclaims   it,    and   codsc^ 
quently  was  in  no  way  responsible  for  the 
switch  having  been  left  open,  if  it  was  so. 
But  the  further  statement  of  the  witness,  to 
the  effect  that  he  had  ordered  car  No.  17  to 
come  in  from  the  street  and  take  the  place 
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of  car  No.  16  on  the  pit  track,  and  that  It 
was  operated  by  its  own  crew,  and  without 
coming  into  collision  with  car  No.  16,  is  full 
and  complete  proof  that  the  plaintiff  had  no 
agency  in  their  removal,  nor  in  causing  the 
accident  which  happened  afterwards  by 
means  of  car  No.  17  rolling  over  him,  because 
of  car  No.  8  having  passed  through  the  open 
switch  and  come  into  collision  therewith. 
Upon  this  witness'  statement,  up  to  this 
point,  the  movement  of  car  No.  16  had  noth- 
ing to  do  with  the  accident  The  accident 
was  produced  by  car  No.  17,  which  had 
taken  the  place  of  car  No.  16.  Car  No.  17 
was  operated  by  its  own  crew,  and,  when  it 
arrived  at  the  pit,  its  crew  was  transferred 
to  car  No.  16,  and  they  moved  it  off  of  the 
pit  track,  and  at  once  carried  it  out  on  the 
road  and  made  a  trip  with  it  Without  any 
further  explanation,  the  inference  would 
seem  to  be  dear  that  the  motorman  of  car 
No.  17  had  left  the  switch  open,  so  that  car 
No.  8  passed  through,  and  came  into  colli- 
sion with  car  No.  17,  it  then  being  statlon- 
aiy  on  the  pit,  and  caused  the  accident  But 
the  following  questions  and  answers  occur, 
Just  at  this  Juncture,  viz.:  '*Q.  You  are  sure 
that  you  opened  the  switch  for  car  No.  17  to 
come  into  the  pit  track?  A.  Yes.  Q.  After 
opening  the  switch  for  car  No.  17  to  get  on 
the  pit  track,  did  you  close  it  again?  A.  No, 
sir.  Q.  Was  it  not  your  duty,  under  your 
orders,  to  close  it  after  you  had  brought  the 
car  on  the  pit  track?  A.  Yes;  it  was  my 
duty  to  close  it  Q.  In  other  words,  it  was 
your  duty  to  put  the  switch  back  in  the  con- 
dition in  which  you  found  it?  A.  Yes.'' 
Then  follows  a  very  noteworthy  interroga- 
tion of  the  witness,  and  the  tendency  of 
whose  answers  is  to  constitute  Stucke  a  fel- 
low servant  of  his  in  the  management  and 
operation  of  car  No.  16,  in  its  removal  from 
the  shed  to  the  pit  track,— a.  position  Just  the 
reverse  of  that  he  had  previously  assigned 
the  plaintiff:  '*Q.  Have  you  ever  made  any 
statement,  previous  to  this  trial,  to  the  ef- 
fect that  you  were  acting  as  a  motorman, 
and  Stucke  was  acting  as  a  conductor,  when 
you  took  car  No.  16  from  the  shed  to  the 
pit?  A.  I  don't  remember.  Q.  You  don't 
remember  having  made  a  statement  of  that 
kind?  A.  I  don't  remember  how  it  was.  Q« 
Did  you  not  make  the  statement  that  Stucke 
was  acting  as  conductor,  and  you  were  act- 
ing as  foreman  on  car  No.  16,  when  it  was 
brought  on  the  pit  track?  A.  At  one  time  I 
did.  Q.  What  induced  you  to  make  that 
statement,  if  it  was  not  true?  A.  I  dlsre- 
znember.  Q.  At  the  time  you  made  that 
statement,  did  you  know  that  Stucke  was 
acting  as  conductor  on  car  No.  16?  A.  I  am 
not  positive.  Q.  Why  did  you  make  that 
statement  if  you  were  not  positive?  A.  I 
^was  not  sure  whether  it  was  Stucke  or  not 
Q.  You  made  that  statement  because  you 
Tirere  not  sure  it  was  Stucke?  A.  Yes.  Q* 
If  you  were  not  sure,  it  seems  to  me  that 
yon  would  not  have  made  the  statement  that 


he  was  conductor?  A.  I  don't  remember 
that  Q.  In  other  words,  you  made  the  state- 
ment that  Stucke  was  conductor  of  car  No. 
16  when  you  brought  it  on  the  pit;  now,  is 
that  statement  true  or  false?  A.  It  is  true. 
Q.  Then  you  admit  that  Stucke  was  con- 
ductor of  car  No.  16,  and  that  you  were  the 
motorman  on  that  car,  when  you  brought  it 
on  the  pit  track?  A.  Yes.  By  the  Jury: 
Q.  Who  did  you  make  that  statement  to, 
about  Mr.  Stucke  being  the  conductor  on 
car  No.  16,  when  it  was  brought  on  the  pit? 
A.  I  made  it  once  to  the  lawyer  of  the  com- 
pany," etc.  He  then  supplemented  his  an- 
swer, and  said  that  it  was  a  policeman  who 
took  his  statement 

The  plaintiff,  as  a  witness,  confirmed  the 
statement  made  by  the  witness  Frank  Lasker 
to  the  effect  that  he  came  to  his  house  for 
him  at  the  request  of  Mr.  Willois;  that  ac- 
cordingly he  went  to  see  Mr.  Willoz,  who 
informed  him  that  he  wished  him  to  go  to 
work  in  the  pit  and  that  he  went  to  work 
In  the  pit  at  once,  that  being  the  16th  of 
May,  1896;  that  the  second  day  afterwards 
car  No.  16  was  on  the  pit,  that  being  the 
18th  of  May,  1896,  at  about  8  o'clock  in  the 
morning;  that  he  was  ordered  to  paint  the 
bottom  of  car  No.  16;  that  Frank  Lasker 
was  helping  him,  and  when  he  finished  that 
job  he  went  to  the  end  of  the  barn,  and 
then  into  the  lunch  room  and  ate  his  lunch. 
The  witness  says  further:  *^While  I  was 
eating  my  lunch,  they  took  car  No.  16  away 
from  there.  After  I  go  *  through  eating 
lunch,  I  came  back  and  saw  car  No.  17  on 
the  pit.  Then  I  went  to  Mr.  Willoz  to  ask 
him  what  was  to  be  done,  and  he  told  me  to 
go  and  repair  the  brakes,  and  he  told  Frank 
Lasker  to  do  something  else  back  in  the 
shop.  •  •  •  Then  I  went  to  the  pit  and 
sat  down,  and  commenced  to  repair  the 
brakes,  and  put  my  leg  underneath  the  car, 
the  best  way  I  could.  I  was  putting  in  a 
pin,  and  the  first  thing  I  heard  [was]  a  bump, 
and  my  leg  was  off;  and  before  the  second 
wheel  struck  me  I  managed  to  drag  the  leg 
out,  and  somebody,  I  don't  know  who  they 
were,  dragged  me  away."  He  states  that  he 
thought  the  position  he  had  taken  was  per- 
fectly safe,  and,  had  he  taken  a  position  in 
the  pit,  he  might  have  lost  his  head,  or  both 
of  his  arms,  or  been  crushed  to  death,  under 
the  circumstances  related;  that  no  officer  of 
the  company,  or  employ^,  gave  him  any  no- 
tice or  warning  of  the  flangers  or  risk  of  that 
employment;  that  he  had  no  idea  of  run- 
ning any  such  risk  or  hazard  as  his  em- 
ployment had  imposed  upon  him,  and,  had 
he  been  so  advised,  he  would  not  have  nm 
any  chances;  that  at  the  time  he  was  sent 
to  the  pit  to  work  he  was  in  the  employ  of 
the  defendant  as  conductor  on  one  of  Us 
cars  of  the  St  Peter  street  line,  but  was  at 
the  time  enjoying  a  vacation.  The  witness 
states,  positively,  that  at  the  time  of  the  ac< 
cident  he  knew  nothing  of  the  condition  of 

the  switches,  and  that  he  never  knew  of  any 
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/ule  or  custom  of  the  company  which  re- 
quired a  conductor  to  go  back  and  adjust  a 
switch  after  the  car  had  passed  through  it 
The  following  occurred  upon  the  cross-ex- 
amination of  the  plaintiff,  viz.:  "Q.  Who 
brought  car  No.  16  on  the  pit?  A.  I  don*t 
know.  Q.  You  did  not?  A.  No.  Q.  You 
had  nothing  to  do  with  car  No.  16  on  that 
day?  A.  Yes;  I  had.  Q.  What  did  you 
have  to  do  with  car  No.  16  on  that  day?  A. 
After  car  No.  16  was  on  the  pit,  I  painted 
the  bottom  and  top,  and  did  some  saiid- 
papering.  Q.  At  the  time  when  car  No.  16 
was  put  on  the  pit,  what  were  you  doing? 
A.  I  could  not  tell  you.  I  never  saw  it  put 
on  the  pit  It  was  only  when  I  came  back 
that  I  saw  it  on  the  pit  Q.  You  are  certain 
that  you  did  not  act  as  conductor  on  car  No. 
16,  when  it  was  put  on  the  pit  track?  A.  I 
am  certain  I  did  not  •  ♦  ♦  Q.  Who 
brought  car  No.  17  on  the  pit  track?  A.  I 
could  not  tell  you."  The  witness  states  em- 
phatically and  circumstantially  that  from 
the  16th  to  the  18th  of  May,  1896,  he  was 
working  under  the  orders  of  Willoz  and  Vil- 
la, and  by  their  directions  and  under  their 
control  and  management  The  following  oc- 
curred during  the  cross-examination  of  the 
foreman,  Willoz,  viz.:  "Q.  When  Stucke 
was  working  in  the  pit  who  else  was  work- 
tog  there?  A,  In  the  pit?  Q.  Yes.  A. 
Frank  Lasker  was  with  him.  Q.  Was  Frank 
Lasker  there  all  the  time  when  Stucke  was 
working  at  the  pit?  A.  No;  Lasker  was 
working  as  blacksmith.  Q.  Was  not  John 
Villa  there  with  Stucke  at  the  time?  A. 
John  ViUa  was  there  as  armature  winder. 
Q.  Was  he  working  on  the  car  as  armature 
winder  at  the  time  when  Stucke  was  work- 
ing at  the  pit?  A.  Yes.  Q.  Now,  don't  you 
know  that  John  Villa  was  working  in  the  pit 
with  Stucke?  A.  On  that  morning?  No,  Or; 
he  was  not  Q.  You  are  sure  of  that?  A. 
Yes.  Q.  Why  are  you  sure  of  that?  A. 
Because  when  I  gave  the  orders  to  those  pit- 
men it  was  soon  in  the  morning.  Q.  Which 
pitmen  do  you  refer  to?  A.  Stucke  and 
Lasker."  Again:  "Q.  You  gave  Stucke  this 
order?  A.  I  gave  my  order  to  John  Villa. 
Q.  You  told  John  Villa  what  was  to  be  done? 
A.  Yes;  I  told  him  to  have  it  done.  Q.  Who 
did  he  order  to  do  that  work?  A.  Lasker 
and  Stucke."  Again:  "Q.  Then  Stucke's 
sole  duty  was  to  repair  car  No.  17,  which 
was  on  the  pit?  A.  He  was  to  repair  the  car 
If  he  was  given  orders  to  do  so.  Q.  Who 
gave  him  the  orders?  A.  I  am  the  only  one 
to  give  orders.  Q.  You  and  Villa?  A.  No; 
I  am  the  only  one  to  give  orders.  Q.  Then 
Stucke's  sole  duty,  under  your  instructions 
at  that  time,  was  to  repsdr  that  car?  A.  I 
did  not  give  Stucke  the  order  directly;  I  told 
Villa  to  have  Stucke  and  Frank  Lasker  to 
do  the  work.  Q.  You  told  John  Villa  to 
have  them  do  the  work?  A.  Yes.  Q.  And 
then  you  left?    A.  Yes;  then  I  left." 

From  the  foregoing  excerpts  from  the  tes- 
timony the  following  facts  appear  to  be  es- 


tablished, viz.:  That  Willoz,  the  foreman  of 
the  defendant  company,  having  in  charge 
the  repairs  of  its  rolling  stock,  etc.,  had  di- 
rected the  plaintiff,  who  was  in  its  employ 
as  the  conductor  of  one  of  its  cars,  to  go 
into  the  pit  and  make  some  repairs  on  a  car, 
the  witness  Lasker  being  directed  to  accom- 
pany him;  that  with  that  view  Lasker  was 
sent  to  the  plaintiff's  house  to  summon  him 
to  come  to  the  barn,  and  John  Villa  was  or- 
dered to  see  that  Stucke  and  Lasker  did  the 
work  according  to  directions;  that  they  went 
to  work  on  the  16th  of  May,  1896,  and  work- 
ed together  in  the  emergency  pit  for  two 
days  thereafter;  that  on  the  morning  of  the 
18th  of  May  car  No.  16  was  moved  from  the 
shed  near  by  where  it  was  standing,  to  the 
pit  track,  and  carried  to  the  pit  and  while 
there  the  plaintiff  painted  it  top  and  bot- 
tom; that  when  this  work  had  been  com- 
pleted, car  No.  17  came  up  to  the  barn  and 
was  halted,  and,  by  the  directions  of  John 
Villa,  the  motorman  and  conductor  thereof 
were  transferred  to  car  No.  16,  and  they 
moved  it  onto  Uie  street  and  thereupon  car 
No.  17  took  its  place  upon  the  pit  track  for 
the  purpose  of  undergoing  some  repairs;  that 
Stucke  was  at  once  set  to  work  making  re- 
pairs upon  one  of  the  brakes,  when,  imme- 
diately, car  No.  8  of  the  defendant's  French 
Market  line  came  Into  the  barn,  and,  pass- 
ing through  an  open  switch,  entered  upon 
the  pit  track,  and  came  into  collision  with 
car  No.  17,  causing  the  accident  and  result- 
ing injury  to  the  plaintiff.  An  effort  was 
made  to  show  that  Stucke  knew,  or  must 
have  known,  of  the  danger  of  the  situation 
and  the  risks  of  his  employment  and  that 
in  accepting  same  he  necessarily  assumed 
the  ordinary  and  reasonable  conseguences 
thereof;  that  having  been  employed  by  the 
defendant  company  as  a  conductor  of  one 
of  its  lines  of  cars,  and  as  such  having  fre- 
quently had  occasion  to  pass  the  switch  in 
question  and  In  the  vicinity  of  the  pit  he 
must  have  become  sufficiently  familiar  with 
the  situation  to  have  put  him  on  his  guard 
as  to  the  risk  and  danger  of  employment  In 
the  pit 

It  is  quite  true  that  the  plaintiff  had  been 
employed  as  a  conductor  on  one  of  the  cars 
of  the  defendant's  St  Peter  street  line,  and 
that,   BB   such,    he   had    frequently   passed 
through  the  switch  and  saw  the  pit;  but  the 
proof  discloses  the  fact  to  be  that  he  had 
never  had  occasion  to  critically  observe  either 
one  or  the  other,  as  he  had  never  done  any 
work  In  the   pit  prior  to   his  assignment 
thereto  In  May,  1896,  and  had  never  conduct- 
ed a  car  onto  the  pit  track  at  any  time.    The 
statement  of  the  plaintiff  as  a  witness  is  that 
during  the  time  of  his  employment  as  con- 
ductor he  had  obtained  a  general  knowledge 
of  the  situation,  but  he  also  states,  and  em- 
phaaizes  the  statement  that  he  derived  there- 
from no  Information  whatever  of  the  situa- 
tion which  brought  about  the  accident;    that, 
on  the  contrary,  he  thought  the  sitaatlon 
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perfectly  safe,  and  he  had  recelred  no  In- 
formation to  the  contrary  from  any  person 
or  officer  or  employ^  of  the  defendant  com- 
pany: and  that,  bad  he  known  of  the  dan- 
ger he  was  in  while  he  was  working  in  the 
pit,  he  would  have  declined  the  employment 
altogether. 

Our  conclusion  is  clear  to  the  effect  that 
the  plaintiff  was  wholly  unaware  of  the 
danger  he  was  in  while  he  was  at  work  in 
the  pit;  that  he  had  been  put  to  work  there 
by  the  orders  of  the  defendant's  foreman,  In 
an  emergency,  and  upon  the  spur  of  the  mo- 
ment; that  he  had  neyer  worked  in  the  pit 
of  the  defendant  company  previously;  and 
that  he  had  not  been  advised  by  any  officer 
or  employe  of  the  company  of  the  risks  and 
dangers  of  the  situation  and  employment 
On  this  statement  the  plaintiff  must  be  ex- 
onerated from  the  charge  of  fault  or  neglect 
upon  his  part  in  accepting  the  employment 
to  which  he  was  assigned. 

The  further  claim  of  the  defendant  is  that, 
even  should  it  appear  from  the  evidence  that 
the  plaintiff  was  himself  guilty  of  no  fault 
or  neglect  in  the  premises  which  caused  or 
contributed  to  the  accident,  yet  the  compa- 
ny Is  not  liable,  and  the  plaintiff  cannot  re- 
cover, because  the  proof  discloses  that  same 
was  caused  or  contributed  to  by  the  plain- 
tiff's fellow  servant.  On  this  score  the  con- 
tention of  defendant's  counsel  is  as  stated 
in  the  extracts  we  have  made  from  their 
brief,  supra,  and  it  may  be  fairly  summar- 
ized as  follows,  viz.:  That,  in  effecting  the 
removal  of  car  No.  16  from  the  shed  where 
it  was  standing,  to  the  emergency  pit,  John 
Villa  acted  as  motorman  and  Stucke  bb  con- 
ductor; and,  the  switch  having  been  left 
open  after  same  had  passed  through,  both 
are  equally  responsible  for  the  consequences 
of  that  negligence;  and  that  subsequently, 
when  car  No.  17  went  onto  the  pit  track, 
and  took  the  place  of  car  No.  16,  John  Villa 
again  left  the  same  switch  open,  negligently, 
so  that  car  No.  8  passed  through,  and  came 
Into  collision  with  car  No.  17,  and  caused 
the  plaintiff's  injury.  Therefore  the  argu- 
ment of  defendant's  counsel  is  that  Villa's 
fault,  as  acting  motorman,  is  attributable  to 
Stucke,  as  acting  conductor,  the  two  being 
fellow  servants  pro  hac  vice.  Their  further 
contention  is  that  Villa  and  Stucke  were  en- 
gaged at  work  together  in  the  pit  at  the 
time  of  the  accident,  and  consequently  the 
fault  of  Villa  in  having  left  the  switch  open 
was  attributable  to  Stucke  also,  on  the 
ground  that  they  were  fellow  servants  in 
the  further  sense  that  they  were  both  en- 
gaged at  work  as  pitmen  at  the  time  of  the 
accident.  But,  at  the  outstart,  it  must  be 
observed,  that— conceding  the  facts  to  be  In 
reality  as  they  were  assumed,  but  for  the 
argument  only— car  No.  17  passed  through 
the  switch  onto  the  pit  track  after  car  No. 
16  had  been  repaired  and  moved  out;  conse- 
quently there  was  no  causal  connection  what- 
ever between  the  negligent  act  of  Villa  in  not 


closing  the  switch  behind  car  No.  16  and  his 
alleged  negligence  in  not  closing  it  after  car 
No.  17  had  passed  through.  Gar  No.  8  did 
not  come  Into  collision  with  car  No.  16, 
and  hence  any  negligence  of  Villa,  in  con- 
nection with  car  No.  16,  has  no  pertinency 
to  the  accident  or  injury.  The  alleged  prior 
fault  of  Villa  as  motorman  neither  caused 
nor  contributed  to  the  accident  caused  by 
car  No.  8.  Taking  the  last  proposition  first, 
what  is  the  state  of  the  testimony  with  re- 
gard to  Villa  and  Stucke  being  pitmen,  and 
therefore  fellow  servants?  An  examination 
of  the  record  discloses  that  Stucke  and  Lask- 
er  were  working  in  the  pit  together,  Ismd  that 
the  duty  had  been  assigned  to  them  by  the 
foreman  and  vice  superintendent  Both 
Stucke  and  Lasker  testify  to  this  fact  and  it 
it  admitted  to  be  a  fact  by  the  foreman  in 
his  testimony  as  a  witness.  And  John  Villa 
states,  unqualifiedly,  in  his  testimony,  that 
he  was  authorized  and  clothed  with  full 
power  to  give  orders  and  instructions  to  em- 
ployes of  the  defendant  when  WlUoz,  fore- 
man, was  absent;  and  that  iu  the  exercise 
of  that  authority,  he  gave  instructions  to 
Stucke  and  Lasker  to  go  to  work  in  the  pit 
on  the  day  of  the  accident  And  WiUoz,  fore- 
man, states  as  a  witness  that,  upon  that  oc- 
casion, he  gave  orders  to  Stucke  and  Lasker, 
through  Villa,  to  go  Into  the  pit  to  work 
on  the  day  of  the  accident.  But  notwith- 
standing the  foregoing  statement  Villa  af- 
firms, upon  cross-examination,  that  Stucke 
was  engaged  at  work  with  him  in  the  pit  on 
the  day  of  the  accident  and  this  with  full 
knowledge  of  the  contrary  evidence  of  Wil- 
loz,  Stucke,  and  Lasker.  Indeed,  Willoz  was 
pointedly  asked  the  question  whether  it  was 
a  fact  or  not  that  Stucke  and  Villa  were  en- 
gaged at  work  together  on  the  pit  and  his 
answer  was  an  emphatic  negative,  coupled 
with  the  affirmative  declaration  that  Stucke 
and  Lasker  were  the  pitmen,  and  not  Villa 
and  Stucke.  We  say  with  perfect  confi- 
dence, upon  the  faith  of  this  testimony,  that 
Villa  and  Stucke  were  not  engaged  as  pit- 
men on  the  day  ot  the  accident  and  were 
not  fellow  servants  in  that  respect;  and  no 
fault  or  negligence  is  attributable  to  Lasker, 
who  was  the  fellow  servant  of  Stucke,  he 
having  conpipleted  his  job,  and  been  sent  'to 
the  blacksmith's  shop,  and  there  assigned. to 
duty  at  the  time  of  the  accident 

What  is  the  state  of  the  evidence  with  regard 
to  Villa  and  Stucke  having  been  associated  as 
motorman  and  conductor  on  cars  No.  16  and  No. 
17,  and  therefore  fellow  servants,  and  mutually 
responsible  for  Villa's  fault  in  having  left  the 
switch  open?  In  his  examination  in  chief  Villa 
stated  that  he  brought  car  No.  16  from  the  shed 
near  by  to  the  pit  for  repairs,  and  that  Stucke 
was  not  on  the  car  at  the  time,  but  was  standing 
at  the  tool  room,  about  60  feet  away;  that,  the 
switch  being  closed  at  the  time,  he  had  to  torn 
it  so  as  to  admit  car  No.  16  to  the  pit  track;  and 
that  while  it  was  his  duty  to  liave  closed  the 
switch  after  the  car  had[ji;g^ff||^  ^i|^^|<^f^|^ 
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it  open  inadvertenQy.  But,  inasmuch  as  this 
part  of  hier  testimony  had  failed  to  connect  the 
plaintiff  with  his  negligent  act  of  leaving  the 
switch  open,  counsel  for  the  defendant,  after 
having  plied  him  with  a  great  many  ques- 
tions, succeeded  In  eliciting  from  the  witness 
(Villa)  that  Stuclce  was  acting  as  conductor  of 
car  No.  16  at  the  time  it  was  moved  from  the 
shed  to  the  pit,— same  being  diametrically  op- 
posed to  his  previous  statement,— thus  placing 
upon  him  (Stucke)  a  share  of  the  responsibil- 
ity  for  the  accident.  But  Stucke  affirms  the 
truthfulness  of  Villa's  first  statement  and  de- 
nies the  second.  The  testimony  of  the  wit- 
ness is  e<q[ually  as  conflicting  and  equivocal  in 
respect  to  his  movement  of  car  No.  17  as  it 
was  with  regard  to  that  of  car  No.  16.  As  a 
witness  he  said  that,  when  the  repahrs  on  car 
No.  16  had  been  completed,  '*he  turned  it  out, 
to  put  car  No.  17  in  its  place,  and,  when  car 
No.  17  came  in  to  the  pit,  the  crew  of  that  car 
took  car  No.  16  off  the  pit  track;  that  he  him- 
self ordered  them  to  take  car  16  off  of  the 
track.''  Then  the  witness,  appearing  to  tiave 
overlooked  the  fact  that  he  had  just  stated  that 
car  No.  17  was  brought  into  the  pit  by  its  own 
crew,— that  is  to  say,  by  its  own  conductor  and 
motorman,— declares  that  he  opened  the  switch 
for  car  No.  17  to  pass  into  the  pit,  and  again 
left  it  open,  notwithstanding  it  was  his  duty 
to  bave  closed  it  after  the  car  had  passed 
through.  Upon  this  evidence  of  the  witness 
Villa  two  questions  suggest  themselves:  (1) 
Why  did  he  volunteer  his  services  to  open  the 
switch  for  car  No.  17  to  pass  through,  know- 
ing that  it  was  being  operated  by  a  motor- 
man  whose  duty  it  was  to  perform  that  service? 
(2)  And  why  did  he  make  the  statement  that 
failing  to  close  the  switch  after  the  passage 
of  the  car  was  his  (Villa's)  fault,  when  he 
knew  there  was  a  conductor  on  the  car  whose 
duty  he  had  sworn  it  to  have  been  to  close  it? 
There  can  be  no  other  answer  to  these  queries 
than  that  they  were  required  by  the  exigencies 
of  the  case,  as«  without  them,  there  was  no  pos- 
sible way  of  connecting  the  plaintiff  with  his 
own  confessed  negligence;  for  it  is  evident 
that  his  having  left  the  switch  open  after  car 
No.  16  had  passed  through  was  Insufficient  to 
put  the  blame  upon  him,  as  car  No.  17,  which 
Inflicted  the  injury,  passed  through  subse- 
quently. But  this  witness*  testimony  proves 
too  much,  hi  that  it  shows  that  In  point  of  fact 
the  switch  was  closed  after  car  No.  16  passed 
through;  otherwise  Villa  would  have  had  no 
occasion  to  open  it  for  car  No.  17  to  pass 
through.  Consequently  the  movement  of  car 
No.  16  had  no  effect  on  the  case.  And,  In  an- 
other respect,  it  proves  too  little,  as  it  falls  to 
show  that  the  plaintiff  had  anything  to  do  with 
the  movement  of  car  No.  17.  Our  conclusion 
is  that  the  statements  of  Villa  are  too  confus- 
ing and  conflicting  to  rest  an  opinion  upon, 
and  without  them  the  company's  defense  is  al- 
together without  support;  and  upon  the  other 
evidence  the  conclusion  is  Irresistible  to  the 
effect  that  the  accident  and  injury  were  ex- 
clusively attributable  to  the  fault  of  the  de- 


femiant's  agents  and  employes  who  were  not 
th€  plaintiff's  fellow  servants. 

Plain  as  we  conceive  the  proof  hi  favor  of 
the  plaintiff  to  be,  we  are  of  ophiion  that  a 
few  of  the  principles  of  law  applicable  thereto 
may  be  appropriately  cited.  The  general  prop- 
osition on  which  the  claim  of  the  plaintiff  is 
grounded  is  that  the  law  requires  the  master 
or  employer  to  provide  for  his  servant  or  em- 
ploy6  a  safe  place  for  the  performance  of  the 
duties  which  devolve  upon  him  in  the  course 
of  his  employment.  The  Code  declares,  in  ex- 
press terms,  that  ''masters  and  employers  are 
answerable  for  the  damage  occasioned  by 
their  servants  and  overseers  in  thq  exercise  of 
the  functions  hi  which  they  are  employed." 
Bev.  Civ.  Code,  art.  2320.  A  distinguished  au- 
thor has  well  said  that  *'the  invitation  to  come 
upon  dangerous  premises,  without  apprising 
him  of  the  danger,  is  Just  as  culpable,  and  an 
Injury  resulting  from  It  is  Just  as  deserving  of 
compensation,  in  the  case  of  a  servant  as  in 
any  other  case.  Moreover,  no  reason  of  pub- 
lic policy,  and  none  to  be  deduced  from  the  con- 
tract of  the  parties,  can  be  suggested  which 
would  relieve  the  culpable  master  from  re- 
sponsibility. A  man  cannot  be  understood  as 
contracting  to  take  upon  himself  risks  which 
he  neither  knows  nor  suspects,  nor  has  reason 
to  look  for;  and  it  would  be  more  reasonable 
to  imply  a  contract  on  the  part  of  the  master 
not  to  invite  the  servant  into  unknown  dan- 
gers than  one  on  the  part  of  the  servant  to  run 
the  risk  of  them.  But  the  question  of  con- 
tract may  be  put  entirely  aside  from  the  case, 
and  the  responsibility  of  the  master  may  be 
planted  on  the  same  ground  which  would  ren- 
der him  responsible  if.  the  relation  had  not  ex- 
isted. Whether  invited  upon  his  premises  by 
the  contract  of  service,  or  by  the  calls  of  busi- 
ness, or  by  direct  request,  Is  immaterial;  the 
party  extending  the  invitation  owes  a  duty  to 
the  party  accepting  it  to  see  that,  at  least,  or- 
dinary care  and  prudence  are  exercised  to  pro- 
tect him  against  dangers  not  within  his  knowl- 
edge and  not  open  to  observation.  It  is  a  rule 
of  Justice  and  right  which  compels  the  mas- 
ter to  respond  for  a  failure  to  exercise  that 
care  and  prudence."  Cooley,  Torts,  f  550.  To 
the  same  purport  are  the  following  reported 
cases,  viz.:  Ryan  v.  Fowler,  24  N.  Y.  410; 
Straiilendorf  v.  Rosenthal,  30  Wis.  674;  Perry 
V.  Marsh,  25  Ala.  659;  Walsh  v.  Valve  Co.,  110 
Mass.  23;  Homer  v.  Nicholson,  56  Mo.  220. 
It  was  held  in  Wheeler  v.  J^Ianufacturing  0>., 
135  Mass.  294,  tliat  **the  master  must  use 
ordinary  diligence  and  care  to  provide  a  safe 
place  for  the  servant  to  work  In."  In  Nason 
V.  West,  78  Me.  253,  3  Ati.  911,  it  was  held 
"that  the  master  Is  liable  If  he  knew,  or  ought 
to  have  known,  of  the  dangerous  condition  of. 
the  place,  and  the  servant  did  not,  and  could 
not  reasonably,  know  of  the  danger  thereof." 
The  same  author  (Judge  Cooley)  states  the 
rule  (section  551)  again  hi  the  following  terms, 
viz.:  "Negligence  does  not  consist  in  not  putting 
one's  buildings  or  machinery  In  the  safest  pos- ' 
sible  condition,  or  hi  n|^gQif)^t|£tj^Q^e'8  busl- 
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ness  bi  tbe  safest  way;  but  there  Is  negli- 
gence in  not  exercising  ordinary  care  that  the 
buildings  and  machinery,  such  as  they  are, 
shall  not  cause  injury,  and  that  the  business  as 
conducted  shall  not  inflict  damage  upon  those 
who  themselves  are  guilty  of  no  neglect  of  pru- 
dence.*' In  Smith  Y.  Sellars,  40  La.  Ann.  627, 
4  South.  833,  this  court  said  that  "the  servant 
assumes  the  risk  only  of  such  hazards  as  are 
apparently  incidental  to  an  employment  in- 
telligently undertaken'*;  and,  in  stating  the 
converse  of  that  proposition,  we  said  that  If 
the  servant  "is  aware  that  proper  precautions 
have  not  been  taken  for  his  safety,  and  still 
continues  fai  the  service,  notwithstanding  the 
risk,  he  will  be  considered  as  having  assumed 
the  responsibility  of  his  own  security.**  Ers- 
lew  v.  Raita)ad  Co.,  49  La.  Ann.  86.  21  South. 
153.  Agahi:  "An  employer  who  is  engaged 
in  a  hazardous  enterprise  cannot  be  required 
to  give  to  every  laborer  a  positive  guaranty 
against  danger,  and  immunity  against  Injury, 
which  might  be  suflTered  from  accidental  and 
fortuitous  causes,  over  which  he  could  exer- 
cise no  control,  and  of  the  likelihood  of  thehr 
occurrence  he  could  have  entertained  no  ap- 
prehension at  the  time  the  contract  of  em- 
ptoyment  was  entered  Into,  or  previous  to  the 
happening  of  the  accident  occasioning  the  in- 
ju^.**  The  following  adjudicated  cases  In  oth- 
er jurisdictions  support  the  foregoing  propo- 
sition, viz.:  Leary  v.  Bailroad  Co.,  139  Mass. 
584,  2  N.  B.  115;  Sullivan  v.  Manufacturing 
Co.,  113  Mass.  396;  Coombs  v.  Cordage  Co., 
102  Mass.  572;  Wood,  Mast  &  S.  p.  809. 

In  onr  opinion,  the  foregoing  authorities, 
when  applied  to  the  evidence,  fuUy  demon- 
strate that,  as  between  the  master  and  the 
servant,  the  former  was  at  fault  We  must 
therefore  consider  what  effect  was  produced 
upon  their  relations  by  the  intervention  of  a 
fellow  servant.  If  there  was  one.  As  matter 
of  fact,  the  proof  shows  that  car  No.  8  of 
the  defendant's  French  Market  line  came  in- 
to the  bam  from  the  street,  passed  through 
a  switch  that  had  been  carelessly  left  open, 
and  came  into  collision  with  car  No.  17, 
which  was  standing  over  the  pit,  and  caused 
the  plaintiff's  injury.  It  shows  that  car  No. 
17  came  In  from  the  street  previously,  and 
passed  through  the  switch,  and  onto  the  pit 
track,  for  the  purpose  of  having  some  repairs 
made,  and  that  said  car  was  operated  by  its 
own  conductor  and  motorman.  Hence  the 
conclusion  to  be  drawn  from  the  evidence  Is 
that  the  switch  was  left  open  through  the 
fault  of  the  motorman  or  conductor  of  car 
No.  17,  one  or  both,  and  to  their  fault  and 
negligence  the  accident  is  wholly  attributable. 
And  It  is  not  claimed  that  the  plaintiff  was 
either  motorman  or  conductor  of  car  No.  17. 
It  is  quite  evident  that  the  movement  of  car 
No.  16,  which  preceded  car  No.  17  on  the  pit 
track,  had  nothing  to  do  with  the  accident 
because  the  proof  is  positive  that  the  switch 
was  closed  when  car  No.  17  came  into  the 
bami  and  its  motorman  had  to  open  it  to  per- 
mit it  to  pass  through.     Taking  these  facta 


into  consideration,  the  conclusion  is  irresisti- 
ble that  neither  Villa,  Lasker,  nor  Stucke  had 
any  agency  in  the  matter  of  leaving  the 
switch  open  for  car  No.  17  to  pass  onto  the 
pit  track. 

It  is  equally  evident  that  there  was  neither 
oonassoclation  nor  fellow  service  between  the 
conductor  and  motorman  who  operated  car 
No.  8  of  the  French  Market  Ihie  of  cars,  and 
the  plaintiff,  who  was  working,  temporarily, 
in  the  emergency  pit  Their  service  and 
employment  sustained  no  possible  relation  to 
each  other.  But  conceding,  for  the  argument 
merely,  that  the  relations  of  fellow  servant 
did  exist  between  the  plaintiff  and  Villa,  the 
alleged  acting  conductor  of  car  No.  16,  or 
between  him  and  the  conductor  and  motor- 
man  of  car  No.  17,  and  yet  the  master  is  not 
absolved  from  liability  to  the  plaintiff  as  his 
servant,  as  he  was  guilty  of  culpable  negli- 
gence, in  that  he  placed  him  at  work  In  the 
emergency  pit  upon  the  spur  of  the  moment 
without  apprising  him  of  the  danger  of  the 
situation  and  the  risk  he  would  have  to  un- 
dertake in  accepting  that  employment;  and 
because  of  his  failure  to  post  any  notice  giv- 
ing due  warning  to  servants  of  the  danger 
of  the  employment;  and  because  of  his  fail- 
ure to  place,  in  the  rear  of  the  cars  coming 
over  the  pit  any  block  or  impediment  of  "any 
kind  to  protect  same  from  such  a  collision  as 
the  one  which  occasioned  the  plaintiff's  in- 
Jury.  For,  if  the  plaintiff  had  been  a  fel- 
low scfrvant  of  either  of  said  servants,  that 
fellow  service  would  not  relieve  the  defend- 
ant from  the  Just  consequences  of  its  own 
fault  and  negligence,  to  which  the  plaintiff 
did  not  contribute;  and  more  particularly  is 
that  proposition  dear  when,  as  in  this  case, 
the  aUeged  fellow  servant  Villa,  was  author- 
ized and  empowered,  in  the  absence  of  the 
superintendent,  to  give  orders  and  instruc- 
tions to  others,  and  who  did  actually  assign 
the  plaintiff  to  the  particular  duty  In  ques- 
tion, by  the  order  of  the  superintendent  but 
in  so  doing  failed  to  give  him  any  Information 
as  to  the  character  of  the  service  which 
would  be  required  of  him  or  of  the  risks  and 
dangers  incident  to  the  employment  On  this 
question  we  find  the  following  authorities 
pertinent:  In  Railway  Co.  v.  Cummlngs,  106 
U.  S.  700,  1  Sup.  Ct.  493,  the  court  say  "that 
if  the  negligence  of  the  company  contributed 
to,  that  is  to  say,  had  a  share  in,  producing 
the  injury,  the  company  was  liable,  even 
though  the  negligence  of  a  fellow  servant  of 
Cummlngs  w^as  contributory  also.  If  the 
negligence  of  the  company  contributed  to,  it 
must  have  necessarily  have  been  an  immedi- 
ate cause  of,  the  accident  and  It  is  no  de- 
fense that  another  was  likewise  guilty  of  a 
wrong."  In  Towns  v.  Railroad  Co.,  37  La. 
Ann.  630,  this  court  said  that  'Mt  Is  now  set- 
tled, upon  the  very  highest  authority,  that 
when  the  Injury  is  caused  partly  by  the 
negligence  of  a  fellow  servant,  and  partly  by 
the  failure  of  the  company  to  provide  proper 
and  suitable  apparatusEij^Henegllgence  of  the 
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co-servant  will  not  exonerate  the  company 
from  the  consequences  of  its  own  fault,"— 
citing  Railway  Co.  v.  Cummlngs,  supra,  and 
Ellis  V.  Railway  Co.,  95  N.  Y.  546.  In  My- 
han  V.  Electric  Light  Co.,  41  La.  Ann.  964, 
6  South.  799,  this  court  clearly  defined  the 
duty  of  the  master  to  his  servants,  in  regard 
to  employing  them  in  any  dangerous  enter- 
prise, in  the  following  ehiphatlc  language, 
viz.:  "At  any  rate,  it  was  the  duty  of  the 
defendant  company  to  have  known  of  the 
dangerous  character  and  condition  of  the  elec- 
tric wires.  The  knowledge  which  they  ought 
to  have  had,  the  law  presumes,  Juris  et  de 
Jure,  they  had.  Even  had  the  company's 
representatives  sworn  that  they  did  not  know 
of  the  same,  such  ignorance  on  their  part 
would  not  have  exonerated  them.  A  superior 
Is  presumed  to  know,  and  in  law  knows, 
that  which  it  is  his  duty  to  know,  namely, 
whatever  may  endanger  the  person  and  life 
of  his  employ^  in  the  discharge  of  his  du- 
ties. "In  such  cases  the  superior  is  bound 
to  specially  warn  the  employ^  of  the  nature 
of  the  danger,  and  will  not  be  excused  In 
case  of  injury,  unless  he  prove  that  the  em- 
p]oy6  well  knew  of  the  danger,  and,  not- 
withstanding, exposed  himself  willingly  and 
deliberately  to  Jt"  The  purport  of  the  doc- 
trine therein  announced  is  that,  notwithstand- 
ing a  servant  is  employed  by  a  representative 
of  a  corporation  to  perform  a -dangerous  serv- 
ice for  the  company,  and  without  its  actual 
knowledge,  the  duty  is  imposed  upon  the  rep- 
resentative to  warn  the  employ^  of  the  haz- 
ard of  the  employment;  and,  in  case  of  the 
failure  of  the  representative  to  give  such 
warning  and  injury  result  to  the  servant, 
fuU  knowledge  of  its  representative's  fault 
will  be  imputed  to  the  company,  and  it  will 
be  charged  with  full  responsibility  therefor. 
In  Carey  v.  Sellers,  41  La.  Ann.  500,  6  South. 
813,  a  similar  principle  was  announced.  In 
Lanlng  v.  Railroad  Co.,  49  N.  Y.  534,  the 
proposition  Is  very  well  put  in  these  words, 
viz.:  "That  some  general  agent,  clothed  with 
the  power  to  make  performance  for  the  mas- 
ter, has  not  done  his  duty  at  all,  or  has  not 
done  it  well,  neither  shows  a  performance 
by  the  master,  nor  excuses  the  master's  non- 
performance. When  it  is  done,  and  not  till 
then,  his  duty  is  met  or  his  contract  Is  kept 
♦  ♦  ♦  If  a  master's  personal  knowledge  of 
defects  be  necessary  to  his  liability,  the  more 
he  neglects  his  business,  and  abandons  it  to 
others,  the  less  will  he  be  liable."  The  prin- 
ciple announced  in  that  case  was  applied  in 
Poirler  v.  Carroll,  35  La.  Ann.  699.  In  Rail- 
way Co.  V.  Ross,  112  TJ.  S.  377.  5  Sup.  Ct. 
184,  the  governing  rule  in  respect  to  a  mas- 
ter's exoneration  from  liability  to  his  servant 
on  account  of  the  negligence  of  a  fellow 
servant  la  thus  stated,  viz.:  "When  the  serv- 
ice to  be  rendered  requires  for  Its  perform- 
ance the  employment  of  several  persons,  as 
in  the  movement  of  railroad  trains,  there  Is 
necessarily  incident  to  the  service  of  each 
the  risk  that  the  others  may  fail  in  the  vig- 


ilance and  caution  essential  to  his  safety: 
and  it  has  been  held  in  numerous  cases,  both 
in  this  country  and  in  England,  that  there  is 
implied  in  his  contract  of  service  In  such  a 
case  that  he  takes  upon  himself  the  risks  aris- 
ing from  the  negligence  of  his  fellow  serv- 
ants, while  in  the  same  employment,  pro- 
vided always  the  master  is  not  negligent  in 
their  selection  or  retention,  or  in  furnishing 
adequate  materials  and  means  for  the  work; 
and  that,  if  injuries  then  befall  him  from 
such  negligence,  the  master  is  not  liable." 
But,  in  applying  the  foregoing  principle,  the 
court  said:  "The  doctrine  assumes  that  the 
servant  causing  the  Injury  is  in  the  same 
employment  with  the  servant  [who  is]  in- 
jured; that  Is,  that  both  are  engaged  in  one 
common  employment  The  question  in  all 
cases,  therefore,  is,  what  is  essential  to  ren- 
der the  service  in  which  different  persons  are 
engaged  a  common  employment?"  The  court 
in  their  opinion  quote  with  approval  the  fol- 
lowing excerpt  from  the  opinion  of  the  lord 
chancellor  in  Coal  Co.  v.  Reid,  3  Macq.  266, 
viz.:  "It  Is  necessaiy,  however,  hi  each  par- 
ticular case,  to  ascertain  whether  the  serv- 
ants are  fellow  laborers  in  the  same  work, 
because,  although  a  servant  may  be  taken 
to'  have  engaged  to  encounter  all  the  risks 
which  are  incident  to  the  service '  which  he 
undertakes,  yet  he  cannot  be  expected  to  an- 
ticipate those  which  may  happen  to  him  on 
occasions  foreign  to  his  employment  When 
servants,  therefore,  are  engaged  in  different 
departments  of  duty,  an  injury  committed  by 
one  servant  upon  another,  by  carelessness  or 
negligence  in  the  course  of  his  peculiar  work, 
is  not  within  the  exemption,  and  the  mas- 
ter's liability  attaches  in  that  case  in  the 
same  manner  as  if  the  injured  party  stood  hi 
no  such  relation  to  him."  The  court  also 
cites  with  approval  the  following  extract 
from  the  lord  chancellor  in  McNaughton  v. 
Railroad  Co.,  19  Ct  Sess.  Cas.  271,  viz.:  That 
the  master's  liability  "might  be  sustained 
without  conflicting  with  the  English  authori- 
ties, on  the  ground  that  the  workmen  in  that 
case  were  engaged  in  totally  different  depart- 
ments of  work;  the  deceased  being  a  Joiner 
or  carpenter  who,  at  the  time  of  the  acci- 
dent, was  engaged  in  repairing  a  railroad 
carriage,  and  the  persons  by  whose  negligence 
his  death  was  occasioned  were  the  engine 
driver  and  the  person  who  arranged  the 
switches."  From  that  statement  the  facts 
would  appear  to  have  been  almost  identical 
with  those  of  the  instant  case;  and,  in  the 
principal  case,  the  court,  speaking  through 
Mr.  Justice  Field,  In  summing  up,  said:  "To 
bring  the  .case  within  the  exemption,  there 
must  be  this  most  material  qualification  that 
the  two  servants  must  be  men  in  the  same 
common  employment,  and  engaged  in  the 
same  common  work  under  that  common  em- 
ployment" Again:  "There  is,  in  our  Judg- 
ment, a  clear  distinction  to  be  made,  ia  the 
relation  to  their  common  principal,  bet-veeen 
servants  of  a  corporation  exercising  no  super- 
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Tision  oyer  others  engaged  with  them  in  the 
same  employment,  and  agents  of  the  corpora- 
tion clothed  with  the  control  and  manage- 
ment of  a  distinct  department,  in  which  their 
duty  is  entirely  that  of  dhrection  and  super- 
intendence. A  conductor,  having  the  entire 
control  and  management  of  a  railway  train, 
occupies  a  very  different  position  froni  the 
brakeman,  the  porters,  and  other  subordi- 
nates employed.  He  is,  in  fact,  and  should 
be  treated  as,  the  personal  representative  of 
the  corporation,  for  whose  negligence  it  is 
responsible  to  subordinate  servants.  *  *  * 
In  no  proper  sense  of  the  term  is  he  a  fel- 
low servant  with  the  foreman,  the  brake- 
man,  the  porters,  and  the  engineer.  The  lat- 
ter are  fellow  servants  in  the  running  of  the 
train  under  his  direction.  As  to  them  and 
the  train,  he  stands  in  the  place  of,  and  rep- 
resents, the  corporation."  In  onr  opinion, 
that  decision  has  peculiar  applicability  to  the 
Instant  case,  for  the  reason  that  the  proof 
shows  that  the  plaintiff  was  assigned  to  duty 
In  the  emergency  pit  by  the  superintendent 
of  the  company,  WOloz;  and  that,  by  his 
personal  order,  the  pkiintlff  was  summoned, 
and  assigned  to  that  employment,  through 
the  medium  of  Villa,  as  his  agent  and  vice 
principal,  representing  the  corporation.  In 
Towns  V.  Railroad  Go.,  87  La.  Ann.  630,  this 
court  recognized  the  principle  azmounced  in 
the  Ross  Gase^  and  observed  that  the  doc- 
trine of  common  employment  of  several  serv- 
ants being  necessary  to  the  master's  exonera- 
tion from  liability  "has  not  had  extensive  ap- 
plication in  this  state,  but  it  has  nevertheless 
been  recognized.  Hough  t.  Railway  Go.,  100 
U.  S.  213."  And  then  the  court  announced 
Ita  opinion  as  follows,  viz.:  "There  is  a  tend- 
ency in  modem  Jurisprudence  and  legislation 
to  limit  the  extreme  operation  which  has  been 
given  to  it  by  the  courts  of  this  country  and 
of  England.  *  *  •  And  here  the  supreme 
court  of  the  United  States  has,  In  a  very  re- 
cent decision,  placed  a  very  Important  limita- 
tion upon  it,  by  holding  that  the  conductor  of 
a  train  and  the  employes  do  not  bear  the  rela- 
tion of  fellow  servants  to  [each  other],  and 
that  the  company  Is  responsible  to  them  for 
Injuries  resulting  from  his  neglect  of  duty. 
Railroad  Go.  v.  Ross,  112  U.  S.  377,  5  Sup. 
Ct  184."  In  Railroad  Go.  v.  Baugh,  149  U. 
8. 368,  13  Sup.  Ot  914,  the  court,  through  Mr. 
Justice  Brewer,  held  that  an  engineer  and  a 
fireman  of  a  locomotive  engine,  running  alone 
without  any  train  attached,  are  fellow  serv- 
ants of  the  company,  so  as  to  preclude  the 
latter  from  recovering  from  the  company  for 
Injuries  caused  by  the  negligence  of  the  for- 
mer; but  in  so  doing  the  court  distinguished 
that  case  from  the  Ross  Gase,  and  affirmed 
the  latter,  and  in  the  course  of  their  opinion 
said:  "The  inquiry  must  always  be  directed 
to  the  real  powers  and  duties  of  the  official, 
and  not  merely  to  the  name  given  to  the  of- 
fice. The  regulations  of  the  company  cannot 
make  the  conductor  a  fellow  servant  with 
the  subordinates,  and  thus  override  the  law 
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announced  In  the  Ross  Gase.**  The  opinion 
in  that  case  takes  a  very  wide  range,  and 
states  the  principles,  as  recognized  in  that 
court,  with  reference  to  a  master's  duty  and 
liability  to  his  servant,  as  well  as  the  prin- 
ciples upon  which  his  exoneration  from  lia- 
bility on  account  of  the  negligence  of  a  fel- 
low servant  depends,  with  so  mudi  care  and 
with  such  consummate  ability  that,  in  our 
view,  we  cannot  close  this  opinion  without 
quoting  them  in  extenso,  as  they  are  not  only 
the  most  recent  expressions  of  that  court,  but 
bear  upon  the  Issues  to  be  decided  in  this 
case  with  especial  force  and  pertinency.  *'A 
master,"  say  the  court  "employing  a  servant, 
impliedly  engages  with  him  that  the  place  in 
which  he  is  to  work,  and  the  tools  and  ma- 
chinery with  which  he  is  to  work,  or  by 
which  he  is  to  be  surrounded,  shall  be  rea- 
sonably safe.  It  Is  the  master  who  is  to  pro- 
vide the  place  and  the  tools  and  the  ma- 
chinery, and  when  he  employs  one  to  enter 
Into  his  service  he  impliedly  says  to  him  that 
there  is  no  other  danger  in  the  place,  the 
tools,  and  the  machinery  than  such  as  Is 
obvious  and  necessary.  ♦  •  •  That  posi- 
tive duty  does  not  go  to  the  extent  of  a 
guaranty  of  safety,  but  it  does  require  that 
reasonable  precautions  be  taken  to  secure 
safety;  and  it  matters  not  to  the  empbyd  by 
whom  that  safety  is  secured  or  the  reasonable 
precautions  therefor  are  taken.  He  has  a 
right  to  look  to  the  master  for  the  discharge 
of  that  duty;  and  if  the  master,  instead  of 
discharging  it  himself,  sees  fit  to  have  it  at- 
tended to  by  others,  that  does  not  change  the 
measure  of  the  obligation  to  the  employ^,  or 
the  tatter's  right  to  Insist  that  reasonable 
precaution  shall  be  taken  to  secure  safety  in 
those  respects.  Therefore  it  will  be  seen  that 
the  question  turns  rather  on  the  character 
of  the  act  than  the  relations  of  the  employes 
to  each  other.  If  the  act  is  one  done  in  the 
discharge  of  some  positive  duty  of  the  mas- 
ter to  the  servant,  then  negligence  in  the 
act  is  the  negligence  of  the  master,"  etc 

Not  only  do  the  foregoing  decisions  show 
that  the  master  is  not  relieved  from  liability  to 
the  servant  in  case  an  injury  Is  hiflicted  upon 
him  through  the  fault  or  negligence  of  another 
servant,  unless  both  of  them  were  engaged  hi 
a  common  employment,  and  therefore  fellow 
servants,  but  that  he  is  not  relieved  therefrom 
if  the  fellow  servant  who  is  engaged  in  a  com- 
mon employment  with  the  servant  who  is  in- 
Jvred  is  intrusted  by  the  master  with  the  ad- 
ditional duty  of  seeing  to  it  that  the  injured 
servant  is  provided  with  a  reasonably  suitable 
place  to  work  in,  and  reasonably  safe  and 
suitable  tools  to  work  with,  as  in  such  case 
the  fellow  servant  becomes  a  vice  principal  pro 
hac  vice.  And  fipon  this  last  proposition  Jus- 
tice Brewer,  speaking  for  the  court,  approving- 
ly quotes  the  following  extract  from  the  opinion 
of  the  court  In  Railroad  Go.  v.  Moore,  29  Kan. 
632,  viz.:  "A  master  assumes  the  duty  to- 
wards his  servant  of  exercising  reasonable  care 
and  diligence  to  provide  the  servant 
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reasonably  safe  place  at  wblch  to  work,  with 
reasonably  safe  macbinery,  tools,  and  imple- 
ments to  work  with,  with  reasonably  safe  ma- 
terials to  work  upon,  and  with  suitable  and 
competent  fellow  servants  to  work  with  him; 
and,  when  the  master  has  properly  discharged 
these  duties,  then,  at  common  law,  the  servant 
assumes  all  the  risks  and  hazards  hicident  to» 
or  attendant  upon,  the  exercise  of  the  particu- 
lar employment,  or  the  performance  of  the  par- 
ticular work,  including  the  risks  and  hazards 
resulting  from  the  possible  negligence  and 
carelessness  of  his  fellow  servants  and  co-em- 
ploy^ And  at  common  law,  whenever  the 
master  delegates  to  any  officer,  servant,  agent, 
or  employ^,  high  or  low,  the  performance  of 
any  of  the  duties  above  mentioned,  which  real- 
ly devolve  upon  the  master  himself,  then  such 
officer,  servant,  agent,  or  employ^  stands  in 
the  place  of  the  master,  and  becomes  a  sub- 
stitute for  the  master,— Is  liable  for  his  acts  or 
his  negligence  to  the  same  extent  as  though 
the  master  himself  had  performed  the  acts  or 
was  guilty  of  the  negligence."  The  foregoing 
statement  of  the  provisions  of  the  common  law 
is  veiy  clear  and  unmistakable,  and,  being  ap- 
plied to  this  case,  it  fully  dem(Mistrates  that, 
inasmuch  as  neither  the  defendant  nor  any  one 
of  his  agents  or  servants  Is  shown  to  have 
provided  the  plaintiff  with  a  reasonably  safe 
place  at  which  to  work,  the  condition  upon 
which  the  latter  is  supposed  to  legally  assume 
the  risks  and  hazards  incident  to  his  employ- 
ment had  not  arisen.  The  learned  Justice  thus 
proceeds:  "It  would  be  very  easy  to  accumu- 
late authorities  on  these  propositions,  for  ques- 
tions of  this  kind  are  constantly  arising  in  the 
courts.  It  is  enough,  however,  to  refer  to 
those  in  this  court.  In  the  case  of  Hough  v. 
Railway  Co.,  100  U.  S.  213,  and  Railroad  Co, 
V.  Heibert,  116  U.  S.  642,  6  Sup.  Ct  690,  this 
court  recognized  the  master's  obligation  to  pro- 
vide reasonably  suitable  place  and  machinery, 
and  that  a  failure  to  discharge  this  duty  ex- 
posed him  to  liability  for  injury  caused  thereby 
to  the  servant,  and  thajt  it  is  inmiaterlal  how 
or  by  whom  the  master  discharged  that  duty. 
The  liability  was.  not  made  to  depend  hi  any 
manner  upon  the  grade  of  service  of  a  co-em- 
ploy6,  but  upon  the  character  of  the  act  it- 
self, and  a  breach  of  positive  obligation  by  the 
master,  etc. 

Having  made  a  careful  and  extended  ex- 
amination of  the  authorities,  state  and  federal, 
English  and  American,  we  have  reached  the 
firm  conclusion  that  the  liability  of  the  defend- 
ant is  fuUy  made  out  and  that  the  plaintiff  is 
entitled  to  Judgment;  but  we  are  of  opinion 
that  for  the  loss  of  a  leg,  which  was  amputated 
below  the  knee,  the  amount  awarded  by  the 
Jury  is  excessive,  and  must  be  reduced.  At 
the  time  of  the  accident  the  plaintiff  was  about 
23  years  of  age,  and  both  strong  and  healthy. 
He  had  no  other  means  of  support  than  that 
afforded  him  as  a  conductor  of  an  electric  car, 
for  which  he  was  receiving  abooit  $40  per 
month,  or  $480  per  annum.    Placing  his  life 


expectancy  at  90  years,  he  might  be  reason- 
ably expected  to  earn  about  $15,000  during 
that  period  of  time.  But  the  loss  of  a  leg  will 
not  deprive  him  of  the  means  or  ability  of 
making  something  in  the  way  of  a  subsistence 
for  himself  and  family;  but,  at  the  same  time, 
we  must  take  into  account  the  plahitiCTs  great 
physical  pain  and  suffering  as  the  result  of  his 
injuries.  Many  precedents  may  be  easily  cull- 
ed from  our  own  Reports  from  which  an  in- 
telligent estimate  of  the  proper  allowance  may 
be  made.  In  Barksdull  v.  Railroad  Co.,  23 
La.  Ann.  180,  the  court  affirmed  a  verdict  of 
$15,000  for  the  loss  of  both  of  a  child's  legs. 
In  Choppin  v.  Railroad  Co.,  17  La.  Ann.  19, 
the  court  affirmed  a  verdict  of  $25,000  for  the 
loss  of  one  leg.  In  Ketchum  v.  Railroad  Co., 
38  La.  Ann.  777,  the  court  affirmed  a  verdict 
of  $10,000  for  the  loss  of  an  arm.  In  Thomp- 
son V.  Railroad  Co.,  47  La.  Ann.  1101,  17 
South.  508,  this  court  allowed  $2,500  for  the 
loss  of  an  eye.  In  Nelson  v.  Railroad  Co.,  49 
La.  Ann.  491,  21  South.  635,  this  court  allowed 
$20,000  for  the  loss  of  both  legs.  In  Peniston 
V.  Railroad  Co.,  34  La.  Ann.  777,  the  court 
affirmed  a  verdict  erf  $6,000  for  a  fractured  leg. 
In  Railroad  Co.  v.  Stout,  17  WalL  657,  the  su- 
preme court  affirmed  a  verdict  of  $7,500  tar 
the  loss  of  one  foot  In  Railroad  Co.  v.  Mares, 
123  U.  S.  710,  8  Sup.  CL  321,  the  court  affirm- 
ed a  verdict  of  $20,000  for  the  loss  of  both 
legs.  And  in  Railroad  Co.  v.  Herbert,  116  U. 
S.  642,  6  Sup.  Ct.  590,  the  court  affirmed  a 
verdict  of  $25,000  for  the  loss  of  one  leg,— a 
case  possessing  noany  of  the  features  of  this 
case,  and  the  defense  against  which  was  the 
alleged  exoneration  of  the  master  because  of 
the  negligence  of  complainant's  fellow  servant. 
In  oiur  opinion,  the  award  of  the  jury  shoold 
be  reduced  to  the  sum  of  $10,000,  with  legal 
interest  from  Judicial  demand.  It  is  therefore 
ordered  and  decreed  that  the  amount  of  the 
Judgment  appealed  from  be  reduced  to  the  sum 
of  $10,000,  and  that  as  thus  amended  same  be 
affirmed,  with  all  costs  of  appeal  taxed  against 
the  plaintiff  and  appellee,  and  those  of  tbe 
lower  court  to  be  taxed  against  the  defendant 
and  appellant 

MILLER,  J.,  concun  in  the  decrea 

On  Application  fbr  Rehearing. 

(March  21,  1896.) 

A  re-examlnation  of  this  cause  has  confirmed 
us  In  the  correctness  of  our  original  conclu- 
sions, in  so  far  as  the  questions  of  law  are  con- 
cerned; but  on  a  closer  study  of  the  facts  and 
circumstances  of  the  accident,  and  the  cliarac- 
ter  of  the  injury  received  by  the  plaintiff,  we 
Incline  to  the  opinion  that  the  allowance  ot 
$10,000  is  excessive,  and  should  be  reduced  to 
$6,000.  It  is  therefore  ordered  and  decreed 
that  the  amount  awarded  the  plaintiff  be  re- 
duced to  $6,000,  and  that  as  thus  amended 
same  be  maintained,  and  the  rehearing  be  re- 
fused. 
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(75  Miss.  8^ 

ILLINOIS  CENT.  R.  00.  ▼.  SANFORD. 

(Supreme  Court  of  Mississippi.     April  4,  1896.) 

Intbrbooatoribs  —  Adybrsb   Party  —  Forbion 
Corporations— Constitutional  Law. 

1.  The  term  "party  to  the  suit,"  as  used  in 
Ann.  Code,  i  1761,  providing  that,  if  the  testi- 
mony of  a  part^  to  the  suit  who  resides  out  of 
the  state  is  desired  by  an  adverse  party,  it  may 
be  secured  by  interrogatories,  which  he  shall  be 
compelled  to  answer  on  penalty  of  judgment 
agamst  him  by  default,  applies  to  a  foreign  cor- 
poration. 

2.  A  railroad  corporation,  chartered  in  Illi- 
nois, and  authorized  by  the  legislature  to  lease 
and  operate  a  railroad  in  Mississippi,  which  its 
oflScers  and  agents,  upon  whom  service  of  pro- 
cess can  be  legally  had,  are  doing,  is,  notwith- 
standing, a  nonresident  corporation^  dwelling  in 
Illinois. 

3.  Ann.  Code,  |  1761,  requiring  a  party  to  a 
suit  to  make  discovery  of  evidence  in  answer  to 
interrogatories  filed  in  the  clerk's  office  by  his 
adversarv,  on  penalty  of  judgment  against  him 
by  default,  is  not  in  contravention  of  Const  art. 
3,  S  14,  providing  that  "no  person  shall  be  de- 
prived of  life,  liberty,  or  property  except  by  due 
process  of  law." 

4.  Code  1880,  S  1043,  requires  "a  party  to  the 
suit"  to  make  discover^  of  evidence  on  the  filing 
of  .interrogatories  by  his  adversary,  and  provides 
that  in  case  of  his  default  "his  bill  shall  be  dis- 
missed, if  he  is  complainant,  and  if  he  is  defend- 
ant, his  answer  may  be  taken  off  the  files,  and 
the  bill  be  taken  as  confessed.**  Ann.  Code,  § 
1761,  makes  the  same  requirement  of  the  par- 
ty, and  provides  that  in  case  of  his  default  ''his 
suit  shall  be  dismissed  if  he  be  plaintiff  or  de« 
fendant;  and  if  he  be  defendant  his  plea  or  an- 
swer may  be  taken  off  the  file  and  judgment  bv 
default  entered  or  the  bill  taken  as  confessed.^' 
Hdd,  that  the  difference  in  verbiage  of  Ann. 
Oode,  1 1761,  from  its  original,  Code  1880,  S  1043, 
dearly  shows  that  it  applies  to  actions  at  law 
as  well  as  suits  in  equity. 

Appeal  from  circuit  court.  Hinds  county; 
Robert  Powell,  Judge. 

Action  by  Flora  Sanford,  by  next  friend, 
against  the  niinols  Central  Bailroad  Compa- 
ny. Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

Mayes  &  Harris,  for  appellant  Brame  & 
Alexander,  for  appellee. 

TERRAL,  J.  Flora  Sanford,  by  next 
friend,  sued  the  Illinois  Central  Railroad 
Company  in  the  sum  of  $2,000  for  breach  of 
duty  as  common  carrier  of  passengers.  She 
filed  her  declaration  on  the  11th  day  of  Jan- 
uary, 1807,  and  the  defendant  pleaded  "Not 
guil^"  on  the  24th  of  the  ensuing  Febru- 
ary. On  the  18th  day  of  June^  1807,  the 
plaintiff  filed  14  interrogatories,  addressed 
to  the  Illinois  Central  Railroad  Company, 
based  upon  section  1761,  Ann.  Code  1802, 
which  is  as  follows:  "If  the  testimony  of  a 
party  to  the  suit  who  resides  out  of  the  state 
be  desired  by  the  adverse  party,  interroga- 
tories to  him  may  be  filed  in  the  clerk's  of- 
fice, and  a  copy  thereof,  with  notice  of  filing, 
shall  be  given  to  the  party  or  his  attorney, 
or  solicitor;  and  if  he  fail  to  answer  such 
Interrogatories  within  a  reasonable  time,  bis 
suit  shall  be  dismissed,  if  he  be  plaintiff  or 
complainant;   ^d  if  be  be  defendant  bis 


plea  or  answer  may  be  taken  off  the  file  and 
Judgment  by  default  entered  or  the  bill  tak- 
en aa  confessed."  At  the  July  term  of  the 
court  the  defendant  moved  to  strike  said  in- 
terrogatories from  the  files  for  the  reasons: 
(1)  Said  section  1761  does  not  apply  to  cor- 
porations; (2)  the  defendant  does  not  re- 
side out  of  the  state  of  Mississippi;  (3)  said 
section  does  not  apply  to  actions  at  law;  (4) 
because  said  section  is  unconstitutional.  The 
court  overruled  the  motion  to  strike  the  in- 
terrogatories from  the  files,  and,  the  defend- 
ant refusing  to  answer  them,  the  plea  of  the 
defendant  was  taken  from  the  files,  and  a 
Judgment  by  default  was  entered  against  the 
defendant  The  plaintiff  having  recovered  a 
Judgment  for  $200,  the  defendant  brings  the 
case  here  by  appeal,  and  assigns  for  error 
the  action  of  the  circuit  court  in  striking  its 
plea  from  the  files,  and  in  entering  a  Judg- 
ment by  default  against  it 

We  are  of  opinion  that  section  1761  applies 
to  and  includes  corporations.  It  seems  natu- 
ral and  reasonable  to  suppose  that  that  sec- 
tion should  apply  in  favor  of  all  litigants, 
and  against  all  parties  to  a  suit  whether 
such  parties  be  natural  or  artificial  persons. 
It  is  obvious  that  a  corporation  cannot  de- 
liver testimony  in  person,  and  may  not  there- 
fore literally  comply  with  the  -statute,  yet 
the  business  of  corporations  Is  conducted  by 
the  agency  of  officers  Intrusted  with  duties 
assigned  them,  as  president,  manager,  or 
heads  of  department,  etc.,  and  these  (Officers 
or  heads  of  department  may  well  speak  for 
the  corporation  in  the  matters  confided  to 
their  management 

2.  It  was  in  evidence  that  the  niinois  Cen- 
tral Railroad  Company  was  chartered  by  the 
state  of  Illinois,  but  was  authorized  by  an 
act  of  the  legislature  of  the  state  of  Miss- 
issippi to  lease  the  Chicago,  St  Louis  &  New 
Orleans  Railroad,  and  to  operate  the  same  in 
this  state,  and  that  It  accordingly  took  a  400- 
year  lease  of  said  last-named  railroad,  and 
is  operating  the  same  with  officers  and 
agents  upon  whom  service  of  process  can  be 
had  under  the  laws  of  this  state.  In  Rail- 
road Co.  T.  Wallace,  50  Miss.  248,  It  is  said: 
"Corporations  are  artificial  persons,  existing 
only  in  contemplation  of  law.  They  must 
dwell  in  the  place  of  their  creation,  and  can- 
not migrate  to  another  state.''  Hence  we 
think  It  manifest  that  the  Illinois  Central 
Railroad  Company  resides  out  of  this  state, 
within  the  contemplation  of  section  1761. 

3.  It  was  a  declaration  of  Magna  Charta 
that  no  one  should  be  deprived  of  a  right 
without  being  heard  in  his  defense;  and 
this  principle  is  embodied  in  section  14,  art 
3,  of  our  state  constitution,  which  provides 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  except  by  due  process  of 
law."  However  wholesome  this  doctrine  is 
when  applied  to  courts,  and  to  persons  ex- 
ercising Judicial  or  quasi  Judicial  functions, 
it  has  never  been  supposed  that  it  deprived^ 
the  legislature  of  the  power  of  changing  the[^ 
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rales  of  eyideAce,  or  of  modifying  or  of  abro- 
gating altogether  the  presumptions  indulged 
by  the  principles  of  the  common  law.  If  the 
legislature  may  provide  for  a  discovery  of 
evidence  in  the  hands  of  the  adversary  par- 
ty touching  the  rights  of  the  party  seeking 
the  discovery,  it  must  be  competent  for  it 
to  Impose  upon  such  party  the  conditions  of 
a  faikii-e  to  make  such  discovery;  for  when 
the  legislature  requires  the  discovery  to  be 
made,  and  imposes  the  conditions  of  a  re- 
fusal, such  conditions  become  the  law  of  the 
land,  and  to  pursue  the  statute  is  due  process 
of  law.  Bagg's  Case,  cited  in  Hovey  t.  El- 
liott, ler  U.  S.  416,  17  Sup.  Ct  841. 

4.  The  difference  In  the  verbiage  of  sec- 
tion 1761  from  that  of  its  original  in  section 
1943  of  the  Code  of  1880  demonstrates  its  ap- 
plicability to  actions  at  law.  The  judgment 
of  the  circuit  court  is  affirmed. 


PUGH  et  al.  v.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  MississippL    March  28, 

1898.) 

AOOIDBNT    AT    CROSSING  —  CONTRIBUTORY   NuGLI- 
OBNOB. 

It  appeared  that  at  a  village  of  about  150 
inhabitants  the  railroad  track  was  crossed  by 
a  public  road.  The  view  from  the  crossing 
was  unobstructed  for  several  hundred  yards. 
A  freight  train  approaching  from  the  south  was 
running  at  about  80  miles  per  hour.  The  de- 
ceased, when  on  or  about  the  crossing,  looked  at 
the  train,  some  30  yards  distant,  hesitated  a 
moment,  and  then  attempted  to  cross,  when 
she  was  run  uoon.  Held  that,  while  tne  rail- 
road company  was  guilty  of  negligence  for  run- 
ning its  train  through  the  village  at  a  greater 
speed  than  six  miles  per  hour,  the  deceased  was 
guilty  of  such  contributory  negligence  that  there 
could  be  no  recovery. 

Appeal  from  circuit  court,  Panola  county; 
Eugene  Johnson,  Judge. 

Action  by  Esther  Pugh  and  others,  by  next 
friend,  against  the  Illinois  Central  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Lowrey,  Perkins  &  Rainwater,  for  appel- 
lants.   Mayes  &  Harris,  for  appellee. 

TBRRAL,  J.  This  action  was  brought  by 
the  mhior  children  of  Eliza  Pugh,  suing  by 
next  friend,  to  recover  damages  of  the  rail- 
road company  for  the  alleged  negligent  kill- 
ing of  Eliza  Pugh.  The  injury  occurred  with- 
in the  corporate  limits  of  Pope,  a  village  of 
about  150  inhabitants.  There  was  only  one 
crossing  in  the  village,  and  that  was  of  the 
public  road,  which  crossed  the  railroad  track 
immediately  north  of  the  depot  building,  and 
which  was  on  the  east  side  of  the  railroad. 
Between  the  main  track  and  the  depot  there 
was  the  usual  side  track.  The  view  from  the 
crossing  of  the  side  and  main  tracks  was  un- 
obstructed towards  the  south  for  several  hun- 
dred yards.  The  freight  train  inflicting  the 
injury  came  from  the  south,  and  was  ran- 
ning,  as  variously  estimated,  from  20  to  40 


miles  per  hour.  It  was  about  9  o'clock  in 
the  morning,  and  several  persons  were  pres- 
ent, and  two  of  them  saw  the  deceased  re- 
ceive the  injury  from  which  she  died.  From 
the  evidence  it  appeared  that  the  deceased 
came  to  the  crossing  from  the  east,  and  when 
on  or  about  the  crossing  over  the  side  track 
looked  southward  at  the  train,  then  some  30 
yards  distant,  moved  over  to  the  main  track, 
hesitated  a  moment,  and  then  attempted  to 
cross  the  main  track,  when  she  was  instant- 
ly run  upon,  and  fatally  injured.  The  decla- 
ration and  argument  of  counsel  base  the  right 
of  recovery  upon  the  negligence  of  the  de- 
fendant in  running  the  train  at  a  greater  rate 
of  speed  than  six  miles  an  hour  through  an 
incorporated  town.  That  the  railroad  com- 
pany was  guilty  of  negligence  in  running  its 
train  through  the  village  of  Pope  at  a  greater 
rate  of  speed  than  six  miles  an  hour  is  unde- 
niable; but  the  deceased  was  also  guilty  of 
negligence,  in  attempting  to  cross  in  front  of 
a  swift-running  train,  which  the  evidence  dis- 
closes she  must  have  plainly  seen.  As  was 
said  in  Lee's  Case,  71  Miss.  ^8, 16  South.  350: 
"The  unhappy  woman's  own  unaccountabJle 
conduct  contributed  directly  to  her  fatal  in- 
Jury;"  and  the  Jury  were,  as  we  think,  prop- 
erly peremptorily  instructed  to  find  for  the 
railroad  company.  The  Judgment  of  the  cir- 
cuit is  affirmed. 


GARDNER  v.  SMART. 

(Supreme   Court  of   Mississippi.     April   4, 

1898.) 

COSTFLTOTING    BviDBNOB  —  QUBSTIONS    VOR    JORT. 

On  conflicting  evidence  as  to  whether  a 
constable  has  removed  from  the  state,  thus 
creating  a  vacancy,  the  question  should  be  left 
to  the  jury,  and  it  is  error  to  give  a  peremptory 
instruction. 

Appeal  from  circuit  court,  Tunica  county; 
W.  K.  McLaurin,  Judge. 

Contest  for  office  between  P.  A.  Gardner 
and  A.  M.  Smart  Judgment  for  uart,  and 
Gardner-  appeals.    Reversed. 

J.  W.  Henderson  and  F.  A.  Montgomery, 
Jr.,  for  appellant.    J.  T.  Lowe,  for  appellee. 

TERRAL,  J.  This  is  a  contest  for  the  of- 
flce  of  constable  of  beat  No.  2  of  Tunica 
county.  It  appeared  from  the  evidence  in 
the  case  that  on  the  11th  day  of  March»  1897, 
P.  A.  Gardner  was  by  the  governor  of  the 
state  appointed  to  the  office  of  constable  of 
beat  No.  2  of  said  Tunica  county,  and  that 
he  duly  quallfled  therefor  by  giving  the  bond 
and  taking  the  oath  prescribed  by  law;  that 
about  the  7th  day  of  May,  1897,  said  Gardner 
visited  the  state  of  Arizona,  and  was  absent 
from  the  state  of  Mississippi  until  about  the 
15th  day  of  July,  1897,  when  he  returned. 
On  the  9th  day  of  July,  1897,  the  governor, 
at  the  request  of  citizens  of  said  Tunica 
county,  and  upon  the  suggestion  by  them  of 
a  Tacancy  In  Bai,^i oifj^ «<5gf©M. ,^  M. 
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Smart  constable  of  said  beat  No.  2  of  said 
Tunica  connty»  and  said  Smart  immediately 
qnalifled  and  entered  upon  the  duties  of 
said  office.  Gardner  baring  returned  to  the 
state,  a  contest  was  duly  made  for  said  of- 
fice, and  the  same  was  tried  by  a  Jury  in  the 
circuit  court  of  said  Tunica  county,  where 
evidence  was  offered  by  Gardner  that  he  had 
not  removed  from  the  state,  and  evidence 
was  offered  by  Smart  tending  to  show  that 
Gardner  had  removed  from  the  state.  We 
think  the  evidence  before  the  jury  left  the 
question  of  the  removal  of  Gardner  from 
the  state  in  such  doubt  that  it  should  have 
been  left  to  the  Jury  to  determine  that  ques- 
tion, and  that  the  peremptory  instruction 
was  error.  The  Judgment  of  the  circuit 
court  is  reversed,  and  a  new  trial  granted. 


(75   Hlu.   989) 

CANTON,  A  &  N.  R.  CO.  v.  FRENCH. 

(Supreme  Court  of  MUsissippi.    March  28, 
1898.) 

Animals  —  Stock    Laws  —  Railroads  —  Cattls 

GUABDS— TKK8PA88ING  ON   RiOBT  OV  WaT. 

1.  In  a  district  where  a  stock  law  is  in 
force  forbidding  the  owner  to  allow  his  stock  to 
mn  at  large  except  npon  his  own  lands,  it  is 
onnecessary  for  a  railroad  company  to  erect 
stock  gaps  and  cattle  guards. 

2.  In  districts  where  a  stock  law  is  In  force 
forbidding  the  owner  to  allow  his  stock  to  run 
at  lar^e  except  npon  his  own  lands,  a  railroad 
company  is  entitled  to  protection  against  stock 
trespassing  on  its  right  of  way,  the  same  as 
other  landowners. 

Appeal  from  circuit  court,  Monroe  county; 
Newnau  Cayce,  Special  Judge. 

Action  by  Mattle  French  against  the  Can- 
ton, Aberdeen  &  Nashville  Balht)ad  Company. 
From  a  Judgment  for  plaintifT,  defendant  ap- 
peals.    Reversed. 

Bristow  &  Sykes  and  Mayes  &  Harris,  for 
appellant  Geo.  O.  Paine  and  Gilleylan  &  Left- 
wlch,  t(x  appellee. 

WOODS,  G  J.  This  is  an  action  brought 
by  appellee,  as  owner  of  the  S.  ^  of  the  S. 
%  of  section  20,  township  15,  range  15,  In 
Monroe  county,  for  the  recovery  of  the  statu- 
tory penalty  of  $260,  under  section  3561,  Code 
1802,  on  account  of  the  raihroad's  failure  to 
erect  and  maintain  necessary  or  proper  stock 
gaps  and  cattle  guards  where  the  railroad's 
tracks  pass  through  said  lands,  whicsh  are 
alleged  to  be  Inclosed.  Briefly  stated,  the 
f^cts  disclosed  by  the  transcript  are  these: 
The  lands  Inclosed  are  in  fact  about  25  acres 
in  the  subdivision  of  section  20  named  in  the 
declaration,  including,  as  we  understand  the 
diagram  and  evidence,  the  100-foot  strip  of 
the  right  of  way  of  the  railroad.  This  In- 
closed land  is  used  for  purposes  of  pasturage 
by  appellee  and  the  tenants  on  her  plantation. 
The  eastern  line  of  fence  Inclosing  this  pas- 
ture Is  for  about  half  of  its  length  on  the 
railroad's  100-foot  strip  of  land  used  as  its 
right  of  way,  and  near  said  strip  where  not 


actually  on  It,  the  100-foot  strip  lying  on  the 
eastern  border  of  the  pasture,  and  constitut- 
ing part  of  the  pasture,  as  claimed  by  the  ap- 
pellee. Except  two  insignificant  fragments 
of  land  east  of  the  raihroad's  100-foot  strip,  the 
whole  25  acres,  less  the  right  of  way  and  the 
two  very  small  pieces  Just  referred  to,  lie 
west  of  and  adjoining  the  ralhroad's  right  of 
way.  This  100-foot  strip  of  the  raihroad's 
land  is  owned  by  it  in  fee,  and  has  been  since 
the  railroad  was  constructed.  In  that  part 
of  Monroe  county  In  which  the  land  lies,  a 
stock  law  Is  In  force,  and  has  been  since  Sep- 
tember 1,  1882.  By  the  provisions  of  this 
law  (Act  1882,  p.  237),  among  many  others,  it 
is  made  unlawful  for  any  live  stock  to  run 
at  large  upon  the  lands  of  any  person  except 
the  owner  or  lessee  thereof.  In  efTect,  the 
rules  of  the  common  law  touching  the  run- 
ing  at  large  of  live  stock  are  made  operative. 

The  position  of  counsel  for  the  railroad  Is 
that  in  a  stock-law  district,  where  every  land- 
owner is  forbidden  to  suffer  his  stock  to  run 
at  large,  except  upon  the  lands  of  which  he 
is  owner  or  lessee,  there  exists  such  conditions 
as  to  render  stock  gi^s  and  cattle  guards  nei- 
ther necessary  nor  proper.  In  other  words. 
Inasmuch  as  every  landowner  is,  in  effect,  re- 
Quhred  to  keep  under  fence  his  own  live  stock 
on  his  own  lands,  and  inasihuch  as  he  and 
all  other  landowners  are  directly  authorized  to 
make  and  gather  their  crops  without  fences, 
stock  gaps  and  cattle  guards  are  neither  nec- 
essary nor  proper;  the  presumption  being  that 
every  one  will  obey  the  law,  and,  by  fencing 
or  otherwise,  keep  his  stock  on  his  own  lands, 
and  prevent  their  trespassing  upon  the  lands 
of  others. 

It  is  further  contended  by  counsel  for  the 
railroad  that  appellee  is  a  violator  of  the 
law,  in  that  she  does  not  keep  her  stock  upon 
her  own  lands,  but  is  permitting  them  to  run 
at  large  upon  the  railroad's  land,  and,  more- 
over, that  this  violator  of  kiw  is  seeking  by 
this  action,  on  a  highly  penal  statute,  to  re- 
cover $250  for  the  failure  of  the  railroad  com- 
pany to  inclose  its  lands  with  appellee's,  so 
as  to  prevent  appellee's  stock  from  passing 
through  Its  uninclosed  land,  and  out  of  them 
on  and  to  the  uninclosed  lands  of  others. 
All  these  contentions  are  sound,  unless,  in- 
deed, in  a  stock-law  district,  where  the  com- 
mon law  touching  the  running  at  large  of  live 
stock  is  in  force,  the  rights  of  property  of  a 
railroad  company  are  other  than  and  different 
from  those  of  all  other  landowners.  We 
know  of  no  rule  of  law  or  reason  which  will 
require  a  railroad  to  leave  its  lands  unin- 
closed (there  being  no  law  requiring  It  to 
fence),  and  use  them,  as  natural  persons  may, 
for  any  lawful  purposes  according  to  its 
pleasure.  To  illustrate:  If  the  appellant 
should  desire  to  erect  section  houses  on  its 
right  of  way  at  the  point  In  question,  and 
permit  its  servants  there  to  make  and  culti- 
vate gardens  and  truck  patches  on  Its  unin- 
closed land,  can  any  one  assign  any  sound  or 
plausible  reason  for  the  assertion 
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in  appellee  to  permit  her  live  stock  to  mn  at 
large  upon  such  unlnclosed  gardens  and  truck 
patches,  and  destroy  the  crops  of  the  rail- 
road's servants? 

But  we  baye  held  that  the  statute  requiring 
stock  gaps  and  cattle  guards  to  be  erected 
and  maintained,  when  necessary  and  proper, 
was  designed  not  alone  for  the  benefit  of  the 
landowner,  but  for  the  increased  safety  of 
the  traveling  public.  How  would  the  inter- 
ests of  the  traveling  public  be  subserved  by 
permitting  a  landowner  adjacent  to  the  rail- 
road to  inclose  a  small  pasture,  including  the 
track  and  right  of  way  of  the  railroad,  and 
compelling  the  railroad  to  inclose  its  land, 
whereby  an  unlimited  number  of  every  va^ 
riety  of  live  stock  might  be  penned  near  and 
upon  the  track  and  right  of  way?  It  is  plain 
that  the  safety  of  the  traveling  public  would 
be  greatly  endangered  thereby.  It  would  be 
infinitely  safer  for  the  railroad  and  the  trav- 
.  eling  public  transported  by  it,  to  fence  all 
growing  crops,  and  give  the  live  stock  free 
range  everywhere,  as  Is  the  case  in  other 
sections  of  the  state  where  the  common  law 
on  this  subject  does  not  prevail.  If  we 
examine  our  ovni  decisions,  beginning  with 
Railroad  Ck>.  r.  Patton,  31  Miss.  156,  and  the 
others  following  it,  we  shall  be  driven  hrre- 
sistibly  to  the  conclusion  that,  where  the 
common-law  rule  as  to  stock  running  at 
large  prevails,  every  one  must  keep  his  stock 
on  his  own  land,  and  that  the  railroad  is 
entitled  to  protection  from  trespassing  stock 
unlawfully  permitted  to  run  at  large.  Its 
rights  and  its  duties  are  simply  those  of  oth- 
er landowners  in  cases  such  as  the  present. 
A  peremptory  instruction  for  the  railroad 
company  might  properly  have  been  given. 
Reversed. 


(76  HUt.    970) 

JONBS  V.  ILLINOIS  CENT.  R.  CX). 

(Supreme  Court  of  Mississippi.    March  28, 
1898.) 

Railroads— EIiLLiNG  Doo  on  Track— Bubdbn  of 
•  Proof. 

1.  A  dog  is  "property,*'  within  the  meaning  of 
the  statutes  of  Mississtppl  on  that  subject. 

2.  Where  there  was  evidence  that  a  do^  the 
property  of  plaintiff,  was  killed  by  a  railroad 
train  while  it  was  running  within  a  city  at  a 
greater  speed  than  six  miles  an  hour,  the  ques- 
tion whether  the  running  of  the  train  at  such 
speed  was  the  cause  of  the  killing  of  the  dog 
is  for  the  jury. 

3.  The  burden  of  proving  that  the  running  of  a 
train  through  a  city  at  a  greater  speed  than 
six  mile8  an  hour  was  not  the  cause  of  the  kill- 
ing of  plaintiflTs  dog,  which  was  run  over  by  the 
train,  is  on  the  company  operating  such  train. 

Appeal  from  circuit  court,  Yalobusha  coun- 
ty; Z.  M.  Stephens,  Judge, 

Action  by  Henry  Jones  against  the  Illinois 
Central  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Brewer  &  Wilson,  for  appellant.  Mayes 
&  Harris,  for  appellee. 


TERRAL,  J.  Henry  Jones  sued  the  Illi- 
nois Railroad  Company  in  the  sum  of  $195. 
damages  for  the  killing  of  his  dog,  Tag. 
The  evidence  for  the  plaintlfT  showed  the 
dog  was  a  valuable  one  for  small  game,  and 
was  worth  $100.  The  value  of  the  dog'  is 
undisputed,  and  is  not  controverted.  The 
only  witness  of  Tag*s  death  was  Patty 
Jones,  who  testified  she  was  at  Block's  cross- 
ing, within  the  corporate  limits  of  Water 
Valley,  when  she  was  stopped  from  crossing 
the  railroad  by  a  long  freight  train,  which 
was  then  rapidly  pasting  through  the  city, 
at  the  speed  of  about  15  miles  per  hour, 
when  Tag  came  along,  and  attempted  to 
cross  under  the  passing  train,  somewhere 
near  the  middle  of  the  train,  and  was  un- 
fortunately killed.  The  circuit  court  gave 
a  peremptory  instruction  for  the  defendant 

We  incline  to  the  opinion  that  a  dog  is 
"property,"  within  the  meaning  of  the  stat- 
utes of  this  state  upon  that  subject  (Sentell 
V.  Railroad  Co.,  166  U.  8.  688,  17  Sup.  Ct 
693;  Railway  Co.  v.  Hanks  [Tex.  Sup.]  14  S. 
W.  691;  3  Elliott,  R.  R.  1 1190);  and  whether 
the  running  of  the  train  at  a  greater  ^eed 
than  six  miles  per  hour  was  the  cause  of  the 
killing  of  the  dog  is,  we  think,  a  question  for 
the  jury.  It  is  in  evidence  that  tne  dog  was 
killed  by  the  train  while  running  at  a  great- 
er speed  than  six  miles  per  hour,  and  this 
evidence  casts  the  burden  upon  the  defend- 
ant of  showing  that  the  running  of  the  train 
at  a  greater  speed  than  six  miles  per  hour 
was  not  the  cause  of  the  killing  of  the  dog. 
The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  is  remanded  for  a  new 
trial. 


(76   Miss.  S6) 
HAMMEL  et  aL  v.  CLARKE. 

(Supreme  Court   of   MiasissippL     April   4, 
1898.) 
Equitt— Rbstrainiko  Actios  at  Law. 
Although  a  court  of  chancery  may  prevent 
and  remove  clouds  from  title,  it  shonla  enjoin 
an  action  at  law  until  there  is  imminent  dan- 
ger of  a  cloud  being  cast  upon  the  title  by  some 
impending  wrongful  result  of  the  action. 

Appeal  from  chancery  court,  (Coahoma  coun- 
ty;  A.  H.  Longino,  Chancellor. 

Attachment  by  F.  M.  Qarke  agahist  George 
S.  Edgell.  Defendant  and  others  enjoined  the 
suit  at  law.  From,  a  decree  dissolving  the  in- 
junction, defendants  appeaL     Affirmed. 

Miller,  Smith  &  Hlrsh,  for  appellants.  Wat- 
son &  Fitzhugh,  for  appellee. 

TERRAL,  J.,  F.  M.  Clarke  brought  suit  by 
attachment  to  the  March  term,  1807,  of  the 
circuit  court  of  Coahoma  county,  against 
George  S.  Edgell,  surviving  partner  of  the  Cot- 
bin  Banking  Company,  for  $10,000.  The  writ 
of  attachment  was  levied  upon  certahi  lands 
in  Coahoma  and  Bolivar  counties,  whereupon 
said  Edgell,  with  George  A.  Hammel  who  is 
alleged  to  be  vested  with  the  ^e^  HU^  MJ^e 


Miss.) 


PULLIAM  V.  ILLINOIS  CENT.  R.  CO. 


359 


lands  levied  on  by  the  attachment  writ,  and 
tike  widow  and  heirs  of  Anstin  Corbin,  the  de- 
feased member  of  said  Gorblu  Banking  Com- 
pany, enjoined  said  snit  at  law,  and  sought 
to  litigate  the  matters  In  controversy  in  the 
chancery  court  of  said  Coahoma  oonnty.  The 
bill  alleges  that  the  legal  title  to  the  lands  lev- 
ied on  is  in  George  A.  Hammel,  in  tnxst  to  sell 
the  same,  and  oat  of  the  proceeds  first  to  pay 
the  American  Freehold  Land  Mortgage  Com- 
pany, Limited  (which  is  also  made  a  party  de- 
fendant to  the  bill  of  complaint),  certain  sums 
of  money  due  it  and  then  to  pay  the  surplus 
to  the  Corbin  Banking  Company;  and  the  in- 
juncti(xi  is  laid  on  the  ground  that  the  levy  of 
the  attachment  casts  a  cloud  upon  the  title  of 
complainant,  or  will  do  so  should  said  suit  be 
prosecuted  to  Judgment,  and  said  lands  should 
be  sold  under  a  venditioni  exponas  issued  there- 
on. The  chancery  court  dissolved  the  injunc- 
tion, and  hence  this  appeaL 

We  think  the  decree  of  the  chancery  court 
should  be  approved.  That  the  court  of  chan- 
cery may  remove  clouds  from  title,  and,  as  in- 
cident to  such  power,  may  prevent  the  forma- 
tion of  clouds  fipoD  title,  is  a  recognised  ground 
of  equity  Jurisdiction;  but  the  court  should 
not  interfere,  especially  by  way  of  enjoining 
an  action  at  law,  until  there  Is  inmiinent  dan- 
ger of  a  doud  being  cast  upon  the  title  by 
some  impending  wrongful  result  of  said  a^ 
tion.  It  may  be  the  case  will  not  proceed  to 
Judgment,  or,  if  it  does,  that  the  Judgment 
may  be  paid;  and  at  any  rate  it  will  be  time 
enough  to  enjoin  the  sale  after  the  Judgment 
is  rendered,  and  a  sale  inevitable,  should  it 
appear  that  the  sale  would  cast  a  cloud  upon 
the  complainant's  title.  Sanders  v.  Village  of 
Yonkers,  63  N.  T.  402;  3  Pom.  Bq.  Jur.  §  1398, 
note  4;  Irwin  v.  Lewis,  50  Miss.  363.  The 
decree  of  the  chancery  court  is  aflOrmed. 


(75  Miss.  627) 

PULLIAM  et  al.  v.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  Missisaippi.     March  28, 

1898.) 

Railroad  Compant— Injury  from  Pltino  Switch 

— COWTBIBUTORT  NBGLIOBNOB. 

Code  1892.  §  8548,  declariDg  that,  in  case  of 
injury  from  a  flymg  switch  within  a  municipal- 
ity, the  railroad  company  shall  be  liable,  without 
regard  to  "mere  contributory  negligence"  of 
the  person  injured,  does  not  introduce  degrees  of 
contributory  negh<?ence;  and  nothing  short  of 
willful  and  wantonly  reckless  conduct  will  bar 
right  of  recovery. 

Appeal  from  circuit  court,  Tallahatchie 
county;   F.  A.  Montgomery,  Judge. 

Action  by  Thomas  PuUiam  and  others 
against  the  Illinois  Central  Railroad  Compa> 
ny.  Judgment  for  defendant  PlalntlflPs  ap- 
peal.    Reversed. 

Wm.  C.  McLean  and  Brewer  &  Wilson,  for 
appellants.  Mayes  &  Harris  and  J.  J.  Slack, 
for  appellee. 

WOODS,  C.  J.  The  evidence  oiTered  by 
the   appellants   on   the   trial    below   shows 


these  facts:  That  Henry  PuUlam  was  fa- 
tally injured  in  the  municipality  of  Oakland 
by  cars  making  a  flying  switch,  and  run- 
ning at  a  speed  variously  estimated  from  10 
to  20  miles  an  hour,  and  that  no  lookout 
was  kept  by  the  employes  of  the  appellee  for 
persons  who  might  be  on  the  track;  that  in 
fact  two  flying  switches  were  made  almost 
simultaneously ,~-one  on  the  main  line,  and 
the  other  on  the  side  track;  that  the  de- 
ceased was  walking  down  the  main  line,  and 
left  that  track  to  escape  the  cars  being 
kicked  down  it,  and  then  stepped  upon  the 
side  track,  and  was  quickly  thereafter  run 
down  by  the  cars  being  kicked  down  that 
track.  On  the  theory  of  the  appellee,  that 
the  deceased  was  clearly  shown  to  have  been 
guilty  of  more  than  "mere  contributory  neg- 
ligence," the  court  below  peremptorily  in- 
structed the  Jury  to  flnd  for  the  railroad 
company.  From  the  Judgment  following 
the  verdict  thus  obtained,  this  appeal  Is 
taken. 

Section  3548  of  the  Code  of  1892  is  as  fol- 
lows: "It  shall  not  be  lawful  for  any  rail- 
road company  or  other  person  to  switch  a 
railroad  car  in  the  manner  commonly  known 
as  a  *flylng,'  'running,*  *a  walking*  or  'kick- 
ing* switch,  within  the  limits  of  a  municipal- 
ity; and,  in  case  of  injury  resulting  to  any 
person  or  property  from  switching  in  viola- 
tion of  this  section,  the  railroad  companjr 
shal  be  liable  in  damages,  without  regard 
to  mere  contributory  negligence  of  the  party 
injured."  The  object  of  the  legislature  in 
the  enactment  of  this  statute  is  perfectly 
apparent,  as  it  seems  to  us.  Under  the  law 
as  declared  by  the  courts  prior  to  the  pas- 
sage of  this  act,  contributory  negligence 
barred  recovery,  and  the  manifest  legisla- 
tive purpose  was  simply  to  alter  the  rule  on 
this  subject  which  had  been  established  by 
the  courts  so  as  that  contributory  negligence 
In  cases  of  injuries  inflicted  by.  the  highly- 
dangerous  and  unlawful  handling  of  cars 
by  flying  switches  should  not  thereafter  bar 
recovery.  It  was  not  the  design  to  Introduce 
into  our  Jurisprudence  degrees  in  contribu- 
tory negligence.  The  statute  is  to  be  read 
as  if  it  said  "contributory  negligence  sim- 
ply," or  "contributory  negligence  only," 
shall  not  bar  recovery.  Before  the  statute 
was  enacted,  contributory  negligence— any 
contributory  negligence— barred.  Now,  un- 
der this  section  of  our  Code,  contributory 
negligence  merely,  or  only,  shall  not  bar. 
But  as  formerly,  so  now,  willful  and  wan- 
tonly reckless  conduct  will  bar,  but  nothing 
short  of  conduct  of  such  character  will  bar, 
the  right  to  recover  for  injuries  inflicted  by 
flying  switches  in  municipalities.  This  in- 
terpretation of  this  section  3548  was  an- 
nounced in  Railway  Co.  v.  Jones,  73  Miss. 
110,  19  South.  105.  It  was  pressed  upon  us 
in  that  case,  by  the  counsel  for  the  railway 
company,  that  where  there  Is  more  than 
mere  contributory  negligence  the  statute  has 


no  application.    Bu^.^tte^^o^^Jd,^ 


v^- 


i 


860 


28  SOUTHERN  REPORTEB. 


(La. 


sponse  to  this  suggestion  of  counsel,  ''The 
negligence  which  usually  and  ordinarily  con- 
tributes proximately  to  the  Injury,  without 
which  the  injury  would  not  have  occurred, 
consisting  In  the  want  of  ordinary  care  In 
the  situation,  Is  what  is  meant  by  the  stat- 
ute, not  the  voluntary,  deliberate,  willful, 
reckless  exposure  of  one's  self  to  Injury." 
The  case  was  clearly  one  for  the  jury,  and 
the  peremptory  charge  should  not  have  been 
given.    Reversed  and  remanded. 


(60 
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AliLBN  V.  LOUISIANA  NAT.  BANK.     (No. 

12,663.) 

(Supreme  0>art  of  Louisiana.    March  21,  1808.) 

Mandamus  to  Bane— Powers  of  Bxbcutobs. 

1.  Mandamus  will  not  lie  for  the  purpose  of 
compelling  a  bank  to  pay,  out  of  the  funds  of  a 
succession  deposited  with  it,  a  check  drawn  by 
two  executors,  when  there  is  a  third  executor 
protesting  against  the  payment. 

2.  While  it  may  be  true,  as  a  general  propo- 
sition, that  either  one  of  the  executors  may 
perform  any  act  of  administration  without  the 
concurrence  of  the  other  two,  it  does  not  follow 
that  two  of  the  executors  can  check  out  of 
bank  succession  funds  against  the  protest  of 
third  executor. 

(Syllabus  by  the  CJourt.) 

Appeal  from  dvil  district  court,  paiiah  of 
Orleans;  Gteorge  H.  Tbtord,  Judge. 

Action  by  Birs.  Bettie  Allen  against  the  Lou- 
isiana National  Bank  In  mandamus  proceed- 
ings to  coerce  def^idant  to  pay  over  certain 
money.  From  a  judgment  dismissing  a  pre- 
liminary writ  and  plaintiff's  suit,  she  appeals. 
Reversed. 

James  F.  Plerson,  for  appellant  Branch  E. 
Miller,  for  appellee. 

WATEINS,  J.  This  is  a  proceeding  by  man- 
damus to  coerce  the  respondent  to  pay  over 
the  sum  of,  $9,024.22,  out  of  the  funds  and 
moneys  of  the  succession  of  R.  H.  Allen,  on 
deposit  therewith,  uplon  a  certain  check  or 
draft  mentioned  and  described  hi  the  petition 
of  the  relatrix.  In  the  lower  court  there  was 
a  judgment  dismissing  the  preliminary  writ, 
and  dismissing  the  plaintiff's  suit,  ''without 
prejudice  to  her  rights  in  another  action  be- 
fore a  court  of  competent  jurisdiction";  and 
from  that  judgment  the  relatrix  prosecutes  this 
appeaL 

The  respondent  appeared,  and  filed  an  excep- 
tion and  answer,  which  are  of  the  following 
tenor,  viz.:  That,  as  a  matter  of  fact,  and  as 
averred  In  the  petition,  Ogden  Smith,  one  of 
the  executors  of  R.  H.  Allen,  deceased,  is  a 
necessary  party  defendant  to  this  suit;  and, 
in  respect  to  said  executor,  the  respondent 
pleads  the  exception  of  nonjoinder,  and  prays 
that  the  suit  be  dismissed.  In  the  alternative 
that  the  exception  be  overruled,  he  pleads  the 
general  issue,  and,  further  answering,  avers 
that  on  the  26th  of  October,  1894,  the  relators, 
Mrs.  Bettie  Allen,  executrix,  and  W.  P.  Col- 
lins, co-executor,  of  the  last  will  and  testa- 


ment of  R.  H.  Allen,  deceased,  conjointly  with 
Ogden  Smith,  another  co-executor  thereof, 
opened  an  account  with  respondent  bank;  that 
antecedent  to  and  at  the  time  of  the  openhig 
of  the  aforesaid  account,  the  two  co-executors 
aforesaid  had  furnished  Mrs.  Bettie  Allen,  ex- 
ecutrix, with  a  power  of  attorney,  by  the 
terms  of  which  she  was  given  full  power  to 
draw  all  checks  against  said  account;  but  that 
subsequently,  aa  the  12th  of  November,  1895, 
respondent  was  duly  notified  by  the  co-execu- 
tor, Ogden  Smith,  that  it  must  not  honor  or 
thereafter  pay  any  checks  drawn  against  funds 
in  its  possession  belonging  to  the  succession  of 
R.  H.  Allen,  unless  same  were  signed  by  him; 
that  on  the  14th  of  November,  1805,  the  re- 
spondent bank  was  notified  In  writing;  by  the 
said  Ogden  Smith,  co-executor,  that  he  had 
revoked  and  recalled  the  aforesaid  power  of 
attorney;  and  that  he  had  given  notice  of  its 
revocation  by  publications  made  in  the  daily 
newspapers  of  New  Orleans.  It  further  avers 
that  on  the  9th  of  July,  1897,  it  was  agahi 
notified  by  Ogden  Smith,  co-executor,  not  to 
pay  any  checks  drawn  against  the  estate  of 
R.  H.  Allen,  unless  same  were  signed  by  him 
in  his  capacity  of  co-exeaitor,  as  well  as  l^ 
the  executrix  and  his  co-executor,  0)lliDS.  It 
avers,  further,  that,  on  account  of  said  notifi- 
cations, it  has  refused,  and  did  decline  and  re- 
fuse, to  pay  a  check  for  ^9,024.22,  which  Is 
described  in  the  petition  of  the  relatrix,  by  reii- 
son  of  the  absence  of  the  signature  of  said 
Ogden  Smith,  executor,  from  said  check;  and 
that,  in  its  opinion,  it  had  no  right  or  power 
to  honor  a  check  as  the  one  presented  was 
signed,  even  if  the  aforesaid  power  of  attor- 
ney had  not  been  revoked,  and  said  notices 
had  not  been  received;  but  as  said  power  of 
attorney  had  been  revoked,  and  said  notifica- 
tions had  been  received,  it  was  not  author- 
ized to  honor,  and  could  not  legally  pay,  a 
check  against  the  funds  of  the  succession  of 
R.  H.  Allen  in  Its  custody,  and  on  deposit  In 
its  possession  and  for  its  account,  not  having 
the  signatures  of  the  executrix  and  the  two 
co-executors;  in  other  words,  that  no  part  of 
said  succession  funds  could  be  lawfully  check- 
ed out  of  the  respondent  bank,  "except  upon  the 
check  or  order  of  all  three  of  the  said  succes- 
sion representatives."  It  further  answers  and 
says  that  It  Is  ready  and  willing  to  pay  any 
check  drawn  against  said  succession  funds 
that  is  signed  by  all  three  of  the  necessary 
parties;  that  it  Is  a  mere  stockholder,  without 
interest  in  the  result  of  this  suit,  or  in  the 
fund  deposited  In  its  vault  and  intrusted  to  its 
care,  except  to  see  to  it  that  proper  and  legal 
vouchers  are  furnished  when  payment  or  dis- 
bursements are  made  thereof.  The  check  in 
question  is  of  the  following  form,  to  wit: 
"$9,024.22.  New  Orleans,  La.,  July  7th,  1897. 
Pay  to  the  order  of  Bettie  Allen  nine  thousand 
and  twenty-four  and  22/1^^  dollars,  and  charge 
to  the  account  of  the  estate  of  R.  H.  Allen. 
To  the  Louisiana  National  Bank.  New  Or- 
leans, La.  [Signed]  W.  F.  Ck)llins,  Executor. 
[Signed]  Mrs.  Bettie  Allen,  Executrix."  The 
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testimony  shows  tlmt  on  the  8th  of  July,  1897, 
the  day  subsequent  to  the  ezecotion  of  the 
aforesaid  check,  and  before  the  presentation  to 
the  respondent,  same  was  presented  to  Ogden 
Smith,  executor,  for  his  signature,  and  it  was 
refused;  and  that  thereupon  said  check,  as 
atwTe  written,  was  presented  to  the  bank  for 
payment,  and  it  was' refused.  It  further  ap- 
pears that,  npon  presentation  of  the  aforesaid 
check  to  the  respondent,  its  vice  president  ad- 
vised with  its  attorney,  who  said  that  it  would 
not,  in  his  opinion,  be  safe  in  honoring  the 
check  aa  it  was  presented  for  payment;  par- 
ticularly in  view  of  the  notification  that  Ogden 
Smitii,  executor,  had  given  it  previously.  The 
statement  made  by  one  witness  was  that  'the 
bank  has  the  money  on  deposit  to  pay  this 
check;  and  the  only  reason  for  refusing  to  pay 
it  was  his  advice  that  it  would  not  be  a  proper 
and  sufficient  discharge  from  liability,  and 
would  expose  respondent  to  the  liability  of 
having  to  pay  it  a  second  time.  The  only 
question  is  whether  or  not  the  check  is  drawn 
in  SDch  a  way  as  to  make  It  obligatory  upon 
the  bank  to  pay  it,  and  Its  only  wish  is  to  be 
placed  in  a  safe  position." 

The  foregoing  averments  of  the  answer,  and 
the  extracts  we  have  made  from  the  testi- 
mony, will  serve  all  the  necessary  purposes  of 
the  scope  we  propose  to  give  the  present  opin- 
ion. It  is  our  (pinion  that,  under  the  facts 
and  circumstances  detailed,  the  respondent 
bank  was  not  bound  to  pay  the  check  as  pre- 
sented, because  Ogden  Smith,  co-executor,  i 
had  not  affixed  his  name  thereto.  The  trans- 
action is  one  totally  discquDected  from  the  suc- 
cession of  B.  H.  Allen,  which  is  being  admin- 
istered in  the  probate  court  of  La  Fourche;  and, 
consequently,  while  It  may  be  true,  as  a  gen- 
eral proposition,  that  either  one  of  these  Joint 
executors  may  perform  an  act  of  administra- 
tion within  the  Jurisdiction  of  the  court  ad- 
ministering same,  it  by  no  means  follows  that 
one  or  two  of  them  can  draw  the  succession 
funds  out  of  bank  against  the  positive  pro- 
test of  the  third  executor,  those  funds  being 
within  a  Jurisdiction  different  from  that  of  the 
succession.  The  bank  is  a  stakeholder,  resid- 
ing in  this  dty,  and  subject  to  the  Jurisdiction 
of  this  court  pro  hac  vice.  The  bank  makes 
no  question  of  the  competency  of  the  civil  dis- 
trict court  to  deal  with  the  question  at  issue, 
and  to  determine  it  Indeed,  we  do  think  it 
could  not  raise  such  an  issue,  and  is  clearly 
without  interest  to  do  so.  But,  the  fund  be- 
ing within  the  territorial  Jurisdiction  of  saJd 
court,  it  is  competent  to  pass  upon  the  issue 
raised;  that  is  to  say,  whether  or  not  the  re- 
spondent bank  should  disburse  the  funds  on 
deposit  for  the  account  of  the  succession  of 
R.  H.  Allen,  on  a  check  signed  by  only  two  of 
the  three  executors.  Finding  that  it  should 
not,  what  is  the  proper  decree  to  be  rendered 
in  the  premises?  We  are  of  opinion  that  the 
Judgment  should  be  reversed,  and  the  cause  re- 
manded for  the  purpose  of  enabling  the  rela- 
trix  to  dte  Ogden  Smith,  executor,  Into  the 
civil  district  court,  for  the  purpose  of  subject- 
ing him  to  the  Judgment  of  the  same  upon  the 


issues  thus  Jdined.  We  note  the  fiict  that, 
after  the  evidence  was  all  in,  the  respondent 
bank  tendered  and  offered  to  file  an  amended 
and  supplemental  answer,  in  which  new  Issues 
were  raised,  necessitating  the  introduction  of 
additional  testimony;  that  same  being  object- 
ed to  by  the  counsel  for  relatrlx  as  coming  too 
late,  and  the  objection  having  been  sustained, 
the  respondent's  counsel  reserved  a  bill  of  ex- 
ceptions to  the  ruling  of  the  court  There 
can  be  no  doubt  of  the  correctness  of  the 
Judge's  ruling;  for,  had  he  ruled  differently, 
tbe  order  of  proceedings  would  have  been  com- 
pletely reversed,  and  the  introduction  of  tes- 
timony upon  the  new  issues  ralaed  would  have 
been  begun  anew.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled  and  reversed;  and  it 
is  now  ordered  and  decreed  that  the  cause  be 
remanded  and  rehistated,  so  as  to  enable  the 
plaintiff  to  cite  Ogden  Smith,  executor,  as  a 
party  defendant,  and  that  thereafter  same  be 
pnxieeded  with  according  to  law  and  the  views 
herein  expressed.  It  is  finally  ordered  and  de- 
creed that  all  costs  be  deducted  from  the  funds 
in  controversy,  except  those  appertaining  to 
Ogden  Smith,  executor,  and  that,  with  respect 
thereto,  same  await  the  Judgment  and  final 
disposition  of  the  suit 


(60  La.  Ann.  SSI) 
BATNB  et  al.  v.  OUSIMANO.  (No.  12,661.) 
(Supreme  Oourt  of  Louisiana.  Dec  18,  1887.) 
Appbal—Di8mis8ai«— Final  Judombht— Attaok- 

MBNT  BoND->PaRTITBB  Al  SURBTT. 

On  Motion  to  Dismiss. 

1.  Motion  was  made  to  dismiss  the  appeai,  on 
the  ground  that  the  order  dismissing  the  writ 
of  attachment  was  interlocutory,  and  did  not 
work  irreparable  injury;  that  the  appeal  should 
not  be  heard  prior  to  an  appeal  on  the  merits  of 
the  cause.  Held,  the  Judgment  was  in  nature 
final  enough  to  sustain  an  appeal,  and  that  an 
appeal  may  be  taken  from  an  interlocutory  order 
which  dissolves  an  attachment  and  releases 
plaintiff's  grasp  on  the  property  attached. 

2.  Unqnestionably,  plamtiff  has  the  right  to 
be  heard  on  appeal  in  matter  of  the  decree 
dissolving  the  attachment 

3.  The  only  question  Is  prematurity,  vel  non. 
There  being  a  neceesity,  if  the  attachment  is- 
sued properly,  of  preserving  a  right  exposed  to 
loss,  tne  appeal  is  not  premature. ' 

On  the  Merito. 

(^estion  presented:  Can  an  individual 
member  of  a  co-partnership  become  surety  on 
an  attachment  bond  executed  by  his  firm  as 
principal?  Is  he  such  surety  as  the  law  con- 
templates on  a  bond  of  that  character?  Hdd,  he 
Is  not  competent  as  surety. 

Breaux,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Bayne  &  Onorato  against  Angelo 
Cnsimano,  doing  business  under  the  name  of 
G.  Grande  &  Co.,  in  attachment  From  an 
order  dismissing  the  attachment  plaintiffs 
take  a  suspensive  appeal.  Motion  to  dismiss 
the  appeal  denied.  Judgment  ^issolviw  t^ 
attachment  afilrmed.    ^  ^  o 
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Hughes  Sc  Favrot  for  appellants.  E.  A. 
O'Sulllvan  and  B.  Howard  MeCaleb,  Jr.,  for 
appellee. 

On  Motion  to  Dismiss  the  AppeaL 

BREAUX,  J.  After  the  trial  on  a  rule  to 
dissolve  the  writ  of  attachment  which  had 
been  issued,  a  Judgment  was  rendered  dis- 
solving the  writ  of  attachment.  A  suspen- 
sive appeal  was  taken  to  this  court  from  the 
judgment  of  the  district  court.  In  this  court 
the  defendant  and  appellee  moved  to  dismiss,  on 
the  ground  that  no  appeal  lies  from  an  inter- 
locutory order  dissolving  the  writ  of  attach- 
ment, and  that  the  interlocutory  order  dis- 
solving the  attachment  does  not  cause  plain- 
tiffs any  irreparable  injury.  On  the  trial  of 
the  rule,  the  facts  upon  which  the  plaintiffs 
rested  to  sustain  their  attachment  were  made 
to  appear  in  evidence.  On  the  other  hand, 
the  defendant  contended  against  the  position 
of  plaintiff  in  attachment,  and  introduced  his 
evidence.  The  suit,  in  so  far  as  relates  to  the 
attachment,  was  tried  upon  its  merits,  and 
the  rights  involved  in  the  controversy  were 
determined  adversely  to  the  plaintiff.  The 
merits  of  the  cause  were  not  placed  at  issue. 
The  rule  filed  was  a  preliminary  proceeding  in 
the  case,  and  the  Judgment  on  the  rule  was 
interlocutory.  Nevertheless,  the  decision  may 
have  included  a  right  of  as  great  importance 
as  any  which  can  possibly  be  involved  on 
the  final  decision.  Weighed  as  a  question  of 
value  or  moment,  the  Judgment  dissolving  an 
attachment  placed  at  issue  as  this  was  may 
be  considered,  in  some  respects  at  least,  as  in 
the  nature  of  a  final  decree.  The  issues  had 
been,  as  related  to  the  attachment,  ultimately 
passed  upon  by  the  district  court  Itie  Judg- 
ment did  not  have  the  effect  of  dismissing 
the  personal  action;  yet  it  brought  to  a  close 
and  terminated  the  possibility  of  recovering 
anything  on  the  property  which  had  been  at- 
tached. Moreover,  if  the  plaintiff  were  to 
gain  his  suit  for  the  amount  he  claims,  there 
would  be  no  object  in  appealing  from  the 
Judgment  in  his  favor  in  the  personal  action. 
He  would  have  the  right  to  appeal  from  the 
Judgment,  dissolving  the  suit  of  attachment, 
although  nothing  done  since  the  date  of  the 
Judgment  could  finally  add  to  the  finality  of 
the  Judgment  dissolving  the 'attachment.  In 
an  early  case  this  court  held  that  an  appeal 
lies  from  a  discharge  of  a  garnishee  in  an  at- 
tachment case.  The  facts  may  not  be  quite 
similar  between,  the  case  before  us  and  the 
case  to  which  we  referl  The  principle  Is,  In 
the  main,  the  same.  Laverty  v.  Anderson,  4 
Mart  (La.)  606.  In  Hyde  v.  Jenltlns,  6  La. 
427,  it  was  held  that  an  Interlocutory  Judg- 
ment which  releases  the  property  from  at- 
tachment may  be  appealed  from. 

Upon  another  ground,  it  strilces  us,  the  ap- 
peal should  be  sustained.  The  property  at- 
tached was  released,  and  It  is  held  by  a  third 
person,  by  whom  It  was  bonded  as  being  his 
own.  His  right  as  owner  cannot  be,  ques- 
tioned on  the  trial  before  the  district  court  in 


the  present  condition  of  the  case,  even  if  he 
be  not  the  owner.  The  Judgment  dissolving 
the  attachment  is  binding  on  all  concerned 
until  it  be  reversed  on  appeal,  if  reversible. 
If  a  plaintiff  m  attachment  has  any  right  at 
all,  he  should  have  the  right  to  hold  the  prop- 
erty attached  (or  its  equivalent  in  case  it  has 
been  bonded)  until  the  decision  of  the  case. 
Here  the  property  was  released,  and  the  bond 
canceled,  by  the  effect  of  the  decision  dis- 
solving the  attachment  A  similar  question, 
in  our  view,  was  decided  in  Laverty  v.  An- 
derson, 4  Mart.  (La.)  606.  The  court  held 
that  the  order  discharging  the  garnishee  was 
80  far  final  that  an  appeal  lies.  A  similar 
view  was  announced  in  Hyde  v.  Jenkins,  6 
La.  427.  In  view  of  the  foregoing,  we  think 
the  appeal  should  be  heard,  and  the  motion 
to  dismiss  refused.  It  is  ordered  and  ad- 
Judged  that  the  motion  to  dismiss  the  appeal 
filed  In  this  case  la  refused. 

On  the  Merits. 
(March  21,  1808.) 

BLANOHARD,  J.  Plaintiffs  brought  suit 
against  defendant,  accompanied  by  attach- 
ment and  garnishment  proceedings.  Defend- 
ant took  a  rule  to  dissolve  the  attachment  on 
several  grounds,  among  them  that  the  attach- 
ment bond  is  illegal,  insufiicient  and  not 
such  as  the  law  requires,  and  that  the  surety 
thereon  Is  not  such  as  the  law  contemplates. 
From  a  Judgment  dissolving  the  attachment, 
plaintiffs  appeal. 

The  attachment  bond  is  signed  by  Bayne  & 
Onorato,  as  principals,  and  by  T.  L.  Bayne, 
as  surety.  The  **T,  L.  Bayne"  who  signs  as 
surety  is  one  of  the  partners  of  the  firm  of 
Bayne  &  Onorato.  The  question  presented 
is:  Can  an  individual  member  of  a  co-part- 
nership become  surety  on  an  attachment 
bond  executed  by  his  firm  as  principal?  Is 
he  such  security  as  the  law  contemplates  on 
a  bond  of  that  character?  It  is  shown  that 
the  firm  name  was  signed  to  the  bond  by 
Onorato,  the  Junior  member,  while  Bayne,  the 
senior,  signed  it  as  surety  In  his  individual 
capacity.  Because  Onorato,  and  not  Bayne, 
signed  the  name  of  the  firm  to  the  bond  as 
principal,  can  make  no  difference.  If  Bayne 
individually  were  legally  competent  as  sure- 
ty, he  would  be  so  even  though  he  himself 
had, already  signed  the  firm  name  as  princi- 
pal. It  is  claimed  that  Bayne  &  Onorato 
are  an  ordinary,  and  not  a  commercial,  part- 
nership, and  from  this  It  is  contended  that, 
as  each  partner  is  bound  only  for  his  share  of 
the  obligation  of  the  bond,— that  is  to  say, 
for  one-half  thereof,— nothing  prevents  one  of 
the  partners  from  becoming  surety  for  his  co- 
partner to  the  extent  of  the  latter's  liability 
on  the  bond.  While,  from  the  testimony 
found  In  the  record  touching  the  character  of 
the  business  done  by  the  firm,  we  are  by  no 
means  satisfied  this  partnership  is  to  be  class- 
ed merely  as  an  ordinary  one,  in  our  appre- 
elation  of  the  quest{5,a,.un^er^^|5>^gt^^ 
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It  makes  no  difference  whether  the  obligation 
of  the  partners  on  the  attachment  bond  be 
solidary,  or  each  for  his  share  only.  Bayne 
A  Onorato  (the  two  as  one  principal,  whether 
Tlewed  as  ordinary  or  commercial  partners) 
are  required  by  law  to  give,  as  surety  on  their 
attachment  bond,  **one  good  and  solTont  per- 
son.*' Whfle  It  is  tme,  in  a  sense,  that  a 
partnership  is  a  legal  entity,  distinct  from  the 
IndlTldnai  members  comprising  it,  there  can 
be  no  doubt  that  its  sereral  members,  as  well 
as  the  partnership  itself,  must  be  riewed  as 
principals  on  an  attachment  bond  signed  In 
the  firm  name  for  the  purpose  of  talcing  out 
an  attachment  at  the  suit  of  the  firm.  And 
the  extent  of  the  indiridual  liability  of  Its 
members  for  the  obligations  of  the  partner- 
ship does  not  affect  this. 

Mr.  Bayne,  then,  is  a  principal  In  the  at- 
tachment obligation.  He  Is  bound  on  the 
bond  in  that  character.  How  can  he  be  both 
principal  and  surety  at  one  and  the  same 
time,  in  the  same  obligation,  and  for  the 
same  liability?  In  this  connection,  the  riew 
that  would  make  of  this  partnership  a  third 
person,  in  its  relationship  to  the  IndlTldual 
members  thereof,  is  a  mistaken  one.  If  we 
admit  that  Bayne  &  Onorato  are  an  ordinary 
partnership,  and  that  Bayne*s  liability  on  the 
bond  is  that  of  ordinary  partner  only,  would 
the  case  be  different?  Conceding  that  he  is 
a  competent  surety  for  th,e  part  of  the  obliga- 
tion for  which  Onorato  Is  bound,  then  we 
would  have  a  surety  for  one-half  of  the  bond 
only.  There  Is  no  surety  as  to  Bayne's  part, 
and  the  bond  would  not  meet  the  requirement 
of  the  statute,  which  stipulates  that  it  must 
be  for  a  sum  equal  to  that  which  the  creditor 
daims.  This  means,  of  course,  that  the  sure- 
tyship of  the  bond  must  cover  the  whole 
amount  for  which  the  bond  calls.  If  It  be 
given  for  only  half,  the  bond  falls  to  measure 
up  to  the  legal  standard.  The  very  definition 
of  "suretyship"  is  that  it  is  an  accessory 
promise,  by  which  a  person  binds  himself  for 
another  already  bound.  Rev.  CIt.  Code,  art 
9085i  What  other  has  bound  himself  for 
BajTue  on  this  attachment  bond?  What  sure- 
tyship has  he  for  the  obligation  of  the  bond, 
whether  the  whole  of  It  or  part  of  It,  resting 
upon  him  as  principal?  None  whatever.  We 
hold,  therefore,  that  Bayne,  one  of  the  part- 
ners in  the  creditor  firm  suing  out  the  attach- 
ment. Is  to  be  viewed  as  a  principal  In  the  at- 
tachment bond,  and,  being  such,  could  not  be- 
come surety  on  the  same  bond.  As  he  was 
the  only  security,  the  bond  is  not  such  as  the 
law  contemplates,  and  the  attachment  was 
rightfully  dissolved.    Judgment  affirmed. 

BREAUX.  J.,  dissents. 

(50  La.  Ann.  404) 

la  re  FELTCAN   SAWMILL  &  MANUFAC- 
TURING CO.     (No.  12.492.) 
(Supreme  0>art  of  Loaisiana.    March  21, 1898.) 

Appsai/— Jurisdictional  Amount— Inboltbnct— 
Opposition  to  Accounts— Proop  of  Clajms. 
1.  Reiterated   that   it   is   the   amount   of   the 

fond  to  be  distributed,  and  not  that  of  the 


claim  of  the  complaining  creditor,  that  deter- 
mines the  Jurisdiction  of  this  court  Motion  to 
dismiss  appeal  denied. 

2.  Where  creditors,  recognised  on  a  receiver's 
account,  are  opposed,  it  is  incumbent  on  such 
creditors  to  adduce  the  proof  necessary  to  sub- 
stantiate their  claims,  and,  failing  la  this,  they 
will  be  striclcen  from  the  account. 

3.  After  the  Judgment  amending  and  homolo- 
eating  the  account  has  become  nnai,  and  the 
nmds  have  been  disbursed  by  the  receiver  pmvu- 
aat  to  its  mandate,  this  court,  under  the  facts 
here  presented,  will  not  reverse  and  remand  la 
order  to  permit  opportunity  to  complaining  cred- 
itors to  appear  ana  prove  th^  claims. 

(SyUabos  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  A.  M.  Edwards  and  others 
against  J^  H.  O'Connor,  receiver  of  the  Pell- 
can  Sawmill  &  Manufacturing  Company,  to 
allow  claims.  Rule  to  show  cause  was  dis- 
missed. From  this  order,  and  the  Judgment 
amending  and  homologating  the  accounts, 
plaintlils  appeaL  Motion  to  dismiss  the  ap* 
peal  denied.    Judgment  affirmed. 

Hughes  ft  Favrot,  Buck,  Walshe  ft  Buck, 
Benjamin  Rice  Forman,  and  Hugh  C.  Cage, 
for  appelhints.  Rice  ft  Montgomery  and 
Frank  L.  Richardson,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

BLANCHARD,  J.  The  motion  to  dismiss 
Is  made  on  the  ground  that  the  amount 
claimed  by  each  appellant  is  below  the  ap- 
pealable Jurisdiction  of  this  court  The  pro- 
visional account  of  the  receiver,  proposing 
to  distribute  |15,5S3.7B,  and  his  final  ac- 
count proposing  to  distribute  $4,189.75  ad- 
ditional, or  a  total  of  119,723.61,  were  tried 
together,  amended,  and  homologated  under 
our  Judgment  Representing  themselves  as 
creditors  of  the  insolvent  concern,  and  aver- 
ring error  In  the  Judgment,  and  Injury  to 
.themselves,  A.  M.  Edwards,  John  Stra:nger, 
and  Henry  Buddig  prosecute  this  appeal.  It 
is  not  the  amount  of  their  chiim  that  deter- 
mines the  appellate  Jurisdiction;  it  Is  that 
of  the  fund  to  be  distributed.  Const  art 
81;  Murray  r.  Sweeney,  48  La.  Ann.  761,  10 
South.  753;  Amendment  Acts  1882»  p.  174. 
The  motion  to  dismiss  Is  denied. 

On  the  Merits. 

Appellants  were  creditors  of  the  insolvent 
corporation.  They  appeared  as  such  on  the 
books  of  the  concern.  They  were  listed  as 
creditors  on  the  provisional  and  final  ac- 
counts filed  by  the  receiver.  When  these  ac- 
counts were  presented  to  the  court  the  usual 
order  was  made  for  their  advertisement  ac- 
cording to  law,  and  It  is  shown  that  they 
were  advertised  for  10  days  in  the  Eng- 
lish and  French  languages.  Oppositions  were 
filed,  and  these,  and  the  accounts  opposed, 
came  on  for  trial  in  due  course.  The  oppo- 
sitions were  leveled  at  each  and  every  claim 
listed  on  the  accounts  as  debts  due  by  the 
corporation,  and  the  three  complaining  cred- 
itors herein  were  mentioned  by  name,  and 
their  claims  opposed  as  not  being  debts  duei 
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Opponents  prayed  that  the  Items  opposed  be 
rejected  and  disallowed  and  stricken  from 
the  accounts.  There  were  numerous  cred- 
itors. Many  of  them  appeared  at  the  trial 
of  the  oppositions  and  substantiated  their 
claims.  But  48  of  the  creditors,  who  had 
been  placed  on  the  receiver's  accounts  as 
such,  failed  to  appear,  notwithstanding  the 
oppositions  brought  into  question  and  cour 
testation  their  claims.  Among  these  were 
the  three  appellants  herein.  No  proof  what- 
ever was  offered  on  their  behalf  to  make 
good  their  debts  in  this  contest  between  the 
creditors.  As  a  consequence,  in  the  final 
Judgment  on  the  accounts  their  claims  were 
disallowed.  In  a  proceeding  where  every- 
thing was  disputed  and  combated,  and  a 
trial  had  contradictorily  with  opposing  cred- 
itors, nothing  could  be  allowed  which  did  not 
have  a  basis  of  proof  to  stand  upon.  Claims 
not  supported  by  testimony  could  have  no 
rating  with  claims  proven,  where  opposition 
had  put  all  to  the  proof.  On  this  point  the 
learned  Judge  of  the  court  below  said: 
"Those  items  of  ordinary  debts  that  I  have 
ordered  stricken  from  the  accounts  were  all 
opposed,  and  the  parties  have  brought  no 
proof  to  sustain  them.  If  they  suffer  loss, 
it  Is  the  result  of  their  own  fault  in  not  pro- 
ducing their  proof."  The  Judgment  of  ho- 
mologation of  the  accounts,  as  amended, 
was  rendered  January  22,  1807,  and  signed 
February  3^  18d7.  A  month  later  Stranger 
and  Edwards,  appellants  herein,  appeared 
in  the  lower  court,  for  the  first  time,  and 
took  a  rule  on  the  receiver  to  show  cause 
why  their  claims  should  not  be  paid  as  ordi- 
nary creditors.  This  rule,  on  trial,  was  dis- 
missed, for  the  obvious  reason  that  they  no 
longer  had  before  the  court  the  character 
of  creditors  of  the  insolvent  corporation. 
Galled  in  question  in  the  way  the  law  pro- 
vides, there  had  been  no  proof,  at  the  trial, 
of  their  claims,  once  recognissed  on  the  ac- 
ccnnts,  and  the  same  had  been  stricken 
therefrom.  The  Judgment  of  the  court  do- 
ing this  had  become  final.  It  was  the  man- 
date for  the  receiver  to  pay  out  and  disburse, 
among  those  who  had  proven  their  claims 
and  been  recognized  as  creditors,  the  moneys 
in  his  hands.  No  suspensive  appeal  had 
stopped  his  doing  so,  and  he  had  made  the 
payment;  at  least,  nothing  to  the  contrary 
appears.  Their  rule  to  enforce  payment 
having  failed,  Stranger  and  Edwards  took  an 
appeal,  both  from  the  Judgment  amending 
and  homologating  the  accounts  and  from 
the  adverse  Judgment  on  the  rule.  Buddig, 
the  other  appellant  herein,  appeared  about 
this  Juncture,  for  the  first  time,  and  also 
took  an  appeaL  These  appeals  were  all  nec- 
essarily devolutive;  it  was  too  late  to  ap- 
peal suspensively.  There  is  no  testimony 
in  the  record  which  Justifies  this  court  in 
amending  the  accounts  appealed  from,  so  as 
to  include  appellants  thereon  as  ordinary 
creditors.  It  is  not  contended  by  appellants 
that  there  is.    But  they  do  insist  on  the  re- 


versal of  the  Judgment  to  the  end  that  the 
case  may  be  remanded  for  another  trial  be- 
low. This  would  give  appellants  the  op- 
portunity, now  coveted,  to  prove  their  claims 
and  take  rank  on  the  list  of  ordinary  credit- 
ors. If  this  should  be  done,  and  these  par- 
ties proved  their  claims  and  became  recog- 
nized as  ordinary  creditors,  the  result  would 
be,  since  there  is  not  enough  to  pay  all,  that 
those  creditors  now  recognized  oh  the  ad- 
judged account  as  such  would  receive  less. 
But  meanwhile,  under  the  Judgment  and 
mandate  of  the  court,  not  suspensively  ap- 
pealed from,  the  receiver  has  disbursed  the 
funds  in  his  hands.  Those  recognized  as 
ordinary  creditors  on  the  approved  account 
have  received  their  pro  rata  shares. 

Should  the  case  be  remanded  on  this  de- 
mand of  appellants,  and  the  account  be  then 
fimended  by  including  them  and  the  46  oth- 
ers who  failed  to  appear  and  prove  their 
claims  in  the  first  instance,  where  would  the 
money  come  from  to  pay  them  their  per- 
centage? The  receiver  has  it  not,  for  he  has 
paid  it  out  on  the  first  Judgment,  recognis- 
ing the  other  creditors,  and  striking  these 
from  the  list  Must  the  receiver  himself  be 
required  to  make  up  the  amount  to  them  out 
of  his  own  funds,  or  be  mulcted  for  the 
same  on  his  official  bond?  Or  will  the  par- 
ties later  recognized  aa  ordinary  creditors 
have  to  pursue  those  earner  recognized  as 
such,  to  force  them  to  disgorge  a  part  of 
what  they  had  been  paid  on  their  claims? 
A  fruitful  field  of  litigation  would  be  here 
presented.  The  appellants  were,  beyond 
doubt,  creditors,  and  the  receiver  did  his 
duty,  both  to  his  trust  and  to  them,  in  pla- 
cing them  on  his  account  as  such.  Other 
creditors  ha:d  the  right  to  oppose  this,  and 
did  so.  The  provisional  account,  which  first 
recognized  appellants  as  creditors,  was  filed 
November  15, 1885.  The  second  and  final  ac- 
count, which  also  recognized  them,  was  filed 
May  5,  1896.  Between  the  two  dates  the 
case  had  come  to  this  court  on  an  appeal 
anterior  to  this  one,  prosecuted  by  other 
creditors  on  other  grounds.  On  February 
2(X  1886,  Bankston  and  others  filed  opposi- 
tions challenging  every  item  on  the  provi- 
sional account,  and,  by  name,  the  claims  of 
these  appellants.  They  renewed  this  oppo- 
sition on  May  14,  1896,  to  the  final  account 
Other  creditors,  about  that  time,  presented 
similar  oppositions.  The  taking  of  evidence 
on  the  trial  of  the  account  and  the  opposi- 
tions filed  thereto  began  on  October  23,  1896; 
continued  through  the  remainder  of  that 
month;  was  resumed  again  on  November  6, 
1896;  the  case  was  argued  and  submitted 
on  December  5,  1896;  and  Judgment  was 
signed  February  3,  1897.  It  thus  appears 
the  settlement  of  the  affairs  of  this  insolvent 
corporation  waa  pending  in  court  for  large- 
ly more  than  12  months  before  the  Judgment 
now  appealed  from  became  final,  and  more 
than  11  months  had  elapsed  from  the  filing 

of  the  first  opposition,   challenglufi 
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lantfl*  claimB,  before  the  Jadgment  was  sign- 
ed which  strack  their  claims  off  the  account; 
yet  in  all  that  time  they  made  no  appear- 
ance to  defend  their  rights  thus  attacked, 
and  now  they  put  up  the  contention  that 
they  had  no  knowledge  or  Information  that 
any  one  disputed  they  were  creditors,  and 
complain  they  have  be^i  condemned  without 
notice  or  hearing.     Whose  fault  was  this? 

If  the  receiver  had  ignored  their  claims, 
and  filed  his  account  without  recognizing 
them  as  creditors,  they  would  have  had  to 
appear  and  file  oppositions  in  order  to  obtain 
a  place  on  the  account.  This  was  the  only 
way,  and,  if  they  had  neglected  it  and  the 
account  been  seasonably  homologated,  on 
due  proof,  they  would  hare  been  barred. 
Under  such  circumstances,  suppose  they  had 
later  appeared,  taken  an  appeal,  brought  the 
case  here,  and  urged  that  the  judgment  be 
reyersed  and  the  case  remanded  in  order 
that  they  might  file  an  opposition,  and  hare 
themselves  included  on  the  account  as  cred- 
itors; would  they  be  listened  to?  Surely  not 
Is  there  any  substantial  difference  in  the 
case  as  now  actually  presented?  The  re* 
ceirer  put  them  on  his  account.  Go-credit- 
ors opposed.  They  neglected  throughout  an 
entire  year  to  appear  and  make  good  their 
right  to  a  place  thereon.  The  case  went  to 
trial  without  them.  Other  claims,  proven, 
were  allowed;  theirs,  without  proof,  disal- 
lowed. Now  they  appeal,  after  disburse- 
ment of  the  fund,  and  ask  remanding  of  the 
case  In  order  that  they  may  adduce  proof 
and  obtain  a  place  on  the  account  It  is  too 
late.  By  their  own  laches  they  are  left  out 
The  receiver  did  his  duty  when  he  placed  on 
his  account  all  whom  he  considered  cred- 
itors, and,  other  creditors  having  opposed, 
the  issue,  as  correctly  stated  by  the  trial 
Judge,  was  shifted,  and  the  contest  became 
one  among  creditors.  It  was  the  concern 
•f  the  creditors  whose  claims  were  opposed 
to  adduce  the  evidence  to  sustain  them. 
Galder  v.  Creditors,  47  La.  Ann.  153Q,  18 
South.  520.  It  was  not  the  duty  of  the  re- 
ceiver so  to  do,  nor  to  take  part  in  such  a 
contest  between  creditors.  The  law  favors 
the  vigilant,  while  it  turns  a  deaf  ear  to 
those  who  find  their  rights  impaired  as  the 
result  of  their  own  Indifference,  inattention, 
or  want  of  care.  Unlike  the  Galder  Gase^ 
supra,  gross  neglect  on  part  of  the  complain- 
ing creditors  is  apparent  here,  and,  all  things 
considered,  we  do  not  see  our  way  to  re- 
manding the  case.    Judgment  afllrmed. 


(60  La.  Ann.  861} 

TAYLOR  V.  ALMADA  et  aL     (No.  12,462.)i 

(Supreme  Oourt  of  •Louisiana.    Dec.  28,  1897.) 

APPSAI^— JURISDICnOHAL    AMOUNT— COMMUTATIVS 
GONTSAOr^-DAllAOBS— AtTACBII  BHT. 

1.  The  court  aniia  afltoia  that  tlie  amount 
daimed  by  plaintiff  is  the  test  of  joriadiction  of 

1  Rehearing  denied  April  4,  1898. 


thifl  court  of  the  Incidental  demands.  Buckner 
▼.  Baker,  11  La.  462;  Hart  ▼.  Lodwick,  8  La. 
167. 

2.  Hie  plaintiff  suing  on  the  commatatiye  con- 
tract can  recover  for  partial  performance,  bat 
the  measure  of  his  recoyery  is  necessarily  not 
the  contract  price,  but  the  benefit  the  proof 
shows  the  defendnnt  derived  from  the  partial 
performance.  Loreau  v.  Dedouet,  8  La.  1; 
Etie  V.  Sparks,  4  La.  465;  Dyer  v.  Seals,  7  La. 
134. 

3.  An  attachment  will  not  lie  of  funds 
brought  within  the  Jurisdiction  of  this  court 
to  pay  the  debt  binding  on  the  attaching  credit- 
or, and  which  payment  he  seeks  to  defeat  by  bis 
attachment. 

(SyUabus  by  the  Court) 

Appeal  from  drll  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  George  W.  Taylor  against  Al- 
mada  &  Bro.  on  a  contract  to  furnish  machhi- 
ery.  From  a  judgment  dismissing  his  suit, 
plalntlfT  appeals.    Affirmed. 

B.  W.  Huntington  and  Bdward  Barrett*  for 
appellant  Lamar  G.  Qulntero,  for  appellees. 
William  O.  Dufour  and  Oeorge  W.  Moore,  for 
appellee  A.  Q.  Slangerup,  intervener.  Dart 
&  Eeman,  for  appellee  Thomas  Kllleen,  tnter- 
vener.  Oharles  J.  Thterd  and  John  C^egg,  for 
appellees  liquidators  of  the  Bank  of  Gommerce, 
intervenen.  John  Dymond,  Jr.,  for  appellee 
Barthel^ny*  intervener. 

MILLER,  J.  The  appeal  is  by  phUntlfl 
from  the  Judgment  dismissing  his  suit  and 
accompanying  attachm^At  for  the  amounts 
claimed  to  be  due  him  on  his  contract  to  fur- 
nish defendants  with  a  sugar  mill  and  appur- 
tenances, and  for  extra  or  additional  ma- 
chinery he  alleges  was  obtained  from  him  by 
defendants.  The  contract  made  by  W.  R. 
Taylor,  "agent,"  with  defendants,  provides 
that  the  mill  on  the  Boaehlli  plantation  Is 
purchased  by  them  from  Taylor;  is  by  him 
to  be  shipped  to  defendants  hi  Mexico;  the 
price,  $10,000,  to  be  paid  one-half  cash  when 
the  contract  is  signed,  the  residue  in  equal 
installments,— one  in  60  days,  and  the  other 
when  the  mill  is  erected  on  defendants'  plan- 
tation; Taylor  to  provide  the  engineer  for 
the  erection  of  the  mill,  and  defendants  to 
furnish  certain  materials,  and  fulfill  other 
obligations  incident  to  the  putting  up  of  the 
milL  The  defendants  supposed  Taylor  was 
the  owner  of  the  mill,  but  it  transpired  after- 
wards he  was  not,  but  had  an  agreement  to 
buy  from  the  owner  of  the  plantation  on 
which  the  mill  was  placed.  The  defendants 
complained  of  delay  in  executing  the  con- 
tract, and  with  greater  reason,  as  they  con- 
ceived, because  on  the  faith  of  It  they  had 
paid  W.  R.  Taylor  the  greater  portion  of  the 
$10,000.  When  defendants  learned  that  not 
only  Taylor  was  not  the  owner  of  the  mill, 
but,  having  an  arrangement  to  buy  it,  had 
not  completed  Its  purchase,  they  became 
alarmed;  not  only  for  their  crop,  dependent 
on  the  mill  for  which  they  had  contracted, 
but  apprehensive  of  the  loss  of  the  large 
amount  of  their  money 
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adrance  of  any  dellyery.  Thereupon  defend* 
ants  employed  an  attorney,  brought  about  a 
meeting  of  W.  R.  Taylor  and  the  mill  owner, 
anxious  to  sell,  but  unwilling  to  deliver  the 
mill  without  payment  of  the  price;  and  this 
action  of  defendants,  and  their  vigorous  de- 
mand that  the  mill  owner  should  be  paid  at 
once  by  Taylor,  and  for  the  fulfillment  of  his 
contract  to  ship  the  mill,  resulted  in  his  pay- 
ing for  the  mill,  and  Its  shipment  to  defend- 
ants late  in  the  fall,  and  more  than  90  days 
after  his  contract  The  mill  appurtenances  in- 
cluded in  Taylor's  contract  were  to  be  made 
by  the  machinist  employed  by  Taylor;  and 
defendants,  about  the  same  time  they  ascer- 
tained the  cause  of  the  delay  in  delivering 
the  mill,  learned  also  that  the  machinist,  not 
paid,  would  not  deliver  the  appurtenances 
without  payment.  Thereupon,  after  some 
discussion,  and  an  ejffort  to  obtain  the  appur- 
tenances, the  defendants  were  compelled  to 
give  their  notes  to  the  machinist  for  the 
amount  due  by  Taylor  on  his  contract  with 
the  machinist  After  all  this  action  on  the 
the  part  of  defendants  in  respect  to  the  mill 
and  machinery  Taylor  had  bound  himself  to 
furnish,  the  property  was  finally  shipped  to 
defendants'  plantation,  in  Mexico.  Defend- 
ants have  provided  the  funds  here  to  pay 
their  notes;  but  Taylor,  through  his  agent  in 
Mexico,  urging  defendants  to  remit  the  funds 
for  payment  of  the  notes,  and  informed,  as 
soon  as  It  was  made,  of  the  bank  to  which  the 
money  was  sent,  attached  the  funds  as  soon 
as  they  reached  here,  and  thus  seeks  to  defeat 
their  application  to  pay  the  notes.  This 
brought  forward  the  note  holders  to  resist  his 
pretensions  by  their  interventions  in  this  case. 
They  aver  their  right  to  the  funds,  under 
the  facts,  and  the  instructions  to  the  bank 
accompanying  the  remittance;  and  they  aver 
that  W.  R.  Taylor  and  his  principal  are  es- 
topped from  contesting  the  application  of  the 
remittance  to  pay  the  notes.  The  controversy 
thus  presents  the  issues  of  the  right  of  plain- 
tiff to  recover  on  his  contract  with  defend- 
ants, and  whether  the  plaintiff  can  attach  the 
funds  remitted,  under  the  circumstances 
shown  by  the  record,  to  pay  the  debt  Taylor 
was  bound  to  pay,  and  for  which  defendants, 
by  his  default,  had  to  provide.  The  plain- 
tiff, in  his  petition,  charges  defendants  with 
the  contract  price,  ^10,000,  and  with  items 
for  alleged  extras  claimed  to  have  been  fur- 
nished defendants.  He  gives  them  credit  for 
$7,200  paid  by  them,  and  for  the  notes  they 
gave,  and  sues  for  the  residue,  $2,400,  he  al- 
leges is  due.  The  defendants  deny  the  execu- 
tion of  the  contract;  allege  there  was  no  con- 
tract with  plaintiff,— that  he  Is  merely  inter- 
posed by  the  real  party  to  the  contract,  W. 
R.  Taylor.  There  Is  the  averment  of  losses 
sustained  by  defendants  by  the  nonexecution 
of  the  contract  on  which  plaintiff  sues;  and 
the  defendants,  reconvening,  claim  heavy 
damages.  The  note  holders,  in  their  inter- 
ventions, allege  the  circumstances  under 
which  defendants  issued  their  notes,  and  re- 


mitted the  funds  for  their  payment;  aver 
their  right  to  the  funds,  and  that  plaintiff  is 
estopped  by  his  conduct  from  levying  on  the 
funds  under  his  attachment. 

There  is  a  motion  to  dismiss  plaintiff's  ap- 
peal, and  in  support  of  this  dismissal  it  is 
urged  the  amount  involved  is  below  the  Ju- 
risdictional limit  of  this  court  The  motion 
overlooks  the  amount  clahned  by  plaintiff  in 
excess  of  $2,000,  which  carries  Jurisdiction  of 
the  incidental  demands.  Buckner  v.  Baker, 
U  La.  462;  Hart  v.  Lodwick,  8  La.  167;  Colt 
V.  O'Oallaghan,  2  La.  Ana  188;  Guion  v. 
Brown,  6  La.  Ann.  112. 

A  great  portion  of  the  voluminous  testimony 
put  into  this  record  Is  devoted  to  the  proposi- 
tions that  defendants  had  no  contract  with 
plaintiff,  but  dealt  with  W.  R.  Taylor,  and  that 
neither  owned  the  mill  stipulated  by  the  con- 
tract All  this  testimony,  and  the  discussion 
on  these  points,  may  be  laid  out  of  view. 
One  may  contract  In  his  own  name  for  an- 
other, who  may  sue  to  enforce  it  Defend- 
ants are  without  interest  to  inquire  into  the 
relations  between  plaintiff  and  W.  R.  Taylor, 
which  it  is  claimed  accounts  for  the  contract 
in  Taylor's  name,  described  as  "agent"  It  is 
enough  for  defendants  that  whether  sued  by 
Taylor,  or  his  alleged  principal,  they  are  de- 
prived of  no  defense.  The  fact  that  at  the 
date  of  the  contract  Taylor  did  not  own  the 
mill,  and  had  agreed  to  buy  it  for  a  price  far 
less  than  that  defendants  were  to  pay,  can 
exert  no  influence  on  the  main  issue,— whether 
he  executed  his  contract  to  deliver  the  mill  to 
defendants.  The  plaintiff  who  Kues  to  en- 
force the  commutative  contract  must  show  per- 
formance. Taylor's  obligation  was  to  deliver 
(I.  e.  ship)  the  mill  and  appurtenances.  De- 
fendants were  to  pay  part  cash,  and  the  resi- 
due in  60  days,  and  the  final  payment  when 
the  mill  was  erected.  It  is  claimed  by  plain- 
tiff there  was  no  default  because  the  mill  had 
to  be  taken  down  and  prepared  for  shipment 
on  the  plantation.  That,  it  seems  to  us,  fur- 
nishes no  answer  to  Taylor's  entire  omission 
to  pay  for  the  mill  he  had  bound  himself  to 
furnish  until  defendants'  action  compelled  that 
payment  by  him.  Nor  is  It  less  impressive  on 
this  branch  of  ihe  case  th^t,  in  the  long  inter , 
val  from  the  date  of  the  contract  to  the  com- 
pelled payment,  the  mill  owner,  refusing  de- 
livery without  payment,  was  under  the  im- 
pression the  delay  in  paying  him  was  owhig 
to  defendants'  failure  In  their  payments  to 
Taylor,  when  hi  point  of  fact  he  had  received 
a  sum  from  defendants  in  excess  of  the  re- 
quirement of  their  contract.  Obtaining  their 
money  on  the  faith  of  his  contract  and  not 
paying  a  dollar  on  the  mill  until  their  action 
brought  forward  the  mill  owner,  and  constrain- 
ed payment  to  him,  exposed  defendants  not 
only  to  the  risk  of  serious  injury  to  their  crop, 
dependent  on  the  mill,  but  to  the  loss  of  their 
money  in  his  hands,  and  to  serious  annoyance 
and  trouble.  All  this  we  must  consider  in  con- 
nection with  the  Issue  he  tenders  of  the  faith- 
ful execution  of  his  contract  He  stands  In  a 
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still  more  unfavorable  attitude  In  respect  to 
the  mill  appurtenances.  All  he  did  towards 
executing  that  part  of  his  contract  was  to  em- 
ploy the  machinist  He  says  he  paid  him,  but 
in  this  he  is  directly  contradicted  by  the  testi- 
mony of  the  machinist,  if  we  do  not  err  hi  our 
appreciation  of  that  testimony.  It  is  quite 
certain  Taylor  never  obtained  the  machinery, 
nor  made  slightest  effort  to  get  it  It  \h 
equally  certain  the  machinist  would  not  deliver 
without  payment,  and  defendants  had  to  give 
their  notes  (afterwards  providing  money  for 
the  payment),  to  get  the  machinery  included  In 
his  contract,  and  indispensable  to  the  mill. 
In  his  account  he  credits  defendants  with  the 
notes,— not  at  all  consistent  with  his  attempt 
to  seize  their  money  fcnrwarded  to  pay  the 
notes.  But  the  credit  is  not  the  equivalent  of 
performance  of  his  contract  In  our  opinion, 
the  plaintiff  fails  cm  the  issue  of  performance 
of  his  contract  Our  attention  has  been  di- 
rected to  the  Une  of  authorities  that  entitles 
the  plaintiff  to  some  recovety  when  he  shows 
partial  performance  of  tlie  commutative  con- 
tzact  Our  ^wrisprudence  on  the  subject  is  de- 
fined. When  there  is  partial  performance,  the 
recovery  is  not  the  contract  price,  but  is  meas- 
ured by  the  benefit  of  the  part  performance. 
Loreau  v.  Declouet,  8  La.  1;  Btie  v.  SparjES,  4 
La.  465;  Dyer  v.  Seals,  7  La.  134.  If  it  la 
claimed  that  the  shipment  of  the  mill,  brought 
about  by  defendants'  efforts  to  avert  the  seri- 
ous consequences  with  which  defendants  were 
menaced  by  the  course  of  W.  B.  Taylor,  is 
part  performance,  we  are  confronted  by  the 
fact  that  defendants  have  paid  out  on  the  con- 
tract $7,287,  and  that  their  notes  are  extant 
for  $1,775  for  the  machinery.  This  view  omits 
all  consideration  of  trouble  and  expense  of  de- 
fendants well  calculated  to  grow  out  of  the 
course  of  W.  B.  Taylor  in  reference  to  this  con- 
tract We  fall  to  find  hi  the  record  the  basis 
of  benefit  derived  by  defendants  on  which  we 
can  adjudge  defendants  liable  over  and  above 
the  amounts  paid,  and  that  for  which  they 
have  become  liable  by  reason  of  the  contract 

The  reconventional  demand  of  the  defend- 
ants is  not  pressed.  The  demand  of  plaintiff 
for  machinery  beyond  that  embraced  in  his  con- 
tract la  not  exhibited  by  the  testimony,-- not, 
at  least  with  the  certainty  on  which  we  can 
have  any  Judgment  It  appears  that  in  an 
effort  to  adjust  the  claim  for  this  extra  ma- 
chinery, it  was  proposed  to  award  $500  for 
that  claim.  It  does  not  appear  defendants  as- 
sented to  it  and  plaintiff  does  not  claim  the 
award.  In  our  view,  on  this  part  of  the  case 
there  should  be  a  Judgment  of  nonsuit 

To  maintahi  the. attachment  of  the  funds  lev- 
ied on  in  this  case,  it  is  urged  the  note  hold- 
ers for  whom  defendants  made  the  remittance 
acquired  no  right  to  the  funds  merely  by  the 
remittance.  Armor  v.  Cockbum,  4  Mart  (N. 
S.)  667;  Oliver  v.  Lake,  3  La.  Ann.  78;  Hill 
V.  Simpson,  8  La.  Ann.  45.  Our  conclusion 
that  plaintiff  has  no  demand  against  defend- 
ants renders  unimportant  the  discussion  of  his 
light  to  attach  the  funds  under  the  circum- 


stances of  the  remittance,  but  it  is  not  inap- 
propriate to  say  the  applicability  of  the  funds 
to  pay  the  notes,  and  the  exclusion  of  any  in- 
terference by  the  plaintiiTs  attachment,  rest 
on  grounds  beyond  the  scope  of  the  authorities 
that  maintain  the  creditor's  right  to  attach 
untn  the  owner  of  the  property  has  lost  con- 
trol. The  notes  were  given  to  the  machinist  to 
pay  the  debt  that  should  have  been  paid  by 
Taylor,  and  the  money  is  remitted  to  pay  the 
notes.  Of  this  he  was  well  aware,  and  has 
treated  the  notes  as  payment  of  the  debt  he 
owed  the  machinist,  by  giving  defendants 
credit  for  the  notes.  His  attachment,  in  effect, 
seeks  to  defeat  the  payment  of  his  own  debt 
the  provision  for  which  was  made  with  full 
knowledge,  and  of  the  benefit  of  which  he  has 
availed  by  the  credit  he  gives.  Again,  if  his 
attachment  prevailed,  this  attachment,  a 
breach  of  duty  to  defendants,  would  be  at- 
tended with  the  serious  consequence  of  leaving 
them  liable  on  their  notes.  Still  less  can  an 
attachment  be  maintained  by  one  who  has  con- 
tributed to  bring  the  ftmds  within  that  Juris- 
diction by  influencing  the  owner  to  send  it 
here  for  a  purpose  the  attachment  would  com- 
plete defeat  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  as  to  plaintiff's  de- 
mand in  his  supplemental  petition  for  extra  or 
additional  machinery,  there  be  Judgment  of 
nonsuit  and  In  all  other  respects  the  Judgment 
of  the  bwer  court  be  affirmed,  with  costs. 


(60  La.  Ann.  876) 

SOHMIDT  et  al.  v.  HERBERTH.    (No.  12,419.) 

(Supreme  Court  of  Louisiana.    March  21,  1898.) 

Salb  of  Rtobts  in  Bcoobssion  —  Insufficibnt 
CoNsinERATioN— RBsmsfiioir. 
The  sale  by  heirs  of  their  right  in  a  suc- 
cession is  free  from  the  action  in  rescission  for 
lesion,  if  such  a  sale  is  in  character  aleatory,  in 
that  the  value  of  the  right  sold  depends  upon 
the  duration  or  continuance  of  the  usufruct 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Suit  by  Charles  Adolph  Schmidt  and  oth- 
ers against  John  George  Herberth  to  set 
aside  a  contract  From  a  Judgment  for  de- 
fendant dismissing  plaintiffs'  suit,  they  ap- 
peal.    Affirmed. 

Henry  Chiapella  and  Joseph  A.  Brewer,  for 
appellants.     Dart  &  Kernan,  for  appellee. 

BREAUX,  J.  This  was  a  suit  by. plain- 
tiffs to  set  aside,  on  the  ground  of  lesion,  an 
act  signed  by  plaintiffs,  transferring  to  the 
defendant  all  their  rights  in  the  succession  of 
Catherine  Augusta  Herberth  (n6e  Burger), 
his  late  wife,  who  was  the  aunt  of  plaintiffs, 
and  who  had  inherited  the  right  thus  sold, 
by  representation  of  their  late  mother.  The 
mother  from  whom  plaintiffs  inherited  was 
one  of  the  Bisters  of  the  late  (Catherine  Au- 
gusta Herberth.  The  oth^  sister  of  the  late 
Catherine  Augusta  ^^^^^  ^Sfbl^gPf' 


868 


23  SOUTHBRN  RBPOBTER. 


(lA 


Inherited  an  undivided  half  of  the  succes- 
rion.  She  also  sold  her  interest  to  the  de- 
fendant, for  a  price  similar  in  amount;  L  e. 
$1,000.  Mrs.  Suhling  was  not  a  party  to  the 
suit  Mrs.  Catherine  Augusta  Herberth,  late 
wife  of  the  defendant,  died,  intestate,  in  1892, 
leaving  no  children  and  no  forced  heirs.  The 
property  was  all  community,  and  subject  to 
the  usufruct  of  the  survivor  in  community; 
i.  e.  the  defendant  was  usufructuary  of  all 
the  property.  The  act  specially  described,  as 
property  transferred,  4  pieces  of  real  estate 
and  45  shares  of  the  capital  stock  of  the 
Lafayette  Fire  Insurance  Company  of  New 
Orleans,  of  the  par  value  of  $50  each.  The 
act  sets  forth  that  the  vendors  were  disin- 
clined to  wait  for  the  dose  of  the  usufruct, 
and  on  that  account  they  offered  for  sale 
their  Interest  In  the  estate;  that,  in  selling, 
they  took  the  usufruct  into  <^nslderation, 
and,  tai  consequence,  agreed  to  acceifl  the 
price  In  fuU  settlement  and  extinguishment 
of  an  their  daima,  right,  and  hiheritance  In 
the  premises.  PhUntiffs  have  abandoned  all 
claims  to  the  shares  of  stock  of  the  Lafayette 
Insurance  Company.  The  plaintiffs  now  in- 
sist that  the  amount  received  by  them  Is  not 
an  equivalent  for  their  interest  in  the  succes- 
sion of  their  deceased  aunt,  which  they  now 
value  at  more  than  $3,500.  Their  petition  re- 
cites at  some  length  the  nature  of  the  right 
they  claim.  Plaintiffs  complain  and  aver  that 
they  received  the  price  under  the  representa- 
tion that  it  was  a  fair  equivalent  for  their 
right  of  Inheritance.  There  was  no  allega- 
tion made  of  fraud,  trickery,  or  artifice  of  any 
sort  To  plaintiffs  demand  the  defendant  in- 
terposed the  plea  of  no  cause  of  action.  This 
exception  was  maintained  by  the  district 
court,  and  plaintiffs  suit  was  dismissed. 
From  the  Judgment  of  dismissal,  the  plain- 
tiffs prosecute  this  appeal 

The  record  discloses  that  the  usufructuary 
rights  of  the  defendant  were  given  oonsidera- 
tioQ  at  the  time  of  the  sale.  It  was  re- 
ferred to  in  the  deed  as  the  cause  or  motive 
which  prompted  the  plaintiffs  to  sell.  The 
value  of  all  property  subject  to  usufruct  is 
lessened  and  disturbed  during  the  dbntinu- 
ance  of  the  right  The  date  that  the  owner 
will  enter  into  possession  and  enjoy  the  own- 
ership is  uncertain.  It  gives  to  the  right  a 
character  of  hazard.  The  value  depended  in 
this  case,  upon  the  marriage  or  death  of  the 
usufructuary.  Prior  to  one  or  the  other,  mar- 
riage or  death  of  the  usufructuary,  plain- 
tiffs' title  would  have  been  imperfect,  and 
not  one  usually  much  valued  In  commerce. 
The  uncertainty  of  the  duration  of  the  usu- 
fruct gives  rise  to  the  aleatory  condition 
which  the  plaintiffs  in  their  sale  did  not  sep- 
arate from  the  price,  but  Included  It  as  con- 
stituting one  of  the  chief  motives  In  selling; 
thereby  making  the  right  sold  one  aleatory 
In  character,  beyond  question.  The  plain- 
tiffs themselves  have  Impressed,  In  effect 
**aleatory"  upon  the  sale  of  the  right  In 
Parker  y.  Talbot»  87  La.  Ann.  23»  the  vendor 


had  reserved  the  nsufmct  of  the  property 
sold  during  her  lifetime.  The  court  held 
that  the  right  reserved  gave  to  the  sale  the 
character  of  an  aleatory  contract  The  alea- 
tory contract  defined  In  our  Code  being  a  con- 
tract more  particularly  known  under  the 
dvll  law,  we  consulted  dvil-law  authority  In 
addition  to  ours  upon  the  subject  We  trans- 
late: The  property  was  burdened  with  a 
right  of  usufruct  of  uncertain  duration.  The 
contract  was  an  aleatory  contract  Gabriel 
V.  Llgouzat  vol.  (Dalloz)  Jan.  30,  1866,  p. 
172.  The  value  of  the  property  sold  depend* 
ed  upon  the  date  of  the  death  of  the  usu- 
fructuary. The  contract  was  aleatory.  2 
Fuzier-Hermann«  p.  833.  There  can  be  no 
question  of  lesion,  says  Laurent  In  his  work 
(10  Droit  Civil,  p.  526),  in  an  aleatory  con- 
tract provided  there  was  no  fraud.  Here 
the  charge  is  not  fraud,  bat  a  general  aver- 
ment that  the  sale  was  "completed  under  the 
representation  and  belief  that  the  price  was 
equal  to  the  value  of  the  right  This  court 
has  frequently  accepted  assistance  from  the 
court  of  cassation,  and  from  illustrious 
French  jurists  in  construing  and  applying  the 
articles  of  our  Code  analogous  to  those  of  the 
Code  Napoleon.  The  allegation  that  "impo- 
sition" had  been  resorted  to,  said  court  In 
Russell  V.  Sprigg,  10  La.  421,  does  not  include 
within  its  scope  the  action  in  which  down- 
right fraud  is  charged  in  matter  of  asserted 
lesion.  They  (imposition  or  fraud)  were 
treated  as  separa/te  and  distinct  causes  of  ac- 
tions in  the  cited  decisions,  leading  in  some 
respects  to  different  results.  It  is  enough  to 
state  that  not  only  "no  fraud"  was  here  al- 
leged, but  that  the  "representation"  set  up 
by  other  counsel  than  those  who  represented 
plaintiffs  on  appeal  is  so  vague  that  it  did 
not  amount  to  a  charge  ev&a,  of  "Imposition*' 
traceable  to  the  defendant— a  word  ("imposi- 
tion") to  which  a  "particular"  meaning  Is  giv- 
en in  the  dted  case.  We  are  not  Informed 
by  the  record  that  the  sale  was  not  aleatory 
because  of  the  extreme  old  age  of  the  pur- 
chaser, or  for  some  other  reason  rendering  It 
evident  that  the  chances  of  the  loss  or  gain 
in  the  sale  were  inconsiderable  and  of  no  im- 
portance whatever,  as  compared  wltli  the 
value  of  the  property.  In  our  Judgment,  un- 
less the  action  is  manifestly  within  the  ex- 
ceptions last  suggested,  it  is  without  cause. 
The  general  rule  is  that  there  is  no  ground  to 
resdnd  a  contract  of  sale  when  It  Is  aleatory 
In  character,  such  as,  we  take  It  the  sale  here 
was.  When  the  price  or  the  period  of  entry 
Into  possession  and  enjoyment  of  the  proper- 
ty are  uncertain,  it  is  exceedingly  difficult  to 
determine  that  there  was  no  lesion.  4  Merl. 
Droits  Successifs,  p.  427,  f  7.  This  Is  the 
▼lew  of  all  the  authorities  we  have  examined 
upon  the  subject  The  very  exceptional 
cases,  such  as  suggested  by  6  Idarcade,  p. 
813,  did  not  arise  here.  It  Is'  therefore  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be,  and  the  same  1%  af- 
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EIDSON  T.  SOUTHERN  RY.  00. 

(Supreme  Court  of  MissUsippK     April  4,  1898.) 
Cakribhb— Wrokoful  Ejection  —  Protinob  o» 

OOURT. 

Before  reaching  his  destination,  a  sick  pas- 
senger was  ejected  by  the  conductor,  on  a  cold 
night,  at  a  flag  station  where  there  was  neither 
depot  nor  light.  The  conductor  stood  holding 
the  passenger  up  until  the  train  passed,  and 
then  left  him,  where  he  was  found  dead  next 
morning.  Near  him  was  his  ticket.  He  was 
comfortably  dressed.  Edd,  that  the  giying  of 
a  peremptory  charge  for  defendant  was  error. 

Appeal  from  circtiit  court,  Clay  county;  W. 
F.  Stevena,  Judge. 

Action  by  L.  M.  Eidson  against  the  South- 
em  Railway  Oompany.  Judgment  for  defend- 
ant   Plaintiff  appeals.    Reversed. 

Appellant  sued  the  Southern  Railway  Oom- 
pany for  the  benefit  of  himself  and  his  broth- 
ers and  sisters  under  the  act  of  March  23, 
1886,  for  damages  for  the  unlawful  ejec- 
tion of  their  brother,  W.  L.  Eidson,  from  its 
east-bound  train  on  the  8th  day  of  Decem- 
ber, 1896,  from  the  effects  of  which  he  died. 
After  plaintiff  rested,  the  cotut  sustained  a 
motion  to  exclude  the  eyidence,  and  gave  a 
peremptory  instruction  to  find  for  the  de- 
fendant From  a  verdict  and  judgment  for 
defendant,  plaintiff  appealed.  The  sub- 
stance of  the  evidence  for  plaintiff  is  that 
W.  L.  Eidson  was  working  at  a  station  23 
miles  above  Elizabeth,  which  was  the  junc- 
tion of  the  Yazoo  &  Mississippi  Valley  Rail- 
road and  the  Southern  Railway.  His  health 
was  bad,  and  he  left  the  station  where  he 
was  at  work  to  go  to  his  home,  in  Webster 
county,  and  had  to  travel  over  these  two 
roads  to  reach  his  home.  He  reached  Eliza- 
beth over  the  Yazoo  &  Mississippi  Valley 
Railroad  about  3  o'clock  December  8,  1896, 
where  he  had  to  wait  over  until  10:30  o'clock 
at  night  for  the  east-bound  train  on  the 
Southern  road.  When  be  got  off  the  train 
at  Elizabeth,  he  was  very  weak,  and  was 
tottering  and  staggering,  and  went  into  the 
sitting  room  for  white  passengers,  where  he 
stayed  until  night,  when  he  was  carried  in- 
to the  waiting  room  for  colored  people, 
where  there  was  a  fire,  there  being  no  fire 
in  the  other  room.  In  the  meantime  Eidson 
had  got  a  negro  boy  to  get  him  two  small 
bottles  of  whisky.  Eidson  purchased  a  tick- 
et from  Elizabeth  to  Eupora,  his  home,  and 
got  on  the  train  when  it  arrived,  at  about 
10:30  that  night,  being  assisted  on  the  train 
by  the  porter  and  another  boy.  When  the 
train  reached  Bouge,  a  flag  station  about  two 
miles  from  Eupora,  the  train  was  stopped,  and 
two  witnesses  stated  they  saw  the  conduc- 
tor and  porter  leading  Eidson  off  the  train. 
One  of  them  stated:  "They  were  bringing 
him  out  He  did  not  seem  like  he  wanted 
to  come  out  He  was  sorter  holding  back.*' 
When  they  got  him  off,  the  conductor  stood 
holding  him  up  till  the  train  passed,  and 
then  left  him,  and  got  on  the  rear  end  of  the 
!ast  coach.  After  the  train  passed,  Eidson 
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seemed  to  fall  down  or  lie  down  across  the 
track.  It  was  a  dark,  cold  night,  and  there 
was  no  depot  there,  and  no  light.  The  next 
morning  Eidson  was  found  lying  across  the 
track,  where  he  was  left  by  the  conductor, 
dead.  Near  him  was  a  small  bundle  of 
clothes  and  hia  ticket  He  was  comfortably 
dressed,  but  had  on  no  overcoat.  When 
found,  he  was  very  pale,  thin,  and  emaciat- 
ed. He  was  a  temperate  man.  Plaintiff's 
motion  for  a  new  trial  was  overruled,  and 
he  appealed. 

Gritz,  Beckett  &  Jones,  for  appellant  & 
M.  Roane,  for  appellee. 

WHITFIELD,  J.  On  the  facts  in  this  rec- 
ord, the  giving  of  the  peremptory  charge  for 
the  appellee  was  manifest  error.  Reversed 
and  remanded. 


(7S  MlBS.  660) 

OOLEMAN  V.  ADAIR. 

(Supreme  Oonrt  of  Mississippi.     AprO  4,  1898.) 

Claims  AGAINST  Dbcbdbnt*8  Estate  —  Instbuo- 

TION8— Pboov  or  Handwriting. 

1.  In  an  action  on  a  note,  where  one  of  the 
defenses  was  that  the  maker,  defendant's  intes- 
tate, never  received  the  money  thereon,  an  in- 
struction that  although  defendant  has  been 
unable  to  account  for  the  $1,000  sued  for  hi 
this  action,  or  to  show  what  disposition  deceased 
made  of  same,  "it  does  not  follow*'  that  said 
deceased  does  not  get  the  money  from  plain- 
tiff, was  error,  since  the  charge  should  have 
been  that  from  the  facts  stated,  it  did  not  "nec- 
essarily" follow  that  no  money  was  received. 

2.  An  instruction  beginning,  "Although  it  may 
appear,  from  the  evidence,  that  defendant  has 
been  unable  to  account  for  the  $1,000  sued  for 
in  this  action,"  was  erroneous,  where  the  ques- 
tion whether  the  defendant  had  ever  received 
the  money  was  a  fact  in  issue,  as  assuming  that 
the  $1,000  had  been  received,  and  is  not  cured 
by  an  accurate  legal  statement  in  the  last 
clause  thereof. 

3.  Where  the  defense  to  an  action  against  the 
administrator  of  the  maker  of  a  note  was  non 
est  factum,  it  was  error  to  instruct  that  the 
evidence  of  experts  who  had  testified  as  to  the 
maker's  signature  was  "intrinsically  weak,  and 
ought  to  be  received  and  weighed  by  the  jury 
with  great  caution,"  as  on  the  weight  of  the  tes- 
timony. 

4.  In  an  action  on  a  note,  where  the  question 
whether  the  maker's  signature  was  genume  was 
the  main  point  in  issue,  it  was  error  to  instruct 
that  the  jury  might  compare  certain  signatures 
of  the  maker  proved  to  be  genuine  with  the  sig- 
nature in  dispute,  and  determine  for  themselves 
whether  the  signature  in  dispute  was  "similar" 
to  the  other  signatures. 

5.  An  instruction  that  the  jury  mi^ht  deter- 
mine the  genuineness  of  a  signature  m  dispute 
from  comparison  with  other  genuine  signatures 
of  the  same  person,  from  which  the  jury  might 
infer  that  they  could  disregard  the  expert  evi- 
dence as  to  such  signature,  if  it  did  not  coincide 
with  their  own  opinions  formed  by  the  compari- 
son, was  error. 

Appeal  from  circuit  court,  Montgomery 
county;  W.  P.  Stevens,  Judge. 

Action  by  W.  T.  Adair  against  T.  R.  Cole- 
man, as  administrator.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

W.  T.  Adair  brought  this  suit  on  a  note  dat- 
ed November  7,  1894o^^g^b^^^i|H5d^Y«^ 
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executed  by  John  H.  Kent,  in  his  favor,  for 
$1,000,  bearing  10  per  cent,  interest,  against 
T.  R.  Ooleman,  the  administrator  of  said  Kent 
Two  pleas  were  filed  to  the  declaration,  by  de- 
fendant,—a  plea  of  non  est  factum,  and  a 
plea  alleging  fraud  and  want  of  considera- 
tion. On  the  trial  plaintiff  introduced  the 
note,  and  he  then  proved  by  one  or  two  wit- 
nesses that  he  had  borrowed  the  money  loan- 
ed to  Kent  from  one  Mrs.  Crenshaw  for  the 
purpose  of  letting  Kent  have  it  Some  ex- 
pert witnesses  testified  that  they  thought  the 
signature  was  Kent's,  and  two  witnesses  tes- 
tified that  they  saw  plaintiff  with  Kent  in 
Winona  on  the  day  the  note  was  dated,  and 
saw  Kent  sign  some  paper,  and  saw  Adair 
hand  him  some  money.  For  defendant  the 
evidence  showed  that  on  the  6th  day  of  No- 
vember, 1894,  John  H.  Kent  sold  plaintiff  a 
tract  of  land  for  $1,050,  and  took  plaintiff's 
checlc  for  $550  and  his  note  for  the  balance, 
and  that  Kent  had  both  the  check  and  note  in 
his  possession  when  the  note  purported  to 
have  been  executed.  It  was  further  shown 
that  Kent's  bank  account  was  limited,  and 
that  no  trace  of  the  money  claimed  to  have 
been  lent  him  could  be  found,  and  that  nei- 
ther the  administrator  nor  any  member  of 
Mr.  Kent's  family  had  any  knowledge  of  the 
note.  Mr.  Kent  died  on  the  18th  day  of  No- 
vember, 1894,  and  T.  R.  Coleman  was  duly 
appointed  administrator  of  his  estate.  A 
number  of  experts  testified  that  the  signa- 
ture to  the  note  sued  on  was  not  a  genuine 
signature  of  Kent.  The  third,  fifth,  and  sixth 
instructions  given  for  plaintiff  are  as  fol- 
lows: "(3)  Although  it  may  appear,  from  the 
evidence,  that  the  defendant  has  been  unable 
to  account  for  the  $1,000  sued  for  in  this  ac- 
tion, or  to  show  what  disposition  John  H. 
Kent  [the  deceased]  made  of  same,  it  does 
not  follow,  from  this  fact,  that  the  said  Kent 
did  not  get  the  money  from  the  plaintiff;  and 
if  they  believe,  from  the  evidence,  that  said 
Kent  did  get  the  money  from  plaintiff,  and 
executed  the  note  sued  on  for  same,  they  will 
find  for  the  plalnUff."  "(5)  The  court  hi- 
structs  the  Jury  that,  while  the  opinion  of  an 
expert  is  competent  to  go  to  the  Jury  on  an 
Issue  involving  the  genuineness  of  a  written 
Instrument,  yet  such  evidence  is  intrinsically 
weak,  and  ought  to  be  received  and  weighed 
by  the  Jury  with  great  caution,  and  they 
should  give  it  such  weight  only  as  they  may 
think  It  Justly  entitled  to  receive  in  view  of 
all  the  evidence  in  the  case.  (6)  The  court 
Instructs  the  Jury  that  they  are  authorized  to 
compare  the  handwriting  of  John  H.  Kent, 
the  deceased,  with  any  of  the  checks  and  oth- 
er papers  which  have  been  introduced  and 
proven  as  signed  by  deceased,  with  the  sig- 
nature to  the  note  here  sued  on,  and  to  deter- 
mine for  themselves,  from  comparison,  wheth- 
er the  signature  to  the  note  here  sued  on  is 
similar  to  the  signature  to  the  checks  and 
other  papers  which  are  proven  to  be  genuine, 
and  Judge  for  themselves  whether  the  signa- 
ture to  the  note  is  genuine  or  not;  and  this 


is  true,  although  an  expert  has  testified  that 
the  signature  to  the  note  is  not  exactly  like 
the  signature  to  the  checks  and  other  papers." 
Tliere  was  a  verdict  and  Judgment  for  plain- 
tiff. Defendant's  motion  for  a  new  trial  was 
overruled,  and  he  appealed. 

Somerville  &  McLean,  for  appellant  Sweat- 
man,  Trotter  &  Knox,  for  appellee. 

WOODS,  0.  J.  The  third  instruction  given 
for  the  plaintiff  below  is  erroneous.  It  is 
clearly  a  charge  upon  the  weight  of  that  evi- 
dence which  was  offered  by  the  defendant  to 
the  effect  that  the  administrator  knew  nothing 
of  the  possession  of  his  intestate  of  the  $1,000 
sued  for,  and  was  unable  to  give  any  account 
of  it  or  to  show  what  disposition  his  intes- 
tate made  of  it  Practically,  the  Jury  was 
informed  by  this  charge  that  these  facts,  un- 
der the  circumstances  of  the  case,  were  with- 
out any  value.  These  facts  should  have  been 
submitted  to  the  Jury  for  their  consideration, 
and  should  have  received  from  the  Jury  such 
weight  as  the  Jury  thought  them  entitled  to, 
without  any  Intimation  from  the  court  that 
they  were  valueless.  The  instruction  should 
have  hiformed  the  Jury  that  it  did  not  neces- 
sarily, or  conclusively,  follow,  from  these 
facts,  that  Kent  did  not  get  the  money  sued 
for.  The  Instruction  is,  moreover,  objection- 
able in  seeming  to  assume  In  its  beginning 
that  the  $1,000  had  been  gotten.  It  is  true 
the  instruction  concludes  by  an  accurate  le- 
gal statement  but  this  does  not  cure  the 
faults  adverted  to  by  us. 

The  fifth  Instruction  for  the  plaintiff  below 
was  a  charge  upon  the  weight  of  the  evidence, 
and  was  error.  The  evidence  of  experts  is 
neither  intrinsically  weak  nor  Intrinsically 
strong.  Its  strength,  or  its  weakness,  de- 
pends upon  the  character,  the  capacity,  the 
skill,  the  opportunities  for  observation,  the 
state  of  mind  of  the  expert  himself,  and  on 
the  nature  of  the  case  and  all  its  developed 
facts.  Like  any  other  evidence,  it  may  be  en- 
titled to  great  weight  with  the  Jury,  or  it  may 
be  entitled  to  little;  but  of  its  weight  and 
worth  the  Jury  must  Judge,  without  any  in- 
fluencing instruction,  either  weakening  or 
strengthening,  from  the  court  Now,  the  de- 
fendant's plea  of  non  est  factum  was  of  ne- 
cessity largely  and  chiefly  supported  by  the 
evidence  of  expert  witnesses  in  handwriting, 
and  this  charge  upon  the  weight  of  the  evi- 
dence of  these  important  witnesses  so  weak- 
ened and  neutralized  its  force  and  effect  with 
the  Jury  as  to  make  It  capable  of  disastrous 
consequences  to  the  defendant  See  Railroad 
Co.  V.  Whitehead,  71  Miss.  451,  15  South.  800, 
which  is  directly  in  point  and  the  cases  there 
cited. 

The  sixth  instruction  given  for  plaintiff  be- 
low was  incorrect.  By  its  terms  the  Jury  may 
have  thought  itself  authorized  to  pronounce 
the  disputed  signature  to  the  note  sued  on 
genuine,  if  the  Jury,  from  a  comparison  of 
this  signature  with  other  provec^  gep 
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nattires  of  the  intestate,  thought  the  disput- 
ed signature  similar  to  the  proved  genuine 
ones.  That  is  exactly  what  the  instruction 
says,  as  we  think,  after  repeated  examina- 
tions of  it  Moreover,  this  charge  seemingly 
authorizes  the  jury  to  disregard  all  the  ex- 
pert evidence,  if  the  jury,  composed  of  men 
presumably  not  experts  in  handwriting, 
thought,  from  their  own  comparisons,  that 
the  signature  to  the  note  sued  on  was  similar 
to  the  admittedly  genuine  ones,  though  all 
the  experts  thought  it  not  genuine,  and  gave 
their  reasons  for  so  thinking.  It  was  well 
calculated  to  induce  in  the  mind  of  the  jury 
the  belief  that  they  might  wholly  disregard 
the  expert  evidence,  if  it  did  not  coincide 
with  their  own  opinion,  formed  by  compari- 
son of  the  different  signatures,  though  not 
one  of  the  jury  was  presumably  capable  of 
giving  an  opinion  as  an  expert  as  to  handwrit- 
ing.   Reversed. 


STOKES  et  al.  v.  TERRELtL. 
(Supreme  Oourt  of  MissiBSippl.     April  4,  1898.) 

Trustee— Voidable  Contkacts. 
Where  one  acting  as  the  trustee  and  confi- 
dential adviser  of  his  sister  had  $300  belonging 
to  her  in  his  hands  for  safe  investment,  and 
transferred  to  her  in  exchange  a  note  for  the 
same  sum  owing  to  him  by  insolvent  persons, 
the  transaction  Is  voidable. 

Appeal  from  chancery  court,  Grenada  county; 
B.  T.  Klmbrough,  Caiancellor. 

Bill  by  Mrs.  K  W.  Terrell  against  R.  H. 
and  A.  W.  Stokes  and  others  to  set  aside  a 
contract  between  plaintiff  and  said  other  de- 
fendants, and  for  a  personal  decree  against 
R.  H.  and  A.  W.  Stokes.  From  a  decree 
granting  the  relief  sought,  defendants  R.  H. 
and  A.  W.  Stokes  appeaL    Affirmed. 

R.  Horton,  for  appellants.  A.  T.  Roane, 
for  appellee. 

WOODS,  a  J.  The  appellant  and  the  ap- 
pellee are  brother  and  sister.  The  former, 
who  was  a  business  man,  was  the  trusted 
"agent"  of  the  latter  (who  was  a  woman  un- 
skilled in  business)  in  the  handling  and  in- 
vestment of  his  sister's  money.  The  evi- 
dence of  appellee  shows  that  on  March  23, 
1889,  one  Harris  was  Indebted  to  appellee  in 
the  sum  of  about  $200,  borrowed  money. 
At  the  same  time  appellant  was  indebted  to 
Harris  to  about  the  same  amount.  Appel- 
lant then  had  in  his  hands  something  more 
than  $300  In  cash  belonging  to  the  appellee, 
and  was  chargeable  with  that  amount. 
Mountaineer  and  GTrant.  two  small  negro 
farmers,  were  at  that  time  indebted  to  ap- 
pellant in  an  amount  exceeding  $300.  Har- 
ris wanted  the  money  due  him  by  the  appel- 
lant, and  by  an  exchange  of  paper  or  indebt- 
edness all  around  between  the  parties  above 
named  this  kind  of  adjustment  was  made, 
the  appellant  representing  the  appellee's  in- 
terests In  that  adjustment,  viz.:    The  ap- 


pellant paid  off  or  satisfied  the  demand  of 
Harris  against  him  by  canceling  the  debt 
due  by  Harris  to  the  appellee,  and  he  wiped 
out  his  debt  due  his  sister  and  prindpal  by 
having  his  debtors.  Mountaineer  and  Grant, 
become  the  debtors  of  the  appellee;  they 
(Mountaineer  and  Grant)  executing  their  two 
promissory  notes,  payable  to  her,  one  for 
about  $120,  and  the  other  for  about  $206. 
In  a  word,  he  sought  thus  to  pay  the  debt 
due  by  him  to  his  principal  for  money  in  his 
hands  for  safe  investment  The  appellant 
and  Harris  were  then  both  entirely  solvent, 
as  we  are  warranted  in  assuming,  while 
Mountaineer  and  Grant  were  insolvent;  that 
is  to  say,  the  $300  evidenced  by  their  two 
promissory  notes  could  not  have  been  made 
under  execution  at  the  date  of  the  transac- 
tion. It  is  well  settled  that  one  occupying  a 
fiduciary  relation  to  another  can  do  no  act 
while  executing  his  trust  whereby  his  prin- 
cipal's interests  shall  suffer  hurt,  and  his 
(the  trustee's)  adverse  Interests  be  promoted. 
The  utmost  good  faith  must  characterize  the 
trustee's  conduct  In  dealing  with  the  princi- 
pal's  business  committed  to  his  keeping  and 
management.  In  the  case  before  us  the  appel- 
lant, the  trustee  of  his  sister,  not  only  sought 
to  pay  his  indebtedness  to  his  sister  for 
money  in  his  hands  for  safe  investment  by 
substituting  Mountaineer  and  Grant,  men  of 
more  than  doubtful  solvency,  as  debtors  of  his 
principal,  but,  as  matter  of  fact,  he  did  not 
lend  one  cent  of  his  principal's  money  in  his 
bands  for  investment  to  Mountaineer  and 
Grant  He  simply  credited  their  indebted- 
ness to  him  by  the  amount  of  the  two  notes 
which  he  had  Mountaineer  and  Grant  exe- 
cute in  favor  of  appellee,  whereby  he  col- 
lected his  debt  due  from  Mountaineer  and 
Grant  by  sacrificing  appellee's  interests  com- 
mitted to  his  charge.  Of  course,  we  are 
considering  the  case  in  the  light  of  the  evi- 
dence which  tends  to  support  the  appellee's 
contention.  This  evidence  the  learned  and 
able  court  below  adopted  in  considering  and 
determining  the  controversy,  and  we  are  of 
opinion  that  such  action  of  the  court  was 
abundantly  Justified.    Affirmed. 


CAMPBELL  V.  DOGQETT. 

(Supreme  Oourt  of  Mississippi.     March  28, 
1808.) 

PaAUD— Pbovinob  of  Jury— Chattel  Mobtgagbs 
—Right  to  Possbssion. 

1.  Where  evidence  as  to  the  execution  of  a 
deed  of  trust  is  contradictory,  and  the  grantors, 
who  are  illiterate,  testify  that  they  signed  same 
without  being  informed  of  its  contents,  and  in 
ignorance  of  its  provisions,  the  issue  so  made 
should  be  submitted  to  the  jury. 

2.  Where  property  covered  by  deed  of  trust, 
providing  that  the  creditor  might  reclaim  it 
when  in  danger  of  loss,  has  passed  after  the 
grantor's  death  to  other  persons,  who  execute 
another  deed  to  the  same  creditor,  containing 
the  same  provision,  his  right  to  reclaim  the 
property  U  depei.den^.o^^^cjig8^jyji.jl^g^i^ 
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the  security  arising  since  the  execution  of  the 
second  instrument,  and  not  prior  thereto. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; F.  A.  Montgomery,  Judge. 

Action  by  J.  L.  Doggett,  trustee,  against 
W.  S.  Campbell.  From  a  judgment  and  ver- 
dict in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

On  the  22d  day  of  February,  1896,  Jones 
&  McClannehan,  merchants  at  Clarksdale, 
Miss.,  sold  two  mules  to  Nero  Hook,  a  negro, 
for  $160,  and  took  a  deed  of  trust  on  them 
and  the  crop  to  be  raised  by  Nero  Hook  in 
1806,  to  secure  the  purchase  money  and  sup- 
plies for  that  year,  and  on  the  same  day  sold 
Hook  a  small  bill  of  merchandise.  Nero 
Hook  died  on  the  10th  day  of  April,  1896^ 
without  having  planted  a  crop,  leaving  a 
widow,  Nina  Hook,  and  a  son,  James  Hook. 
Before  Nero  Hook  died,  he  sold  one  of  the 
mules  to  Mary  King.  Jones  &  McClanne- 
han claim  that  Nina  and  James  Hook  and 
Mary  King  assumed  the  debt  owed  by  Nero 
Hook,  and  executed  and  delivered  to  them  a 
deed  of  trust  on  the  16th  of  April,  1896, 
to  secure  that  amount  and  supplies  to  be 
furnished  that  year.  Two  bales  of  cotton 
made  by  Nina  and  James  Hook  were  bought 
by  appellant,  Campbell;  and  appellee,  as 
trustee  In  the  deed  of  trust  of  Jones  &  Mc- 
Clannehan, brought  this  action  of  replevin 
to  recover  possession  of  the  cotton.  On  the 
trial,  a  deed  of  trust  was  introduced,  which 
was  signed  by  Nina  and  James  Hook  and 
Mary  King,  by  their  mark,  they  being  un- 
able to  write  their  names.  They  were  all 
ignorant  negroes,  and  could  neither  read  nor 
write.  They  denied  having  knowingly  exe- 
cuted the  deed  of  trust,  and  testified  that 
the  paper  to  which  they  made  their  mark 
was  explained  to  them  to  be  taking  out  old 
man  Hook's  name,  and  putting  in  theirs, 
and  that  it  was  not  read  or  explained  to 
them  at  all,  but  that  Mr.  Jones  told  them 
that  It  vras  not  a  deed  of  trust  About  two 
weeks  after  Nero  died,  Jones  &  McClanne- 
han took  possession  of  the  two  mules,  and 
sold  them  under  the  trust  deed,  claiming 
that  they  were  in  danger  of  becoming  worth- 
less under  the  treatment  they  were  getting. 
The  deed  of  trust  recited  that  possession 
might  be  taken  in  case  of  danger  of  loss. 
They  bought  the  mules  for  $37.  Mr.  Jones, 
Mr.  McClennehan,  and  another  witness  tes- 
tified that  the  deed  of  trust  was  read  and 
explained  to  all  the  mortgagors  at  the  time 
it  was  executed.  There  was  a  peremptory 
instruction  to  find  for  plaintiff.  From  a  ver- 
dict and  Judgment  accordingly,  defendant 
appealed. 

R.  H.  Wildberger,  for  appellant  J.  W. 
Cutrer,  for  appellee. 

WOODS,  C.  J.  The  evidence  of  Nina 
Hook,  James  Hook,  and  Mary  King  seems 
fairly  to  call  in  question  the  validity  of  the 
deed  of  trust  said  to  have  been  executed  by 


them,  in  favor  of  Jones  &  McClannehan,  on 
April  16,  1896.  They  swear,  in  effect,  that 
they  were  not  informed  of  the  contents  of 
that  instrument  and  that  they  did  not  con- 
sciously bind  themselves  thereby.  If  they 
were  misinformed,  and  executed  the  deed  of 
ti'ust  in  ignorance  of  its  character,  and  with- 
out knowledge  of  its  stipulations  and  pro- 
visions, they  should  not  be  held  bound  by  It. 
It  is  true  that  several  intelligent  witnesses 
flatly  contradict  the  statements  of  the  three 
witnesses  named;  but  the  issue  made  on  this 
point  should  have  been  passed  upon  by  the 
Jury,  and  the  action  of  the  court  in  peremp- 
torily instructing  the  Jury  to  find  for  the 
plaintiff  was  error. 

The  court  erred,  also,  in  refusing  to  per- 
mit full  proof  as  to  the  condition  of  the 
mules  when  taken  away  from  Nina,  Jamee, 
and  Mary,  as  compared  with  their  condition 
when  sold  to  these  three  persons,  on  April 
16th,  and  not  as  compared  with  their  con- 
dition when  bought  by  Nero  Hook,  or  when 
possession  of  them  was  delivered  to  Nero. 
The  right  of  the  trustee  to  reclaim  the  mules 
was  dependent  upon  causes  endangering  the 
security,  which  arose  after  the  sale  of  the 
mules  to  Mary  King  and  Nina  and  James 
Hook,  and  not  upon  causes  which  had  arisen 
before  that  sale,  and  all  their  evidence  directed 
to  this  issue  should  have  been  allowed  to  go 
to  the  Jury.    Reversed. 
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STATE  V.  HBARSEY.     (No.  12,758.) 
(Supreme  (^urt  of  Louisiana.    March  21, 1888.) 

ASSAUI^T  WITH  ATTBUPT  TO   RaPS— SbNTBNOB. 

1.  Out  statutes  prescribe  a  penalty  for  **a«- 
sault  with  intent  to  commit  rape,"  but  none  for 
"assault  with  attempt  to  commit  rape." 

2.  A  verdict  therefore,  returned  for  "assault 
with  attempt  to  commit  rape,"  on  an  indict- 
ment for  rape,  and  a  sentence,  based  thereon, 
of  15  jrea.n  at  hard  labor,  under  Act  59  of  1896, 
prescribing  a  penalty  of  not  exceeding  20  years 
for  assault  with  intent  to  commit  rape,  cannot 
be  sustained. 

Breaux,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  East  Baton  Rouge;  H.  P.  Brunot,  Judge. 

Gaston  Hearsey,  on  being  convicted  of  as- 
sault with  attempt  to  commit  rape,  appeals. 
Reversed. 

T.  Jones  Gross  and  L.  D.  Beale  (Joseph  E. 
G^enerelly,  of  counsel),  for  appellant.  Mil- 
ton J.  Cunningham,  Atty.  Gen.,  and  H.  N. 
Sherburne,  Dist.  Atty.  (Pierre  A.  Simmons, 
Jr.,  of  counsel),  for  the  State. 

BLANGHARD,  J.  The  accused  was  indict- 
ed for  rape.  His  trial  resulted  in  the  follow- 
ing verdict:  "Guilty  of  assault  with  attempt 
to  commit  rape."  From  a  sentence  of  15 
years  at  hard  labor  he  appeals.  His  case  is 
presented  in  a  half-dozen  bills  of  exception, 
averring  fatal  errors  in  the  course  of  the 
trial  below.  We  do  not  find  it  necessary  to 
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pass  upon  all  the  questions  raised.  One 
suffices.  Before  sentence  was  pronounced 
a  motion  in  arrest  of  Judgment  was  filed  on 
the  ground  that  the  verdict,  as  returned,  is 
not  responsiye  to  the  indictment,  and  finds 
the  accused  guilty  of  an  offense  not  defined 
or  denounced  by  the  law,  and  for  which  no 
penalty  is  prescribed  by  statute.  The  court 
erred  in  denying  this  motion.  The  indict- 
ment charged  the  prisoner  with  ylolently 
and  feloniously  assaulting  the  prosecutrix, 
and  ravishing  and  carnally  knowing  her. 
The  testimony  justifying  the  same,  the  Jury 
might  have  found  him  guilty  of  rape,  or 
of  assault  with  intent  to  commit,  rape. 
These  are  crimes  denounced  by  statute,  and 
for  which  penalties  are  prescribed.  Bev. 
8t  U  787,  792;  Act  59  of  1896.  But  there 
is  no  such  specific  offense  as  "assault  with 
attempt  to  commit  rape,"  and  even  if  such 
verdict  could,  under  the  terms  of  section 
1068  of  the  Revised  Statutes,  be  returned  on 
a  prosecution  for  rape,  where  is  the  law 
which  prescribes  the  penalty?  The  section 
of  the  law  cited  does  declare  that  if  a  person 
be  charged  with  a  crime,  and  on  his  prosecu- 
tion therefor  It  does  not  appear  that  he  actu* 
ally  completed  the  offense,  but  it  does  ap- 
pear that  he  did  attempt  to  commit  the 
same,  the  Jury  must  acquit  him  of  the  offense 
charged,  but  find  him  guilty  of  the  attempt 
''And  thereupon,**  continues  the  statute, 
"such  person  shall  be  liable  to  be  punished 
In  the  same  manner  as  if  he  had  been  con- 
victed upon  an  indictment  for  attempting  to 
commit  the  particular  felony  or  misdemean- 
or charged  in  the  indictment"  That  is  to 
say,  if  there  were  a  statute  prescribing  a 
penalty  for  assaulting  with  attempt  to  com- 
mit rape,  then,  under  the  law  quoted,  this 
accused  person  having  been  tried  for  rape, 
and  found  guilty  of  assault  with  attempt  to 
commit  rape,  the  trial  Judge  could  have 
passed  upon  him  the  sentence  of  the  law. 
But  where  no  law  exists,  specifying  a  pen- 
alty for  assault  with  attempt  to  commit 
rape,  no  sentence  on  such  finding  can  be 
passed.  It  was  idle,  therefore,  for  this  Jury 
to  find  the  accused,  tried  for  rape,  guilty  of 
an  attempt  to  commit  rape,  and  seek  to  Jus- 
tify the  verdict  under  the  terms  of  Rev.  St 
§  1053,  when  that  statute  does  not  prescribe 
a  penalty  for  the  offense,  and  none  exists 
elsewhere  in  the  law.  It  may  be  true,  as 
contended  on  behalf  of  the  state,  that  the 
language  of  the  law  referred  to  authorizes  a 
verdict  of  attempt  to  commit  the  crime  char- 
ged in  the  indictment  to  have  been  commit- 
ted. But  the  statute  is  imperfect  and  in- 
complete, in  not  stating  a  penalty  for  the 
offense  of  "attempt"  to  commit  rape;  and, 
as  no  other  statute  ekes  it  out  in  this  par- 
ticular, it  follows  that  the  verdict  and  sen- 
tence appealed  from  are  without  warrant  of 
law.  See  State  v.  Foster,  86  La.  Ann.  857; 
State  V.  Burden,  88  La.  Ann.  357.  The  sen- 
tence in  this  case  is  based  upon  Act  59  of 
1896,  which  amends  and  re-enacts  section  792 


of  the  Revised  Statutes.  This  law  pre- 
scribes that  "whosoever  shall  assault  anoth- 
er by  willfully  shooting  at  him,  or  with  in- 
tent to  commit  murder,  rape,  or  robbery, 
shall,  on  conviction  thereof,  be  imprisoned 
at  hard  labor  not  more  than  twenty  years." 
The  crime  here,  it  will  be  noted,  for  which 
the  penalty  up  to  20  years  Is  prescribed, 
is  assault  with  intent  to  commit  murder, 
rape,  or  robbery,  not  assault  with  attempt  to 
commit  those  crimes.  It  may  be  that  the 
Jury,  in  the  instant  case,  intended  to  find  the 
prisoner  guilty  of  assault  with  intent  to 
commit  rape.  But  that  was  not  the  lan- 
guage used,  and  we  cannot  assume  it  Nor 
Is  it  suggested  in  argument  or  brief  that 
such  was  their  intention.  In  charging  an 
assault  with  intent  to  commit  rape,  the  use 
of  the  word  "intention"  instead  of  "intent," 
Is  not  fatal;  but  it  is  otherwise  as  to  the  use 
of  "attempt"  19  Am.  &  Ifflng.  Bnc.  Law, 
pp.  957,  958;  State  v.  Oliver,  38  La.  Ann.  632. 
On  an  indictment  for  rape,  a  verdict  finding 
the  accused  not  guilty  of  the  crime  charged, 
but  "guilty  of  an  attempt  to  commit  rape," 
will  not  support  a  conviction  for  "an  as- 
sault with  intent  to  commit  rape."  19  Am. 
A  Bug.  Bnc  Law,  p.  968,  note.  For  the 
reasons  assigned.  It  is  ordered,  adjudged, 
and  decreed  that  the  verdict  and  sentence 
appealed  from  be  annulled,  avoided,  and  re- 
versed, and  that  the  case  be  remanded  to  be 
proceeded  with  according  to  law. 

BRBAUX,  J.  (dissenting).  In  distinguish- 
ing an  "attempt"  from  an  "intent,"  the  for- 
mer is  found  more  expressive  and  forcible 
than  the  latter.  "Attempt"  indudes  "intent" 
but  "Intent"  does  not  necessarily  denote  an 
"attempt"  Broom,  Leg.  Max.  p.  300.  "The 
distinction  between  'intent'  and  'attempt'  to 
do  a  thing  is  that  the  former  implies  the 
purpose  only,  while  the  latter  implies  both 
the  purpose  and  the  actual  effort"  State  v. 
Prince,  36  Ala.  367,  369.  In  Johnson  v. 
State,  14  Ga.  56,  an  indictment  charging  an 
accused  with  attempt  instead  of  the  stat- 
utory word  "intent"  was  declared  valid. 
The  identity  of  words  is  not  alway  indis- 
pensable. 2  BIsh.  Or.  Proc.  8  80.  Moreover, 
under  the  language  of  the  statute  (section 
1053,  Rev.  St.)  the  Jury,  In  my  view,  was  at 
liberty  to  return  a  verdict  charging  "at- 
tempt**   I  respectfully  dissent 


(50  La.  Ann.  378) 
VINCnENT  V.  PRELICJH  et  al.  (No.  12,607.)» 
(Supreme  C}onrt  of  Louisiana.     Jan.  24,  1898.) 

Lbabb— Injury  to  Premises  bt  Firb— Rights  ov 
Parties. 
1.  One  of  the  buildings  leased  (not  both)  was 
rendered  temporarily  uninhabitable  by  the  fire. 
To  restore  the  building  temporarily  unlnhabita* 
ble,  repairs  were  necessary,  and  not  reconstruc- 
tion. The  building  could  have  been  put  in  con- 
dition for  use  in  17  days.  The  defendants  after 
the  fire  remained  in  possession  more  than  that 


1  Rehearing  denied  -^gf,|,b^uU^lC 
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number  of  days.  Those  who  held  the  prem- 
ises under  the  defendants,  and  for  their  benefit, 
objected  to  the  work  of  repairing,  and  prevented 
the  possibility  of  repairing  the  building  within 
the  time  stated.  While  the  lessor  ought  to 
make,  during  the  continuance  of  the  lease,  all 
the  repairs  which  may  accidentally  become  nec- 
essary, the  tenant  nhould  not  interpose  obstacles 
to  the  work  of  repairing. 

2.  Partial  destruction,  remediable  by  repairs, 
and  which  do  not  require  reconstruction,  will 
not  give  good  grounds  to  dissolve  the  lease. 

3.  The  judgment  of  those  who  are  skilled  in 
matter  of  building  and  the  repair  of  buildings, 
as  to  what  constitutes  reconstruction  and  what 
constitutes  repairs  of  a  building,  is  entitled  to 
great  weight. 

4.  Where  the  lessee  has  property  to  store  im- 
mediately after  a  fire,  the  offer  to  him  by  the 
lessor  of  a  storeroom  as  an  accommodation  is 
not  ground  to  rescind,  nor  does  it  necessarily 
manifest  a  desire  to  put  an  end  to  the  lease. 
The  annulment  of  leases  is  not  favored,  where 
the  lessor  is  not  at  fault  Penn  v.  Kearny,  21 
La.  Ann.  23;  Dussnau  v.  Generis,  6  La.  Ann. 
279. 

5.  Where  lessees  abandon  the  premises,  the 
lessor  may,  for  the  purpose  of  mmimizing  the 
loss,  offer  to  let  the  property.  Such  acts  will 
not  cancel  the  lease.  Holden  v.  Tanner,  6  La. 
Ann.  74. 

6.  The  petition  and  the  document  annexed  arc 
construed  together,  and  error  in  the  petition  aa 
to  interest  was  amended  by  reference  to  the 
contract  of  lease  annexed.  Brumfield  v.  Mor- 
tee,  16  La.  116;  Smith  v.  Nash,  6  La.  Ann. 
575. 

(Syllabus  by  the  Onrt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Francis  A.  Monroe,  Judge. 

Action  by  William  G.  Vincent  against  Ben- 
jamin Frelich  and  others  for  rental.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Amended  and  affirmed. 

Frank  L.  Richardson  (Rogers  &  Dodds,  of 
counsel),  for  appellants.  E.  Evarlste  Moise, 
for  appellee. 

BREATJX,  J.  This  was  an  action  for  rent- 
al. The  lease  was  entered  into  for  five 
years,  beginning  May,  1893.  The  rental  was 
$150  a  month.  Two  four-story  brick  stores, 
Nos.  226  and  228  Decatur,  of  this  city,  was 
the  property  leased.  They  were  connected 
by  open  arches  in  the  dividing  wall.  One 
could  step  or  move  goods  from  one  building 
to  the  other.  They  were  fitted  up  for  de- 
fendants' plant  A  fire  on  September  5,  1886, 
greatly  damaged  one  of  the  buildings  leased;, 
also,  the  plant  of  the  lessees.  They  were 
maoufacturera  of  Jeans  clothing,  and  the  build- 
ings had  been  fitted  up  for  the  particular 
business  in  which  the  defendants  were  en- 
gaged. Immediately  after  the  fire  the  ten- 
ants surrendered  possession  to  the  Insurance 
companies  in  which  they  were  Insured,  for 
adjustment  of  the  loss  and  settlement.  They 
held  possession  until  the  23d  of  September, 
and  during  their  possession  they  refused  to 
permit  the  builder  employed  by  the  landlord 
to  enter  the  building  to  work  thereon  as  he 
had  contracted.  After  the  Insurance  adjust- 
er had  completed  the  adjustment  of  the  loss 
of  the  tenants,  the  latter  resumed  their  pos- 
session, and  retained  it  a  few  days.    The 


contract  of  lease  between  the  plaintiff  and 
defendants  contains  the  usual  clauses  of 
leases,  save  the  following,  which  was  also 
Inserted  In  the  contract:  "Should  the  prop- 
erty be  destroyed  by  fire,  or  should  the  les- 
see be  deprived  of  the  use  of  said  premises 
by  some  other  unforeseen  event,  not  due  to 
any  fault  or  neglect  on  their  part,  then  the 
lessee  shall  be  entitled  to  a  credit  for  the  un- 
expired tJme  of  the  lease."  And  the  follow- 
ing: "No  repairs  shall  be  due  to  the  lessee, 
except  such  as  may  be  needed  to  the  roof 
or  floor,  or  rendered  necessary  by  fii*e  or 
uther  casualty  not  occasioned  by  the  lessee's 
fault  or  negligence."  Returning  to  the  mat- 
ter of  the  extent  of  the  injury  done  to  the 
building,  the  testimony  shows  that  one  of 
the  roofs  (that  on  building  228)  was  destroyed 
by  the  fire,  and  part  of  the  building.  A  de- 
tailed statement  given  shows  that  the  Injury, 
in  addition  to  the  destruction  of  the  roof, 
^OB  to  the  upper  floors,  stairway,  and  water- 
closets  which  were  in  the  building  No.  228. 
The  building  adjoining  (No.  226)  was  not  as 
badly  damaged.  The  builder,  by  whom  the 
injury,  after  the  fire,  was  carefully  exam- 
ined (to  whose  testixnony  much  weight  Is 
given  by  all  parties  to  the  suit),  testi- 
fied that  the  defendants  could  have  contin- 
ued the  operation  of  their  plant  after  the 
damage,  had  they  chosen  so  to  do,  until  the 
end  of  their  contract.  The  plaintiil,  immedi- 
ately after  the  fire,  offered  another  building 
to  the  defendants  for  occupancy  (that  Is,  to 
store  away  their  property)  until  the  repairs 
were  made.  He  also,  after  they  had  refused 
to  continue  thehr  lease,  placed  a  notice,  'To 
Let,"  on  the  buildings.  It  also  appeared  that 
the  defendants  desired  to  lessen  the  extent 
of  their  business;  that  they  became  the  les- 
sees of  a  $75  a  month,  one-building  place, 
instead  of  plaintiff's  $150  a  month,  two- 
building  place;  that  defendants  did  not  make 
the  least  inquiry  of  the  builder,  who  was 
anxiously  awaiting  to  begin  the  work  of  re- 
pairing. It  is  also  in  evidence  that  such  was 
the  condition  of  defendants'  factory  after 
the  fire  that  it  would  not  have  been  possi- 
ble for  them  to  resume  operations  in  twice 
the  number  of  days  needful  for  the  repairs 
of  the  building.  These  are  the  prominent 
facts.  From  an  adverse  Judgment,  the  de- 
fendants prosecute  this  appeal. 

The  damages  to  the  buildings  rendered 
them.  In  their  unrestored  condition,  unfit  for 
the  purpose  for  which  they  were  leased. 
One  of  the  buildings  however,  was  only  in 
a  small  degree  damaged.  Experienced  me- 
chanics, who  had  carefully  examined  the 
leased  property,  were  decidedly  of  the  opin- 
ion that  the  less-damaged  building  could 
have  been  occupied  by  the  tenants  while  the 
building  badly  damaged  was  being  repaired. 
The  builder  and  contractor,  who  had  bound 
himself  to  make  needful  repairs  on  these 
buildings  in  17  days,  testified  that  he  had 
examined  the  property  thoroughly,  to  seo 
how  much  the  repalr3^.|^^ojl^d  ^^^g^i^ 
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work  required  consisted  of  repairs,  and  not 
of  reconstruction;  that  tbe  defendants  might, 
while  he  was  at  work  In  one  of  the  bolld- 
ingSy  hare  oocnpled  the  other;  that  such 
moYlng  is  a  little  Inconvenient,  but  that  it 
is  done  frequently.  The  testimony  of  this 
witness  Is  corroborated  by  another  builder 
and  contractor.  They  had  the  experience 
rendering  them  competent  to  judge  the  ex- 
tent of  the  damage^  and  the  amount  it  was 
worth,  and  the  time  it  would  take.  They 
also  are  presumed  to  have  a  practical  knowl- 
edge of  the  difference  between  repairs  and 
reconstruction.  Their  evidence  in  a  case 
such  as  the  one  before  us  for  determination 
should  evidently  have  more  weight  than  that 
of  the  merchant  or  manufacturer  of  clothing, 
however  skillful  he  may  be  In  his  business. 
The  question  involved  is  more  particularly 
within  the  domain  of  the  architect  than  of 
the  Jurisconsult  8  Baudry,  Lacontlnerle,  p. 
409.  The  following  we  translate  from  25 
Laurent,  p.  121.  **The  ordinary  carpenter," 
said  Laurent,  ''would  have  taught  Troplong 
that  his  notion  of  repairs  is  not  correct,  and 
that  no  one  has  ever  thought  of  releasing  a 
lessor  from  making  the  repairs  he  mentions." 
From  another  section  of  the  work  of  the 
same  commentator  we  translate:  "The  facts 
in  each  case  almost  always  give  rise  to  dis- 
cussion." Id.  par.  41.  From  Dalloz  we 
glean:  "It  is  for  the  court,  as  a  matter  of 
fact,  and  not  strictly  of  law,  to  determine 
whether  it  was  a  matter  of  reconstruction, 
and  not  of  repairs,  after  having  heard  a  re- 
port of  expert  builders.  If  the  repairs  re- 
quire only  a  short  delay,  within  which  it  is 
possible  to  make  them,  and  the  proprietor 
offers  to  the  tenant  another  house  tempora- 
rily, the  lessee  has  no  ground  of  action  to 
dissolve."  Volume  30,  p.  807,  par.  181.  Here 
defendants'  witness  Richard,  corroborated 
by  Mass,  were  the  only  witnesses  in  the  case 
who  had  practical  knowledge  of  building. 
They  testified  that  the  work  consisted  of  re- 
pairs, and  not  reconstruction.  A  building, 
as  we  understand,  Is  repaired  ^'after  it  has 
been  damaged."  It  is  reconstructed  after  it 
has  been  demolished,  as  a  whole  or  In  part 
The  cost  of  repairing  was  much  less  than  the 
value  of  the  whole  building.  Marcadd  (vol- 
ume 6,  p.  450)  thus  expresses  his  views  un- 
der similar  articles  of  the  Code  to  ours: 
"When  the  fire  of  heaven,  or  any  other  un- 
foreseen cause  of  destruction,  strikes  a  build- 
ing, three  things  are  possible:  It  may  be 
completely  destroyed,  it  may  be  destroyed 
In  part,  or  It  may  be  only  damaged.  With- 
out question,  every  demolishment  is  a  de- 
struction; and,  if  a  violent  blast  of  wind 
causes' the  fall  of  a  chimney,  it  might  be 
said  that  there  is  partial  destruction  of  the 
house,  the  chimney  being  destroyed.  But 
this  reasoning  is  not  exact  and  when,  as  In 
the  case  supposed  by  M.  Troplong,  a  gust 
of  wind  throws  down  the  chimney,  tears  out 
the  Persian  blinds,  or  shatters  the  windows, 
»r  when  unusually  heavy  snow  weighs  down 


the  roof,  It  wffl  not  to  aald  that  for  that 
reason  the  Imlldiiig  it  destroyed,  even  in 
part,  but  that  it  was  damaged;  and  the  woiIl 
to  be  done,  as  relates  to  the  whole  building, 
will  not  constitute  a  reconstruction,  even 
partial,  but  exclusively  a  repair.  Damage 
to  a  building,  different  from  partial  destruc- 
tion, gives  to  neither  the  lessor  nor  the  lessee 
the  right  to  terminate  the  lease."  The  fol- 
lowing Is  In  point:  "Bven  in  a  case  impor- 
tant enough  to  give  to  the  lessee  the  right  of 
complaining,  it  may  not  be  sufElclently  im- 
portant to  sustain  a  demand  for  a  dissolu- 
tion of  the  lease.  The  lessee  has  a  right  of 
action  to  the  extent  only  that  he  Is  sub- 
jected to  a  substantial  loss;  to  the  extent 
only  that  the  injury  renders  the  building 
unfit  for  the  use  for  which  it  was  leased.** 
DallosB,  vol.  80.  We  pass  from  a  brief  re- 
view of  the  French  authorities  to  a  consid- 
eration of  the  decisions  of  this  court  cited 
by  the  defendants'  counsel.  In  Hlgglns  r. 
Wilner,  26  La.  Ann.  M4,  the  facts  were  not 
stated  at  any  length  in  the  decision.  We 
had  recourse  to  the  record  of  the  case  in  the 
clerk's  office,  and  found  that  one  of  the 
buildings  leased  had  been  entirely  destroyed 
by  fire;  also,  scaffolding  necessary  to  the 
tenant's  business.  New  constructions  were 
needed  to  restore  the  premises  to  the  condi- 
tion in  which  they  were  prior  to  the  fire. 
Said  the  court  in  that  case,  "The  thing  leas- 
ed was  destroyed  in  part;"  alluding,  as  we 
infer,  to  the  building  and  other  property  de- 
stroyed, as  part  of  all  the  property  leased. 
Here  it  is  different  No  building  was  en- 
tirely destroyed  by  the  flames.  The  dictum 
of  the  court  in  Penn  v.  Kearny,  21  La.  Ann. 
21,  can  have  no  weight  here.  The  lease  was 
not  canceled,  and  the  lessor  was  held  bound 
despite  the  vigorous  claim  set  up  by  him 
that  be  had  been  discharged  because  of  de- 
struction by  fire.  It  Is  true  that  in  Meyer  v. 
Henderson,  49  La.  Ann.  1547,  16  South.  729, 
the  lease  was  annulled.  The  facts  in  that 
case  were  that  the  injury  to  the  building 
leased  by  plaintiffs  from  defendants  made  It 
entirely  unfit  for  the  purposes  for  which  It 
was  leased.  "It  was  a  wreck,"  said  the 
court,  "it  was  not  habitable.  It  was  unfit  for 
the  storage  of  goods  and  merchandise,"  and 
it  took  months  to  restore  it  to  what  it  was. 
In  Ooleman  v.  Haight  14  La.  Ann.  564,  an- 
other case  cited  for  defendants,  the  ques- 
tion related  to  the  rental,  and  the  lease  in- 
volved In  the  discussion  was  not  annulled. 
In  fact  there  was  no  claim  set  up  for  the 
annulment  of  the  lease.  The  facts  upon 
which  the  case  here  turns  are  that  the  work 
consisted  of  repairs;  that  the  tenants  con- 
tinued in  their  occupancy  after  the  fire  more 
days  than  it  would  have  taken  to  make  the 
repairs;  that  during  their  occupancy  hin- 
drances were  Interposed  to  prevent  the  les- 
sor from  making  needful  repairs.  The  con- 
tinued occupancy  by  the  defendants,  as  a 
matter  of  necessity,  perhaps,  did  not  render 
less  prominent  the  r^BlbcJI^iJW^g  ff 
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main  quite  a  length  of  time  in  the  building, 
—more  than  actually  required  for  the  re- 
moval of  their  property  from  the  leased 
premises.  The  authorities  we  have  con- 
sulted (we  have  consulted  quite  a  number) 
are  not  inclined  to  countenance  the  dissolu- 
tion of  a  lease  when  the  lessor  is  not  at  fault. 
Dussnau  v.  Gencvis,  6  La.  Ann.  279;  Penn  t. 
Kearny,  21  La.  Ann.  23. 

We  are  not  impressed  by  the  theory,  ad- 
vanced on  the  part  of  defendants,  of  aban- 
donment of  the  lease  by  the  lessor  because  of 
the  offer  made  by  him  to  the  defendants  of 
a  building  to  store  their  property  during  the 
time  required  to  make  needful  repairs.  The 
purpose,  as  we  seize  the  ofTer,  was  to  lessen 
as  much  as  possible  the  inconvenience  to 
which  the  tenants  had  been  put  by  the  lire. 

With  reference  to  the  sign,  ••To  Let,"  put 
op  by  plaintiff  on  the  front  of  the  building, 
we  do  not  conclude  that  it  had  the  meaning 
and  effect  contended  for  by  the  defendants. 
The  plaintiff  testified  that  his  purpose  was 
to  minimize  the  damages.  We  have  no  rea- 
son to  conclude  that  such  was  not  the  case. 
The  plaintiff  at  all  times  opposed  all  indica- 
tions of  defendants'  intention  to  leave  the 
premises.  In  letters  to  them,  and  also  in 
conversation  with  them,  he  declared  that 
they  should  remain;  that  they  had  no  cause 
to  dissolve  the  lease.  Putting  up  a  sign,  ••To 
Let,*'  was  not  good  ground,  of  itself,  under 
the  circumstances.  Had  he  gone  further, 
and  leased  to  new  tenants,  it  would  not  have 
destroyed  his  recourse  against  his  tenant, 
if  the  purpose  was  to  allow  for  the  rent  col- 
lected.    Holden  v.  Tanner,  6  La.  Ann.  74. 

In  the  answer  to  the  appeal  the  appellee 
asks  that  the  judgment  be  amended  so  as 
to  increase  the  interest  allowed  from  6  per 
cent  to  8  per  cent  on  the  principal  allowed 
by  the  Judgment  We  are  informed  that  it 
was  an  oversight  The  contract  of  lease, 
stipulating  8  per  cent.,  was  annexed  to  the 
petition,  and  shows  the  amount  due  as  in- 
terest, and  renders  it  manifest  that  there 
was  error  as  stated  in  preparing  the  petition. 
Similar  differences  arising  from  error  have 
been  amended  by  reference,  to  the  document 
annexed  to,  and  forming  part  of,  the  peti- 
tion. Brumfield  v.  Mortee,  16  La.  116;  Smith 
V.  Nash,  5  La.  Ann.  575.  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  it  is,  amended  by  in- 
creasing the  interest  allowed  from  5  per 
cent  to  8  per  cent  As  amended,  the  Judg- 
ment is  afBrmed,  at  appellee's  costs. 


(60  La.  Ann.  846) 

cm  OP  LAKE  CHARLES  et  ai.  v.  POLICE 

JURY  OF  PARISH  OP  CALCASIEU 

et  si.     (No.  12,722.) 

(Sapreme  Court  of  Louisiana.     March  21, 
1808.) 

TaZATIOV— POWSBS    OV    POLICa    JURT— PRS8CRtF> 
TION. 

1.  The  police  jurv,  in  the  exercise  of  the  pow- 
er of  taxation  with  which  it  is  dothed  under 


the  constitution  and  laws,  met  by  the  claim  of 
a  municipal  corporation  tnat  part  of  the  parish 
has  been  detached,  and  added  to  the  municipal 
corporation,  is  not  saspended  in  the  exercise  of 
the  power  of  taxation  by  such  claim  of  the 
city,  but  may  levy  the  parochial  taxation,  and 
thus  present  for  judicial  determination  the  con- 
flicting pretensions  of  the  city.  Const  arts.  249, 
250,  et  seq.;  Act  1892.  No.  105;  Torian  v. 
Shayot,  17  South.  203,  47  La.  Ann.  589. 

2.  The  prescription  of  personal  actions  can- 
not be  applied  to  deprive  a  political  corporation 
of  the  function  of  taxation  vested  in  it  by  the 
constitution,  and  which  the  corporation  can- 
not surrender. 

Watkins,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  Calcasieu;  8.  D.  Read,  Judge. 

Action  by  the  city  of  Lalce  Charles  and  oth- 
ers against  the  police  Jury  of  Cslcaslen  par- 
ish and  others  to  enjoin  the  collection  of 
certain  taxes.  From  a  Judgment  dismiss* 
ing  the  suit  plaintiffs  appeaL    Affirmed. 

Jerry  D.  Cline,  City  Atty.  (Paul  A,  Som- 
payrac,  of  counsel),  for  appellants.  A.  P. 
MltcheU,  Dist  Atty.,  B.  L.  Wells,  and  Wil- 
liams &  Segur,  for  appellees. 

MILLER,  J.  The  appeal  is  by  the  plaintiff 
from  the  Judgment  dismissing  its  suit  to  enjoin 
the  defendants  from  collecting  parish  taxes 
within  the  territory  claimed  to  haye  become  part 
of  the  dty  of  Lake  Charles,  under  appropriate 
proceedings  for  the  annexation  of  such  territory. 
In  1884  proceedhigs  were  conducted  under  Act 
Na  110  of  1880  for  the  extension  of  the  Urn- 
its  of  the  city  of  Lake  Charles,  so  to  take  in 
the  territory  within  which  the  police  Jury 
now  asserts  the  right  to  levy  perish  taxes. 
The  annexation  was  deemed  accomplished 
under  the  act  of  1880;  but  this  court  reached 
the  conclusion  in  1895  that  the  act  (tf  1880 
conferred  no  warrant  for  the  annexation  of 
territory  to  the  area  of  towns  and  cities. 
Torian  v.  Shayot  47  La.  Ann.  588,  17  South. 
203.  Yet  acting  on  the  theory  of  the  valid- 
ity of  the  proceedings  In  1884,  the  city  of 
Lake  Charles,  from  and  after  that  date, 
seems  to  have  levied  taxes  on  the  territory 
in  controversy,  extended  streets  through  it 
and  exerted  within  the  territory  the  func- 
tions of  municipal  government  In  1892  the 
legislature  enacted  the  statute  to  authorize 
the  extension  of  the  limits  of  cities  and 
towns.  Sess.  Acts  1882,  p.  105,  Act  No.  105. 
In  1894  proceedings  were  renewed  by  the 
city  for  the  inclusion  within  its  limits  of  the 
territory  sought  to  be  added  in  1884;  but  it 
is  charged  by  the  police  Jury  of  the  parish  of 
Calcasieu,  from  which  the  territory  is  taken, 
that  the  proceedings  under  the  act  of  1892 
are  wholly  void,  because  of  nonobservance 
of  the  requisites  of  the  act  In  this  condi- 
tion, the  police  Jury,  in  1887,  directed  the  as- 
sessment of  parish  taxes  on  all  property  in 
the  area  claimed  to  have  been  brought  with- 
tai  the  city  limits  by  the  annexatton  proceed- 
ings. Thereupon  the  city  instituted  this 
suit  to  enjoin  the  police  Jury  from  causing 
to  be  assessed  for  taxation^  and  from  en- 
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forcing  taxation  on,  tlie  property  within  tbat 
area. 

The  petition  substantially  charges  that  the 
parish  authorities  are  seeking  to  collect  taxes 
on  property  within  the  limits  of  Lake 
Charles  not  subject  to  parochial  taxation, 
and  asks  for  an  injunction  against  this  al- 
leged usurpation  of  authority  by  the  police 
jury.  Omitting  exceptions  unnecessary  to 
be  considered,  the  defense  to  the  suit  is  sub- 
stantially the  invalidity  of  the  proceedings 
by  which  the  city  claims  the  addition  to  its 
limits;  hence  it  is  insisted  the  disputed  ter- 
ritory, part  of  the  parish  of  Calcasieu,  is  now^ 
as  it  has  been  at  all  times,  subject  to  the  tax- 
ing power  of  the  police  Jury;  and  these  de- 
fenses prevailed  in  the  lower  court.  The 
argument  for  the  city  insists  that,  the  act  of 
1892  authorizing  the  extension  of  the  limits 
•of  cities  and  towns,  the  presumption  is  in 
favor  of  the  validity  of  the  proceedings  un- 
der that  act,  and  that  the  power  of  the  city 
to  exert  Jurisdiction  within  the  territory  In 
controversy  cannot  be  collaterally  attacked 
by  the  police  Jury,  as  it  seeks  to  do  in  this 
suit  The  authorities  cited  in  this  connection 
have  had  our  consideration.  Under  the  facts 
of  this  case,  we  have  reached  the  conclusion 
that  the  taxpayer  can  contest  by  injunction 
the  levy  of  taxes  asserted  or  derived  from 
proceedings  to  annex  territory  to  cities  and 
towns.  To  that  decision  we  refer,— Dees  v. 
City  of  Lake  Charles  (iJoat  decided)  23  South. 
382. 

We  have  in  this  case,  as  defendant,  the  po> 
lice  Jury  of  Calcasieu,  a  portion  of  which  is 
the  tertitory  claimed  to  have  been  added  to 
Lake  Charles.  The  police  Jury,  clothed  by 
the  constitution  and  laws  with  the  power  of 
taxation*  in  the  exercise  of  that  power,  is 
met  by  the  injunction  of  Lake  Charles  and 
tl^e  assertion  that  part  of  the  parish  has 
been  withdrawn  from  the  Jurisdiction  of  the 
Jury,  and  added  to  the  city  by  proceedings 
to  which  the  Jury  was  no  party,  and  claimed 
to  have  been  consummated  under  the  act  of 
1892.  Can  we  hold  that  the  Jury  is  exclud- 
ed from  the  power  of  taxation  with  which  it  is 
vested,  merely  because  of  this  claim  on  the 
part  of  the  city,  or,  at  least,  that  the  police 
Jury  must  first  resort  to  a  direct  action  to 
test  the  validity  of  the  annexation  proceed- 
ings on  which  the  city  relies,  or  that  the  Jury 
must  seek  the  aid  of  a  suit  by  the  attorney 
general  to  determine  that  question,  before 
the  Juiy  can  exert  its  functions?  One  phase 
to  which  the  argument  leads  is  that  the  cit- 
izen may  be  subjected  to  tax  levies  both  by 
the  city  and  by  the  Jury.  Of  course,  we  do 
not  deal  with  that  limited  concurrent  power 
of  taxation  that  may  be  exerted  both  by  city 
and  parish  within  city  limits,  but  with  that 
taxation  tbat  must  be  exclusive  in  the  city 
or  parish.  The  same  line  of  argument  that 
undertakes  to  deny  to  the  Jury  any  right  to 
question  the  power  of  the  city  to  levy  taxes 
equally  applies  to  the  citizen.  He  may  be 
condemned  to  pay  to  the  Jury,  and.  when 


the  conflicting  right  to  tax  is  asserted  by  the 
city,  he  is  not  to  be  allowed  to  call  its  rights 
in  question.  We  put  this  consequence  of 
maintaining  the  theory  of  the  plaintiff's  case 
merely  as  illustrative.  We  have  consid- 
ered  the  subject  carefully,  and  have  given 
the  reasoning  in  the  Dees  Case,  on  which  we 
found  the  conclusion  that,  under  the  act  of 
1892,  the  citizen  can  question  the  validity  of 
the  annexation  proceedings.  We  do  not  feel 
at  liberty  to  apply  a  different  rule  to  the  po- 
lice jury.  We  cannot  hold,  when  the  jury, 
in  the  exercise  of  its  powers,  encounters  the 
claim  of  a  city  or  town  that  part  of  the  par- 
ish has  been  detached  for  all  purposes  of 
parochial  taxation,  and  brought  within  the 
limits  of  the  city,  that  the  parish  must  de- 
sist, accept  the  pretensions  of  the  city,  or 
invoke  the  other  method  of  procedure  the  ar- 
gument supposes  to  be  necessary.  At  least, 
we  hold  no  such  procedure  is  necessary  un- 
der the  circumstances  shown  by  the  record, 
of  a  municipal  corporation  claiming  jurisdic- 
tion for  years  over  the  disputed  territory, 
with  absolutely  no  law  to  sustain  the  claim, 
and  when,  as  It  seems  to  us,  the  attempt, 
under  the  act  of  1892,  to  accomplish  the  an- 
nexation, treated  the  act  as  dbecting  curative 
proceedhigs,  though  it  had  no  such  purpose. 
Instead  of  the  preliminaiy  petition  requhred 
by  the  act»  there  is  a  petition  signed  by  parties 
residing  in  the  city,  as  well  as  by  those  re- 
siding in  the  territory  to  be  added,  with  no 
satisfactory  proof  that  these  last— i.  e.  the 
number  required-~ever  petitioned  for  the  an- 
nexation; and,  instead  of  two  elections  sep- 
arately held,  there  is,  without  the  slightest 
warrant  in  the  act,  an  election  held  of  the 
electors  of  the  city,  and  of  the  electors  of 
the  territory  sought  to  be  annexed.  As  we 
read  the  record,  there  is  no  adequate  proof 
of  a  majority  vote  for  the  annexation,  cast 
by  the  electors  of  the  territory  to  be  added, 
nor  of  the  expression  of  the  voters  in  the 
city,  if,  indeed,  the  method  of  voting  admit- 
ted of  any  such  proof.  It  seems  to  us  that 
the  contrast  between  tbe  proceeding  in  1894 
and  the  requisites  of  the  act  of  1892  is  too 
marked  to  admit  the  least  sanction,  under 
that  act,  to  the  attempt  at  annexation  in 
1894.  In  our  view,  the  city  has  failed  to 
sustain  its  demand.  Act  No.  110  of  1880 
gave  no  authority  for  tbe  asserted  extension. 
The  act  of  1892  was  on  the  statute  book 
when  the  proceedings  for  the  extension  were 
concluded  at  the  later  period,  but,  as  al- 
ready indicated,  there  was  no  compliance 
with  the  act 

The  city  has  pleaded  the  prescription  of  10 
years,  and  the  closely  connected  defense  of  es- 
topp^  is  pleaded,— 1x)th  defenses  founded  on 
the  administraticNi  of  the  city  over  the  dis- 
puted territory.  We  cannot  apply  prescription 
to  deprive  a  political  corporation  of  govern- 
mental functions  incapable,  in  our  view,  of 
surrender.  The  text-books  and  decisions  of 
other  states  in  which  cases  have  arisen  under 

statutes  like  ours  have  arisen  recognize,  under 

Digitized  by  VjUUVLC 


878 


23  SOUTHERN  REPORTER. 


(La. 


certain  drcoinstances,  an  estoppel  of  any  ques- 
tion by  the  Individnal  of  the  existence  of  the 
municipal  government  nnder  which  he  lives, 
and  by  which  he  has  been  benefited.  We  reach 
the  conclusion  in  Dees  v.  City  of  Lake  Charles 
that  there  is  no  basis  hi  that  case  for  the  es- 
toppel of  the  taxpayer,  and  in  our  examination 
we  have  given  full  weight  to  the  authorities 
cited  by  the  city.  We  cannot  find  the  basis 
to  hold  that  the  police  jury  is  estopped  or 
could  by  any  act  or  conduct  preclude  itself  from 
exerting  its  functions  of  govemment,>-that  is 
to  say,  from  levying  the  taxes  for  the  present 
and  future;  but  we  reserve  and  express  no 
opinion  as  to  the  right  of  the  jury  to  assert  at 
this  period  the  power  of  taxation  of  property 
in  the  disputed  territory,  which  the  jury  has 
not  exercised  for  some  years. 

We  have  given  careful  attention  to  this  case 
and  that  of  Dees  against  the  city.  If  we  have 
not  dealt  specially  with  each  phase  of  the  argu- 
ment and  authorities  cited  on  behalf  of  the 
city,  none  the  less  the  case,  in  all  Its  aspects, 
has  had  our  full  consideration;  but  we  have 
deemed  the  decision  controUied  by  the  views 
expressed  in  this  opinion.  We  are  deeply  sen- 
sible of  the  inconveniences  that  may  result, 
but  find  no  escape  from  remitting  the  city  to 
appropriate  proceedings  for  the  annexation 
sought  in  1884,  without  any  law  for  it,  and 
again  attempting  in  1894,  without  conforming 
to  the  requisites  exacted  by  the  act  of  188<2. 
Our  decision  will  at  least  carry  the  compensat- 
ing Denefit  of  settling  a  question  of  embar- 
rassment to  the  parties  In  the  past,  and  apt  to 
cause  trouble  hi  the  future,  unless  adjusted  hi 
the  mode  open  to  the  city  of  complying  with 
the  act  of  1892.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed,  with  costb. 

WATKINS,  J.  (dissenting).  This  suit  pre- 
sents a  controversy  between  two  political  cor- 
porations,—the  dty  of  Lake  C!harles,  situated 
in  the  parish  of  C!alcasieu,  on  the  one  side,  and 
the  parish  of  Calcasieu,  on  the  other,— each  one 
of  which  asserts  the  legal  right  to  exercise  ju- 
risdiction over  certain  disputed  territory,  and 
to  collect  taxes  and  licenses  therein;  and  the 
question  to  be  decided  Is  whether  the  said  dis- 
puted territory  has  been  legally  brought  into 
the  corporation  of  the  city  of  Lake  Charles  by 
annexation  proceedings  in  conformity  to  spe- 
cial enabling  statutes  governing  same.  The 
city  of  Lake  Charles,  through  its  mayor,  join- 
ed by  several  of  its  taxpaylng  inhabitants,  al- 
leges that  the  police  jury  of  the  parish  of  Cal- 
casieu, by  a  resolution  duly  adopted  on  the 
8th  of  July,  1897,  instructed  the  assessor  there- 
of to  make  an  assessment  for  the  year  1897  of 
all  personal  and  real  property  which  is  situat- 
ed within  the  limits  described  in  an  exliiblt 
which  is  attached  to  the  petition,  except  the 
territory  that  Is  described  In  Act  No.  79  of 
1SG7,  Incorporating  said  town,  and  that,  In  ac- 
cordance with  the  aforesaid  resolution,  the 
assessor  performed  the  duty  required  at  his 
hands  and  assessed  the  property  aforesaid  at 


the  valuation  of  ^73,960,  for  the  purposes  of 
an  ad  valorem  taxation;  that.  In  the  aforesaid 
police  jury  ordinance,  the  parish  tax  collector 
was  required  to  extend  parish  taxes  upon  his 
tax  rolls  predicated  upon  that  assessment,  and 
to  collect  the  same  of  the  owners  of  the  prop- 
erty thus  assessed,  and  also  to  collect  a  license 
tax  from  all  persons  residing  or  doing  business 
within  the  area  specified,  for  and  during  the 
year  1897;  that  on  the  13th  of  July,  1897,  the 
president  of  the  police  jury  issued  a  proclama- 
tion giving  notice  to  the  taxpayers  within  the 
specified  territory  that  they  would  be  required 
to  pay  parish  taxes  for  the  year  1897  and 
succeeding  years,  and  also  giving  notice  to  all 
persons  doing  business  therein  that  they 
would  be  required  to  pay  parish  licenses  for 
the  year  1897  and  subsequent  years,  and  that. 
If  they  paid  either  taxes  or  licenses  to  the 
revenue  officers  of  the  city  of  Lake  Charles, - 
they  would  do  it  at  thehr  peril;  that  the  sher- 
iff and  tax  collector  of  the  parish  of  Calcasieu, 
acting  under  the  authority  of  the  foregoing 
resolution.  Is  seeking  to  enforce  the  collection 
of  the  aforesaid  property  and  license  taxes,  the 
aggregate  amount  of  which  property  tax  will 
be  about  $7,730,  and  the  license  tax  about 
$1,100.  The  petitioners  then  represent  that 
the  aforesaid  resolutions,  and  the  acts  and  pro- 
ceedings of  the  aforesaid  parish  officers  there- 
under, constitute  and  are  an  unlawful  attempt 
to  devest  the  dty  of  Lake  Charles  of  the  pow- 
er of  taxation  over  a  great  part  of  the  property 
situated  within  its  corporate  limits,  with 
which  right  and  power  It  has  been  endowed  by 
the  laws  of  the  state;  that  said  ordinance  and 
the  proceedings  thereunder  constitute  *an  at- 
tempted usurpation  of  the  power  of  taxation 
by  the  parish  of  Calcasieu;  and  that  said  pro^ 
ceedings  are  illegal  and  void  and  vexatious 
and  harafssing  to  your  petitioners;  and  that  a 
writ  of  Injunction  Is  necessary.  The  prayer  for 
relief  is,  substantially,  in  keeping  with  the 
petition,  and  that  the  tax  assessed  and  at- 
tempted to  be  collected  be  declared  null,  and 
their  injunction  perpetuated.  The  parish  of 
(^casieu  appeared  by  counsel,  and  excepted 
to  the  want  of  citation,  and,  upon  the  same 
date,  filed  a  plea  of  no  cause  of  action,  without 
making  any  reservation  of  his  exception  to  the 
want  of  citation.  The  plea  of  no  cause  of  ac- 
tion is  predicated  upon  the  following  grounds, 
viz.:  (1)  That  the  plaintiff  asserts  no  exclu- 
sive right  to  collect  the  taxes  in  question;  (2) 
that  the  plaintiff  has  no  interest  In  asserting 
the  nullity  or  illegality  of  the  parish  taxes 
sought  to  be  collected;  (3)  that  if,  as  alleged, 
plaintiff  has  any  authority  to  collect  city  taxes 
on  the  property  described,  that  does  not  pre- 
vent the  exercise  of  that  right  by  the  parish: 
(4)  "that  the  petition  does  not  allege  that  the 
parish  of  Calcasieu  is  in  any  manner  Interfer- 
ing with,  or  will  interfere  with,  the  collection 
of  any  taxes  or  licenses  that  may  be  due  to  the 
dty,  and  therefore  no  injury  could  result  to 
the  plaintiff";  (5)  that  the  attempt  to  bring 
the  parish  Calcasieu  into  court  by  citation 
to  the  president  of  the  police  jury  is  not  au- 
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thorlssed  by  law,  for  the  reason  that  be  has  no 
lawful  authority  to  stand  In  judgment  for  the 
parish.  The  aforesaid  exceptions  haying  been 
overruled  by  the  judge  a  quo,  the  parish  of 
Calcasieu,  represented  by  counsel,  filed  an  an- 
swer, first  pleading  the  general  issue,  and  then 
specially  averring  (1)  that  th^  parochial  au- 
thorities have  never  attempted  to  exercise  ju- 
risdiction over  any  part  of  the  parish  of  Cal- 
casieu, or  to  collect  taxes  on  property  or  li- 
censes from  persons  in  said  parish  in  any 
other  manner  than  that  authorized  by  law;  (2) 
that  the  dty  of  hake  Charles  has  not  now, 
and  never  had,  any  jurisdiction  whatever  over 
any  part  of  the  territory  In  said  parish  that 
is  contained  within  the  limits  specified  in  the 
exhibit  annexed  to  the  petition,  except  the 
part  of  said  territory  incorporated  as  the  town 
of  Lake  Charles  by  Act  No.  7d  of  1867;  (3) 
that  the  dty  of  Lake  Charles  has  not  now,  and 
never  had,  any  authority  or  capacity  to  collect 
taxes  on  property,  or  license  taxes  on  persons 
within  any  part  of  said  territory  outside  of  the 
limits  oC  said  town  as  fixed  in  said  inc(»npora« 
tion  act  of  1867.  The  answer  then  avers  that 
any  attempt  on  the  part  of  the  authorities  of 
the  dty  to  collect  taxes  outside  of  that  limit 
is  "a  dear  usurpation  of  authority,  ultra  vires, 
and  void.*'  In  an  amended  answer,  the  de- 
fendant avers  that  the  city  of  Lake  Charles 
has  not  now,  and  never  had,  any  capacity  or 
right  to  exerdse  jurisdicticxi  over  any  part  of 
the  territory  in  the  parish  of  Calcasieu,  except 
that  part  which  was  incorporated  in  1867,  and 
no  right  or  capacity  to  collect  taxes  in  any 
other  territory;  and  its  prayer  is  to  that  ef- 
fect On  the  trial  there  was  judgment  in  fa- 
vor of  the  defendant  and  the  plaintiff  has  ai>- 


In  the  first  place,  I  am  of  opinion  that  the 
defendant  should  have  stood  on  its  exception 
to  the  want  of  citation  until  it  was  formally 
passed  upon  by  the  court,  and  that  its  having 
filed  a  plea  of  no  cause  of  action,  on  the 
same  date  and  at  the  same  time,  although  on 
a  separate  paper,  was  an  abandonment  of 
the  exception.  In  addition  to  this,  the  plea 
of  no  cause  of  action  so  far  trenches  upon 
the  merits  that  it  should  be  pn^erly  treated  as 
an  answer;  and,  as  such,  it  was  a  waiver  of 
the  exception  to  the  citation.  In  this  court 
the  defendant  parish  answers  the  appeal,  and 
prays  for  an  amendment  of  the  decree  so 
as  to  perpetually  enjoin  the  plaintiff  from  at- 
tempting to  collect  taxes  within  the  prohibit- 
ed area  outside  of  the  incorporation  of  1867, 
while  the  defendant  tax  collector  appears  and 
answers  the  appeal,  and  afi^ms  that  the 
judgment  appealed  from  is  correct  Plain- 
tiff's and  appellant's  counsel  appear  in  this 
court  for  the  purpose  of  filing  a  plea  of  10 
years'  prescription  against  the  demands  and 
counterclaims  of  the  defendant,  based  upon 
the  averment  that  since  the  year  1884  the 
parish  of  Calcasieu  has  not  had  the  right  to 
exercise  the  power  of  taxation  over  property 
and  persons  situated,  within  the  territory  an- 
nexed by  said  city  Ln  that  year;  but,  if  such 


right  in  reality  existed,  prescription  is  urged 
in  bar  of  its  assertion  after  the  lapse  of  10 
years. 

The  foregohig  statement  of  the  pleadings 
evidences  the  fact  that  the  controversy  is 
with  regard  to  the  validity  of  certain  pro- 
ceedings which  were  taken  in  1884  and  in 
subsequent  years  by  the  dty  of  Lake  Charles 
and  the  people  of  that  portion  of  the  parish 
of  Calcasieu  which  were  contiguous  thereto,' 
for  the  purpose  of  incorporating  same  into 
said  city,  though  the  plaintiff  did  not,  spe- 
dfically  and  in  terms,  assert  any  right  there- 
under, and  notwithstanding  the  defendant 
does  in  his  answer  particularly  and  specially 
disavow  the  plaintiff's  capacity  and  authori- 
ty thereunder.  Each  of  the  parties  contents 
itself  with  the  assertion  that  it  has  the  legal 
right  to  assess  and  collect  property,  taxes, 
and  licenses  within  the  disputed  territory, 
coupled  with  an  allegation  that  the  other  has 
not  the  right  to  collect  same.  It  is  plain  to 
my  mind  that  this  is  a  collateral  attack  made 
upon  the  legality  of  the  aforesaid  annexation 
proceedings,  and  not  a  direct  action  for  their 
annulment.  In  his  reasons  for  judgment  the 
lower  judge  says:  ''Each  of  the  parties  to 
this  action  claims  the  right  to  impose  and 
collect  taxes  on  persons  and  property  of  the 
territory  described  in  the  pleadings.  Prior  to 
1884,  the  defendant  [parish  of  Calcasieu],  for 
a  long  series  of  years,  had  exercised  this  au- 
thority without  dispute;  and  from  1884  to  the 
present  year  the  plaintiff  city  of  Lake  Charles 
continuously  and  exclusively  enjoyed  those 
functions  and  emoluments;  and  it  appears 
[that]  the  defendant  now  seeks  to  resume 
the  control  and  oust  the  plaintiff  from  that 
enjoyment  The  plaintiff  [city]  seelcs  to  en- 
join this  act  of  the  defendant  [parish],  who 
resists  plaintiff's  action  on  the  ground  that 
the  parish  was  at  one  time  vested  by  undis- 
puted law  with  this  muniment  of  authority, 
and  has  never  been  le^Uy  devested  thereof." 
The  judge  then  makes  this  observation,  viz.: 
"Considering  the  points  involved  as  presented 
by  plaintiff,  the  first  which  occurs  is  whether 
or  not  defendant  can  proceed  to  levy  and  col- 
lect these  taxes  until  plaintiff  has  been  oust- 
ed from  authority  by  proceedings  In  quo  war- 
ranto." He  then  proceeds  to  show  in  what 
respect  that  remedy  would  prove  unavailing, 
and  he  prefaced  his  reasons  therefor  with  this 
statement  viz.:  "Ine  town  council  of  the 
town  of  Lake  Charles  was  created  by  statute, 
with  defined  limits  of  power  and  territory, 
and  subsequently  declared  those  limits  ex- 
tended by  its  own  proceedings;  and,  during 
years  following  this  declaration,  [the  city] 
imposed  and  enjoyed  the  revenues  derived 
from  the  added  territory.  These  acts  may 
have  been  Illegal,  and  yet  not  of  such  a  na- 
ture as  to  cause  virtual  dissolution  of  the 
original  charter  of  the  corporation;  and  the 
legality  of  that  original  charter  is  not  in 
question."  There  can  be  no  doubt  of  the  cor- 
rectness of  the  opinion  expressed  in  respect 
to  proceedings  by  ^a^of^.^uy^w^nn^^^^ 
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is  an  action  In  the  ordinary  form.  The  paro- 
chial authorities  of  Calcasieu  parish,  after 
having  acquiesced  in  the  condition  of  things 
incident  to  the  proceedings  for  the  extension 
of  the  corporate  limits  of  the  city  in  1884, 
ceased  to  collect  taxes  on  property,  or  licenses 
of  persons  residing  within  the  extended  city 
limits,  and  permitted  the  city  authorities  to 
exercise  all  the  rights  and  authority  of  mu- 
nicipal dominion  therein,  and,  inter  alia,  to 
assess  and  collect  taxes  and  licenses  until 
1806  (a  period  of  more  than  10  years),  when 
they  suddenly  change  their  attitude  towards 
the  city,  and  without  notice  to  the  constituted 
authorities  thereof,  or  any  action  to  annul 
and  revoke  said  extension  proceedings  as  il- 
legal and  void,  proceed  with  the  assessment 
of  taxes  within  the  area  of  the  new  city  lim- 
its as  though  same  had  no  actual  and  phys- 
ical existence.  Alleging  this  state  of  things 
to  be  an  illegal  and  unwarranted  assump- 
tion on  the  part  of  the  parish,  and  an  illegal 
exercise  of  authority,  the  city  sued  out  an  in- 
junction for  the  protection  of  its  rights  un- 
der the  extension  proceedings  and  mainte- 
nance of  its  municipal  authority  and  right  of 
possession  thereunder,  joined  by  certain  of 
the  property  taxpayers  thereof.  This  Is  there- 
fore an  action  by  the  city  of  Lake  Charles 
for  the  protection  of  her  status  quo,  coupled 
with  an  injunction.  In  my  conception,  this 
suit  does  not  legally  raise  or  put  at  issue  the 
legality  of  the  annexation  proceedings.  The 
plahitilTs  petition  distinctly  avoids  any  refer- 
ence thereto;  and,  notwithstanding  the  de- 
fendant's answer  inveighs  against  them,  it 
does  not  assert  their  absolute  nullity  be- 
cause of  noncompliance  with  the  require- 
ments of  the  annexation  statute  of  1882,  par- 
ticularizing them.  While  the  defendant's  an- 
swer does  charge,  in  general  terms,  that  the 
annexation  proceedings  were  ultra  vires  and 
void,  there  is  nothing  to  hidlcate  the  grounds 
upon  which  reliance  is  placed  to  sustain  that 
proposition.  It  is  well  settled  by  many  deci- 
sions of  this  court  that  an  absolute  nullity 
may  be  asserted  and  proved  in  any  manner 
and  at  any  time;  and  same  is,  as  a  general 
rule,  incurable  by  silence  during  any  length 
of  time.  Grevemberg  v.  Bradford,  44  La. 
Ann.  400,  10  South.  786.  But  this  rule  does 
not  go  to  the  length  of  excusing  the  want  of 
averment  of  its  existence. 

The  plaintiff's  counsel  contends  that,  in  the 
proceedings  for  the  extension  of  the  city  lim- 
its, Lake  Charles,  as  a  municipal  corporation, 
acted  under  the  authority  of  law,  the  provi- 
sions of  which  were  substantiaUy  complied 
with  in  the  annexation  proceedings,  and  that, 
through  that  instrumentality,  de  jure  munici- 
pal authority  was  established  over  the  annex- 
ed territory,  and  that  same  had  been  contin- 
uously maintained  and  enforced  thereon  by 
the  city  authorities  for  a  period  of  more  than 
12  years  thereunder.  Acts  No.  110  of  1880 
and  No.  105  of  1892.  His  further  contention 
is  that  a  municipal  corporation  exercising  ju- 
risdiction over  a  specified  territory  has  a  right 


of  action  against  a  quasi  political  corporation 
seeking  to  usurp  its  authority  within  its  lim- 
its. His  further  contention  is  that  the  Juris- 
dictional rights  of  a  quasi  political  corpora- 
tion over  a  given  territory,  in  which  a  munici- 
pal corporation  has  for  many  years  exercised 
jurisdiction,  in  accordance  with  law  and  with- 
out protest,  are  prescribed  in  10  years,  the 
right  being  personal.  But,  In  our  conception, 
this  case  does  not  present  the  question  last 
stated.  The  defendant  parish,  disregarding 
the  city's  uninterrupted  and  peaceable  pos- 
session and  administration  of  territory  which 
had  been  annexed  thereto,  for  more  than  10 
years,  undertook  to  assess  and  collect  taxes 
and  licenses  therein,  nolens  volens,  and  was 
met  and  restrained  from  so  doing  upon  the 
ground  that  the  act  was  a  usurpation  of  au- 
thority. The  suit  of  the  city  denies  the  do- 
minion and  authority  of  the  parochial  author- 
ities over  the  annexed  territory,  and  nothing 
more. 

In  my  opinion,  the  only  question  that  Is 
raised  or  which  can  be  decided  under  the 
pleadings  Is  whether  the  parish  of  Calcasieu 
had  the  right  to  thus  collaterally  attack  the 
rightfulness  and  validity  of  the  dominion 
and  authority  of  the  city  of  Lake  Charles 
under  the  proceedings  which  were  inaugu- 
rated under  the  statute  of  1892  for  the  pur- 
pose of  extending  the  territorial  limits  there- 
of. In  Torian  v.  Shayot,  47  La.  Ann.  589,  17 
South.  203,  et  seq.,  a  controversy  presenting 
many  of  the  issues  sought  to  be  presented 
In  the  instant  case  were  discussed  and  de- 
cided; hence  a  partial  analysis  of  the  opin- 
ion which  was  therein  rendered  by  the  chief 
justice,  speaking  for  the  court,  will  prove 
Instructive,  and,  in  some  respects,  control- 
ling. The  police  jury  of  the  parish  of  La- 
fayette brought  suit  against  the  defendant, 
Shayot,  for  a  license  or  occupation  tax  of  the 
year  1893,  alleging  that  he  had  during  that 
year  been  engaged  In  retailing  liquors  within 
the  territorial  limits  and  Jurisdiction  of  the 
parish,  as  established  by  law,  and  outside 
the  limits  of  the  corporation  of  the  town  of 
Lafayette,  as  fixed  and  defined  by  Act  No. 
Ill  of  1869.  The  defendant  resisted  the 
plaintiff's  demand  for  the  payment  of  a  li- 
cense on  the  ground  that  under  the  author- 
ity of  Act  No.  110  of  1880,  the  town  of  La- 
fayette was  enlarged  so  as  to  embrace  the 
territory  in  which  he  resided,  and  over  which 
the  parochial  authorities  of  Lafayette  parish 
had  no  legal  jurisdiction  or  authority.  On 
the  issues  thus  raised,  and  contentions  there- 
in made,  the  court  substantially  said  that  the 
town  of  Vermilllonville,  afterwards  named 
Lafayette,  was  first  chartered  by  an  act  of 
the  legislature  of  1836,  and  that  by  subse- 
quent acts,  in  1869  and  1878,  its  powers  of 
administration  were  enlarged;  that  In  1880 
an  act  of  the  legislature  was  adopted,  the 
purport  of  which  was  to  prescribe  the  man- 
ner in  which  the  charter  of  cities  and  towns 
might  be  amended  or  changed;  and  that  In 
1884  the  municipal  ^u|goj^tl^(j1ihjg{g«» 
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of  Lafayette  inaugurated  proceedings  having 
in  view  the  extension  of  its  territorial  limits 
in  keeping  with  the  supposed  authority  of 
the  act  of  1880.  In  this  condition  of  things, 
the  parish  of  Lafayette  seemingly  acqui- 
esced, and  forebore  to  assess  or  attempt  to 
collect  taxes  within  the  limits  of  the  afore- 
said extension,  until  1882,  when  the  license 
tax  resisted  was  levied.  In  argument,  the 
position  was  taken  by  the  parish  '*that  the 
annexation  was  authorized  and  warranted  by 
no  law  in  existence  at  the  time  [so  states  our 
opinion],  and  that  the  action  of  the  town 
council  was  ultra  vires,  and  the  whole  pro- 
ceedings were  absolutely  null  and  void  and 
of  no  effect;  that,  therefore,  its  own  powers 
remained  unimpaired."  The  opinion  points 
out  that  no  other  statutes  on  that  subject 
were  in  existence  than  those  of  1880  and 
1882,  and  that  the  annexation  proceedings 
were  '*taken  upon  the  assumption  that  they 
were  authorized  by  the  former  act"  Pro- 
ceeding with  the  discussion  of  the  subject 
on  that  line,  the  opinion  of  the  court  holds, 
on  the  authority  of  several  adjudicated  cas- 
hes, that  "neither  Act  No.  49  of  1882  standing 
alone,  nor  that  act  blended  or  connected 
with  Act  No.  110  of  1880,  is  a  sufficient  ba- 
sis for  the  annexation  claimed."  With  di- 
rect reference  to  the  foregoing  conclusion, 
the  opinion  makes  the  following  statement, 
viz.:  "The  next  questions  are  (1)  whether, 
under  this  condition  of  law  and  fact,  the 
parish  of  Lafayette  would  have  had  the 
right  to  have  proceeded  directly  on  in  the 
performance  of  its  duties  under  its  legal 
powers,  regardless  of  the  annexation,  forcing 
parties  who  might  set  up  rights  based  upon 
the  hypothesis  that  the  annexation  proceed- 
ing had  devested  the  parish  of  its  Jurisdic- 
tion in  the  annexed  territory  to  have  re- 
course to  legal  proceedings  to  make  good 
their  claim,  or  whether  it  would  have  been 
forced  to  halt,  and  have  been  relegated  to  an 
action  by  the  police  Jury  to  have  the  pro- 
ceedings set  aside  and  declared  null,  or  to 
have  sought  relief  through  a  public  action 
by  the  state  through  the  attorney  general; 
and  (2)  whether,  if  it  had  originally  the  right 
to  have  Ignored  the  annexation,  and  to  have 
forced  the  parties  to  have  come  in  by  way 
of  defense,  whether  it  has  lost  any  of  its 
rights  in  the  premises  by  its  subsequent 
conduct,  and,  if  so,  to  what  exent  it  has 
done  so.  If  there  had  been  legal  authority 
for  the  annexation  of  territory  to.  the  town 
of  Vermillionville  through  designated  for- 
malities, which  had  not  been  strictly  fol- 
lowed, the  first  of  these  questions  would 
have  been  presented  to  us  under  a  phase  dif- 
ferent from  that  in  which  it  is  actually  be- 
fore us,  wherein  it  is  claimed  that  there  was 
an  absolute  want  of  power  and  authority  to 
do  the  act  which  was  attempted.  It  is  from 
this  point  we  have  to  discuss  the  matter." 
And,  in  the  course  of  the  further  discussion 
of  the  question,  the  opinion  holds,  on  the 
authority  of  Railroad  Co.  v.  Maquilkin,  12 


Kan.  303,  that  "the  annexation  of  the  prop- 
erty to  the  said  (town)  was  void,  not  for 
any  irregularity  merely  in  the  annexation 
proceedings,  but  void  because  the  (town)  had 
no  power  to  annex  it" 

But  in  the  instant  case  an  exactly  opposite 
condition  of  things  exists;  for  it  appears 
that  in  the  year  1804  (three  years  prior  to  the 
assessment  of  the  taxes  which  provoked  the 
opposition  of  the  plaintiffs)  the  city  of  Lake 
Charles  proposed.  In  a  manner  it  deemed  in 
conformity  to  Act  No.  105  of  1892,  to  amend 
its  charter,  and  in  respect  to  which  counsel 
for  plaintiffs  make  the  following  statement 
In  their  brief,  viz.:  "Extension  in  the  Year 
1804.  In  the  year  1894  the  city  of  Lake 
Charles,  desiring  to  amend  its  charter,  and 
also  to  set  at  rest  all  doubts  of  the  legality 
of  the  extension  of  its  territorial  limits,  made 
in  the  year  1884,  submitted,  in  Amendment 
No.  1  (Tr.  p.  110  et  seq.),  the  proposal  to  an- 
nex the  property  It  sought  to  annex  in  said 
year.  We  will  discuss  seriatim  the  require- 
ments of  Act  No.  105  of  1802,  and  the  com- 
pliance therewith  by  the  city  of  Lake  Charles 
in  extending  its  limits  in  the  year  1894,  but, 
before  doing  so,  will  direct  the  court's  at- 
tention to  the  Important  difference  between 
the  attempt  to  perform  an  act  not  authorized 
by  law  and  the  accomplishment  of  an  act 
unquestionably  authorized."  Counsel  then 
observes  that  "the  city's  power  to  extend  its 
territorial  corporate  limits  in  1884  is  ques- 
tioned by  the  defendants  in  that  case;  but 
the  extension  made  in  1894  is  questioned  on 
a  different  ground,  namely,  that  there  was 
not  a  strict  compliance  with  the  mode  of 
procedure  which  Act  No.  105  of  1892  directs." 
He  then  proceeds  to  detail  the  manner  in 
which  that  act  was  complied  with,  com- 
mencing with  the  petition  of  the  taxpayers, 
setting  forth  their  desire  to  have  the  corpo- 
rate limits  extended,  and  so  on  to  the  end. 
It  l8  unnecessary  to  reiterate  them. 

The  tiUe  of  Act  No.  105  of  1892  Is  of  the 
following  tenor,  to  wit:  "An  act  prescril>- 
ing  the  manner  in  which  cities  and  towns  in 
this  state  ♦  ♦  ♦  may  extend  their  terri- 
torial corporate  limits  so  as  to  annex  there- 
to and  include  therein  lots  or  lands  contigu- 
ous and  adjacent  to  such  cities  and  towns." 
The  first  section  provides  that  the  desire  of 
bona  fide  owners  of  lots  or  lands  contiguous 
to  the  corporate  limits  of  a  town  to  have 
same  annexed  thereto  shall  sign  and  pre- 
sent a  petition  to  that  effect  to  the  corporate 
authorities,  accompanied  with  an  accurate 
plat  of  survey  of  such  lot  or  land.  Section  3 
provides  that,  upon  the  reception  of  such 
petition  and  plat  of  survey,  the  municipal 
authorities  of  the  town  shall  "order  an  elec- 
tion to  be  held  by  the  qualified  electors  re- 
siding in  and  iipon  the  lots  of  land  proposed 
to  be  annexed  to  such  contiguous  and  ad- 
jacent city  or  tovm,  submitting  the  proposi- 
tion to  be  voted  on  at  such  election,"  etc. 
Section  4  prescribes  the  mode  and  manner  of 
holding  said  election.  Section  5  prescribes 
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the  qualification  of  voters,  etc.  Section  7 
provides  that,  in  case  the  vote  of  the  people 
residing  in  said  described  territory  be  favor- 
able to  such  annexation,  "then  the  municipal 
authorities  of  the  town  shall  have  authority 
to  order  an  election  held  ♦  •  •  by  the 
qualified  voters  residing  within  the  corpo- 
rate limits  of  such  city  'or  town,  •  •  • 
submitting  thje  proposition  to  be  voted  on  at 
such  election,  whether  they  concur  in,  con- 
sent and  accede  to,  such  proposed  annexa? 
tion  to  the  territorial  corporate  limits  of 
such  city  or  town."  On  this  basis  the  terri- 
torial corporate  limits  of  any  city  or  town 
in  the  state  may  be  legally  extended. 

Upon  the  foregoing  analysis  of  said  stat- 
ute, it  may  be  safely  affirmed  that  the  pro- 
ceedings taken  in  1894,  by  the  electors  who 
resided  in  the  territory  adjacent  to  the  city 
of  Lake  Charles  who  desired  that  same 
should  be  annexed  thereto,  as  well  as  those 
taken  by  the  municipal  authorities  of  the  city 
of  Lake  Charles,  were  founded  upon  an  act  of 
the  general  assembly  of  1892,  which  conferred 
ample  and  undoubted  power  upon  them  for 
that  purpose;  and  it  may  be  likewise  affirmed 
that  the  only  question  which  is  open  to  inquiry 
and  decision  is  that  of  the  manner  in  which 
those  proceedings  were  conducted  and  perform- 
ed. On  this  hypothesis,  the  same  cannot  be 
assailed,  attacked,  or  inquired  into  in  a  collat- 
eral manner,  as  was  attempted  In  this  case 
by  the  police  jury  and  other  constituted  au- 
thorities of  the  parish  of  Calcasieu.  In  a  some- 
what parallel  case,  the  Michigan  court  held: 
"That  the  regularity  of  the  action  of  school  in- 
^apectcHTS  in  creating  or  changing  school  districts 
will  not  be  inquired  into  in  a  collateral  pro- 
ceeding. Their  action  is  the  exercise  of  a  pub- 
lic discretionary  power,  which  can  only  be  re- 
viewed, if  at  all,  by  some  direct  appellate  pro- 
cess authorized  by  law,  and  operating  upon  the 
proceedings  themselves,  to  affirm,  reverse,  or 
change  them.  The  same  rule  which  recognizes 
the  rights  of  (^cers  de  facto  applies  to  corpo- 
rations de  facto."  Clement  v.  Everest,  29 
Mich.  19.  In  that  case  (the  converse  of  the 
instant  one)  the  bill  of  complainant  had  for  ob- 
ject to  restrain  the  collection  of  acixool  taxes  in 
the  reorganized  school  district;  and  the  judg- 
ment against  the  complainant  was  reversed, 
and  he  was  relegated  to  a  direct  action  to  an- 
nul the  proceedings  of  the  school  inspectors. 
So,  in  the  case  of  Graham  v.  City  of  Greenville 
(recently  decided  by  the  supreme  court  of  Tex- 
as) 2  S.  W.  742,  a  similar  rule  of  jurisprudence 
was  applied  to  annexation  proceedings,  and 
therefrom  we  make  the  following  extract,  viz.: 
"But,  admitting  that  the  vote  was  taken  hi  a 
manner  xiot  sanctioned  by  constitution  and 
laws,  it  was  but  an  irregularity  which  did  not 
render  the  action  of  the  council  void,  and  ordi- 
nances passed  in  reference  to  the  annexed  ter- 
ritory of  no  effect  If  a  municipality  has  been 
illegally  constituted,  the  state  alone  can  take 
advantage  of  the  fact  in  a  proper  proceeding 
instituted  for  the  purpose- of  testing  the  validity 
of  its  charter.     When  the  question  arises  coL 


laterally,  says  Mr.  Cooley,  'the  court  will  not 
permit  its  corporate  character  to  be  questioned, 
if  it  appear  to  be  acting  under  the  color  of  law, 
and  recognized  by  the  state  as  such';  and  this 
though  the  manner  of  incorporation  prescribed 
by  the  constitution  had  not  been  followed,''*— 
citing  Cooley,  Const.  Lim.  311;  Town  of  Men- 
dota  V.  Thompson,  20  III.  200;  Kettering  v. 
City  of  Jacksonville,  50  lU.  89;  Bird  v.  Per- 
kins, 33  Mich.  2a  Mr.  Dillon  states  the  rule 
of  law  thus:  "In  proceedings  to  enforce  ordi- 
nances, the  illegality  of  the  corporate  organiza- 
tion cannot  be  shown  to  defeat  recovery.  In 
such  a  collateral  proceeding,  evidence  that  the 
corporation  Is  acting  aa  such  is  all  that  is  re- 
quhred."  DilL  Mun.  Corp.  S  418;  Town  of  De- 
corah  V.  Gillis,  10  Iowa,  234;  Coles  Co.  v.  Alli- 
son, 23  HI.  437;  Anderson  Co.  v.  Houston  &. 
G.  N.  R.  Co.,  52  Tex.  228;  Austhi  v.  Railroad 
Co.,  45  Tex.  234.  There  is  hi  the  record  a  cer- 
tified copy  of  the  opinion  of  the  Texas  court  in 
the  case  of  Graham  v.  City  of  Greenville. 
State  V.  Warner,  17  Lawy.  Rep.  Ann.  263  (s.  c. 
31  Pac.  25)  is  a  case  recently  decided  by  the 
supreme  court  of  the  state  of  Washlngtcm,  in 
which  there  is  a  general  collation  of  pertinent 
authority.  In  Bhrd  v.  Perkins,  33  Mich.  28,  it' 
was  held  "that,  in  an  action  of  trover  to  re- 
cover the  value  of  property  taken  and  sold  for 
village  taxes,  questions  of  the  regularity  of  the 
incorporation  of  the  vilhige  will  not  be  consid- 
ered," etc.;  citing  a  great  many  decisions. 
Chegaiy  v.  Jenkhis,  5  N.  Y.  376;  Walden  v, 
Dudley,  49  Mo.  419;  Undowood  v.  RobUison, 
106  Mass.  296;  KeUey  v.  Noyes,  43  N.  H.  209; 
Moore  v.  Allegheny  City,  18  Pa.  St  55;  HiU 
V.  Pigley,  25  111.  143;  Neth  v.  Crofut,  30  Conn. 
580;  McLean  v.  Cook,  23  Wis.  364;  Noland  v. 
Busby,  28  Ind.  154;  Lett  v.  Hubbard,  44  Ala. 
593;  Qore  v.  Masthi,  66  N.  C.  371;  Erskhie  v. 
Hohnbach,  14  Wall.  613.  In  Town  of  Decorah 
V.  GUlis,  10  Iowa,  234,  it  was  held  that  an  al- 
legation that  a  municipal  corporation  was  or- 
ganized in  an  Irregular  manner  does  not  con- 
stitute a  good  defense  to  an  action  for  a  vio- 
lation of  its  ordinances.  Morford  v.  linger,  8 
Iowa,  82.  I  am  of  the  ophiion  that  the  paro- 
chial authorities  acted  without  right  in  attempt- 
ing to  assess  and  collect  taxes  withhi  the  terri> 
tory  that  is  embraced  in  the  enlarged  limits  of 
the  city  of  Lake  Charles  in  the  manner  pro- 
posed, and  the  judgment  should  be  reversed. 
For  the  foregoing  reasons,  I  dissent  from  the 
opinion  of  the  majority. 


(50  La.  Ann.  366) 

DEES  V.  CITY   OP  LAKE  CHARLES. 

(No.  12,648.) 
(Supreme  Court  of  Louisiana.     March  21, 

1898.) 
Illboal  Taxation— Rbmbdt  bt  In  junction. 
The  citizen  sued  for  taxes 'by  a  municipal 
corporation  claiming  ^ower  to  levy  taxes  on  the 
territory  embracing  his  property,  under  the  pro- 
ceedings by  which  the  territory  is  alleged  to 
have   been  annexed  to  such   city,   may   resist 
the  collection  of  the  taxes  by  injunction,  when 
there  is  no  law  to  authorise  the  asserted  pro- 
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eeedlng,  or  when  at  a  later  period  the  reqoisfte 
law  is  enacted,  but  the  record  shows  no  sub- 
stantial compliance  with  the  statute  in  the 
proceedingr  on  which  the  corporation  relies. 
Act  No.  UO  of  1S80;  Torian  t.  Shayot,  17 
South.  203,  47  U.  Ann.  089;  Act  No.  105  of 
1892. 

Watkins,  J.,  dissenting. 

(Syllabus  hy  the  Court) 

Appeal  from  Third  justice  court,  parish  of 
Calcasieu;  J.  A  Kinder,  Judge. 

Action  by  Abbot  L.  Dees  against  dty  of 
Lake  Oharlea  to  reatTHln  the  collection  of  taxes. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afllrmed. 

Jerry  D.  dine,  City  Atty.,  for  appelant 
RandaQ  H.  Odom,  for  appellee. 

DULLER,  J.  The  defendant  appeals  firom 
the  Judgment  maintaining  the  injunction  ob- 
tained by  the  plaintiff,  restraining  the  collec- 
tion of  taxes  on  his  property  assessed  by  de- 
fendant The  ground  of  philntiff^s  suit  is  that 
the  limits  of  the  dty  of  Lake  Charles  are  fixed 
by  the  charter  of  the  dty  granted  In  1867; 
that  his  property  Is  beyond  those  limits;  that 
the  corporate  authorities  have  Illegally  leyled 
taxes  on  plaintiff's  property  under  color  of 
certain  proceedings  for  the  extension  of  the 
dty  limits,  and  these  proceedings  are  attacked 
as  affording  no  warrant  for  the  levy  of  the  taxes 
sought  to  be  enjoined.  The  defendant  ex- 
cepted to  the  suit  on  the  groimd  that  since  its 
taistitution  the  taxes  had  been  paid  by  a  citUsen, 
and  hence  there  was  no  longer  any  subject  of 
controversy.  It  Is  also  dalmed  the  plaintiff  is 
estopped  from  contesting  the  annexation  de- 
rived from  the  dty  as  extended,  and  the  de- 
fense insists  that  the  dty  limits  have  been 
extended,  so  as  to  embrace  his  property,  and 
these  proceedings  cannot  be  assailed  by  him  In 
this  form  of  contioyeny. 

If  the  plaintiff  had  a  cause  of  action  against 
the  city,  it  seems  to  us  his  suit  is  not  to  be  dia- 
missed  because  a  third  party,  without  the  con- 
sent or  knowledge  of  the  pkintiff,  pays  the 
tax,  the  collection  of  which  plaintiff  enjoins. 
We  think  the  motion  to  dismiss  on  this  ground 
was  i^roperly  overruled. 

An  examimttion  of  the  testimony  on  the  de- 
fense ol  estoppel  does  not  Impress  us  as  ex- 
hibiting any  satisfactory  grounds  on  whldi 
estoppds  from  conduct  are  usually  derived. 
The  plaintiff  was  a  minor  In  1894.  As  we 
gather  it,  he  voted  at  a  municipal  election  in 
1895,  hardly  sufficient  to  condude  him;  and, 
if  our  appreciation  of  the  testimony  is  correct, 
the  ward  in  which  he  lived  was  composed  in 
part  of  the  domain  of  the  original  dty.  We 
are  sensible  there  are  cases  in  which  the  in- 
dividual may  be  estopped  from  contesting  a 
tax  or  contribution  tot  some  special  benefit  he 
has  derived.  We  find  in  the  record  no  basis 
of  that  nature  to  hold  plaintiff  liable  for  the 
tax  he  resists.  The  asserted  advantage  he,  in 
common  with  others,  Is  supposed  to  have  de- 
rived by  the  inclusion  of  the  property  within 
the  dty  limits,  is  insufficient  to  hold  him  bound. 
These  exceptional  cases  In  which  the  dtlzen 


msy  be  bound  for  particular  benefits  conferred 
on  his  property  are,  of  course,  not  within  thf 
scope  of  this  opinion  or  decree. 

It  Is  urged  that  a  municipal  corporation, 
claiming  to  have  enhirged  its  territory  in  ac* 
oordance  with  law,  is  protected  from  collateral 
attack  upon  the  corporate  capacity  It  asserts. 
The  proposition  we  are  called  on  to  affirm, 
varied  in  form,  Is  that  notwithstanding  the 
conditions  prescribed  by  law  for  extending  the 
limits  of  towns  and  dties,  there  can  be  no  de- 
nial by  the  taxpayer  or  citizen  of  the  corporate 
capacity  when  the  munldpal  corporation  urges 
Its  demand  agahxst,him  based  on  the  extended 
Jurisdiction  dalmed  by  the  corporation,  bift 
conferred  upon  it  only  on  the  conditions  exact- 
ed by  the  statute.  The  extension  of  the  limits 
of  towns  and  dties  involves,  not  only  the  in- 
terests of  the  dtlzen,  but  political  consequences 
of  importance.  Such  extensions  diminish  the 
territorial  Jurisdiction  of  parishes  placed  by 
the  organic  law  under  the  control  of  the  police 
Jury.  Const  arts.  2i9,  250,  et  seq.  The  bound- 
aries of  parishes  cannot  be  dianged  except  in 
the  mode  iK)inted  out  by  the  law;  but,  on  the 
argument  advanced  In  this  case,  the  territory 
of  the  parish  must  be  deemed  to  be  curtailed 
whenever  any  municipal  corporation  withhi 
Its  limits  points  to  the  law  authorizing  the  ex- 
tension of  corporate  limits  on  certain  well-de- 
fined conditions,  and  avers  compliance  with  the 
statute.  If  the  municipal  corporation  is  on 
the  parish  line,  the  same  line  of  argument 
would  maintain  that  the  boundaries  of  con- 
tiguous parishes  must  be  accepted  as  altered 
whenever  the  munldpal  corporation  avers  an 
extension  of  its  limits  into  an  adjoining  parish, 
and  holds  up  this  act  of  1892,  whether  or  not 
complied  with.  On  this  theory,  too,  we  are 
asked  to  affirm  that  the  citizen,  without  his 
consent.  Is  to  be  transferred  from  the  parochial 
Jurisdiction  with  which  It  may  be  he  is  en- 
tirely content,  to  another  Jurisdiction,— that  is, 
of  the  municipal  corporation;  and  its  mere 
claim  of  absorption  of  the  territory  In  which 
the  dissenting  citizen  resides  is  to  close  his 
mouth  and  silence  his  objection  that  the  as- 
serted extraslon,  of  the  city  limits  is  utterly 
destitute  of  legal  sanction.  Changes  of  ter- 
ritorial Jurisdiction,  directed  by  the  legishiture, 
whether  by  the  creation  of  munldpal  cor- 
porations or  of  parish  lines  or  other  changes 
in  the  distribution  of  territory  between  the 
old  and  new  organizations,  often  carry  results 
deemed  burdensome  to  the  citizen;  but  he 
must  submit  to  the  legislative  disposition  of  a 
subject  deemed  political  In  its  character.  See 
Cooley,  Const  Lim.  500;  Lay  ton  v.  Mayor, 
etc,  50  La.  Ann.  121,  23  South.  99.  Our  con- 
stitution has  restricted  even  the  power  of  the 
legislature  on  this  subject  Article  250.  But 
the  argrument  pressed  on  us  Is  substantially 
that  changed  Jurlsdldlon  of  the  domicile  of 
the  dtizen  with  different  Instrumentalities  of 
local  government,  of  varied,  and,  It  may  be, 
Increased,  taxaticm  of  his  property,  and  sim- 
ilar consequences  Incident  to  transferring  th#> 
dtlzen  without  his  consent  from  one  to  an^ 
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other  jurisdiction,  are  all  to  be  forced  on  him 
whenever  the  municipal  corporation  advances 
the  claim  of  ertended  jurisdiction,  and  asserts 
compliance  with  the  law  permitting  no  such 
extension,  unless  the  conditions  are  observed 
It  so  explicitly  exacts.  Compliance  with  these 
conditions  in  the  interest  of  the  public,  as  well 
as  of  the  citizen,  he  is  not  to  be  permitted  to 
question.  The  dalm  of  the  de  facto  corpora- 
tion, and  the  existence  of  the  statute,  is  to 
stand  in  place  of  performance  of  all  the  con- 
ditions of  the  statute.  With  full  appreciation 
of  the  scope  of  the  legal  principle,  the  basis  of 
the  exclusion  of  collateral  attack  on  asserted 
charters^  we  cannot  give  It*  the  application  con- 
tended for  by  the  city.  In  our  opinion,  such 
an  interpretaticm  would  go  far  to  render  nu- 
gatory the  act  of  1882  in  respect  to  the  condi- 
tions it  enacts  for  the  extension  of  cities  and 
towns.  There  would  be  no  protection  for  cit- 
izens or  parishes  invoking  the  statute  against 
unfounded  claims  of  extended  limits  by  cities 
and  towns.  We  affirmed  at  this  term  the  right 
of  the  citizen  to  arrest  illegal  proceedings  of  a 
city  council  for  the  enlargement  of  city  lim- 
its. Layton  v.  Mayor,  etc.,  50  La.  Ann.  121. 
28  South.  90.  In  City  of  Lake  Charles  v.  Police 
Jury  of  Calcasieu  Parish  (decided  to-day)  23 
South.  876,  we  recognize  the  right  of  the  parish 
to  assert  its  jurisdiction  over  the  territory  in 
controveisy  in  this  suit,  without  the  necessity  of 
first  seeking  the  aid  of  the  attorney  general 
or  bringing  a  direct  suit.  With  the  most  care- 
ful consideration,  our  conclusion  is  that  the 
plaintiff  is  not  excluded  from  his  right  of  ac- 
tion to  protect  himself  against  taxes  claimed  to 
be  levied  without  warrant  of  law. 

We  have  considered  the  proceedings  by 
whidti  the  enlargement  of  the  lands  of  Lake 
CSiarles  is  dahned  to  have  been  effected.  Thfs 
extension,  attempted  first  in  1884,  was  abor- 
tive, because  there  was  no  law  to  authorize  it 
We  adhere  to  the  conclusion  that  Act  Na  110 
of  1880,  authorizing  the  amendment  of  dty 
charters,  afforded  no  warrant  for  the  addition 
to  Lake  CQiarles  sought  to  be  accomplished  in 
1884.  Act  No.  105  of  1892  carefully  prescribes 
the  mode  of  enlarging  the  territory  of  cities  or 
towns.  The  preliminary  step  Is  the  petition  to 
be  signed  by  one-third  of  the  owners  of  prop- 
erty within  the  territory  contiguous  to  the  city 
proposed  to  be  added.  The  petition  in  this 
case  came  from  residents  of  the  city;  L  e.  the 
orighial  city  as  well  as  that  territory  proposed 
to  be  added,  but  which  seems  to  have  been 
treated  as  part  of  the  city.  As  might  be  ex- 
pected, the  petition,  not,  as  contemplated  by 
law,  from  owners  exclusively  in  the  proposed 
addition,  but  indiscriminately  signed  by  resi- 
dents of  the  original  city,  or  as  claimed  to  be 
extended,  would  make  it  difficult  to  ascertain 
whether  it  contained  the  signatures  required 
by  kiw.  Hie  plaintiff  claims  the  proof  not 
only  fails  to  show  the  requisite  signatures,  but 
affinnatively  shows  that  the  prescribed  signa- 
tures were  not  obtained.  An  examination  of 
the  testimony  fails  to  satisfy  us  this  requisite 
was  complied  with.    Upon  that  aU  subsequent 


action  under  the  statute  depends.  Layton  v. 
Mayor,  etc.,  50  La.  Ann.  137,  23  South.  99. 
Without  observing  the  first  requisite,  the  later 
proceedings  exhibited  a  wider  departure  from 
the  statute.  By  its  terms,  successive  elections 
are  to  be  held  to  ascertain  the  sense  of  the  peo- 
ple in  reference  to  the  proposed  extension,— 
one,  by  the  electors  in  the  territory  proposed  to 
be  added;  the  other,  by  the  electors  in  the  city 
to  which  the  addition  is  to  be  made.  But  oue 
election  was  held,  and  that  by  the  electors  of 
the  dty,— the  addition  treated  as  part  of  it, 
before,  under  the  law,  it  could  become  part  of 
the  city.  At  an  election  thus  held,  while  it  ap- 
pears a  majority  vote  was  cast,  it  must  be  ac- 
cepted as  difficult  to  show  that  a  majority  of 
those  resldhig  in  the  proposed  addition  was 
obtained  for  the  extension.  Nor  do  we  find 
any  satisfactory  testimony  that  such  majority 
was  obtained.  It  seems  to  us,  without  more, 
there  was  no  compliance  with  the  act  of  1892. 
least  of  all  a  substantial  compliance.  There 
seems  to  have  been  the  idea  that  the  pro- 
ceedings hi  1894  were  curative,  or  in  the  nature 
of  a  ratification  of  the  proceedings  in  1884. 
At  the  election,  such  as  it  was,  the  amendment 
to  the  charter  of  the  dty  aa  daimed  to  be  ex- 
tended was  submitted,  not  the  single  issue  of 
extension  to  be  voted  on  separately  at  two  suc- 
cessive elections.  Manlfestiy,  the  act  of  1892 
had  not  the  least  retroactive  effect,  nor  was  it 
curative.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  lower 
court  be  affirmed*  with  costs. 

WATKINS,  J,  (dissenting).  For  the  reasons 
assigned  by  me  hi  the  case  of  City  of  Lake 
Charles  v.  Police  Jury  of  Calcasieu  Parish  (No. 
12,722,  just  dedded)  23  Sontii.  37e»  I  dissent 
in  this  case. 


(60  Lft.  Ann.  dS) 
CITY  OF  NEW  OBLEANS  v.  KER  et  aL 
(No.  12,467.)! 
(Supreme  Court  of  Louisiana.    Feb.  7,  1898.) 

MUMXGXPALITIES^POWBBS   AND    DUTIBS— MaLFBAS- 

▲NOB  OF  Officbrs— Damaobs  Ex  Contractu. 

1.  The  powers  and  obligations  of  municipal 
corporations  are  twofold  in  character:  (1)  Those 
that  are  of  a  public  nature;  and  (2)  those  that 
are  of  a  private  nature. 

2.  As  to  the  first,  the  municipal  corporation 
acts  as  the  agent  of  the  state,  aischarging  du- 
ties incumbent  upon  the  state,  and,  as  the  rep- 
resentative of  sovereignty,  is  not  answerable 
for  the  nonfeasance  or  malfeasance  of  its  of- 
ficials. 

3.  As  to  the  second,  the  corporation  repre- 
sents the  pecuniary  and  proprietary  interests  of 
individuals,  and  the  rules  which  govern  the  re- 
sponsibility of  individuals  are  properly  applica- 
ble. 

4.  While,  In  a  general  sense,  not  liable  for 
the  nonfeasance  of  its  oflicers,  the  city  of  New 
Orleans  is  responsible  for  damages  arising  ex 
contractu,  having  as  their  source  the  breach  of 
a  contract  duly  executed  by  its  corporate  agents 
acting  within  the  scope  of  their  authority,  and 
in  the  line  of  their  duty. 

(Syllabus  by  the  Court) 

1  Behearing  denied  April  4,  1898.  ^ 

Digitized  by  VjOOQIC 


La.) 


CITY  OF  NEW  OBLEANS  v.  KER 


885 


Appeal  from  civil  district  court,  parish  of  Or- 
leans;  Nicholas  H.  Rightor,  Judge. 

Action  by  the  city  of  New  Orleans  against 
George  P.  Ker  and  others  to  recover  a  bal- 
ance alleged  to  be  due  upon  the  sale  of  a 
franchise.  From  a  judgment  rejecting  de- 
fendant George  P.  Ker's  reconventional  de- 
mand, he  appeals.     Reversed. 

John  C.  Wickllffe  and  Joseph  N.  Wolf  son, 
for  appeUant  James  J.  McLoughlin,  Asst 
City  Atty.,  and  Samuel  L.  GUmore,  City  Atty., 
for  appellee. 

BLANOHARD,  J.  This  is  an  action  brought 
by  the  dty  of  New  Orleans  against  the  de- 
fendants for  a  balance  due  upon  a  sale  or 
lease  of  the  franchise  or  right  to  impound 
stock  within  the  city's  limits,  and  to  receive 
the  fees  therefor.  Defendant  Ker,  who  was 
the  pound  contractor,  answered  that,  while 
there  was  an  apparent  balance  aue  the  city 
on  his  contract,  he  was  absolved  from  lia- 
bility therefor  by  reason  of  flagrant  breaches 
of  the  contract  on  the  part  of  the  city.  In 
falling  tp  give  him  proper  police  protection 
in  the  discharge  of  his  duties  as  pound- 
keeper,  without  which  his  contract  was  un- 
availing, and  In  hnmoaing  anrt  aunoylug 
him  through  its  officers  and  agents.  Then, 
assuming  the  character  of  plaintifF  in  recon- 
vention, he  set  up  a  claim  against  the -city 
for  19,322.87  for  damages  accruing  to  him  by 
reason  of  the  breaches  of  contract  aforesaid. 
This  claim  is  set  forth  with  much  detalL 
The  judgment  below  was  against  both  i>ar- 
tles.  It  rejected  plaintlfTs  original  demand, 
and  that  of  defendant  in  reconvention.  De- 
fendant alone  appeals,  and  the  case  is  be- 
fore us  only  as  to  the  reconventional  de- 
mand of  the  latter. 

Defendant's  contract  with  the  city  was  en- 
tered into  on  the  Ist  of  May,  1891,  and  was 
for  the  term  of  one  year.  The  mayor,  who 
executed  the  contract  on  behalf  of  the  city, 
was  specially  authorized  thereto  by  ordi- 
nances of  the  city  council,  and  the  formal 
contract  was  In  confirmation  of  a  sale  and 
adjudication  of  the  pound  franchise  previ- 
ously made  to  defendant.  The  words  used 
are  that  the  city  '*does  by  these  presents 
grant,  bargan,  sell,  and  confirm"  unto  the 
defendant  "the  revenues  of  the  public 
pounds"  for  the  period  named.  The  ordi- 
nances of  the  city  relative  to  the  impounding 
of  stock  were  referred  to  in  the  instrument, 
and  the  principal  one  was  copied  bodily  into 
it  as  part  of  the  contract  One  section  of 
this  ordinance  declares  that  all  animals 
found  upon  the  street  contrary  to  its  pro- 
visions *'are  to  be  taken  up  by  the  police,  the 
contractor,  or  his  assistants,  and  placed  in 
the  nearest  pound,"  etc.  Another  section 
provides  "that  it  shall  be  the  duty  of  the 
city  police  to  render  such  service  or  assist- 
ance as  may  be  necessary  to  the  poundkeep- 
ers  in  the  discharge  of  their  duty."  Some 
four  or  five  months  after  the  contract  be- 
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came  operative  another  ordinance  was  adopt- 
ed by  the  city  council,  which,  after  first  de- 
claring that  experience  had  shown  the  im- 
practicability of  enforcing  the  pound  con- 
tract without  proper  police  protection,  and 
that  it  was  the  duty  of  the  city  police  to 
render  such  assistance  as  was  necessary  to 
the  poundkeeper,  his  assistants,  and  em- 
ployes. In  the  discharge  of  their  duty,  pro- 
ceeded to  request  the  board  of  police  com- 
missioners to  instruct  the  superintendent  of 
police  to  make  a  permanent  detail  of  two 
officers  for  the  purpose.  Still  later,  and 
about  a  month  before  defendant's  contract 
was  to  expire,  further  action  was  taken  by 
the  city  council,  in  the  form  of  a  motion 
adopted,  requesting  the  mayor  to  direct  the 
superintendent  of  police  to  require  the  strict 
enforcement  of  the  preceding  ordinance  rel- 
ative to  pounds,  and  caUing  upon  the  sev- 
eral recorders  of  the  city  to  see  to  the  en- 
forcement of  the  same,  and  admonishing 
them  that  in  case  of  failure  to  do  so  they 
would  be  held  amenable  to  the  council  for 
dereliction  of  duty.  Tnese  several  corpo- 
rate acts  are  practical  admissions  that  there- 
tofore the  city  ordinances  relating  to  the  im- 
pounding of  stock,  and  the  city's  obligation 
to  the  pound  contractor  with  reference  there- 
to, had  not  been  adequately  enforced;  and 
the  testimony  taken  leaves  no  doubt  upon  the 
mind  of  the  truth  of  this  fact.  It  was  not 
possible  to  carry  out  the  contract  without 
police  protection  and  assistance.  The  con- 
tractor, and  his  drivers  and  assistants,  were 
threatened,  assaulted,  beaten,  and  driven  off. 
Cattle  and  other  stock  taken  up,  and  on  their 
way  to  the  pounds,  were  rescued  by  mobs. 
Frequent  arrests  of  the  defendant  were 
made  on  charges  of  illegal  conduct  in  car- 
rying out  the  contract,  on  all  of  which  char- 
ges, save  one,  he  was  acquitted,  and  as  to 
the  one  upon  which  he  was  convicted  he  was 
subsequently  released  on  a  writ  of  habeas 
corpus.  Once  he  was  locked  up  all  night 
and  part  of  a  day  in  the  city  prison,  on  a 
trumped-up  charge.  One  of  his  pounds  was 
broken  into  by  police  officers  claiming  to 
act  under  orders  of  the  then  acting  mayor, 
and  a  horse  impounded  released.  Other 
acts  of  misfeasance  and  nonfeasance  of  the 
police  and  other  city  officials  in  reference  to 
defendant  and  his  contract  with  the  city  are 
shown.  He  was  not  furnished  the  necessary 
police  protection  and  assistance,  and  for  the 
greater  part  of  the  time  it  was  withheld 
from  him  entirely.  Indeed,  it  Is  shown  that 
the  then  mayor  gave  an  order  that  no  police 
protection  be  given  defendant,  and  that  be- 
cause of  this  order  the  chief  of  police  re- 
fused details  of  policemen.  The  record 
teems  with  evidence  of  application  after  ap- 
plication made  by  defendant  and  his  attor- 
ney for  police  protection  and  assistance. 
There  Is  no  room  for  doubt  that  the  contract- 
or was  ready  at  all  times  to  carry  out  his 
contract,  willing  and  anxious  to  do  so,  and 
zealous  in  hto  efforts  ^e|;eug^o,^^D^^^ 
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in  fact,  that  it  resulted  In  numerous  com- 
plaints lodged  against  him.  That  he  may  in 
instances  have  overstepped  the  limits  of  a 
just  discretion  in  the  manner  of  its  execu- 
tion is  probable.  But  there  was  a  proper 
way  of  meeting  this,  and  of  dealing  with 
him  in  regard  thereto,  without  withholding  the 
protection  and  aid  of  the  police  necessary  to 
the  legitimate  execution  of  his  duties  under 
the  contract,  and  guarantied  to  him  by  the 
instrument  evidencing  the  same*  The  amount 
he  was  to  pay  the  city  monthly  under  his 
contract  was  ^1.  That  he  did  not  pay  all 
the  monthly  installments,  and  owed  a  bal- 
ance of  $271,  which  the  city  sued  for  herein, 
is  explained  by  him  on  the  ground  of  the 
city's  failure  to  meet  its  obligations  to  him 
under  the  contract  The  way  defendant 
was  to  be  compensated  for  the  work  done 
under  his  contract  was  by  fees  collected  on 
animals  impounded,  and  the  evidence  shows 
the  franchise  was  a  valuable  one,  and  per- 
haps lucrative,  if  adequate  police  protec- 
tion and  assistance  had  been  extended  to 
him. 

The  powers  and  obligations  of  municipal 
corporations  like  the  city  of  New  Orleans  are 
twofold  in  character:  Those  that  are  of  a 
public  nature,  and  those  that  are  of  a  private 
nature.  This  court,  by  repeated  decisions,  has 
recognized  this  distinction.  Bgerton  v.  Citi 
of  New  Orleans,  1  La.  Ann.  437;  Stewart  v. 
Oity  of  New  Orleans,  9  La.  Ann.  461;  Lew- 
is V.  City  of  New  Orleans,  12  La.  Ann.  190; 
Howe  V.  City  of  New  Orleans,  Id.  482;  Ben- 
nett V.  City  of  New  Orleans,  14  La.  Ann.  120; 
New  Orleans,  M.  &  C.  R.  Co.  v.  City  of  New 
Orleans,  26  La.  Ann.  478.  As  to  the  first  or 
public  character  of  its  powers  and  obliga- 
tions, the  municipal  corporation  represents 
the  state,— discharging  duties  incumbent  on 
the  state.  As  to  the  second  or  private  char- 
acter of  its  powers  and  obligations,  the  mu- 
nicipal corporation  represents  the  pecuniary 
and  proprietary  interests  of  individuals.  As 
to  the  first,  where  a  municipal  corporation 
acts  as  the  agent  of  the  state  it  becomes  the 
representative  of  sovereignty,  and  is  not  an- 
swerable for  the  nonfeasance  or  malfeasance 
of  its  public  agents.  As  to  the  second,  the 
rules  wbloh  govern  the  responsibility  of  indi- 
viduals fise  properly  applicable.  15  Am.  & 
Eng.  EE.C.  Law,  p.  1141;  Western  College  v. 
Oity  of  Cleveland,  12  Ohio  St  875;  Rusher  v. 
City  of  Dallas  (Tex.  Sup.)  18  S.  W.  333;  Whit- 
field V.  City  of  Paris  (Tex.  Sup.)  19  S.  W.  566; 
O'Rourke  v.  City  of  Sioux  Falls  (S.  D.)  54 
N.  W.  1044;  Gianfortone  v.  City  of  New  Orleans, 
61  Fed.  64;  City  of  New  Orleans  v.  Abbagnato, 
10  C.  C.  A.  361,  62  Fed.  210.  In  the  instant 
sase  one  of  the  items  of  damage  claimed  by  de- 
fendant is  $1,000  for  his  illegal  arrest  and 
imprisonment  by  the  police  under  the  direc- 
tion of  the  city  officers.  Under  the  distinc- 
tion between  tiie  powers  and  obligations  of 
the  city  above  noted,  no  liability  attaches  to 
her  on  account  of  this  act  of  malfeasance  of 
her  officers.    Stewart  v.  City  of  New  Orleans,  9 


La.  Ann.  462;  Lewis  v.  City  of  New  Orleans. 
12  La.  Ann.  190;  2  Dill.  Mun.  Corp.  S  975. 
This  was  a  tort,  and  the  action  based  thereon 
arises  ex  delicto.  But,  as  regards  other  items 
of  damage  claimed  (to  be  noted  later),  the 
action  to  enforce  same  arises  ex  contractu, 
and  the  city  is  liable.  Vidalat  v.  City  of  New 
Orleans,  43  La.  Ann.  1122,  10  South.  175;  2 
Dill.  Mun.  Corp.  §§  935,  980,  981,  983.  The 
city  had  the  right  to  Impound  cattle.  It 
comes  within  the  police  powers  of  the  city. 
10  Am.  &  Eng.  Bnc.  Law,  p.  187.  It  is  nec- 
essary to  insure  cleanliness  and  the  public 
safety.  Having  the  power  to  do  this  itself. 
It  could  let  it  out  by  contract  and  did  so, 
and  stipulated  as  i^art  of  the  contract  that  it 
would  furnish  police  protection  to  enable  its 
contractor  to  perform  his  duty,  and  carry  out 
the  contract  FaiUng  to  do  this,  it  Is  liable 
as  for  breach  of  the  contract  While  not  lia- 
ble for  the  nonfeasance  of  its  officers  in  a 
general  sense,  it  is  liable  for  debts  incurred 
through  its  corporate  agents  acting  within  the 
scope  of  their  authority  and  the  line  of  their 
duty.  It  is  on  this  principle  that  it  is  liable 
to  defendant  for  failure  of  its  obligation  to 
furnish  him  the  means  of  fulfilling  his  con- 
tract, upon  which  depended  alike  the  per- 
formance of  his  duty  to  the  city,  and  the  real- 
ization to  himself  of  the  profits  of  the  enter- 
prise. In  La  Rosa  v.  Mayor,  etc.,  4  La.  24, 
it  was  held  that  when  the  city  of  New  Or- 
leans made  an  adjudication  of  a  certain  right 
If  done  in  reference  to  and  conformity  with 
an  ordinance  of  the  city  council,  it  imposes  all 
the  obligations  and  confers  all  the  rights  cre- 
ated by  the  ordinance.  See,  also,  Johnson  v. 
Municipality,  6  La.  Ann.  100;  McLaughlin  v. 
Municipality,  Id.  604.  If  we  view  the  city  as 
vendor  of  this  franchise  to  the  defendant 
then  she  is  liable  for  breach  of  the  warranty 
respecting  the  buyer's  peaceable  possession 
of  the  thing  sold.  Rev.  Civ.  Code,  arts.  2476, 
2500,  et  seq.  If  we  view  the  city  as  lessor  of 
the  right  then  she  is  liable  for  breach  of  her 
obligation  to  cause  the  lessee  to  be  in  peace- 
able possession  of  the  thing  during  the  con- 
tinuance of  the  lease.  Id.  arts.  2692,  2696. 
So  far  as  defendant's  reconventional  claim  is 
one  sounding  in  damages  arising  ex  contrac- 
tu, he  is  entitled  to  be  reimbursed  the  loss  be 
has  sustained,  and  the  profit  of  which  he  has 
been  deprived,  to  the  extent  that  the  proof 
substantiates  the  same.  That  is  to  say,  he 
may  recover  such  damages  as  were  contem- 
plated, or  may  reasonably  be  supposed  to 
have  entered  into  the  contemplation  of  the 
parties,  at  the  time  of  the  contract.  Vldalet 
V.  City  of  New  Orleans,  43  La,  Ann.  1128,  10 
South.  175;  Rev.  Civ.  Code,  art  1934;  Ar- 
rowsmlth  v.  Gordon,  3  La.  Ann.  105;  Gobet 
V.  Municipality,  11  La.  Ann.  300. 

Defendant  claims  $25  for  the  destruction  of 
his  pound  in  the  Fifth  municipal  district. 
The  evidence  does  not  establish  this  item  with 
sufficient  certainty,  and  it  is  disallowed.  The 
same  is  true  of  the  claim  for  $20,  amount  of 
pound  fees  said  to  have  been  collected  In  the 
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Fifth  district,  and  which  officers  of  the  city 
are  alleged  to  hare  compelled  his  representar 
tive  to  refund,  and  the  dalm  for  $26  for 
pound  fees  on  stock  represented  to  have  been 
turned  out  of  the  said  pound  by  the  city's  rep* 
reeentatiye.    Both  items  are  disallowed. 

The  claim  of  $1,050  for  pound  fees  upon  420 
head  of  stock  taken  up  by  defendant,  and 
which  were,  while  being  driven  to  the  pound, 
rescued  and  taken  from  his  custody  by  mobs 
and  lawless  people,  is  made  out,  and  must  be 
allowed.  Under  the  pound  ordinances  of  the 
dty,  and  under  his  contract,  the  moment 
stock  running  at  large  were  apinrehended  by 
the  poundkeeper  hia  right  to  the  pound  fees 
attached;  and  if,  by  reason  of  the  lack  of  suf- 
ficient police  assistance,  such  stock  was  forci- 
bly taken  from  his  custody,  the  city  became 
liable  for  breach  of  its  contract  obligation  to 
furnish  the  protection  necessary  in  the  prem- 
ises. Moreover,  the  stock  being  apprehended, 
and  his  claim  to  the  fees  having  attached,  the 
latter  became  a  right  of  property,  for  dam- 
ages to  which  by  mobs  and  riotous  assem- 
blages the  city  is  responsible  under  the  stat- 
utory law.  Rev.  St.  S  258a 

The  claim  of  $4,885.37  for  pound  fees  al- 
leged to  have  been  lost  by  reason  of  the  city's 
failure  to  furnish  police  protection  during  207 
days  of  the  contract  cannot,  on  a  review  of 
the  whole  evidence,  be  held  to  be  made  out 
with  sufficient  certainty.  This  item  is  assert- 
ed under  the  head  of  'Troflt  of  Which  He 
has  been  Deprived,"  and  was  calculated  on 
the  basis  of  the  contractor's  earnings  on  the 
days  when  he  did  have  police  protection.  See 
Schleider  v.  Dielman,  44  La.  Ann.  402,  10 
South.  934. 

On  the  next  item,  $1,287  for  the  rent  of  the 
pounds  during  the  207  days  when  defendant 
could  not  use  them  because  of  lack  of  police 
protection,  $913  is  allowed;  being  the  amount 
defendant  testifies  he  actually  paid  out  for 
such  rent  during  that  time.  This  is  a  dam- 
age for  which  the  city  must  be  held  liable. 
The  pounds  were  useless  without  the  police 
protection  necessary  to  enable  defendant  to 
impound  stock,  and  defendant  could  not  give 
up  the  pounds  and  save  the  expense,  for  he 
could  not  foresee  that  the  policy  of  withhold- 
ing police  protection  would  continue.  He 
was  compelled  to  be  ready  himself  to  perform 
bis  duty  at  all  times,  and  one  of  the  requisites 
to  this  end  waB  the  maintenance  of  pounds 
for  the  detention  of  stock. 

With  regard  to  the  last  item,  $1,080,  com- 
pensation to  employes,  drivers,  and  pound- 
keepers  during  the  time  defendant  was  with- 
out police  protection,  the  evidence  does  not 
establish  with  certainty  that  this  much  is 
due.  We  are  satisfied,  however,  that  defend- 
ant is  entitled  to  an  allowance  under  this 
head,  and  will  put  it  at  one-half  of  the  sum 
claimed,  or  $540.  The  dty  is  liable  for  this 
on  the  same  principle  that  the  claim  for  rent 
of  the  pounds  is  sustained. 

We  have  given  due  consideration  to  the  sev- 
eral defenses  urged  on  part  of  the  city  against 


the  reconventloiial  demand,  but  are  constrain- 
ed to  hold  that,  so  far  as  this  claim  is  herein 
sustained,  they  have  not  been  found  to  be 
applicable.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from, 
in  so  far  as  the  same  rejects  in  whole  the 
demand  in  reconvention,  be  annulled,  avoid- 
ed, and  reversed,  and  it  is  now  ordered  that 
defendant  George  P.  Ker  do  have  and  recover 
of  the  dty  of  New  Orleans,  on  his  demand  in 
reconvention,  the  sum  of  $2,503,  with  legal  in- 
terest thereon  from  Judicial  demand,  to  wit, 
September  20,  1882,  together  with  costs  in 
both  courts. 

(76  Mi88.  666) 
DUFOUE  et  aL  v.  CHAPOTEL. 
(Supreme  Court  of  Mississippi.     April  18, 
1898.) 

CouBTs—  Jurisdiction  —  Appbai, — Objections  — 
Withdrawal. 

1.  The  circuit  court  acquires  no  Jurisdiction 
of  a  case  appealed  from  a  justice  who  has  no 
jurisdiction. 

2.  An  agent  cannot  on  appeal  first  object  that 
his  undlBclosed  principal  was  joined  with  him, 
after  discoyery,  as  a  co-defendant. 

3.  The  erroneous  admission  of  evidence  of  an 
offer  of  compromise  is  cured  by  a  subsequent 
withdrawal  of  objections  thereto. 

Appeal  from  chrcuit  conrt,  Harrison  coun- 
ty; 6.  H.  Terral,  Judge. 

Action  by  O.  L.  Ghapotel  against  William 
Dufour  and  Mrs.  L.  Watt,  in  a  magistrate's 
court.  Judgment,  for  plaintiff,  and  defend- 
ants appealed  to  the  circuit  court,  which 
rendered  judgment  for  plaintiff,  and  defend- 
ants appeal  to  the  supreme  court  Reversed 
as  to  Mrs.  Watt;  afBrmed  as  to  Dufour. 

McWillle  &  Thompson,  for  appellants. 
Bowers  &  Chaffe,  for  appellee. 

WOODS,  G.  J.  This  was  an  action  on  an 
open  account  brought  in  a  magistrate's  court 
by  appellee  against  Dufour  and  the  other 
appellant,  Mrs.  Watt,  jointly.  Summons  was 
issued  for  both,  and  legally  served  upon  Du- 
four, but  was  not  served  on  Mrs.  Watt  in  any 
manner  known  to  our  law.  The  justice  of 
the  peace  rendered  judgment  by  default 
against  Dufour  and  Mrs.  Watt,  from  which 
both  appealed  to  the  circuit  court  In  the 
latter-named  court  Mrs.  Watt  filed  her  plea 
to  the  jurisdiction  of  the  court  on  the  ground 
of  the  want  of  jurisdiction  in  the  magis- 
trate's court  to  render  judgment  against  her 
because  of  the  fact  that  she  had  never  been 
summoned  to  appear  in  that  court  and  had 
not  voluntarily  appeared  and  submitted  her- 
self to  the  court's  jurisdiction.  On  motion 
of  appellee's  counsel,  this  plea  to  the  jurisdic- 
tion was  stricken  from  the  file  by  the  circuit 
judge,  and  thereafter  the  cause  proceeded  to 
trial  against  both  defendants  upon  the  is- 
sue of  Indebtedness  or  no  indebtedness  by 
defendants,  which  resulted  In  Judgment  for 
appellee,  and  from  this  both  defendants  pros- 
ecute an  appeal  to  this  court  The  plea  of 
Mrs.  Watt  to  the  jurl^^y^g  b9 VMjfilgfe 
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court  was  good,  and  should  not  have  been 
stricken  out.  The  justice's  court  never  ac- 
quired jurisdiction  of  the  person  of  Mrs. 
Watt,  and  its  Judgment  was  void.  The  cir- 
cuit court  had  only  such  jurisdiction  as  the 
justice's  court  had,  and  that,  as  we  have 
seen,  was  none.  Mrs.  Watt's  appearance  in 
the  circuit  court  conferred  no  original  juris- 
diction upon  that  court  It  was  impossible 
that  it  could,  for  that  court,  as  we  have  said, 
could  only  have  such  jurisdiction  as  the  mag- 
istrate's court  had,  and  it  had  none.  Mrs. 
Watt's  plea  to  the  jurisdiction  was  good,  and 
should  have  been  sustained,  and  for  the  error 
of  the  court  below  in  striking  it  out  the  judg- 
ment a€  to  her  must  be  reversed. 

It  is  contended  that  the  judgment  against 
the  other  appellant,  Dufour,  must  also  be  re- 
versed because,  as  an  agent  of  an  undisclos- 
ed principal  in  the  contract  sued  upon,  he  and 
his  principal  (after  her  discovery)  were  sued 
jointly.  It  is  a  mlsjpinder  of  which  Dufour 
now  complains,  but  it  Is  a  mistake  of  plead- 
ing of  which  he  did  not  complain  in  the  court 
below.  There  is  no  hint  to  be  found,  from 
beginning  to  end  of  the  record  before  us, 
that  any  issue  was  made  below  upon  the  sup- 
posed misjoinder  of  two  parties  who  should 
not  have  been  sued  jointly.  If  it  be  con- 
ceded that  the  creditor  in  such  case  as  the 
one  before  us  should  elect  whether  to  pro- 
ceed against  the  agent  or  the  undisclosed 
principal,  after  her  discovery,  the  answer  to 
this  contention  now  here  put  forward  is  that 
no  objection  was  made  below  to  the  joint 
suit,  nor  was  any  request  made  that  plaintiff 
below  should  elect  which  person  he  would 
proceed  against  It  is  too  late  to  raise  this 
mere  question  of  pleading  here  for  the  first 
time.  The  evidence  of  an  offer  of  compro- 
mise made  by  appellants  to  appellee  before 
suit  brought  was  erroneously  admitted  over 
appellants'  objection,  but  as  this  objection 
was  subsequently  withdrawn,  the  error  was 
cured.  The  Judgment  Is  reversed  as  to  ap- 
pellant Mrs.  L.  Watt,  and  affirmed  as  to  ap- 
pellant William  Dufour;  the  latter  to  pay  all 
costs. 


GROOK  et  al.  v.  HALEY. 

(Snpreme  Court  of  Mississippi.     April  18, 

1898.) 

Sales— Patment— Settlement. 

Four  monthly  ijayments  made  by  a  buyer, 
according  to  the  price  fixed  by  a  contract  ex- 
ecuted by  his  agent  constitute  a  settlement,  and 
preclude  him  from  claiming  a  credit  on  the  last 
payment  on  the  ground  that  the  contract  pro- 
vided for  a  greater  price  than  that  which  had 
previously  been  agreed  on  between  him  and  the 
seller. 

Appeal  from  circuit  court  Leflore  county; 
F.  A.  Montgomery,  Judge. 

Action  by  B.  L.  Crook  &  Co.  against  J.  L. 
Haley.  Judgment  for  defendant,  and  plaln- 
tifts  appeal.     Reversed. 


Williamson,  Humphreys  &  Gwin,  for  ap- 
pellants.    Rush  &  Gardner,  for  app^lee. 

TERRAL,  J.  The  defendant  a  merchant 
in  Leflore  county,  on  the  17tb  day  of  Janu- 
ary, 1896,  by  a  contract  in  writing  made  be- 
tween him  and  the  traveling  salesman  of  ap- 
pellants, bought  of  R.  L.  Crook  &  Co.  a  large 
quantity  of  bacon  for  delivery  in  divided 
parcels,  begrinning  in  January  and  ending  in 
September  of  that  year,  at  a  fixed  price, 
stated  in  said  written  contract  The  writ- 
ten contract  was  signed  on  the  part  of  Haley 
by  J.  S.  McDonald,  as  his  agent.  The  bacon 
was  sent  by  the  appellants  according  to  the 
contract  accompanied  with  invoices  of  It  at 
the  prices  named  in  the  written  contract, 
and  was,  with  the  Invoices  of  it  received  by 
the  defendant,  and,  at  the  close  of  the  deal- 
ing between  said  parties  as  to  said  bacon, 
the  defendant  was  owing  plaintiflCs,  accord- 
ing to  the  prices  named  in  the  written  con- 
tract the  sum  of  $106.41.  The  defendant 
claimed  and  testified  that  the  prices  stated 
in  the  contract  signed  by  his  agent,  McDon- 
ald, were  greater  than  what  was  agreed  on 
between  himself  and  the  appellants'  trav- 
eling salesman  by  $90;  and  that  though  the 
monthly  invoices  of  the  bacon  as  shipped  by 
the  plaintiffs  to  defendant  were  made  out 
according  to  the  contract  prices  in  the  writ- 
ten agreements,  and  the  checks  for  the 
amounts  were  drawn  on  the  defendant  by 
plaintiffs,  and  were  paid  by  the  defendant 
yet  the  defendant  should  now  be  allowed  a 
rebate  on  said  payments  and  the  sum  of 
them  to  be  applied  as  a  payment  pro  tanto 
to  the  last  shipment  We  think  the  fact 
that  the  defendant  paid  for  the  monthly 
shipment  of  the  bacon,  at  the  times  of  the 
shipment,  by  the  payment  of  the  checks  sev- 
erally drawn  therefor,  was  a  settlement  of 
such  several  shipments,  and  that  the  de- 
fendant cannot  now  claim  as  a  credit  on  the 
last  shipment  any  part  of  the  sums  which  he 
had  given  as  a  payment  of  former  ship- 
ments. The  plaintiffs,  on  the  evidence  be- 
fore the  Jury,  were  entitled  to  a  verdict  for 
the  sum  sued  for  ($106.41),  and  their  motion 
for  a  new  trial  should  have  been  sustained. 
Reversed  and  remanded. 


(76  Miss.  7> 

BROWN  V.  WEAVER  et  al. 

(Supreme  Court  of  Mississippi.    March  28, 

1898.) 

LiABii^iTT  OP  Sheriff— Shooting  Escaping  Mib- 

T>EMEANANT— Action— Parties. 

1.  A  deputy  sheriff,  who  shoots  a  misdemean- 
ant fleeing  to  escape  after  arrest,  exceeds  his 
authority. 

2.  A  sheriff  and  his  bondsmen  are  liable  for 
the  act  of  his  deputy  in  wrongfully  shooting  a 
misdemeanant  fleeing  to  escape  after  arrest  as 
having  been  done  virtute  officii. 

3.  An  action  for  damages  a^rainst  a  sheriff 
and  his  bondsmen  for  official  misconduct  of  his 
deputy  should  be  brought  in  the  name  of  the 
state  for  the  use  of  the  complaining  party. 
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Appeal  from  circuit  court,  Choctaw  coun- 
ty;  W.  P.  Stevens,  Judge. 

Action  by  T.  J.  Brown  against  B.  B.  Wea- 
er  and  others  for  damages.  Judgment  for 
defendants,  and  plaintiff  appeals.  Beyers- 
ed. 

Critz,  Beckett  &  Leverett,  for  appellant. 
J.  W.  PInson  and  Alexander  &  Alexander, 
for  appellees. 

WHITFIELD,  J.  The  appellant  had  been 
arrested  by  the  deputy  sheriff  In  a  bas- 
tardy proceeding,  and  had  escaped  from  the 
deputy  sheriff,  without  violence,— simply 
running  away  from  him,— and  while  merely 
running  away  was  by  the  deputy  sheriff 
shot,  on  the  notion  that  he  had  a  right  to 
shoot  and  kill  him,  If  necessary  to  prevent 
the  escape  at  the  time.  Appellant  sustained 
very  serious  injuries,  and  suffered  greatly 
for  a  long  time,  and  is  probably  permanent- 
ly disabled.  He  brings  this  suit  for  dam- 
ages against  the  sheriff  and  the  sureties  on 
his  bond,  on  the  ground  that  the  deputy  was 
guilty  of  misconduct  In  shooting  him,  under 
the  circumstances,  and  that  his  act  was 
done  vlrtute  officii.  Can  the  action  be  main- 
tained? 

Our  statute  (section  1152,  Ann.  Code  1892), 
in  enumerating  the  cases  In  which  homicide 
is  Justifiable,  provides  that  It  shall  be  so  if 
committed  in  (c)  '^retaking  any  felon  who 
has  been  rescued,  or  escaped";  (d)  "in  ar- 
resting any  felon  fleeing  from  Justice";  or 
(g)  "when  necessarily  committed  in  attempt- 
ing, by  lawful  ways  and  means,  to  appre- 
hend any  person  for  any  felony  committed.'* 
It  nowhere  authorizes  the  killing  of  a  mis- 
demeanant in  order  to  arrest  him,  or  to  pre- 
vent his  escape  after  arrest  And  we  un- 
derstand the  authorities  as  conclusively 
showing  that  the  common  law  did  not  au- 
thorize the  killing  of  a  misdemeanant  in  ei- 
ther of  said  cases.  Thomas  v.  Kinkead,  55 
Ark.  502,  18  S.  W.  854,  and  authorities  there- 
in cited,— a  finely  reasoned  case,  to  which 
we  especially  refer.  In  this  case  the  court 
say,  approving  State  v.  Sigman,  106  N.  O. 
728,  11  S.  B.  520,  that,  **where  a  prisoner 
has  already  escaped,  no  means  can  be  used 
to  recapture  him  which  would  not  have  been 
Justifiable  in  making  the  first  arrest,"  and 
that  'if,  pursutag  him,  the  officer  Intention- 
ally kills  him,  it  Is  murder."  And  again 
the  court  said:  "The  only  question  present- 
ed by  the  latter  Instruction  is  whether  or 
not  an  officer,  having  in  his  custody  a  pris- 
oner accused  of  a  misdemeanor,  may  take 
his  life  if  he  attempts  to  break  away,  where, 
in  the  language  of  the  court's  charge,  'no 
other  means  are  available*  to  prevent  his 
escape.  A  resort  to  a  measure  so  extreme 
in  cases  of  misdemeanor  was  never  per- 
mitted by  the  common  law.  1  East,  P.  O. 
302.  That  law  has  not,  it  Is  believed,  lost 
any  of  its  humanity  since  the  time  of  the 
writer  we  have  Just  cited;  and,  without 
legislative  authority,  the  severity  of  a  re- 


mote age  ought  not  to  be  exceeded  in  dealing 
with  those  who  are  accused  of  smaller  of- 
fenses." In  U.  S.  V.  Clark,  31  Fed.  710,  Mr. 
Justice  Brown,  now  of  the  United  States  su- 
preme court,  says:  "The  general  rule  is 
well  settled  by  elementary  writers  upon 
criminal  law  that  an  officer  having  a  person 
charged  with  felony  may  take  hl$  life  If  it 
be  absolutely  necessary  to  do  so  to  prevent 
his  escape,  but  he  may  not  do  this  if  he  be 
charged  simply  with  a  misdemeanor;  the 
rule  of  the  law  being  that  it  Is  better  that 
a  misdemeanant  escape,  than  that  human 
life  be  taken."  This  is  cited  in  Thomas  v. 
Kinkead,  supra,  and  that  court  then  pro- 
ceeds: "It  has  been  said  that  the  officers 
of  the  law  are  clothed  with  Its  sanctity,  and 
represent  its  majesty.  Head  v.  Martin 
(Ky.)  3  S.  W.  623.  And  the  Criminal  Code 
has  provided  for  the  punishment  of  those 
who  resist  or  assault  them  when  engaged 
in  the  discharge  of  their  duties.  But  the 
lawmaking  power  Itself  could  not,  under  the 
constitution.  Inflict  the  death  penalty  as  the 
punishment  for  a  simple  misdemeanor;  and 
it  would  ill  become  the  majesty  of  the  law 
to  sacrifice  a  human  life  to  avoid  failure 
of  Justice  in  the  case  of  a  petty  offender, 
who  is  often  brought  into  court  without  ar- 
rest, and  dismissed  with  a  nominal  fine.  It 
is  admitted  that  an  officer  cannot  offer  to  kill 
one  who  fiees  to  avoid  arrest  for  a  misde- 
meanor, although  it  may  appear  that  he  can 
never  be  taken  otherwise.  If  he  runs,  then, 
before  the  officer  has  laid  his  hands  upon 
him  with  words  of  arrest,  he  may  do  so, 
without  danger  to  his  life;  but  If,  by  sur- 
prise or  otherwise,  he  be  for  a  moment  suf- 
ficiently restrained  to  constitute  an  arrest, 
and  then  break  away,  the  officer  may  kill 
him  if  he  cannot  overtake  him.  Such  is  the 
effect  of  the  argument,  and  of  the  rule  in 
support  of  which  it  is  made.  We  can  see 
no  principle  of  reason  or  Justice  on  which 
such  a  distinction  can  rest,  and  we  there- 
fore hold  that  the  force  or  violence  which  an 
officer  may  lawfully  use  to  prevent  the  es- 
cape of  a  person  arrested  for  a  misdemeanor 
is  no  greater  than  such  as  might  have  been 
rightfully  employed  to  effect  his  arrest.  In 
making  the  arrest  or  preventing  the  escape, 
the  officer  may  exert  such  physical  force  as 
is  necessary,  on  the  one  hand,  to  effect  the 
arrest,  by  overcoming  the  resistance  he  en- 
counters, or,  on  the  other,  to  subdue  the  ef- 
forts of  the  prisoner  to  escape;  but  he  can- 
not In  either  case  take  the  life  of  the  ac- 
cused, or  iufiict  upon  him  great  bodily  harm, 
except  to  save  his  own  life,  or  to  prevent  a 
like  harm  to  himself."  In  Reneau  v.  State, 
2  Lea,  720,  it  is  said:  "It  is  considered  bet- 
ter to  allow  one  guilty  only  of  a  misde- 
meanor to  escape  altogether,  than  to  take 
his  life.  •  •  ♦  The  prisoner  doubtless  act- 
ed under  the  belief  which  erroneously  pre- 
vails as  to  the  rights  of  a  public  officer; 
that  is,  that  he  may  lawfully  kill  a  prisoner 
If  be  falls  to  obeyj^hfB^^^m^if^^^t. 


890 


23  SOUTHERN  REPOBTBIL 


Oflss. 


This  is  a  very  erroneons,  and  a  very  fatal, 
docti'ine,  and  must  be  corrected."  In  Head 
V.  Martin,  85  Ky.  480,  3  S.  W.  622,  it  is  said, 
at  page  483,  85  Ky.,  and  page  623,  3  S.  W.: 
"To  permit  the  life  of  one  charged  with  a 
mere  misdemeanor  to  be  taken  when  fleeing 
from  the  officer  would,  aside  from  its-  in- 
humanity, be  productive  of  more  abuse  than 
good.  The  law  need  not  go  unenforced. 
The  officer  can  summon  his  posse  and  talce 
the  offender.  The  reason  for  this  distinc- 
tion between  killing  [in  the  case  of  a  felony 
and  misdemeanor]  is  obvious:  The  security 
of  person  and  property  is  not  endangered 
by  a  petty  offender  being  at  large,  as  in  case 
of  a  felon.  The  very  being  of  society  and 
government  requires  speedy  arrest  and  pun- 
ishment of  the  latter."  And  again,  at  page 
486,  86  Ky.,  and  page  623,  3  8.  W.:  *'So 
careful,  however,  is  the  law,  as  regards  hu- 
man life,  that  if  even  the  felon  can  be  taken 
without  the  taking  of  life,  and  he  be  slain, 
it  is  at  least  manslaughter.  Even  as  to 
him  it  can  be  done  only  of  necessity."  And 
this  is  the  doctrine  of  our  court  in  Jackson 
V.  State,  66  Miss.  96,  6  South.  690.  To  the 
same  effect  are  State  v.  Sigman,  106  N.  C. 
728,  11  S.  B.  620;  Spencer  v.  Moore,  19  N. 
G.  264;  and  State  v.  Roane,  13  N.  G.  62. 

Gounsel  for  i^pellees  cite  the  text  of  Mr. 
Bishop,  in  his  work  on  Oriminal  Procedure  (3d 
Ed.,  vol.  1,  §  161).  But  it  is  shown  condn- 
slvely  in  Thomas  v.  Kinkead,  supra,  that  the 
two  cases  dted.  by  Mr.  Bishop  (Galdwell  v. 
State,  41  Tex.  86,  and  Wright  v.  State,  44  Tex. 
646)  are  not  in  point.  In  the  fourth  edition  of 
Mr.  Bishop's  work  on  Criminal  Procedure  (vol- 
ume 1,  p.  91,  §  161,  pars.  1,  2,  notes  1,  4),  Mr. 
Bishop  reviews  and  criticises  the  cases  of 
Reneau  v.  State,  2  Lea,  720,  and  Thomas  v. 
Kinkead,  supra;  stating  that  in  the  first 
case  the  court,  which  cited  his  New  Grim- 
inal  Law  (volume  2,  H  648,  649)  as  support* 
ing  its  view,  failed  to  note  that  in  these 
sections  he  was  only  speaking  of  an  officer 
killing  a  misdemeanant  **flying  from  arrest" 
originally,  and  not  one  'Resisting  arrest  or 
attempting  an  escape."  He  criticises  Thomas 
V.  Kinkead  as  unsound,  and  calls  it  '*an  un- 
fortunate decision."  In  note  1»  at  page  91, 
he  cites  State  v.  Sigman,  106  N.  G.  728,  11  S. 
E.  520,  as  supporting  the  view  that  an  officer 
may  kill  a  misdemeanant  who  attempts  to 
"break  away"  from  the  officer,  and  thus  es^ 
cape.  In  Thomas  v.  Kinkead,  the  Arkansas 
supreme  court,  as  we  think,  correctly  shows 
that  the  decision  in  State  v.  Sigman,  supra, 
is  correct,  but  that  the  language  of  the  court 
in  that  case  is  inconsistent  with  the  decision 
and  the  general  line  of  reasoning  in  the  case. 
In  Mr.  Bishop's  new  Griminal  Law  (8th  Ed.,  § 
647,  par.  3,  note  1)  Mr.  Bishop  cites  Jackson 
V.  State,  76  Ga.  473,  to  the  proposition  that 
"after  an  arrest;  whether  for  felony  or  misde- 
meanor, or  during  an  imprisonment,  the  life 
of  the  prisoner  may  be  talcen,  if  necessary  to 
prevent  the  escape."  That  was  the  case  of  a 
guard   killing  a  convict  in  the  penitentiary. 


who,  he  supposed,  was  trying  to  escape.  It 
supports  the  proposition  that  an  officer  may 
kill  a  convicted  f^n  trying  to  escape  from 
imprisonment  for  felony,  but  it  furnishes  no 
support  to  the  doctrine  that  an  officer  may  kill 
a  misdemeanant  who  is  merely  effecthig  his 
escape  after  arrest^  or  from  imprisonment  for 
mere  misdemeanor,  by  simply  running  away. 
If  Mr.  Bishop  means  merely  to  say  that  when 
a  misdemeanant,  after  arrest,  tries  to  "break 
away,"  violently  resisting  or  assaulting  the  offi- 
cer, the  officer  omy  kill  him,  as  in  self -de- 
fense, to  prevent  the  inffiction  of  a  felony  upon 
himself,  the  doctrine  is  sound,  and  not  in  con- 
flict with  the  cases  be  criticises;  but  if  he 
means  to  say,  aa  we  understand  him,  that  as 
officer  may  kill  a  misdemeanant  whom  he  has 
arrested,  and  who  eludes  the  officer,  and  gets 
away  from  him,  without  resisting  the  officer, 
and  without  employing  any  force,  while  such 
misdemeanant  is  effecting  his  escape  merely 
by  runnhdg  away,  then  such  doctrine  is  not 
sound,  in  our  Judgment,  and  is  unsupported 
by  the  authorities.  3  Russ.  Grimes  (6th  Ed.) 
p.  132;  Holroyd,  J.,  saying:  **An  officer  must 
not  kill  for  an  escape  where  the  party  is  in 
custody  for  a  misdemeanor."  McGlaln,  in  his 
Griminal  Law  (Ed.  1897,  %  298),  i4>proTes  Re- 
neau V.  State,  supra,  critidsed  by  Mr.  Bishop, 
and  lays  down  the  doctrine  we  have  an- 
nounced, and  points  out  the  very  distinction 
we  have  Just  above  drawn,  aa  being  the  only 
ground  of  support  for  Mr.  Bishop's  doctrine, 
saying:  "It  is  probaUe,  however,  that*  even 
as  to  preventing  escape,  the  officer  is  Justifiable 
in  taking  life  only  to  prevent  escape  for  felony, 
or  where,  the  offense  being  a  misdemeanor,  in 
resisting  force  with  force  his  own  life  is  put 
in  peril,  and  not  where  he  takes  life  merely  to 
prevent  escape  of  one  charged  with  a  misde- 
meanor." Substituting,  for  "where  his  own 
life  is  put  in  peril,"  ''where  in  killing  he  does 
so  to  save  his  own  life,  or  prevent  the  inflic- 
tion of  a  felony  upon  himself,"  this  is  the 
sound  doctrine.  The  Kentucky  supreme  court 
well  says  in  such  a  case  (Head  v.  Martin,  86 
Ky.  486,  8  S.  W.  624),  "He  has  no  more  right 
to  kill  him  [that  is,  when  he  is  merely  running 
away]  than  he  would  have  if  the  offender  were 
to  lie  down  and  refuse  to  go  with  him."  Our 
own  court  has  held,  in  McDaniel  v.  State,  8 
Smedes  &  M.,  at  page  418,  "that  no  trespass 
upon  the  personal  property  of  another  will 
authorize  the  killing  of  a  human  being,  and 
that  any  such  killing  would  be  murder,  if  com- 
mitted with  a  deadly  weapon."  And  that  even 
in  the  case  of  a  fleeing  felon  the  officer  must 
satisfy  the  Jury  "that  he  tried,  in  good  faith, 
and  with  reasonable  prudence  and  caution,  to 
make  the  arrest,  and  was  unable,  because  of 
the  ffight  of  the  person,  to  secure  him,  and  that 
he  resorted  to  the  severe  means  employed 
when  other  proper  means  had  failed,  and 
when,  as  determined  by  the  state  of  things 
as  between  him  and  the  fleeing  felon,  the  ar- 
rest could  not  be  made  without  a  resort  to  the 
means  employed."  Jackson  v.  State,  66  Miss. 
95,  5  South.  690.  It  is  held  in  Head  v.  Mar- 
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tin,  supra,  that  one  anfested  in  a  bastardy  pro- 
ceeding is  to  be  regarded  aa  one  arrested  for 
a  misdemeanor,  although  the  nature  of  the  pro- 
ceeding is  a  civil  one.  It  must  be  dear  from 
these  authorities,,  and  many  others  cited  in  the 
brief  of  the  learned  counsel  for  the  appellant, 
that  the  deputy  sheriff  had  no  right  to  shoot 
Brown,  and  that  he  was  guilty  of  misconduct 
in  so  doing.  Whether,  however,  the  bastardy 
proceeding  is  to  be  treated  in  all  respects  as  a 
civU  suit,  or  whether  one  arrested  in  a  bas- 
tardy proceeding  is  to  be  dealt  with  as  if  ar- 
rested for  a  misdemeanor,— so  far  as  the  point 
under  discussion  is  concerned,— is  obviously 
immaterial,  under  the  authorities. 

We  turn  now  to  the  second  branch  of  the 
biqulry,— whether  the  sheriff  and  the  sureties 
on  his  bond  are  liable  for.  this  misconduct,  as 
having  occurred  in  the  line  of  duty  of  the 
deputy  sheriff,— as  having  been  done  vlrtute 
omdL  The  deputy  sheriff  had  a  warrant,  and 
under  that  warrant  had  arrested  Brown;  and 
manifestly  he  shot  him  under  the  notion  that 
having  such  warrant,  and  having  arrested  him, 
he  had  the  right  to  shoot  him,  to  prevent  his 
escape,  when  he  was  merely  running  away. 
The  condition  (tf  the  sheriff*s  bond  is  (€k>de 
1802,  §  3065)  "that  he  shaU  faithfully  perform 
all  the  duties  of  said  office  during  his  contin- 
uance therehi."  Section  4tU4  of  the  Code  pro- 
vides plainly  that  the  sheriff  and  his  sureties 
shall  be  liable  for  "any  misconduct"  of  his 
deputy,  and  may  have  judgment  over  against 
the  deputy  and  his  sureties  for  the  amount  of 
any  judgment  awarded  against  the  sheriff  and 
his  sureties  for  such  misconduct  of  the  deputy. 
Section  4113  provides  the  same  remedy  for  the 
sheriff  against  his  deputies  and  their  sureties 
for  ordinary  acts  and  defaults  in  office  which 
the  creditor  may  have  against  the  sheriff.  Sec- 
tion 4114  provides  for  misconduct  of  the  dep- 
uty, and  the  liability  of  the  sheriff  and  his 
sureties  therefor.  It  is  well  settled  that  "the 
deputies  are  all  servants  of  the  sheriff,  and  in 
law  they  are  considered  but  one  person." 
Smltii,  Sher.  p.  21.  In  Murphy,  Sher.  §  60, 
it  Is  said,  quoting  from  Knowlton  v.  Bartiett, 
1  Pick.  273:  **U  tiie  act  from  which  tiie  Injury 
resulted  was  an  official  act,  the  authorities  are 
dear  that  the  sheriff  Is  answerable.  If  it  was 
not  an  offidal,  but  a  personal,  act;  it  is  equally 
dear  that  he  is  not  answerable.  But  an  offi- 
cial act  does  not  mean  what  a  deputy  might 
lawfully  do  in  the  execution  of  his  office.  If 
so,  no  action  could  ever  lie  against  the  sheriff 
for  the  misconduct  of  his  deputy.  It  means, 
therefore,  whatever  is  done  under  color  or  by 
virtue  of  his  office."  And  the  author  then  adds: 
**To  hold  the  deputy  and  his  sureties  Uable  to 
the  sheriff  on  his  bond,  It  is  not  necessary  that 
the  deputy  should  be  acting  under  color  of 
some  writ;  but  If  he  is  acting  under  color  of 
his  office,  and  professes  to  so  act,  and  induces 
others  interested  to  believe  he  acted  colore 
officii,  he  and  his  sureties  will  be  bound  by 
such   acts.    No   other   rule   would   be   safe. 


Sureties  are  not  needed  on  a  sherlff*s  bond,  if 
they  are  only  to  be  held  when  the  acts  are 
legal.  They  vouch  for  his  acts,  and  bind  them- 
selves to  make  good  any  damages  he  may 
cause  to  any  one  while  acting  under  the  color 
of  his  office."  It  is  not  necessary  In  this  case 
to  say  anything  as  to  what  might  be  the  result 
If  the  deputy  really  had  no  warrant,  and  sim- 
ply stated  that  he  had  one,  and  was  merely 
professing  to  act  under  color  of  his  office,  with- 
out being  armed  with  the  warrant  requhred  by 
law,  since  in  this  case  it  Is  dear  that  he  did 
have  such  warrant,  that  he  arrested  Brown 
under  the  war^rant,  and  that  he  shot  him,  when 
merely  running  away  after  arrest,  on  the  idea, 
clearly,  that  he  had  the  right  to  shoot  and  kill 
if  necessary  to  prevent  his  escape,  sought  to 
be  effected  merely  by  running  away.  We  are 
of  the  opinion,  therefore,  that  the  deputy  was 
acthig  by  virtue  of  his  office,  that  what  he  did 
was  done  as  an  official  act,  and  that  the  sheriff 
and  his  sureties  are  liable  for  the  damages. 
Without  burdening  the  opinion  with  quota- 
tions, we  dte  the  following  authorities  as  sus- 
taining this  proposition,  hi  addition  to  Murfree 
on  Sheriffs,  dted  above.  Smith,  Sher.  p.  21; 
Thomas  v.  Kinkead,  supra;  Yount  v.  Oamey, 
91  Iowa,  at  page  564,  60  N.  W.  U6,  where  it 
is  hdd  "that  the  arrest  by  the  deputy,  behig 
in  the  Ihie  of  his  offidal  duty,  though  illegal 
because  in  excess  of  his  duty,  was  nevertheless 
a  breach  of  the  conditions  of  his  bond";  Dish- 
neau  v.  Newton,  91  Wis.  201,  64  N.  W.  879; 
Warren  v.  Boyd,  120  N.  O.  60,  26  S.  E.  700; 
State  V.  Walford,  11  Ind.  App.  392,  39  N.  E. 
162;  Lammon  V.  Feusler,  111  U.  S.  17,  4  Sup. 
Ct.  286;  Spencer  v.  Moore,  19  N.  O.  264.  In 
Robertson  v.  Sichd,  12  U.  S.,  at  page  515,  8 
Sup.  Gt.  1290,  the  case  went  upon  the  idea  that 
the  collector  of  customs  was  not  hable  for  the 
tort  of  a  subordinate  conunitted  in  the  dis- 
charge of  duties  which  it  would  be  '"utterly 
impossible  for  the  superior  officer  to  discharge 
in  person.^'  No  such  hnpossiblllty  exists  hi 
the  case  of  the  sheriff,  as  to  the  arrest  of  a  per- 
son. That  case  is  easily  distinguishable  from 
this,  on  its  facts;  and  it  is  expressly  said  that 
the  dedslon  there  does  not  interfere  with  the 
liability  of  an  officer  "for  the  act  of  the  deputy, 
performed  hi  the  ordinary  line  of  his  official 
duty  prescribed  by  law."  And  the  latter  Is  the 
case  here.  Nor  is  there  anything  In  Brown  v. 
Mosely,  11  Smedes  &  M.  354,  or  Furlong  v. 
State,  58  Miss.  717,  at  all  hi  conflict  with  any- 
thing herein  announced. 

On  return  of  the  case  to  the  court  bdow,  it 
wlU  be  proper  to  amend  so  as  to  bring  suit  in 
the  name  of  the  state  of  Mississippi  for  the  use 
of  T.  J.  Brown.  No  objection  was  made  in 
the  court  below  on  this  ground.  In  this  case 
the  suit  was  brought  In  the  name  of  the  real 
party  In  interest,  and  that  distinguishes  this 
case  from  Nixon  v.  DlUard,  73  Miss.  803,  19 
South.  959,  even  viewing  that  case  as  looked 
at  by  a  majority  of  the  court  therein.  Judg- 
ment Is  reversed,  and  cause  remanded. 
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(Miss. 


(75  Miss.  665) 

WALKER  et  al.  t.  HARRISON  et  al. 

(Supreme  Oourt  of  MississippL     April  11, 

1898.) 

Tax  Balb  —  Furohasb  by  Tbmant  —  Voluntary 

Payment. 

1.  A  tenant  in  possession  of  land  cannot  buy 
at  a  tax  sale»  so  as  to  obtain  title  as  against 
his  landlord. 

2.  A  tenant  can  recover  of  his  landlord  taxes 
paid  by  him,  since  his  payment  of  taxes  is  not 
a  voluntary  payment  of  the  debt  of  another. 

3.  A  tenant  coming  into  possession  of  land 
subsequent  to  its  sale  for  taxes  is  not  precluded 
from  buying  the  paramount  title  from  the  state. 

Appeal  from  chancery  court,  Coahoma 
county;  A.  H.  Longino,  Chancellor. 

Bill  by  Mrs.  Ada  Renfro  Walker  and  oth- 
ers against  W.  H.  Harrison  and  others. 
Judgment  for  defendants.  PlaintlflCs  appeal- 
ed.   Affirmed. 

J.  W.  Cutrer,  for  appellants.  D.  A.  Scott 
and  Chas.  Scott,  Jr.,  for  appellees. 

TERRAL,  J.  Mrs.  Ada  Renfro  Walker 
and  Mrs.  Crlss  brought  their  bill  to  the  June 
term,  1897,  of  the  chancery  court  of  Coaho- 
ma county,  against  W.  H.  Harrison  and  J. 
R.  Coats,  alleging  said  complainants  on  and 
before  the  first  Monday  of  March,  1893,  to 
have  been  the  legal  owners  of  the  S.  B.  ^, 
and  E.  %  of  S.  W.  %  of  section  1,  township 
25,  range  3  W.,  In  said  Coahoma  county,  by 
the  adverse  possession  thereof  for  more 
than  10  years;  that  on  the  said  first  Monday  of 
March,  1893,  said  tracts  of  land  were  sold 
by  the  tax  collector  of  said  Coahoma  coun- 
ty for  the  taxes  assessed  and  due  thereon, 
when  the  same  were  struck  ott  and  sold  to 
the  state  of  Mississippi;  that  prior  to  the 
1st  day  of  January,  1897,  the  defendant  J. 
R.  Coats  became  the  tenant  of  complainants, 
and  took  possession  of  said  lands  under  a 
regular  rental  contract  therefor;  and  that 
on  the  19th  day  of  February,  1897,  said  J.  R. 
Coats  and  W.  H.  Harrison  bought  said 
tracts  of  land  from  the  state  of  Mississippi 
for  the  sum  of  $507.75,  and  received  a  deed 
therefor;  and  the  prayer  of  the  bill  Is  to 
cancel  the  deed  made  by  the  state  to  Coats 
and  Harrison,  as  a  cloud  upon  complainants' 
title,  or,  if  that  may  not  be  done,  that  com- 
plainants be  allowed  to  redeem  said  lands 
from  said  purchasers  by  paying  them  the 
sum  paid  by  them  therefor.  A  demurrer  to 
said  bill  was  sustained;  hence  this  appeal. 
A  tenant  in  the  possession  of  land  at  the 
time  of  its  sale  for  taxes  is  under  obliga- 
tion to  pay  the  taxes,  and  therefore  cannot 
buy  so  as  to  obtain  title  as  against  his  land- 
lord. The  land  itself  is  in  fact  the  debtor 
to  the  public,  and  prima  facie  it  is  the  ten- 
ant's tax,  because  all  the  remedies  are 
against  him.  Ordinarily,  one  who  volun- 
tarily pays  the  debt  of  another  cannot  re- 
cover the  sum  paid,  but  taxes  paid  by  the 
tenant  is  not  a  voluntary  payment  1  Tayl. 
Landl.  &  Ten.  §  395;  Carter  v.  Carter,  5 
Bing.  ^6.     Coats,  however,  was  not  in  pos- 


session when  the  lands  were  sold  for  taxes, 
and  his  subsequent  taking  possession  of 
them  under  a  contract  of  rental  did  not  pre- 
clude him  from  buying  the  paramount  title 
from  the  state.  Rives  y.  Nesmith,  64  Miss. 
807,  2  South.  174;  Tied.  Real  Prop.  §  199. 
The  decree  of  the  chancery  court  Is  affirmed. 


STRONG  V.  STATE! 
(Supreme  Court  of  Mississippi.    April  11,  1896.) 

ABSOM^SUFFIOIBNCT  07  EVIDENCB. 

Where  defendant  had  threatened  to  bum 
a  building  of  another,  but  the  evidence  con- 
necting him  with  the  burning  was  at  most  only 
enspicions,  it  is  insufficient  to  support  a  convic- 
tion of  arson. 

Appeal  from  circuit  court,  De  Soto  county; 
Z.  M.  Stephens,  Judge. 

Gilbert  Strong  was  convicted  of  arson,  and 
he  appeals.     Reversed. 

Wall  &  Morgan,  for  appellant.  Wiley  N. 
Nash,  Atty.  Gen.,  for  the  State. 

TERRAL,  J.  At  the  November  term,  1897, 
of  the  circuit  court  of  De  Soto  county,  Gil- 
bert Strong  was  convicted  of  arson,  and  was 
sentenced  to  the  penitentiary  for  seven 
years.  It  was  in  evidence  that  the  bam  and 
stable  of  J.  B.  West,  situated  In  said  county, 
was  destroyed  by  fire  on  the  10th  day  of 
April,  1896,  and  that  Gilbert  Strong  had 
threatened  to  commit  such  act  The  evi- 
dence connecting  Gilbert  Strong  with  the 
burning  of  the  bam  and  stable  was,  at  most, 
only  suspicions,  and  insufficient.  In  our  Judg- 
ment, to  support  a  conviction.  Wherefore 
the  Judgment  of  the  circuit  court  Is  reversed* 
and  a  new  trial  granted. 


C76  Wm.  ISt) 
DUNCAN  V.  JATNB. 
(Supreme  Court  of  MississippL    April  18,  1898.) 

Landlord  and  Tenant— Lbase— Construction— 
LiBNS  ON  Chop— Priority. 

1.  Where,  by  the  lease,  the  tenants  were  to 
have  the  cotton  raised  ginned  and  baled,  and 
there  was  no  gin  on  the  lessor's  land,  the  lessor 
impliedly  consented  to  the  payment  for  gin- 
ning and  baling  out  of  the  crop. 

2.  The  ginning  and  baling  of  a  crop  of  cotton 
being  for  the  common  good  of  all  parties  inter- 
ested, a  charge  for  same  is  a  lien  on  the  crop 
superior  to  all  other  liens. 

Appeal  from  circuit  court,  Washington 
county;   F.  A.  Montgomery,  Judge. 

Action  by  L.  L.  Jayne  against  J.  J.  Duncan. 
Judgment  for  plaintifiF,  and  defendant  ap- 
peals.    Reversed. 

J.  H.  Wynn,  for  appellant 

TERRAL,  J.  This  is  a  suit  by  Mrs.  L.  I* 
Jayne,  the  landlord,  against  J.  J.  Duncan, 
for  the  value  of  two  bales  of  cotton  appro- 
priated by  him  with  the  consent  of  R.  H. 
Holland,  the  tenant  of  Mrs.  Jayne,  to  pay 
Duncan  for  the  ginning  of  the  cotton  of  said 
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tenant  during  the  season,  the  said  landlord's 
rent  and  supply  bill  being  unpaid.  The  evi- 
dence showed  that  Holland  was  the  tenant 
of  Mrs.  Jayne,  and  was  owing  her  several 
hundred  dollars  for  rent  and  supplies,  and 
that  Duncan,  with  the  consent  of  Holland, 
had  furnished  the  bagging  and  ties,  and 
ginned  the  cotton  raised  by  Holland  on  the 
place  leased  by  him  of  Mrs.  Jayne,  and  had 
received  and  appropriated  to  the  payment 
thereof  two  bales  of  cotton  raised  by  said 
tenant,  Holland.  There  was  evidence  that 
Jayne,  the  husband  of  plaintiff,  expected  the 
tenants  to  have  the  cotton  raised  by  them 
ginned  and  baled,  and  that  there  was  no 
gin  on  the  lessor's  land,  and  that  the  ten- 
ants, in  order  to  comply  with  the  contract 
with  the  lessor,  must  gin  and  bale  the  cot- 
ton raised  by  them.  A  peremptory  instruc- 
tion was  given  for  the  plaintiff  below.  We 
think  that  Duncan  was  entitled  to  a  verdict 
upon  the  evidence  before  the  court  The  gin- 
ning and  baling  of  the  cotton  was  necessary 
to  prepare  it  for  market,  and,  with  no  gin  on 
the  leased  premises,  it  could  not  have  been 
expected  by  the  lessor  that  the  tenant  would 
gin  and  bale  the  same  without  incurring  a 
charge  therefor,  and  the  lessor,  under  the 
circumstances,  must  be  taken  as  consenting 
to  its  payment  out  of  the  crop  grown  by 
the  tenant  The  charge  for  ginning  and 
bailing  the  crop  being  for  the  common  good 
of  all  the  parties  interested,  and  being  abso- 
lutely essential  to  make  it  available  to  them, 
constituted  it,  from  the  necessity  of  the  case, 
a  lien  upon  the  crop  superior  to  all  other 
liens,  whether  of  the  lessor  or  others. 
Strauss  v.  Baley,  58  Miss.  131.  The  judg- 
ment of  the  circuit  court  is  reversed,  and  a 
new  trial  is  granted. 


MARES  et  al.  v.  HAMBI/ET. 

(Supreme  Ooort  of  Mississippi     April  18, 

1898.) 

OuARDiAK^s  Bond— Amount  of  Liabiutt. 

It^  is  error  to  render  a  decree  against  the 
admimstrator  and  sureties  of  a  deceased  guard- 
ian, upon  the  court  records,  without  other  evi- 
dence, for  a  sum  greater  tiian  the  liability  there 
shown,  even  though  such  guardian  has  charged 
himself,  in  his  accounts  fiied,  with  a  larger 
amount 

Appeal  from  chancery  court,  Quitman  coun- 
ty; A.  H.  Longino,  Chancellor. 

Bttl  by  Bessie  Hamblet,  minor,  against  L. 
Marks  and  others.  From  a  decree  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

Cooper  &  Waddell,  for  appellants.  J.  W. 
Cutrer,  for  appellee. 

TERRAL,  J.  The  records  of  the  chancery 
court  of  Quitman  county  show  that  the  only 
real  estate  inherited  by  Bessie  Hamblet  from 
ber  mother  was  sold,  and  brought  at  said  sale 
f  500.  The  account  filed  by  F.  M.  Hamblet, 
guardian    of   said    Bessie   Hamblet,    charged 


him  with  $700,  as  the  proceeds  of  the  sale  of 
the  real  estate  of  said  Bessie  Hamblet;  and, 
Mr.  Hamblet  having  died,  Furr,  the  new 
guardian  of  said  Bessie,  obtained  a  decree 
against  the  appellants,  the  sureties  on  Ham- 
blet*s  bond,  for  $700  principal,  and  10  per 
cent  interest,  compounded,— said  decree  hav- 
ing been  rendered  upon  the  face  of  the  chan- 
cery court  records,  without  other  proof;  and 
the  sureties  claim  that  said  decree  is  errone- 
ous. We  think  the  records  of  the  chancery 
court  disclose  a  liability,  prima  facie,  of  only 
$500  principal  against  Hamblet's  administra- 
tor, and  his  sureties  on  his  guardian  bond, 
and  that  the  decree  should  be  reversed,  and 
the  case  remanded  for  a  new  triaL  Reversed 
and  remanded. 


MOBILE  &  O.  R.  CO.  v.  ROBERTS  et  al. 

(Supreme  Court  of  Mississippi.     April  11, 

1898.) 

Injury  to  Person  on  Track— Contributort  Neo- 

LIOfcNOB. 

1.  It  appeared  that  deceased,  on  a  bright 
moonlight  night  started  to  walk  across  a  tres- 
tle 80  yards  long,  and,  after  passing  some  54 
yards,  was  struck  by  an  engine  and  killed.  The 
track  on  which  the  engine  came  was  straight 
and  the  headlight  could  have  been  seen  for  sev- 
en-eighths of  a  mile  from  the  trestle.  Hdd, 
that  deceased  was  guilty  of  contributory  neg- 
ligence. 

2.  Where  the  rules  of  a  railroad  company  re- 
quired ten  minutes  between  trains,  and  an  en- 
gine following  a  train  after  an  interval  of  only 
three  or  four  minutes  killed  deceased  while 
crossing  a  trestle,  such  omission  to  regard  the 
rule  was  mere  negligence,  and  gives  no  right 
of  action,  where  deceased  was  guilty  of  con- 
tributory negligence. 

3.  If  persons  crossing  a  railroad  trestle  are  to 
be  regarded  as  licensees  of  the  railroad  com- 
pany, it  is  the  dut^  of  such  company  to  give 
signals  of  approachmg  trains;  but  a  failure  so 
to  do  is  mere  negligence,  and  contributory  negli- 
gence of  a  person  killed  while  crossing  such 
trestle  will  bar  an  action  therefor. 

Appeal  from  circuit  court,  Lauderdale 
county;   G.  B.  Huddleston,  Judge. 

Action  by  D.  M.  Roberts  and  another 
against  the  Mobile  &  Ohio  Railroad  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Reversed. 

J.  A.  P.  Campbell,  for  appellant  W.  H. 
Hardy,  Geo.  B.  Neville,  and  Brame  &  Al- 
exander, for  appellees. 

TERRAL,  J.  The  plaintiifB,  the  chUdren 
of  Marion  B.  Roberta^  deceased,  recovered  a 
judgment  in  the  sum  of  $2,000  against  the 
Mobile  &  Ohio  Railroad  Company  for  the 
negligent  killing  of  said  decedent  by  a  mov- 
ing engine  on  the  15th  day  of  September, 
1894.  The  deceased  was  kiUed  upon  the 
trestle  of  the  railroad  over  Sowashee  creek 
on  a  bright  moonlight  night.  The  trestle 
was  some  80  yards  long,  and  Roberts  was 
killed  some  54  yards  from  the  north  end  of 
the  trestle.  The  city  limits  are  at  a  public 
road,  where  it  crosses  said  railroad,  210 
yards  north  of  the  trestle.    The  regular  pas- 
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senger  train  going  south  from  Meridian  left 
the  depot  in  said  city  between  10  and  11 
o'clock  p.  m.,  and  was  followed  by  a  detach- 
ed engine,  No.  26,  as  a  second  section  there- 
of. The  deceased  and  two  other  persons, 
on  foot,  and  traveling  down  the  railroad 
triack,  were  passed  by  the  passenger  train 
some  short  distance  before  reaching  the  tres- 
tle over  the  Sowashee  creek;  and  after  the 
passage  of  the  train  said  Roberts  and  his 
companions  stepped  back  upon  the  track, 
and  walked  over  It  down  to  th6  trestle,  and 
upon  the  trestle,  and  had  passed  some  54 
yards  across  the  trestle  when  engine  No.  26, 
run  as  section  2  to  the  passenger  train,  ran 
over  and  killed  said  Roberts.  A  rule  of  the 
railroad  company,  put  In  evidence,  required 
ten  minutes  between  trains.  There  was  ev- 
idence tending  to  show  that  the  engine  fol- 
lowed the  passenger  train  within  three  or 
four  minutes;  that  it  blew  no  whistle  and 
rang  no  bell  for  the  crossing  of  the  public 
road  at  the  city  limits,  or  as  a  warning  to 
any  persons  who  might  be  on  the  trestle. 
There  was  evidence  tending  to  show  that  tlie 
railroad  and  trestle  over  Sowashee  creek 
were  used  as  a  footway  by  persons  coming 
Into  Meridian  on  foot  from  the  south,  and 
that  the  railroad  officials  had  not  protested 
against  such  use,  nor  had  had  for  many 
years  any  warning  board  at  the  trestle 
against  its  use  as  a  footway.  It  was  also 
In  evidence  that  the  railroad  track  was 
straight  up  to  and  beyond  the  depot  at  Me- 
ridian from  which  the  passenger  train  and 
engine  No.  26  proceeded;  that  the  engineer 
and  fireman  upon  engine  26  did  not  see  any 
one  upon  the  trestle;  that  engine  26  had  a 
headlight  burning,  and  was  on  the  main 
track  before  starting  out  that  night,  and 
that  any  one  on  the  trestle  could  see  up  the 
main  track  to  the  depot,  and  beyond;  and 
that  the  depot  was  seven-eighths  of  a  mile 
from  the  trestle.  And  plaintiffs  proved  by 
Sam  Fortsen  that  he  walked  across  the  tres- 
tle In  40  seconds  of  time. 

It  is  a  rule  of  law  that  a  railroad  company 
is  not  responsible  in  damages  for  injuries 
committed  upon  persons  who  are  themselves 
guilty  of  contributory  negligence.  No  one 
can  require  anotlier  to  take  better  care  of 
him  than  he  takes  for  himself.  This  trestle 
was  evidently  dangerous  to  walk  upon,  and 
one  going  upon  It  without  looking  and  lis- 
tening must  be  regarded  as  assuming  all  the 
risks  of  the  situation  not  attributable  to  the 
willful  or  wanton  wrongs  of  the  railroad 
company.  The  plain  duty  of  Roberts  before 
going  upon  the  Sowashee  trestle  required 
liim  to  stop,  and  to  look  and  listen,  and  to 
know,  so  far  as  he  might  know  by  the  rea- 
sonable use  of  his  senses  of  hearing  and  see- 
ing, whether  another  train  or  locomotive 
was  coming  in  that  direction;  and,  if  he 
had  done  so,  he  must  have  seen  engine  No. 
26  descending  rapidly  towards  the  trestle, 
and  not  far  distant,  for,  unless  he  lingered 
upon  the  trestle,  he  bad  not  been  on  It  more 


than  about  30  seconds  when  he  was  run 
upon  and  killed.  If  he  looked,  he  must  have 
seen  the  approaching  locomotive;  and  If  he 
saw  it,  and  heedlessly  attempted  to  cross, 
or  If  he  failed  to  look,  and  yet  attempted  to 
cross  the  trestle,  he  was  guilty  of  such  neg- 
ligence as  debars  him  or  his  representatives 
of  any  right  of  action  against  the  com- 
pany. If  the  rule  of  the  company  requiring 
ten  minutes  between  trains  was  Intended  for 
the  benefit  of  persons  who  might  be  walking 
along  the  tracks  of  the  company,  yet  the 
omission  to  regard  the  rule  was  mere  negli- 
gence on  the  part  of  the  company,  and  the 
contributory  negligence  of  the  deceased  de- 
bars the  plaintiffs  of  all  right  of  action  there- 
for. As  the  jury  might  have  found  from  the 
evidence  that  the  use  of  the  railroad  tracks 
across  the  trestle  as  a  footway  made  the  de- 
ceased and  others  using  such  track  licensees 
for  the  crossing  of  said  trestle,  It  was  the 
duty  of  the  railroad  company  to  give  such 
licensees  warning  of  the  approach  of  Its 
engines  and  trains;  but  the  omission  of  such 
signals  of  approach  could  amount  to  no  more 
than  negligence,  and  the  contributory  negli- 
gence on  the  part  of  deceased  destroyed  any 
right  of  action  which  the  plalntlfTs  otherwise 
might  have  had  therefor.  We  are  of  the 
opinion  that  the  defendant's  peremptory  In- 
struction should  have  been  given,  and  that 
its  motion  for  a  new  trial  should  have  been 
sustained.  The  Judgment  of  the  circuit 
court  is  reversed,  and  a  new  trial  Is  granted. 


(76  Hiss.  929) 
OLIFTON  V.  BANK  OF  ABERDEEN. 
(Supreme  Oourt  of  MississippL     April  11, 
1898.) 
Note— Neootiabilitt. 
A  stipulation  in  a  promissory  note  for  the 
payment  of  an  attorney  s  fee  for  collection  does 
not  affect  Its  negotiability. 

Appeal  from  circuit  court,  Monroe  county; 
B.  O.  Sykes,  Judge. 

Action  by  Bank  of  Aberdeen  against  W. 
H.  Clifton.  Judgment  for  plaintiff.  De- 
fendant appealed.    Affirmed. 

E.  H.  Bristow,  for  appellant  W.  B.  Walk- 
er, for  appellee. 

TERRAL,  J.  The  Bank  of  Aberdeen,  In 
the  circuit  court  of  Monroe  county,  recover- 
ed of  W.  H.  Clifton,  the  Indorser  of  a  prom- 
issory note,  a  judgment  for.  the  sum  agreed 
to  be  paid  in  said  note,  and  also  a  reasona- 
ble attorney's  fee  for  collection.  The  ques- 
tion Is  whether  a  stipulation  in  a  promissory 
note  to  pay  a  reasonable  attorney's  fee  af- 
fects the  negotiability  of  such  note.  We  re- 
gard the  question  as  settled  in  this  state  in 
favor  of  the  doctrine  that  such  a  stipulation 
does  not  affect  the  negotiability  of  the  in- 
strument. Meacham  v.  Pinson,  60  Miss.  217: 
1  Daniel,  Neg.  Inst  §§  62,  62a.  The  judgment 
of  the  circuit  court  is  afOhned.  jOiJVLC 
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ADAMS,   State  BeTenue  Agent,   t.   MISSIS- 
SIPPI STATE  BANK. 

(Supreme  Court  of  MiBfliMippi.     May  17,  1897.) 

MuNioiPAL  Taxation  —  CoHBTiTUTioiTAL   Law  — 
Bank  Tax. 

1.  Oonst.  1890,  S  112,  proTiding  that  taxation 
ahall  be  uniform  and  equal  tnroughout  the 
state,  governs  municipal  taxation  as  well  aa 
state  and  county. 

2.  Act  1894,  c.  29,  I  8,  providing  that  no  city 
or  town  shall  impose  or  collect  a  greater  tax 
on  banks  or  solvent  credits  than  the  state  tax 
for  the  same  year,  is  null  and  void,  being  viola- 
tive of  Const.  1890,  S  112,  providing  that  taxa- 
tion shall  be  uniform  and  equal  throughout  the 
state;  that  property  shall  be  taxed  in  propor- 
tion to  its  value;  and  that  the  assessment  for 
taxes  under  general  laws  shall  be  by  uniform 
rules  according  to  its  true  value. 

3.  Under  Const.  1800,  §  112,  providing  that 
taxation  shall  be  uniform  and  equal  through- 
out the  state,  when  ad  valorem  taxes  are  levied 
there  can  be  no  discrimination  of  rates  between 
one  species  of  property  and  another. 

Woods,  C  jr.,  dissenting. 

On  Motion  to  Set  Aside  Former  Judgment. 

Special  judges  wei^  commissioned  by  the 
governor  to  preside  in  the  supreme  court  in  a 
certain  cause,  two  regular  Judges  being  disquali- 
fied. The  cause  was  submitted  to  the  court  as 
thus  constituted.  Before  the  decision  was  ren- 
dered, a  regular  judge  qualified  as  the  successor 
of  one  of  the  disqualified  judges.  The  special 
judges  rendered  the  judgment  of  the  court. 
Held,  that  the  special  judge,  having  been  duly 
commissioned  to  decide  the  case,  would  remain 
such  de  facto  after  the  expiration  of  the  term  of 
the  judge  in  whose  stead  he  was  appointed,  and, 
being  such  de  facto  judge,  his  decision  would 
be  valid. 

Appeal  from  circuit  court,  Madison  county; 
Robert  Powell,  Judge. 

Action  by  Wirt  Adams,  state  revenue 
agent,  against  Mississippi  State  Bank.  Judg- 
ment for  defendant  Plaintiif  appealed.  Re- 
versed. 

Mayes  &  Harris,  for  appellant  Calhoon  & 
Green  and  Brame  &  Alexander,  for  appellee. 

TRULY,  Special  Judge.  This  suit  was 
brought  by  the  state  revenue  agent  in  the  cir- 
cuit court  of  Madison  county  to  recover  cer- 
tain balances  of  unpaid  municipal  taxes 
claimed  to  be  due  by  the  Mississippi  State 
Bank  for  the  years  1894  and  1895  to  the  city 
of  Canton,  in  which  said  bank  is  located. 
The  city  of  Canton  levied  an  ad  valorem  tax 
of  12  mills  for  the  year  1894,  and  of  11  mills 
for  the  year  1896,  on  all  property  subject  to 
taxation.  The  bank  paid  6  mills  in  1894  and 
5  mills  in  1895,  claiming  immunity  from  fur- 
ther municipal  taxation  under  section  3,  c 
29,  Acta  1894.  It  will  be  observed  that  the 
amount  paid  by  the  bank  in  1804  and  1895 
was  the  amount  of  the  state  tax  for  the  cor- 
responding year.  The  provision  of  said  sec- 
tion 3,  relied  on,  declares  that  "no  city  or 
town  shall  impose  or  collect  a  grreater  tax  on 
banks,  or  solvent  credits,  than  the  state  tax 
for  the  same  year."  This  provision,  it  is 
urged  by  counsel  for  appellant,  is  obnoxious 
to,  and  violative  of,  several  sections  of  the 


state  constitution  of  1890,  viz.  sections  90- 
112, 181, 182;  but  the  views  herein  expressed, 
and  the  conclusion  arrived  at,  render  it  un- 
necessary for  us  to  announce  our  views  upon 
any  but  the  one  section  mainly  relied  upon. 
The  •'uniformity  and  equality  clause,"  com- 
monly so  called,  forms  section  20,  art.  12, 
Const  1809,  and  is  In  these  words:  '"Taxa- 
tlon  shall  be  equal  and  uniform  throughout 
the  state.  Property  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  as  directed 
by  law."  Prior  to  the  adoption  of  our  pres- 
ent constitution  (1890),  this  section  had  been 
the  subject  of  repeated  judicial  investigation. 
In  Daily  v.  Swope,  47  Miss.  867,  it  was  held 
that  the  "equal  and  uniform  taxation"  re- 
quired by  the  constitution  did  not  refer  to  lo- 
cal assessments  for  purposes  of  local  Im- 
provements, and,  consequently,  the  power  of 
the  legislature  to  classify  and  arbitrarily 
value  lands  for  purposes  of  local  taxation 
within  a  levee  district  was  upheld.  See,  also, 
Yasser  v.  GTeorge,  ^7  Miss.  718.  In  Miss- 
issippi Mills  V.  Cook,  56  Miss.  40,  the  supreme 
court  went  a  step  further,  and  announced  that 
under  the  law  as  it  was  then  written  (Const 
1869)  it  was  not  necessary  that  all  property 
should  be  tai:ed,  but  that  the  legislature  had 
the  power  and  the  right  to  select  such  objects 
of  taxation  as  It  might  deem  proper,  and  tiiat 
property  not  so  selected  was  not  subject  to 
taxation.  It  was  also  held  that  section  20, 
art  12,  Const  1869,  did  not  prevent  the  leg- 
islature from  levying  a  privilege  tax  In  lieu 
of  all  ad  valorem  taxt:B.  Bank  ▼.  Worrell, 
67  Miss.  47,  7  South.  219.  It  is  useless  to  bux^ 
den  this  opinion  with  further  citation  of  au- 
thorities with  which  bench  and  bar  are  en- 
tirely famiUar.  Suffice  It  to  say  that  the 
conclusions  reached  In  cases  before  referred 
to  were  uniformly  followed,  but  the  rules 
therein  announced  were  never  broadened  or 
extended.  This  was  the  judicial  interpreta- 
tion placed  upon  the  "equality  and  uniform- 
ity clause"  of  the  constitution  of  1869,  and  it 
was  with  the  light  of  these  decisions  before  it 
that  the  constitutional  convention  amended 
said  clause,  and  adopted  the  corresponding 
section,  now  in  our  constitution,  relating  to 
the  subject  under  consideration.  Section  112, 
Const  1890,  omitting  the  words  not  material 
to  this  discussion,  provides:  "Taxation  shaU 
be  uniform  and  equal  throughout  the  state. 
Property  shall  be  taxed  in  proportion  to  its 
value.  Property  shall  be  assessed  for  taxes, 
under  general  laws,  and  by  uniform  rules, 
according  to  its  true  value."  And  the  ques- 
tion now  to  be  passed  upon  is  whether  or  not 
the  statute  assailed  is  violative  of  the  provi- 
sions of  that  section. 

At  the  very  threshold  of  this  investigation 
we  are  met  by  the  earnest  contention  of 
counsel  for  appellee  that  section  112  does  not 
refer  to  municipal  taxation^  but  only  to  such 
taxation  as  may  be  imposed  for  the  purpose 
of  providing  revenue  for  the  administration 
of  state  and  county  affairs.  Learned  counsel 
support  their  argumg^^^.^  ^n|j3<|i^ji5g^jt(i- 
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tlons  from  other  states.  We  have  given  the 
subject  the  careful  research  which  its  grav- 
ity and  importance  demand,  and  are  con- 
strained to  adhere  to  the  decisions  of  our 
own  supreme  court  In  Daily  v.  Swope  it 
was  held  that  the  general  system  of  taxation 
within  the  scope  of  section  20,  art  12,  Const 
1869  (as  distinguished  from  taxation  for  the 
purpose  of  local  improvements),  referred  to 
the  "impositions  and  assessments  for  the  gen- 
eral, usual,  and  ordinary  purposes  of  the 
state,  and  the  county,  and  municipal  bodies." 
And  this  doctrine  was  expressly  reaffirmed 
and  approved  in  Yasser  v.  George^  where  it 
was  said:  "The  limitation  upon  the  power  in 
that  section  [section  20,  art.  12]  only  applies, 
and  governs  taxes  levied  for  the  usual,  or- 
dinary, and  general  purposes  of  the  state, 
county,  and  incorporated  city  or  town."  We 
'are  forced  to  reject  the  contention  of  appel- 
lee, and  are  content  to  abide  by  these  deci- 
sions. Clearly,  section  112  does  apply  to  and 
govern  municipal  taxatiqn.  See,  also,  South- 
em  R.  Co.  V.  City  of  Jacl^son,  38  Miss.  834. 

Counsel  for  appellee  next  contend  that  this 
question  has  already  been  passed  upon  by 
the  supreme  court  of  this  state.  Not  so.  A 
critical  analysis  of  every  case  cited  will  show 
that  the  exact  point  here  decided  was  never 
involved.  The  case  of  Huntley  v.  Banlc,  69 
Miss.  663,  13  South.  832,  strongly  relied  on, 
has  no  application.  The  constitutionality  of 
the  law  therein  considered  was  never  dis- 
cussed by  counsel,  or  decided  by  the  court, 
and  therefore  the  decision  is  without  weight 
as  a  precedent  The  decision  of  the  case  not 
resting  solely  on  the  question  of  constitution- 
ality of  the  statute,  that  point  was  very  prop- 
erly not  passed  upon.  Cooley,  Const.  Lim.  p. 
163.  Mississippi  Mills  v.  Cook  merely  an- 
nounced that  the  legislature  had  the  power 
and  right  to  select  the  subjects  of  taxation, 
and  property  not  so  selected  should  not  be 
taxed.  But  the  opinion  of  at  least  two,  if 
not  all,  of  the  Judges  in  that  case,  if  care- 
fully examined,  will  show  that  they  held 
that,  where  property  was  subjected  to  taxa- 
tion, the  tax  should  be  equal  and  uniform  up- 
on all  property  so  taxed.  In  truth,  we  are 
strengthened  and  confirmed  in  the  views  here 
announced  by  the  opinions  in  that  case.  Says 
Chalmers,  J.:  "We  all  concur  in  holding  that 
the  twentieth  section  does  not  require  the 
taxation  of  all  the  property  in  the  state,  but 
only  that  all  that  Is  taxed  shall  be  taxed  uni- 
formly, equally,  and  according  to  value. 
These  are  three  rules,  and  the  only  rules,  laid 
down  In  reference  to  taxing  the  property  of 
Individuals.  What  do  they  mean?  The  re- 
quirement of  uniformity  means  that  all  prop- 
erty belonging  to  the  same  class  shall  be 
taxed  alike,  so  that  all  horses  shall  be  taxed 
at  the  same  rate,  and  all  lands  or  stocks  or 
merchandise.  There  is  to  be  no  discrimina- 
tion between  property  of  the  same  class,  and 
it  shall  not  be  competent  to  levy  one  rate 
upon  country  lands  and  another  upon  city 
lands,  or  one  rate  upon  horses  of  one  breed 


and  another  upon  horses  of  a  different  breed. 
If  the  uniformity  requirement  stood  alone,  it 
would  be  competent  to  affix  different  rates 
to  different  kinds  of  property,  and  so  to  im- 
pose one  rate  upon  all  lands,  and  another  up- 
on all  horses,  and  still  another  upon  all 
stocks,  and  still  another  on  pM  merchandise. 
But  this  kind  of  discrimination  is  prohibited 
by  the  requirement  of  equality,  by  which  it 
is  made  obligatory  that  the  same  rate  shall 
be  imposed  on  every  kind  and  species  of 
property  that  is  subject  to  taxation."  It  is 
true  that  this  language  is  taken  from  a  dis- 
senting opinion,  but  it  seems  to  announce  the 
unanimous  conclusion  of  the  three  Judges  up- 
on the  point  here  involved,  and,  besides,  these 
words  came  from  the  pen  of  one  of  the  most 
distinguished  Jurists  that  ever  adorned  the 
bench  of  this  state.  But  precedent  and  au- 
thority aside,  this  statute  will  not  stand  the 
test  when  measured  by  the  rules  announced 
by  section  112.  The  whole  scheme  of  taxa- 
tion as  devised  by  that  section  Is  plain,  sim- 
ple, and  easily  understood.  In  order  to  carry 
out  that  design,  three  things  are  necessary: 
<1)  "Property  must  be  assessed  for  taxes  un- 
der general  laws,"  because  without  a  legal 
assessment  no  tax  can  lawfully  be  imposed 
or  collected.  (2)  Property  must  be  assessed 
at  its  "true  value."  This  must  be  done  In 
order  to  prevent  unjust  discrimination  by  se- 
lecting different  modes  of  valuation,  as  had 
occurred  under  the  constitution  of  1869;  the 
constitution  of  1890  manifestly  intending  that 
stocks,  bonds,  and  all  other  property  should 
be  assessed  at  what  It  was  really  worth,  and 
not  valued  by  any  arbitrary  rule;  no  dis- 
cretion as  to  valuation  being  left  to  the  legis- 
lature, as  the  courts  had  held  was  done  by 
section  20,  art  12,  of  the  constitution  of 
1869.  When  this  is  done,  when  these  prelim- 
inary but  necessary  steps  of  assessment  and 
valuation  are  taken.  In  order  to  complete  and 
carry  the  plan  Into  effect,  the  third  rule  is 
announced:  (3)  Property  shall  be  taxed  in 
proportion  to  its  value,  and  taxation  shall  be 
equal  and  uniform.  These  are  the  three  rules 
upon  which  the  entire  plan  of  taxation  Is 
reared.  Ton  cannot  destroy  one  without 
marring  the  symmetry  of  the  whole. 

Does  the  statute  under  consideration  con- 
form to  the  rules  here  announced?  We  think 
not  "Property  shall  be  taxed  in  proportion 
to  its  value"  means  "property  shall  pay 
taxes  in  proportion  to  its  value."  It  can 
mean  nothing  else.  The  constitution  says 
property  shall  be  assessed  for  taxes  at  its 
true  value.  The  purpose  of  assessment  is  in 
order  that  taxes  may  be  lawfully  levied;  the 
purpose  of  valuation  is  in  order  that  a  Just 
proportion  of  taxes  may  be  collected.  To 
hold  that  after  property  is  assessed  for  ad 
valorem  taxes  under  general  laws,  after  a 
Just  valuation  has  been  placed  upon  it  the 
legislature  can  Intervene,  and  grant  a  spe- 
cial privilege  to  some  favored  class  by  arbi- 
trarily reducing  the  rate  of  levy  imposed, 
would  be  to  make  olbjg^ J§^y  \j^kery  and 
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a  sham.  We  cannot  sanction  any  such  legal 
legerdemain.  Yet  this  is  the  real  effect  of 
the  statute  under  consideration.  After  de- 
ciding that  banks  and  solvent  credits  shall  be 
subjected  to  ad  valorem  taxation,  as  is  all 
other  property;  after  it  is  assessed  for  taxes, 
under  general  laws  and  by  uniform  rules,  at 
Its  true  value,— the  legislature,  by  this  stat- 
ute, undertakes  to  relieve  this  species  of  prop- 
erty from  Its  Just  proportion  of  taxes,  thus 
violating  that  clear  mandate  of  the  constitu- 
tion which  declares  that  taxation  shall  be 
equal.  "Equality  of  taxation  means  appor- 
tioning the  contributions  of  each  person  to- 
wards the  expenses  of  the  government  so 
that  he  shall  feel  neither  more  nor  less  in- 
convenience from  his  share  of  the  payment 
than  every  other  person  experiences."  Mill, 
Pol.  Econ.  bk.  5,  c.  2,  par.  2.  In  the  case  at 
bar  the  Mississippi  State  Bank  did  not  pay 
taxes  upon  its  property  In  proportion  to  its 
value.  We  hold,  therefore,  that  the  provision 
of  section  3,  c.  29,  Acts  ISW.  relied  on  by  ap- 
pellee, is  violative  of  section  112,  (Jonst.  1890, 
and  Is  null  and  void. 

We  do  not  here  decide  whether,  under  the 
constitution  of  1890,  the  legislature  has  the 
power  to  exempt  from  taxation  any  species 
of  property,  individual  or  corporate,  not  spe- 
cially mentioned  in  that  Instrument.  As  it 
is  not  absolutely  essential  to  the  determina- 
tion of  this  case,  we  refrain  from  expressing 
any  views.  This  decision  only  goes  to  this 
extent  that,  when  ad  valorem  taxes  are  lev- 
ied, there  can  be  no  discrimination  in  rates 
between  one  species  of  property  and  another. 
Each  dollar  of  property  must  pay  its  just 
proportion  of  tax.  The  burden  of  govern- 
ment must  be  adjusted  equally.  When  the 
state  undertakes  to  collect  toll  from  her  citi- 
ssens,  the  hand  of  the  tax  gatherer  must  fall 
with  equal  weight  upon  all.  '  So  reads  the 
plain  letter  of  our  organic  law.  So  let  it 
stand.  We  will  graft  no  vicious  exception 
upon  it  It  follows  that  the  judgment  of  the 
court  below  must  be  reversed,  the  demurrer 
overruled,  and  the  cause  remanded.  So  or- 
dered. 

On  Motion  to  Set  Aside  Former  Judgment 

(March  28,  1898.) 

After  this  case  was  decided  on  the  merits, 
motion  was  made  to  vacate  the  judgment,  in 
which  Judge  WHITFIELD  was  disqualified, 
and  Mr.  JEFF  TRULY  was  appointed  special 
judge  in  his  place;  the  court  then  consisting 
of  WOODS,  C.  J.,  TERRAL,  J.,  and  TRULY, 
Special  Judge. 

WOODS,  C.  J.  The  motion  is  in  these 
words,  viz.:  "Comes  the  appellee,  and  shows 
to  the  court  that  the  order  reversing  the 
judgment  herein  and  remanding  this  case  for 
a  new  trial,  entered  on  May  17,  1897,  was 
based  upon  the  judgment  and  decision  of 
the  two  special  judges,  and  over  the  objec- 
tion, and  contrary  to  the  judgment  and  de- 
cision,  of   the  Chief  Justice;    and  that   one 


of  the  special  judges  participating  in  said 
order  and  whose  vote  controlled  in  entering 
the  same  was  at  the  time  functus  officio,  the 
Honorable  S.  H.  TERRAL,  a  regular  judge 
of  this  court,  having  been  qualified  on  May 
10,  1897,  as  the  successor  of  the  Honorable 
T.  R.  STOCKDALE,  disqualified.  For  these 
reasons  the  said  order  of  reversal  was  and 
Is  void,  and  the  case  is  still  pending  in  this 
court,  and  undetermined;  wherefore  appel- 
lee moves  the  court  to  set  aside  said  order, 
that  the  cause  may  be  proceeded  with  regu- 
larly by  the  court  lawfully  constituted,  and. 
if  necessary,  that  the  cause  be  remanded  to 
the  docket" 

At  the  March  term,  1897,  of  this  court 
the  Honorable  A.  H.  WHITFIELD,  then  and 
now  one  of  the  judges  of  this  court,  and  the 
Hon.  T.  R.  STOCKDALE,  then  a  judge  of 
this  court,  were  disqualified  to  sit  on  the 
hearing  of  the  case  named,  and  to  take  part 
in  its  consideration  and  determination.  The 
disqualification  of  these  two  judges  was  ac- 
cordingly certified,  as  required  by  law,  to  the 
governor  of  the  state  by  the  remaining  judge 
who  was  qualified,  and  thereupon,  by  a  com- 
mission signed  by  the  governor,  and  attested 
by  the  signature  of  the  secretary  of  state, 
and  the  affixing  of  the  great  seBl  of  the 
state,  the  Hon.  JEFF  TRULY  and  the  Hon. 
W.  G.  ORR  were  appointed  special  judges 
to  '^preside  in  said  cause  of  Wirt  Adams, 
Revenue  Agent,  v.  Mississippi  State  Bank, 
as  the  same  appears  upon  the  docket  of  said 
court  for  consideration  at  the  present  term 
thereof,  and  the  said  JEFF  TRULY  and  W. 
G.  ORR  are  hereby  authorized  to  do  and 
perform  all  things  pertaining  to  said  cause 
as  fully,  in  every  respect  as  the  said  A  H. 
WHITFIELD  and  T.  R.  STOCKDALE, 
judges,  could  do  if  they  were  not  disquali- 
fied, and  were  present  and  presiding."  This 
commission  of  the  said  special  judges  was 
issued  on  the  2d  day  of  March,  1897,  and 
was  filed  in  the  office  of  the  clerk  of  this 
court  on  the  day  following.  On  the  same 
day— March  3,  1897— the  two  special  judges 
appeared  in  court,  and,  upon  the  retirement 
of  the  two  regular  judges  who  were  dis- 
qualified, took  their  plat!es  upon  the  bench 
as  members  of  this  court  under  said  com- 
mission. The  cause  was  then  called  for 
trial  by  the  presiding  regular  judge,  and 
before  the  court  thus  constituted  by  the 
regular  judge  who  was  not  disqualified  and 
the  two  special  judges  the  same  was  fully 
argued  orally  by  counsel  for  the  respective 
parties,  and  was,  after  such  oral  argument, 
then  submitted  upon  written  briefs  of  said 
counsel  for  consideration  and  determination. 
On  the  9th  day  of  May,  1897,  the  term  of 
office  of  the  Honorable  T.  R.  STOCKDALE 
expired  by  operation  of  law,  and  on  the 
next  day— the  10th  of  May— the  Honorable 
S.  H.  TERRAL  qualified  as  the  successor  of 
Judge  STOCKDALE,  and  at  once  assumed 
and  entered  upon  the  discharge  of  his  duties 
as  a  member  of  this  court  On  May  17, 
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1897,— seven  days  after  Judge  STOCKDALB 
bad  retired,  and  Judge  TERRAL  had  been 
inducted  into  office,— the  court  which  had 
heard  the  argument  of  the  cause,  and  which 
had  considered  and  determined  the  same, 
decided  the  questions  involved  on  appeal, 
and  rendered  judgment  reversing  the  Judg- 
ment of  the  court  below;  the  two  special 
judges  concurring  In  opinion,  and  the  regu- 
lar judge  dissenting.  It  is  this  judgment  of 
reversal  which  the  motion  seeks  to  have  set 
aside  as  void,  for  the  reason,  as  alleged,  that 
the  special  judge  who  was  appointed  in 
place  of  Judge  STOCKDALE,  disqualified, 
had  no  power  or  authority  to  take  any  part 
in  the  determination  of  the  cause  after  the 
expiration  of  Judge  STOCKD ALE'S  term. 

The  questions  thus  presented  Involve  the 
proper  construction  of  section  165  of  our 
constitution,  and  it  has  had  anxious  and 
protracted  consideration.  But  in  consider- 
ing the  motion  we  have  been  constrained  to 
examine  and  deterhiine  some  questions  that 
lie  in  front  of  the  one  to  which  we  have 
just  adverted.  It  is  necessary  first  to  de- 
termine the  precise  character  of  the  two 
special  judges  at  the  time  of  the  rendition  of 
the  judgment  which  it  is  now  sought  to  set 
iside.  That  they  were  mere  Intruders  up- 
on the  bench  is  not  asserted  by  any  one,  nor 
could  such  assertion  be  maintained  for  an 
instant  in  the  face  of  the  facts  we  have 
stated.  The  most  heated  imagination  could 
not  entertain  such  a  thought  That  they 
werfe  judges  de  jute  when  they  sat  upon 
the  hearing  of  the  cause,  and  when  they 
took  part  in  the  consideration  of  the  case 
In  the  consultation  room  up  to  the  date  of 
the  expiration  of  Judge  STOCKDALB*S 
term,  is  not  open  to  dispute.  Were  they 
judges  de  jure  on  May  17,  1897,  when  the 
case  was  decided?  That  need  not  be  enter* 
ed  upon  by  us,  for  that  is  the  point  involved 
in  the  proper  interpretation  of  section  165 
bf  the  couEftitutlon.  Whether  these  special 
judges  were  judges  de  jure  or  not  is  imma- 
terial, under  the  view  we  take  of  the  answer 
to  be  given  to  this  inquiry,  viz.  were  they, 
on  May  17th,  judges  de  facto?  If  they  were, 
what  weight  and  value  In  law  is  the  deci- 
sion of  May  17th  entitled  to  receive?  Is  the 
decision  of  a  de  facto  judge  void  or  valid? 
And,  If  not  void,  under  what  circumstances, 
and  by  whom  may  It  be  attacked?  The 
text-books  and  reported  cases  abound  in 
definitions  and  explanations  of  the  words 
"officer  de  fatto,"  and,  while  employing  a 
wide  variety  of  terms,  there  Is  substantial 
harmony  in  the  material  and  vital  matters 
entering  Into  the  definitions.  Throop,  In  his 
late  and  very  useful  work  6n  Public  Officers, 
collates  and  contrasts  many  of  these  defini- 
tions. We  adopt  this  definition,  borrowed 
almost  verbatim  from  that  author,  because 


of  Its  singular  conciseness  and  clearness. 
An  officer  de  facto  Is  one  who  exercises  the 
powers  and  discharges  the  functions  of  an 
office,  being  then  in  possession  of  the  same 
under  color  of  authority,  but  without  actual 
right  thereto.  Many  authorities  of  great 
value  maintain  that  there  must  be  color  of 
title  as  well  as  color  of  authority,  and  this 
we  strongly  Incline  to  think  is  the  sound 
view.  We  adopt  It  In  the  present  case,  and 
we  find  In  Its  application  here  now  this  state 
of  facts:  The  special  judges,  on  the  17th 
of  May,  were  exercising  the  powers  and  dis- 
charging the  duties  of  judges  of  this  court 
They  were  then  In  the  possession  of  their 
offices,  unchallenged  by  any  one,  and  with 
the  assent  of  the  bench,  the  regular  judges, 
and  of  the  bar  so  far  as  engaged  In  this 
cause.  They  acted  under  color  of  author- 
ity, and,  clearly,  under  color  of  title.  By 
every  text-book  and  reported  case  examined 
by  us  the  special  judges  were  at  least  and 
certainly  de  facto  judges.  See  section  3065, 
Code  1892,  and  cases  there  cited.  It  would 
be  an  affected  display  of  research  to  parade 
the  multitudinous  authorities  In  support  of 
our  holding.  We  refer  generally  to  the  long 
Ihie  of  cases  cited  by  Throop  and  those  cit- 
ed by  Work  in  his  treatise  on  Court  and 
Jurisdiction.  Being,  then,  judges  de  facto, 
was  the  judgment  of  the  court  of  which 
they  were  members  void?  There  can  be  but 
one  answer  to  the  question,  and  that  is,  the 
judgment  was  not  void.  In  all  the  adjudi- 
cations we  have  been  able  to  find,  there  is 
not  a  dissenting  voice  as  to  the  absolute 
correctness  of  this  answer.  As  to  the  pub- 
lic generally,  and  as  to  the  third  persons, 
the  judgment  of  a  special  de  facto  judge 
stands  exactly  in  the  attitude  of  a  judg- 
ment rendered  by  a  judge  de  jure,  and  this 
proposition  rests  upon  considerations  affect- 
ing the  orderly  administration  of  justice, 
and  the  welfare  of  society  at  large.  We 
have  examined  a  few  cases  in  which  the 
appointment  and  qualification  of  the  officer 
were  wholly  irregular,  and  without  warrant 
in  law,  as  to  lead  the  courts  to  declare  the 
action  of  such  officer  voidable;  but  in  these 
cases,  even,  the  objection  to  the  officer  was 
required  to  be  promptly  Interposed,  and, 
where  the  litigants  submitted  themselves 
and  their  rights  to  the  determination  and 
judgment  of  said  officer,  they  were  denied 
the  right  subsequently  to  attack  the  authori- 
ty of  the  officer  after  an  adverse  decision, 
and  this  appears  to  us  to  be  reasonable  and 
just  The  cases  on  this  point  and  the  pre- 
ceding one  will  be  found  collected  in  the 
text  and  notes  of  the  works  of  Throop  and 
Work,  to  which  we  refer.  Entertaining 
these  views,  the  motion  must  be  denied 
without  reference  to  the  165th  section  of 
the  constitution. 
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POWELL  ▼.  PLANT. 
(Supreme  Court  of  MiBsissippi.  March  21, 1808.) 

CaNCBLLATIOH  OV    DbBD  -«  MiSTAKS  »  Plbadinow 

1.  Where  one  48  years  old  conyeja  all  her 
property,  worth  $12,000  to  $15,000,  merying 
to  herself  half  the  estate  for  life,  to  satisfy  a 
debt  by  her  deceased  hasband,  not  exceeding 
$4,000,  under  the  mistaken  belief  (shared  in  or 
fraudolently  induced  by  the  grantee)  that  the 
debt  amounted  to  $10,000,  rescission  may  be 
had,  though  the  mistake  was  in  part  one  as  to 
liability  for  interest. 

2.  Relief  on  eridence  showing  mistake  may 
be  had  under  a  bill,  the  gravamen  of  which  is 
fraudulent  representation  and  undue  influence, 
and  which  does  not  by  nam«  denominate  the 
transaction  as  being  one  produced  by  mistake; 
it  being  therein  alleged,  however,  that  complain- 
ant was  induced  to  make  the  deed,  cancellation 
of  which  is  asked,  on  the  representation  that 
she  owed  $10,000,  whereas  it  was  not  near  as 
much,  and  it  appearing,  though  no  actual  fraud 
was  established,  that  the  debt  was  only  $4,0(X), 
while  it  was  supposed  to  be  $10,000. 

3.  Where  a  deed  is  given  to  satisfy  a  debt 
$10,000,  when  in  fact  k  is  only 

payment  of  the  true  amount  of  the  debt 


supposed  to  be  $10,000,  when  in  fact  tt  is  only 
^,()00,  payment  of  the  true  amount  of  the  debt 
18  a  condition  precedent  to  cancellation  for  the 


mistake. 

Appeal  from  chancery  court,  Montgomery 
county;  William  C  McLean, .  Special  Chan- 
cellor. 

Suit  by  Mrs.  N.  G.  Powell  against  Mrs. 
Alcora  Plant  to  cancel  a  deed.  From  a  de- 
cree for  cancellation,  defendant  appeals. 
(Complainant  prosecutes  a  cross  appeal;  com- 
plaining of  conditions  on  which  cancellation 
was  granted,  and  contending  that  her  hus- 
band, under  the  will  of  Mrs,  Garrett,  took 
an  estate  In  fee  in  Mrs.  Garrett's  estate,  and, 
therefore,  that  there  was  no  consideration 
for  the  deed,  which  was  given  for  what  it 
was  supposed  he  owed  the  grantee  as  re- 
mainder-man under  said  will.     Affirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows: 

"Mrs.  N.  O.  Powell  on  January  14,  1805, 
filed  her  bill  against  Mrs.  Alcora  Plant,  in 
which  she  charges  that  the  husband  of  de- 
fendant in  November,  1889,  through  fraudu- 
lent representations  and  undue  Influence  in- 
duced the  complainant  to  convey  to  his  wife 
{the  defendant  herein)  the  entire  interest 
complainant  possessed  in  the  estate  of  her 
late  husband,  A.  M.  Powell,  except  a  life 
estate  In  one*half  of  the  estate;  that  thQ 
conveyance  was  made  and  predicated  upon 
the  information  furbished  to  complainant  by 
defendant's  husband,  that  the  estate  of  A. 
M.  Powell  was  indebted  to  d^fendaqt  in 
about  the  sum  of  ten  thousand  dollars, 
whereas  this  statement  was  false  and  fraud- 
ulent, etc.,  and  prayed  that  the  conveyance 
be  canceled  and  annulled,  and  for  general 
relief.  The  defendant  answered  this  bill, 
denying  every  material  allegation.  The  rec- 
ord discloses  the  following  facts:  In  1873 
Mrs.  Garrett,  the  mother  of  complainant's 
husband  and  the  grandmother  of  the  defend- 
ant, departed  this  lijT^  testate.  By  her  will 
she  devised  and  bequeathed  to  the  defend- 


ant a  certain  tract  of  land,  and  ^,000  in 
money,  upon  the  condition,  however,  that  the 
said  granddaughter  should  marry,  and  have 
issue  bom  alive.  Upon  the  happening  of 
these  events,  to  wit,  marriage  and  a  child 
bom  alive,  the  said  granddaughter  was  to 
be  entitled  to  the  possession  of  the  land  and 
the  payment  of  the  money.  The  second  item 
of  this  will  gave  in  fee  to  the  complainant's 
husband,  A.  M.  Powell,  a  tract  of  land,  while 
by  the  third  item  of  the  will  aU  of  the  rest 
and  residue  of  the  estate  Is  given  to  said 
A.  M.  Powell  for  life,  with  remainder  in  fee 
to  his  child  or  children,  and  their  descend- 
ants, surviving.  But  in  the  event  the  said 
A  M.  Powell  should  die  leaving  no  child, 
nor  descendants  of  such  child,  then  this 
property  mentioned  in  the  third  item  of  the 
will  is  to  go  In  fee  to  said  granddaughter, 
Alcora  Plant  (n6e  Powell),  provided  sfie  is 
the  widow  of  a  husband  deceased,  or  a  wife 
of  one  living,  the  mother  of  a  child,  and 
that  child  alive  at  the  time  she  is  to  take 
possession.  The  next  item  of  the  will  pro- 
vides for  the  disposition  of  this  property  in 
the  event  it  does  not  pass  under  the  fore- 
going provision,  but,  as  the  conditions  have 
occurred  which  vested  the  propertr*  it  is  un- 
necessary to  notice  those  provisions.  This 
will  was  properly  proved  and  probated  in 
the  chancery  court  of  Montgomery  county, 
Mississippi,  on  the  6th  day  of  August,  1873; 
and  letters  testamentary  were  issued  on  that 
day  to  said  A  M.  Powell,  the  executor  named 
in  the  will,  and  he  proceeded  to  administer 
upon  the  estate.  No  writ  of  appraisement 
seems  to  have  been  issued,  but  on  January 
1, 1874,  the  executor  returns  into  court  an  in- 
ventory, properly  stated  and  verified,  of  the 
money  belonging  to,  and  debts  due,  the  es- 
tate. There  is  nothing  to  show  whether 
this  inventory  was  ever  approved  by  the 
court  The  inventory  shows  the  total  amount 
of  money  and  debts  was  H>840.74.  Nothing 
further  appears  to  have  been  done  in  the 
administration  till  March,  1880,  when  a  ci- 
tation issued,  commanding  said  executor  to 
make  and  present  his  final  account;  and  In 
pursuance  of  this  command  the  executor  prer. 
sented  and  has  filed  a  final  account,  together 
with  his  petition,  in  which  he  states  that 
Alcora  Powell  and  himself  are  the  only  ones 
Interested  In  said  estate,  and  prays  that  she 
be  cited  to  appear  and  show  cause  why  the 
said  account  should  not  be  accepted  as  a 
correct  final  settlement  There  is  nothing 
in  the  record  to  show  that  Alcora  Powell  was 
served  with  process,— in  fact,  the  record  fails 
to  show  that  any  citation  ever  issued;. and 
there  is  no  evidence  showing  that  the  ac- 
count was  ever  passed  upon  by  the  court  at 
all,  either  rejecting  or  accepting  it  This 
account  shows  that  the  total  receipts  amount- 
ed to  14,397.24,  which  consisted  of  nioney 
on  hand  at  testatrix's  death,  and  collections 
of  certain  debts  due  her.  Allowance  is  ask- 
ed for  uncollected  cUims  amountlne  to 
$443.50,  thus  showing^l^J^yO^gJ^J^^^ 
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all  the  items  shown  by  his  inventory.  He  also 
prays  that  he  be  allowed  as  credits  money 
paid  the  officers  of  court,— but  no  amount  is 
named,— and  also  for  commissions  for  ad- 
ministering the  estate.  Miss  Alcora  Powell 
lived  with  said  executor,  who  was  her  uncle, 
from  about  1870  till  May,  1883,  when  she 
married  J.  M.  Plant,  and  from  that  time  on 
lived  in  Oxford,  in  this  state,  with  hei;  hus- 
band, though  she  several  times  visited  her 
uncle's  home  after  her  marriage.  There  was 
bom  unto  Mr.  and  Mrs.  Plant  In  1881  a 
child,  and  subsequently  another  child,  both 
of  which  were  alive;  and  consequently  at 
the  date  of  the  birth  of  the  first  child  Mrs. 
Plant  became  entitled  to  the  property  de- 
vised and  bequeathed  to  her  under  the  first 
item  of  Mrs.  Garrett's  will,  to  wit,  the  tract 
of  land  and  ^,000  in  money;  and  these 
children  being  alive  at  the  date  of  the  death 
of  A.  M.  Powell,  which  occurred  on  the  12th 
day  of  December,  1887,— he  leaving  no  child, 
nor  descendants  of  such  child,— the  property 
mentioned  in  the  third  item  of  the  will  be- 
came vested  In  Mrs.  Alcora  Plant,  the  de- 
fendant. The  evidence  further  shows  that 
prior  to  the  death  of  A.  M.  Powell,  but  just 
at  what  particular  time  is  not  in  evidence, 
the  said  Mrs.  Plant  was  paid  the  $1,000  in 
money,  and  that  she  went  Into  the  posses- 
sion and  enjoyment  of  the  land  specifically 
devised  to  her  in  the  first  item  of  the  will; 
but  it  is  to  be  presumed  that  the  money 
was  paid  and  the  possession  of  the  land 
given  upon,  or  soon  after,  the  birth  of  her 
first  child,  in  1884,  as  it  was  upon  the  oc- 
curring of  this  event  that  she  was  to  come 
into  the  enjoyment  of  this  part  of  the  estate. 
A.  M.  Powell  died  intestate;  leaving  his 
widow,  Mrs.  N.  G.  Powell,  the  complainant 
herein,  his  sole  heir.  A  few  hours  before 
the  death  of  A.  M.  Powell,  which  occurred 
at  his  home,  in  Mayfield,  in  Montgomery 
county,  in  this  state,  Mrs.  Alcora  Plant  and 
her  mother,  with  the  two  infant  children,  in 
response  to  a  letter  or  telegram  calling  them 
to  the  bedside  of  A.  M.  Powell,  reached  the 
home  of  safd  Powell,  which  was  some  14 
miles  in  the  country  from  Winona.  On  the 
day  following  the  death  of  A.  M.  Powell, 
and  before  his  burial,  J.  M.  Plant,  the  hus- 
band of  the  defendant,  reached  the  late  res- 
idence of  the  deceased.  He  (J.  M.  Plant) 
was  engaged  in  the  mercantile  business  at 
Oxford,  and  although  this  was  the  busiest 
season  of  the  year  in  the  commercial  world, 
yet  he  remained  from  the  13th  day  of  De- 
cember, 1887,  till  the  21st  day  of  January, 
1888,  with  the  exception  of  about  four  or 
five  days  while  he  returned  to  Oxford.  No 
explanation  or  reason  can  be  found  in  the 
record,  after  diligent  search,  for  this  long 
absence  from  his  business  during  this  busy 
season,  except  one  of  presumption,  to  be 
noticed  hereafter.  Mrs.  Alcora  Plant,  her 
two  children  and  nurse,  and  Mrs,  M.  J.  Pow- 
ell, remained  at  the  late  residence  of  said  A. 
M.  PoweU  till  the  2l8t  day  of  January,  1888» 


when  all  of  the  parties  (Mr.  and  Mrs.  J.  M. 
Plant,  Mrs.  M.  J.  Powell,  and  Mrs.  N.  C. 
Powell)  left  Mayfield  for  the  home  of  J.  M. 
Plant  and  wife;  the  said  Mrs.  N.  C.  Powell 
having  concluded  to  break  up  housekeeping, 
and  to  live  with  the  defendant  at  her  home 
in  Oxford.  Thus  far  the  path  is  plain  and 
well  defined.  Beyond  this,  however,  it  be- 
comes tortuous,  and  it  is  with  difficulty  that 
I  reconcile  the  various  conflicting  facts  and 
circumstances.  While  there  are  many  cir- 
cumstances that  are  suspicious,  and  have  a 
strong  tendency  to  establish  that  the  deed 
was  executed  through  undue  influence,  yet 
protracted,  repeated,  and  a  very  jealous  scru- 
tiny of  the  entire  record  fails  to  satisfy  me 
that  such  an  influence  was  used  aqd  exerted 
as  to  be  denominated  'undue,*  The  evidence 
of  undue  Influence  will,  from  the  very  nature 
of  the  case,  be  mainly  circumstantial.  It  is 
not  usually  exercised  openly  in  the  presence 
of  others.  But  the  circumstances  must  be 
such  as  to  unmistakably  point  to  the  fact 
that  the  mind  of  the  party  was  subject  to  the 
mind  of  some  other  party.  Repeated  efforts 
by  the  courts  have  been  made  to  formulate 
some  rule  by  which  this  question  can  be 
tested,  but  all  efforts  so  far  have  failed,  and 
each  case  must  be  made  to  stand  upon  its 
own  peculiar  facts.  While  no  absolute  rule 
or  test  can  be  formulated,  yet  there  seems  to 
be  unanimity  among  the  authorities  in  hold- 
ing that  in  order  for  the  influence  to  be  un- 
due, in  the  sense  that  avoids  the  contract,  it 
must  be  such  as  In  some  measure  destroys 
the  free  agency  of  the  party  sought  to  be 
bound.  He  should  enjoy  full  liberty  and 
freedom  in  the  making  of  the  contract  or 
the  disposition  of  his  property,  and  to  be 
able  to  withstand  all  substantial  direction 
and  control;  and  whatever  controls  the  free 
agency  of  the  party,  and  prevents  any  true 
consent,  constitutes  undue  influence.  It  is 
immaterial  how,  by  what  means,  and  by 
whom  the  influence  is  exerted.  It  may  be 
exerted  by  one  who  is  not  to  be  beneflted 
by  the  transaction.  It  may  be  the  result  of 
threats,  importunity,  desire  for  peace  in  the 
family,  or  the  result  of  that  silent  but  resist- 
less power  which  the  strong  exercise  over 
the  weak.  2  Pom.  Eq.  Jur.  8  051;  27  Am. 
&  Eng.  Enc.  Law,  p.  453  et  seq.;  In  re  Hess' 
Will  (Minn.)  31  Am.  St  Rep.  670-691,  notes 
(s.  c.  51  N.  W.  614).  It  is  sometimes  an  ex- 
ceedingly difficult  matter  to  draw  a  distinc- 
tion between  fraud  and  undue  influence. 
The  two  sometimes  are  so  closely  allied  and 
inextricably  woven  that  the  warp  of  the  one 
may  become  woof  of  the  other.  Undue  in- 
fluence when  courts  of  equity  deal  with  it, 
comprehends  fraud,  but  fraud  does  not  em- 
brace every  species  of  undue  influence.  With 
these  preliminaries,  let  us  consider  the  facts: 
"No  effort  is  made  to  establish  that  the 
complainant  is  a  woman  of  weak  mind.  On 
the  other  hand,  the  evidence  has  impressed 
me  that  she  is  robust  in  intellectual  strength 
and  power.    Before  ^j^jj^er^hgnj,^^ 
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death  she  was  deyotedly  attached  to  the  de- 
fendant and  her  family,— not  hy  ties  of  con- 
sanguinity, but  by  affinity  and  association. 
Years  before  the  date  of  the  transaction  in 
question  the  defendant  had  become  a  mem- 
ber of  the  complainant's  household,  at  a 
period  in  the  liyes  of  both  when  all  things 
seemed  to  have  conspired  to  bring  them  into 
the  ^closest  union;  and,  as  the  years  fled  by, 
this  association  ripened  into  an  aifection  deep 
and  strong.  This  demotion  seemed  to  be 
mutual.  The  complainant  not  only  regarded 
the  defendant  as  one  of  her  own  kith  and 
kin,  but,  to  say  the  least  of  it,  she  liked'  the 
husband  of  the  defendant,  entertained  for 
him  the  highest  regard,  and  had  confidence 
in  his  Judgment,  honor,  and  integrity.  Aft- 
er her  husband's  death  she  looked  to  him  for 
advice  in  her  business  matters.  The  estab- 
lishment of  the  proposition  Just  named  cuts 
like  a  two-edged  sword.  Upon  the  one  hand 
it  may  be  argued  that  this  love  and  affec- 
tion, coupled  with  confidence  in  the  defend- 
ant's husband's  Judgment  and  honor,  may 
be  potential  in  ascertaining  the  motive,  and 
explanatory  of  the  consideration,  that  in- 
duced complainant  to  execute  the  deed. 
Upon  the  other  hand,  it  may  be  argued  with 
equal  force  and  power  that  this  state  of  feel- 
ing and  condition  of  affairs  furnished  the 
amplest  opportunity  for  the  exercise  of  that 
influence  which  gradually  and  by  degrees 
culminated  in  swaying  the  will  of  the  com- 
plainant to  such  degree  and  extent  as  to 
constitute  undue  influence.  It  is  immaterial 
to  decide  which  of  these  two  theories  be  cor- 
rect It  may  be  assumed  from  the  record 
that  the  defendant,  her  husband,  and  her 
mother  all  had  Just  cause  to  expect  that 
the  defendant,  upon  the  death  of  her  uncle, 
would  be  the  recipient  of  his  bounty.  It 
must  be  said,  however,  that  the  evidence 
seems  to  Justify  the  conclusion  that  it  was 
the  desire  of  A.  M.  Powell  that  his  niece,  the 
defendant  herein,  was  not  to  become  the 
possessor  of  his  estate  till  after  the  death  of 
both  himself  and  wife,  the  complainant;  or, 
rather,  it  should  be  said  that  both  A.  M. 
Powell  and  his  wife  regarded  and  looked 
upon  the  defendant  as  the  one  who  ought 
to  have  the  estate  after  the  death  of  both. 
Shortly  after  the  death  of  A.  M.  Powell,  we 
find  the  defendant  and  her  husband  in  pos- 
session of  all  the  Information  which  could 
be  ascertained  from  an  investigation  of  the 
contents  of  the  iron  safe  which  contained 
the  private  papers  and  money  of  the  de- 
ceased. At  this  time  the  defendant's  hus- 
band, who  was  engaged  in  the  mercantile 
business,  thought  it  more  to  his  interest  to 
remain  at  the  home  of  the  complainant  from 
December  13,  1887,  till  January  21,  1888, 
with  the  exception  of  a  few  days,  rather 
than  devote  that  time  to  his  mercantile  pur- 
suits; and  this  too,  at  the  busiest  period  of 
the  year.  It  surely  will  not  be  too  great  a 
strain  upon  the  fancy  to  say  that  his  stay  at 
Mayfield  was  not  for  the  purpose  of  consol- 
2aSo.-26 


ing  and  comforting  the  widow  in  her  hour 
of  deep  distress;  for  his  relations  with  her 
did  not  fit  and  qualify  him  for  this  peculiar 
and  delicate  office,  but  this  was  a  matter  for 
which  the  defendant  and  her  mother  were 
the  better  qualified,  and  these  two  last  nam- 
ed were  ministering  to  her  wants  during  the 
whole  of  this  period.  Mr.  Plant  was  evi- 
dently looking  after  the  business  end  of  the 
complications.  During  this  time  we  find 
complainant  in  a  mental  condition  which 
totally  incapacitated  her  for  the  rational 
consideration  of  business  affairs,  produced 
by  that  indescribable  and  unutterable  lone- 
liness caused  by  the  separation  of  her  hus- 
band, who  had  been  her  constant  companion 
for  more  than  a  quarter  of  a  century,  stat- 
ing at  this  time  that  she  would  not  live 
long,  and  in  view  of  the  fact  that  her  hus- 
band wanted  the  defendant  to  share  some 
of  his  estate.  It  is  under  these  environ- 
ments, and  in  this  condition,  she  sends  for 
a  Mr.  Barfield,  who  seems  to  have  been 
the  general  adviser  and  counselor  of  her  late 
husband,— perhaps  the  gentleman  who  pre- 
pared the  papers;  at  least,  the  final  account 
of  Mr.  A.  M.  Powell.  And  when  he  arrives 
she  informs  him,  in  the  presence  of  these, 
her  comforters,  that  she  desires  him  to  pre- 
pare a  deed  in  which  she  would  convey  all 
of  the  property  to  the  defendant  This  Mr. 
Barfield,  who  by  his  deposition  appears  to 
be  about  70  or  75  years  old,  and  who  doubt- 
less in  his  day  had  seen  the  widow  forsaken, 
and  her  seed  begging  bread,  in  response  to 
this  request  exclaims,  *What!  deed  the  roof 
from  over  your  head!'  with  such  a  burst  of 
horror  as  to  fathom  the  moral  sensibilities 
of  every  honest  man,  whereupon  both  the 
defendant  and  her  husband  say,  'No,  aunt; 
we  do  not  want  you  to  do  that'  Whether 
a  deed  would  have  been  accepted,  had  it  not 
been  for  the  exclamation  of  Mr.  Barfield,  is 
a  question  which  delights  the  imagination. 
At  all  events,  the  deed  was  not  then  exe- 
cuted, but  a  will  was  properly  signed  and 
witnessed,  giving  all  of  her  property  to  the 
defendant  This  occurred  within  four  or 
five  days  after  the  death  of  her  husband. 
From  the  21st  of  January,  1888,  at  which 
time  the  complainant  moved  to  Oxford,  and 
was  installed  as  a  member  of  the  Plant 
household  till  August,  1889,  the  record  be- 
comes silent  except  now  and  then  glimpses 
of  fact  and  circumstance  are  had  which  Jus- 
tify the  inference  that  Mr.  J.  M.  Plant  was 
managing  the  business  of  the  complainant 
and  advising  her  in  her  business,  when  Mrs. 
N.  O.  Powell,  at  the  suggestion  of  Mr.  Plant, 
presents  her  petition  to  the  chancery  court 
of  Montgomery  county,  setting  up  the  fact 
that  the  estate  of  A.  M.  Powell  owes  no 
debts,  that  she  is  sole  heir  to  his  estate, 
and  asks  that  the  whole  estate  be  turned 
over  to  her.  The  prayer  of  this  petition  is 
granted  at  the  August  term,  1889,  of  the 
court.  Mrs.  Plant,  the  defendant,  positively 
swears  that  she  knew  nothing  aboutJ^»q^@- 
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Ing  of  this  petition;  and.  In  the  absence  of 
any  proof  to  contradict  her,  her  statement 
must  be  accepted.  A  few  months  after  this, 
—some  time  in  the  faD  of  that  year,— Mr. 
Plant  goes  to  Winona,  secnres  a  copy  of  the 
will  of  Mrs.  Frances  Garrett,  and  also  a 
copy  of  the  final  account  of  Mr.  A.  M.  Pow- 
ell, the  executor  of  the  will,  and  returns  to 
Oxford,  and  exhibits  them  to  the  complain- 
ant. The  defendant  claims,  for  herself,  and 
by  implication  for  her  husband,  that,  while 
they  knew  that  Mrs.  Garrett  left  a  will,  yet 
this  was  the  first  time  they  became  acquaint- 
ed with  its  proTisions,  and  the  first  time  they 
knew  anything  about  the  final  account  of 
A.  M.  Powell.  The  evidence  shows  that, 
shortly  after  Mrs.  Plant's  first  child  was 
bom,  she  went  into  the  enjoyment  of  the 
tract  of  land  devised  to  her  by  her  grand- 
mother Mrs.  Garrett,  and  that  she  also  re- 
ceived the  $1,000  in  money  from  the  execu- 
tor, all  of  which  she  knew  she  acquired  by 
the  will.  It  is  indeed  strange,  beyond  com- 
prehension, that  these  parties  remained  so 
long  in  ignorance  of  the  provisions  of  this 
wilL  Why  the  indifference  as  to  the  will, 
when  the  record  is  vocal  with  the  proposi- 
tion that  the  husband  of  the  defendant  was 
ever  upon  the  alert,  looking  after  the  inter- 
ests of  his  wife,  and  when  he  was  so  pressed 
for  money  in  1886  as  to  require  him  and  his 
wife  to  take  a  trip  to  Mayfleld  to  solicit  A. 
M.  Powell  to  go  their  security  for  a  $3,000 
loan,  which  he  did,  is  indeed  a  question 
which  the  record  falls  satisfactorily  to  dis- 
close. No  excuse  is  even  attempted  to  be 
given  as  to  why  they  remained  in  ignorance 
of  this  will,  but  it  Is  said  that  how  they 
came  to  ascertain  about  the  final  account  of 
A.  M.  Powell  was  that  Mr.  Plant  was  on  the 
eve  of  leaving  for  New  Orleans,  to  have  a 
dangerous  operation  performed  upon  him, 
and,  for  fear  that  he  would  not  recover,  it 
was  suggested  to  him  by  his  wife  that  it 
would  be  advisable  to  investigate  as  to  the 
will  of  Mrs.  Garrett  This  may  be  accepted 
by  some  as  an  excellent  reason  for  the  dis- 
covery, but  I  must  say  that  it  speaks  rather 
disparagingly  of  that  attention  to  business 
affairs  which  marked  Mr.  Plant  in  dealii^g 
with  other  matters  connected  with  this  es- 
tate. I  have  thus  brought  to  the  surface 
those  facts  and  circumstances  shown  in  the 
record  which  have  Impressed  me  more  un- 
favorably for  the  contention  of  the  defend- 
ant; and,  while  these  and  other  facts  in  the 
record  are  very  suggestive,  yet,  as  this  is 
not  such  a  case  as  throws  the  burden  of 
proof  upon  the  defendant,  and  requires  her 
to  show  affirmatively  the  want  of  undue 
influence,  the  issue  upon  this  point  is  found 
in  favor  of  the  defendant,  as  mere  suspicions, 
however  strong,  are  insufiScient  grounds  upon 
which    to  cancel   the  conveyance. 

''There  is  another  phase  of  this  case  which 
presents  a  more  difficult  question,  but  it  is 
believed,  when  properly  considered  and  un- 
derstood, it  will  lead  to  a  Just  and  equitable 


conclusion.  The  final  account  of  A.  M.  Pow- 
ell, executor  of  Mrs.  Garrett's  estate,  filed  in 
October,  1880,  shows  that  he  is  due  said  es- 
tate $7,475.24,  less  certain  fees  paid  to  the 
officers  of  court,  and  less  commissions;  but 
this  account  shows  that  in  said  item  of  $7,- 
475.24  iB  included  the  sum  of  $3,078.04, 
which  represents  interest  on  the  total  receipts 
of  $4,397.20.  But  It  is  manifest  that  said  ex- 
ecutor improperly,  and  acting  evidently  up- 
on a  misconception  of  his  legal  rights,  char- 
ged himself  with  this  interest,  for  the  sim- 
ple reason  that  this  money,  except  the  $1,000 
which  he  paid  subsequently  to  Mrs.  Plant 
under  the  wiU  of  Mrs.  Garrett,  went  to  him 
for  life,  and  his  estate  could  not  have  been 
called  upon  for  this  money  until  after  his 
death;  he  leaving  no  child,  nor  descendants 
of  such  child.  It  is  therefore  not  subject  to 
debate  that  the  amount  of  the  indebtedness 
due  by  the  estate  of  A.  M.  Powell  to  the  de- 
fendant at  the  date  of  the  transaction  in 
litigation  was  said  aum  of  $4,3^.20,  less 
$1,000,  which  defendant  admits  she  received, 
plus  the  interest  on  $3,387.20  from  the  date 
of  the  death  of  A.  M.  Powell,  in  December, 
1887,  to  November,  1889,  which,  computed  at 
6%  for,  say,  two  years,  would  make  the  total 
indebtedness,  say,  $3,801.(H;  and  from  this 
should  be  deducted  the  amount  paid  to  the 
officers  of  the  court,  and  such  commissions 
as  Mr.  Powell  was  entitled  to  for  adminis- 
tering upon  the  estate.  Taking  into  consid- 
eration the  recitals  of  the  deed,  together  with 
all  of  the  facts  and  circumstances  as  testi- 
fied to  by  the  parties,  the  oonclusion  forces 
itself  upon  the  impartial  mind  with  all  of 
the  fire  and  precision  of  the  morning  sun- 
beam, dispelling  all  shade  and  shadow,  mist 
and  fog,  that  the  one  great,  central,  con- 
trolling inducement  to  this  contract— the  sina 
qua  non,  without  which  the  conveyance 
would  never  have  been  executed— was  the 
payment  of  the  indebtedness  due  to  the  gran- 
tee by  the  estate  of  A.  M.  PowelL  True, 
the  deed  recites  that  love  and  affection  is 
one  of  the  considerations,  but  this  is  the 
mere  ruffies  and  furbelows  which  seek  to 
dress  up  the  real,  genuine  consideration, 
which  stands  forth  in  the  record  behind  this 
mere  flimsy  veil,  like  an  undressed  human, 
figure,  perfect  in  all  of  its  parts.  While  it 
is  true  that  love  and  affection  is  a  good  and 
sufficient  consideration  to  support  and  up- 
hold a  deed,  where  there  is  no  other  objec- 
tion to  it,  and  while  this  conveyance  recites 
that  such  is  one  of  its  considerations,  yet 
this  must  be  regarded  as  mere  ornamenta- 
tion. This  contract  is  an  entire  and  indi- 
visible one.  It  must  stand  or  fall  as  an  en- 
tirety, although  Mrs.  Mat  Powell,  in  her  dep- 
osition, undertakes  to  show  that  one  portion 
of  the  property  was  conveyed  in  liquidation 
of  the  debt,  and  the  residue  for  love  and  af- 
fection. It  may  be  true  that  complainant 
expressed  her  grratification  at  'the  love  and 
affection'  recital,  as  testified  to  by  Mrs.  Mat 
PoweU,  yet  in  view  ^fi.iUjby'^e^Lfe^ 
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comstances  connected  with,  which  led  np  to, 
and  culminated  In  Its  execution,  it  must  be 
concluded  that  this  redtal  was  inserted  to 
soften  and  to  tone  down  the  otherwise  rough 
outlines  of  the  transaction*  It  was  eesthet- 
idsm  in  its  most  attractive  form.  And  the 
fact,  if  it  be  true,  as  Mrs.  M.  J.  Powell  says, 
that  the  complainant  was  pleased  with  this 
expression,  is  strongly  suggestive  that  it  was 
not  mentioned  tn  the  original  agreement  be- 
tween the  parties,  before  it  was  put  into 
shape  and  form  by  the  pen  of  the  skilled 
scrivMier.  If  this  was  not  the  object  of  this 
recital,  why  insert  it?  The  other  consider- 
ation expressed,  if  true,  and  made  without 
fraud  or  mistake,  was  sufficient  to  maintain 
the  deed.  The  complainant,  by  her  acts  and 
conduct  towards  the  defendant,  and  by  the 
execution  of  her  will,  in  which  she  gave  her 
entire  estate  to  the  defendant,  testified  in 
unequivocal  language  as  to  the  esteem  in 
which  she  regarded  the  ntece  of  her  dead 
husband.  No  further  or  other  evidence  of 
affection  was  demanded,  none  shown;  and, 
had  the  will  of  Mrs.  Garrett  and  the  account 
of  A  M.  Powell  not  been  brought  to  light, 
this  conveyance  would  never  have  been  exe- 
cuted. The  complainant  testified  that  the 
husband  of  the  defendant  (who  seems  upon 
all  occasions  to  have  been  the  mouthpiece  of 
his  wife,  her  alter  ego,  in  the  conduct  of 
this  estate)  said  to  complainant  that  the  es- 
tate of  A.  M.  Powell  owed  his  wife  a  large 
sum  of  money,— about  ten  thousand  dollars. 
This,  however,  is  denied  by  defendant,  who 
says  that,  when  the  final  account  was  first 
presented  to  complainant,  she  inquired  of 
Mr.  J.  M.  Plant  if  her  husband's  estate  was 
liable  for  the  interest,  to  which  he  replied 
that  *he  did  not  know  whether  the  law  re- 
quired it  or  not,  but  did  not  think  it  did.' 
Mrs.  M.  J.  Powell  says  that  Mr.  Plant,  in 
answer  to  the  question  by  complainant 
whether  Mr.  Powell  was  forced  to  pay  that 
interest,  replied  that  'he  didn't  think  he 
was.'  It  is  therefore  manifest  that  the  ques- 
tion as  to  the  interest  being  a  liability  was 
discussed  between  the  parties,  and  no  def- 
inite conclusion  was  then  reached;  and 
waiving  a  discussion  of  the  proposition 
whether,  under  the  circumstances,  owing  to 
the  position  and  relation  existing  between 
the  complainant  and  J.  M.  Plant  (he  being 
her  adviser,  and  looking  after  her  business, 
at  least  to  some  extent).  It  became  the  duty 
of  Mr.  Plant  to  inform  her  as  to  her  legal 
rights  in  the  premises,  and  that  a  failure  to 
correctly  inform  her,  though  not  actually  In- 
tended as  a  fraud,  yet  in  equity  was  a 
fraud—  I  say,  pretermitting  this  entirely,  does 
not  the  deed  itself  show  that  the  parties  un- 
derstood that  the  estate  of  A.  M.  Powell  was 
liable  for  this  Interest?  This  conveyance, 
after  the  preamble,  speaks  as  follows:  'Now, 
therefore,  as  a  settlement  of  all  of  said  in- 
debtedness to  the  said  Alcora,  whether  cor- 
rectly stated  in  said  final  account  or  not 
LThis  recitation  was  purely  gratuitous.    There 


was  no  other  claim  or  demand  upon  the  part 
of  the  said  Alcora,^nothlng  in  view  which 
was  the  settlement  of  any  dispute  or  com- 
promise],—whether  these  recitals  are  correct 
or  not,— I  make  this  instrument'  'Where- 
fore, for  the  consideration  hereinbefore  men- 
tioned, and  $0,475^24  and  Interest,  as  well  as 
love  and  affection,'  etc.  This  sum  of  |6,- 
475.24  was  obtained  by  subtracting  f  1,(X)0, 
the  amount  already  received  by  Mrs.  Plant, 
from  the  gross  sum  of  f 7,475.24,  as  shown  by 
this  account  If  the  parties  acted  upon  the 
assumption  that  A.  M.  Powell  was  not  char- 
geable with  the  interest,  why  be  so  partic- 
ular as  to  Insert  the  exact  amount  even  to 
the  odd  cent  and,  in  addition  to  this,  add 
the  words  'and  interesf  ?  While  parol  evi- 
dence is  admissible,  even  in  a  court  of  law, 
to  contradict  the  consideration  of  a  writ- 
ten contract  yet  that  evidence  should  be  full, 
complete,  and  satisfactory.  Not  only  is  the 
moneyed  consideration  expressed  to  be  $6,- 
475.24,  but,  in  addition  to  that  interest  on 
that  sum.  The  question  naturally  arises, 
for  what  period?  Ordinarily  the  presump- 
tion would  be  for  the  true  period,  which 
would  be  from  the  date  of  the  death  of  A. 
M.  Powell  to  the  date  of  the  transaction; 
but  In  view  of  the  fact  that  the  parties  act- 
ed upon  the  idea  that  A.  M.  Powell  was  lia- 
ble for  tiie  interest  as  charged  in  his  ac- 
count would  not  the  presumption  be  that 
the  words  'and  interest'  mean  interest  from 
October,  1880?  Letting  the  deed  again 
speak,  we  see  that  in  the  preamble  it  says 
that  A.  M.  Powell  filed  his  final  account 
*  *  *  on  Oct  15th,  1880,  in  which  he  ac- 
knowledged an  indebtedness  to  the  said  Al- 
cora  of  $7,475.24.'  This  recital  supports  the 
theory  that  the  interest  mentioned  in  the 
deed  included  interest  on  the  $6,475.24  from 
October  15, 1880,  for  the  reason  that  the  date 
of  the  indebtedness  is  fixed  in  the  deed  as 
being  of  October,  1880.  But  it  is  not  true 
that  said  'A  M.  Powell  acknowledged  said 
indebtedness  to  be  due  to  said  Alcora.'  He 
simply  acknowledged  that  he  had  on  hand 
that  amount  Including  interest,  due  the  es- 
tate of  his  testatrix.  The  condition  upon 
which  the  said  Alcora  was  to  take  any  part 
of  this  money  had  not  then  happened,  that 
it  was  proper  to  charge  himself  with  this  in- 
terest, though  he  must  have  known  that 
when  the  court  came  to  enter  the  final  order 
for  distribution,  this  interest  would  be  pass- 
ed to  his  credit  The  interest  on  $6,475.24 
at  6%  from  October,  1880,  to  November,  1889, 
would  be,  in  round  numbers,  $3,5(X),  which 
added  to  the  $6,475.24  would  make  just  about 
$10,000.  If  these  premises  be  correct  then 
the  complainant  Is  borne  out  in  her  state- 
ment that  Mr.  Plant  stated  that  the  indebt- 
edness was  about  $10,000. 

"The  conclusion  is  therefore  reached  that 
the  complainant  acted  upon  the  assumption 
that  in  making  the  conveyance  she  wus  pay- 
ing a  $10,000  liability  upon  the  estate  of  her 
husband.     If    the    defendant    herself,    or 
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through  her  husband,  intentionally  produced 
this  belief,  ii  was,  in  equity,  a  fraud.  If, 
however,  it  was  a  mistake  upon  the  part  of 
both  parties,  what  will  be  the  effect?  The 
Jurisdiction  of  equity  to  relieve  in  mistake 
of  fact  is  unquestionable.  Upon  the  other 
hand,  the  doctrine  seems  to  be  settled  that 
in  general  a  mistake  of  law,  pure  and  sim- 
ple, is  not  ground  for  relief,  but  In  some  in- 
stances, even  where  the  mistake  of  law  Is 
pure  and  simple,  equity  may  relieve.  In  15 
Am.  &  Eng.  Enc.  Law,  644,  it  is  said  that  'it 
will  be  seen  by  reviewing  the  authorities 
cited  In  the  notes  that  the  general  rule  that 
equity  will  not  correct  a  mistake  of  law  has 
been  so  greatly  modified  that  considerable 
doubt  seems  to  exist  as  to  whether  it  can 
now  be  called  a  general  rule.'  In  a  very 
able  article  In  23  Am.  Jur.  146,  on  the  sub- 
ject of  mistakes  of  law,  the  author  says: 
*0n  the  whole,  in  view  of  all  the  cases  on 
the  subject,  of  the  language  used  in  them, 
and  the  circumstances  under  which  it  Is 
used,  we  cannot  but  regard  the  actual  pre- 
ponderance of  authority  as  unequivocally  in 
favor  of  the  doctrine  that  mistakes  of  law 
may  afford  good  cause  for  relief.'  In  Black  v. 
Ward,  15  Am.  Rep.  171-184,  will  be  found  a 
note  in  which  is  collected  a  number  of  cases 
upon  this  question.  As  the  above  extracts 
are  based  on  a  review  of  the  authorities  in- 
volving a  consideration  of  the  effect  of  a 
mistake  of  law,  they  are  worthy  of  notice, 
as  showing  the  trend  of  Judicial  thought  on 
the  subject  It  Is  frequently  difficult,  if,  in- 
deed, not  Impossible,  to  distinguish  between 
mistakes  of  law  and  of  fact.  The  two  may 
be  so  interwoven  as  to  constitute  a  mistake 
both  of  law  and  fact.  Whether  the  mistake 
in  this  case  was  one  of  law  or  of  fact,  it  is 
not  now  material  to  decide.  The  rule  is 
sanctioned  and  supported  by  the  highest  le- 
gal authority,  that  where  a  party  correctly 
apprehends  his  own  legal  rights,  interests, 
and  relations,  a  simple  mistake  as  to  the 
legal  effect  of  a  transaction  into  which  he 
enters,  in  the  absence  of  other  determining 
incidents,  is  not  ground  for  relief;  but  wher- 
ever a  person  is  ignorant  or  mistaken  with 
respect  to  his  own  antecedent  and  existing 
legal  rights,  interests,  estates,  duties,  liabili- 
ties, or  other  relations,  either  of  property  or 
contract  or  personal  status,  and  he  enters 
into  some  transaction,  the  legal  scope  and 
operation  of  which  he  correctly  understands 
and  apprehends,  for  the  purpose  of  affecting 
such  assumed  rights,  interests,  or  relations, 
or  of  carrying  out  such  assumed  duties  or 
liabilities,  equity  will  grant  relief,  defensive 
or  affirmative,  treating  the  mistake  as  anal- 
ogous to,  if  not  identical  with,  a  mistake  of 
fact.  A  private  legal  right,  title,  estate,  in- 
terest, duty,  or  liability  is  always  a  very 
complex  conception.  It  necessarily  depends 
BO  much  upon  conditions  of  fact  that  it  is 
difficult  to  form  a  distinct  notion  of  a  pri- 
vate right,  interest,  or  liability,  separate 
from  the  facta  in  which  it  is  Involved  and 


upon  which  it  depends;  and  these  mistakes 
may  be  properly  regarded,  as  in  a  great 
measure  they  really  are,  and  may  be  dealt 
with,  as  mistakes  of  fact  A  very  full  and 
lucid  discussion  of  this  question,  and  from 
which  the  above  principles  are  drawn  di- 
rectly, will  be  found  in  2  Pom.  Eq.  Jur.  §§  &41- 
849,  inclusive.  This  principle  is  directly  af- 
firmed in  the  recent  case  of  Renard  v.  Clink, 
91  Mich.  1,  61  N.  W.  692,  s.  c.  30  Am.  St 
Rep.  458,  and  notes.  Our  own  supreme 
court,  in  Nabours  v.  Cocke,  24  Miss.  44,  rec- 
ognized and  enforced  this  principle,  and  in 
doing  so  says  (page  53):  'It  is  true  that,  as 
a  general  rule,  a  court  of  equity  will  not  re- 
lieve a  party  from  a  contract  made  by  him 
under  a  mistake  or  ignorance  of  the  law. 
But  it  Is  no  less  true  that  it  will  grant  relief 
where  both  parties  enter  into  the  contract 
under  a  mutual  mistake  in  a  material  fact, 
and  without  which  mistake  the  contract 
would  not  have  been  made.'  The  case  is 
therefore  this:  The  complainant,  acting  un- 
der the  belief  that  the  estate  of  her  husband 
was  liable  for  a  debt  aggregating  about  ten 
thousand  dollars,  whereas,  as  a  matter  of 
fact,  the  liability  did  not  exceed  four  thou- 
sand dollars;  for,  after  purging  the  final  ac- 
count of  the  interest  improperly  added  therein, 
then  crediting  him  with  the  one  thousand  dol- 
lars he  paid  the  defendant  and,  upon  the  sum 
thus  ascertained,  charging  him  interest  from 
the  date  of  his  death  till  November,  1889, 
the  date  of  the  contract  it  will  be  found  that 
the  account  is  not  quite  four  thousand  dol- 
lars— Now,  to  pay  this  debt  the  complain- 
ant conveys  the  whole  of  her  estate,  con- 
sisting of  money,  choses  in  action,  all  per- 
sonalty of  every  kind,  and  all  the  realty,  re- 
serving to  herself  one-half  of  the  estate  for 
life,  and  also  appointing  the  husband  of  de- 
fendant complainant's  agent  irrevocably. 
This  appointment,  however,  is  not  binding, 
upon  any  view.  The  complainant  was  about 
48  years  of  age  when  this  conveyance  was 
made,  and  consequently  her  life  estate  in 
this  property  which  she  reserved,  from  the 
very  nature  of  things,  cannot  be  worth  very 
much.  The  evidence  shows  that  at  the  date 
of  the  conveyance  the  estate  was  variously 
estimated  at  from  $10,000  to  $25,000.  The 
assessment  rolls  of  Montgomery  county 
show  that  the  real  estate  was  assessed  at  $6,- 
748,  and  the  personalty  at  $3,380.  In  this 
was  included  $1,000  actual  cash,  and  $2,000 
in  gilt-edge  notes  and  accounts.  Mr,  John- 
son, who  seems  to  be  familiar  with  the  es- 
tate, says  in  his  examination  in  chief  that 
the  property  was  worth  $25,000,  but  on 
cross-examination, .  when  he  was  pressed  to 
itemize  the  value,  puts  it  at  $11,705  for  the 
realty,  and  from  $5,000  to  $6,000  for  person- 
alty, while,  upon  the  other  hand,  Mr.  Bar- 
field  values  the  land  at  $6,390.  It  is  a  mat- 
ter of  common  knowledge  that  property, 
both  real  and  personal,  is  generally  assessed 
at  from  one-half  to  one-third  of  its  real 
value.    It  to  folly  to  ga^i.^y^^^a^ 
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tlon  is  t2iat  the  property  is  assessed  at  Its 
real  raiue.  Courts  should  deal  with  the  af* 
fairs  of  life  as  they  really  are,  and  not  as 
they  should  be.  I  do  not  mean  to  intimatft 
that  the  courts.  In  the  absence  of  evidence, 
should  not  accept  assessment  lolls  of  prop* 
erty,  In  determining  the  value  of  property, 
but  only  that  these  rolls  generally  are  evi* 
dence  of  very  little  weight  as  to  value.  Tak* 
ing  all  things  into  consideration,  it  may  be 
safely  said  that  the  value  of  the  estate  at 
the  date  of  the  conveyance  was  from  $12,» 
000  to  $15,000,— all  of  this  conveyed,  except 
a  life  estate  in  one-half,  for  a  debt  of  less 
than  $4,000.  The  conclusion  is  therefore 
reached  that  this  is  a  mistake  against  which 
equity  will  relieve.  In  reaching  this  conclu- 
sion I  am  not  unmindful  that  compromises 
and  family  settlements  are  much  favored 
by  the  courts,  and  that  they  velU  not  be  dis* 
turbed  for  an  ordinary  mistake  either  of  law 
or  fact,  in  the  absence  of  conduct  otherwise 
inequitable,  but  I  do  not  think  that  the  facts 
In  this  case  can  demand  or  justify  the  invo- 
cation of  this  rule. 

"Can  the  court  grant  relief  under  the  plead- 
ings, as  now  framed?  It  is  common  learn- 
ing that  it  is  not  permissible  to  make  one 
case  in  the  pleadings,  and  another  one  by  the 
proof;  and  the  court  can  only  grant  such  re- 
lief as  the  pleadings  Justify,  regardless  of 
the  evidence.  While  the  gravamen  of  the  bill 
is  fraudulent  representation  and  undue  in- 
fluence, and  there  is  no  allegation  in  the 
bill  which  specifically  and  by  name  denom- 
inates the  transaction  as  being  one  produced 
by  mistake,  yet  the  allegations  are  sufficient- 
ly comprehensive  to  include  a  mistake.  The 
Ck>de  provides  (section  527)  that  *the  bill  must 
contain  a  statement  of  facts  on  which  com- 
plainant seeks  relief.'  The  blU  in  this  case 
specificaUy  cliarges  that  'complainant  was  in- 
duced to  make  the  deed  up<m  the  representa- 
tion that  she  owed  about  ten  thousand  dol- 
lars, whereas  the  amount  was  not  near  so 
much,'  etc  This  allegation  is  found  to  be 
true,  although  no  actual  fraud  was  establish- 
ed. As  far  back  as  1852,  when  a  rigid  ad- 
herence to  the  rule  under  consideration  was 
required,  the  supreme  court  of  this  state,  in 
Nabours  v.  Cocke,  24  Miss.  44,  sustained  a 
bill  upon  the  ground  of  mistake,  pure  and 
simple,  though  the  allegations  of  the  bill  were 
fraudulent  representations,  and  the  court  ac- 
quitted the  defendants  of  the  fraud.  The 
bill  will  therefore  be  sustained,  and  the  con- 
veyance canceled.  The  court,  however,  will 
not  cancel  the  conveyance  without  restoring 
the  status  quo.  Except  in  the  cases  where 
Infants  and  lunatics  seek  the  cancellation  of 
contracts,  the  general  rule  is  that  the  party 
seeking  the  annulment  of  contracts  must  re- 
store or  offer  to  restore  the  consideration  re- 
ceived as  a  condition  precedent  to  the  filing 
of  the  bilL  In  this  case,  however,  this  rule 
will  not  apply,  as  no  consideration  was  re- 
ceived which  is  capable  of  being  restored, 
but  equity  will  require  that  the  parties  be 


placed  hi  statu  quo  before  canceling  the 
conveyance.  The  consideration  received  by 
the  complainant  was  the  settlement  or  pay- 
ment of  the  debt  due  the  defendant  by  the 
estate  of  A.  M.  Powell.  In  order  that  the 
parties  may  be  placed  in  statu  quo,  the  court 
will  retain  charge  over  the  case,  and  remand 
the  cause  to  rules,  with  direction  to  the  clerk 
of  this  court  to  take  and  state  an  account 
between  the  parties.  In  which  he  shall  ascer- 
tain the  amount  due  the  defendant  by  the 
estate  of  A  M.  Powell  under  the  will  of  Mrs. 
Frances  Garrett;  charging  the  estate  with 
the  sum  found  to  be  due,  and  with  Interest 
at  6%  from  the  date  of  the  death  of  A.  M. 
PowelL  He  will  charge  the  defendant  wltL* 
moneys  she  received,  as  of  the  date  she  re- 
ceived them,  also  with  the  value  of  all  prop 
erty  she  received  which  she  cannot  now  re^ 
store,  credit  her  with  one-half  of  >»iiatever 
valuable  improvements  she  has  placed  upon 
the  land  since  the  date  of  the  conveyance, 
and  with  one-half  of  the  taxes  paid,  and 
charge  her  with  one-half  of  the  rents,  prof- 
Its,  and  income  of  the  real  estate;  the  evi- 
dence showing  that  both  parties  have  been 
operating  and  using  the  land  in  common. 
And  to  this  end  both  parties  may  submit 
evidence,  and  the  clerk  shall  report  back  this 
account,  with  all  the  evidence  taken*  to  the 
next  term  of  this  eourt** 

Sweatman,  Trotter  &  Knox,  for  appellants. 
W.  S.  Hill,  for  appellee. 


WOODS,  O.  J.  We  have  not  written  any- 
thing, for  the  reason  that  we  could  not  have 
written  anything  which  would  add  to  what 
the  chancellor  had  in  his  exhaustive  opinion, 
now  on  file  in  tills  court,  said.  The  opinion 
Is  so  full,  so  clear,  and  so  strong  as  to  render 
argumentation  on  our  part  superfluous.  Af- 
firmed on  appeal  and  cross  appeal,  and  ap- 
pellant to  pay  costs. 


(50  La.  Ann.  291) 

MUTUAL  BUILDING  &  HOMESTEAD 

ASS'N  V.  FIDELITY  &  DEPOSIT 

GO.  OF  MARYLAND. 

(No.  12.560.) 

(Supreme  Oonrt  of  Loaisiana.    Jan.  10,  1898.) 

CONTBACT    WITH    FiRM—  DISSOLUTION  —  EfFBCT— 
NOTATIOif— RbLBASS    OF  SURETISS. 

l.The  owner,  contracting  with  two  partners 
for  the  erectioo  of  a  building,  will  not  be  deem- 
ed to  discharge  one  of  the  contractors  simply 
because  they  dissolve  their  partnership,  and 
the  owner  makes  one  of  the  payments  to  the 
partner  charged  by  the  dissolution  with  the 
completion  of  the  building  contracts  of  the  firm, 
and  authorized  bv  the  other  partner  to  receive 
such  payment.  Novation  is  never  presumed, 
and  the  discbarge  of  neither  of  the  contractors 
can  be  inferred  from  the  owner's  action.  Rev. 
Civ.  Oode,  arts.  2185,  2186,  2190,  2192,  et  seq. 

2.  Nor  will  the  consent  of  the  owner  in  such 
case  to  the  abandonment  by  one  of  tho  con- 
tractors be  inferred,  no  such  consent  having 
been  asked  or  granted,  and  both  contractors  re- 
maining bound  to  the^llfti^by  VjUU^LC 
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3.  The  contract  of  snretyship  will  not  be 
deemed  ayoided  under  the  stipulation  of  notice 
to  the  sureties  of  any  act  of  the  building;  firm 
for  whose  performance  of  their  contract  the 
sureties  bind  themselves,  because  the  sureties 
are  not  apprised  of  the  dissolution  of  the  build- 
ing firm,  the  firm  remaining  bound  after  as  be- 
fore the  dissolution  for  the  fulfillment  of  their 
contract,  and  notice  haying  been  given  of  the 
subsequent  abandonment  by  the  firm  of  their 
contract  work. 

On  Rehearing. 

None  of  the  rights  of  the  defendant  were 
Injuriously  affected  by  the  acts  of  plaintiff,  who 
was  the  obligee  of  a  bond  given  to  secure  an 
obligation  of  contractors  under  a  building  con- 
tract 
(Syllabus  by  the  Court) 

Appeal  from  cIyII  district  court,  parish  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Action  by  the  Mutual  Building  &  Home- 
stead Association  against  the  Fidelity  &  De- 
posit Company  of  Maryland  on  a  surety  bond. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

J.  Zach.  Spearing,  for  appellants.  Pumell 
M.  Milner  (Harry  H.  Hall,  of  oounsel),  for  ap- 
pellees. 

MILLER,  J.  This  salt  was  brought  on  the 
contract  of  defendants  by  which  they  bound 
themselves,  as  sureties,  for  the  faithful  per- 
formance of  the  engagement  of  Anderson  & 
Allen  tor  build  a  house  for  the  plaintiffs.  The 
petition  in  substance  avers  the  failure  of  the 
contiactors,  Anderson  &  Allen,  to  complete 
the  building;  that  plaintiffs  had  to  finish  it 
at  an  expense  exceeding  the  price  stipulated 
to  be  paid  the  contractors;  that  laborers  and 
furnishers  of  materials  in  consequence  of  the 
default  of  the  contractors  have  recorded  liens 
against  the  building;  that  under  defendants* 
suretyship,  they  are  bound  to  pay  the  excess 
upon  the  contract  price  that  plaintiffs  expended 
to  finish  the  building;  are  bound  also  to  have 
the  liens  against  the  building  canceled;  and 
the  petition  claims  Judgment  accordingly.  The 
defense  is,  in  effect,  that  the  suretyship  be- 
came void  because  the  plaintiffs,  with  knowl- 
edge that  the  contractors  for  the  building  had 
dissolved  their  partnership  after  they  com- 
menced the  building,  failed  to  communicate 
that  dissolution  to  defendants;  that,  after  the 
dissolution,  plaintiffs  made  a  payment  to  one 
of  the  contractors,  who,  under  the  agreement 
with  his  partner,  was  to  complete  the  build- 
ing begun  by  both;  that  plaintiffs  assented  to 
the  conthoiuance  of  the  work  by  one  only  of 
the  contractors,  and  because  the  plaintiffs 
failed  to  record  the  building  contract,  as  re- 
quired by  Act  No.  180  of  1894.  From  the 
judgment  against  plaintiffs,  they  prosecute 
this  appeal. 

The  building  contract  was  made  on  the  27th 
August,  1895.  On  the  19th  October,  in  the 
progress  of  the  work,  the  third  payment  be- 
came due  to  the  contractors;  and  on  the  de- 
mand of  one  of  them  and  the  exhibition  of 
the  agreement  of  dissolution  with  his  partner 
authorizing  plaintiffs  to  pay  the  partner  mak- 


ing the  demand,  they  made  that  payment.  A 
day  or  two  afterwards  plaintiffs  were  inform- 
ed by  thehr  supervising  architect  that  the  con- 
tractor receiving  the  payment  had  left  the 
city;  that  the  workmen  on  the  building  were 
unpaid,  and  had  quit  work.  Thereupon  there 
was  some  discussion  between  plaintiffs  and 
the  other  contractor  with  reference  to  the 
completion  of  the  building  by  him.  In  these 
discussions  the  agent  of  defendants  took  part 
but,  after  a  few  days,  this  effort  to  secure 
the  completion  of  the  building  failed;  and 
on  the  25th  October,  as  we  read  the  record, 
defendants  were  notified  in  writing  by  the 
plaintiffs  of  the  abandonment  of  the  work  by 
the  contractors,  and  plaintiffs  demanded  that 
defendants,  under  their  suretyship,  should 
take  charge  of  and  complete  the  buQding. 
Defendants  replied  that  they  had  been  dis- 
charged of  all  liability,  and  this  suit  followed. 
The  argument  for  the  defendants  insists 
there  was  a  change  by  the  plalntlflb  in  their 
contract  with  Anderson  A  Allen,  by  which  de- 
fendants, as  sureties,  were  discharged;  and 
in  this  connection  we  have  the  citations  of 
the  authorities  afllrming  the  principle  that 
any  material  change,  by  the  act  of  the  cred- 
itor, of  the  sureties'  contract  will  discharge 
him,  as  he  is  entitled  to  stand  on  the  contract 
as  he  made  it  1  Brandt  Bur.  §(  93,  94.  The 
application  of  this  principle,  the  argument 
supposes,  is  found  in  the  fact  that  plaintiffs 
made  the  third  payment  to  Anderson  &  Allen 
after  the  dissolution  of  their  partnership  had 
become  known  to  plaintiffs.  On  that  disso- 
lution, known  to  plaintiffs,  and  their  payment 
to  Anderson,  rests  the  defendants'  argument 
that  plaintiffs  have  varied  the  sureties'  con- 
tract by  discharging  Allen.  The  plaintiffs  cer- 
tainly are  not  responsible  for  the  dissolution 
of  Anderson  &  Allen.  The  payment  to  An- 
derson was  due  when  the  plaintiffs  were  call- 
ed on.  There  had  been  no  default,  and  the 
erection  of  the  building  was  then  in  progress. 
In  the  dissolution,  Allen,  binding  himself  to 
finish  all  the  firm's  contracts,  was  fully  au- 
thorized to  collect  money  due  the  firm.  Plain- 
tiffs naturally  required  evidence  of  Ander- 
son's authority  to  receive.  That  was  furnish- 
ed, and,  after  consulting  their  counsel,  they 
made  the  payment  In  our  view,  the  plain- 
tiffs were  bound  to  pay,  and  we  cannot  per- 
ceive that,  in  paying  what  was  due  and  could 
not  have  been  withheld,  the  plaintiffs  have 
lost  their  course  on  defendants,  as  sureties  of 
Anderson  &  Allen.  The  knowledge  of  plain- 
tiffs of  the  dissolution,  and  that  Anderson  had 
bound  himself  to  finish  all  the  work  of  the 
firm  and  the  payment  to  Anderson,  did  not 
imply  that  the  plaintiffs  discharged  Allen. 
No  such  discharge  was  asked  or  granted,  and, 
if  asked,  we  are  authorized  to  infer  from  the 
ordinary  modes  of  human  action,  would  cer- 
tainly have  been  refused.  We  find  no  basis 
in  plaintiffs'  conduct  on  which  to  base  a  dis- 
charge of  Allen,  and  the  law  forbids  the  Im- 
plication of  such  discharge,  unless  it  clearly 

results  from  the  conduct  of  the  nartles.    Rev, 
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ClY.  Code,  arts.  2185,  2186,  2190,  2192,  et  seq. 
In  our  view,  both  partners  remained  bound  to 
plaintiffs  after  as  before  the  dissolution.  Nor 
do  we  understand  that  Allen  ever  claimed  the 
discharge  his  sureties  now  insist  was  granted 
him;  and,  with  the  most  careful  considera- 
tion, we  are  unable  to  deduce  that  discharge 
from  the  intercourse  of  the  parties.  The 
surety  is  discharged  when,  by  the  act  of  the 
creditor,  the  subrogation  to  all  his  rights 
against  the  principal  for  whom  the  surety  is 
bound  cannot  be  transferred  to  him.  Rev. 
Civ.  Code,  art  3061.  In  our  view,  all  plain- 
tiffs' rights  against  Allen  are  intact,  and  will 
pass  to  defendants  when  they  pay  the  debt 

It  is  earnestly  pressed  on  us  that  the  sureties 
were  discharged  by  the  alleged  noncompliance 
of  plaintiffs  with  the  stipuUition  hi  the  defend- 
ants' contract  requiring  hnmediate  notice  to 
them  of  any  fact  that  might  result  in  loss  to 
defendants.  The  answer  avers  that  plaintiffs 
failed  and  neglected  to  notify  the  defendants 
of  the  dissolution  of  the  firm  of  Anderson  & 
Allen,  or  of  plaintiffs  acting  on  the  dissoiution, 
or  of  their  consent  to  the  continuance  of  the 
work  by  Anderson  alone,  or  of  the  third  pay- 
ment to  him,  and  his  receipt  for  the  payment. 
Of  course,  if  there  had  been  any  consent  of 
plaintiffs  to  the  conthiuance  of  the  work  alone 
by  Anderson  and  the  discharge  of  Allen,  the 
effect  of  that  discharge  would  make  unim- 
portant the  question  of  notice.  The  plaintiffs 
had  no  agency  in  bringing  about  the  dissolu- 
tion, or  control  over  it  No  consent  on  their 
part  was  given  or  asked  to  the  continuance  of 
the  work  by  Anderson.  All  the  plahitiffs  did 
was  to  make  the  third  payment  to  him,  which, 
Ui  our  view,  they  were  bound  to  make,  and 
the  payment  carries  no  assent  to  that  dissolu- 
tion or  contlnuanoe  of  the  work  by  Anderson. 
The  argument  for  the  defendants  hi  its  other 
aspect  is  that  the  dissolution  should  have  been 
notified  on  Saturday,  the  19th  October,  when 
brought  to  plaintiffs'  knowledge.  On  this 
branch  of  the  case  our  attention  has  been  call- 
ed to  the  full  cognizance  of  all  the  facts  by 
defendants*  general  agent  here,  and  to  the 
part  taken  by  him  in  the  efforts  to  have  the 
building  completed  by  Anderson.  Again,  it  is 
contended  that  no  possible  harm  could  result 
to  defendants  because  they  were  not  notified 
on  Saturday,  the  19th,  or  Monday,  the  21st 
In  this  connection  the  knowledge  of  their  agent 
is  insisted  upon,  and  it  is  also  urged  that  on 
the  25th  October,  all  attempts  to  secure  the 
finishing  of  the  buUdhig  having  failed,  de- 
fendants had  written  notice  of  the  condition, 
accompanied  with  the  demand  that  they  should 
take  charge  of  and  complete  the  building.  .The 
answer  of  defendants  to  all  this  is  that  the 
knowledge  of  their  general  agent  here  on  the 
spot  is  not  their  knowledge,  and,  irrespective  of 
any  other  question,  they  are  entitled  to  stand  on 
the  letter  of  their  contract  of  written  notice  to 
them.  If  we  are  to  accept  this  view,  at  least 
plaintiffs  are  entitled  to  a  fair  construction  of 
the  stipulation  as  to  notice.  They  insist  the 
contract  placed  no  such  duty  on  them  as  de- 


fendants' argument  exacts.  The  contract  does 
not  define  ''dissolution,'*  or  specify  any  fact 
that  is  to  be  notified.  The  stipulation  is  no- 
tice of  any  fact  that  might  cause  loss  to  de- 
fendants. AUowance,  then,  is  to  be  made  in 
construing  this  stipulation  of  that  appreciation 
the  plaintiffs  naturally  might  place  on  the  dis- 
solution, under  all  the  circumstances  brought 
to  their  notice.  With  both  the  contractors 
bound,  no  release  of  either  sought  or  given, 
the  work  still  progressing,  and  no  default  hav- 
ing occurred,  plaintiffs  might  well  suppose  no 
loss  to  defendants  was  impending.  Are  they 
to  lose  their  bond,  and  defendants  to  go  free 
of  all  liability,  because  under  these  circumstan- 
ces defendants  were  not  notified  of  the  disso- 
lution? It  is  quite  certain  that  plaintiffs  them- 
selves had  no  appreciation  that  the  dissolution, 
confined  in  its  effect  to  the  partners,  not  free- 
ing either  from  their  obligation  to  plaintiffs  or 
to  defendants,  menaced  any  loss  to  them  or  to 
defendants.  The  plaintiffs  seem  to  have  had 
the  confidence  when  they  made  the  third  pay- 
ment, and  after  they  consulted  counsel,  that 
the  work  would  be  executed.  After  Anderson 
left  the  work,  and  the  effort  to  have  it  com- 
pleted by  Allen  failed,  owing  to  his  want  of 
means,  the  defendants  were  notified  in  writing. 
It  seems  to  us  this  was  all  that  could  with  rea- 
son be  expected  of  plaintiffs.  We  do  not  feel 
at  liberty  to  construe  this  contract  of  surety- 
ship, so  as  to  avoid  it  upon  that  import  the 
defendants  Insist  should  have  been  attached 
by  plaintiffs  to  the  notice  of  dissolution  given 
them,  when  the  fact  thus  made  known,  under 
all  the  chrcumstances,  neither  impressed  the 
plaintiffs,  nor  was  of  a  character  to  impress 
them,  as  requiring  any  notice  to  defendants. 
If  this  stipulation  of  written  notice  now  invok- 
ed by  defendants  to  avoid  their  contract  is  so 
worded  as  to  leave  the  fact  to  be  notified  open 
to  reasonable  interpretation  by  plaintiffs,  they 
are  not,  it  seems  to  us,  to  forfeit  thehr  right  on 
the  bond,  merely  and  only  because  they  did 
not  give  immediate  written  notice  of  the  dis- 
solution, but  contented  themselves  with  writ- 
ten notice  of  the  failure  to  complete  the  buUd- 
ing  by  the  contractors,  and  the  demand  that 
defendants  should  take  charge  of  it  said  ful- 
fill their  contract.  We  thhik  the  notice  to  de- 
fendants given  by  plaintiffs  was  timely  and 
sufilcienc. 

Another  defense  is  that  plaintiffs  faQed  to 
record  their  building  contract  as  required  by 
the  act  of  1894,  providing  that  the  owner  must 
require  security  from  the  contractor  for  pay- 
ment of  the  laborers  on  the  building,  and  of 
the  material  men;  reserving  their  right  to  i-e- 
cord  their  bills,  and  thus  secure  their  privi- 
leges, and  providing  that  the  owner  shall  be 
i-esponslble  for  all  balances  due  the  workmen 
and  material  men  if  the  contract  Is  not  record- 
ed. The  deduction  in  defendants'  brief  seems 
to  be  that  by  the  failure  to  record  the  con- 
tract, the  defendants  cannot  be  subrogated  to 
the  privileges  on  the  butiding  of  the  workmen 
and  material  men.  The  building,  as  we  un- 
derstand it  belongs  |^|^^^^%gi|^As  against 
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plalntiflfs'  right  to  recover  on  their  bond,  we 
do  not  see  how  defendants  could  urge  any 
privileges  acquired  against  the  plaintiffs'  ];Jrop- 
erty.  If  defendants  paid  any  of  the  workmen 
or  material  men,  the  amounts  might  well  he 
deemed  payments  pro  tanto  on  the  bond.  We 
do  not  perceive,  however,  the  bearing  of  the 
failure  to  record  the  building  contract  on  the 
issue  of  plaintiffs'  right  to  recover  the  excess 
over  the  contract  price  the  plaintiffs  have  paid 
to  finish  the  building.  The  omission  to  record 
may  have  some  pertinence  to  other  questions 
between  these  parties  we  do  not  propose  to 
dispose  of  hi  this  controversy. 

We  find  no  evidence  in  this  record  that  the 
plaintiffs  have  paid  any  of  the  privileges  that 
appear  to  have  been  recorded  against  the  build- 
ing after  Anderson  abandoned  the  work.  It 
may  be  that  the  owner,  not  having  paid  the 
contractors  by  anticipation,  is  not  liable  for 
any  of  the  recorded  claims;  and  it  may  be 
that  the  building  Is  not  subject  to  any  such 
privileges.  We  therefore  find  no  basis  on 
which  the  sureties  can  be  held  for  any  of  the 
privilege  claims,  and  the  recovery  must  be 
restricted  to  the  amount  claimed  for  finishing 
the  building.  It  is  therefore  ordered  and  ad- 
judged that  the  decision  of  the  lower  court  be 
annulled  and  reversed,  that  plaintiffs  do  have 
and  recover  from  defendants  $1,098.25,  with  le- 
gal interest  and  costs;  and  as  to  the  privileges 
recorded  against  the  property,  for  which  judg- 
ment is  claimed  In  the  petition,  that  there  be 
judgment  of  nonsuit. 

On  Rehearing. 

(March  21,  1896.) 

BREAUX,  J.  The  appellant  takes  It  for 
granted  that  the  court  assumed  that  it,  as 
surety,  was  not  discharged,  for  the  reason 
that,  under  the  articles  of  the  Oode,  no  such 
discharge  could  be  claimed;  that,  having 
thus  assumed  to  determine  the  relations  of 
the  parties  (exclusively  with  reference  to  the 
articles  of  the  0>de  relative  to  sureties),  the 
court  overlooked  entirely  the  express  con- 
tractual stipulations  of  the  act  of  suretyship. 
We  must  enter  a  kindly  denial  to  that  sug- 
gestion, made  in  language  unexceptional  and 
pleasant  It  is  true  that,  interpreting  the 
different  articles  of  the  Code,  we  held,  sub- 
stantially, that  it  was  a  question  of  subro- 
gation; that  upon  the  obligee  of  the  bond 
was  imposed  the  obligation  to  protect  all  the 
securities,  in  order  that,  upon  payment  of 
the  bond  by  the  security,  it  would  become 
subrogated  to  all  of  the  right  plaintiff  had 
against  the  principals  (the  contractors)  of 
the  bond.  Had  the  plaintiff  failed  to  guard 
all  of  its  right  as  payee  of  the  bond,  it  would 
not  have  been  in  its  power  to  transfer  to  the 
security,  upon  payment,  the  right  which  the 
law  provides  a  security  should  have  upon 
payment  of  the  principal  obligation.  There 
was  no  negligence  committed  on  the  part  of 
plaintiff,  and  no  act  done,  if  the  articles  of 
the  Revised  Civil  Code  alone  be  considered, 


which  in  the  least  Impaired  the  rights  of  the 
securities  against  the  principals  on  the 
bond.  The  agreement  of  the  contractors, 
principals  on  the  bond,  was  personal  to 
themselves;  and  the  fact  that  one  contin- 
ued with  the  work  under  the  contract,  and 
the  other  chose  to  transfer  to  him  his  right, 
was  not  an  agreement  in  which  the  plaintiff 
was  concerned,  or  to  which  it  was  in  any 
respect  a  party.  A  few  days  after  the  agree- 
ment between  these  contractors,  one  of  them 
applied  for  an  amount  due.  The  work  hav- 
ing been  done  satisfactorily,  the  amount  was 
paid.  The  workmen  of  these  contractors  had 
not  been  paid.  They  had  the  mechanic's  privi- 
lege on  the  building.  One  of  the  conditions  of 
this  bond  was  to  secure  the  plaintiff  against 
the  claims  of  "subcontractors,  laborers,  me- 
chanics, workmen,  and  furnishers."  The 
payment  to  the  contractor  who  remained  (as 
the  plaintiff's  officers  evidently  thought)  to 
continue  in  good  faith  with  the  work  of 
building  was  made  at  the  time  agreed  upon 
among  all  parties  concerned.  It  appears 
that  neither  of  those  contractors  was  in  good 
faith.  One  was  as  anxious  as  the  other  to 
abandon  the  contract,  and  one  was  as  indif- 
ferent as  the  other  about  paying  the  em- 
ployes and  workmen.  The  object  of  the 
bond  was  to  protect  plaintiff  from  any  fail- 
ure on  the  part  of  the  contractors  to  pay 
these  very  claims.  These  propositions  are 
not  at  this  time  disputed  by  the  defendant. 
The  contention  now  is  limited  to  the  con- 
tract Itself,  as  being  more  far-reaching  than 
the  articles  of  the  Ck)de  upon  the  subject, 
particularly  as  to  the  necessity  of  notice  of 
the  dissolution  of  the  asserted  partnership. 
This  (i.  e.  the  asserted  .necessity  of  notice)  was 
a  condition  of  the  contract,  it  was  urged  by 
defendant,  not  covered  by  the  codal  provi- 
sions regarding  suretyship. 

It  is  clear,  in  our  judgment,  that  jthe  con- 
tract provided  that  the  surety  should  be  no- 
tified in  writing  of  any  act  which  might  in- 
volve a  loss.  Upon  this  branch  of  the  case 
we  note  that  the  contractors  individually, 
and  without  suggesting  a  partnership,  sign- 
ed the  contract  The  bond  also,  subsequent- 
ly furnished,  was  signed  individually,  save 
that  in  the  body  of  the  bond  the  principals 
referred  to  themselves  as  ''co-partners." 
When  one  of  the  partners  came  to  collect  the 
third  installment,  be  produced,  in  support  of 
his  right  to  collect,  a  copy  of  the  agreement 
dissolving  the  partnership,  and  authorizing 
him  to  collect,  which  had  been  signed  a  few 
days  previous.  The  payment  made  by  the 
plaintiff  to  the  contractor  was  made  to  him, 
as  to  one  authorized,  as  he  was,  to  receive 
payment  This  payment  did  not  have  the 
effect  of  prejudicing  the  rights  which  the 
defendant  had.  They  remained  unaffected. 
The  amount  was  due  a  few  days  after  the 
plaintiff  was  notified,  and  after  the  con- 
tractors who  had  abandoned  the  work  had 
been  notified.  It  is  not  evident  that  the  de- 
lay involved  a  loss,  or  that  the  necessity  of 
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giving  notice  was  such  as  to  render  it  im- 
peratiye  on  the  part  of  the  plaintiff  to  give 
immediate  notice.  It  appears  that  every- 
thing  was  done  in  the  utmost  good  faith  un- 
til the  day  that  the  contractors  abandoned 
the  work.  We  have  seen  that  immediately 
after  the  abandonment  the  notice  was  given. 
We  think  there  was  a  substantial  compli- 
ance with  the  contract. 

Heretofore  our  decree  granted  compensa- 
tion for  the  services  of  plaintiff's  attor- 
ney. We  have  given  this  dalm  further  at- 
tentlon»  and,  after  some  consideration,  have 
concluded  to  reduce  the  amount  of  the  fee. 
Our  decree  established  that  plaintiff  was  en- 
titled to  $5&8  plus  counsel  fee.  In  view  of 
this  amount  and  the  services  rendered  in  the 
case,  we  think  that  the  fee  should  be  con- 
siderably less. 

There  was  another  Question,  that  relating 
to  other  claims  recorded  against  the  prop- 
erty, but  not  sufficiently  proven  on  the  trial 
to  sustain  a  decree.  The  matter  is  argued 
by  the  plaintiff  in  the  reply  brief  of  its  coun- 
seL  We  have  found  no  reason  on  this  score 
to  change  our  previously  rendered  opinion. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  attorney's  fees  heretofore  al- 
lowed be  reduced  to  |100.  It  is  further  or- 
dered and  decreed,  after  this  deduction  and 
amendment,  that  our  prior  decree  be  rein- 
stated. The  opinion  heretofore  rendered, 
and  the  decree,  are  made  the  opinion  and 
decree  of  the  court,  after  deduction  and 
amendment  as  above. 


(tt  Fla.  711) 

MILTON  V.  STATE. 
(Sapreme  Ck>urt  of  Florida.    Sept.  21,  1887.)i 
Crihival  Law— AppBAir-DiSMissAL— Final  Jodo- 

IIBNT— RbOOBD. 

Writ  of  error  dismissed  bv  the  court,  there 
being  no  record  evidence  of  a  final  judgment  en- 
tered, but  only  a  recital  by  the  clerk  as  follows: 
"Whereupon  judgment  upon  the  said  verdict 
was  entered  by  the  court  during  said  term  of 
court,  and  did  sentence  the  defendant  to  be 
hanged  by  the  neck  until  he  was  dead,  as  ap- 
pears of  record."  Also  the  certificate  of  the 
clerk  to  the  supposed  transcript  of  record,  re- 
citing that  certain  numbered  pages  constituted 
a  true  copy  of  all  proceedings,  and  a  correct 
transcript  of  the  record  of  a  judgment,  not  in 
the  case  of  the  state  of  Florida  against  Thomas 
Milton,  but  in  the  case  of  the  state  of  Florida 
against  another  party,  to  wit,  James  Bartlett, 
as  appeared  upon  the  files  and  records  in  the 
derk^s  oflSce. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hillsborough  county; 
Barron  Phillips,  Judge. 

Thomas  Milton  was  convicted  of  murder, 
and  brings  error.     Dismissed. 

M.  L.  Mershon,  for  plaintiff  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  State. 

MABRY,  J.  The  plaintiff  in  error  was  in- 
dicted at  the  spring  term,  A.  D.  1896,  of  the 
circuit  court  of  Hillsborough  county,  for  the 
murder  of  Georgie  McGraw,  and  during  said 
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term  was  tried  and  convicted  of  the  crime 
charged. 

A  writ  of  error,  It  appears  from  what  is 
before  us,  was  sued  out  by  plaintiff  in  error 
on  the  5th  day  of  June,  A.  D.  1897,  return- 
able on  the  12th  day  of  July  following,  and 
a  proposed  transcript  of  the  record  was  filed 
here  on  the  7th  day  of  that  month.  Briefs 
for  plaintiff  in  error  were  filed  on  the  return 
day  of  the  writ,  and  the  reply  of  the  attor- 
ney general  followed  on  the  21st  of  July. 
There  was  also  filed  in  this  court,  oh  the 
28th  day  of  July  last,  a  waiver  on  the  part 
of  plaintiff  in  error  of  his  right  to  reply  to 
the  brief  filed  by  the  attorney  general. 

From  the  proposed  transcript  of  record  it 
appears  that  a  demurrer  to  the  indictment 
was  overruled,  and  after  the  order  of  the 
court  overruling  the  demurrer  the  following 
recital  appears,  viz.:  '*And  afterwards,  to 
wit,  on  the  19th  day  of  May,  A  D.  1896,  up- 
on issue  joined  upon  the  plea  of  not  guilty, 
interposed  after  due  and  lawful  arraign- 
ment, the  court  proceeds  with  the  selection 
of  the  following  Jury,  to  wit"  The  Jury 
returned  a  verdict  of  guilty  of  murder  in  the 
first  degree,  as  charged  in  the  Indictment, 
and,  after  motions  in  arrest  of  judgment 
and  for  new  trial  were  overruled,  the  follow- 
ing recital  appears,  viz.:  •'Whereupon  Judg- 
ment upon  the  said  verdict  was  entered  by 
the  court  during  said  term  of  court,  and  did 
sentence  the  defendant  to  be  hanged  by  the 
neck  until  he  was  dead,  as  appears  of  rec- 
ord." There  Is  no  other  evidence  before  us, 
aside  from  the  bill  of  exceptions,  of  the  ar- 
raignment of  the  accused,  or  Judgment  of 
the  court,  than  what  is  contained  in  the  re- 
citals given.  The  certificate  of  the  clerk  to 
the  transcript  states  that  "the  foregoing 
pages,  numbered  from  one  to  ,  inclu- 
sive, constitute  a  true  copy  of  all  the  pro- 
ceedings, and  a  correct  transcript  of  the  rec- 
ord of  the  Judgment  in  the  case  of  the  State 
of  Florida,  plaintiff,  and  James  Bartlett,  de- 
fendant, as  appears  upon  the  files  and  rec- 
ords of  my  office."  The  plaintiff  in  error 
is  indicted  by  the  name  of  Thomas  Milton, 
without  an  alias,  and  James  Bartlett  is 
brought  in  for  the  first  time  in  the*  certifi- 
cate to  the  transcript. 

Transcripts  of  records  in  criminal  cases 
are  not  governed  by  the  new  rules  of  prac- 
tice adopted  expressly  for  civil  causes,  and 
It  is  evident  that  we  cannot  take  the  mere 
recitals  of  the  clerk  as  to  what  records  show 
in  reference  to  Judgment  entries  and  ar- 
raignments of  prisoners.  In  the  case  against 
Thomas  Milton  we  have  In  fact  no  certified 
copy  of  the  transcript  of  the  record,  as  what 
is  copied  is  certified  as  having  taken  place 
in  the  case  of  the  state  against  James  Bart- 
lett, without  any  evidence  that  he  is  the 
same  person  as  the  plaintiff  in  error.  If  we 
could  overcome  the  defect  in  the  certificate, 
and  regard  the  insertion  of  the  name  of 
James  Bartlett  as  a  clerical  error,  we  still 
would  have  no  proper  evidence  that  the 
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plaintiff  In  error  was  ever  arraigned,  or  that 
any  final  Judgment  was  ever  entered  upon 
the  verdict  rendered.  Without  proper  rec- 
ord evidence  of  a  final  judgment  entered  in 
a  case,  we  have  no  jurisdiction  to  determine 
anything  except  to  dismiss  the  writ  of  error. 
There  Is  no  reference  In  the  assignment  of 
errors  and  briefs  filed  In  the  case  to  the  de- 
fects we  have  pointed  out,  but  we  cannot 
pass  them  over  in  silence,  and  an  order  will 
be  made  dismissing  the  writ  of  error. 

It  is  evident,  without  any  mention  of  the 
fact,  that  proper  attention  has  not  been  giv- 
en to  the  presentation  of  this  case  In  this 
court,  and  counsel  ought  to  know  that  the 
court  should  not  and  will  not  proceed  to  de- 
termine a  case  inv<^vlng  such  a  grave  charge 
on  such  a  record.  An  order  dismissing  the 
writ  of  error  will  be  entered* 


(89  Fla.  714) 

ELLIS  V.  CX.ARK  et  al. 
(Supreme  Court  of  Florida.     Nov.  30,  1807.)i 
Ejbctme.vt — Tax  Dbbi>— Acknowlbdombnt— Ds- 

LIVBKT— EVIDBNOB— IN8TKDCTI0N8~ 

Validitt  of  Tax  Salb. 

1.  A  tax  deed  in  form  prescribed  by  statute, 
as  well  as  a  proper  deed  between  parties,  may 
convey  title  without  being  either  acknowledged 
or  recorded;  and  the  objection  to  the  admissiDil- 
ity  of  such  a  deed  in  evidence,  on  the  ground 
that  It  did  not  appear  therefrom  that  its  execu- 
tion had  been  acknowledged,  or  that  It  had  been 
recorded.  Is  properly  overruled. 

2.  The  delivery  of  a  deed  by  the  grantor, 
and  its  acceptance  by  the  grantee,  are  essential 
to  convey  title. 

8.  When  a  grantor  causes  an  acknowledged 
deed  conferring  substantial  benefits  on  the 
grantee  to  be  recorded,  it  will  afford  prima  facie 
and  strong  presumptive  evidence  of  a  delivery 
to,  and  acceptance  by,  the  grantee;  but  such 
presumption  may  be  overcome  by  evidence  that 
no  delivery  in  fact  was  intended  and  none  made. 

4.  A  charge  to  the  jurv  stating,  in  effect,  that 
if  a  grantor  delivered  his  deed  for  record,  and 
the  same  was  duly  recorded,  it  devested  the  title 
out  of  him,  notwithstanding  any  agreement  be- 
tween him  and  the  grantee  in  reference  to  the 
delivery  in  fact,  is  erroneous,  where  there  is  tes- 
timony tending  to  show  that  no  delivery  was 
made  and  none  was  intended. 

5.  The  failure  to  file  and  enter  in  the  clerk's 
office  the  list  of  lands  sold  for  taxes,  as  requir- 
ed by  section  52,  c.  3681,  Laws  1887,  will  avoid 
a  tax  deed  subsequentiy  made  in  pursuance 
of  such  sale. 

6.  When  a  tax  deed  in  proper  form  has  been 
introduced  in  evidence  in  the  defense,  and  the 
plaintiff  submits  testimony  in  rebuttal  deemed 
sufficient  to  avoid  it,  the  proper  practice  is  not 
to  move  to  strike  out  the  deed,  but  request  in- 
structions from  the  court  as  to  its  vandity  or 
legal  sufficiency. 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court.  Holmes  county;  John 
W.  Malone,  Judge. 

Action  in  ejectment  by  Joseph  Ellis  against 
Henrietta  Clark  and  others.  Verdict  for  de- 
fendants, new  trial  denied,  and  plaintiff 
brings  error.    Reversed. 

Plaintiff  in  error  Instituted  an  action  of 
ejectment  against  defendants  in  error  to  re- 
cover possession  of  the  N.  W.  %  of  N.  W.  % 
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of  section  28,  and  the  N.  B.  %  of  N.  W.  %  and 
N.  %  of  N.  B.  %  of  section  29,  aU  in  town- 
ship 7  N.,  range  14  W.,  situated  in  Holmes 
county,  and  the  decision  was  in  favor  of  de- 
fendants. 

To  the  declaration  defendants  Henrietta 
and  Martha  Clark  filed  the  statutory  plea  of 
not  guilty,  and  the  other  defendant  alleged 
in  his  plea  that  he  was  not  then,  nor  at  the 
commencement  of  the  suit,  in  possession  of, 
nor  did  he  then,  nor  at  the  commencement  of 
the  suit,  claim  any  right,  title,  or  Interest  in, 
the  lands  described  in  the  declaration. 

The  plaintiff  In  error,  without  objection, 
introduced  in  evidence  a  patent  to  the  lands 
sued  for  from  the  United  States,  bearing 
date  April  30,  1891,  and  recorded  in  the  pub- 
lic records  of  Holmes  county  on  the  27th  of 
October,  1892.  Plaintiff  then  testified  that 
the  lands  then  occupied  by  defendants  had 
belonged  to  him  for  a  great  many  years,  and 
that  he  had  paid  taxes  on  said  lands.  He 
put  in  evidence  a  tax  receipt  for  the  year  1892 
for  the  N.  W.  %  of  N.  W.  %  section  28,  and 
N.  E.  y4,  of  N.  W.  %  and  N.  W.  %  of  N.  B. 
li  section  29,  all  In  township  7,  range  14. 
On  cross-examination,  plaintiff  stated  that  he 
had  never  sold  the  land  to  any  one;  that  a 
great  many  years  before  that  time  he  had 
sold  a  half  Interest  in  the  land  to  one  Loftin, 
but  made  him  no  deed,  and  he  did  not  go  into 
possession;  subsequently  plaintiff  bought  bade 
Loftln's  half  interest;  and  that  this  transac- 
tion occurred  a  great  many  years  ago.  The 
foundation  was  laid  on  the  cross-examination 
for  contradicting  the  plaintiff  as  to  certain 
statements  he  had  made  to  certain  parties  in 
reference  to  a  sale  of  the  land  to  Loftin. 
Jack  Ellis,  a  son  of  the  plaintiff,  testified  that 
he  had  known  the  land  all  his  life,  and  that 
his  father  had  claimed  tltie  to  the  land  ever 
since  witness  could  remember.  On  cross-ex- 
amination this  witness  stated  that,  to  his 
knowledge,  his  father  had  never  sold  the 
land,  and  that  he  (witness)  had  never  bought 
it  and  that  it  belonged  to  his  father.  Nancy 
Ellis,  wife  of  plaintiff,  after  being  exam- 
ined in  chief,  stated,  on  cross-examination, 
that  she  had  never  signed  any  deed  to  the 
land  In  dispute. 

Defendants  put  in  evidence  the  record  of 
a  deed  signed  by  plaintiff  and  his  wife  to 
Jack  Ellis  for  the  lands  in  question,  and  also 
a  deed  from  Jack  Ellis  to  plaintiff  for  other 
lands.  Both  deeds  are  dated  the  18th  day  of 
October,  1892,  express  the  same  considera- 
tion of  $265,  and  are  properly  acknowledged 
before  the  clerk  of  the  circuit  court.  There 
is  on  each  deed  the  following  indorsement, 
viz.:  "Recorded  October  27th,  1892.  A.  D. 
Brownell,  Clerk." 

Defendants  also  introduced  witnesses  who 
testified  that  they  knew  the  general  reputa- 
tion of  all  three  of  the  Elllses  in  the  com- 
munity in  which  they  lived,  and  that  their 
general  reputation  for  truth  and  veracity  was 
such  that  the  witnesses  would  not  believe  them 
on  oath. 

Digitized  by  VjUUV  LiC 


Fla.) 


ELLIS  T.  CLARK. 


411 


Defendants  further  introduced  a  tax  deed 
to  W.  H.  DavlB  for  one  40  of  the  land,  to 
wit,  N.  W.  %  of  N.  B.  %  section  29,  town- 
ship 7  N.,  range  14  W.,  for  an  alleged  default 
in  paying  taxes  due  thereon  for  the  year 
1887;  and  also  a  deed  from  W.  H.  Dayis  and 
wife  to  Henrietta  and  Martha  Clark  for  the 
N.  W.  ^,  of  N.  W.  %  section  28,  and  the 
N.  B.  %  of  N.  B.  ^,  and  N.  W.  %  of  N.  B. 
%  section  29,  all  in  township  7  N.,  range  14 
W.  The  tax  deed  is  dated  the  2d  day  of  De- 
cember, 1889,  and  the  deed  from  Davis  and 
wife  bears  date  the  4th  day  of  the  same 
month,  and  neither  one  seems  to  haye  ever 
been  acknowledged,  though  it  appears  that 
both  were  transcribed  by  the  clerk  of  the 
circuit  court  on  the  public  records  of  Holmes 
county.  Objection  was  made  to  the  tax  deed 
that  it  did  not  appear  from  the  deed  that  its 
execution  had  been  acknowledged,  and  to  the 
introduction  of  the  other  deed  it  waa  object- 
ed that  it  did  not  appear  thereby  that  it 
had  ever  been  deliyered  by  the  makers  to  the 
defendants,  and  because  the  execution  of  the 
deed  had  never  been  proven,  and  it  had  never 
been  recorded.  The  execution  of  the  deed 
from  Davis  and  wife  to  the  defendants  named 
was  then  proven  by  a  subscribing  witness. 
The  objections  to  both  deeds  were  overruled, 
and  the  deeds  admitted  in  evidence. 

In  rebuttal,  plaintiff  introduced  certain  evi- 
dence relating  to  the  proceedings  upon  which 
the  tax  deed  was  based,  a  further  reference 
to  which  will  be  found  in  the  opinion. 

Plaintiff  testified  that  the  deed  from  him- 
self and  wife  to  Jack  BUis  was  never  de- 
livered to  the  latter,  nor  was  the  deed  from 
Jack  BUis  to  plaintiff  ever  delivered;  that 
plaintiff  had  the  deed  he  made  in  his  posses- 
sion, and  he  supposes  Jack  had  his,  and 
plaintiff  did  not  have  it;  that  they  agreed 
upon  an  exchange  of  lands,  and  they  made 
the  deeds  to  each  other  so  that,  when  plain- 
tiff succeeded  in  getting  the  land  sued  for, 
he  was  to  let  his  son  have  it,  and  they  were 
then  to  exchange  deeds;  that  they  went  to 
Cerro  Gordo  together,  and  had  them  put  on 
record,  but  plaintiff  took  his  deed  home,  and 
he  supposes  Jack  took  his.  On  cross-exam- 
ination witness  admits  saying  on  the  direct 
examination  that  he  had  never  made  any 
deed  to  the  land,  but  he  states  that  he  over- 
looked the  deed  to  Jack  Bills,  as  he  had  never 
delivered  it;  that  he  did  say  that  he  had  not 
sold  the  land,  and  this  was  correct,  as  he 
had  merely  made  an  agreement  of  exchange 
of  lands  conditional  upon  his  recovering  the 
land  in  question.  Jack  BUis  also  testified, 
in  substance,  the  same  as  his  father,  with  the 
additional  statement  that  he  had  never  gone 
into  possession  of  the  lands,  had  never  claim- 
ed them,  and  that  they  were  his  father's. 
He  also  states  that  he  did  not  deliver  his 
deed  because  he  did  not  propose  to  give  up 
his  land  for  that  which  was  held  by  other 
parties,  and  which  was  in  litigation. 

The  judge  charged  the  jury  that  the  de- 
fendants could  set  up  an  outstanding  title  in 


another  as  a  complete  defense,  and  that  if 
they  believed  from  the  evidence  that  plain- 
tiff sold  and  conveyed  the  land  in  dispute  to 
another  prior  to  the  commencement  of  the 
suit,  and  the  title  thereto  was  in  another  at 
that  time,  they  should  find  tor  defendants. 

At  the  request  of  defendants,  the  court 
gave  the  following  instruction  to  the  jury, 
viz.:  "If  you  believe  from  the  evidence  that 
plaintiff  made  a  deed  to  the  land  in  dispute 
to  his  son,  that  the  same  has  been  duly  re« 
corded  in  the  records  of  deeds  of  this  county 
at  the  request  of  the  son,  and  that  he  de- 
livered it  to  the  clerk  for  that  purpose,  and 
that  the  deed  was  executed  before  the  insti- 
tution of  this  suit,  it  took  the  legal  title  out 
of  him,  and  he  cannot  recover  In  this  suit,  it 
matters  not  what  private  agreement  there 
may  have  been  between  plaintiff  and  his 
son  about  the  deed,  and  you  will  find  for  the 
defendants." 

Plaintiff  moved  for  a  new  trial,  among  oth- 
ers, on  the  following  grounds:  That  the  vei> 
diet  was  contrary  to  the  evidence;  that  the 
court  erred  in  refusing  to  give  the  stated  in* 
struction  asked  by  plaintiff;  and  that  there 
was  error  in  giving  the  instruction  requested 
by  defendants. 

W.  O.  Butler,  for  plaintiff  In  error.  D.  L. 
McKInuon,  for  defendants  in  error. 

MABRT,  J.  (after  stating  the  facts).  Br- 
ror  is  sought  to  be  predicated  upon  the  rul- 
ings of  the  court  on  the  objections  to  the 
admissibility  in  evidence  of  the  tax  deed  to 
Davis,  and  his  deed  to  Henrietta  and  Martha 
Clark»  but  we  discover  no  error  in  the  rul- 
ing. As  shown  by  the  statement,  the  spe- 
cific objection  made  to  the  admissibility  of 
the  tax  deed  was  that  it  did  not  appear  from 
the  deed  itself  that  its  execution  had  ever 
been  acknowledged  or  proven.  The  deed 
appears  on  its  face  to  have  been  executed  by 
the  circuit  clerk  under  seal,  in  the  presence 
of  two  witnesses,  but  there  is  no  acknowl- 
edgment or  proof  of  the  execution  of  the 
deed  indorsed  thereon.  The  statute  under 
which  the  deed  was  executed  did  not  re- 
quire that  the  acknowledgment  or  proof  of 
the  execution  of  the  deed  should  be  shown 
thereby  before  it  became  operative.  The 
statute  prescribed  a  form  for  such  a  deed, 
but  the  objection  to  the  deed  in  question 
was  not  as  to  its  sufficiency  in  form,  nor  as 
to  its  execution  as  matter  of  fact,  but  that 
the  acknowledgment  or  proof  of  execution 
was  not  shown  by  the  deed  itself.  The  de- 
livery of  a  tax  deed  in  due  form  may  be 
shown  like  the  delivery  of  any  other  deed, 
and  there  is  no  rule  of  law  or  reason  for 
holding  that  such  a  tax  deed  is  void  unless 
the  acknowledgment  or  proof  of  its  execu- 
tion be  indorsed  thereon.  The  objection 
made  involves,  of  course,  no  question  as  to 
the  effect  of  the  record  of  such  a  deed  with- 
out due  proof  of  its  execution. 

Proof  of  the  execution  of  the  deed  from 
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Davis  and  wife  to  Henrietta  and  Martha 
Clark  was  made  by  a  subscribing  witness 
before  the  court  made  any  ruling  on  the  ob- 
jections to  the  admissibility  of  this  deed, 
and  such  proof  obviated  any  objection  as  to 
its  execution,  so  far  as  the  husband  was  con- 
cerned. It  was  not  shown  that  Davis  was 
the  head  of  a  family  and  a  resident  citizen 
occupying  the  land  conveyed,  nor  did  it  ap- 
pear that  the  land  was  the  separate  estate 
of  Mrs.  Davis.  The  tendency  of  the  proof 
was  that,  if  either  of  the  granting  parties 
had  any  interest  in  the  land  designed  to  be 
conveyed,  it  was  the  husband.  The  failure 
to  properly  aclsnowledge  the  deed,  as  re- 
quired by  statute  on  the  part  of  the  wife, 
may  leave  her  free  to  hereafter  assert  any 
Interest  she  may  have  in  the  land  by  virtue 
of  the  marital  relation,  but  it  will  not  pre- 
vent the  deed  from  devesting  all  right,  title, 
and  Interest  which  the  husband  may  have 
had  therein. 

The  further  objection,  that  it  did  not  ap- 
pear by  the  deed  that  it  was  delivered,  is 
without  force,  because  proof  of  delivery  is 
not  required  to  be  shown  by  the  deed  Itself, 
but  may  be  established  by  parol  evidence; 
nor  is  the  record  of  the  deed  essential  to 
pass  title. 

It  will  be  discovered  by  an  examination 
of  the  statement  of  the  case  that  neither  the 
tax  deed  to  Davis,  nor  his  deed  to  Henrietta 
and  Martha  Clark,  includes  all  the  land  sued 
for  and  described  in  the  patent  to  plaintiff 
in  error,  and  there  is  no  pretense  that  de- 
fendants had  title  by  adverse  possession. 
The  patent  to  plaintiff  was  Issued  in  April, 
1891.  It  further  appears  that  no  paper  tltie 
was  attempted  to  be  shown  in  either  of  the 
defendants  other  than  the  deed  from  Davis, 
and  no  title  was  shown  in  him  except  what 
he  may  have  derived  from  the  tax  deed,  and 
this  embraced  only  one  40  of  the  land  in 
question.  It  Is  evident  that  a  verdict  in 
favor  of  defendants  for  all  the  land  sued 
for  would  be  wrong,  unless  the  jury  based 
their  conclusion  upon  the  view  that  plain- 
tiff had  previously  conveyed  the  land  to  his 
son,  and  no  longer  had  any  titie.  From  the 
state  of  the  record  we  cannot  say  that  the 
verdict  was  not  entirely  based  upon  this 
view,  and  plaintiff  in  error  complains  that 
the  court  erred  in  presenting  this  phase  of 
the  case  to  the  jury. 

The  charge  given  at  the  request  of  de- 
fendants was,  in  our  judgment,  erroneous, 
and  was  calculated  to  deprive  the  plaintiff 
of  that  consideration  of  the  case  by  the  jury 
to  which  he  was  legally  entitled  on  the  evi- 
dence submitted.  The  charge,  in  effect, 
states  as  the  law  that,  if  the  plaintiff  deliv- 
ered the  deed  from  himself  to  his  son  to  the 
clerk  for  record,  and  the  deed  was  duly  re- 
corded before  the  institution  of  the  suit,  it 
devested  the  legal  title  out  of  plaintiff,  not- 
withstanding any  private  agreement  be- 
tween him  and  his  son  about  the  deed.  If 
this  view  of  the  law  be  correct,  the  record 


of  a  deed  at  the  request  of  the  grantor  would 
be  conclusive  proof  of  delivery.  The  deliv- 
ery of  a  deed  by  the  grantor,  and  its  accept- 
ance by  the  grantee,  are  essential  to  con- 
vey titie;  and  when  a  grantor  causes  an 
acknowledged  deed,  conferring  substantial 
benefits  on  the  grantee,  to  be  recorded,  there 
can  be  no  doubt  that  it  will  afford  prima 
facie  evidence,  and  even  strong  presumptive 
evidence,  of  a  delivery  to,  and  acceptance 
by,  the  grantee,  but  such  presumption  can  be 
overcome  by  evidence  that  no  delivery  in 
fact  was  intended  and  none  made.  At  least, 
the  clear  weight  of  authority  holds  that  to 
be  the  correct  rule.  Webb,  Record  Tities 
(section  144)  says:  "As  a  general  rule,  de- 
livery of  a  deed  or  other  instrument  is  essen- 
tial to  its  valid  registration,  for  the  reason 
that  until  delivery  the  deed  is  incomplete, 
and  its  record  cannot  impart  constructive 
notice  of  a  change  of  ownership  that  has  not 
occurred.  ♦  •  ♦  The  recording  of  a  deed 
is  not  equivalent  to  delivery,  but,  Qke  pos- 
session of  it,  is  prima  facie  evidence  of  that 
fact,  subject  to  be  overcome  by  contrary 
proof."  The  following  authorities  sustain 
this  view:  Metcalfe  v.  Brandon,  60  Miss. 
685;  Younge  v.  Guilbeau,  8  Wall.  636;  Lep- 
poc  V.  Bank,  32  Md.  136;  Hawkes  v.  Pike, 
105  Mass.  560;  Samson  v,  Thornton,  8  Mete. 
(Mass.)  275;  Gilbert  v.  Insurance  Co.,  23 
Wend.  43;  Cravens  v.  Rossiter,  116  Mo.  838, 
22  S.  W.  736,  8.  c.  38  Am.  St  Rep.  606,  and 
note;  Alexander  v.  Alexander,  71  Ala.  295; 
Devi.  Deeds,  §  292. 

What  would  be  the  legal  status  of  a  bona 
fide  purchaser  from  a  grantee  in  a  deed 
caused  to  be  recorded  by  the  grantor,  but 
without  any  intention  of  its  operating  as  an 
instant  delivery,  and  without  any  delivery 
in  fact,  is  not  Involved  in  this  suit.  Both 
the  grantor  and  grantee  agree  in  their  testi- 
mony that  no  delivery  of  thd  deeds  between 
them  ever  took  place,  and  none  was  intend- 
ed by  the  recording  of  the  deeds.  The  de- 
livery of  the  deeds  was  to  take  place,  ac- 
cording to  their  statements,  on  the  future 
contingency  of  the  plaintiff's  recovery  of  the 
land  from  parties  in  possession,  and  the 
claims  of  no  bona  fide  purchaser  from  the 
grantee  are  Involved. 

Doubtiess  the  decision  of  the  circuit  court 
was  Influenced  by  the  case  of  Levy  v.  Cox,  22 
Fla.  546.  All  that  is  said  in  the  opinion  in 
that  case  is  that  "the  defendant  stated  in  his 
evidence  that  the  deed  was  never  delivered  to 
B.  F.  Cox.  It  was  recorded  five  days  after  its 
execution,  and  this  was  equivalent  to  a  de- 
livery.** What  was  said  was  based,  we  must 
assume,  upon  the  facts  of  the  case.  It  ap- 
pears that  the  defendant  Cox  had  agreed  to 
purchase  the  land  in  dispute  under  a  written 
contract  specifying  the  terms  of  payment  of 
purchase  money  and  when  the  deed  should  be 
made  to  him.  He  agreed  subsequentiy  that 
upon  the  payment  of  purchase  money,  or  bal- 
ance of  it  due,  by  one  Williams,  the  deed 
should  be  made  to  hhn,  with  the  further  under- 
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stancUng  that,  when  he  (Williams)  was  reim- 
bursed what  he  had  paid,  a  deed  should  be 
made  to  defendant's  son,  K  F.  Cox.  WU- 
Uams  made  the  deed  to  the  son,  who  died  leav- 
ing a  wife,  only,  surviving,  who  sold  and  con- 
veyed the  land  to  Levy,  the  plaintiff.  The 
court  distinctly  held  that  Levy  was  an  inno- 
cent purchaser,  and  the  headnote  on  this  point 
is  that  when  a  party  claiming  land,  for  which 
he  has  not  received  a  conveyance,  voluntarily 
directs  a  deed  to  be  made  to  another  person, 
he  is  estopped  thereby  from  asserting  title 
thereto,  as  against  an  innocent  purchaser 
thereof  by  regular  conveyance  from  the  a(Ae 
heir  of  the  pei-son  in  whose  name  said  deed 
was  made.  The  defendant  in  the  case  men- 
tioned behig  estopped  from  asserting  title 
against  Levy,  an  innocent  purchaser,  the  pur* 
pose  of  the  court  in  reference  to  the  delivery 
of  the  deed  to  B.  F.  Cox  was  to  hold  that  the 
deed,  being  recorded  five  days  after  its  exe- 
cution, was  equivalent  to  a  delivery  so  far  as 
Levy,  the  innocent  purchaser,  was  concerned. 
See  Levy  v.  Cox,  22  Fla.  580. 

Although  plaintiff  in  error  introduced  evi- 
dence, without  objection,  that  he  never  delivered 
the  deed  to  his  son,  and  that  the  record  of  it 
was  not  designed  to  have  such  effect,  yet  the 
jury  could  not,  consistently  with  the  Uistruction 
given,  accept  this  view  of  the  evidence.  It  is 
not  a  good  answer  to  this  condusion  to  say 
that  the  plaintiff  and  his  witnesses  on  the 
point  of  delivery  were  impeached,  and  the  jury 
had  a  right  to  disbelieve  them  entirely.  It  is 
true  that  on  the  evidence  the  question  of  the 
veracity  of  the  plaintiff  and  his  witnesses  was 
for  the  jury^  but  that  did  not  deprive  the  plain- 
tiff of  the  right  to  have  the  case  properly  pre- 
sented to  the  jury,  and,  where  error  appears  in 
this  respect,  a  reversal  will  follow,  unless  it 
affirmatively  appears  that  no  harm  was  done. 

After  the  defendants  closed  their  testimony, 
plaintiff  introduced  parol  evidence  showing 
that  a  copy  of  the  warrant  required  to  be  at- 
tached to  one  of  the  assessment  rolls  was  not 
recorded  in  the  minutes  of  the  board  of  county 
commissioners,  and  that  no  list  of  the  lands 
sold  for  the  nonpayment  of  taxes  for  the  year 
1867  was  filed  by  the  collector  in  the  office  of 
the  clerk  of  the  circuit  court,  and  entered  by 
hhn  hi  a  book  provided  for  that  purpose.  The 
testimony  offered  showed  that  there  was  no 
record  hi  the  clerk's  office  of  the  list  of  such 
sales  for  that  year,  and  hi  fact  that  there  was 
no  book  then  kept  in  the  clerk's  office  for  such 
purpose.  The  bill  of  exceptions  states  that 
the  assessment  roll  for  the  year  1887  was  read 
to  the  jury,  the  purpose  of  which,  we  presume, 
was  to  show  an  illegal  assessment  of  the  land. 
Plaintiff  in  error  then  moved  the  court  to  ex- 
clude the  tax  deed  from  the  evidence,  because 
it  was  void,  and  that  the  evidence  in  rebuttal 
showed  the  sale  to  be  a  nullity,  the  land  never 
having  been  properly  assessed.  The  court  de- 
nied the  motion,  and  this  ruling  is  assigned 
as  error.  No  part  of  any  assessment  roll  has 
been  copied  into  the  bill  of  exceptions,  and  no 
reference  is  made  therein  to  any  as  an  exhibit 


to  the  bill.  Under  the  order  of  the  court,  an 
assessment  roll  for  the  year  1887  has  been 
transmitted  by  the  derk  of  the  drcuit  court  to 
this  court. 

We  intimate  no  opinion  as  to  the  sufficiency 
of  the  assessment  of  the  Uind  for  the  year 
1887,  as  there  is  doubt  as  to  the  identity  of  the 
roll  sent  up,  and  also  as  to  the  right  of  the 
plaintiff  hi  error  to  avail  himself  of  it  in  the 
shape  in  whidi  it  is  sought  to  be  presented 
here.  We  entertain  no  doubt,  however,  that 
the  failure,  as  shown  by  the  proof,  to  ffie  an^ 
^ter  hi  the  derk's  office  the  list  of  the  lands 
sold,  required  by  section  52,  c.  3681,  Laws  1887, 
under  which  the  sale  of  the  land  in  question 
took  place,  rendered  the  tax  deed  subsequently 
made  void.  Black,  Tax  Tides,  M  303-306. 
But  phUntiff  in  error  did  not  proceed  accord- 
ing to  proper  practice  to  avail  hhnself  of  such 
defect  in  the  tax  deed.  The  statute  made  the 
deed  prima  facie  evidence  of  a  valid  title,  and, 
when  parol  evidence  had  been  introduced  im- 
peaching Its  validity,  a  motion  to  strike  out 
should  not  have  been  made,  but  tne  court 
should  have  been  requested  by  plaintiff  in  error 
to  charge  the  jury  on  the  subject.  This  seems 
to  be  the  practice  approved  in  the  case  of  Dan- 
id  V.  Taylor,  83  Fla.  636^  15  South.  313. 
Plaintiff  in  error  requested  no  charges  on  the 
subject,  nor  was  any  exception  taken  to  the 
instructions  given  by  the  court  of  its  own  mo- 
tion. 

For  the  error  stated,  an  order  for  reversal 
and  new  trial  will  be  entered. 


(S9  FU.  70S) 
eOLICrrOBS'  CO.  v.  SAVAGB  et  nx. 
(Supreme  Oourt  of  Florida.     Dec.  7,   1887.)i 
Liabilities   of  Surbtt— MoktoagE'-Kppbct  of 

iNDORSBHBNT    DBDUCINS  AMOUNT. 

1.  A  surety  is  liable  only  to  the  extent  of  his 
engragement,  and,  where  a  promissory  note  upon 
which  he  is  bound  as  surety  has  been  materially 

'altered  without  his  consent,  it  will  be  avoided  as 
to  him. 

2.  A  material  change  in  the  original  agree- 
ment cannot  be  said  to  have  been  attempted 
by  an  alteration  of  the  written  evidence  of  it, 
when  a  new  and  distinct  agreement  is  made, 
and  indorsed  upon  it  in  such  a  manner  as  to 
show  that  the  indorsement  is  of  a  new  agree- 
ment, in  no  way  altering  or  affecting  the  lan- 
guage of  the  original  agreement. 

3.  A.  executed  a  note  for  $1,500,  payable  to 
B.  or  order,  and  0.  and  wife  executed  a  mortgage 
to  B.  on  real  estate  to  secure  the  note.  The  note 
and  mortgage  were  executed  and  delivered  to 
B.  for  purposes  of  negotiation,  and  before  ma- 
turity he  ne^tiated  the  same  for  $1,000  to  a 
purchaser  without  any  knowledge  of  any  un- 
derstanding between  the  parties  in  reference  to 
the  negotiation,  at  the  same  time  writing  on  the 
face  of  the  note,  below  the  signature  of  the 
maker,  the  following:  "Pay  to  the  order  of 
the  Solicitors'  Company,  Philadelphia,  the  said 
principal  sum  being  reduced  to  one  thousand 
dollars;"  and  also  indorsing  upon  the  mortgage 
that,  "the  debt  due  on  note,  for  which  the 
within  mortgage  is  jjiven  to  secure,  is  reduced 
to  one  thousand  dollars  ($1,000)."  Held,  that 
this  was  not  an  alteration  of  the  note  itself, 
but  evidence  of  a  new  and  distinct  agreement, 
and  in  legal  effect  a  credit  of  $500  on  the  note. 

(Syllabus  by  the  Court.)  f  ^ 
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Appeal  from  circuit  court,  Volusia  county; 
John  D.  Broome,  Judge. 

Bill  by  the  Solicitors'  Company  against 
Thomas  E.  Savage  and  wife  to  foreclose  a 
mortgage.  From  a  decree  dismissing  the 
bill,  complainant  appeals.     Reversed. 

The  appellant  company  filed  a  bill  against 
appellees,  husband  and  wife,  to  foreclose  a 
mortgage  executed  by  them  to  Charles 
Swayne,  to  secure  the  payment  of  a  note  of 
^1,500,  executed  by  one  0,  G.  Sutton  to  Charles 
Swayne,  and  alleged  to  have  been  transfer- 
red and  assigned  to  complainant  The  note 
and  mortgage  are  made  exhibits  to  the  bill, 
and  as  parts  thereof.  It  appears  that  the 
note  is  for  $1,500,  dated  the  25th  day  of 
June,  1886,  and  payable  to  Charles  Swayne, 
or  order,  two  years  after  date,  with  interest 
at  the  rate  of  10  per  cent,  per  annum,  and 
payable  semiannually  in  advance.  The 
mortgage  is  dated  the  26th  of  June,  1886,  and 
recites  that  it  was  executed  to  secure  the  pay- 
ment of  the  note  and  interest,  and  costs  and 
attorney's  fees  In  the  event  of  a  foreclosure. 
The  note  has  written  on  its  face,  below  the 
signature  of  Sutton,  the  following,  viz.:  "Pay 
to  the  order  of  the  Solicitors'  Company,  Phil- 
adelphia, the  said  principal  sum  being  reduc- 
ed to  one  thousand  dollars.  [Signed]  Chas. 
Swayne."  There  Is  also  the  following  in- 
dorsement of  the  mortgage,  viz.:  "Philadel- 
phia, July  8th,  1886.  The  debt  due  on  note 
for  which  the  within  mortgage  is  given  to 
secure  is  reduced  to  one  thousand  dollars 
(11.000).     [Signed]    Chas.  Swayne." 

The  defendant  Thomas  E.  Savage  interpos- 
ed a  plea  in  substance  as  follows,  viz.:  That 
the  mortgage  mentioned  in  the  bill  was  ex- 
ecuted to  secure  and  give  credit  to  a  prom- 
issory note  of  $1,500  given  by  C.  G.  Sutton  to 
Charles  Swayne;  that  both  note  and  mort- 
gage were  delivered  to  Charles  Swayne  for 
negotiation,  and  to  procure  thereon  the  said 
sum  of  $1,500,  one-half  of  which  was  to  be 
paid  to  defendants  and  the  remainder  to  be 
retained  for  the  mutual  benefit  of  said  Sut- 
ton and  Swayne;  that  after  the  execution  of 
said  mortgage  the  complainant,  knowing  the 
purposes  for  which  Charles  Swayne  held 
said  note  and  mortgage,  made  an  agreement 
with  him,  in  accordance  with  which  the  said 
note  was  changed  and  altered  by  him  into 
a  note  of  $1,000,  by  an  indorsement  made  on 
the  face  of  said  note,  without  the  consent 
or  knowledge  of  either  of  said  defendants, 
and  which  said  note,  changed  as  stated,  was 
discounted  by  complainant  by  paying  to 
Charles  Swayne  the  sum  of  $800,  and  retain- 
ing $200  as  interest  thereon  in  advance. 
That  by  said  wrongful  alteration  the  con- 
tract on  which  defendant  was  responsible  as 
surety  was  changed,  and  defendant  thereby 
became  released  from  all  liability  on  the 
same;  and  that  defendant  never  ratified  the 
contract  made  by  Charles  Swayne  with  the 
complainant  company,  and  has  never  in  any 
way  agreed  to  be  bound  thereon,  and  that 


no  part  of  said  $800  received  thereon  by 
Swayne  has  ever  been  paid  to  or  received  by 
this  defendant  or  his  co-defendant,  Sarah  J. 
Savage. 

The  defendant  Sarah  J.  Savage  interposed 
a  plea  alleging  substantially  the  same  state 
of  facts  as  in  the  foregoing  plea  of  her  co- 
defendant. 

After  issue  Joined  on  the  pleas,  and  testi- 
mony submitted,  the  court  sustained  the  de- 
fenses, and  dismissed  the  biU.  Complainant 
appealed. 

N.  B.  K.  Pettingill,  for  appellant  Isaac 
A.  Stewart,  for  api>ellees. 

MABRT,  J.  (after  stating  the  facts).  The 
decision  of  this  case  in  the  circuit  court  on 
its  merits  was  in  favor  of  the  defendants  un- 
der pleas  interposed  by  them,  and,  as  the 
testimony  of  the  parties  placed  all  the  facts 
before  the  court  and  which  are  now  in  the 
transcript  before  us,  we  will  dispose  of  the 
case  on  its  merits  here. 

It  was  shown  that  the  title  to  the  real  es- 
tate described  in  the  mortgage  executed  by 
appellees  was  in  the  wife,  Sarah  J.  Savage, 
and  that  the  mortga^  was  executed  to  se- 
cure and  give  credit  to  a  note  of  $1,600  ex- 
ecuted by  C.  C.  Sutton  to  Charles  Swayne. 
It  was  well  understood  by  all  parties,  the 
mortgagors  as  well  as  the  maker  and  payee 
in  the  note,  that  the  object  was  to  raise  mon- 
ey by  negotiating  the  papers,  and  to  this 
end  they  were  executed  and  placed  in  the 
hands  of  Charles  Swayne.  There  is  some 
conflict  in  the  evidence  as  to  whether  Savage 
and  wife  were  to  share  in  the  funds  to  be 
derived  from  the  negotiation  of  the  note,  and 
also  as  to  the  amount  that  should  be  real- 
ized therefrom.  Appellees  testify  that  the 
note  was  to  be  negotiated  for  its  face  value, 
or  returned,  and  that  they  were  to  have  one- 
half  of  the  money.  There  was  testimony 
tending  to  show  that  the  note  was  to  be 
negotiated  for  less  than  its  face  value  if 
that  amount  could  not  be  realized,  and  that 
appellees  were  to  have  no  part  of  the  mon- 
ey. 

It  is  not  necessary  that  we  decide  upon 
whose  side  the  weight  of  the  evidence  lies 
in  reference  to  the  conflict  mentioned,  as 
we  are  of  the  opinion  that  the  decision 
reached  in  the  circuit  court  was  erroneous, 
conceding  that  appellees  are  right  in  their 
contention  in  reference  to  the  amount  for 
which  the  note  was  to  be  negotiated,  and  the 
share  they  were  to  have  in  the  funds  rea- 
lized therefrom.  It  is  certain  that  the  note 
and  mortgage  were  executed  and  delivered 
to  the  payee  named  therein  for  negotiation, 
and  that  in  a  few  days  thereafter,  and  long 
before  the  maturity  of  the  note,  he  sold  the 
same  to  appellant  The  latter  had  no 
knowledge  at  the  time  of  the  purchase  that 
the  note  and  mortgage  had  been  delivered 
to  the  payee  named  simply  for  negotiation, 
and  the  purchase  was  made  from  him  as 
owner  and  holder  for  value.  i 
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The  decision  of  the  circuit  court  evidently 
was  based  upon  the  view  that  appellees 
were  sureties  of  Sutton,  and  fhat  by  the  in- 
dorsements made  on  the  note  and  mort- 
gage, as  shown  In  the  statement,  at  the  time 
of  their  transfer  to  appellant,  the  note  was 
materially  altered,  without  the  knowledge 
and  consent  of  appellees,  and  that  they  be- 
came released  and  discharged  thereby.  To 
sustain  this  conclnsion  the  familiar  rule  is 
invoked  that  a  surety  can  only, be  held  liable 
by  the  letter  of  his  engagement,  and  that 
any  material  alteration  of  its  terms  between 
principal  and  creditor,  without  the  surety's 
consent,  will  avoid  the  obligation  as  to  him. 
The  rule  is  sound,  but  it  does  not  apply  to 
the  facts  of  this  case,  as  there  has  been,  in 
our  opinion,  no  alteration  of  the  original 
contract  between  Sutton,  the  maker  of  the 
note,  and  the  payee  therein.  At  the  time  of 
the  purchase  of  the  note  by  appellant,  no  in- 
formation was  given  that  appellees  were 
sureties  simply;  but,  conceding  that  knowl- 
edge of  all  that  is  imparted  by  the  papers 
themselves  must  be  imputed  to  the  purchas- 
er, it  may  be  assumed  that  appellant  had 
knowledge  of  the  relation  of  the  suretyship 
existing  between  appellees  and  Sutton. 
They  will  not,  however,  be  released  thereby 
from  their  obligation,  unlesa  it  has  been  ma- 
terially altered  after  execution  and  delivery 
without  their  knowledge  and  consent. 
There  has  been  no  change  in  the  original 
physical  form  of  the  note  by  erasure  or  in- 
terlineation, and,  while  it  may  be  conceded 
that  a  note  may  be  altered  by  indorsements 
or  memoranda  thereon  without  disturbing 
Its  physical  appearance  (its  true  meaning 
being  obtained  from  the  four  comers  of  the 
instrument,--!  Daniel,  Neg.  Inst.  {  149  et 
seq;  2  Daniel,  Neg.  Inst  fi  1387),  yet  if  the 
memoranda  or  indorsements  do  not  have 
the  legal  effect  to  alter  the  legal  import  and 
operation  of  the  note,  but  express  a  new, 
distinct,  and  collateral  agreement  between 
the  payee  and  principal  named  therein,  It 
will  only  be  evidence  of  the  new  agreement 
intended;  and  it  cannot  be  said  that  the 
note,  the  evidence  of  the  prior  agreement, 
was  thereby  altered.  As  said  in  one  case: 
"A  change  in  the  original  contract  cannot 
be  said  to  have  been  attempted  by  an  alter- 
ation of  the  written  evidence  of  it,  when  a 
new  and  distinct  agreement  is  made  and 
indorsed  upon  the  note  in  such  a  manner  as 
to  show  that  the  indorsement  is  of  a  new 
agreement  and  that  in  no  manner  can  it  al- 
ter or  affect  the  language  of  the  note.''  A 
valid  agreement  upon  sufficient  considera- 
tion between  the  holder  and  maker  of  a 
note,  without  the  consent  of  a  surety,  ex- 
tending for  a  definite  time  the  payment  of 
the  note,  will  operate  to  release  the  surety; 
but  such  an  agreement  cannot  be  said  to  al- 
ter the  original  contract  of  payment.     It  re- 


lates to  the  original  contract,  but  is  a  new 
agreement  in  relation  thereto,  and  outside 
of  it  The  most  favorable  view  that  can 
be  taken  of  the  testimony  to  sustain  the 
contention  of  appellees  is  that  Charles 
Swayne,  the  payee  of  the  note,  tried  to  nego- 
tiate It  for  its  face  value,  and,  failing  in 
this,  negotiated  it  for  $1,000  to  the  com- 
plainant company.  Before  delivering  the 
papers,  he  made  the  indorsements  as  shown 
by  the  statement  but  appellant  had  no 
knowledge  other  than  that  he  was  owner  of 
the  note.  This  was  not  an  alteration  of  the 
note,  but  in  legal  effect  a  credit  of  $500  on 
it  This  view  is  sustained  by  the  decision 
in  the  case  of  Bank  v.  Evans,  9  W.  Va.  373, 
where  a  Joint  note,  signed  by  several  parties, 
for  $6,000,  was  presented  by  the  principal 
in  fact,  and  the  bank  discounted  it  for  $4,- 
000  only,  putting  the  following  indorsement 
on  the  note,  "Discounted  for  $4,000  only, 
and  should  be  so  read,"  and  this  was  done 
without  the  knowledge  or  consent  of  the 
sureties  in  the  note.  It  was  held  that  they 
were  bound,  the  transaction  being  equiva- 
lent to  a  discounting  for  $6,000,  and  a  re- 
payment by  the  principal  of  $2,000  thereon. 
A  memorandum  was  made  on  a  promissory 
not  by  the  holder  that,  after  a  certain  date, 
the  rate  of  interest  would  be  less  than  that 
stated  in  the  body  of  the  note,  and  it  was 
held  to  be  no  alteration  of  the  note.  Bank 
V.  Hyde,  181  Mass.  77.  The  case  of  Moore 
V.  Bank,  22  Mo.  App.  684,  contains  a  full 
discussion  of  the  point  and  sustains  our 
view.  Vide,  also,  Laub  v.  Rudd,  87  Iowa, 
617;  Bucklen  v.  Huff,  53  Ind.  474;  Huff  v. 
Cole,  45  Ind.  300.  The  cases  of  Bank  v. 
Lane,  8  Ohio  St  406,  and  Douglass  v.  Wil- 
kinson, 17  Wend.  431,  would  seem  to  hold 
an  opposite  view,  but  there  are  distinguish- 
ing features  in  their  facts,  and,  when  prop- 
erly considered  in  connection  with  the  point 
decided,  may  not  be  opposed  to  the  conclu- 
sion we  reach.  It  is  not  contended  that  the 
new  or  collateral  agreement  was  detrimental 
in  any  way  to  the  appellees. 

The  suit  here  is  to  foreclose  a  mortgage 
containing  a  covenant  to  pay  the  note  given 
by  Sutton  for  $1,500,  and  also  to  pay  that 
sum  of  money.  The  conclusion  we  have 
reached  makes  it  unnecessary  to  determine 
anything  in  reference  to  appellant's  right  to 
enforce  the  foreclosure  of  the  mortgage,  in- 
dependent of  the  question  of  the  alteration 
of  the  note  given  by  C.  C.  Sutton  to  Charles 
Swayne.  As  there  has  been  no  alteration  of 
said  note,  the  court  should  have  overruled 
the  pleas,  and  granted  a  decree  of  fore- 
closure of  the  mortgage;  and  the  decree 
rendered  will  be  reversed,  with  directions  to 
enter  such  a  decree,  and  for  such  further 
proceedings  in  the  premises  that  may  be 
consistent  with  the  practice  of  the  court. 
Order  to  be  entered  accordingly. 
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(39  Fla.  683) 

CITY  OF  TAMPA  t.  KAUXITZ. 

(Supreme  Oourt  of  Florida.     Jan.  10,  1898.)i 

Taxation  —  Assessment  —  Exemptions—  Relief 

AGAINST  Taxation— Burden  of  Proof 

—Judgment. 

1.  An  assessment  for  taxation  must  be  made 
by  the  officer  either  de  jure  or  de  facto  author- 
ized by  law  to  make  it,  or  it  will  be  invalid. 

2.  An  assessor  of  taxes  may  avail  himself  of 
the  services  of  other  persons  in  performing  du- 
ties of  a  clerical  or  ministerial  nature,  requir- 
ing no  exercise  of  official  discretion,  and  involv- 
ing no  substantial  rights  of  the  persons  against 
whom  assessments  are  made,  and  if  such  work 
is  done  under  the  supervision  of  the  assessor,  or 
he  ratifies  or  adopts  it,  the  assessment  will  be 
valid;  but  if  the  assessor  permits  other  persons 
to  perform  all  duties  relating  to  the  assess- 
ment for  an  entire  tax  year,  while  he  abstains 
from  an^  duty  connected  therewith,  such  assess- 
ment will  be  a  nullity. 

3.  One  employed  by  a  city  to  assist  its  assessor 
of  taxes  in  the  performance  of  his  duties,  who 
does  not  claim  to  be,  and  is  not  recognized  as, 
an  officer  of  the  city,  but  merely  an  employ^  to 
assist  the  assessor,  is  not  an  officer  de  facto  of 
said  city  whose  acts,  as  such,  in  making  an  as- 
sessment of  taxes,  in  which  the  rightful  assessor 
does  not  participate,  will  be  binding. 

4.  Without  valid  legislative  authority,  no  city 
or  town  has  power  to  exempt  taxable  property 
within  its  limits  from  municipal  taxation;  nor 
can  it  bind  itself  by  contract  either  to  for- 
bear to  impose  taxes  on  particular  property,  or 
to  impose  them  only  under  given  limitations,  or 
on  certain  given  conditions. 

6.  If  tax  officers  intentionally  omit  taxable 
property  from  the  assessment  rolls  for  an  im- 
proper purpose,  thereby  unequally  and  inequita- 
bly adjusting  the  burdens  of  taxation,  the  en- 
tire assessment  will  be  illegal  and  void.  If, 
however,  the  omission  arises  in  consequence  of 
a  bona  fide  belief  on  their  part  that  the  omitted 
property  is  exempt  from  taxation,  or  results 
from  inadvertence  or  negligence,  without  any 
intent  to  impose  additional  or  unequal  burdens 
on  other  taxpayers,  the  assessment  will  be 
valid. 

6.  No  relief  can  be  given  in  the  proceedings 
authorized  by  section  1542,  Rev.  St.,  unless  the 
assessment  be  illegal,  or  *'not  lawfullv  made." 
If  the  assessment  was  lawfully  made,  but  relief 
is  demanded  because  of  matters  occurring  after 
the  making  of  the  assessment,  rendering  it  in- 
equitable or  illegal  to  collect  taxes  legally  as- 
sessed, the  remedy  is  by  other  proceedings  at 
law  or  in  equity,  and  not  under  the  provisions 
of  this  section. 

7.  Where  a  city  assessor  places  upon  the  city 
roll  taxable  property,  and  properly  values  and 
extends  the  taxes  due  upon  the  same  in  accord- 
ance with  the  law,  such  assessment  is  valid, 
though  the  assessor  knows  that  the  city  does 
not  intend  to  collect  same,  and  his  motive  in 
assessing  it  is  to  deceive  the  public  into  the  be- 
lief that  such  property  is  being  taxed,  and  to 
make  the  entire  assessment  apparently  fair  and 
regular  on  its  face,  and  such  conduct  does  not 
render  illegal  other  assessments  upon  the  same 
roll,  so  as  to  authorize  the  application  of  the 
remedy  afforded  by  section  1542,  Rev.  St. 

8.  Where  a  demurrer  is  overruled  to  a  petition 
filed  against  a  city  under  section  1542.  Rev.  St., 
and  the  city  declines  to  plead  further,  the  court 
should  require  proof  of  the  allegations  of  the 
petition  before  entering  judgment  declaring  the 
assessment  not  lawfully  made. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  HiHsboro  county; 
Barron  Phillips,  Judge. 

Action  by  Isadore  Kaunitz  against  the  city 
of  Tampa.    A  demurrer  to  the  petition  was 

1  Received  for  publication  April  20,  1898. 


overruled,  and  defendant  brings  error.    Re- 
versed. 

Defendant  in  error  filed  his  petition  In  the 
circuit  court  of  HiHsboro  county  on  April  23, 
1897,  alleging  that  he  was  the  owner  of  cer- 
tain real  and  personal  property  In  the  city 
of  Tampa,  assessed  upon  the  assessment 
rolls  of  said  city  for  the  year  1896,  the  real 
estate  at  a  valuation  of  $4,100,  and  the  per- 
sonal property  at  a  valuation  of  $3,000,  upon 
which  the  city  had  made  a  levy  for  city 
taxes  for  said  year  of  25  mills;  the  total 
amount  of  taxes  levied  thereon  for  said  year, 
as  shown  by  the  tax  rolls  of  said  city,  being 
$177.50.  It  was  further  alleged  that  under 
the  laws  of  this  state  the  mayor  of  said  city 
was  required,  with  the  consent  of  the  dty 
council,  to  appoint  an  auditor  for  said  city, 
who  was  also  required  to  act  as  assessor  for 
said  city;  that  under  this  power  one  M.  B. 
Knight  was  duly  appointed  auditor  of  said 
city,  and  duly  qualified  as  such,  and  un- 
der the  city's  charter  became  the  assessor 
of  taxes  thereof,  and  was  at  the  time  of 
filing '  the  petition  the  only  legally  quali- 
fied assessor  of  taxes  therefor;  that  the 
assessment  of  the  taxable  property  of  Tam- 
pa was  not  made  by  said  Knight;  that 
he  did  not  personally  visit  the  variouB  prop- 
erties of  the  dty,  as  required  by  law,  and 
assess  same  at  their  actual  cash  value,  nor 
did  he  perform  any  duties  \v&atever  con- 
nected with  the  assessment  of  taxes  for  said 
city  during  the  year  1896,  but  that  by  a  cer- 
tain resolution  of  the  city  council  of  Tampa 
on  March  27,  1896,  the  council  attempted  to 
delegate  to  the  finance  committee  of  the 
city  council  authority  to  employ  such  as- 
sistance to  the  auditor  as  in  their  Judgment 
was  required  to  properly  make  the  assess- 
ment for  city  taxes  for  1896,  and  by  virtue 
of  this  resolution  the  finance  committee  em- 
ployed one  S.  L.  Biglow  to  malce  the  assess- 
ment of  property  for  city  taxes  for  1896; 
that  said  assessment  was  made  by  Biglow 
exclusively,  and  that  the  legal  assessor  of 
said  city  had  nothing  whatever  to  do  with 
the  assessment  aforesaid;  that,  not  being 
a  legal  c^cer  of  the  city,  Biglow  placed  ar- 
bitrary valuations  on  the  real  and  personal 
property  in  said  city,  and,  by  reason  of  cer- 
tain pretended  and  invalid  resolutions  and 
contracts  of  the  city  of  Tampa,  failed  to  as- 
sess a  very  large  part  of  the  most  valuable 
property  situated  within  its  corporate  lim- 
its, practically  exempting  same  from  taxa- 
tion, thereby  exempting  same  of  its  due  bur- 
den of  taxes,  and  increasing  the  burden  of 
taxes  to  be  paid  by  petitioner  and  other 
property  holders  in  said  city,  over  and  above 
their  equitable  proportion.  It  was  further 
alleged  that  petitioner's  assessment  was  un- 
constitutional, null,  and  void,  by  reason  of 
the  fact  that  a  large  amount  of  the  most 
valuable  property  in  the  city  was,  by  rea- 
son of  certain  pretended  and  invalid  ordi- 
nances and  resolutions  of  the  city  of  Tampa, 
exempt  from  taxation;  that  about  April  23, 
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1888,  the  city  council  of  Tampa  passed  Or- 
dinance No.  25,  by  which,  in  consideration 
of  J.  A.  Wood  and  his  associates  acquiring 
lands  within  the  corporate  limits  of  said 
city,  and  commencing  the  erection  of  suit- 
able buildings  thereon  for  hotel  purposes, 
and  maintaining  same  (the  hotel  site,  build- 
ings, and  appurtenances  to  cost  not  less  than 
$200,000),  the  city  agreed  that  the  sum  of 
$200  annually  should  be  received  by  the  dty 
council  from  Wood,  his  associates  and  as- 
signs. In  lieu  and  full  of  all  taxes  whatso- 
ever, whether  ad  valorem,  or  for  licenses  on 
said  property,  or  In  the  conduct  thereof,  and 
on  April  26,  1888,  the  dty  entered  into  a  con- 
tract with  Wood  and  his  associates  in  ac- 
cordance with  the  terms  of  the  ordinance; 
that  Wood  and  his  associates  organized  the 
Tampa  Bay  Hotel  Gompahy,  purchased  17 
acres  of  land  within  the  corporate  limits  of 
Tampa,  and  erected  thereon  an  hotel,  which, 
with  its  equipments,  cost,  as  petitioner  was 
informed  and  believed,  the  sum  of  $1,500,- 
000,  and,  although  the  property  was  worth 
at  least  that  sum,  yet,  as  petitioner  waa  in- 
formed and  believed,  the  same  was  assessed 
on  the  city  assessment  rolls  at  $542,800; 
that,  as  petitioner  was  informed  and  believ- 
ed, the  assessment  of  this  property  was 
placed  on  the  assessment  rolls  of  said  city 
for  the  purpose  of  pretending  and  apparent- 
ly making  the  city  assessment  valid  on  its 
face;  that  It  was  never  placed  there  for  the 
purpose  of  collecting  the  taxes  due  on  said 
property,  but  for  the  purpose  of  deceiving 
the  public;  that  the  taxes  on  said  property, 
except  the  sum  of  $200,  will  never  be  col- 
lected; that  it  lias  been  customary  In  said 
city,  for  several  years,  to  place  said  pr<^er- 
ty  on  the  assessment  roll  at  about  one-fourth 
or  one-fifth  its  actual  value,  and  before  prop- 
erty in  said  dty  is  advertised  for  taxes  the 
same  is  taken  off  the  assessment  rolls,  and 
the  sum  of  $200  received  from  the  company 
in  lieu  of  all  city  taxes;  th9.t  although,  at 
the  rate  of  taxes  at  which  said  property  was 
then  assessed  on  the  assessment  roll,  the 
taxes  on  same  for  1896  would  amount  to 
$13,557.50,  yet  the  coUector  of  said  city  had 
failed  to  collect  that  sum,  and  had  made  an 
indorsement,  opposite  the  assessment  of  the 
company's  property,  that  he  had  accepted 
the  sum  of  $200  from  the  Tampa  Bay  Hotel 
Ck>mpany  in  lieu  of  all  taxes,  under  instruc- 
tions from  the  finance  committee  of  said 
city,  and  by  virtue  of  the  contract  and  ordi- 
nance before  referred  to;  that,  under  the 
constitution  of  the  state  of  Florida,  taxation 
is  required  to  be  equal  and  uniform,  and 
that  no  property  is  exempt  from  taxation, 
except  it  be  used  for  municipal,  educatlon- 
ul,  literary,  scientific,  religious,  or  charitable 
purposes;  and  that  no  part  of  the  Tampa 
Bay  Hotel  Company  property  was  used  for 
any  of  said  purposes.  It  was  further  al- 
leged that  about  June  7,  1883,  the  old  town 
of  Tampa,  n^w  known  as  the  "City  of  Tam- 
pa," passed  Ordinance  No.  32,  granting  and 
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conveying  to  the  South  Florida  Railroad 
Company  the  exclusive  right  to  use  and 
build  a  certain  railroad,  which  the  company 
at  that  time  Intended  to,  and  did  subse- 
quently, build  through  certain  streets  in  said 
city,  by  which  the  town  exempted  the  road, 
rails,  equipment,  and  franchises  forever 
from  city  taxation  of  every  kind;  that  the 
road  was  built,  and  had  been  operated 
through  the  streets  of  Tampa  for  years,  and 
its  roads,  rails,  and  equipments  in  the  city 
were  then  of  the  value  of  $30,000  or  $40,000; 
that  said  railroad  was  now  known  as  the 
"South  Florida  Division  of  the  Savannah, 
Florida  &  Western  Railway  Company";  that 
petitioner  was  informed  and  believed  that 
the  state  comptroller  had  placed  a  valuati<m 
on  said  property  of  $30,283.65,  and  forwarded 
same  to  the  city  tax  assessor,  and,  in  order 
to  make  the  assessment  apparently  valid  on 
its  face,  the  dty  tax  assessor  had  placed 
same  on  the  assessment  roll  for  1896,  but  pe- 
titioner was  informed  and  believed  that,  al- 
though said  property  had  been  likewise  as- 
sessed for  several  years  past,  yet  no  taxes 
had  ever  been  collected  on  the  property  so 
assessed,  but  that  under  said  Ordinance  No. 
32  the  tax  collector  had  failed  to  collect  the 
taxes  assessed  against  the  same;  that  said 
property  was  not  exempt  from  taxation  un- 
der the  constitution  and  laws  of  Florida,  aa 
it  was  not  used  for  either  of  the  purposes 
in  which  property  was  allowed  to  be  exempt 
under  said  constitution  and  laws.  It  was 
further  alleged  that  the  Florida  Central  & 
Peninsular  Railroad  Company  operated  a 
line  of  railway  coming  into  the  dty  of  Tam- 
pa, making  its  terminal  point  on  the  Hills- 
boro  river;  that  although  the  property  of 
said  company  was  of  the  value  of  at  least 
$20,000,  and  although,  as  petitioner  was  in- 
formed and  believed,  the  state  comptroller 
had  forwarded  to  the  assessor  of  dty  taxes 
a  valuation  of  same,  yet  said  property  had 
not  been  placed  upon  the  assessment  roll  of 
said  city  for  the  year  1896;  that  petitioner 
was  Informed  and  believed  that  there  was 
other  valuable  property,  of  the  value  of  at 
least  $40,000,  which  was  entirely  omitted 
from  the  assessment  roll  of  said  city  for  the 
year  1896.  It  was  further  alleged  that  on 
or  about  September  29,  1887,  the  city  coun- 
cil of  Tampa  passed  Ordinance  No.  7,  by 
which  it  practically  exempted  certain  prop- 
erty of  the  Tampa  Waterworks  Company 
from  taxation  for  a  period  of  10  years;  that 
the  value  of  the  property  of  this  company 
was  at  least  the  sum  of  $300,000;  that  none 
of  the  property  was  used  for  any  of  the  pur- 
poses for  which  it  was  allowable  to  said 
city  to  exempt  same  from  taxation.  It  was 
further  charged  that  by  reason  of  these  al- 
leged unjust,  unconstitutional,  and  unlawful 
exemptions  from  taxation,  the  city  was  de- 
prived of  a  very  large  part  of  Its  revenue, 
amounting  to  about  $51,000  taxes  per  an- 
num; that,  if  said  property  was  properly  as- 
sessed, It  would  greatly  lessen  the  burden  of 
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petitioner's  taxes.  And  petitioner  claimed 
that  by  reason  of  the  alleged  Irregularities 
the  petitioner's  assessment  for  1896  was  un- 
constitutional, void,  and  illegal.  The  peti- 
tioner prayed  that  the  court  declare  his  as- 
sessment unconstitutional,  illegal,  and  void, 
and  for  such  other  relief  as  the  nature  of 
the  case  might  require. 

To  this  petition  is  appended  an  affidavit  of 
petitioner  to  the  effect  that  he  has  read  the 
same;  that  it  was  true,  of  his  own  knowl- 
edge, except  the  matters  alleged  upon  in- 
formation and  belief,  and  as  to  them  he  be- 
lieved them  to  be  true.  Several  exhibits 
were  also  attached.  The  first  (Exhibit  A), 
dated  March  27,  1896,  after  reciting  that  the 
new  city  charter  consolidated  the  two  offices 
of  auditor  and  assessor,  and  that  the  many 
duties  of  the  auditor's  office  prevented  the 
incumbent  from  performing  ail  the  necessary 
duties  of  assessor  without  assistance,  re- 
solved that  the  finance  committee  of  the  city 
council  be,  and  they  were  thereby,  author- 
ized, and  Instructed  to  employ  whatever  as- 
sistance to  the  auditor  that  in  their  Judgment 
might  be  required  to  properly  make  the 
assessment  for  city  taxes  for  the  year  1896. 
The  resolution  also  provided  for  payment  of 
the  persons  so  employed.  The  second  (Ex- 
hibit B),  approved  April  24,  1888,  was  en- 
titled an  ordinance  authorizing  and  directing 
the  mayor  and  president  of  the  city  council 
of  Tampa  to  execute  an  instrument  of  writ- 
ing guarantying  to  J.  A.  Wood  and  his  as- 
sociates that  the  payment  of  the  sum  of 
$200  annually  to  the  city  of  Tampa  on  an 
hotel  to  be  erected  by  them  would  be  received 
in  lieu  of  all  city  taxes;  and  after  reciting 
that  Wood  had  represented  that  he  and  his 
associates  were  desirous  of  acquiring  lands 
within  the  corporate  limits  of  Tampa,  and 
erecting  thereon  buildings  for  hotel  purposes, 
and  of  conducting  therein  the  general  busi- 
ness of  keeping  hotel,  it  wa»  ordained  by  the 
city  council  of  Tampa,  by  section  1,  that  the 
mayor  and  president  of  the  council  be,  and 
they  were  thereby,  authorized  and  directed, 
in  the  name  and  on  behalf  of  the  city  of  Tam- 
pa, to  execute  to  J.  A.  Wood  and  associates 
an  instrument  in  the  form  therein  set  out, 
and,  by  section  2,  that  all  conflicting  ordi- 
nances and  parts  thereof  be  repealed.  A 
part  of  this  Exhibit  B  consists  of  the  instru- 
ment purporting  to  have  been  executed  in 
compliance  with  the  provisions  of  the  fore- 
going ordinance  by  the  mayor,  president  of 
the  council,  and  city  derk,  on  behalf  of  the 
city  of  Tampa,  dated  April  26,  1888,  by 
which,  after  reciting  that  in  consideration 
that  J.  A.  Wood  and  his  associates  should 
acquire  land  within  the  corporate  limits  of 
said  city,  and  within  a  reasonable  length  of 
time  commence  the  erection  of  suitable  build- 
ings thereon  for  hotel  purposes,  including  all 
necessary  waterworks  and  sewers,  and 
should  maintain  and  conduct  in  said  build- 
ings the  general  business  of  hotel  keeping, 
the  hotel  site,  buildings,  and  appurtenances 


to  cost  not  less  than  $200,000,  the  city  of 
Tampa  did  thereby  covenant  and  agree  to 
and  with  Wood,  his  associates  and  assigns, 
that  the  sum  of  $200  annually  should  be  re- 
ceived by  said  city  from  said  Wood  and  as- 
sociates and  assigns  in  lieu  and  in  full  of 
all  city  taxes  whatsoever,  whether  ad  va- 
lorem, or  of  licenses  on  said  hotel  property, 
or  in  the  conduct  thereof.  Exhibit  G  pur- 
ported to  be  an  ordinance  approved  June  7, 
1883,  entitied  '^Ordinance  No.  d2,"  granting 
certain  rights  and  privileges  to  the  South 
Florida  Railroad  (Company;  and  it  was  there- 
by ordained  by  the  town  council  of  Tampa, 
by  section  1,  that  said  town  thereby  grant- 
ed to  the  South  Florida  Railroad  Company 
the  right  to  use  and  lay  one  or  more  lines  of 
railroad  track  over  and  upon  Polk,  Zack, 
Jackson,  Cass,  Whiting,  and  Water  streets, 
and  to  run  engines  and  cars  upon  said  rail- 
road; by  section  2,  that  the  mayor,  president 
of  the  board  of  aldermen,  and  clerk  of  the 
town  forthwith  execute  and  deliver  to  said 
company  a  deed  or  other  written  conveyance, 
under  the  town  seal,  giving*  granting,  and 
conveying  unto  said  company  the  exclusive 
right  to  use  said  railroad  and  track,  and 
that  the  road,  rails,  equipments,  and  fran- 
chises should  always  be  exempt  from  taxa- 
tion of  every  kind  by  the  town  of  Tampa; 
and,  by  section  8,  that  the  consideration  for 
which  these  franchises  were  granted  should 
be  five  dollars,  the  receipt  whereof  was  there- 
by acknowledged.  Sections  4  and  5  of  this 
ordinance  relate  to  matters  having  no  bear- 
ing upon  the  questions  involved  in  this  case. 
None  of  these  exhibits  were  certified  to  be 
true  copies  of  the  originals. 

On  AprU  30,  1807,  the  city  of  Tampa  de- 
murred to  this  petition  upon  the  following 
grounds:  (1)  The  sssessor  is  not  required  to 
personally  inspect  and  value  every  parcel 
of  real  property  in  the  city;  (2)  the  petition 
failed  to  allege  that  the  assessor  did  not  place 
valuations  on  said  property;  (3)  the  assessor 
had  a  right  to  employ  necessary  clerical  as- 
sistance; (4)  the  resolution  attached  as  an 
exhibit  failed  to  show  that  Biglow  was  em- 
ployed or  empowered  to  place  valuations  on 
the  property  in  the  assessment  roll;  (5)  said 
resolution  shows  that  Biglow  was  employed 
to  do  clerical  work  only;  (6)  petitioner  can- 
not in  this  proceeding  attack  an  assessment 
because  it  is  alleged  to  be  either  unjust  or 
unequal  in  valuation;  (7)  the  omissions  from 
the  assessment  roll  were  not  alleged  to  be 
fraudulent;  (8)  the  allegations  of  the  petition 
show  that  the  property  of  the  Tampa  Bay 
Hotel  Company  and  the  Savannah,  Florida 
&  Western  Railway  Company  were  duly  and 
legally  assessed  upon  said  assessment  roU; 
(9)  the  exemptions  in  favor  of  the  Tampa 
Bay  Hotel  Company  and  the  Savannah,  Flor- 
ida &  Western  Railway  Company  were  upon 
good  consideration,  and  valid;  (10)  the  peti- 
tion failed  to  show  the  consideration  upon 
which  an  exemption  from  taxation  was 
granted  to  the  Florida  Central  &  Peninsular 
Digitized  by  VjUi^  V  LC 


Fla.) 


CITY  OF  TAMPA  y.  KAUNITZ. 


419 


Railroad  Company,  or  that  such  considera- 
tion was  illegal;  (11)  only  errors  of  law  by 
the  assessor  can  be  reached  in  this  proceed- 
ing; (12)  the  allegations  as  to  exemption  of 
other  properties  were  insuf&clent  and  too  gen- 
eral upon  which  to  ask  relief;  (IS)  the  assess- 
ment of  petitioner's  personal  property  was 
legal.  On  April  80,  1897,  the  conrt  below 
overruled  this  demurrer;  and,  defendant  re* 
fusing  to  answer  further,  but  standing  upon 
his  demurrer,  the  court  proceeded  to  enter 
judgment  upon  the  demurrer,  and  thereby 
adjudged  that  the  assessment  of  petitioner's 
property  by  the  dty  of  Tampa  was  unlawful. 
From  t]ils  judgment  the  city  sued  out  the 
present  writ  of  error  to  our  June  term,  1897, 
and  upon  motion  the  case  was  advanced  on 
our  docket 


William  Hunter,  for  plaintiff  in  error. 
M.  Simonton,  for  defendant  in  error. 


F. 


QARTBR,  J.  (after  stating  the  facts).  The 
assignments  of  error  complain— First,  that 
the  court  erred  in  oyerruling  the  demurrer 
to  the  petition;  second,  that  the  court  erred 
in  declaring  the  assessment  of  petitioner's 
property  unlawfully  made. 

I.  We  thUik  a  proper  consideration  of  all 
substantial  questions  suggested  by  the  de- 
murrer to  the  petition  can  be  had  by  as- 
certaining (a)  whether  the  assessment  for 
taxes  of  1896  was  yoid  because  made  by  Big- 
low,  Instead  of  the  auditor  of  the  city  of 
Tftmpa;  (b)  whether  the  city  of  Tampa  had 
power,  by  contract  or  otherwise,  to  exempt 
from  taxation  the  rarious  properties  alleged 
in  the  petition;  (c)  whether  the  exemptions 
of  taxable  property  by  the  city,  the  omis- 
sions of  taxable  property  from  its  tax  rolls, 
and  the  placing  thereon  of  property  legally 
taxable,  in  order  to  make  the  rolls  apparent- 
ly valid,  but  with  no  intention  on  the  part  of 
the  city  of  collecting  the  taxes  due  thereon, 
will  justify  a  court  in  setting  aside  the  whole 
assessment  in  a  proceeding  by  petition  under 
our  statute  (section  1542,  Rev.  St.). 

(a)  We  think  the  first  question  must  be  an- 
swered affirmatively.  Section  4,  c.  4496,  ap- 
proved May  29,  1895,  being  the  present  char- 
ter of  the  city  of  Tampa,  provides  that: 
"The  government  of  said  city  shall  be  car- 
ried on  by  the  following  officers:  A  mayor, 
eleven  councilmen,  a  marshal,  a  clerk,  a 
treasurer,  a  municipal  judge,  a  tax  collector, 
and  auditor  who  shall  also  be  assessor  of 
taxes,  a  chief  of  the  fire  department,  and 
such  other  officers  as  may  be  created  by  or- 
dinance of  the  city  not  Inconsistent  herewith, 
and  all  of  said  officers  shall  be  qualified  elec- 
tors of  said  city  of  Tampa,  and  shall  perform 
such  duties  and  receive  such  compensation 
as  may  be  prescribed  by  ordinances  of  the 
city  of  Tampa,  not  inconsistent  with  the  pro- 
visions of  this  charter."  By  section  10  It  is 
provided  that  the  mayor  shall,  by  and  with 
the  consent  of  the  city  council,  appoint  some 
suitable  person,  to  be  called  the  "auditor" 


of  said  city,  who  shall  also  act  as  assessor 
of  said  city,  who  shall  give  such  bond  as 
the  council  may  direct,  and  whose  duty  and 
compensation  shall  be  fixed  by  ordinances, 
"except  as  herein  provided."  Section  31 
makes  it  the  duty  of  the  tax  assessor  of  the 
city,  between  April  1st  and  July  1st  of  each 
year,  to  ascertain  by  diligent  inquiry  all  tax- 
able personal  property  and  all  taxablie  real 
estate  in  the  city,  and  the  names  of  the  per- 
sons owning  same  on  April  1st  in  each  year, 
and  to  make  an  assessment  of  all  taxable 
property.  It  requires  him  to  visit  and  in- 
spect all  real  estate,  and  affix  a  valuation 
thereon,  and  he  is  to  require  the  owners  of 
personal  property  to  return  and  value  same 
under  oath,  which  he  is  authorized  to  admin- 
ister; and  any  person  refusing  to  make  such 
oath  is  not  permitted  afterwards  to  reduce 
the  valuation  of  such  personal  property  for 
that  year.  By  section  34  the  assessor  is  re- 
quired to  value  all  personal  property  not  re- 
turned under  oath  according  to  his  best  judg- 
ment and  information.  Other  provisions  of 
the  charter  require  the  assessor  to  make  out 
assessment  rolls  in  the  manner  specified 
therein;  to  meet  with  the  dty  board  of 
equalization  on  the  first  Monday  in  July  of 
each  year  for  the  purpose  of  reviewing  the 
assessment  rolls;  to  calculate  and  carry  out 
the  several  amounts  of  taxes  after  the 
amount  to  be  raised  has  been  determined, 
and,  after  completing  the  rolls,  to  append  to 
them  an  affidavit  as  to  the  correctness  of  the 
rolls,  and  of  the  valuations  of  property  made 
by  him;  and  to  issue  and  attach  to  the  orig- 
inal roll  a  warrant  in  the  form  prescribed 
by  section  38,  commanding  the  tax  collector 
to  collect  the  taxes  therein  by  sale  of  the  as- 
sessed property.  The  charter  of  the  city 
having  expressly  committed  these  duties  re- 
lating to  the  assessment  of  taxes  to  the  aud- 
itor, the  city  had  no  power  to  transfer  them 
to  any  other  person.  City  of  Tampa  v.  Sal- 
omonson,  35  Fla.  446,  17  South.  581.  We  do 
not  understand  that  the  resolution  of  the 
city  council,  referred  to  in  the  petition,  un- 
dertook to  transfer  the  duties  of  tax  asses- 
sor from  the  auditor  to  the  persons  author- 
ized to  be  employed  by  the  finance  commit- 
tee. The  persons  so  employed  were  merely 
assistants  to  the  auditor  in  making  the  as- 
sessment No  new  office  was  attempted  to 
be  created  by  this  resolution,  nor  did  the  res- 
olution attempt  to  authorize  the  employ^  to 
make  the  assessment  exclusively  of  the  aud- 
itor. Biglow,  the  employ^  under  this  resolu- 
tion, did  not  pretend  to  be  the  rightful  audit- 
or or  assessor  of  the  city.  He  did  not  at- 
tempt to  oust  the  legal  incumbent  of  these 
offices,  nor  did  he  assume  to  be  the  rightful- 
occupant  thereof.  Biglow  was  not  an  offi- 
cer, nor  did  he  pretend  to  be  an  officer,  of 
the  city.  He  was  a  mere  employ^  of  the 
council,  having  and  claiming  no  other  or 
higher  rights  or  duties  than  those  of  an  as- 
sistant to  the  auditor  in  the  matter  of  mak- 
ing city  assessments  of  taxes.  Biglow  was 
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not,  therefore,  an  officer  de  facto,  whose 
acts  as  such  would  be  valid  as  to  third  per- 
sons, as  was  the  case  in  Town  of  Kisslmmee 
City  V.  Cannon,  26  Fla.  3,  7  South.  523;  1 
Blackw.  Tax  Titles,  §  170;  Cooley,  Tax'n, 
p.  251;  Mechem,  Pub.  Off.  §§  319.  321;  Black, 
Tax  Titles,  §  93;  Birch  v.  Pisher,  13  Serg.  & 
R.  208;  Hawkins  y.  Jonesboro,  63  Ga.  527; 
Paldi  V.  Paldi,  84  Mich.  346,  47  N.  W.  510; 
Farrington  v.  Inyestment  Co.,  1  N.  D.  102, 
45  N.  W.  191;  Bailey  v.  Fisher,  38  Iowa, 
229;  Munson  y.  Minor,  22  111.  594.  We  think 
it  is  absolutely  essential  to  the  validity  of  a 
tax  leyy  that  the  assessment  be  made  by  the 
officer  authorized  by  law  to  make  it  The 
person  making  the  assessment  must  be  that 
officer,  either  de  jure  or  de  facto.  We  do 
not  mean  to  intimate  that  the  officer  must 
personally  perform  every  act  connected  with 
the  assessment  and  the  making  of  the  tax 
roll.  Many  of  these  acts  are  of  a  clerical 
nature,  involying  no  exercise  of  discretion, 
and  having  no  relation  to  any  right  of  the 
taxpayer.  A  very  large  portion  of  these  du- 
ties consists  in  transcribing  upon  the  rolls 
the  various  assessments,  and  in  calculating 
the  amounts  of  taxes  levied  thereon.  The 
assessor  may  call  to  his  assistance  the  serv- 
ices of  other  persons,  whether  officers  or  not, 
in  the  performance  of  all  clerical  or  minis- 
terial duties,  and  the  assessment  will  not  be 
invalid  for  that  reason  if  the  work  of  others 
is  done  under  his  supervision,  or  is  ratified 
or  adopted  by  him.  But  if  the  assessor,  ei- 
ther from  neglect,  or  because  of  other  press- 
ing duties  devolving  upon  him,  permits  his 
assistants  to  perform  all  the  duties  relating 
to  the  assessment  for  a  whole  tax  year,  while 
he  abstains  from  any  duty  connected  tliere- 
with,  an  assessment  so  made  will  be  utterly 
void,  and  it  is  the  duty  of  the  courts  to  so 
declare  it  The  reasons  are  succinctly  stated 
by  Mr.  Blackwell  (Tax  Titles,  voL  1,  fi  168) 
as  follows:  "The  statute  being  the  authori- 
ty, and  the  officer  the  agent  to  execute  it,  and 
no  one  being  empowered  to  do  the  act  except 
the  person  specially  designated  in  the  law 
for  that  purpose,  it  follows  that  a  stranger 
to  the  power  cannot  'execute  it  The  power 
is  conferred  upon  the  officer,  not  the  man. 
It  is  an  official,  not  a  personal,  trust.  It 
does  not  rest  upon  confidence,  but  upon  offi- 
cial responsibility.  Hence  the  only  security 
of  the  proprietor  of  the  estate  is  the  official 
character  of  the  person  to  whom  the  power 
is  committed.  This  security  mainly  depends 
upon  the  responsibility  of  the  officer  to  the 
government,  the  sanctity  of  his  oath  of  office, 
and  his  liability  to  those  whose  rights  are 
violated  by  his  wrongful  acts.  ♦  •  •  The 
citizen  is  entitled  to  all  the  protection  against 
fraud,  rapacity,  and  abuse  of  authority,  in 
the  sale  of  his  property,  which  official  re- 
sponsibility can  secure.*'  The  petition  dis- 
tinctly avers  that  the  auditor  or  assessor  per- 
formed no  "duties  whatever,  connected  with 
the  assessment  of  taxes  for  the  city  of 
Tampa,  during  the  year  1896,'*  that  "the  said 


assessment  was  made  by  the  said  Biglow  ex- 
clusively, and  that  the  legal  assessor  of  the 
city  of  Tampa  had  nothing  whatever  to  do 
with  the  assessment  aforesaid.*'  If  these 
allegations  are  true,  the  assessment  of  peti- 
tioner's personal  as  well  as  real  property 
was  void.  Welty,  Assessm.  §  10;  Cooley, 
Tax'n,  p.  248;  Black,  Tax  Titles,  §  92;  Stokes 
V.  State,  24  Miss.  621;  Munson  v.  Minor,  22 
111.  594;  Ferris  v.  Coover,  10  Cal.  689;  Peo- 
ple V.  Hastings,  29CaL  449;  People  v.  White, 
47  Cal.  616;  Farrington  v.  Investment  Co., 
1  N.  D.  102,  45  N.  W.  191;  Snell  v.  City  of 
Ft  Dodge,  45  Iowa,  564.  The  allegations  of 
the  petition  being  sufficient  to  show  ^hat  the 
assessment  was  void  because  made  by  an  un- 
authorized person,  we  would  ordinarily  af- 
firm the  Judgment  without  expressing  an 
opinion  upon  the  two  other  propositions  stat- 
ed in  the  beginning  of  this  paragraph;  but 
as  the  judgment  must  be  reversed  upon  an- 
other ground,  and  these  questions  will  arise 
in  the  further  progress  of  the  case,  we  will 
proceed  to  consider  them  here. 

(b)  Did  the  city  of  Tampa  have  power,  by 
contract  or  otherwise,  to  exempt  from  tax- 
ation the  properties  of  the  South  Florida 
Division  of  the  Savannah,  Florida  &  West- 
ern Railway  Company  and  the  Tampa  Wa- 
terworks Company,  and  to  perpetually  bind 
itself  to  accept  from  the  Tampa  Bay  Hotel 
Company  $200  per  annum  in  full  for  all  city 
taxes,  without  regard  to  the  value  of  Its 
property,  or  the  rate  of  taxation  levied  there- 
on? The  plaintiff  In  error  cites  us  to  no 
authorities  on  this  point  He  plants  him- 
self upon  the  proposition  that  the  exemp- 
tions were  granted  for  a  consideration,  and 
that,  consequently,  they  amounted  to  a  con- 
tract with  the  city.  But  where  does  the 
city  derive  its  authority  to  make  such  a 
contract?  We  have  not  been  cited  to  any 
statute  of  this  state  authorizing  the  city  to 
exempt  this  species  of  property  from  tax- 
ation, nor  to  make  a  contract  so  to  do. 
Without  valid  legislative  authority,  no  city 
or  town  has  power  to  bind  itself,  by  con- 
tract, either  to  forbear  to  Impose  taxes  on 
particular  property,  or  to  impose  them  only 
under  given  limitations,  or  on  certain  given 
conditions.  Black,  Tax  Titles,  §  63;  Cooley, 
Tax'n,  p.  200;  1  Blackw.  Tax  laities,  §§  110. 
117. 

(c)  Some  courts  have  held  that  the  inten- 
tional omission  of  taxable  property  from  the 
assessment  roll,  under  the  bona  fide  belief 
of  the  assessor  that  such  property  was  ex- 
empt from  taxation,  the  effect  of  which 
omission  was  to  increase  the  amount  of 
taxes  to  be  paid  by  other  taxpayers,  would 
render  the  entire  assessment  void.  Weeks 
V.  City  of  Milwaukee,  10  Wis.  242;  John- 
ston V.  City  of  Oshkosh,  65  Wis.  473,  27  N. 
W.  320;  Altgelt  v.  City  of  San  Antonio,  81 
Tex.  436,  17  S.  W.  75.  Other  courts  hold 
that  such  omissions,  even  if  made  willfully, 
or  as  the  result  of  carelessness,  cannot  be 
urged  to  defeat  taxes  otherwise  properly  as- 
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sessed;  that  in  Bucb.  cases  the  officers  nwy 
make  themselves  amenable  to  the  law  for 
misconduct  in  office,  but  such  conduct  can- 
not "stop  the  wheels  of  government,"  by 
defeating  the  collection  of  taxes.  Dunham 
V.  City  of  Chicago,  55  UL  357;  Van  Deventer 
V.  I^ng  Island  City,  139  N.  Y.  133,  34  N.  B. 
774.  >  We  think  tax  officers,  like  all  others, 
are  required  to  exercise  good  faith  in  per- 
forming their  official  duties.  They  should 
not  use  their  official  position  or  official  dis- 
cretion as  a  cover  for  fraudulent  conduct 
in  unequally  and  inequitably  adjusting  the 
burdens  of  taxation.  For  it  is  a  salutary 
principle  of  law,  which  runs  through  all  its 
brancl\^s,  that  fraud  vitiates  and  annuls 
everything  which  it  touches.  If,  therefore, 
tax  officers  intentionally  commit  an  illegal 
act,  with  a  fraudulent  purpose  in  view,  as 
where  taxable  property  is  intentionally  omit- 
ted for  an  improper  purpose,  we  have  no 
doubt  that  the  entire  assessment  is  illegal 
and  void.  If,  however,  the  omission  to  as- 
sess taxable  property  arises  in  consequence 
of  a  bona  fide  belief  on  the  part  of  the  tax- 
ing officers  that  the  omitted  property  is  ex- 
empt from  taxation,  or  results  from  inad- 
vertence or  negligence,  without  any  intent 
on  their  part  to  impose  additional  or  un- 
equal burdens  upon  other  taxpayers,  the  as- 
sessment will  not  be  held  to  be  void.  Far- 
rlngton  v.  Investment  Co.,  1  N.  D.  102,  46 
N.  W.  191;  McTwiggan  v.  Hunter,  19  R.  I. 
265,  33  AU.  6;  Keokuk  &  H.  Bridge  Co.  v.  | 
People,  161  111.  514,  44  N.  B.  206;  Cooley, 
Tax'n,  pp.  214-217;  Black,  Tax  Titles,  {  217. 
The  petition  nowhere  alleges  that  any  proi>- 
erty  was  omitted  from  the  city  rolls  of  1896 
in  bad  faith,  or  from  any  fraudulent  pur- 
pose. In  fact,  the  argument  of  defendant 
in  error  In  this  court  is  principally  directed 
to  property  assessed  upon  the  roll,  and  not 
to  omissions  therefrom.  It  is  insisted  that 
the  property  of  the  Tampa  Bay  Hotel  Com- 
pany and  of  the  South  Florida  Division  of 
the  Savannah,  Florida  &  Western  Railway 
Company  was  placed  upon  the  city  rolls  for 
an  Improper  purpose,  viz.  to  deceive  the 
public,  and  make  the  city  roll  apparently 
valid,  with  no  intention  of  collecting  the 
taxes  due  upon  it.  It  is  not  denied  that 
this  property  was  regularly  and  validly  as- 
sessed, and  the  taxes  due  thereon  properly 
extended  against  it  It  is  not  claimed  that 
this  conduct  had  any  relation  to  the  indi- 
vidual assessment  against  petitioner,  nor 
that  he  was  personally  affected  thereby  in 
any  other  or  different  manner  than  all  other 
taxpayers  whose  property  was  assessed  up- 
on the  roll  for  that  year.  If  the  petitioner's 
assessment  was  illegal  on  that  account,  the 
entire  assessment  was  likewise  illegal. 
However  reprehensible  in  morals  the  audi- 
tor's conduct  may  have  been  in  assessing 
the  property  complained  of,  with  an  im- 
proper motive,  he  was  nevertheless  perform- 
ing his  official  duty  when  he  assessed  it; 
and  as  the  assessment,  had  it  been  made 


from  good  motives,  would  have  been  valid, 
because  conforming  to  law,  we  cannot  say 
that  it  was  invalid  simply  because  it  was 
made  from  bad  motives.  The  law  cannot 
descend  to  an  inquiry  into  the  motives  of 
an  officer  who  performs  an  official  act  in 
strict  accordance  with  its  command.  This 
being  true,  we  cannot  hold  the  ajssessment 
"not  lawfully  made,"  because  the  officer 
rightfully  and  legally  assessed  property  sub- 
ject to  taxation,  even  if  he  assessed  it  with 
a  fraudulent  motive.  The  fact  that  the  city 
collector  failed  to  collect  taxes  legally  as- 
sessed, or  accepted  a  less  sum  than  actually 
due  in  full  settlement  of  taxes  legally  as- 
sessed, cannot  render  other  legal  assess- 
ments amenable  to  the  remedy  given  by  our 
statute,  even  though  such  conduct  be  au- 
thorized by  the  city  council,  because  such 
illegal  acts  do  not  relate  to  the  making  of 
the  assessments,  but  to  the  collection  there- 
of. Our  statute,  as  will  be  seen  by  refer- 
ence to  its  language,  given  in  the  next  suc- 
ceeding paragraph,  does  not  undertake  to 
give  a  remedy  co-extensive  with  the  powers 
of  a  court  of  equity  to  prevent  the  collec- 
tion of  taxes,  but  is  confined  entirely  and 
exclusively  to  illegality  of  assessments,  and 
authorizes  the  court  to  "declare  the  assess- 
ment not  lawfully  made,"  "if  found  to  be 
illegal."  All  inquiries  upon  a  petition  un- 
der this  statute  must  be  confined  to  illegali- 
ties in  the  assessment,  and  they  cannot  be 
directed  to  other  grounds  of  complaint 
against  the  enforcement  of  taxes  as  to  which 
the  assessment  was  lawfully  made.  Shear 
V.  Commissioners,  14  Fla.  146. 

IL  Although  the  demurrer  to  the  petition 
was  property  overruled,  for  the  reasons 
given  in  the  first  part  of  this  opinion,  we 
think  the  court  erred  in  rendering  final  Judg- 
ment upon  the  demurrer,  without  requiring 
proof  of  the  allegations  of  the  petition.  It 
is  true  that  the  proper  practice  upon  over- 
ruling a  demurrer,  in  ordinary  cases,  is  to 
enter  final  Judgment  upon  the  demurrer, 
where  the  party  demurring  declines  to  plead 
further.  But  this  proceeding  by  petition  is 
special  and' summary,  and  it  is  authorized, 
as  well  as  regulated,  by  the  provisions  of 
section  1542,  Rev.  St.,  reading  as'  follows: 
"In  all  cases  where  assessments  are  made 
against  any  person,  body  politic  or  corpor- 
ate, and  payment  of  the  same  shall  be  re- 
fused upon  allegation  of  the  illegality  of 
such  assessment,  such  person,  body  corpor- 
ate or  politic,  may  apply  to  the  Judge  of  the 
circuit  court  by  petition  setting  forth  the  al- 
leged Illegality,  and  present  the  same,  to- 
gether with  the  evidence  to  sustain  it,  and 
the  Judge  shall  decide  upon  the  same,  and  if 
•found  to  be  illegal  shall  declare  the  assess- 
ment not  lawfully  made."  It  was  not  the 
Intention  of  this  section  to  permit  a  court 
in  this  summary  manner  to  relieve  a  tax- 
payer from  his  assessments  upon  allegations 
merely.  It  requires  the  court  to  act  upon 
proof.  To  entitle  one  to  the  benefit  of  its 
Digitized  by  V^Oi^  V  LC 


422 


23  SOUTHBRN  BBPOBTEB. 


(Miss. 


provisions,  he  must  proceed  substantially  In 
accordance  with  Its  terms.  No  proof  was 
presented  to  the  Judge  In  this  case.  The  al- 
leged ordinances  and  contracts  attached  to 
the  petition  were  not  certified.  Many  of 
the  most  Important  allegations  in  the  peti- 
tion were  alleged  upon  information  and  be- 
lief, and  the  affidavit  attached  to  the  peti- 
tion as  to  these  matters  merely  alleged  a 
belief  that  they  were  true.  This  was  not 
the  proof  contemplated  by  the  statute.  It 
follows  from  these  views  that  the  demurrer 
was  properly  overruled,  because  the  assess- 
ment was  made  by  an  unauthorized  person, 
but  the  final  Judgment  was  erroneous,  be> 
cause  entered  without  proof. 

The  Judgment  is  reversed  for  further  pro- 
ceedings consistent  with  law  and  this  opin- 
ion. 


HOUOK  et  al.  v.  WRIGHT. 
(Supreme  Oourt  of  Mississippi.  April  25,  1888.) 
Parol  Eyidbngb. 
A  party  gave  a  written  order  for  a  piano, 
and,  in  a  suit  for  the  price,  was  allowed  to  tes- 
tify, over  objection,  that,  when  he  ordered  the 
piano,  he  told  the  agent  that  he  would  not 
want  it  in  case  of  an  overflow,  to  which  the 
agent  assented.  Heid  Incompetent  evidence,  as 
it  varied  the  terms  of  the  written  contract. 

Appeal  from  circuit  court,  Leflore  county; 
F.  A.  Montgomery,  Judge. 

Action  by  O.  K.  Houck  &  Co.  against  0. 
B.  Wright  Judgment  for  defendant  Plain- 
tiffs appealed.    Reversed. 

Williamson,  Humphreys  &  Gwin,  for  appel- 
lants. Rush  &  Gardner  and  Coleman  &  Mc- 
Clurg,  for  appellee. 

TERRAL,  J.  This  is  an  action  by  Houck  ft 
Co.  to  recover  of  Wright  f  100,  first  payment 
of  the  purchase  price  of  a  Vose  &  Sons  piano. 
It  appeared  from  the  evidence  that  Wright 
on  the  2&th  of  March,  1897,  gave  to  Hall, 
the  traveling  salesman  of  plaintiffs,  a  firm  in 
Memphis,  Tenn.,  dealing  in  pianos,  organs, 
etc.,  an  order  for  one  style  82  Parlor  Grand 
Vose  &  Sons  piano,  for  ^600,  delivered  on 
board  the  cars  at  Greenwood;  ^100  to  be  paid 
on  delivery,  and  the  balance  In  sums  of  $25 
monthly  thereafter.  This  order  was  signed 
by  Wright  and  was  by  Hall  sent  to  his  house 
at  Memphis.  The  plaintiffs  received  HalVs 
letter  containing  said  order  for  the  piano  on 
the  8l9t  of  March,  and  on  the  same  day  or- 
dered the  piano  of  Vose  &  Sons,  of  Boston, 
and,  by  letter,  Informed  Wright  of  the  re- 
ceipt and  acceptance  of  his  order  for  the 
piano.  The  piano  was  shipped  from  Boston 
on  the  7th  of  April,  and  was  immediately  for- 
warded from  Memphis  to  Greenwood,  and 
tendered  to  Wright  and  the  $100  demanded. 
Wright  refused  to  receive  the  piano,  and  de- 
clined the  payment  of  the  $100.  Wright  tes- 
tified, over  plaintiffs'  objection,  that  on  the 
day  of  executing  the  order  for  the  piano,  and 


immediately  thereafter,  he  told  Hall  that  in 
case  of  an  overfiow  or  the  scare  of  one,  he 
would  not  want  the'  piano,  and  would  coun- 
termand the  order,  and  that  Hall  assented 
thereto,  and  said  that  Wright  would  have  90 
days  in  which  to  determiue  that  question; 
that  the  levees  broke  on  the  31st  of  Biarch, 
and  that  day  he  posted  a  letter  to  plaiatiffs 
countermanding  the  order  for  the  piano.  It 
was  also  in  evidence  that  Wright's  lett» 
countermanding  the  order  for  the  piano  vnis 
received  by  the  plaintiffs  at  Memphis,  Tenn., 
on  the  1st  of  AprU,  and  was  opened  by  some 
member  of  the  firm,  but  was  not  noticed  by 
such  member  except  to  be  placed  on  the  desk 
of  H.  K.  Houck,  who  attended  to  sucli  mat* 
ters,  and  who  had  gone  to  Nashville,  Tenn., 
and  who  did  not  return  to  Memphis  until  the 
9th  day  of  April,  1807.  The  Jury  found  a 
verdict  for  the  defendant  under  a  peremp- 
tory instruction  for  defendant 

The  evidence  of  Wright  of  what  passed  be- 
tween him  and  Hall  immediately  after  the 
giving  of  the  order  for  the  piano  was  not 
competent  All  written  contracts,  when  en- 
tered into  in  such  form  as  to  import  a  legal 
obligation,  are  conclusively  presumed  to  ex- 
press the  whole  engagement  of  the  parties, 
and  all  oral  declarations,  whether  contempo- 
raneous, prior,  or  subsequent  thereto,  contra- 
dicting or  varying  the  terms  of  the  contract 
are  rejected.    Wren  v.  Hoffman,  41  Miss.  ttiO. 

Reversed  and  remanded. 


f75  Min.  842) 
BROWN  V.  STATE. 
(Sapreme  Court  of  Mississippi.    April  25,  1898.) 

JUBTICBS  OF  THB  PbAOR—BoND— CRIMINAL  La.W — 

Credibility  op  Witness— Imhbach- 

ICBNT  OF  DbPBMDANT. 

1.  A  mayor  and  ex  officio  justice  of  the  peace, 
under  bond  as  such,  need  not  give  the  addition- 
al bond  required  of  justices  of  the  peace. 

2.  It  was  not  reversible  error  to  permit  the 
defendant  in  a  criminal  prosecution  to  be  ex- 
amined about  an  immaterial  matter,  and  to  be 
contradicted  by  other  witnesses,  when  it  was 
not  hurtful. 

3.  An  instruction  that  "the  jury,  ♦  •  ♦  in 
determining  whether  witnesses  will  be  believed 
or  not  are  not  bound  by  the  opinions  of  other 
witnesses,  but  have  a  right  to  consider  all  the 
testimony  of  the  case,  the  motives  and  inter- 
ests of  the  witness,  the  nature  of  his  testimony, 
and  all  the  facts  in  evidence  throwing  light  up- 
on the  point"  cannot  be  complained  of  by  de- 
fendant in  a  criminal  prosecution. 

Appeal  from  circuit  court  Noxubee  county: 
O.  B.  Huddleston,  Judge. 

Allie  Brown  was  convicted  of  illegally  sell- 
ing liquor,  and  appeals.    Affirmed. 

An  affidavit  was  made  against  appellant 
before  the  mayor  of  Shuqualak,  a  municipal 
corporation,  charging  him  with  selling  and 
retailing,  unlawfully,  vinous,  spirituous,  and 
alcoholic  liquors,  "against  the  peace  and  dig- 
nity of  the  state  of  Mississippi."  On  the 
trial  numerous  witnesses  were  Introduced  on 
both  sides,  but  no  witness  was  introduced 
by  the  defendant  as  to  the  material  facts 
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except  himself.  While  on  the  stand  defend- 
ant was  asked  as  to  some  statements  he 
made  to  the  jnry  In  the  trial  before  the 
mayor,  and  was  allowed  to  be  contradicted 
as  to  his  answers.  The  third  instruction 
given  for  the  state  is  as  follows:  "(3)  The 
jury  are  the  sole  Judges  as  to  the  credibility 
of  witnesses,  and,  in  determining  whether 
witnesses  will  be  bellcTed  or  not,  they  are 
not  bound  by  the  opinions  of  other  witnesses, 
but  have  a  right  to  consider  all  the  testimony 
of  the  case,  the  motives  and  the  interests  of 
the  witness,  the  nature  of  his  testimony,  and 
all  the  facts  in  evidence  throwing  light  up- 
on the  point."  Defendant  was  convicted,  his 
motion  for  a  new  trial  was  overruled,  and  he 
appealed. 

J.  E.  Rives,  for  appellant  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State. 

WOODS,  0.  J.  The  appellant  was  charged 
by  affidavit  before  John  L.  Floore,  mayor  of 
the  town  of  Shuqualak,  with  unlawfully 
selling  intoxicating  liquors.  He  was  tried 
and  convicted,  a!nd  appealed  to  the  circuit 
court  In  the  circuit  court  he  filed  his  mo- 
tion to  quash  the  affidavit  made  against 
him,  on  the  ground  that  the  lower  court  was 
without  Jurisdiction  because  said  mayor  and 
ex  officio  justice  of  the  peace  had  never 
qualified  as  a  justice  of  the  peace  by  enter* 
Ing  Into  bond  in  the  sum  of  $2,000  as  such 
justice.  Elective  justices  of  the  peace  are 
required  to  give  bond.  But  neither  the  stat- 
ute nor  any  sound  reason  prescribes  the  giv- 
ing of  any  additional  bond  by  a  municipal 
officer,  already  under  bond,  as  a  prerequisite 
to  his  discharge  of  the  duties  of  an  ex  officio 
justice  of  the  peace.  The  functions  of  that 
office  are  imposed  by  legislative  will  upon 
mayors  of  cities  and  towns.  They  are  su- 
perimposed upon  other  functions  of  like 
character  already  possessed,  and  without  r^ 
gard  to  the  wish  of  mayoralty  Incumbents; 
and  the  bonds  given  as  mayors  are  the  guar- 
anty of  fidelity  of  the  ex  officio  justice  of 
the  peace. 

It  was  error  to  permit  the  defendant  to  be 
examined  about  an  irrelevant  and  immate- 
rial matter,  but,  as  it  was  not  hurtful,  we 
cannot  reverse,  because  the  defendant  was 
allowed  to  be  contradicted  by  other  wit- 
nesses on  this  immaterial  point. 

The  third  instruction  for  the  state  was  not 
erroneous.  On  its  face,  it  would  appear  to 
have  been  directed  to  the  evidence  of  the 
state's  witnesses  who  were  sought  to  be  im- 
peached. But  it  may  be  supposed  to  have 
embraced  the  defendant  in  its  general  terms; 
it  was  still  not  erroneous.  It  was  not  the 
charge  condemned  In  Buckley's  Case,  G2 
Miss.  705,  and  in  Wood's  Case,  67  Miss.  575, 
7  South.  486.  In  this  third  Instruction  there 
is  no  suggestion  of  the  probable  falsity  of 
the  defendant's  evidence,  nor  any  authoriza- 
tion to  the  jury  to  throw  it  aside  as  un- 
worthy of  belief.     Surely,  a  defendant  who 


offers  himself  as  a  witness  on  his  own  be- 
half does  not  occupy  a  position  superior  to 
that  of  other  witnesses  uncharged  with 
crime.  He  must  be  content  if  placed  upon 
the  footing  of  all  other  witnesses.   Affirmed. 


JENKINS  V.  HENDRICH  et  al. 
(Supreme  Court  of  Mississippi.  April  25,  1808.) 
SsT-Orv— Liquidated  Damaobb. 
Defendant,  sued  on  an  accoant,  may  set  off 
the  sum  paid  plaintiff  for  the  construction  of  a 
tamk  under  an  agreement  that,  if  it  proved 
worthless,  the  price  should  be  repaid,  where  the 
tanlc  as  built  was  worthless,  since  the  dam- 
ages must  be  considered  liquidated. 

Appeal  from  circuit  court,  Holmes  county; 
W.  F.  Stevens,  Judge. 

Action  by  Hendrlch  &  Lofbtrom  against  R.  B. 
Jenkins.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Noel  &  Pepper,  for  appellant.  Tackett  & 
Smith,  for  appellees. 

TERRAL,  J.  This  is  a  suit  by  appellees 
against  the  appellant  on  an  open  account  for 
1127.75,  and  the  appellant  set  up  by  way  of 
set-off  the  sum  of  $65  due  appellant  from  ap- 
pellees, because,  as  he  alleged,  the  appellees 
had  built  him  a  tank  In  the  preceding  year  for 
the  price  of  |65,  which  was  paid  them  upon 
an  agreement  that,  if  the  tank  proved  worth- 
less, the  $65  should  be  repaid  to  appellant, 
and  averring  that  the  tank  had  been  built, 
but  had  proven  to  be  worthless,  and  appel- 
lees were  due  him  the  said  $65.  The  appel- 
lees resisted  any  evidence  as  to  said  item  of 
set-off,  because  it  was  an  attempt,  as  they 
said,  to  set  up  unliquidated  damages  as  a 
set-off.  The  court  excluded  the  evidence. 
The  set-off  claimed  by  appellant  arises  from 
a  breach  of  contract  and  we  see  no  reason 
why  it  may  not  be  considered  as  liquidated 
damages  in  the  legal  sense.  Wilkinson  v. 
Searles,  70  Miss.  392.  13  South.  470.  The 
judgment  of  the  circuit  court  Is  reversed,  and 
the  case  is  remanded  for  a  new  triaL 


CIS  Miss.  687) 
AIABAMA  &  V.  RY.  CO.  v.  McCERREN. 
(Supreme  Court  of  Mississippi.    April  18,  1898.) 
Res  Judicata— Judgment  on  Appeal. 
Taking  an  appeal  from  a  judgment  of  the 
circuit  court  sustaining  a  demurrer  to  a  dec- 
laration  for  insufficiency   does  not  'malce  the 
judgment  of  the  supreme  court  conclusive  on 
the  merits,  so  as  to  support  a  plea  of  res  judi- 
cata. 

Appeal  from  circuit  court.  Hinds  county; 
Robert  Powell,  Judge. 

Action  by  Mrs.  M.  B.  McCerren  against  the 
Alabama  &  VIcksburg  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
Afflrmed. 


McWillie  &  Thompson,  for  appellant  Cal- 
hoon  &  Green  and  Williamson  &.  Potter,  for 
appellee. 
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WOODS,  C.  J.  In  November,  1805,  the  ap- 
pellee, Mrs.  M.  B.  McCerren,  filed  her  decla- 
ration in  the  circuit  court  of  Hinds  county 
against  the  appellant  railway  company,  seek- 
ing to  recover  for  personal  injuries  received 
by  her  by  reason  of  the  misconduct  of  ap- 
pellant's servants  in  running  a  hand  car  at 
a  high  rate  of  speed  near  and  across  Cap- 
itol street,  In  the  city  of  Jackson,  and  by 
reason  of  loud  and  noisy  outcries  of  the 
crew  propelling  said  hand  car,  whereby  ap- 
pellee's horse  became  frightened,  and  ran 
away,  throwing  appellee  violently  from  her 
vehicle.  To  this  declaration  the  appellant 
demurred,  and  the  court  sustained  the  de- 
murrer, and  on  appeal  to  this  court  the  Judg- 
ment of  the  trial  court  sustaining  the  de- 
murrer was  affirmed,  and  the  case  remand- 
ed. 18  South.  420.  When  the  case  was  again 
reached,  after  remandment,  in  the  court  be- 
low, appellee  obtained  leave  to  amend  her 
declaration,  and  did  amend  so  far  as  to  con- 
form to  thQ  views  of  this  court  in  its  former 
Judgment  of  affirmance,  the  defects  in  the 
original  declaration  having  been  pointed  out 
by  this  court  To  the  declaration  so  amend- 
ed as  to  cover  its  former  defects  the  rail- 
way company  ffiiBd  the  general  issue  and  a 
plea  of  res  adjudlcata,  this  latter  plea  set- 
ting up  in  bar  the  former  Judgment  of  this 
court  upon  the  demurrer  of  the  railway 
company  to  appellee's  declaration.  The  ap- 
pellee replied,  averring  that  the  Judgment  re- 
lied upon  as  constituting  res  adjudlcata  was 
not  a  Judgment  upon  the  merits,  but  was  a 
Judgment  only  upon  the  insufficiency  of  a 
pleading.  To  this  replication  the  railway 
company  rejoined,  saying  that  the  former 
Judgment  was  upon  the  merits  of  the  contro- 
versy. Upon  this  issue  thus  made,  the  courfe 
below  found  for  appellee,  and  overruled  the 
plea  of  res  adjudlcata,  and  this  action  of  the 
court  below  presents  the  ground  of  com- 
plaint In  the  present  appeal.  The  statement 
Just  made  ought  of  itself  to  be  sufficient  to 
demonstrate  the  unsoundness  of  the  present 
contention  on  this  point  The  principal  de- 
fect in  the  original  declaration,  as  held  and 
pointed  out  by  this  court  on  the  former  ap- 
peal, was  the  failure  of  the  declaration  to 
aver  that  the  rate  of  speed  at. which  the 
hand  car  was  being  run  at  the  time  of  the 
occurrence  of  the  injuries  complained  of  was 
unusual,  and  that  the  boisterous  outcries  of 
the  crew  were  also  unusual.  Our  former 
Judgment  was  only  addressed  to  the  insuffi- 
ciency of  a  pleading,  and  neither  touched, 
nor  was  Intended  to  touch, 'the  merits  of  the 
controversy  sought  to  be  presented  by  the 
insufficient  declaration;  and  when,  after  re- 
mandment, the  appellee  asked  and  obtained 
leave  to  amend  her  defective  pleading  so  as 
to  conform  it  to  the  opinion  of  this  court, 
she  thereby  offered  a  new  and  distinct  com- 
plaint, and  not  the  one  which  this  court  had 
held  bad.  To  our  mind  it  is  clear  that  the 
former  judgment  of  this  court  did  not  affect 
the  merits  of  the  case,  and  that  the  plea  of 


res  adjudlcata  was  bad.  It  Is  argued  by 
counsel  for  the  railway  company,  moreover, 
that  the  plea  of  res  adjudlcata  was  good, 
because,  as  stated  by  counsel,  the  question 
raised  by  the  plea  was  not  whether  the  pres- 
ent declaration  averring  unusually  rapid 
speed  In  running  the  hand  car,  and  unusu- 
ally noisy  conduct  of  the  crew,  would  have 
been  good  on  demurrer,  but  whether  the 
plaintiff,  after  declining  to  amend,  and  after 
appealing  to  this  court  to  have  its  Judgment 
upon  her  pleading,  can  now  prosecute  her 
amended  complaint  for  the  same  injury  re- 
ferred to  in  the  former  defective  declaration. 
There  is  no  merit  whatever  in  this  conten- 
tion, for  it  Is,  in  effect  this,  viz.:  that  no 
one  can  appeal  from  the  Judgment  of  an  In- 
ferior court  upon  the  Insufficiency  of  a  plead- 
ing to  this  court  without  being  held  subject 
to  the  penalty  of  having  awarded  against 
him  final  Judgment,  if  the  insufficiency  of 
the  pleading  shall  be  affirmed  by  us.  We  do 
not  so  understand  the  law.  In  our  opinion, 
one  may  appeal  from  an  unfavorable  Judg- 
ment on  his  pleading,  and  that  the  risk 
taken  is  that  of  having  a  cost  bill  to  pay, 
and  not  that  of  having  final  Judgment  upon 
the  merits  of  the  controversy  Ineffectually 
sought  tfi  be  presented  by  a  bad  plea  pro- 
nounced against  him,  if  the  appellate  court 
shall  concur  in  the  unfavorable  Judgment 
appealed  from.    Affirmed. 


(76  Mlfls. 
TRAGER  T.  JBNBONS. 


•78) 


(Supreme  Court  of  Mississippi.   April  18,  1898.) 

Taxation— A8SE881CBMT  of  Unsurvbtbd  Lands— 
Tax  Titlb— Action  to  Confirm— Notiob, 

1.  Code  1880,  §  490,  provides  that  lands  not 
surveyed  according  to  government  plan  shall  be 
assessed  by  the  description  on  the  government 
maps,  or  by  other  description  by  which  they 
may  be  distinguished.  Held  that,  in  eject- 
ment by  a  claimant  under  a  tax  deed  for  tax- 
es assessed  on  land  by  a  government  survey 
description,  a  tax  receipt  and  parol  proof  that 
the  description  therein  and  in  a  corresponding 
assessment  roll,  which  description  was  accord- 
ing  to  the  original  Spanish  grant  and  survey, 
included  the  land  claimed,  is  admissible  to  show 
a  double  assessment,  and  that  the  taxes  under 
one  had  been  paid. 

2.  Where  land  was  originally  surveyed  under 
the  Spanish  ^ant,  and  taxes  assessed  thereon 
by  such  description  had  been  paid,  in  an  action 
by  a  claimant  under  a  deed  for  taxes  assessed 
on  the  land  by  a  government  survey  descrip- 
tion, a  survey  made  at  the  instance  of  such 
claimant,  according  to  the  government  plan, 
is  inadmissible  to  show  what  remained  of  the 
land,  part  of  which  caved  into  a  river. 

3.  Where,  in  an  action  to  confirm  a  tax  title 
against  unknown  owners,  claimant  gave  no  no- 
tice to  persons  whom  he  knows  are  occupying 
and  claiming  the  land,  which  is  situated  in  the 
same  county  in  which  he  lives,  the  action  will 
be  void  for  fraud. 

Appeal  from  circuit  court,  Wilkinson  coun- 
ty;  W.  P.  Cassidy,  Judge. 

Ejectment  by  John  F.  Jenkins  against 
Mrs.  Eva  A.  Trager.  From  a  judgment  for 
plaintiff,  defendant  mm^u^^I^^^n^ 
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This  was  an  action  of  ejectment,  brought 
by  John  F.  Jenkins  against  Mrs.  Eva  A. 
Trager,  for  fractional  section  2,  township 
1,  range  5  W.,  in  Willdnson  county.  Under 
an  order  of  court,  a  survey  was  made  by  the 
county  surveyor,  whose  report  is  accom- 
panied by  a  map  of  the  property  In  contro- 
versy, and  shows  what  remains  of  the  f  rac> 
tional  section  according  to  the  original  sur- 
vey, after  deducting  the  portion  that  has 
caved  Into  the  Mississippi  river.  The  plain- 
tiff claimed  under  a  tax  title  acquired  in 
1890,  at  a  sale  for  the  state  and  county 
taxes  of  1889,  and  Introduced  In  evidence 
the  record  of  the  proceeding  in  equity,  by 
which  he  had  procured  the  confirmation 
thereof,  together  with  his  deed  from  the 
collector.  To  the  Introduction  of  the  record 
of  the  confirmation  proceeding,  a  general 
objection  interposed  by  defendant  was  over- 
ruled. The  plaintiff  also  introduced  the  re- 
port of  the  county  surveyor,  and  proved  the 
rental  value  of  the  property  during  the 
years  1895  and  1896,  and  that  of  1897  up  to 
the  time  of  trial.  The  defendant  offered  in 
evidence  a  tax  receipt  for  the  year  1889  on 
lands  of  a  different  description  to  that  sued 
for,  and  offered  to  show  by  parol  evidence 
that  section  1  (mentioned  in  said  receipt) 
was  included  in  another  section  that  was 
assessed  and  paid  on  for  the  full  number  of 
acres  in  both  sections;  that  section  1  would 
be  a  double  assessment;  but  that  it  was  hi- 
tended  for  section  here  sold;  and  that  all  the 
said  land  was  In  one  plantation,  and  the 
subject  of  separate  ownership,  and  to  ap- 
ply by  parol  the  said  description  on  the  as- 
sessment roll  to  the  property  here  sold  for 
taxes.  The  court  below  excluded  the  re 
celpt,  and  also  declined  to  receive  parol  evi- 
dence offered  to  show  that  land  not  describ- 
ed therein  was  covered  by  it.  Judgment 
was  rendered  in  favor  of  plaintiff,  and  de- 
fendant appealed. 

A.  O.  Shannon,  H.  S.  Van  Eaton,  and  Cal* 
boon  &  Green,  for  appellant.  McWillie  & 
Thompson  and  J.  H.  Jones,  for  appellee. 

WHITFIELD,  J.  Lookhig  to  the  parol 
proof  offered  to  be  made  at  the  time,  and  in 
the  application  for  continuance,  we  think  it 
dear  that  the  tax  receipt  and  the  parol  proof 
should  have  been  received.  It  is  clear  that 
the  offer  was  to  show  that  the  land  in  the 
tax  deed,  described,  by  government  survey, 
as  in  section  2,  was  also  embraced  in  the 
Spanish  claim  (description  in  the  tax  re- 
ceipt and  on  the  assessment  roll),  and  hence 
was  doubly  assessed,  and  that  this  same 
land,  the  subject  of  separate  ownership,  so 
doubly  assessed,  was  not  actually  delin- 
quent, but  had  been  paid  on.  If  appellant 
could  show  this,  the  tax  sale  was  void. 
These  lands  would  appear  to  have  been  sur- 
veyed as  Spanish  grants,  and  were  not  gov. 
emed  by  the  United  States*  surveys,  of  sec- 
tion, township,  and  range,  originally.    This 


would  certainly  be  so,  and  the  survey  made 
at  the  instance  of  the  plahitiff  in  this  case 
incompetent  evidence,  even  if  the  Spanish 
grant  and  survey  thereunder  were  made 
prior  to  October,  1795.  Doe  v.  King's 
Heirs,  3  How.  (Miss.)  125.  And  the  Spanish 
survey  presumably  preceded  the  Spanish 
grant,  and  the  Spanish  grant  must  have 
been  made  prior  to  October,  1795,  while  Spain 
had  authority  to  grant  At  all  events,  it  is 
clear  from  the  record  that  the  appellant's 
tax  receipt,  following  the  assessment  roll, 
showed  a  Spanish  grant  description,  as  well 
as  a  government  description,  and  that  the 
parol  proof  was  offered  to  show  that  the 
same  identical  land  set  out  in  the  tax  deed 
as  behig  in  section  2,  and  so  assessed,  was 
assessed  also  by  the  Spanish  grant  descrip- 
tion, and  hence  doubly  assessed,  and  that  it 
had  been  paid  on  for  all  the  taxes  due  under 
that  description,  under  which  the  appellant 
had  originally  claimed.  The  clue  was  thus 
furnished  by  the  assessment  roll,  which  pa- 
rol proof  would  have  applied  to  the  land, 
and  the  tax  sale  would  be  void.  Richter  v. 
Beaumont,  67  Miss.  286,  7  South.  357,  is  di- 
rectly in  point.  See,  also,  Dodds  v.  Marx,  63 
Miss.  445,  and  section  490,  Code  1880. 

It  inevitably  follows  that  the  survey  made 
at  the  instance  of  the  appellee  would  shed 
no  light  on  the  issue;  for  all  the  land  called 
for  by  the  Spanish  grant  in  the  tax  receipt 
and  on  the  assessment  roll  would  thus  be 
paid  on,  no  matter  where  the  government 
survey  might  have  put  it,  and  no  matter,  of 
course,  how  erroneously  that  survey  might 
locate  it  It  may  also  be  added  that  if  ap- 
pellee knew,  when  he  filed  his  bill  to  confirm 
against  unknown  owners,  that  the  heirs  of 
Abram  Williams  were  the  owners  of  the 
land,  claiming  and  occupying  It,  in  the  very 
county  hi  which  he  lived  and  the  land  lay, 
and  gave  them  no  notice,  his  confirmation 
proceedings  would  be  void  for  fraud;  and 
this  also  appellee  asked  to  be  permitted  to 
show,  seeking  a  continuance  to  do  so,  which 
should  have  been  granted,  under  the  circum- 
stances of  this  case.  The  Judgment  is  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded. 


(76  MlBS.  762) 
MADISON  OOUxtY  et  al.  v.  POWELL  et  al. 
(Supreme  Court  of  Mississippi.  April  18,  1898.) 
liOCAL  Option— Petition   por  Election— Genu- 

INBNEBS  OF  SlONATURBS— PrOOF. 

Where  objection  is  made  to  the  genuineness 
of  signatures  to  a  petition  asking  that  a  local 
option  election  be  called,  it  is  the  duty  of  the 
board  of  supervisors  to  allow  proof  thereof  to 
be  made,  and  adjourn  their  meeting  until  next 
day  for  that  purpose,  if  necessary. 

Appeal  from  circuit  court,  Madison  county; 
Robert  Powell,  Judge. 

Proceeding  by  W.  H.  Powell  and  others 
against  Madison  county  and  others.  From 
an  order  yacating  axf^o^JS  ^f  vai^efglC? 
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supervisors  ordering  an  election,  defendants 
appeal.    Affirmed. 

A  petition  was  filed  by  some  of  the  citizens 
of  Madison  county  before  the  board  of  su- 
pervisors, asking  that  a  local  option  election 
be  called.  The  appellees  contested  the  pe- 
tition, and  denied  that  the  board  of  super- 
visors had  the  right  to  call  the  election  for 
several  reasons,  as  assigned  in  the  record, 
but  chiefly  because  the  genuineness  of  the 
signatures  of  the  petition  was  not  proven, 
and  that  the  requisite  number  of  the  voters 
had  not  signed  it  The  board  ruled  that  it 
was  not  necessary  to  prove  the  genuineness 
of  the  signatures,  and  ordered  the  election. 
The  contestants  appealed  to  the  circuit  court 
from  that  order.  The  circuit  court  vacated 
the  order  of  the  board  of  supervisors,  and 
from  that  order  the  board  of  supervisors  ap- 
pealed. The  opinion  contains  a  further 
statement  of  the  facts. 

J.  B.  Chrisman  and  Cooper  &  Waddell,  for 
appellants.  P.  B.  Pratt,  W.  H.  Powell,  J. 
W.  Downs,  and  J.  A.  P.  Campbell,  for  ap- 


WHITPIBLD,  J.  In  the  course  of  the  in- 
vestigation before  the  board  of  supervisors, 
at  11  o'clock,  Thursday  night,  the  appellees 
.oflCered  to  prove  that  "many  names  which 
appeared  upon  the  local  option  petition  were 
not  the  genuine  signatures  of  the  persons 
named,  and  that  many  names  appearing  up- 
on said  petition  were  placed  there  without 
the  authority  of  the  parties  purporting  to 
have  signed  said  petition."  This  presented 
a  vital  issue.  The  board  recognized  the  ma- 
teriality of  the  issue,  and  allowed  appellees 
to  proceed  with  such  proof  until  11:30  p.  m., 
when  "the  board  declined  to  hear  further 
proofs  In  the  matter"  unless  the  appellees 
would  point  out  the  signatures  that  were  not 
genuine,  and  make  affidavit  that,  "in  their 
opinion,"  the  signatures  were  not  genuine. 
Appellees  declined  to  do  this,  saying  they 
had  no  sufficient  personal  knowledge  to  war- 
rant them  in  making  such  affidavit,  but  "in- 
sisted that  they  had  witnesses  in  court  to 
prove  the  nongeuulneness  of  many  other  sig- 
natures to  said  petition,  and  insisted  on  go- 
ing on  with  their  proofs,  and  asked  that  the 
session  be  continued  till  the  next  day,  in  or- 
der that  they  might  complete  their  proofs." 
This  the  board  declined  to  permit,  unless  the 
names  were  pointed  out,  and  the  affidavit 
made.  It  will  be  noted  that  the  materiality 
of  the  issue  was  distinctly  recognized,- and 
that  the  ground  of  the  refusal  was  expressly 
stated  to  be  that  the  time  allotted  for  the 
regular  meeting  would  expire  at  midnight, 
and  that  the  appellees  asked  that  the  inves- 
tigation might  be  continued  on  the  next  day, 
only  one  day  being  asked  for.  It  Is  perfect- 
ly manifest  from  the  bill  of  exceptions,  and 
the  whole  course  of  the  investigation,  and 
from  the  briefs  of  the  learned  counsel  for 
the  appellants,  that  the  boaM  acted  in  ignore 


ance  of  the  plain  provision  of  the  statute 
(section  280,  Ann.  Code  1892),  that  the  board 
could  at  this  **regular  meeting,  by  an  order 
on  its  minutes,  adjourn  to  meet,"  the  next 
day.  Such  is  the  plain  declaration  of  the 
law,  and,  in  view  of  the  vital  character  of 
the  issue  made,  it  was  the  clear  duty  of  the 
board  to  have  so  adjourned  tni  the  next  day 
and  heard  the  proof;  and  the  judgment  of 
the  circuit  court  vacating  the  order  for  the 
election,  made  without  so  adjourning,  and 
affording  appellees  a  reasonable  opportunity 
to  make  the  proof,  is  for  that  reason  af- 
firmed. 
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MILLER  et  al.  v.  EDWARDS, 
(Supreme  Conrt  of  Mississippi.    April  11,  1898.) 

AtTACHMBNT— JuiilBDTCTION  —  SbBVICB  OP  WbIT. 

Under  Code  1892,  9  2403,  providing  that, 
"in  cases  of  emergency,  and  where  a  constable 
or  sheriff  or  depaty  sheriff  cannot  be  had  in 
time,  the  justice  of  the  peace  may  appoint  some 
reputable  person  to  execute  any  ^process,"  a 
mayor  had  no  aathority,  as  ex  officio  justice 
of  the  peace,  to  specially  appoint  a  private  per- 
son, in  a  case  of  emergency,  to  serve  in  another 
county  a  writ  of  attachment  issued  by  him. 

Appeal  from  circuit  court,  Noxubee  county; 
G.  B.  Huddleston,  Judge. 

Action  by  Daniel  Miller  &  Co.  against  R. 
L.  Edwards.  From  an  order  quashing  a  writ 
of  attachment  therein  Issued,  and  the  levy 
thereof,  and  a  Judgment  dismissing  the  at- 
tachment suit,  plaintiff  appeals.    Affirmed. 

R.  L.  Edwards,  a  merchant,  at  Shuqualak, 
in  Noxubee  county,  sold  two  stocks  of  goods 
to  some  of  his  creditors,— one  at  Shuqualak, 
in  Noxubee  county,  the  other  at  Wahalak,  in 
Kemper  county.  After  the  sale,  appellants 
sued  out  a  writ  of  attachment  against  Ed- 
wards before  the  mayor  of  Shuqualak,  in 
Noxubee  county,  returnable  to  the  circuit 
court  of  Noxubee  county.  A  short  time  after 
this  writ  was  issued,  the  same  mayor  issued 
an  alias  writ,  returnable  to  the  Noxubee 
county  circuit  court,  and  directed  to  the  sher- 
iff or  any  officer  of  Kemper  county.  On  the 
back  of  this  writ  the  mayor  wrote,  "I  hereby 

specially  deputize  to  serve  this  writ." 

The  name  of  the  appointee  was  afterwards 
Inserted  by  the  attorney  of  appellant  The 
attorney  went  with  this  writ  to  Wahalak, 
and  there  Inserted  the  name  of  one  O'Brien, 
who  levied  it  on  the  stock  of  goods  at  Wa* 
halak,  in  Kemper  county.  The  levy  that  had 
been  made  In  Noxubee  county  was  then 
dismissed.  At  the  first  term  of  the  circuit 
court  the  defendant  moved  the  court  to  quash 
the  levy  for  the  reasons,  among  others,  that 
the  mayor  of  Shuqualak,  an  officer  of  Noxu- 
bee county,  had  no  authority  to  appoint  or 
deputize  any  special  officer  In  some  other 
county  to  serve  a  writ  of  attachment,  and 
the  appointment  of  O'Brien  was  void.  The 
motion  to  quash  was  sustained,  and  the  levy 
quashed.  The  attachment  suit  and  the  suit 
on  the  merits  wereKboth^dlsoil^ed.itoti^t 
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was  agreed  that  error  wonid  not  be  predi- 
cated upon  the  action  of  tne  conrt  In  dls- 
mifislng  the  suit  on  the  merits.  Plaintiff  ap- 
pealed. 

T.  W.  Brame,  for  appellant  J.  B.  Hives, 
for  appellee. 

WHITFIEIiD,  J.  Section  2403,  Oode  1882, 
does  not  authorise  a  Justice  of  the  peace 
to  specially  appoint  a  private  person,  in  a 
case  of  emergency,  to  execute  process  outside 
the  county  in  which  he  is  such  Justice  of  the 
peace.  In  Bamett  v.  Ring,  56  Miss.  97,  the 
alias  writ  was  received  and  executed  by  the 
sheriff,  and  the  property  dealt  with  by  him 
thereunder.  Here  the  sheriff  had  no  writ 
at  all,  and  dealt  with  the  property  solely  un- 
der the  void  levy  of  the  specially  deputized 
private  person.  In  Bates  v.  Grow,  57  Miss. 
^6,  the  court  reversed  the  case  because  the 
suit  on  the  merits  was  erroneously  dismissed, 
as  well  as  the  attachment  proceedings;  and, 
so  reversing,  the  court  said  that  the  plaintiff 
might,  on  the  return  of  the  case,  still  apply 
for  a  writ  to  the  sheriff  to  be  by  him  exe- 
cuted as  in  Bamett  v.  Ring.  The  court  also 
expressly  held  that  the  dismissal  of  the  at- 
tachment proceedings  was  proper.  If  there 
had  been  no  reversal  because  of  the  error  of 
the  court  below  (in  Bates  v.  Grow)  in  dis- 
missing the  suit  on  the  merits,  the  Judgment 
there  clearly  would  have  been  affirmed. 
Here  the  agreement  of  counsel  expressly  cuts 
us  off  from  considering  the  action  of  the 
court  below  in  dismissing  the  suit  on  the 
merits,  if  his  action  was  otherwise  correct. 
It  was  otherwise  clearly  right,  and  hence  the 
Judgment  is  afllnned. 


(75   Miss.   916) 

SMITH  V.  CASSBDY. 

(Supreme  Oonrt  of  Mississippi.    Aprfl  11,  188&) 

Tax  Salb  —  Furohasb  bt  Claimant. 

1.  The  ownership  of  land  is  immaterial  to  the 
right  and  power  of  the  state  to  sell  It  for  taxes. 

2.  One  who  claims  the  title  to  land,  and  has 
it  assessed  in  his  name,  acquires  no  title  by 
baying  the  land  at  a  sale  for  taxes;  his  pur- 
chase amounts  to  a  payment  of  the  taxes. 

Appeal  from  chancery  court,  Lincoln  coun- 
ty; H.  C.  Conn,  Chancellor. 

Bill  by  P.  J.  Cassedy  against  Clara  Ann 
Smith.  From  a  Judgment  in  favor  of  com- 
plainant, defendant  appeals.    Reversed. 

Plaintiff  filed  his  bUI  against  all  the  world, 
seelclng  to  have  his  tax  titles  to  certain  lands 
in  Lincoln  county  confirmed.  The  bill  was 
filed  March  19,  1895,  alleging  that  the  lands 
were  delinquent  for  the  taxes  for  the  year 
1881,  and  were  sold  by  the  tax  collector  on 
the  first  Monday  in  March,  1892,  and  pur- 
chased by  him.  Appellant  appeared,  and, 
on  her  application,  was  made  party  defend- 
ant, and  defended  as  to  the  N.  W.  %  of  N. 
W.  )4,  section  29,  town  7,  range  6  B.     She 


alleged  In  her  bill  that  she  Is  the  owner  of 
said  land,  and  had  been  since  11th  of  July, 
1892,  when  she  acquired  a  title  to  the  lands 
from  the  United  States  government.  She  dis- 
claims all  knowledge  of  the  sale  for  taxes  in 
1892,  but  denies  that  the  lands  were  delin- 
quent for  the  year  1891,  she  says,  because 
the  title  was  then  in  the  United  States  gov- 
ernment and  was  not  subject  to  taxation. 
She  charges  that  on  the  5th  of  March,  1888, 
the  land  was  sold  by  the  tax  collector  of 
Lincoln  county  for  the  taxes  pretended  to  be 
due  for  1887,  and  was  then  purchased  by 
complainant,  and  that  at  the  time  of  the 
pretended  tax  sale,  In  1892,  it  was  errone- 
ously assessed  to  complainant;  that  the  land 
was  not  subject  to  taxation  for  either  of  the 
years  1887  or  1891;  and  that  the  sales  for 
taxes  were  void.  The  answer  was  made  a 
cross  bill,  and  cancellation  of  complainant's 
deed  was  prayed  as  cloud  upon  her  title. 
0)mplainant  answered  the  cross  bill,  deny- 
ing its  allegations,  alleging  that  defendant 
was  the  owner  of  the  land  at  the  time  of 
the  tax  sale,  in  1892,  but  since  the  period  of 
redemption  had  expired  she  had  ceased  to  be 
the  owner.  On  the  trial  defendant  showed 
that  she  homesteaded  the  land  in  1885,  and 
made  full  proof  December  1,  1891,  and  re- 
ceived a  patent  July  11,  1892.  The  assess- 
ment roll  for  the  year  1887  showed  that  the 
lands  were  assessed  to  an  unknown  owner, 
and  that  they  were  dalmed  by  P.  J.  Cassedy. 
The  records  of  the  chancery  clerk's  office 
had  been  destroyed  by  fire,  but  an  abstract 
book  made  by  the  chancery  clerk  showed 
that  the  then  tax  collector  made  deed  to 
these  lands  to  P.  J.  Cassedy,  March  5,  1888. 
The  chancery  clerk  testified  that  Cassedy 
went  Into  the  court  house  some  time  prior  to 
the  burning  of  the  court  house.  In  1893,  and 
claimed  to  have  a  tax  title  to  the  land.  The 
assessment  roll  for  the  year  1887  showed 
that  the  lands  were  that  year  assessed  to  P. 
J.  Cassedy.  From  a  decree  confirming  com- 
plainant's tax  title,  defendant  appealed. 

Chrisman  ft  Brennan,  for  appellant  A.  C. 
McNalr,  for  appellee. 

WHITFIELD,  J.  It  Is  true  that  taxes 
are  a  charge  In  rem,  and  that  the  ownership 
of  the  land  is  immaterial  to  the  right  and 
power  of  the  state  to  sell  for  taxes.  But  It 
does  not  at  all  follow  from  this  that  a  particu- 
lar person  may  not  sustain  such  relation  to  the 
land,  and  may  not  so  conduct  himself  with 
respect  to  it  as  to  be  estopped  to  buy  at  a  tax 
sale.  The  state  in  such  case  will  get  its  taxes, 
but  he  will  not  get  the  land.  We  thhik  it 
clear  that  appellee's  relation  to  this  land,  and 
bis  dealing  with  respect  to  it,  have  been  such 
that  he  acquhred  no  title  at  the  sale  for  taxes 
in  March,  1892,  if  any  such  sale  there  was. 
The  appdlant  is  entitled  to  the  relief  prayed  in 
her  cross  bill.  Decree  reversed,  and  cause  re- 
manded, to  be  proceeded  with  in  accordance 
with  this  opinion. 
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MEYEIRS  T.  STATE. 
(Sapreme  Court  of  MissisBippi.    April  25,  189&) 

HOMIOIDB  —  EyIDBNOB. 

The  fact  that  a  slayer  was  a  trusty,  guard- 
ing other  convicts,  did  not  authorize  him  to  kill 
another  convict,  by  intentionally  pointing  a  gun, 
which  was  accidentally  discharged;  and  he 
might  well  have  been  convicted  of  murder. 

Appeal  from  circuit  conrt,  Bolivar  county; 
F.  A.  Montgomery,  Judge. 

Alex  Meyers  was  indicted  for  murder. 
From  a  judgment  against  defendant,  he  ap- 
peals.   Affirmed. 

Appellant  was  convicted  of  intentionally 
pointing  a  gun  at  Jerry  Davis,  which  was 
accidentally  discharged,  and  killing  Davis. 
The  Indictment  was  for  murder.  The  evi- 
dence for  the  state  was  to  the  effect  that 
Davis  was  a  convict  on  a  county  farm,  and 
appellant  was  also  a  convict  on  same  farm, 
but  appellant  was,  at  the  time  of  the  killing, 
guarding  the  other  convicts;  that  Davis  step- 
ped aside  to  answer  a  call  of  nature,  when 
appellant  idmed  his  gun  at  him,  and  shot 
him,  from  the  effects  of  which  he  died.  De- 
fendant's evidence  was  to  the  effect  that  the 
gun  was  accidentally  discharged  while  In 
the  hands  of  the  defendant.  The  jury  were 
instructed  that  If  they  believed  beyond  a  rea- 
sonable doubt  that  defendant  intentionally 
aimed  the  gun  at  deceased,  and  it  was  acci- 
dentally discharged,  they  might  return  a  ver- 
dict as  above.  The  giving  of  this  instruction 
Is  the  action  principally  complained  of  by 
appellant  Defendant's  motion  for  a  new 
trial  was  overruled,  and  he  appealed. 

B.  H.  Moore,  for  appellant.  Wiley  N. 
Nash,  Atty.  Gen.,  for  the  State. 

WOODS,  O.  J.  The  appellant  might  well 
have  been  convicted  of  murder;  but  the  jury 
mercifully  adopted  the  view  suggested  by 
some  of  the  evidence  offered  for  the  accused, 
—that  he  was  guilty  of  intentionally  pointing 
a  gun  at  the  deceased,  which  was  accidental- 
ly discharged,  and  deceased  was  thereby  kill- 
ed. The  fact  that  the  slayer  was  a  trusty, 
guarding  other  convicts,  neither  authorized 
him  to  kill  purposely,  nor  to  kill  by  intention- 
ally pointing  a  gun.  which  was  accidentally 
discharged.  See  Thomas  v.  State,  73  Miss. 
46,  19  South.  195,  and  Brown  v.  Weaver  (de- 
cided at  the  present  term),  23  South.  388. 

Affirmed. 


(75  Ml88.  763) 
PEOPLE'S  BANK  OF  BILOXI  v.  SMITH 

et  al. 
(Supreme  Oourt  of  Mississippi.    April  11,  189&) 

Oarnishmbnt— Claims  op  Third  Parties— Issues 
—Fraudulent  Transfer. 
1.  A  plaintiff  cannot  suggest  for  the  garnishee 
that  a  third  party  claims  funds  in  his  hands, 
but  this  must  be  done  by  the  garnishee,  under 
Oode  1892,  §  2143,  which  requirement  i?  a  con- 
dition precedent  to  such  person  becoming  a 
party. 


2.  The  garnishee  answered,  setting  up  that 
he  had  no  funds  belonging  to  the  debtor. 
Plaintiff  traversed  the  answer,  asserting  that 
garnishee  held  money  of  the  debtor  in  the  name 
of  his  wife.  Hdd,  that  it  was  competent  to  de- 
termine that  issue  in  the  garnishment  proceed- 
ings. 

3.  Plaintiff  in  a  garnishment  proceeding  may 
set  aside  a  fraudulent  transfer  by  a  debtor  to 
a  third  party,  though  the  debtor  cannot. 

Appeal  from  circuit  court,  Harrison  county; 
T.  A.  Wood,  Judge. 

Garnishment  by  Smith  Bros.  &  Go.  against 
the  People's  Bank  of  Biloxt  Judgment  for 
plaintiffs.    Garnishee  appeala.    Affirmed. 

Smith  Bros.  &  Go.  obtained  a  judgment 
against  J.  A.  Bellandl.  On  the  27th  of  Febru- 
ary, 1807,  they  sued  out  a  writ  of  garnishment 
based  on  this  Judgment  whereon  appellant  was 
summoned  as  Bellandi's  garnishee.  A  written 
notice  was  served  on  appellant  by  the  attorneys 
of  appellees  to  the  effect  that  money  then  on 
deposit  with  appellant  in  the  name  of  Marie 
Bellandl  was  In  fact. the  property  of  the  debt- 
or. Appellant  answered  that  it  was  Indebted 
to  J.  A.  Bellandl  hi  the  sum  of  15  cents.  Ap- 
pellees contested  this  answer,  the  traverse  set- 
ting forth  that  appellant  had  in  its  hands  a 
sum  of  money  unlmown  to  them,  claimed  by 
Marie  Bdlandi,  but  which  was  in  fact  the 
property  of  the  debtor.  It  prayed  that  Mrs. 
Bellandl  be  required  to  appear  and  contest  with 
appellees  her  right  to  the  money.  She  was  so 
summoned,  but  did  not  appear.  From  a  judg- 
ment in  favor  of  appdlees  an  appeal  was  taken 
to  the  circuit  court  In  the  drcuit  court  appel- 
lant moved  to  strike  from  the  ffies  the  sugges- 
tion that  the  money  in  appellant's  hands  was 
not  the  money  of  Mrs.  Bellandl  and  the  re- 
quirement that  she  be  requhred  to  appear  and 
interplead.  This  motion  was  overruled.  A 
trial  was  then  had  on  the  question  of  title  to 
the  money,  which  resulted  in  a  .verdict  and 
judgment  for  appellees.  From  that  judgment 
the  garnishee  appealed. 

Mayes  &  Harris  and  E.  M.  Barber,  for  ap- 
pellant   White  &  Neville,  for  appellees. 

WHITFIELD,  J.  It  is  true,  as  held  in  Por- 
ter V.  West  64  Miss.  548,  8  South.  207,  that  the 
plaintiff  in  attachment  has  no  right  to  suggest 
for  the  garnishee,  that  a  third  party  claims  the 
fund  in  the  hands  of  the  garnishee;  that  sug- 
gestion being  permitted  to  be  made  by  the  gar- 
nishee to  protect  him  against  a  possible  double 
payment  of  the  debt  garnished.  But  the  case 
holds  nothhig  further  than  that  in  order  to 
make  such  third  party  a  party  litigant  to  the 
issue  as  between  the  plaintiff  and  himself  (the 
garnishee  in  such  case  not  himself  making 
any  contest  but  paying  the  money  into 
court,  and  being  discharged),  the  garnishee 
must  suggest  that  such  third  party  has  a 
claim.  Ck>de  1892,  fi  2143.  In  order  that 
the  third  party  may  thus  become  a  party  to 
the  record,  and  ^'contest  with  the  plaintiff 
the  right  to  the  money,  debt  or  property," 
it  is  a  statutory  condition  precedent  **that  he 
must  be  suggested  by  the  garnishee  as  such 
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claimant,  and  be  made  such  party  litigant  as 
a  result  of  such  suggestion  by  the  garnishee." 
West  was  an  assignee,  in  a  general  assign- 
ment for  creditors,  and  voluntarily  came  in, 
propounding  a  claim  to  the  debts  due  the  as- 
signors by  the  garnishees;  they,  the  gar- 
nishees, having  admitted  they  owed  the 
debts  to  the  assignors,  and  not  having  sug- 
gested that  any  third  party  had  any  claim 
to  them.  That  is  the  whole  extent  of  that 
case.  It  is  no  authority  for  the  proposition 
that  a  garnishee  who  has  been  summoned 
as  such,  and  "notified"  that  the  fund  he 
holds  is  claimed  by  a  third  party,  and  who 
(instead  of  protecting  himself  under  the 
statute,  by  paying  the  money  into  court,  and 
having  the  claimant  summoned  to  "contest 
with  the  plaintiflr  the  right  to  the*'  fund) 
himself  elects  to  litigate  with  the  plaintiff 
the  issue  that  ought  to  be  litigated  by  the 
claimant,  can  object  to  the  trial,  in  this  pro- 
ceeding, of  the  issue  tendered  by  the  traverse 
of  his  answer.  Mrs.  Bellandi  did  not  contest 
this  issue  in  the  circuit  court  The  appel- 
lant voluntarily  did  it  for  her.  That  issue 
arose  on  the  traverse  of  appellant's  garnish- 
ment answer,  and  was  whether  the  money 
in  bank  deposited  to  the  credit  of  Mrs.  Be- 
laud! was,  in  fact,  the  money  of  the  debtor 
in  attachment,  her  husband,  by  reason  of  a 
fraudulent  transfer  of  it  to  her  by  him. 
'This  special  statutory  proceeding  was  bor- 
rowed from  equity  Jurisprudence."  Kellogg 
V.  Freeman,  50  Miss.,  at  page  130.  And  we 
think  it  is  settled  by  the  Oodd's  Case,  60 
Miss.  549;  Id.,  61  Miss.  351,— that  this  in- 
quiry can  be  made  in  this  proceeding,  on  the 
traverse  of  the  garnishee's  answer.  The 
point  made  here,  that  this  is  using  garnish- 
ment process  as  a  bill  in  equity  to  set  aside 
a  fraudulent  transfer,  must  surely  have  been 
considered  by  the  court  in  61  Miss.  351.  Be- 
sides, a  careful  examination  of  the  authori- 
ties has  satisfied  us  that,  on  principle  and 
authority,  the  view  announced  is  the  sound 
one.  Gases  cited  by  learned  counsel  for  ap- 
pellant do  not  sustain  their  contention.  Har- 
ris V.  Insurance  Co.,  35  Conn.  310,  does  not 
touch  the  question.  In  Toomer  v.  Randolph, 
60  Ala.  356,  it  was  held  that  in  that  state,  in 
an  action  at  law,— the  mortgage  there  creat* 
tng  an  estate  in  the  land  in  the  mortgagee,— 
the  rents  collected  by  the  mortgagee  who 
was  in  possession  were  his  (the  mortgagee's) 
property,  and  not  the  mortgagor's,  and  of 
course  not  garnishable  as  the  mortgagor's. 
So  in  Johnson  v.  Brant,  38  Kan.,  at  page  759, 
17  Pac,  at  page  794,  the  court  states  that 
the  money  paid  Into  the  bank  on  Johnson's 
mortgage  was  never  thereafter  Olark's 
money,  the  defendant  It  had  become  John- 
son's money,  he  holding  a  mortgage  on  lands 
on  which  the  money  was  realized,  executed 
by  Clark.  This  money  Clark's  agent,  Payne, 
paid  Johnson's  agent,  the  bank,  on  Clark's 
admitted  valid  debt  to  Johnson.  How  could 
the  bank  be  garnished  as  owing  Clark,  John- 
son's money  collected  on  his  mortgage?   The 


distinction  is  plain.  Kearney  v.  Nixon,  19 
La.  Ann.  16,  was  an  effort,  by  various  irrele- 
vant interrogatories,  to  get  out  of  the  gar- 
nishee evidence,  and  then,  on  that  evid^ice, 
to  have  property  owned  by  the  garnishee 
subjected  to  plaintiff's  demands.  The  prop- 
erty in  that  case  was  claimed  by  the  gar- 
nishee as  his  own,— not  belonging  to  any- 
body else  in  any  way,  or  claimed  by  any- 
body else.  That  is  not  this  case.  The  bank 
here  does  not  claim  to  be  the  owner  of  the 
money,  the  deposit,  in  any  absolute  sense; 
so  as,  for  example,  that  it  does  not  owe  Mrs. 
Bellandi  the  amount  of  the  deposit.  It 
claims,  it  is  true,  that  the  relation  of  debtor 
on  its  part  exists  to  Mrs.  Bellandi,  in  whose 
name  the  deposit  was  made,  not  that  it  is  not 
liable  to  Mrs.  Bellandi,  as  the  real  owner  of 
the  deposit,  in  any  event  as  was  the  exact 
dalm  in  the  Keamey-Nlxon  case.  But  the 
very  question  at  issue  here  is,  to  whom  does 
the  deposit,  in  fact  belong,— Mr.  or  Mrs. 
Bellandi?  And  that  it  was  competent  to  in- 
vestigate and  settle  that  Issue,  made  by  the 
traverse  of  the  garnishment  answer.  In  this 
proceeding,  is,  we  think,  well  settled.  Dodd's 
Case,  supra;  Drake,  Attachm.  $§  458,  598; 
Wap.  Attachm.  p.  213;  Kesler  r.  St  John, 
22  Iowa,  565;  8  An|.  &  Bug.  Enc.  Law  (1st 
Ed.)  p.  1180;  Fearey  v.  Chimmlngs,  41  Mich. 
376,  1  N.  W.  946;  Van  Ness  v.  McLeod,  2 
Idaho,  1149,  31  Pac.  79& 

The  case  of  Doggett  v.  Insurance  CJo.,  19 
Mo.,  at  page  203,  cited  by  appellant's  coun- 
sel, squarely  supports  our  view,  and  correctly 
distinguishes  Van  Winkle  v.  McKee,  7  Mo. 
435,  the  court  saying:  "When  a  person  is 
summoned  as  a  debtor  of  the  defendant,  and 
in  his  answer  states  the  fact  of  an  assign- 
ment of  the  debt  to  a  third  person,  if  such 
assignment  is  fraudulent  as  to  the  plaintiff, 
who  is  an  execution  creditor,  then  the  gar- 
nishee is,  so  far  as  that  proceeding  is  con- 
cerned, the  debtor  of  defendant,  and  not  of 
his  assignee,  and  may  be  required  to  pay  the 
money  to  satisfy  the  plaintiff's  Judgment 
There  Is  no  other  Inconvenience  in  proceed- 
ing to  determine  the  question  of  the  valid- 
ity of  the  assignment  in  this  case  than  would 
arise  in  any  case  in  which  a  garnishee  ad- 
mitted himself  to  have  been  the  debtor  of 
the  defendant,  and  then  stated  that  some 
third  person  claimed  the  debt  as  assignee. 
In  all  such  cases  the  plaintiff  has  the  right 
to  have  the  fact  tried  whether  the  garnishee 
is  still  the  debtor  of  the  defendant  so  as  to 
be  liable  to  pay  his  Judgment"  The  case  of 
Hutchins  V.  Hawley,  9  Vt.  295,  is  plainly  dis- 
tinguishable on  several  grounds.  The  prin- 
ciple is,  of  course,  limited  by  the  considera- 
tion that  the  garnishee  cannot  be  held  for 
more  than  he  had  when  served— for  funds 
he  had  previously  parted  with— in  this  pro- 
ceeding, as  held  in  Fearey  v.  Cummlngs,  41 
Mich,  at  page  384,  1  N.  W.  at  page  946.  Or- 
dinarily, the  plaintiff  has  no  larger  right 
agfiinst  the  garnishee  than  the  debtor  has; 
but  in  case  of  a  fraudulent  transfer  by  a 
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debtor  to  a  third  party,  the  plaintiff  may  set 
It  aside,  though  the  debtor.  In  pari  delicto, 
cannot    Drake,  Attachm.  f  458;  Van  Nees 
T.  McLeod,  2  Idaho,  1150,  81  Pac  T08. 
Affirmed. 


C7S  Miss.  777) 

LADNIBR  T.  LADNIBB. 
(Bopreme  Oonrt  of  MlsslBslppl.    April  18, 1808.) 

Dbbds— Dbsobiption— Pabol  Etidbxob. 

An  omission  of  the  county  and  state  where- 
in situated  from  the  description  of  lands  con* 
Teyed  by  reference  to  a  township  and  section 
established  by  soYernment  suryey  Is  a  latent 
ambiguity,  capable  of  explanation  by  parol* 

Appeal  from  circuit  court,  Harrison  coun- 
ty; T.  A.  Wood,  Judge. 

This  la  an  action  of  ejectment,  brought  by 
Joseph  Ladnier  against  Clozelle  Ladnier,  for 
the  possession  of  80  acres  of  land  in  Harrison 
county.  Joseph  Ladnier  bought  80  acres  of 
land  from  Albert  Herrin  and  his  wife,  and 
obtained  his  deed  on  the  24th  day  of  Febru- 
ary, 1896;  and,  after  getting  the  deed,  he 
met  the  appellant,  Closelle  Ladnier,  and  told 
aim  that  he  (Joseph  Ladnier)  had  bought  two 
40's  of  land  from  Albert  Herrin,  being  the 
same  land  which  lay  over  next  to  Tom  Her- 
oin's, the  brother  of  Albert  Herrin.  Joseph 
Ladnier  failed  to  put  his  deed  on  record  at 
once,  for  the  reason  that  he  lived  about  25 
miles  from  the  court  house.  A  short  time 
after  this,  Clozelle  Ladnier  procured  a  deed 
to  the  same  land  from  Albert  Herrin  and  his 
wife,  and  Immediately  entered  the  chancery 
clerk's  office,  and  Inquired  of  the  derk  if  any 
deed  to  the  said  lands  had  been  filed  in  the 
office;  and,  being  told  there  had  been  none, 
he  ffied  his  for  record,  it  being  the  6th  day 
of  March,  1896.  On  March  27th  following, 
Joseph  Ladnier  filed  in  the  same  office  the 
deed  he  obtained  on  the  24th  of  February, 
which  deed  the  appellant  contended  was  not 
sufficient.  In  that  It  did  not  state  in  what 
county  and  state  said  land  lay.  At  the  trial 
In  the  court  below.  Judgment  was  rendered 
In  favor  of  complainant,  and  defendant  ap- 
pealed.   Affirmed. 

W.  O.  Bvans,  Jr.,  and  J.  M.  Shivers,  for 
appellant  Blayes  &  Harris,  B.  M.  Barber, 
and  T.  y.  Noland,  for  appellee. 

WOODS,  O.  J.  Whether  the  appellant  had 
actual  notice  of  appellee's  pnrcnase  of  the 
land  in  controversy  prior  to  his,  appellant's 
purchase  of  them  was  a  question  of  fact  for 
the  Jury,  and  the  Jury  has  found  that  ap- 
pellant had  such  notice.  That  finding  Is 
abundantly  supported  by  evidence,  and  we 
cannot  disturb  It,  Was  appellee's  deed  from 
Herrin  void  because  of  the  omission  to  name 
the  county  and  state  In  which  the  lands 
were  situate?  State  and  county  boundaries 
were  not  considered  In  the  making  of  gov- 
ernmental surveys  of  the  public  lands,  and 
the  Insertion  of  the  state  and  county  would 


only  serve  the  purpose  of  Identifying  lands 
properly  described  by  sections,  townships, 
and  ranges.  On  the  face  of  this  deed  there 
Is  no  ambiguity  apparent  The  ambiguity 
lurks  In  the  thing  conveyed,  and  is  brought 
to  light  by  extrinsic  facts  disclosed  in  an  ef- 
fort to  apply  the  description,  and  the  uncer- 
tainty thus  created  may  be  removed,  ordi- 
narily, by  evidence  of  the  same  character. 
In  Hanna  v.  Renfro,  82  Miss.  126,  the  omis- 
sion of  state  and  county  was  held  to  be  a 
latent  ambiguity,  and  susceptible  of  explana- 
tion. In  Poacher  v.  Strauss,  47  Miss.  353. 
the  omission  of  state  and  county  was  held 
to  create  an  ambiguity  susceptible  of  ex- 
planation by  parol  evidence,  the  court  In  Its 
opinion  citing  and  following  Hanna  v.  Ren- 
fra  In  Lewis  v.  Seibles,  66  Miss.  251,  8 
South.  652,  the  omission  from  the  tax  col- 
lector's deed  of  state  and  county  was  held  to 
present  no  ambiguity  at  all;  and  this  ruling 
went  upon  the  presumption  of  performance 
of  official  duties  by  officers  charged  with 
the  assessment  and  collection  of  taxes,  as  be- 
ing sufficient  to  supply  the  state  and  county 
when  omitted  from  a  tax  collector's  deed. 
Looking  beyond  our  own  decisions,  we  find 
that  It  has  several  times  been  held  by  the 
supreme  court  of  Michigan  that  the  omission 
from  a  deed  of  state  and  county,  when  the 
land  Is  described  by  section,  township,  and 
range,  is  not  void  for  uncertainty,  and  that 
extrinsic  facts  may  be  proved  to  apply  the 
deed  to  the  property  sought  to  be  conveyed. 
See  Mee  v.  Benedict,  98  Mich.  260,  57  N.  W. 
176,  and  the  three  other  cases  there  cited. 
In  Butler  v.  Davis,  5  Neb.  621,  It  was  held  that 
a  deed  was  not  void  for  uncertainty  which 
failed  to  name  state  and  county,  and  that 
parol  evidence  was  admissible  to  Identify 
the  lands  intended  to  have  been  conveyed. 
The  sound  rule  on  the  subject  of  ambigui- 
ties is  well  stated  in  the  case  of  Schlottman 
V.  Hoffman,  78  Miss.  188,  18  South.  893. 
After  declaring  that  the  ambiguity  In  the 
wHl  in  that  case  was  a  patent  one.  Cooper, 
G.  J.,  said:  "But  It  Is  not  true  that  an  am- 
biguity appearing  on  the  face  of  the  paper. 
If  that  alone  be  looked  to,  cannot  be  ex- 
plained by  parol,  nor  that  all  latent  ambigui- 
ties may  be.  When  the  parol  evidence  is  for 
the  purpose  of  adding  a  material  term  to  an 
Instrument,  or  where  the  court,  having  look- 
ed to  the  circumstances  of  the  parties,  the 
subject-matter  of  the  Instrument  and  all 
proper  collateral  facts,  remains  uncertain  as 
to  what  the  meaning  of  the  written  words 
Is,  a  patent  ambiguity  appears,  which  parol 
evidence  cannot  aid.  1  Greenl.  Bv.  H  299, 
800."  Now,  applying  this  rule  to  the  case 
In  hand,  and  looking  to  the  evidence  offered 
on  trial  below  In  support  of  the  deed,  we  see 
the  drcnmstances  of  the  parties,  the  sub- 
ject-matter of  the  instrument,  and  the  prop- 
er collateral  facts;  and,  to  our  mind,  no  un- 
certainty as  to  the  meaning  of  the  written 
words  |p  the  deed  remains.    Affirmed. 
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(75  MU8.   M6) 

McMAHAN    V.    AMERICAN    BUILDINa    & 
LOAN  &  TONTINE  SAVINGS  ASS'N. 

(Supreme  Court  of  Mississippi.    April  18,  1898.) 

Trust  Deeds— Power  of   Balb   Btriotlt   Coir- 

STRUED— Priyilrqb  Tax— Valxoatiox 

OP  Contract. 

1.  Where  a  trust  deed  required  the  advertise- 
ment of  the  property,  on  default  in  the  pay- 
ment of  the  sum  secured  thereby,  by  publica^ 
tion  in  a  newspaper,  **for  four  weeks  next 
before  the  day  of  sale,"  an  advertisement  so 
made  that  nine  days  intervened  between  the 
day  of  the  last  publication  and  the  day  of 
sale  conferred  no  authorit7  to  sell,  and  there- 
fore a  sale  and  deed  by  virtue  of  such  adver- 
tisement were  void. 

2.  Under  Act  March  3,  1896,  validating  con- 
tracts made  when  no  privilege  tax  had  been 
paid,  by  the  payment  of  such  tax  and  damages 
at  the  rate  of  100  per  cent,  thereon  a  trust 
deed  made  to  a  loan  association  which  had  not 
paid  such  tax  was  validated  by  the  subsequent 
payment  of  doable  the  amount  Uiereof. 

Appeal  from  circuit  court,  Lauderdale 
county;  G.  B.  Huddleston,  Judge. 

Unlawful  entry  and  detainer  by  the  Ameri- 
can Building  &  Loan  &  Tontine  Savings  As- 
sociation against  J.  W.  McMahan.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

On'  the  5th  day  of  February,  1896,  J.  W. 
McMahan  borrowed  $760  from  the  appellee 
company,  and  gare  a  deed  of  trust  on  the 
land  sued  for.  The  deed  of  trust  authorises 
the  trustee  to  sell  after  conditions  broken, 
"at  public  vendue,  for  cash,  after  having  ad- 
vertised the  time,  terms,  and  place  of  sale 
for  four  weeks,  next  before  the  day  of  sale. 
In  a  weekly  or  dally  newspaper  published  in 
Lauderdale  county.  Miss."  After  default  In 
payments  by  appellant,  appellee  advertised 
the  property,  and  sold  It,  and  at  the  sale 
bought  It.  Appellant  declined  to  give  pos- 
session, and  appellee  brought  this  action  of 
unlawful  entry  and  detainer  to  recover  pos- 
session. Two  defenses  were  relied  on  by  de- 
fendant: (1)  The  property  was  not  properly 
advertised.  (2)  Plaintiff  had  paid  no  privi- 
lege tax  at  the  time  the  contract  was  made. 
In  the  circuit  court  a  Jury  was  waived,  and 
the  cause  was  tried  before  the  court  The 
proof  of  publication  Introduced  in  evidence 
showed  that  the  first  insertion  of  the  adver- 
tisement was  on  March  6,  and  the  last  inser- 
tion on  March  27, 1897.  The  sale  was  made 
April  5,  1897.  It  was  conceded  by  appellee 
that  at  the  time  the  loan  was  made,  it  had 
no  privilege  license,  but  two  privilege  tax 
licenses  for  $25  each,  dated  March  1,  1896, 
were  Introduced  In  evidence  to  show  that  ap- 
pellee had  complied  with  the  act  of  the  leg- 
islature of  March  3,  1896,  validating  con- 
tracts made  when  no  pirivilege  tax  had  been 
paid  by  the  payment  of  double  the  amount 
of  the  privilege  tax.  On  both  the  face  and 
back  of  these  privilege  licenses  the  sheriff 
made  the  following  indorsement:  "This  li- 
cense is  taken  out  to  date  Jan.  Ist,  1896, 
and  to  meet  the  provisions  of  an  act  to  raise 


revenue,  by  making  contracts  valid  which 
were  not  under  previous  laws.  Said  act  ap- 
proved March  3rd,  1896."  Plaintiff  intro- 
duced a  letter  from  the  auditor  of  public  ac- 
counts to  appellee,  directing  It  how  to  take 
advantage  of  this  act  of  the  legislature;  and 
the  sheriff  testified  as  to  instructions  he  re- 
ceived from  the  auditor.  Defendant  object* 
ed  to  the  introduction  of  all  this  evidence, 
and  the  objections  were  overruled.  From  a 
Judgment  for  plaintiff,  defendant  appealed. 

Amis  &  Dunn  and  Bthridge  &  McBeath, 
for  appellant    G.  O.  Hall,  for  appellee. 

WOODS,  0.  J.  By  the  terms  of  the  trust 
deed  from  the  appellant  to  appellee,  the  trus- 
tee therein  named,  and  his  successor,  ap- 
pointed as  thereiu  provided  for,  wer*  re- 
quired to  advertise  the  property,  on  default 
made  in  payment  of  the  sum  Intended  to  be 
secured  by  the  trust  deed,  in  some  newspa- 
per published  in  Lauderdale  county,  "for 
four  Weeks  next  before  the  day  of  sale,"  giv- 
ing time,  terms,  and  place  of  sale.  This  was 
his  sole  authority  to  sell,  and  he  was  bound 
to  comply  strictly  with  the  terms  of  the 
power  conferred  upon  him.  This  he  did  not 
do.  The  advertisement  made  by  the  trus- 
tee appeared  for  the  first  time  in  the  news- 
paper on  March  6,  1897,  and  the  fourth  and 
last  publication  was  made  on  March  27, 1897, 
whereby  nine  days  Intervened  between  the 
last-named  day  and  the  day  when  the  sale 
was  made,  on  April  5, 1897.  There  was  not 
therefore,  advertisement  of  sale  for  four 
weeks  next  before  the  day  of  sale,  as  re- 
quired by  the  terms  of  the  trust  deed,  and 
the  sale  thus  made  in  disregard  of  the  plain 
provisions  of  the  instrument  was  a  nullity, 
and  the  deed  made  to  the  purchaser  at  said 
sale  was  void.  In  the  absence  of  evidence 
that  the  sale  was  advertised  for  four  weeks 
next  before  the  day  of  sale,  the  Judgment  of 
the  court  below  should  have  been  for  appel- 
lant 

This  view  reverses  the  Judgment  appealed 
from,  but,  to  avoid  further  unnecessary  liti- 
gation and  delay,  we  think  proper  to  say 
that  we  find  no  other  reversible  error  in  the 
record  before  us.  The  letter  from  the  audi- 
tor to  H.  M.  McKay,  of  date  March  18,  1896, 
was  Incompetent  but  it  was  altogether 
harmless.  The  sheriff  of  Lauderdale  should 
have  received  the  privilege  license  tax  and 
the  damages  of  100  per  cent,  thereon  pre- 
cisely as  he  did,  without  any  Instruction 
from  the  auditor,  and  his  (the  sheriff's)  no- 
tation on  the  receipts  was  eminently  prudent 
and  proper.  In  any  view  that  may  be  tak- 
en, this  payment  of  $50  by  appellee  to  the 
sheriff,  under  the  act  of  the  legislature 
(chapter  89,  Acts  1896),  certainly  validates 
the  contract  made  by  appellee  with  appel- 
lant on  February  5,  1896;  and  if  the  appel- 
lee has  been  doing  business,  as  counsel  for 
appellant  think,  since  March  1,  1896,  when 
it  paid  the  tax  of  f  25  j|^  ^^^55^  f ^ 
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rate  of  100  per  cent,  thereon,  that  in  no  way 
affects  this  suit,  and  that  question  is  not  be- 
fore us.    Reversed. 


(76   Mi88.  S4) 

BEAVER  et  al.  r.  CRUMP  et  al. 

(Supreme  Court  of  Mississippi.    April  25,  1898.) 

Adoption   of    Minor— Heikship—Bpbcifio  Pbb- 

formancb. 

1.  The  adoption  of  a  minor  under  Code  1880, 

L1496,  requiring  the  benefits  to  be  conferred  to 
»  specifically  set  out,  does  not  include  heir- 
ship as  a  benefit,  unless  specifically  conferred. 
£a  petition  for  adoption,  under  Code  1880, 
§  1496,  stated  that  petitioner  proposed  to  deyise 
to  the  said  minor  all  the  balance  of  his  prop- 
erty that  he  did  not  specifically  devise  or  be- 
queath to  others.  Petitioner  died,  leaving  prop- 
erty undisposed  of.  The  minor  brought  suit, 
and  prayed  for  specific  performance  of  the  peti- 
tion as  a  contract  to  convey.  Held,  that  the  de- 
scription therein  was  too  indefinite  to  authorize 
a  decree  of  specific  performance. 

Appeal  from  chancery  court.  Clay  county; 
Baxter  McFarland,  Chancellor. 

Bill  by  Mrs.  Gary  Beaver  and  others 
against  Mrs.  Alice  Crump  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Re- 
versed. 

Crltz,  Beckett  &  Jones,  Critz, .  Beckett  & 
Leverett,  and  G.  A.  Evans,  for  appellants. 
Mayes  &  Harris,  S.  M.  Roane,  and  J.  J.  Mc- 
Clellan,  for  appellees. 

WOODS,  C.  J.  The  appellants,  as  the  legal 
heirs  of  one  Seth  P.  Pool,  exhibited  their 
bill  In  the  chancery  court  of  Clay  county  on 
the  27th  day  of  April,  1897,  in  conformity  to 
the  provisions  of  "An  act  to  provide  a  record 
of  the  descent  of  property,  real  and  personal, 
in  cases  where  persons  die  wholly  or  partially 
intestate"  (Acts  1896,  pp.  102,  108),  seeking 
thereby  to  have  themselves  declared  the  heirs 
at  law  of  said  decedent,  and  to  be  placed 
in  possession  of  his  estate,  and  seeking  to 
have  canceled,  as  a  cloud  upon  their  title,  the 
claim  of  Mrs.  Crump  to  the  estate,  as  de- 
cedent's sole  heir  under  certain  adoptive  pro- 
ceedings, which  are  fully  set  out  in  the  bill 
and  its  exhibits.  The  appellees  answered, 
fully  asserting  Mrs.  Crump's  title  to  the  es- 
tate under  the  Judgment  of  the  adoption  In 
the  adoptive  proceedings,  and,  making  their 
answer  a  cross  bill,  pray  that,  if  the  title  to 
the  estate  did  not  descend  to  her  as  the  adopt- 
ed daughter  of  the  decedent  by  virtue  of  the 
adoptive  proceedings  and  Judgment  thereon, 
then  that  the  court  will  decree  specific  per- 
formance upon  the  promises,  proposals,  and 
agreememts  of  the  decedent  to  devise  and  be- 
queath to  Mrs.  Crump  all  the  balance  of  his 
property  which  he  did  not  devise  or  bequeath 
to  others,  as  decedent  bound  himself  to  do  In 
his  petition  for  adoption,  and  as  the  court 
bound  him  by  its  Judgment  in  that  proceed- 
ing. The  cross  bill  also  prays  that  all  right, 
title,  claim,  and  interest  in  and  to  the  estate 
of  which  said  decedent  died  seised  and  pos- 
sessed be  devested  out  of  the  complainants  as 


a  doud  upon  Mrs.  Crump's  title.  To  this 
cross  bill,  appellants  demurred,  and  assigned 
27  causes  of  demurrer.  We  need  not  set  out 
the  grounds  specifically.  Generally,  they 
aver  that  there  is  no  equity  on  the  face  of  the 
cross  bill;  that  the  contract  of  which  is 
sought  specific  performance  by  the  cross  bill 
is  void,  under  the  statute  of  frauds;  that  the 
contract  is  without  consideration;  and  that 
it  is  void  for  uncertainty. 

The  following  statement  of  the  facts  dis- 
closed by  the  record  before  us  will  show  the 
grounds  of  contention:  In  March,  1887,  Seth 
P.  Pool,  under  section  1496,  Code  1880,  pre- 
sented to  the  circuit  court  of  Clay  county  a 
petition  for  the  adoption  of  Alice  Hulsey,  a 
minor  (now  Mrs.  Crump,  one  of  the  appellees 
herein),  then  nearly  18  years  of  age,  and  for 
the  change  of  her  name  to  Alice  Hulsey  Pool, 
averring  that  said  minor  was  his  grandniece, 
and  that  she  had  been  raised  by  him  and  his 
wife  from  the  time  she  was  4  moivths  old. 
In  the  petition,  Mr.  Pool  states  that  he  pro- 
poses to  devise  to  said  minor  his  Sykes  plan- 
tation, containing  about  797  acres  of  land,  and 
worth  about  $16,000,  for  her  lifetime,  and 
after  her  death  to  the  heirs  of  her  body,  and, 
in  default  thereof,  to  her  next  nearest  of 
kin,  under  the  rule  of  descent  and  distribu- 
tion in  this  state,  and  without  power  to  in- 
cumber or  convey  the  same,  or  the  rents  and 
profits  thereof,  for  any  debts  of  her  husband, 
if  she  should  marry.  The  petitioner  also  stat- 
ed in  his  petition  that  he  proposes  to  devise 
or  bequeath  to  the  said  minor  all  the  balance 
of  his  property  that  he  does  not  specifically 
devise  or  bequeath  to  others.  On  the  hearing 
of  this  petition.  Judgment  was  entered  by  the 
circuit  court,  which  is  in  substantially  these 
words:  ''It  appearing  to  the  satisfaction  of 
the  court  that  all  the  allegations  of  said  peti- 
tion are  true,  and  that  all  the  parties  there- 
to consent  and  deshre  that  said  petition  be 
granted;  that  Seth  P.  Pool  is  to  devise  and 
bequeath  to  said  Alice  Hulsey  his  plantation 
in  Clay  county,  Mississippi,  known  as  his 
'Sykes  Plantation,'  described  in  said  petition; 
and  that  it  is  to  the*  best  interest  of  said 
minor  to  grant  said  petition:  It  was  there- 
fore considered  and  so  ordered  by  the  court 
that  the  said  petition  be  allowed,  said  adop- 
tion granted,  and  the  name  of  said  Alice  Hul- 
sey is  hereby  changed  to  Alice  Hulsey  Pool, 
and  that  she  be  entitled  to  all  the  benefits 
conferred  and  imposed  by  section  1496,  Code 
1880,  in  that  behalf  made  and  approved."  A 
few  months  thereafter,  Alice  Hulsey  Pool 
was  married  to  one  J.  L.  Crump,  the  other 
appellee  herein;  and  in  February,  1888,  the 
said  Seth  P.  Pool  executed  a  conveyance  to 
Mrs.  Crump  to  the  said  Sykes  plantation; 
and  in  July,  1895,  Mr.  Pool  executed  to  Mrs. 
Crump  a  conveyance  to  some  other  real  es- 
tate. In  December,  1896,  Mr.  Pool  died,  in- 
testate; and,  a  few  days  after  his  death,  J. 
L.  Crump  took  out  letters  of  administration 
on  Pool's  estate. 


The  questions  arising 
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cisely  stated  in  the  able  briefs  of  appellees' 
counsel,  viz.:  (1)  Does  Mrs.  Crump  take  Mr. 
Poors  estate  under  the  petition  and  Judg- 
ment of  adoption?  (2)  If  not,  can  she  have 
relief  against  appellants  in  her  present  suit, 
which  is  in  the  nature  of  one  for  specific  per- 
formance of  the  agreement  and  proposals  of 
Mr.  Pool  in  his  petition  for  adoption,  and  the 
judgment  of  the  court  thereon,  or  can  she 
have  relief  against  them  as  trustees  of  the 
legal  title,  under  the  bill  as  framed? 

It  will  be  well  now  to  advert  to,  and  briefly 
consider,  the  law  of  this  state  under  which  the 
adoption  proceedings  in  the  present  case  were 
had:  'The  circuit  courts  shall  have  power, 
upon  the  petition  of  any  person  within  their  re- 
spective Jurisdictions,  to  alter  the  name  of  such 
person,  to  make  legitimate  any  of  his  offspring 
not  bom  in  wedlock,  and  to  decree  said  off- 
spring to  be  the  heir,  or  Joint  heir,  of  the  pe- 
titioner; and  any  person  who  may  desire  to 
adopt  any  infant,  and  to  change  the  name  of 
such  infant,  may  present  his  petition  for  that 
purpose  to  the  circuit  court  of  the  county  in 
which  he  resides,  or  in  which  the  infant  may 
reside,  and  shall  state,  in  said  petition,  the 
name  and  age  of  said  Infant,  and  the  names 
of  the  parent  or  guardians.  If  they  be  living, 
the  name  proposed  to  be  given  to  such  infant, 
and  that  he  has  obtained  the  consent  of  the 
parents,  if  living,  or  of  the  guardians,  if  any 
there  be,  and  of  the  Infant  if  over  the  age  of 
fourteen  years,  to  the  adoption  and  change  of 
name  as  prayed  for;  and  shall  also  state  in 
said  petition  what  gifts,  grants,  bequests  or 
benefits  he  proposes  to  make  or  confer  upon 
such  infant;  and  the  court  shall  hear  the 
proofs,  and  if  satisfied  that  the  allegations  of 
the  petition  are  true,  and  that  the  interest  and 
welfare  of  such  infant  will  be  promoted  by 
such  adoption,  may  decree  that  such  child  be 
adopted  by  the  petitioner,  and  that  the  name 
be  changed  to  the  name  proposed,  and  that 
said  infant  shall  thereafter  be  called  by  that 
name;  and  that  such  infant  so  adopted,  shall 
be  entitled  to  all  the  benefits  proposed  by  the 
petitioner  to  be  granted  and  conferred;  and 
thereafter  the  said  petitioner  shall  have  and 
exercise  over  such  infant,  ail  such  power  and 
control  as  parents  have  over  their  own  chil- 
dren. •  •  •  If  the  prayer  of  the  petitioner 
be  granted,  in  whole  or  in  part,  the  proceedings 
and  decree  shall  be  recorded  in  the  final  record 
of  Judgments.''  Code  1880,  S  1486.  The  stat- 
ute is  wholly  unlike  those  of  the  most  of  the 
states  of  the  Union,  and  is  shnilar  hi  some  re- 
spects to  those  of  only  two  states,  so  far  as  we 
have  been  able  to  ascertain.  Resort  to  adju- 
dications of  foreign  courts  on  dissimilar  stat- 
utes will  therefore  afford  us  little  or  no  as- 
sistance in  interpreting  our  own  statute.  For- 
tunately, the  statute  is  unambiguous  and  sim- 
ple, and  is  susceptible  of  easy  construction. 
In  so  far  as  it  is  an  adoption  statute,  it  covers 
two  classes  of  cases:  (1)  On  petition  of  any 
person,  the  court  has  the  power  conferred  to 
make  legitimate  any  of  the  offspring  of  the 
petitioner  not  bom  in  wedlock,  and,  further- 
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more  and  specifically,  to  decree  said  offspring 
thus  legitimated  to  be  the  heir  or  Joint  heir  of 
the  petitioner.  Heirship  for  the  children  of 
one's  own  blood  bom  out  of  wedlock,  after  their 
legitimation,  is  the  plain  purpose  of  the  law 
in  dealing  with  such  children.  (2)  On  petition 
of  any  person  who  may  desire  to  adopt  any 
infant,  and  to  change  its  name,  the  petitioner 
therein  stating  what  grants,  giftii,  bequests,  or 
benefits  he  proposes  to  make  or  confer  on  the 
infant,  the  court  may  decree  the  adoption  of 
the  infant  by  the  petitioner,  and  that  the  name 
be  changed  to  that  proposed,  and  that  all  the 
benefits  proposed  by  the  petitioner  be  granted 
and  conferred,  or  the  prayer  of  the  petitioner 
may  be  granted  in  whole  or  In  part  But  in 
this  class  there  is  no  heirship  embraced  in  the 
terms  of  the  statute,  unless  heirship  be  one  of 
the  benefits  proposed  to  be  conferred  on  the 
infant  by  the  petitioner.  The  adoption  in  this 
class  carries  with  it  only  the  specific  gifts, 
grants,  bequests,  and  benefits  provided  in  the 
petition.  The  petitioner  may  propose  much  or 
little,  and  the  adoption  decree  can  only  secure 
to  the  Infant  the  particular  benefits  proposed. 
This  is  not  ^'adoption,"  in  the  general  and  un- 
restricted sense  of  that  term;  and  the  court 
may  even  grant  the  prayer  of  the  petitioner  hi 
part  only,  as  may  appear  to  be  for  the  In- 
fant's best  interests. 

As  to  appellants'  contention  that  there  is 
no  sufficient  consideration  to  uphold  the  pro- 
posals and  agreements  of  the  contract  entered 
into  by  the  petitioner  in  the  adoption  proceed- 
ings, it  need  only  be  said  that  the  Judgment 
of  the  court,  on  the  petition  and  proceedings 
had  in  connection  therewith,  conclusively  de- 
termined that  question,  and  it  is  not  now  open 
to  revision  in  this  suit.  That  question  was 
committed  to  the  circuit  court,  and  its  Judg- 
ment settled  it 

Reference  to  any  of  the  other  questions  than 
that  raised  by  the  fourteenth  and  twenty-sixth 
grounds  of  demurrer  win  be  unnecessary,  in 
view  of  the  opinion  which  we  entertain  bb  to 
the  uncertainty  hi  the  description  of  the  prop- 
erty referred  to  in  the  petition  for  adoption 
and  the  Judgment  of  the  court  thereon.  In 
the  Judgment  itself  no  property  whatever  Is 
named  except  the  Sykes  plantation.  That 
property  the  petitioner  conveyed  to  Mrs.  Crump 
many  years  before  his  death,  and  with  it  we 
need  not  concern  ourselves.  Now,  conceding 
that  the  Judgment  of  the  court  which  decreed 
that  the  adopted  minor  "be  entitled  to  all  the 
benefits  and  subject  to  all  the  duties  and  lia- 
bilities conferred  and  imposed  by  section  1496 
of  the  Code  of  1880"  was  intended  to  embrace, 
and  did  embrace,  the  benefits  proposed  in  the 
petition  for  adoption,  it  is  clear  that  the  minor 
did  not  become  invested  with  the  title  to  the 
property  now  in  suit  In  any  of  the  modes  of 
acquiring  title  known  to  the  law.  The  estate 
of  Mr.  Pool  at  bis  death  descended  to  his  heirs; 
but,  if  the  argument  of  appellees'  counsel  be 
sound,  it  so  descended  clothed  with  a  trust  in 
appellees'  favor  by  the  adoption  proceedings; 

and  the  execution  of  this  trust 
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seeks,  In  this  action,  in  a  court  of  equity,  on 
the  ground  of  the  court's  Jurisdiction  to  compel 
specific  performance.  It  Is  important  here  to 
note  that  the  proposal  of  Mr.  Pool,  in  the  pe- 
tition for  adoption,  to  bequeath  and  devise  an 
unascertained  and  indefinite  portion  of  his  es- 
tate—vis. what  he  did  not  devise  or  bequeath 
to  others,— was  not  the  consideration  which 
moved  the  minor  or  her  father  and  guardian 
to  assent  to  the  adoption;  for,  without  doing 
any  violence  to  the  teims  of  the  petition  or 
those  of  the  court's  judgment  thereon,  Mr. 
Pool  retained  the  absolute  right  of  disposing 
of  his  entire  estate,  except  the  Sykes  planta- 
tion, during  his  lifetime,  by  gift  or  grant  to 
others,  and  by  devise,  at  his  death,  to  others 
than  Mrs.  Crump.  Mrs.  Crump  had  only  an 
expectation  of  becoming  the  object.  In  the 
future,  of  Mr.  Pool's  bounty;  and  this  indefi- 
nite and  uncertain  proposal  of  Mr.  Pool 
brought  him -under  no  legal  obligation  capa- 
ble of  specific  enforcement.  The  agreement 
of  the  petitioner  was  definite  and  certain  as 
to  the  Sykes  plantation,  but,  as  to  all  other 
property,  it  was  indefinite  and  uncertain. 
Everything  except  the  Sykes  plantation  was 
left  for  disposition  at  the  petitioner's  pleas- 
ure. The  most  favorable  view  which  can  be 
taken  for  appellees  conducts  to  the  conclu- 
sion that  the  petitioner,  by  devise,  would 
designate  particularly  what  property  other 
than  the  Sykes  plantation  should  pass  to 
Mrs.  Crump  at  his  death.  Did  she  acquire  a 
vested  right  to  any  particular  piece  of  prop- 
erty under  the  proposal  to  devise  whatever 
the  petitioner  did  not  devise  to  others?  Man- 
ifestly nort,  for  the  petitioner  might  part  with 
his  entire  estate  at  his  pleasure  during  his 
lifetime,  or  he  might  devise  all  to  others. 
Whatever  the  minor  might  acquire  in  the  fu- 
ture was  left  wholly  to  Mr.  Pool's  discretion 
and  designation,  to  be  thereafter  exercised 
and  made.  The  minor  only  had  the  expec^ 
tatlon  of  receiving,  as  the  object  of  Mr.  Pool's 
generosity,  some  indefinite  and  uncertain 
portion  of  Mr.  Pool's  estate.  It  is  elemen- 
tary learning  that  agreements  must  be  defi- 
nite and  certain  in  order  to  their  enforcement 
in  equity,  under  proceedings  akin  to  those  for 
specific  performance.  We  borrow  an  illus- 
tration from  the  brief  of  appellants'  counsel 
which  re-enforces  the  argument.  Suppose 
the  proposal  of  Mr.  Pool  had  been,  within  12 
months,  to  execute  and  deliver  a  will  by 
which  he  would  devise  and  bequeath  to  Mrs. 
Crump  what  he  did  not  devise  and  bequeath 
to  others;  could  Mrs.  Crump,  after  the  lapse 
of  the  12  months,  secure  specific  perform- 
ance of  the  proposal,  by  suit  for  that  pur- 
pose? If  the  court  should  undertake  to  se- 
cure specific  performance,  what  would  be  the 
result?  The  promisor  would  be  required  to 
make  a  will,  and  devise  and  bequeath  to  the 
promisee,— what?  Just  what  he  might  choose 
to  do;  nothing,  if  he  so  wished.  If  Mr.  Pool 
could.  In  such  case,  have  been  required  to  do 
nothing,  the  counsel  pertinently  ask,  "On 
what  principle  can  the  court  decree  Pool's 


heirs  to  do  more  than  Pool  himself  could 
have  been  requhred  to  do?"  To  our  mind  It 
seems  clear  that  what  Mrs.  Crump  was  to 
have  devised  and  bequeathed  wajs  wholly  yn- 
certain  and  indefinite,  and  that  she  only  had 
an  expectation  of  being  made  the  object  of 
Mr.  Pool's  future  and  further  bounty,  and 
that  specific  performance  cannot  be  decreed. 
Reversed  and  remanded. 


(75  Mi88.  746) 
ZACKRY  V.  MOBILE  &  O.  R.  (X). 
(Supreme  Court  of  MississippL  April  18, 1898.) 
CarribrS'Rbfusax.  to  Sell  Tiokbts. 
A  railroad  company  interposed,  as  a  de- 
fense for  refusal  to  sell  a  ticket  or  give  passage 
to  a  blind  man,  a  regulation  that  no  sick,  in- 
sane, or  blind  person  should  be  received  as  a 
{>a8senger,  unless  accompanied.  Plaintiff's  al- 
egations  were  that,  though  blind,  he  had  fre- 
quently traveled  alone  on  defendant's  road,  and 
had  great  ability  to  travel.  A  demurrer  by 
plaintiff  was  overruled.  Hdd  error,  since  every 
afflicted  person  could  not  be  excluded  by  an 
arbitrary  rule,  but  the  exclusion  should  de- 
pend upon  the  ability  of  each  person  to  travel 
alone. 

Appeal  from  circuit  court,  Clarke  county; 
E.  A.  White,  Special  Judge. 

Action  by  J.  R.  Zackry  against  the  Mobile 
&  Ohio  Railroad  Company.  Judgment  for 
defendant.    Plaintiff  appeals.     Reversed. 

Plaintiff  brought  this  suit  against  the  Mo- 
bile &  Ohio  Railroad  Company  to  recover 
damages  for  refusing  to  sell  him  tickets  over 
their  railroad,  and  to  carry  him  as  a  passen- 
ger. The  declaration  alleges  that  plaintiff 
is  in  robust  health,  and  capable  of  taidng 
care  of  himself,  and  the  only  disability  he 
has  is  that  he  is  blind;  but,  notwithstanding 
this,  he  has  made  a  comfortable  living,  and 
had  frequentiy  traveled  over  defendant's 
road,  and  had  always  conducted  himself  In 
a  gentiemanly  manner,  and  had  for  several 
years  traveled  over  defendant's  road  with- 
out complaint;  but  on  the  13th  of  March, 
1896,  he  applied  to  defendant's  agent  at 
Stonewall  Station  for  a  ticket,  and  that  the 
said  agent  refused  to  sell  him  a  ticket,  and 
that  afterwards  he  applied  again  for  a  tick- 
et over  defendant's  railroad,  and  the  agent 
refused  to  sell  him  a  ticket,  and  that  he 
then  waited  until  the  passenger  train  ar- 
rived, when  he  was  refused  passage  on  it; 
that  he  then  offered  double  the  price  of  the 
ticket  to  the  station  to  which  he  wished  to 
go,  but  was  again  refused  passage.  Defend- 
ant's special  plea  sets  up  that  plaintiff  ought 
not  to  recover,  because  the  defendant  made 
the  following  rule  and  regulation,  to  wit: 
'*No  sick,  insane.  Imbecile,  cripple,  invalid, 
or  blind  person  will  be  received  by  con- 
ductors, or  sold  tickets  by  agents,  for  trans- 
portation, unless  accompanied  by  some  per- 
son specially  charged  with  their  care  and 
comfort  while  traveling."  Plaintiff's  demur- 
rer to  this  plea  was  overruled,  to  which  he 
excepted.  Plaintiff  filed  a  replication  to  the 
special  plea;  and  it  was  agreed  that  the 
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declaratloii  contained  a  correct  statement  of 
the  facts,  except  as  to  the  ability  of  thd 
plaintiff  to  trayel;  and  it  was  agreed  that 
he  was  totally  blind,  bot  that  he  had  as 
mnch  skill  and  ability  to  travel  without  help 
or  attendance  as  any  blind  man  can  have, 
and  that  plaintiff  sostained  damages  in  the 
som  of  $400,  if,  on  the  facts,  defendant  was 
liable  for  such  damages;  that  defendant 
promulgated  and  kept  in  force  the  role  set 
out  in  the  special  plea;  and  that  the  agents 
and  conductor  refused  to  sell  tickets  and  to 
transport  plaintiff  on  its  trains,  as  set  out  in 
the  declaration,  because  he  was  blind.  On 
these  facts,  the  court  gare  a  peremptory  in- 
struction for  defendant.  There  was  a  ver- 
dict and  Judgment  accordingly.  Plaintiff's 
motion  for  a  new  trial  was  overruled,  and 
he  appealed. 

Buckley  &  Halsell  and  D.  W.  Heidelberg, 
fbr  appellant  J.  A.  P.  Campbell,  for  ap- 
pellee. 

wuitFIELI),  J.  The  demurrer  to  the  spe- 
cial plea  should  have  been  sustained.  The 
former  opinion  of  this  court  settled  this. 
The  blind  man  in  this  case  "had  at  the  times 
referred  to  in  thp  declaration,  when  he  ap* 
plied  for  tickets  and  permission  to  travel  on 
defendant's  cars,  as  much  skill  and  ability 
to  travel  without  help  or  attendance  as  any 
blind  man  could  have."  The  declaratton 
avers  that  though  blind,  he  was  otherwise 
qualifled  to  travel  on  the  railroad  cars,  and 
in  fact  had  traveled  for  several  years  con- 
stantly on  appeQee^s  railroad,  without  ob- 
jection. The  demurrer  to  this  declaration 
was  overruled,  and  the  present  demurrer  to 
the  special  plea  presents  the  same  objections, 
and,  of  course,  should  have  been  sustained. 
It  is  not  every  sick  or  crippled  or  infirm  per- 
son whoih  a  railroad  regulation  can  exclude, 
but  one  so  sick  or  so  crippled  or  so  infirm  as 
not  to  be  able  to  travd  without  aid.  And 
so  it  is  not  every  blind  person,  but  one  who, 
though  blind,  is  otherwise  incompetent  to 
travel  alone  on  the  cars;  otherwise,  we 
would  be  compelled  to  hold  that  one  suffer- 
ing from  sickness,  no  matter  how  slight,  or 
one  who  had  lost  an  arm  or  leg,  or  one,  no 
matter  how  active  physically,  and  no  matter 
how  expert  a  traveler,  if  merely  blind,  could 
be  shut  out  by  such  a  rule.  And  this  ought 
not  to  be,  and  cannot  be  sound  law.  We 
are  asked  to  hold  that  a  regulation  that  no 
blind  person  whatever,  no  matter  how  skill- 
ful or  expert  a  traveler  he  may  have  been,  or 
may  be,  and  no  matter  how  perfectly  quali- 
fied in  every  other  respect  may  travel  on 
cars  unaccompanied,  Is  a  reasonable  rule. 
This  cannot  be  sound.  Each  case  must  de- 
pend on  its  own  facts,  and  the  reasonable- 
ness of  the  refusal  to  sell  the  blind  person 
a  ticket  must,  on  principle,  depend,  not  on  a 
universal,  arbitrary,  and  undiscriminatlng 
rule,  like  this  one,  but  on  the  capacity  to 
travel  unaccompanied  of  the  particular  blind 


person,  as  shown  by  the  proof  on  that  point 
in  his  case.  Judgment  reveraed,  demurrer 
to  special  plea  sustained,  and  remanded. 


(75   Miss.   79S) 

BEILEY  V.  OARTEB. 

(Supreme  Court  of  MississippL    April  18,  1898.) 

HoaroAeis— Purchaser  at  Forscloburb  Salr-* 
RieHT  TO  Crops— Part  IBB. 

LOn  confirmation  of  a  sale  in  foredosure 
of  a  trust  deed,  title  to  all  crops  then  unBevered, 
and  to  only  such,  passes  to  the  purchaser. 

2.  The  fact  that  a  tenant  and  his  subtenants 
in  possession  were  not  made  parties  to  a  suit 
to  foreclose  a  deed  of  trust  does  not  alter  the 
rights  of  the  purchaser  at  the  foreclosure  sale, 
as  against  them. 

Xppe&l  from  circuit  court,  Wilkinson  coun- 
ty; W.  P.  Cassedy,  Judge. 

Action  by  J.  R.  Carter  against  J.  D.  Reiley. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

In  1889,  E.  O.  McKee  purchased  an  un- 
divided half  interest  in  a  tract  of  land  in 
Wilkinson  county  from  Abe  Meyer,  and  ex- 
ecuted a  deed  of  trust  on  it  to  secure  the 
purchase  money.  McKee  afterwards  pur- 
chased the  remaining  half  interest  in  the 
land  from  B.  M.  Britton  and  othera,  and  ex- 
ecuted a  deed  of  trust  of  it  to  secure  the 
purchase  money.  On  the  2(Hh  of  November, 
1885,  Meyer  brought  suit  in  the  chancery 
court  of  Wilkinson  county  to  foreclose  his 
deed  of  trust,  and,  in  December,  afterwards 
obtained  a  decree.  The  commissioner,  under 
this  decree,  conveyed  one-half  interest  in 
the  land  to  Meyer,  January  4,  1896;  and  in 
Biarch,  1896,  the  sale  was  confirmed,  and 
on  the  same  day  Meyer  conveyed  his  inter- 
est in  the  land  to  appellant,  J.  D.  Reiley. 
Under  the  decree  of  foreclosure,  a  writ  of 
assistance  was  issued  August  7,  1896,  to  put 
Reiley  in  possession.  In  January,  1896,  Brit- 
ton and  othera  brought  suit  in  the  chancery 
court  of  Amite  county  to  foreclose  their 
deed  of  trust  on  said  lands,  and  obtained  a 
decree  to  foreclose  it  A  commissioner  was 
appointed  to  foreclose  the  deed,  who  con* 
veyed  the  land  to  Britton  and  othera.  This 
decree  was  confirmed  July  24,  1896,  and  they 
conveyed  the  other  half  interest  in  the  land 
to  said  J.  D.  Reiley.  Under  this  decree  a 
writ  of  assistance  was  issued,  and  Reiley 
was  put  in  possession  of  the  entire  tract  of 
land  September  26,  1896.  On  the  12th  day 
of  December,  1895,  appellee,  Carter,  leased 
all  this  land  from  McKee  for  the  year  1896, 
and  went  into  possession  thereof.  He  sub- 
leased portions  of  the  land  for  that  year  to 
Charles  Lyons,  Dock  Moore,  and  Richard 
Moore,  and  appellant,  Reiley.  He  furnished 
supplies  to  Lyons  and  the  Moores..  On  the 
29th  of  September,  1896,  appellee  obtained 
from  the  Moores  and  Lyons  an  assignment 
of  their  crops  gn'own  on  the  place  that  year, 
In  payment  of  the  supplies  furnished  them. 
Reiley,  being  in  PO^^Jg^tfJ^SU^L^^ 
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charge  of  an  fhe  crops,  and  gathered  them. 
This  salt  was  brought  by  appellee,  Garter, 
to  recover  from  Relley  the  crops  that  had 
been  assigned  to  him.  Appellee  testified  that 
about  nine  bales  of  cotton  had  been  gathered 
when  Relley  was  put  in  possession,  in  Sep- 
tember. A  Jury  was  waived,  and  the  case 
was  tried  before  the  court.  There  was  Judg- 
ment for  the  plaintiff,  from  which  defend- 
ant appealed. 

Bramlette  &  Tucker,  for  appellant.  F.  A* 
McLialn  and  A.  O.  Shannon,  for  appellee. 

WHITFIELD,  J.  The  first  sale  under  the 
foreclosure  of  the  first  trust  deed  took  place 
January  4, 1886,  and  was  confirmed,  deed  be- 
ing executed  and  delivered  March  16,  1896. 
The  second  sale  under  the  foreclosure  of  the 
second  trust  deed  occurred  July  6,  1896,  and 
was  confirmed,  deed  being  executed  and  de- 
livered July  24,  1896.  The  land  and  the 
crops  growing  thereon  and  unsevered  from 
the  soil  passed  to  the  purchaser  at  the  fore- 
closure sale  from  the  date  of  the  confirma- 
tion of  that  sale,  July  24,  1896.  If  any  part 
of  the  nine  bales  of  cotton  had  been  gather- 
ed prior  to  that  date,— which  can  be  shown 
by  testimony  on  another  trial,— «uch  part 
would  go  to  the  appellee,  the  purchaser  from 
the  sublessees  of  the  land.  Prior  to  the  con- 
firmation of  the  sale,  the  trust  deed  was  a 
mere  security  for  the  debt.  After  the  con- 
firmation, the  purchaser  at  the  foreclosure 
sale  had  an  absolute  title,  in  which  the  se- 
curity had  become  merged;  and  the  crops  un- 
severed then,  on  the  land,  were  as  absolutely 
his  as  are  the  crops  on  any  land  the  property 
of  him  who  owns  the  land,  absolutely,  by  full 
title.  The  mortgagee  who  enters  after  con- 
dition broken,  whether  in  pais  or  after  Judg- 
ment in  ejectment,  on  the  legal  title  he  has 
after  condition  broken,  is,  under  our  stat- 
ute and  decisions,  simply  a  mortgagee  in 
possession,  under  a  legal  title,  it  is  true,  but 
a  legal  title  to  be  used  simply  to  make  his 
security  available.  The  rents  and  profits 
which  he  gets  while  so  in  possession  he  re- 
ceives as  the  property  of  the  mortgagor,  to 
be  applied  in  liquidation  of  the  mortgagor's 
debt  to  him.  Buck  v.-  Payne,  52  Miss.  271; 
section  2449,  Ck>de  1892,  with  citations.  Even 
if  the  mortgagee,  after  condition  broken,  se- 
cures merely  a  decree  of  foreclosure,  that  de- 
cree does  not,  proprio  vigore,  change  the 
above  rule.  Wathen  v.  Glass,  54  Miss.  384; 
Allen  V.  Blderkin,  62  Wis.,  at  page  628,  22  N. 
W.,  at  page  842.  But  after  the  deed  has 
been  delivered,  and  foreclosure  sale  has  been 
confirmed,  the  mortgagee  claims  no  longer 
under  the  mortgage,  as  a  mortgagee,  having 
a  mere  security  for  his  debt,  and  no  estate 
in  the  land,  but  he  claims  as  absolute  owner, 
under  a  confirmed  sale  and  deed,  having  the 
whole  estate  in  the  land,  and  all  the  unsever- 
ed crops  as  part  of  the  land.  This  is  the 
true  doctrine,  clearly  announced  in  the  fol- 
lowing decisions,  from  states  which  treat 


mortgages,  as  we  do,  as  conferring  no  estate 
(by  their  execution)  hi  the  land,  but  as  giv- 
ing mere  liens  or  security  for  the  debt; 
Beckman  v.  Sikes,  85  Kbsl,  at  page  122,  10 
Pac,  at  page  592;  Allen  v.  Elderkin,  62  Wis. 
628,  22  N.  W.  842;  Downard  v.  Groff,  40 
Iowa,  at  page  598;  Smith  v.  Hayne,  26  Kan., 
at  page  248;  Gregory  v.  Bosenkrans,  72 
Wis.  222,  39  N.  W.  878,  et  seq.;  Richards  v. 
Knight,  78  Iowa,  71,  42  N.  W.  584;  2  Jones, 
Mortg.  f  1668;  1  Ping.  Mortg.  H  880-884. 

Of  course,  in  states  holding  the  view  that 
the  execution  of  the  mortgage  creates  an  es- 
tate in  the  land  the  above  rule  is  the  law. 
Jones  V.  Thomas,  8  Blackf.  428;  Shepard  v. 
Philbrick,  2  Denlo,  174;  Lane  v.  King,  8 
Wend.  585,  586,— three  decisions  rendered  at 
a  time  when,  in  New  York  and  Indiana,  the 
execution  of  the  mortgage  conferred  an  es- 
tate in  the  land.  In  Indiana  the  statute  has 
been  changed,  and  the  mortgage  put  on  the 
footing  it  has  under  our  statute.  See  Heav- 
Uon  V.  Bank,  81  Ind.  253,  254.  The  only  de- 
cision we  have  seen  to  the  contrary  (in  a 
state  holdhig  our  doctrine  as  to  mortgages 
and  trust  deeds)  is  Gassilly  v.  Bhodes,  12 
Ohio,  at  pages  96,  96,  a  decision  elsewhere 
repudiated  (as  hi  Downard  v.  Groff,  40  Iowa, 
at  page  599,  and  Jones  v.  Thomas,  8  Blackf. 
428),  and  manifestly  unsound.  It  seems  to 
be  held  in  Bichards  v.  Knight,  supra,  that  If 
the  crops  are  matured  when  the  sale  is  con- 
firmed, and,  as  it  is  said,  '*no  longer  demand- 
ing nurture  from  the  soil,"  they  will  pass  to 
the  purchaser  from  the  mortgagor,  though 
unsevered;  but  this  is  unsound,  as  la  shown 
In  Beckman  v.  Sikes,  supra.  It  is  said  that 
the  lessee  or  tenant  of  the  mortgagee  ought 
not  to  be  required  to  pay  more  than  the 
rent,  and  that  the  mortgagor,  after  condition 
broken,  is  a  tenant  at  will  to  the  mortgagee, 
and  entitled  to  emblements,  and  ingress  and 
egress  to  harvest  them.  But,  under  the  law, 
even  as  it  has  been  held  in  this  state,  and  the 
above  states  holdhig  our  view  of  mortgages, 
this  is  not  true.  A  tenancy  at  will  is  determin- 
able at  the  will  of  either  party,  and,  when  the 
parties  place  themselves  in  that  relation,  the  law 
attaches  to  the  relation,  from  the  uncertainty  of 
the  tenure,  the  right,  on  the  part  of  a  tenant  re- 
quired to  move  out  in  the  middle  of  a  crop  sea- 
son, to  his  growing  crops.  Both  parties  under- 
stand this,  and  enter  into  the  particular  rela- 
tion with  full  knowledge  of  the  tenant's  right 
fixed  by  the  law.  But  the  mortgagor,  after 
condition  broken,  holds  as  by  his  contract 
only,  modified,  it  is  true,  by  the  statute  mak- 
ing the  mortgage  a  lien  only.  But  his  right 
to  the  growing  crops,  part  of  the  soil,  is 
measured  by  his  contract,  and  liable  to  be 
cut  off  by  a  sale  and  confirmation  in  pursu- 
ance of  that  contract,  if  not  matured  and 
severed  before  confirmation.  This  is  well 
settled.  In  Lane  v.  King,  supra,  it  is  said, 
quoting  from  Pow.  Mortg.  p.  213:  *'Ab  to 
emblements,  there  is  a  distinction  between 
tenants  who  have  particular  estates  that  are 
uncertain,  defeasible  by  the  act  of  the  paj> 
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ties,  or  by  the  act  of  Gk>d,  and  those  who 
have  particular  estates  uncertain^—defeasi- 
ble  by  a  title  paramount;  for  In  the  latter 
case  he  that  hath  the  right  paramount  shall 
have  the  emblements.  The  mortgagee,  un- 
doubtedly, as  against  the  mortgagor  and  his 
grantees,  has  the  paramount  right"  And 
the  court  suggests  furthermore  in  this  case 
(page  585)  that  "there  is  no  privity  of  con- 
tract or  estate  between  the  mortgagee  and 
the  purchaser  of  the  interest  of  the  mort- 
gagor," saying  such  purchaser  is  a  trespasser 
as  to  the  mortgagee.  In  Jones  v.  Thomas, 
supra,  this  reasoning  is  noticed,  but  the  court 
says  the  position  is  sound  for  a  better  rea- 
son, to  wit,  that  "every  person  who  takes  un- 
der a  mortgagor  takes  subject  to  all  the 
rights  of  the  mortgagee,  unimpaired  and  un- 
affected. When,  therefore,'*  says  the  court, 
"a  mortgagee  obtains  the  absolute  estate  in 
fee  of  the  mortgaged  premises,  by  becoming 
the  purchaser  under  a  foreclosure  and  sale, 
he  is  entitled  to  the  emblements,  and  may 
maintain  trespass  against  the  mortgagor  or 
his  lessee  for  taking  and  carrying  away  the 
crops  growing  at  the  time  of  the  sale;  the 
title  and  interest  of  the  mortgagor  being  sub- 
ject to,  and  liable  to  be  devested  by,  a  sale 
and  foreclosure  of  the  mortgaged  premises," 
—citing  many  authorities.  And  in  Beckman 
V.  Sikes,  supra,  it  is  said:  **The  fact  that 
the  mortgagee  *  *  *  sold  the  growing 
crop  prior  to  the  ♦  ♦  ♦  sale  of  the  land 
*  *  *  does  not  vary  the  case,  because  he 
could  not  pass  a  title  greater  than  his  own; 
and  therefore  Sikes  [the  purchaser  from  the 
mortgagor]  obtained  no  better  right  to  the 
growing  crop  than  Baker  [the  mortgagor] 
had  or  could  give.  Of  course,  the  mortgage, 
as  well  as  the  decree  of  foreclosure,  was  only 
a  lien  upon  the  land,  and  conferred  no  title. 
The  title  and  right  of  possession  remained  in 
the  mortgagor  until  the  sale  and  conveyance 
of  the  land.  Until  that  time  he  was  entitled 
to  the  use  of  the  land,  and  to  all  the  crops 
grown  thereon  that  had  ripened  and  were 
severed.  The  lien  of  the  mortgage,  how- 
ever, attached  to  the  growing  crops  untU 
they  were  severed,  as  well  as  the  land.  The 
mortgagor  planted  the  crop  knowing  that  it 
was  subject  to  the  mortgage,  and  liable  to 
be  devested  by  the  foreclosure  and  sale  of 
the  premises.  Any  one  who  purchased  such 
crops  from  him  took  them  subject  to  the 
same  contingency,  as  the  recorded  mortgage 
and  the  decree  of  foreclosure  were  notice  to 
him  of  the  existence  of  the  lien.  If  the  land 
is  not  sold  until  the  crops  ripen  and  are 
severed,  the  vendee  of  the' mortgagor  would 
ordinarily  get  a  good  title;  but  if  the  land 
was  sold  and  conveyed  while  the  ctgq  was 
still  growing,  and  there  was  no  reservation 
or  waiver  of  the  right  to  the  crop  at  such 
sale,  the  title  to  the  same  would  pass  with 
the  land,"— citing  a  multitude  of  authorities. 
And  see  1  Ping.  Mortg.  §§  880,  8^. 

The  fact  that  Carter  and  the  tenants  In 
possession  were  not  parties  to  the  foreclo- 


sure suit— whatever  effect  that  fact  may  oth- 
erwise have  as  to  the  remedy  and  the  writs 
of  assistance--does  not  alter  the  rights  of 
the  purchaser  at  the  foreclosure  sale,  as 
against  them.  Those  rights  are  just  the 
same  as  if  they  had  been  parties,  as  clearly 
pointed  out  in  Downard  v.  Groff,  40  Iowa, 
598,  509.  We  have  thus  fully  gone  into  the 
last  two  points,  because  this  case  is  to  be 
determined  by  the  law  as  it  stood  prior  to 
the  enactment  of  section  4472  of  the  Code 
of  1892.  The  first  foreclosure  bill  was  filed 
in  November,  1895,  and  the  second  in  Janu- 
ary, 1896,  and  the  crops  were  raised  in,  1896, 
and  were,  of  course,  not  "planted"  or  "grow- 
ing" at  the  "commencement  of  either  suit." 
This  wholesome  statute  happily  changes  the 
rule  in  this  state,  and  gives  a  mortgagor, 
who  has  a  crop  growing  or  planted  when  the 
foreclosure  suit  is  begun,  the  right  to  such 
oops,  upon  the  "payment  or  tender  of  rea- 
sonable compensation  for  the  use  of  the 
land,"  which  amount  the  court  may  adjudge. 
It  is  a  most  beneficent  statute,  which  will 
prevent  much  injustice  in  the  future.  Judg- 
ment reversed,  and  cause  remanded. 


(76  UiflS.  104) 
WADDELL  V.  DB  JET. 
(Supreme  Court  of  MississippL  April  18, 1806.) 
Lba8B—Cok8TBUCtiok— Repairs. 
A  lessee  for  10  years  agreed  to  take  good 
care  of  the  property,  and  return  it  in  as  good 
order  as  it  was  at  the  beginning  of  the  term,  ex- 
cepting ordinary  wear  and  tear,  and  damage 
by  fire,  wind,  and  water,  the  lease  to  terminate 
in  case  of  destruction  by  fire,  wind,  or  water, 
and  agreed  to  make  all  necessary  repairs.  The 
building  was  on  the  seashore,  where  a  breakwa- 
ter had  to  be  erected  and  maintained  to  pre- 
vent washing  away  of  the  soil  whereon  it 
stood.  At  the  time  of  leasing,  the  breakwater 
was  destroyed,  and  the  building  was  out  of  re- 
pair, but  no  repairs  were  made.  Held  a  viola- 
tion of  the  lease. 

Appeal  from  chancery  court,  Jackson  coun- 
ty; N.  0.  HUl,  Chancellor. 

Bill  by  Margaret  De  Jet  against  Stella  B. 
Waddell  to  cancel  a  lease.  From  an  order 
overruling  a  demurrer  to  the  bill,  defendant 
appeals.    Affirmed. 

In  1896  the  appellee  leased  to  appellant  for 
the  term  of  10  years  a  certain  house  and  lot 
in  Paacagoula.  The  written  lease  contained 
the  following  stipulations:  "The  said  Stella 
B.  Waddell  agrees  to  take  good  care  of  said 
property,  and  to  return  the  same  to  Mrs.  M. 
De  Jet  in  as  good  order  as  it  now  is,  ordi- 
nary wear  and  tear,  and  damage  by  fire, 
wind,  and  water  excepted.  In  caae  of  de- 
struction by  fire,  wind,  or  water,  this  lease 
shall  terminate  at  the  time.  The  said  Stella 
B.  Waddell  agrees  also  to  make,  at  her  own 
expense,  all  necessary  repairs,  and  not  to 
call  on  Mrs.  De  Jet  for  repairs."  On  the 
12th  of  February,  1897,  appellee  exhibited 
her  bill  in  the  chancery  court  in  Jackson 
county,  in  which  she  set  forth  the  making  of 
said  lease,  and  tha^igthe^i^ri^r^^g^^t- 
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uated  on  tbe  seashore  of  the  Oulf  of  Mexico^ 
and  was  being  permanently  injured  and  dam- 
aged by  the  action  of  the  waves  washing 
against  them,  and  that  the  ground  on  which 
the  property  stood  was  of  a  light  soil  and 
easily  washed  away,  and  that  it  was  neces- 
sary to  build  a  breakwater  in  front  of  it  to 
protect  it  from  the  waves;  that  a  cyclone 
destroyed  the  breakwater  in  1808,  then  in 
front  of  the  property,  and  seriously  damaged 
the  premises;  that  when  the  lease  was  made 
the  buildings  leased  were  in  bad  condition, 
the  roof  being  old  and  leaky,  a  number  of 
window  lights  were  out,  and  that  the  build* 
ing  needed  overhauling  generally.  She  fur- 
ther alleged  that  she  knew  at  the  time  the 
lease  was  made  that  the  buildings  were  in  bad 
condition  and  needed  repairs,  but  that  she 
was  financially  unable  to  make  them.  She 
then  details  a  history  of  the  negotiations  be- 
tween herself  and  B.  B.  Waddell,  who  was 
appellant's  agent,  that  led  up  to  the  mak- 
ing of  the  lease,  and  sets  forth  certain  ver- 
bal statements  made  by  this  agent  as  to  what 
repairs  were  needed,  and  as  to  what  repairs 
would  be  made  if  the  property  was  leased; 
that  appellant  had  failed  to  make  the  nec- 
essary repairs,  and  had  damaged  the  prop- 
erty in  making  alterations  in  the  rooms;  aud 
that  the  condition  of  the  pn^erty  has  grown 
worse  from  day  to  day.  She  further  al- 
leges that  appellant  Is  insolvent,  and  that 
said  lease  was  taken  In  the  name  of  appel- 
lant, by  B.  B.  Waddell,  to  carry  out  a  fraud* 
ulent  scheme,  in  order  to  avoid  legal  respon- 
sibility on  his  part  in  failing  to  comply  with 
terms  of  said  lease  as  to  repairs.  The 
prayer  of  the  bill  is  that  the  lease  be  can- 
celed, and  that  appellee  be  restored  to  the 
possession  of  the  property.  Defendant  an- 
tiweted  the  bill,  denying  the  allegation  of 
fraud,  and  demurred  to  the  bill,  assigning  as 
causes  of  demurrer:  The  bill  seeks  relief  on 
the  ground  that  the  property  involved  will  be 
damaged  because  of  the  defective  breakwa- 
ter, by  winds  or  water,  and  by  the  action  of 
rain,  water,  or  fire  on  a  defective  roof,  when, 
by  the  terms  of  the  written  lease,  defendant 
is  exempted  from  responsibility  of  damages 
occasioned  by  fire,  wind,  or  water,  and,  in 
case  of  the  destruction  of  said  premises  dur- 
ing the  lease,  defendant  is  released  from  any 
further  obligation  to  pay  rent,  because  the 
bill  shows  defendant  leased  the  property  by 
valid  written  lease  containing  no  stipulation 
that  defendant  was  to  repair  the  breakwater 
or  the  building,  yet  it  alleges  that  it  was 
verbally  agreed  that  these  repairs  were  to  be 
made,  thereby  seeking  to  add  new  terms  or 
conditions  to  a  written  contract 

Cooper  &  Waddell,  for  appellant  J.  L 
Ford,  for  appellee. 

WHITFIELD.  J.  It  is  the  duty  of  a  court 
in  construing  a  contract  to  place  itself  in 
the  situation  of  the  parties  at  the  time  the 
contract  was  made,  and  to  ascertain  their 


intention  from  the  contract,  In  the  light  of 
that  situation,  looking,  also,  to  the  subject- 
matter  of  the  contract  So  dealing  with  this 
contract,  we  think  the  clause,  ''damage  by 
fire,  wind,  or  water  excepted,"  means,  in 
view  of  the  further  stipulation  that  Mrs. 
Waddell  agreed  **to  make,  at  her  own  ex- 
pense, all  necessary  repairs,  and  not  to  call 
on  Mrs.  De  Jet  for  repairs,*'  extraordinary 
damage  by  fire,  wind,  or  water.  This  har- 
monizes with  the  preceding  stipulation  that 
in  case  of  destruction  by  fire,  wind,  or  wa- 
ter, rent  was  to  cease  from  that  time.  If  the 
premises  were  destroyed  by  any  of  these 
agencies,  rent  was  to  cease,  and  the  lessee 
was  not  to  be  liable  for  such  damages,— not 
liable  to  rebuild.  This  view  Is  further  borne 
out  by  the  stipulation  that  the  lessee  was  to 
return  the  premises  In  as  good  condition  as 
they  then  were,  except,  also,  "ordinary  wear 
and  tear."  "Ordinary  wear  and  tear"  would 
include  any  usual  deterioration  from  the  use 
of  the  premises  in  the  hipse  of  time,  the  10 
years,— a  long  lease  of  such  property.  Ex- 
traordinary damage  from  fire,  wind,  or  wa- 
ter would  be  unusual,  partial,  or  total  de- 
struction. The  demurrer  admitted  all  that 
was  well  pleaded  in  the  bill,  and  that  char- 
ged that  the  roof  was  decayed,  and  the  rain 
coming  through,  at  the  time  of  the  lease,  aud 
In  danger  of  fire  and  rain  floods;  that  the 
breakwater,  an  absolute  necessity  to  the  ex- 
istence even  of  the  building,— a  10-room  tene- 
menft  used  as  a  boarding  house,— was  wholly 
gone,  and  needed  to  be  at  once  renewed; 
that  the  window  panes  were  out;  that  the 
waters  of  the  Oulf  would  wash  away  the 
bluff  and  the  building,  during  the  lease,  if  the 
breakwater  were  not  put  there;  and  that  all 
these  facts,  showing  the  condition  of  the 
property,— its  peculiar  situation,— were  well 
known  to  both  parties  at  the  time  the  lease 
was  made,  and  that  they  dealt  with  it,  in 
its  then  condition,  with  reference  to  these 
known  facts.  Of  course,  these  facts  are  not 
to  be  looked  to,  to  add  to  or  vary  the  terms 
of  the  written  contract.  But  they  may  pr<H>- 
eriy  be  looked  to,  as  shovring  the  nature  of 
the  property,  its  situation  and  condition,  at 
the  time  of  the  lease;  and  the  court  may 
look  at  the  parties  in  the  light  of  these  facts, 
as  thus  circumstanced,  in  arriving  at  their  in- 
tention manifested  by  the  contract  made  with 
reference  to  this  property  so  conditioned. 
To  hold  otherwise  would  be  to  hold  that  this 
old  woman,  dealing  there  with  appellant's 
agent  about  this  building,  then  thus  disman- 
tled and  In  need  of  instant  necessary  repairs, 
and  excusing  herself  from  making  them,  and 
binding  appellant  to  make  them  at  her  own 
expense,  must  stand  by  for  10  years,  and  see 
her  property  ruined  for  want  of  necessary 
repairs,— repairs  necessary  to  Its  very  exist- 
ence, necessary  to  keep  it  as  It  then  was,— 
which  very  repairs  appellant  was  bound  by 
the  lease  to  make.  "Necessary  repairs"  must 
be  held  here  to  mean  necessary  to  keep  that 
property,  situated  as 
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dltlon  as  !t  then  waB,— the  condition  in  which 
appellant  agreed  to  return  it,— and  these  ap- 
pelant must  make,  or  submit  to  a  cancella- 
tion of  the  lease.    Affirmed. 


(76    Miss.    g4) 

MIIiLER  T.  AMERICAN  NAT.  BANK. 
(Supreme  Court  of  Mississippi.  April  11,  1886.) 
Bills  and  Notes^Assionmbnt—Dktbnbes. 
Code  1892,  S  8503,  proyides  that,  in  an  ac- 
tion on  an  assigned  bill  ot  exchange,  defend- 
ant shall  be  allowed  the  benefit  of  all  failure 
of  consideration,  payments,  discounts,  or  set- 
offs made,  had,  or  possessed  against  the  same, 
preTious  to  notice  of  assignment,  the  same  as 
though  the  suit  had  been  brought  by  the  payee. 
Hdd,  that  where  the  purchaser  of  a  car  load  of 
com,  without  being  permitted  to  inspect  it,  paid 
an  assigned  draft  representing  the  price,  which 
was  accompanied  by  the  bill  of  lading,  he  con- 
nected himself  with  the  draft  only  by  his  con- 
tract of  acceptance,  and  might  sue  the  assignee 
of  the  draft  for  breach  of  warranty  of  the  draw- 
er, whether  the  bill  of  lading  vested  the  title 
in  the  com  in  the  assignee  or  not. 

Appeal  from  circuit  court,  Adams  county; 
W.  P.  Cassedy,  Judge. 

In  this  case,  O.  G.  Miller  sued  out  a  writ 
of  attachment  against  the  American  National 
Bank,  and  garnished  the  First  Natchez  Bank, 
of  Natchez,  Miss.  The  garnishee  answered, 
admitting  an  Indebtedness  of  $235.  From  a 
Judgment  of  the  Justice  of  the  peace  against 
the  defendant  and  the  garnishee  for  $199.18, 
the  defendant  appealed  to  the  circuit  court 
In  the  circuit  court  a  Judgment  was  render- 
ed for  plaintiff  on  the  attachment  issue. 
There  was  a  Judgment  for  defendant  on  the 
merits,  and  plaintiff  appeals.   Reversed. 

The  trial  on  the  merits  was  heard  by  the 
Judge,  the  Jury  having  been  waived,  on  the 
following  agreed  statement  of  facts:  Plain- 
tiff was  a  merchant  in  Natchez,  Miss.,  and. 
In  the  course  of  his  business,  ordered  from 
the  Lowry  Hay  &  Grain  Company  of  Kan- 
sas City,  Mo.,  a  car  load  of  corn,  which  said 
company  guarantied  to  be  of  first-class  qual- 
ity. The  car  of  com  was  shipped  on  said 
order,  and  was  consigned  on  bill  of  lading  to 
Natchez,  Miss.,  to  order  of  American  Na- 
tional Bank,  with  instructions  to  railroad 
company  to  notify  C.  G.  Miller;  and  Lowry 
Hay  &  Grain  Company  drew  a  draft,  paya- 
ble to  order  of  American  National  Bank,  and 
addressed  to  C.  G.  Miller,  Natchez,  Miss.,  for 
the  price  of  the  com,  to  wit,  $232.55.  This 
draft  was  attached  to  said  bill  of  lading,  to 
order  of  American  National  Bank;  and  said 
bank  paid  Lowry  Hay  &  Grain  Company 
the  full  amount  of  the  draft,  less  customary 
exchange.  The  American  National  Bank  for- 
warded this  draft,  with  bill  of  lading  at- 
tached, to  its  correspondent,  in  city  of  Nat- 
chez, Miss.,  First  Natchez  Bank,  of  Natchez, 
Miss.,  for  collection  and  remittance.  Plain- 
tiff, before  he  could  either  examine  or  get 
the  corn,  had  to  first  pay  the  freight  and 
said  draft.  Believing  the  grain  to  be  of  the 
quality  guarantied  and  according  to  his  or- 


der, plaintiff  paid  the  draft  for  $232.55  to  the 
First  Natchez  Bank,  of  Natchez,  Miss.,  the 
place  of  payment,  and  also  paid  the  freight 
on  the  com,  $86.98.  After  paying  the  draft 
and  freight,  plaintiff  discovered  that  the 
corn  was  spoiled  and  of  inferior  quality, 
whereupon  he  proceeded  to  dispose  of  it  as 
best  he  could,  and  realized  therefrom  the 
sum  of  $186.45.  The  expenses  on  the  corn. 
Including  the  cost  price,  freight,  handling, 
etc.,  was  $349.48,  leaving  a  deficit  of  $163.08. 
While  it  Is  only  admitted  the  plainUff  is 
actually  out  of  pocket  $163.03  on  the  corn, 
the  privilege  is  reserved  by  plaintiff  to  in- 
troduce on  the  trial  evidence  of  what  would 
have  been  made  on  the  corn  or  Its  value  in 
Natchez,  Miss.,  had  it  been  of  quality  order- 
ed and  guarantied.  At  the  trial  in  the  court 
below,  plaintiff  introduced  evidence  to  show 
that,  had  the  com  been  of  the  quality  order- 
.ed  by  Miller,  it  would  have  been  worth  at 
the  railroad  depot  in  Natchez,  Miss.,  on  the 
day  of  its  arrival,  the  sum  of  $355.68,  or  39 
cents  per  bushel,  there  being  912  bushels  In 
the  car  load.  The  profit  that  would  have 
been  made  on  the  com,  or  the  excess  of 
what  the  com  would  have  been  worth  In 
Natchez  on  day  of  its  arrival,  if  it  had  been  of 
the  kind  guarantied,  over  what  it  cost  to  de- 
liver it  in  Natchez,  as  shown  above,  amounts 
to  $36.15.  Plaintiff  admitted  the  following 
facts  to  be  tme:  The  American  National 
Bank,  of  Kansas  City,  Mo.,  is  a  national 
bank,  doing  business  under  the  laws  of  the 
United  States  of  America,  and  in  accordance 
with  the  banking  laws  of  the  United  States, 
and  domiciled  in  Kansas  City,  Mo.  Defend- 
ant, American  National  Bank,  bought  the 
draft  and  bill  of  lading  attached  to  It  in  Kan- 
sas City  in  good  faith,  and  paid  face  value 
for  it,  less  exchange,  and  became  the  abso- 
lute ovmer  of  the  papers.  Defendant  had  no 
knowledge  of  any  equities  between  the  Low- 
ry Hay  &  Grain  Company  and  plaintiff.  De- 
fendant had  no  interest  In  or  connection  with 
the  Lowry  Hay  &  Grain  Company,  and  never 
had;  was  not  in  any  way  a  party  to  or  privy 
to  the  contract  of  purchase  by  plaintiff  from 
the  Lowry  Hay  &  Grain  Company;  did  not 
know  the  quality  of  com  ordered  or  kind 
sent;  and  knew  nothing  of  the  contract  be- 
tween plaintiff  and  the  Lowry  Hay  &  Grfiin 
Company,  except  that  the  draft  was  for  the 
purchase  price  of  the  car  load  of  corn  sold 
plaintiff,  and  mentioned  in  the  bill  of  lading 
attached  to  the  draft.  Defendant  bought  the 
bin  of  exchange  with  bill  of  lading  attach- 
ed, in  good  faith,  for  value.  In  the  usual 
course  of  business,  and  never  heard  of  any 
set-off  or  demand  of  plaintiff  of  the  Lowry 
Hay  &  Grain  Company  or  this  defendant  un- 
til after  it  had  paid  the  draft  to  its  corre- 
spondent in  Natchez.  The  money  paid  by 
plaintiff  is  stiU  in  the  hands  of  the  First 
Natchez  Bank,  subject  to  the  determination 
of  this  litigation.  The  Lowry  Hay  &  Grain 
Company  have  no  interest  in  the  money,  but 
the  money  belongs  to  the  America 
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Bank,  and   ft  paid  to  the  Lowry  Hay  & 
Grain  Company  the  full  amount  of  the  draft 

E.  E.  Brown,  for  appeUant  E.  H.  Rat- 
cliff,  for  appellee. 

WHITFIELD,  J.  The  damages  for  the 
breach  of  the  warranty  of  the  Lowry  Hay 
&  Grain  Company  arose  out  of  contract,  and 
were  a  valid  set-off  to  any  suit  by  the  latter 
against  appellant,  and  might  have  been  re- 
covered of  it  by  him,  in  assumpsit,  as  money 
had  and  received  to  his  use!  He  had  the 
same  rights  defensively  and  affirmatively 
against  the  appellee,  the  assignee  of  the 
Lowry  Hay  &  Grain  Company,  whether  the 
bill  of  lading  vested  the  title  to  the  com  In 
appellee  or  not  Treating  the  appellee  as 
owning  only  the  draft,  and  holding  the  bill 
of  lading  as  collateral  security,  appellant  on- 
ly connected  himself  with  that  draft,  by  his 
contract  of  acceptance,  made  and  payable  in* 
Natchez,  and  hence,  clearly,  within  our  anti- 
commercial  statute.  Appellant  had  a  good 
cause  of  action  against  appellee.  Wilkinson 
V.  Searles,  70  Miss.  392,  13  South.  470;  Mill- 
saps  V.  Bank,  69  Miss.  918,  13  South.  837. 
Judgment  reversed,  and  cause  remanded. 

(39    Fla.    726) 

STONEWALL  PHOSPHATE  00.  v.  PBTTON 

et  al. 
(Supreme  Court  of  Florida.    Dec.  21,  1897.)i 

PuBuo  Lands— Presumptions  from  Grant- 
Rights  or  Grantbb. 

1.  A  grant  of  land  from  the  United  States 
government,  according  to  the  legal  subdivisiona 
established  by  the  United  States  survey,  pre- 
supposes an  actual  ground  survey  of  the  land, 
and  the  patent  must  be  considered  as  conveying 
the  land  as  actually  surveyed. 

2.  When  a  line  was  actually  run  and  a  di- 
vision made  in  an  original  survey  of  land  by 
the  United  States  government,  and  the  line  or 
division  was  marked  by  corners  or  natural  ob- 
jects, and  such  survey  be  established  in  accord- 
ance with  the  United  States  field  notes,  the 
grantee  in  a  patent  from  the  government  will 
take  according  to  such  actual  survey,  notwith- 
standing any  mistaken  description  as  to  courses 
and  distances,  or  the  quantity  of  land  stated 
to  be  conveyed. 

3.  When  a  law  of  congress  provides  for  the 
disposal  of  the  public  lands  upon  the  ascertain- 
ment of  certain  facts  by  the  ofBcers  in  the  Unit- 
ed States  land  department,  a  patent  issued 
from  such  department  is  a  conclusive  dec- 
laration of  such  officers,  in  collateral  pro- 
ceedings, of  a  finding  of  the  facts  authorizing 
the  grant;  but  this  principle  of  construction 
will  not  permit  such  officers,  in  granting  lands 
according  to  an  actual  survey  of  the  United 
States,  to  divide  the  lands,  as  to  quantity,  oth- 
erwise than  was  done  by  the  actual  survey, 
and,  when  there  is  a  conflict  between  the  quan- 
tity expressed  in  the  patent  and  that  shown  by 
the  actual  survey  established,  the  latter  will 
control. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Marion  county; 
Jesse  J.  Finley,  Judge. 

Bill  by  John  B.  Peyton  and  others  against 
the  Stonewall  Phosphate  Company  for  an 
injunction.  Decree  for  plaintiffs,  and  de- 
fendant appeals.    Reversed, 

1  Received  for  publicaUon  AprU  20,  1898. 


Geo.  P.  Raney,  O.  T.  Green,  and  Geo.  H. 
Badger,  for  appellant.  W.  8.  Bullock,  for 
appellees. 

MABRY,  J.  A  bUl  was  filed  in  this  case 
by  appellees  against  appellant  to  enjoin  the 
latter  from  mining  phosphate  rock  on  the 
N.  W.  %  of  the  S.  W.  %  of  section  31,  town- 
ship 15  S.,  range  19  E.,  alleged  to  be  the 
property  of  appellees.  Appellant  owned  the 
S.  W.  %  of  8.  W.  %  of  the  same  section, 
township,  and  range,  and  claimed  that  the 
mining  was  done  on  its  own  land,  and  not 
on  the  property  of  appellees.  No  question  is 
presented  as  to  the  sufiSciency  of  the  bill  or 
answer,  and  the  only  point  to  be  settled  is 
whether  the  testimony  shows  that  the  min- 
ing was  done  by  appellant  on  its  own  land, 
or  on  the  quarter-quarter  section  owned  by 
appellees.  The  decision  of  the  lower  court 
sustained  the  contention  of  the  complainants 
(appellees  here),  that  the  phosphate  mine 
was  situated  on  their  land,  and  it  was  so 
located  by  the  dividing  line  between  the  quar- 
ter-quarter sections  as  established  by  the 
court  It  is  now  contended  that  this  decree 
cannot  be  sustained  on  the  evidence. 

The  exterior  lines  of  township  15  8.,  range 
19  E.,  were  established  by  United  States 
surveys  prior  to  the  year  1845,  and  during 
that  year  the  western  and  southern  subdivi- 
sions of  the  township  into  sections  were  com- 
pleted. The  return  of  the  survey  to  the  survey- 
or general's  ofiSce  shows  that  section  31  of  the 
township  contained  685  acres,  but  there  was 
no  subdivision  of  this  section,  further  than 
the  establishment  of  the  section  and  quarter- 
section  posts  on  the  exterior  boundaries  there- 
of. The  excess  of  land  in  the  section  has  giv- 
en rise  to  the  contention  as  to  the  correct 
dividing  line  between  the  quarter-quarter  sec- 
tions owned  by  the  respective  parties.  The 
survey  of  the  section,  as  shown  by  undis- 
puted testimony,  commenced  at  the  north- 
west corner,  and  extended  south;  and  upon 
this  fUct  it  is  claimed  for  the  phosphate  com- 
pany that  the  excess  of  land  must  be  given 
to  the  quarter-quarter  section  owned  by  it, 
the  same  being  in  the  extreme  southwest 
comer  of  the  section.  On  the  other  hand,  it 
is  insisted  that,  as  there  was  no  interior  sub- 
division of  the  section,  it  should  be  divided 
Into  equal  parts;  and  in  support  of  this  posi- 
tion reliance  is  placed  upon  the  evidence  pro- 
duced, that  the  officers  of  the  local  land  de- 
partment of  the  government  had  so  divided 
the  section  In  allowing  entries  of,  and  In 
granting  patents  to,  different  portions  of 
same.  It  is  clearly  shown  by  the  testimony 
of  the  ofiScers  of  the  land-office  department 
and  patents  from  the  government  to  different 
portions  of  the  section  granted,  that  it  was 
practically  divided  into  40*s,  of  42.81  acres 
each. 

Appellant  derived  title  by  mesne  convey- 
ances from  Teresa  Hutchinson,  who  entered, 
with  other  land,  the  S.  W.  %  of  S.  W.  %, 

section  81,  township  15  8.,  rana 
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1862,  and  this  40  is  said  to  contain  42.82 
acres;  and  appellees  obtained  their  title  by 
mesne  conveyances  from  Ida  E.  Beerbower, 
who  entered  in  1885,  and  the  patent  to  her 
describes  the  land  as  containing  42.82  acres. 
The  government  has  patented  all  the  land  in 
the  section,  and  the  40's  therein,  other  than 
those  mentioned,  are  described  as  containing 
42.81  acres. 

The  field  notes  and  plats  of  the  original 
surveys,  and  the  testimony  of  three  survey- 
ors, besides  testimony  furnished  by  the 
land  officers,  are  before  us.  Two  of  the  sur- 
veyors, testifying  for  the  defense,  malce  the 
distance  from  the  northwest  comer  to  the 
southwest  corner  of  the  section  87  chains  and 
47  links.  The  field  notes  call  for  87^^  chains. 
In  running  this  line  the  two  surveyors  men- 
tioned state  that  they  found  the  section  and 
quarter-section  posts  on  the  western  bound- 
ary of  the  section  with  the  bearing  trees  as 
called  for  by  the  field  notes.  According  to 
their  testimony,  they  found,  not  only  the  loca- 
tion of  the  government  posts  by  the  witness 
trees,  but  also  chopped  trees,  showing  the 
original  line  as  run  by  the  original  govern- 
ment survey.  The  survey,  as  originally 
made,  commenced  at  the  northwest  corner  of 
the  section,  and  In  running  south  from  this 
point,  on  the  western  side  of  the  section,  the 
field  notes  call  for  a  quarter-section  post  40 
chains  from  the  starting  point,  with  desig- 
nated witness  trees.  The  surveyors  say  they 
found  the  witness  trees  Just  40  chains  from 
the  section  corner,  which  they  were  enabled 
by  the  field  notes  to  clearly  establish.  Run- 
ning south  on  the  west  boundary  line  of  the 
section  from  the  quarter-section  post,  located, 
as  above,  40  chains  from  the  northwest  cor- 
ner of  the  section,  the  field  notes  call  for  47^ 
chains  to  the  southwest  comer  of  the  sec- 
tion; and  the  testimony  of  the  surveyors  is 
that  they  located  this  comer  by  the  witness 
trees  47  chains  and  47  links  from  the  quarter- 
section  post  If  the  testimony  of  these  two 
surveyors  be  true,  the  Une  of  the  western 
t>oundary  of  both  quarter-quarter  sections, 
taken  together,  cannot  be  less  than  47  chains 
and  47  links,  and  the  contents  of  each  40 
cannot  be  less  than  47  acres.  It  is  true  that 
the  third  surveyor  who  testified  In  the  case 
says  that,  according  to  the  field  notes,  the 
two  40's  owned  by  the  parties  each  contained 
43.26  acres,  and  in  some  other  respects  he 
difTers  from  the  others;  but  he  saw  no  bear- 
ing trees  and  other  unmistakable  evidences 
of  the  original  line  as  run  by  the  first  survey- 
ors, as  detailed  above,  nor  does  he  say  that 
none  existed.  The  positive  testimony  of  the 
two  surveyors  who  found  the  bearing  trees 
for  the  section  and  quarter-section  posts  at 
the  points  and  distances  as  called  for  by  the 
field  notes  is  clearly  entitled  to  more  con- 
sideration than  that  of  one  who .  says  he 
found  no  bearing  trees,  and  gives  no  corrob- 
orative evidence  of  facts  to  sustain  his  testi- 
mony. 

The  real    question,  on  the  evidence,   we 


think.  Is  this:  Does  the  fact  that  the  local 
land  office  equally  divided  the  section,  in 
permitting  entries  to  be  made,  and  granting 
patents  therefor,  override  and  control  the 
survey  as  actually  made  by  the  surveyors  in 
the  original  survey,  and  which  is  the  basis 
upon  which  the  land  was  sold?  This  is  the 
controlling  question  in  this  case,  because  if 
the  dividing  line  between  the  40's  is  to  be 
ajscertained  by  giving  to  each  one  an  equal 
portion  of  the  entire  section,  as  indicated  by 
the  quantity  of  land  in  the  patents,  then  the 
mining,  as  is  conceded,  was  conducted  on 
the  land  of  appellees;  but  if  the  division  is 
to  be  made  according  to  the  survey  as  orig- 
inally made  on  the  ground,  as  shown  by  the. 
evidence  of  the  surveyors  mentioned,  then 
appellant  did  not  trespass  upon  appellees' 
land,  and  the  decision  was  wrong. 

To  the  question,  as  we  have  stated  it,  the 
law  gives  a  dear  and  definite  answer.  The 
grant  of  all  lands  presupposes  an  actual  survey 
of  them,  and  the  patent  must  be  considered  as 
conveying  the  land  as  actually  survesred 
Therefore,  when  it  can  be  shown  that  a  line 
was  actually  run,  or  division  made,  by  the  sur* 
veyor,  in  surveying  the  land,  and  that  such 
line  or  division  was  marked  by  comers  or  nat- 
ural objects,  and  such  survey  is  established, 
the  grantee  in  a  patent  will  take  according  to 
such  actual  survey,  notwithstanding  any  mis- 
taken description  as  to  courses  and  distances 
contained  therein,  or  the  quantity  of  land 
stated  to  be  conveyed.  It  is  a  familiar  rule 
that  courses  and  distances  must  give  way  to 
natural,  as  well  as  artificial,  objects,  when  they 
are  inconsistent.  In  a  description  where  there 
are  no  natural  or  artificial  objects  given  to 
designate  the  Umits  of  the  land  granted,  and 
no  evidences  to  be  had  of  the  actual  survey  as 
made  on  the  ground,-*as  where  no  marked 
trees  or  posts  can  be  definitely  located  by  the 
field  notes  of  the  survey,  and  no  reference  to 
adjacent  lands  is  so  made  that  the  limits  of  the 
tract  granted  can  be  definitely  fixed,— resort 
may  be  had  to  courses  and  distances.  They 
are  also  valuable,  in  connection  with  the  field 
notes,  in  locating  the  comers  and  posts  as  fixed 
in  the  original  survey.  Our  previous  deci- 
sions, and  authorities  therein  cited,  fully  sus- 
tain these  conclusions.  Liddon  v.  Hodnett,  22 
Fla.  442;  Miller  v.  White,  23  Bla.  301,  2  Soutb. 
614;  Watrous  v.  Morrison,  33  Fla.  261,  14 
South.  805.  Vide  Riley  v.  Griffin,  16  Ga.  141, 
s.  c  60  Am.  Dec.  726;  McClintock  v.  Rogers, 
11  nL  279. 

The  quantity  of  land  contained  in  a  patent 
may  be  considered  in  ascertaining  the  extent 
of  the  grant  In  area,  but  cannot  control  the 
actual  boundary  limits  of  the  land,  as  located 
on  the  ground  by  the  original  government  sur- 
vey. This  is  in  accord  with  the  letter  and 
spirit  of  section  2396,  c.  9,  Rev.  St.  U.  S.  This 
section  directs  the  subdivision  of  the  public 
lands  into  quarter  sections,  and  that  comers 
located  and  marked  In  the  field  shall  be  es- 
tablished as  the  proper  corners  of  sections  and 
quarter  sections,  and  that  cori^rs  of.  ImU.and 
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quarter  sections  not  so  marked  shall  be  placed 
as  nearly  as  possible  equidistant  from  the  two 
comers  standing  on  the  same  line.  The  sec- 
ond paragraph  of  the  section  provides  that  the 
boundary  lines  actually  run  and  marked  in  the 
field  shall  be  established  as  the  proper  bound- 
ary Unes  of  the  sections  or  subdivisions.  Ac- 
cording to  all  the  authorities,  the  boundaries, 
as  actually  located  by  the  original  survey, 
must,  when  established,  control,  in  ascertain- 
ing the  quantity  of  land  contained  in  a  pat- 
ent; and  the  same  is  true  of  a  deed,  unless  a 
dear  Intent  to  the  contrary  is  expressed  there- 
in. 

The  position  taken  by  counsel  for  appellees, 
.  that  the  action  of  the  local  land  officers  in 
dividing  the  section  equally,  or  practically  so, 
will  control  the  description  of  the  land,  as  to 
section  and  quarter-quarter  section,  according 
to  the  original  survey,  is  not  correct.  This 
position  is  based  upon  decisions  like  those  in 
Gale  V.  Best,  78  Gal.  235,  20  Pac.  550,  and 
Steel  ▼.  Kefining  Ck).,  106  U.  S.  447,  1  Sup.  Gt 
889,  holding  that,  when  a  law  of  congress  pro- 
vides for  the  disposal  of  the  public  lands  upon 
the  ascertainment  of  certain  facts  by  the  offi- 
cers of  the  land  department,  the  patent  Issued 
is  a  conclusive  declaration  of  such  officers  that 
the  facts  authorizing  the  grant  have  been 
found  by  them  in  favor  of  the  grantee.  We 
do  not  question  the  correctness  of  such  deci- 
sions, but  the  principle  decided  does  not  apply 
to  the  facts  of  the  present  case. 

As  stated  above,  the  grant  is  conclusively 
presumed  to  be  made  upon  an  actual  field 
survey  of  the  land;  and  the  reference  in  the 
patent  to  the  section,  township,  and  range 
must  be  taken  as  referring  absolutely  to  the 
actual  ground  survey  of  the  land  as  originally 
nmde,  and  upon  which  the  grant  was  un- 
questionaUy  made.  The  surveyors  were  the 
officers  whose  duty  it  was  to  subdivide  the 
township  into  sections  and  quarter-quarter  sec- 
tions, and  mark  the  boundary  thereof;  and, 
this  having  been  done,  the  local  land  officers 
granted  the  land  in  accordance  with  such  sur- 
vey.    They  had  no  authority  to  do  otherwise. 

The  object  of  the  bill  in  this  case  is  not  to 
establish  the  boundary  line  between  the  lands 
of  the  respective  parties,  but  to  restrain  appel- 
lant from  mining  phosphate  on  land  alleged  to 
belong  to  appellees.  As  clearly  shown  by  the 
evidence,  the  contents  of  the  40'8  owned  by 
the  respective  parties  contained  more  land,  as 
shown  by  the  survey  actually  made  on  the 
ground,  than  is  given  to  them  by  the  patents 
issued.  And  It  is  also  apparent  from  the  evi- 
dence that  an  equal  division  of  said  quarter- 
quarter  sections,  according  to  the  actual  sur- 
vey of  the  government,  will  place  the  location 
where  the  mining  was  done  on  the  land  of 
appellant;  and,  this  being  so,  we  hold  that  the 
court  erred  in  decreeing  in  favor  of  appellees. 
And  this  result  follows,  on  the  showing  before 
us,  without  reference  to  where  the  dividing 
line  should  definitely  be  located.  Under  no 
division,  conceded  to  be  proper,  according  to 
the  survey  made  on  the  ground,   could  the 


phosphate  mine  be  located  on  the  land  of  ap- 
pellees; and,  without  intimating  whether  an 
equal  division  of  the  land  contained  in  the  sur- 
veyed limits  of  the  two  40's  should  be  made, 
we  holdtthat  the  testimony  shows  the  mine  in 
question  to  be  on  the  40  owned  by  sK^llant, 
and  will  therefore  direct  a  reversal  of  the  de- 
cree entered,  and  that  the  bill  be  dismissed. 
Order  to  be  entered  accordingly. 

(89  Fla.  677) 

SPENCEK  et  al.  v.  TRAVELERS'  INS.  CO. 

(Supreme  Court  of  Florida.    Dec.  21,  1897.)  i 

Appbals  in  Equity   Cases— Day  of  Return— 

Waiver  of  Irrrgularities— Dishissal. 

1.  Appeals  in  chancery  are  returnable  in  like 
time  and  manner  as  wnts  of  err<Mr  at  law,  and 
Act  1897,  c.  4528,  the  sole  purpose  of  which  be- 
ing to  make  the  record  of  the  entry  of  an  appeal 
notice  to  an  appellee,  and  to  abolish  citations  in 
chancery,  does  not  change  the  time  required  to 
intervene,  under  former  statutes,  between  the 
entry  of  an  appeal  and  the  return  day  thereof. 

2.  Under  section  1270,  Rev.  St.,  writs  of  er- 
ror at  law  are  returnable  to  the  first  day  of  the 
next  succeeding  term  of  the  supreme  court, 
unless  said  first  day  shall  be  less  than  80  days 
from  the  date  of  the  writ,  when  it  shall  be  re- 
turnable to  a  day  in  such  term  more  than  30 
days  and  not  more  than  50  days  from  the  date 
of  the  writ,  and  an  appeal  entered  in  dear  vio- 
lation of  its  provisions  may  be  dismissed. 

8.  The  acknowledgment  by  counsel  of  service 
of  a  copy  of  the  written  directions  to  the  clerk 
to  make  up  the  transcript,  with  consent  that 
he  should  at  once  commence  the  preparation  of 
the  same,  is  no  waiver  of  the  right  to  move 
to  dismiss  an  appeal  on  the  ground  of  a  void 
or  irregular  entry  thereof. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Hillsborough 
county;  Barron  Phillips,  Judge. 

Action  between  Joseph  D.  Spencer  and 
others  and  the  Travelers'  Insurance  Com- 
pany. From  the  decree  entered,  Spencer 
and  others  appeal     Dismissed. 

G.  0.  Whitaker,  for  the  motion.  Gunby  & 
Gibbons  and  J.  B.  Whitfield,  opposed. 

Bl^BRY,  J.  Motion  to  dismiss  an  appeal 
In  chancery.  The  decree  appealed  from  was 
rendered  on  the  8d  day  of  May,  1897,  and 
the  entry  of  the  appeal  was  on  the  28th  day 
of  the  same  month  to  the  first  day  of  the 
following  June  term  of  this  court  The  first 
day  of  the  June  term  was  the  8th  day  of  the 
month.  Th€^  only  ground  of  the  motion 
which  we  deem  it  necessary  to  consider  is 
that  the  appeal  was  taken  contrary  to  law, 
in  that  no  sufllcient  time  intervened  between 
the  date  of  the  appeal  and  the  first  day  of 
the  term  of  this  court  to  which  it  was  re- 
turnable. The  appeal  was  entered  after  the 
approval  of  Act  1897.  c.  4528,  abolishing  ci- 
tations on  appeal  in  chancery,  and  repealing 
sections  1400,  1461,  Rev.  St  The  argument 
in  supiK)rt  of  the  motion  to  dismiss  proceeds 
upon  the  theory  that  since  the  repeal  of  sec- 
tion 1461,  Rev.  St.,  there  is  no  statutory  pro- 
vision fixing  the  time  that  must  intervene 
between  the  entry  of  an  appeal  in  chancery 
and  the  term  of  the  court  to  which  it  is 

1  Received  for  publication  April  20,  1898.^^ 
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made  returnable,  and  that  the  mles  of  this 
court  directing  the  making  up  of  transcripts 
of  records  must  control  the  entry  and  re- 
turn of  appeals  In  such  cases.  We  do  not 
accept  this  as  a  correct  view  of  the  law  on 
the  subject,  though  we  are  of  opinion  that 
the  appeal  must  be  dismissed  on  the  ground 
stated. 

Special  rule  4  (18  South,  xv.)  for  the  mak- 
ing up  transcripts  of  records  in  chancery 
causes,  directing  that  within  10  days  after 
the  entry  of  appeal  and  assignment  of  er- 
rors and  direction  to  the  clerk  for  making 
the  transcript  shall  be  filed,  with  an  indica- 
tion in  the  direction  of  a  time  when  the 
derk  shall  commence  the  pr^>aratlon  of  the 
transcript,  which  shall  be  not  lees  than  15 
days  from  the  filing  of  the  direction,  was 
promulgated  at  a  time  when  at  least  80 
days  intervened  between  the  entry  of  the 
appeal  and  the  return  day  thereof,  and  con- 
templated at  least  that  much  time  for  the 
entry  and  preparation  of  appeals  In  chan- 
cery. It  cannot  be  said  that  the  rule  re- 
ferred to  had  In  view  the  regulation  of  the 
time  that  must  intervene  between  the  entry 
of  an  appeal  and  its  return  day.  Prior  to 
the  enactment  of  chapt^  4528,  Laws  1897, 
It  was  understood  that  all  appeals  In  chan- 
cery were  returnable  in  like  manner  as 
writs  of  error  at  law,  although  the  statute 
authorizing  notices  of  appeals  to  be  given  In 
open  court,  and  dispensing  with  citations  in 
such  cases,  did  not  specifically  fix  the  time 
that  should  intervene  between  the  taking  of 
such  appeals  and  the  term  of  this  court  to 
which  the  appeal  was  made  returnable. 
Section  1461  expressly  directed  that  citations 
in  chancery  issued  on  appeals  entered  out  of 
term  should  be  served  and  returned  in  like 
manner  and  time  as  writs  of  scire  facias  ad 
audiendum  errores;  and  while  this  section 
has  been  repealed  by  the  act  of  1887,  c  4628, 
it  Is  evident,  both  from  the  title  and  scope 
of  this  act,  that  its  only  purpose  was  to 
make  the  entry  of  an  appeal  itself  notice  to 
appellees  and  to  abolish  citations  in  chan- 
cery causes.  There  is  nothing  in  the  act 
of  1897  from  which  we  can  conclude  that 
the  legislature  designed  to  change  the  time 
required  to  intervene  under  former  statutes 
between  the  entry  of  an  appeal,  whether  In 
term  time  or  vacation  of  the  trial  court,  and 
the  return  day  thereof. 

Section  1270,  Rev.  St.,  provides  that  writs 
of  error  shall  be  returnable  to  the  first  day 
of  the  next  succeeding  term  of  the  appellate 
court,  unless  said  first  day  shall  be  less  than 
30  days  from  the  date  of  the  writ,  when  it 
shall  be  made  returnable  to  a  day  in  such 
next  succeeding  term  more  than  80  days, 
and  not  more  than  50,  from  the  date  of  the 
writ  Section  1275  directs  that  it  shall  be 
the  duty  of  the  plaintiff  in  error  to  demand 
from  the  clerk  of  the  court  below,  or  from 
the  Judge,  if  there  be  no  clerk,  a  true  copy 
of  all  proceedings  In  such  cause  in  the  court 
below,  and  to  file  said  copy  in  the  appellate 


court  on  or  before  the  return  day  of  the 
writ  of  error;  and  section  1462,  still  in  force, 
enacts  that  the  provisions  of  law  relating  to 
writs  of  error  governing  the  filing  of  tran- 
scripts of  records  and  proceedings  thereon, 
and  filing  of  assignments  of  errors,  shall  be 
applicable  to  appeals  in  chancery. 

It  may  be  said  that  the  section  last  men- 
tioned, when  taken  in  connection  with  sec- 
tion 1461,  was  not  specially  designed  to  fix 
a  time  that  should  intervene  between  the 
entry  of  an  appeal  and  its  return  day,  but  to 
regulate  the  filing  of  transcripts  and  assign- 
ments of  error;  and,  while  it  Is  conceded 
that  such  was  a  purpose  of  the  section,  it 
is  also  true  that  the  provisions  of  law  relat- 
ing to  writs  of  error  governing  the  filing  of 
transcripts  of  records  and  proceedings  there- 
on are  made  applicable  to  chancery  appeals. 
All  writs  of  error  must  be  Issued  at  least 
30  days  before  the  return  day  thereof,  and 
on  or  before  that  day  the  transcript  of  the 
record  must  be  filed. 

Section  1462  undoubtedly  contemplated 
that  the  making  up  and  filing  of  transcripts 
of  records  on  appeals  in  chancery  causes 
should  be  within  the  same  time  and  in  the 
same  manner  as  in  writs  of  error,  and  the 
latter  do  now  require,  and  have  since  the 
adoption  of  the  Revised  Statutes  required, 
at  least  80  days  to  intervene  between  the 
Issuance  of  the  writ  and  its  return  day.  As 
Act  1897,  c.  4528,  was  clearly  not  intended 
to  make  any  change  as  to  the  time  that 
should  intervene  between  the  entry  of  an 
appeal  in  chancery  and  the  day  to  which  it 
is  made  returnable,  we  are  of  opinion  that 
such  appeals  are  returnable  in  like  manner 
as  writs  of  error. 

In  the  present  case  there  were  only  11 
days  from  the  entry  of  the  appeal  to  the 
first  day  of  this  court  to  which  it  was  made 
returnable,  and  hence  the  appeal  was  im- 
properly entered.  We  do  not  understand 
counsel  for  appellants  to  take  the  position 
that  the  appeal  was  entered  in  compliance 
with  the  statute,  but  their  contention  is  that 
the  appeal,  having  been  entered  to  the  proper 
term,  but  to  a  wrong  day  thereof,  is  not 
void,  and  can  be  waived,  and  that  this  has 
been  done  on  the  part  of  appellee  by  an 
agreement  made  In  reference  to  making  up 
the  transcript  in  the  cause.  Counsel  who 
had  represented  appellee  In  the  trial  court 
acknowledged  service  of  a  copy  of  the  writ- 
ten directions  to  the  clerk  to  make  up  the 
transcript,  and  agreed  that  the  derk  should 
at  once  commence  the  preparation  of  the 
same. 

We  held  in  Pyles  v.  Beall,  37  Fla.  549,  20 
South.  775,  that  papers  required  to  be  served 
under  the  rules  of  this  court  were  not  in- 
tended to  take  the  place  of  statutory  writs 
essential  to  confer  Jurisdictio^  over  the  per- 
son of  the  defendant,  and  that  a  mere  ac- 
knowledgment of  service  of  copy  of  such 
papers  would  not  amount  to  a  voluntary  ap- 
pearance in  this  court  The  decision  of  the 
Digitized  by  VjOiJ  V  LC 
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court  In  Butterworth  ▼.  Hill,  114  U.  S.  128, 
5  Sup.  Ct  796,  was  that  the  acceptance  of 
service  by  the  commissioner  of  patents,  an 
officer  having  an  official  residence  In  Wash- 
ington, D.  C,  of  service  of  subpoena  issued 
from  the  circuit  court  of  the  United  States 
for  the  District  of  Vermont,  "to  have  the 
same  effect  as  If  duly  served  by  a  proper  offi- 
cer," had  no  other  effect  than  the  regular 
service  of  the  process  by  such  officer,  and 
vraived  no  objection  to  Jurisdiction,  and 
gave  no  consent  to  be  sued  away  from  his 
residence  at  the  seat  of  government  Under 
the  statutes  of  the  United  States,  no  suit 
could  be  brought  In  the  circuit  court  of  the 
United  States  against  an  Inhabitant  of  the 
United  States  by  original  process.  In  any 
other  district  than  that  of  which  he  was  an 
inhabitant  or  in  which  he  might  be  found 
at  the  time  of  service. 

It  has  often  been  held  here,  before  the 
passage  of  the  act  of  1897,  that  any  action 
on  the  part  of  an  appellee  that  could  be 
construed  into  a  voluntary  appearance  in 
this  court  would  waive  the  necessity  of  the 
issuance  and  service  of  a  citation,  but  the 
entry  of  an  appeal,  as  well  as  the  Issuance 
of  a  writ  of  error,  has  generally  been  con- 
sidered essential  to  confer  appellate  Juris- 
diction over  the  subject-matter.  Whether 
or  not  an  entry  of  appeal  can  be  waived  Is 
doubtful.  According  to  the  provisions  of 
chapter  4528,  Laws  1897,  the  entry  of  appeal 
performs  the  double  office  of  giving  Jurisdic- 
tion to  this  court  of  both  the  subject-matter 
and  the  person  of  the  appellee.  The  accept- 
ance of  service  of  a  copy  of  the  written  di- 
rections to  the  clerk,  and  a  consent  that  he 
may  at  once  commence  to  prepare  the  tran- 
script of  the  record,  can  have,  under  the 
rules,  no  other  effect  than  as  a  waiver  of 
appellee's  right  to  ffie  additional  directions 
as  to  what  the  transcript  shall  contain. 
Such  a  consent  relates  to  the  making  up  of 
the  transcript,  but  it  should  not  be  held  as 
an  implied  waiver  (even  if  a  direct  waiver 
could  have  such  effect)  of  appellee's  right 
to  object  on  the  Jurisdictional  ground  that 
no  entry  of  appeal  had  been  made,  or  that 
one-  entered  was  contrary  to  the  express  di- 
rections of  the  statute.  The  transcript 
would  show  the  facts  as  to  the  entry  of  the 
appeal,  and  upon  that  appellee  could  move 
in  this  court 

Our  conclusion  Is  that  the  appeal  must  be 
dismissed,  as  having  been  entered  In  viola- 
tion of  the  express  directions  of  the  statute. 
Ordered  accordingly. 


(50  La.  Ann.  518) 

KLINE  V.  Succession  of  MURPHEY.     (No. 

12.669.) 
(Supreme  Conrt  of  Louisiana.    Jan.  10,  1898.) 

APPBAI^— DiSMISSAIr-JURISDICTIONAL  AMOUNT. 

The  amount  realized  from  a  sale  of  the 
property  under  foreclosure  proceedings  had  been 
paid  out  to  creditors  with  the  consent  of  all 


concerned.  There  remained  In  the  hands  of  the 
sheriff  for  distribution  an  amount  less  than  the 
lower  limit  of  the  court's  jurisdiction,  and  the 
claim  of  the  opponent  was  also  less  than  that 
limit.  The  court  had  no  jurisdiction. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Ascension;   Walter  Guion,  Judge. 

Action  by  Ohrlstian  Kline  against  the  suc- 
cession of  Thomas  B.  Murphey,  John  D. 
Murphey,  administrator,  A.  Wilbert's  Sons 
Lumber  &  Shingle  Company,  third  opponent. 
From  the  judgment,  the  third  opponent  ap- 
peals.   Dismissed. 

Edmund  Maurln.  for  appellant,  A.  Wilbert's 
Sons  Lumber  &  Shingle  Co.  Edward  N.  Pugh, 
for  appellee. 

BREAUX,  J.  The  parties  to  this  Utlgation 
claimed  a  preference  over  the  funds  in  the 
hands  of  the  sheriff  to  be  distributed.  The 
plaintiff.  Christian  Kline,  proceeded  via  ez- 
ecutlva  In  foreclosing  his  mortgage.  The 
property  seized  was  sold  for  $3,5(X).  We 
are  informed  by  the  sherifTs  return  on 
the  writ  of  seizure  and  sale  that  the  costs  of 
the  foreclosure  amounted  to  $155;  that  the 
dalm  secured  by  privilege  amounted  to  $166.- 
78;  that  he  retained  hi  his  hands  $600 
under  an  order  of  court  to  meet  any  in- 
debtedness to  A.  Wilbert's  Sons  Lumber  A 
Shingle  Company,  and  the  remainder  of  the 
purchase  price  was  paid  to  the  attorney  for 
Christian  KUne,  the  plaintiff.  The  order  is- 
sued in  accordance  with  the  petition  of  Wil- 
bert's Sons  Lumber  &  Shingle  Company, 
third  opponent,  directed  the  sheriff  to  retain- 
in  his  hands  until  further  order  of  the  court 
sufficient  of  the  proceeds  of  the  sale  to  pay 
Its  claim.  The  sheriff  complied  strictly  with 
the  order,  retained  the  fund  stated,  and  paid 
the  remainder  of  the  funds  to  those  who 
were  entitled  to  receive  them.  There  was 
not  the  least  opposition  raised  to  this  pay- 
ment. 

The  only  question  remaining  for  deci- 
sion is  whether  the  interveners  Wilbert's 
Sons  &  Co.  are  entitled  to  the  fund  and  priv- 
ilege they  claim.  The  amount  of  their  claim 
is  less  than  the  lower  limit  of  this  court's 
jurisdiction,  and  the  proceeds  of  the  sale 
they  claim  is  also  less  than  that  Jurisdic- 
tion. The  appeal  must  therefore  be  dis« 
missed.  We  have  no  discretion  in  the  mat- 
ter. It  is  ordered  and  adjudged  that  the  ap- 
peal is  dismissed. 

On  Application  for  Rehearing. 

(April  13,  1898.) 

BLANCHARD,  J.  Third  opponent,  A.  Wil- 
bert's Sons  Lumber  &  Shingle  Company, 
claimed  $300  with  8  per  cent,  interest  from 
July  23,  1895,  and  $200  with  liiie  rate  of  in- 
terest from  September  1,  1894.  It  asserted 
a  superior  privilege  upon  certain  buildings 
and  Improvements,  consisting  of  stables, 
sheds,  etc.,  and  upon  the  lot  of  ground,  not 
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exceeding  one  acre*  upon  which  the  stablee 
and  sheds  were  erected.  This  was  part  of 
the  mortgaged  property.  It  asked  separate 
appraisement  of  this  property.  It  was  sep- 
arately appraised.  It  asked  an  order  to  the 
sheriff  to  hold  in  his  hands,  not  the  entire 
proceeds  of  this  property,  but  "sufficient  of 
the  proceeds"  to  satisfy  opponent's  claim  by 
preference  over  other  creditors.  The  order 
of  court  accordingly  was  that  the  sheriff  re- 
tain in  his  hands  sufficient  of  the  proceeds 
to  satisfy  the  demand  of  this  third  opponent 
This  order  the  sheriff  complied  with.  He 
estimated  that  $600  would  cover  the  claim, 
retained  that  sum,  and  paid  over  the  re- 
mainder to  the  parties  in  interest  The  only 
fund  tied  up  by  this  order  was  what  the 
sheriff  estimated  was  sufficient  to  meet  the 
claim.  The  order  of  court.  Indirectly  at 
least  required,  him  to  make  this  estimate, 
since  it  directed  him  to  retain  only  an 
amount  sufficient  to  meet  third  opponent's 
claim.  In  making  this  estimate  the  sheriff 
did  so  at  his  peril;  that  is  to  say,  if  he  had 
retained  an  insufficient  sum,  the  complain- 
ant could  have  held  him  responsible  for  the 
deficit  But  the  crucial  fact  in  determining 
the  question  of  jurisdiction  here  raised  is  that 
the  order  of  court  did  not  require  to  be  held 
back,  and  the  sheriff  did  not  hold  back,  a 
sum  sufficient  to  vest  this  court  with  Juris- 
diction. The  fund  in  dispute,  so  far  as 
this  complainant  is  concerned,  made  so  by 
his  own  pleadings  and  by  the  action  of  the 
court  invoked  by  them,  is  not  the  entire  sum 
of  the  proceeds  of  the  sale  of  the  mortgaged 
property,  but  that  part  of  it  only  which  the 
sheriff  was  directed  to  reserve  in  his  hands 
pending  the  litigation.  There  was  no  ap- 
peal by  any  of  the  other  parties  having  an  in- 
terest in  the  fund.  The  complainant  herein 
comes  before  the  court  with  a  claim  of  only 
$600  principal,  and  with  a  fund  reserved  in 
the  sheriff's  hands,  as  the  result  of  his  own 
act,  of  only  $600.  How  can  it  be  claimed 
that  this  court  is  vested  with  jurisdiction 
ratione  materlse?  In  its  facts  herein  stated 
this  case  is  to  be  distinguished  from  Murray 
V.  Sweeney,  48  La.  Ann.  760,  19  South.  753, 
relied  on  by  counsel  for  opponent  as  estab- 
lishing a  different  rule.  But  even  there  the 
court  stated  that  the  amount  of  the  fund  in 
the  sheriff's  hands  is  the  test  of  the  right 
of  appeaL  Here  the  amount  left  in  the 
hands  of  the  sheriff  was  less  than  the  lower 
jurisdictional  limit  of  this  court  Rehearing 
refused. 


(60  La.  Ann.  669) 

STATE  ex  leL  STUART  v.  BLLIS,  Judge,  et 
al.     (No.  12,774.) 

Supreme  Ooort  of  Louisiana.    April  4,  1808.) 

Alimokt— Sbparatiox  from  Bid  and   Board— 

Effbct. 

1.  The  wife  obtained  a  judgment  of  separation 

from  bed  and  board,  but  did  not  apply  for  ali- 

mcfny  prior  to  the  judgment     After  judgment  of 


separation  from  bed  and  board,  proceeding  1% 
nue  for  alimony,  being  an  accessorj  to  the 
principal  demand.  Is  permissible. 

2.  Pension  is  due  during  the  marriage.  The 
marriage  ties  are  not  dissolved  by  the  decree 
of  separation  from  bed  and  board. 

(Syllabus  by  the  Ckmrt) 

Applications  for  writs  of  prohibition  and 
certiorari  by  the  state,  on  the  relation  of 
William  Henry  Stuart  against  T.  C.  Ellis, 
judge,  and  another.    Denied. 

John  Q.  Flynn,  for  relator.  Simeon  Bel- 
den,  for  respondent 

BREAUX,  J.  This  was  an  application  for 
writs  of  prohibition  and  certiorari.  The 
grounds  of  the  application  are  (1)  that  after 
judgment  of  separation  from  bed  and  board, 
proceeding  by  rule  for  alimony  is  not  per- 
missible; (2)  that  alimony  can  be  allowed 
the  wife  only  prior  to  such  a  judgment 
The  facts  are  that  a  judgment  of  separation 
from  bed  and  board  was  recently  pronounced 
in  favor  of  relator's  wife,  to  whom,  in  the 
judgment,  the  court  also  gave  the  care  and 
custody  of  the  children  of  the  marriage. 
From  this  judgment,  the  defendant's  hus- 
band (relator  here)  has  not  taken  an  appeal. 
After  the  judgment  of  separation  from  bed 
and  hoard  had  been  rendered,  the  wife  of 
relator  filed  a  rule  for  alimony,  which  was 
allowed,  for  part  of  the  amount  which  was 
asked  by  her.  The  judge  of  the  court  a  qua 
(who  is  the  respondent  here)  properly  held 
that  the  judgment  of  separation  is  not  final, 
and  did  not  have  the  effect  of  annulling  the 
marriage;  that  plaintiff  in  the  case  of  the 
wife  against  the  husband,  which  resulted  as 
before  stated,  was  still,  despite  the  separation 
from  bed  and  board,  the  wife  of  the  defend- 
ant He,  for  these  reasons,  made  the  rule 
absolute  for  |10  per  month,  from  October  8, 
1897,  to  March  8,  1898,  and  at  the  rate  of 
$25  per  month  from  March  8,  1898,  until  the 
further  order  of  the  court  and  for  costs. 
The  relator  seeks  to  have  this  judgment  re- 
versed and  vacated. 

We  take  it  that  no  one  will  deny  that  a 
rule  is  the  proper  action,  during  the  progress 
of  a  contestation,  in  matters  incidental  to  the 
principal  demand.  The  proceeding  by  rule 
in  such  incidental  matters  is  expressly  al- 
lowed by  the  rules  of  practice.  It  Is  left 
for  us  to  determine  whether  the  wife's  rule 
for  alimony  was  filed  as  an  incident  of  the 
main  demand,  for  in  that  case  the  process 
by  rule  is  proper.  In  our  mind,  the  judg- 
ment of  separation  from  bed  and  board  is 
not  a  final  proceeding.  The  relation  of  hus- 
band and  wife  still  exists.  A  reconciliation 
may  put  an  end  to  the  judgment  If  no 
reconciliation  take  place,  it  may  serve  as  a 
basis  for  a  divorce  at  the  end  of  one  year. 
The  12  months'  grace  Is  given  by  law,  as  we 
appreciate,  to  find  out  if  there  will  not  be  a 
change  for  the  better,  and  possibly  avoid  the 
necessity  of  forever  dissolving  marriage  ties, 
which  should  never  be  dissolved  save  when 
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there  to  ample  evidence  that  the  marriage, 
Instead  of  being  a  blessing,  is  the  reverse. 
During  the  12  months  of  moral  trial,  an  ap- 
plication by  rule  to  show  cause  why  alimony 
should  not  be  paid  inay  well  be  considered 
as  incidental  to  the  suit  in  which  was  ren- 
dered the  Judgment  for  separation  from  bed 
and  board.  The  proceeding  until  the  divorce 
is  in  character  provisional,  and  may  include 
a  rule  for  alimony,  as  needful  to  carry  out 
the  object  of  the  law  in  allowing  the  sepa- 
ration from  bed  and  board. 

Our  con(;!*»ion  being  that  the  proceeding 
by  rule  was  permissible,  we  pass  to  a  con- 
sideration of  the  next  objection  raised.  This 
objection  is  founded  upon  the  hypothesis 
that  the  plaintiff  had  no  right  whatever  to 
alimony;  after  her  demand  had  been  grant- 
ed, and  a  Judgment  of  separation  from  bed 
and  board  entered,  that  all  of  her  rights  to 
date  had  been  passed  upon;  that  now  the 
allowance  of  alimony  would,  in  effect,  amend 
the  Judgment  which  had  been  rendered, 
without  granting  alimony.  It  is  clear,  in  our 
Judgment,  while  the  relation  of  husband  and 
wife  exists,  after  the  demand  of  separation 
from  bed  and  board,  and  until  the  matri- 
monial ties  are  severed  or  a  reconciliation 
has  taken  place,  the  right  to  alimony  is  a 
continuing  right  It  was  not  terminated, 
ended,  or  destroyed  by  the  Judgment  silent 
upon  the  subject  Plaintiff  was  entitled  to 
moderate  allowance  for  support  and  main- 
tenonce  during  the  12  months.  We  have 
found  no  decision,  after  some  search,  bear- 
ing directly  upon  the  point  now  before  us 
for  determination.  As  an  original  proposi- 
tion, without  the  assistance  of  any  decision 
by  this  court  interpreting  the  articles  of  the 
Civil  Code  upon  this  subject  we  arrived  at 
the  conclusion  that  alimony  was  allowable 
to  plaintiff.  The  particular  point  not  hav- 
ing been  previously  presented  here,  we  com- 
pared the  articles  of  our  Code  on  the  subject 
of  alimony,  and  found  that  they  correspond 
with  those  of  the  Code  of  France  upon  that 
subject  The  Court  of  Cassation,  interpret- 
ing these  articles,  determined  correctly,  as 
we  thinlc,  that  it  is  not  a  new  demand  after 
Judgment;  that  it  is  not  concluded  by  the 
Judgment  but  an  accessory  of  the  principal 
demand.  1  Fuzier  &  Hermann,  Code  Civil 
Annotd,  p.  861,  No.  62.  The  commentators 
are  positive  in  their  comments.  In  case  of 
the  separation  from  bed  and  board,  says 
Baudry  Lacantinerie  (page  369,  vol.  1),  in 
his  worlc  entitled  *'Droit  Civil,"  a  consistent 
Jurisprudence  recognizes  the  right  of  ali- 
mony between  the  spouses,  for  the  reason 
that  the  decree,  unlike  the  decree  of  divorce, 
does  not  absolutely  dissolve  the  marriage 
ties.  Under  another  heading  of  the  same 
book,  this  Jurist  reaffirms  that  the  right  de- 
spite the  decree  of  separation,  remains  to 
daim  the  pension.  From  Laurent  (page  302, 
voL  8,  Droit  Civil)  we  translate:  **The 
spouses  separated  from  bed  and  board  owe 
aid  to  each  other  during  the  marriage,  and 


consequently  nntll  the  decree  of  divorce  Is 
pronounced."  We  have  not  anywhere  found 
different  views  expressed.  Our  views  ac- 
cord with  the  cited  cases  and  the  opinion  of 
the  illustrious  French  Jurist  In  consequence, 
it  only  remains  for  us  to  affirm  the  Judgment 
of  the  district  court  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  rale  nisi  be 
vacated  and  discharged,  and  the  demand  of 
relator  for  prohibition  and  certiorari  reject- 
ed, at  relator's  costs. 


(SO  La.  Ann.  471) 
FREDERIOES  T.  DONALDSON  et  al.     (No. 

12.506.) 

(Supreme  Oonrt  of  Louisiana.    April  4,  1898.) 

Appbau— Jurisdictional  Aifouirr. 

1.  The  suit  brought  asainst  a  number  of  cred- 
itors daiming  liens  on  the  bailding  of  the  plain- 
tiff is  not  within  the  jarisdiction  of  this  oonrt 
when  each  creditor  claims  leas  than  $2,000. 
Const,  art.  81,  as  amended  by  Acts  1882,  p.  174. 

2.  The  appellate  Jurisdiction  of  this  court 
based  on  '^he  fund  to  be  distributed,"  can  be 
exerted  only  when  the  fund  deposited  subject 
to  the  order  of  the  court  exceeds  $2,000.    Id. 

(Syllabus  by  the  Court) 

Appeal  from  civfl  district  court  parish  of 
Orleans;  Thomas  O.  W.  Ellis,  Judge. 

Action  by  Hugo  H.  Fredericks  against  O. 
H.  Donaldson  and  others.  From  a  Judgment 
denying  part  of  the  relief  prayed,  plaintifP 
appeals.    Dismissed. 

Charles  Louque,  for  appellant  Solomon 
Wolff,  for  appellee  G.  Villermin.  Dart  & 
Keman,  for  appellees  O.  A.  Mattes,  (Antral 
Manufacturing  &  Lumber  Co.,  Limited,  and  R. 
K.  Haclmey.  Frank  McGloin,  for  appellee  A. 
ELMoIse. 

MILLER,  J.  The  plaintifT  appeals  from 
the  Judgment  on  his  petition  against  the  de- 
fendant the  contractor  for  the  erection  of 
buildings  for  the  plaintiff,  and  against  the 
contractor's  sureties,  and  against  the  work- 
men and  furnishers  of  materials,  claiming 
liens  on  the  buildings  for  work  upon  and 
materials  furnished  for  the  buildings.  The 
contractor  abandoned  the  work,  and  the 
plaintiff  completed  the  building  for  less  than 
would  have  been  due  the  contractor  If  he 
had  performed  his  contract  When  the  plain- 
tiff finished  the  erection,  there  remained 
unexpended  $688,  the  difference  between  the 
contract  price  that  would  haye  been  paid 
the  contractor  If  he  had  not  defaulted  and 
the  amount  plaintiff  expended  to  finish  the 
erection.  There  were  recorded  liens  against 
the  buildings  for  the  workmen  and  sup- 
plymen  to  the  amount  of  $2,66a  The  plain- 
tiff deposited  the  $688,  asked  that  that 
amount  be  distributed  to  the  lien  creditors,  . 
their  liens  decreed  to  be  erased,  that  plain- 
tiff be  discharged  from  all  liability,  and  that 
he  hare  Judgment  against  the  sureties  in  the 
event  of  any  liability  on  his  part  in  excess 
of  the  amount  deposited.  The  Judgment  of 
the  lower  court  distributed  the  amount  de- 
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posited  to  the  lien  creditors,  and  they  hare 
acquiesced.  The  Judgment  decreed  the 
plaintiff  liable  beyond /the  amount  deposited 
for  two  small  amounts,  one  of  |2d8,  and  an- 
other of  |66,  and  dismissed  the  demand 
against  the  sureties.  In  this  posture,  the 
plaintiff  takes  the  appeal,  and  is  met  by  the 
motion  to  dismiss. 

It  thus  appears  the  plaintiff  sued  numerous 
parties  asserting  conflicting  rights  to  the  six 
hundred  and  fifty-eight  dollars  he  deposited. 
The  demand  of  each  of  these  parties  was  less 
than  two  thousand  dollars.  The  plalntUTs  de- 
mand of  the  surety  of  the  contractor  was  con- 
tingent; L  e.  in  the  event  the  plaintiff  was 
made  liable  beyond  the  amount  he  deposited. 
This  contingent  demand  was  less  than  two 
thousand  dollars.  In  no  aspect,  it  seems  to 
us,  can  this  appeal  be  maintsined.  The  suit 
against  a  number  of  defendants,  each  alleg- 
ing a  debt  against  plaintiff  for  amounts  less 
than  two  thousand  dollars,  cannot  be  brought 
within  our  Jurisdiction  merely  because  the 
aggregated  claims  exceed  two  thousand  dol- 
lars. On  any  appeal  by  these  creditors,  the 
amount  of  each  claim  would  be  the  test  of 
our  Jurisdiction;  nor  is  the  test  different  be- 
cause plaintiff  sued  them,  and  In  this  form 
seeks  an  adjudication  on  appeal  on  claims 
all  bdow  the  Jurisdiction  of  this  court  U. 
B.  T.  Cochrane.  5  Rob.  (La.)  120:  Boulden  t. 
Hughes,  8  Mart  (N.  S.)  286.  The  demand 
against  the  sureties,  as  stated  In  the  brief, 
is  below  our  Jurisdiction.  The  fund  deposit- 
ed is  9B68,  and  the  fund  *to  be  distributed" 
must  exceed  $2,000  to  gfre  us  Jurisdiction 
when  that  distribution  Is  the  basis  to  sus- 
tain the  appeal.  Const  art  81,  as  amended 
by  the  amendment  of  188^  (Acts  1882,  p.  174); 
Insurance  Co.  ▼.  Levi,  40  La.  Ann.  135,  8 
South.  560;  Renshaw  ▼.  Stafford,  84  La.  Ann. 
1140.  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  appeal  in  this  case  be  dis- 
missed, at  appellant's  costs. 


(60  Ls.  Ann.  5«2) 

WHOONG  ▼.  WELLS.    (No.  12,746.) 
(Supreme  Court  of  Loaislana.    April  4,  1808.) 
Mauoious  Prosecution— Probablb  Caubb— Ra- 

MANDINO    AOCCSBD. 

1.  Action  sounding  In  damages  for  malicious 
prosecution. 

2.  Dismissed  by  court  below,  on  exception  of 
BO  cause  of  action,  on  the  ground  that  the 
ruling  of  the  committing  magistrate,  remand- 
ing toe  accused,  or  placing  him  under  bond  for 
trial  before  the  district  court.  Instead  of  dis- 
charging him,  was  eyidence  of  probable  cause; 
and,  this  appearing  from  the  petition,  it  pre- 
cluded recovery. 

3.  Reversed  and  remanded,  the  court  holding 
that  the  commitment  to  appear  for  trial  is  bat 
prima  facie  evidence  of  the  existence  of  proba- 
ble cause. 

(Syllabus  by  the  (3oart) 

Appesl  from  civil  district  court,  parish  of 
Orleans;   Fred.  D.  King,  Judge. 
Action  by  Edward  Wholing  against  John 


Wens.    From  a  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.    Reversed. 

iWiUlam  J.  Waguespack,  for  appellant  J. 
Warren  Doyle  and  Edward  &  Whltakef,  for 
appellee. 

BLANCJHARD,  J.  This  Is  an  action  for 
malicious  prosecution.  Damages  are  laid  at 
110,000.  The  substantial  averments  of  the 
plaintiff  are  that  in  March,  1806,  defendant 
caused  his  prosecution  on  the  charge  of 
breach  of  trust  and  embezzlement,  with  in- 
tent to  cheat  and  defraud^  under  section  005 
of  the  Revised  Statutes;  that  the  affidavit 
was  made  before  the  recorder's  court  of  the 
city  of  New  Orleans,  from  which  the  writ  of 
arrest  issued;  that  he  was  brought  before 
the  recorder,  sitting  as  a  committing  magis- 
trate, and  was  committed  to  appear  before 
the  criminal  district  court  of  the  parish  of 
Orleans,  under  a  bond  of  $600,  which  he  was 
unable  at  first  to  furnish,  and  was  lodged 
In  the  parish  prison,  where  he  remained  five 
days,  when  he  was  released,  having  mean- 
while procured  a  bondsman;  that  subse- 
quently the  district  attorney  filed  an  in- 
formation against  him  on  the  charge  referred 
to^  based  upon  the  affidavit  made  by  the  de- 
fendant; that  he  was  tried  before  a  jury  on 
this  information,  the  charge  was  found  to 
be  frivolous,  and  the  prosecuting  officer  him- 
self requested  the  Jury  to  return  a  verdict  of 
not  guilty,  which  they  did  without  leaving 
their  seats;  that  the  defendant  knew  the  af- 
fidavit made  against  him  (plaintiff)  was 
false;  that  he  had  no  probable  cause  for 
making  same;  and  that  the  prosecution  was 
wantonly  wrongful,  Illegal,  and  mallcious» 
done  for  the  sole  purpose  of  vexing,  humiliat- 
ing, and  injuring  plaintiff.  Defendant  ap- 
peared, and  filed  an  exception  of  no  cause  of 
action,  which  was  sustained,  and  the  soil 
dismissed.     Plaintiff  appeals. 

It  is  a  well-known  rule  of  practice  that,  for 
the  purpose  of  the  trial  of  an  exception  of  no 
cause  of  action,  all  the  allegations  of  the  pe- 
tition are  taken  as  true.  We  think  the  alle- 
gations of  this  petition  disclose  a  cause  of 
action.  The  trial  judge  did  not  state  the 
grounds  upon  which  he  sustained  the  excep- 
tion, but  we  gather  from  the  briefs  of  coun- 
sel that  it  was  because  of  the  action  of  the 
recorder  in  committing  the  accused  for  trial. 
Instead  of  discharging  him;  and  from  this 
It  was  held  that  probable  cause  was  shown, 
and,  this  appearing  from  the  petition,  it  pre- 
cluded recovery.  We  do  not  think  the  alle- 
gation in  the  petition  that  the  recorder  com- 
mitted the  accused  to  appear  before  the  crim- 
inal court  a  sufficient  showing  of  probable 
cause  for  the  initiation  of  the  prosecution 
to  justify  the  ruling  that  the  complaint  dis- 
closed no  cause  of  action.  The  commitment 
to  appear  for  trial  was  prima  fade,  not  con- 
clusive, evidence  of  probable  cause.  14  Am. 
&  Eng.  Enc.  Law,  p.  67.  It  has  frequently 
been  held  that  the  discbarge  of  an  accused 
person  by  .  commf^tl^^^^^^^JsU;^^^. 
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facie  evidence  of  the  want  of  probable  cause, 
and  shifts  the  burden  of  proof  on  the  defend- 
ant sued  for  malicious  prosecution.  Brown 
V.  Vlttur,  47  La.  Ann.  607,  17  South.  193; 
Bornholdt  v.  Souillard,  36  La.  Ann.  103; 
Plassan  v.  Lottery  Co.,  34  La.  Ann.  246.  The 
same  reasoning  Justifying  the  conclusion 
reached  in  those  cases  sustains  the  converse 
of  It,  viz.  that  the  commitment  by  the  mag- 
istrate Is  but  prima  facie  evidence  of  the  ex- 
istence of  probable  cause.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  avoided  and  re- 
versed, and  that  the  cause  be  remanded  to 
the  lower  court,  to  be  proceeded  with  accord- 
ing to  law;  costs  of  appeal  to  be  taxed 
against  defendant  and  appellee. 


(50   La.  Ann.   606) 


SOUTHERN   WOOD    MANUFACTURINa   & 
CREOSOTING  CO.,  Limited,  v.  DAV- 
ENPORT.   (No.  12,609.) 

(Supreme  Oonrt  of  Louisiana.    April  4,  1888.) 

Obligation  of  Warranty— Partial  Eviction— 
Damages. 

1.  PlaintifP,  claiming  eviction  in  part,  sues  on 
the  obligation  of  warranty  in  act  of  sale. 

2.  Hdd,  he  is  entitled,  under  the  facts  dis- 
closed, to  be  reimbursed  only  the  value  of  the 
part  evicted  from,  estimated  proportionately 
to  the  price  paid  for  the  whole. 

(Syllabus  by  the  Gonrt.) 

Appeal  from  cItU  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  the  Southern  Wood  Manufactur- 
ing &  Creosotlng  Oompany,  Limited,  against 
Wilson  Davenport.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

William  S.  Parkerson,  for  appellant  Al- 
bert D.  Henriques,  for  appellee. 

BLANCHARD,  J.  The  plaintiff  acquired, 
by  purchase  from  Mrs.  Susan  A.  Sampson, 
fiYe  lots  of  ground  in  the  city  of  New  Or- 
leans, in  the  square  bounded  by  Front,  Lyon, 
and  Bordeaux  streets  and  the  Mississippi 
river.  The  lots  were  designated  In  the  act 
of  sale  as  Nos.  6,  7,  8,  9,  and  10  on  a  plat  or 
plan  made  in  the  year  1848,  by  C.  A.  Hedin, 
surveyor.  They  adjoined  each  other,  and  all 
fronted  on  Front  street  on  the  north,  and  on 
the  Mississippi  river  on  the  south.  The  three 
first  lots  are  described  as  having  a  width  of 
30  feet  by  a  depth  of  150  feet,  more  or  less, 
to  the  river,  and  the  two  last  as  having  the 
same  width  by  a  depth  of  160  feet,  more  or 
less,  to  the  river.  It  was  the  same  property 
previously  acquired  by  Mrs.  Sampson  from 
Wilson  Davenport,  defendant  herein,  by  iden- 
tically the  same  description,  for  the  price  and 
sum  of  $5,000.  When  Mrs.  Sampson  purchas- 
ed from  Davenport  the  lots  were  vacant.  Fol- 
lowing her  purchase  there  were  erected  on  the 
property  certain  Improvements,  constituting  a 
wood  manufacturing  and  creosotlng  plant,  with 
boilers^  engines,  cylinders,  cisterns,  tanlis,  tools, 
wharves,    etc     These    Improvements,    plant. 


etc.,  were  Included  in  the  sale  to  plaintiff 
company,  the  consideration  of  which  was 
600  shares  of  the  capital  stock  of  the  com- 
pany, at  the  par  value  of  $100  each.  Just 
prior  to  the  purchase  from  Mrs.  Sampson, 
the  company  had  been  incorporated,  the 
capital  stock  being  fixed  at  $100,000,  divided 
into  1,000  shares  of  $100  each.  It  was  recited 
in  the  act  of  incorporation  that  500  shares 
full-paid  stock  were  to  be  delivered  "to  Thom- 
as H.  Sampson,  owner,  for  his  plant,  situat- 
ed on  the  Mississippi  river  between  Bor- 
deaux and  Lyon  streets,"  including  the  real 
estate  and  the  right  to  the  use  of  the  pro- 
cesses, secured  to  said  Sampson  by  letters 
patent  from  the  federal  government,  for 
preserving  and  treating  lumber,  etc.  The 
**Thomas  H.  Sampson"  referred  to  was  the 
husband  of  Mrs.  Susan  A.  Sampson,  In  whom 
the  title  to  the  lots  on  which  the  plant  was 
located  was  vested  by  the  sale  from  Daven- 
port. It  was  she  who  made  the  sale  of  the 
lots  to  the  company,  and  this  act  of  sale  re- 
cited that  it  was  made  ''with  all  lawful  war- 
ranties, and  with  full  subrogation  and  sub- 
stitution to  all  her  rights  and  actions  in  war- 
ranty." In  the  sale  of  the  same  property 
previously  by  Davenport  to  Mrs.  Sampson 
express  warranty  is  also  stipulated.  When 
the  plaintiff  company  was  organized,  preced- 
ing the  purchase  from  Mrs.  Sampson,  Thom- 
as H.  Sampson  became  president  thereof, 
and  L.  W.  Brown  vice  president;  the  latter 
accepting  the  sale  from  Mrs.  Sampson  on  be- 
half of  the  company,  while  Sampson  signed 
it  in  authorization  of  his  wife.  Something 
over  two  years  after  the  purchase  from  Mrs. 
Sampson  the  company  brought  the  present 
action,  not  against  Mrs.  Sampson,  its  imme- 
diate vendor,  but  against  her  vendor,  Wilson 
Davenport,  standing  on  the  subrogation  and 
substitution  which  she  had  made  to  it  of 
her  rights  and  actions  in  warranty  against 
him.  The  object  of  the  suit  Is  to  recover  $3,- 
000  from  Davenport,  on  the  complaint  that 
in  December,  1881,  plaintiff  company  was 
evicted  from  a  part  of  the  ground  which 
Davenport  had  sold  to  Mrs.  Sampson  and 
she  to  them,  being  a  strip  about  50  feet  in 
depth  by  a  width,  clear  across  the  lots,  of  150 
feet.  That  which  constituted  eviction  Is 
averred  to  be  this:  A  considerable  tract  ot 
alluvion  or  batture  had  formed  along  that 
portion  of  the  city  front  Over  this  bat- 
ture, parallel  with  Front  street  on  the  north, 
and  the  river  on  the  south,  what  is  known  as 
"Water  Street"  was  laid  out  and  established 
in  the  year  1867  by  authority  of  the  then  city 
of  Jefferson  (now  absorbed  Into  the  city  of 
New  Orleans).  This  new  street  crossed  the 
property  in  question  about  110  feet  from 
Front  street.  While  laid  out  on  the  map, 
and  thus  designated  and  established,  the 
street  Itself  was  not  actually  opened  aud  put 
in  use  (so  far  at  least  as  it  affected  the  prop- 
erty we  are  dealing  with)  until  August  27. 
1889,  when  an  ordinance  was  passed  by  the 
council  of  the  city  of  New  Orleans,  approv- 
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ed  by  the  mayor  on  September  3,  1889,  di- 
recting the  city  surveyor  to  remove  exist- 
ing obstructions  from  Water  street,  and  to 
open  same,  and  authorizing  a  railway  track 
to  be  laid  on  the  street  from  Louisiana  ave- 
nue to  General  Taylor  street.  Prior  to  this, 
to  wit,  in  1880  and  1881,  the  council  had  pass- 
ed certain  ordinances  granting  rights  and 
privileges  in  and  along  the  streets  on  the 
river  front  to  the  Texas  &  Pacific  Railway 
Company.  Acting  under  these  several  or- 
dinances, adopted  in  1880,  1881,  and  1889, 
the  Texas  &  Pacific  Company  laid  its  traclss 
in  and  along  Water  street,  and  thus  that 
street  became  opened  for  use  and  traffic  as 
a  public  street  and  highway  of  the  city. 
Louisiana  Ice  Mfg.  Co.  v.  City  of  New  Or- 
leans, 43  La.  Ann.  217,  9  South.  21.  This 
opening  of  Water  street,  and  the  laying  of 
the  tracts  of  the  railroad  company  thereon, 
had  the  effect  of  dividing  the  lots  which  the 
plaintiff  had  purchased  from  Mrs.  Sampson, 
and  some  evidence  was  adduced  on  behalf  of 
plaintiff  to  show  that  it  impaired  the  water 
privileges  of  the  property,  which,  it  was 
claimed,  constituted  its  chief  element  of 
value  for  the  purposes  for  which  the  com- 
pany desired  it. 

The  petition  alleges,  in  substance,  that 
Davenport  claimed  and  had  possession  of  all 
the  property  from  Front  street  to  the  river; 
that  he  sold  and  delivered  all  of  it  to  Mrs. 
Sampson;  that  he  warranted  title  and  pos- 
session of  it  all;  that  there  was  no  indica- 
tion of  any  street  through  it  at  the  time  of 
Mrs.  Sampson's  purchase;  that  neither  she 
nor  her  vendee  (plaintiff  company)  had  any 
knowledge  of  the  laying  off  and  dedication 
of  a  street  through  it  at  the  time  of  their 
respective  purchases;  and  that  because  of 
said  laying  off  and  dedication  Davenport 
could  not  sell  and  convey  title  and  posses- 
sion to  that  portion  of  the  lots  covered  by 
the  street,  and  having  assumed  to  do  so,  and 
his  vendee  having  been  evicted,  he  must 
make  restitution.  The  demand  was  met  by 
an  exception  of  no  cause  of  action,  which 
was  ordered  to  stand  as  part  of  the  answer 
to  the  merits.  The  defense  on  the  merits  is 
that  Davenport  had  no  knowledge  of  the  lo- 
cation of  a  street  through  the  property  at 
the  time  of  his  own  purchase  thereof,  nor 
when  he  sold  It;  that,  if  the  right  to  lay  out 
the  street  existed  prior  to  or  at  the  date  of 
his  sale  to  Mrs.  Sampson,  she  was,  in  law. 
charged  with  knowledge  of  the  same,  and 
bought  at  her  peril  and  risk;  that,  if  the 
cause  of  eviction  arose  after  her  purchase, 
he  is  in  no  sense  responsible  for  the  same; 
and  that  the  opening  of  Water  street  and  the 
authorization  to  lay  railway  tracks  thereon 
were  public,  governmental  acts  of  the  city 
of  New  Orleans,  for  which  defendant  can- 
not be  held  responsible.  On  the  Issues  pre- 
sented there  was  judgment  below  for  de- 
fendant, and  plaintiff  appeals. 

The  affairs  of  plaintiff  company  appear 
not  to  have  gone  on  welL  In  the  beginning 
23  So.— 29 


of  1895  it  found  itself  involved  in  debt,  with 
no  funds  to  meet  its  obligations.  It  went 
into  liquidation,  with  Sampson  and  Brown 
as  liquidating  commissioners.  In  March, 
1895,  they  applied  to  the  court  for  an  order 
to  sell  all  the  property  of  the  insolvent  cor- 
poration, movable  and  immovable,  to  pay  its 
mortgage  and  other  debts.  This  order  was 
granted,  and  the  entire  property  was  sold 
at  one  offering  for  $2,410,  John  T.  Whittaker, 
agent,  becoming  the  purchaser.  Who  his  prin- 
cipal was,  is  not  disclosed.  In  the  applica- 
tion for  the  sale  of  the  real  estate  the  com- 
missioners set  forth  that  since  the  company 
acquired  it  the  city  of  New  Orleans  had  laid 
out  Water  street  through  it;  that  the  prop- 
erty had  thus  become  divided  into  two  parts; 
and  that  these  parts  should  be  sold  sep- 
arately. They  annexed  a  plan,  and  asked 
that  the  sale  be  made  in  accordance  there- 
with; that  is  to  say,  that  the  part  between 
Front  and  Water  streets  be  sold  as  lots  6,  7, ' 
8,  9,  and  10,  in  square  80,  with  a  front  on 
the  two  streets  of  150  feet,  by  a  depth  be- 
tween the  streets  of  about  111  feet,  and  the 
part  between  Water  street  and  the  river  be 
sold  as  a  certain  portion  of  ground  measur- 
ing 150  feet  on  Water  street  by  a  depth  be- 
tween parallel  lines  of  about  807  feet  to  the 
river,  together  with  all  rights  of  batture 
and  future  accretions.  The  projet  of  the  sale 
recited  that  upon  this  part  of  the  property, 
viz.  between  Water  street  and  the  river,  is 
situated  the  plant  of  the  Southern  Wood 
Manufacturing  &  Creosoting  Company,  Lim- 
ited. The  order  of  court  directed  the  prop- 
erty to  be  sold  in  the  two  parts,  as  set  forth 
in  the  plan  of  the  commissioners,  and  accord- 
ingly it  was  so  advertised  and  sold.  These 
pleadings  and  proceedings  show  that  the 
plant  of  plaintiff  company  was  located  on 
the  river  side  of  Water  street  This  being 
so,  it  would  appear  that  the  water  privi- 
leges of  the  factory  were  not  cut  off  or  seri- 
ously impaired  by  the  opening  of  Water 
street  and  the  laying  of  the  railway  tracks 
thereon.  It  also  appears  that  whereas, 
plaintiff  company  bought  the  lots  as  having 
a  depth  of  about  150  to  160  feet,  more  or 
less,  from  Front  street  to  the  river,  in  point 
of  fact  the  liquidating  commissioners  sold 
the  property  as  having  a  depth  from  Front 
street  to  Water  street  of  111  feet,  and  from 
Water  street  to  the  river  of  807  feet,  or  a 
total  depth  of  918  feet,  exclusive  of  the  50 
feet  constituting  Water  street  With  the  50 
feet  of  Water  street  added,  the  property  has 
a  depth,  from  Front  street  to  the  river,  of 
968  feet  It  thus  appears  that  Water  street, 
in  passing  through  the  lots,  has  occupied  on- 
ly about  one-nineteenth  part  of  their  entire 
depth,  and  only  to  this  extent  has  plaintiff 
company  suffered  actual  eviction.  Conced- 
ing that  over  the  batture  formed  by  the 
recession  of  the  river,  and  attaching  as 
riparian  rights  to  the  original  lots  fronting 
on  the  river,  the  city  authorities  could  lay 
off  and  establish  Water  street,  this  could 
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not  devest  the  riparian  proprietor  of  the  fee 
of  the  land  occupied  by  the  street  Remy  v. 
Municipality,  11  La.  Ann.  161;  Rev.  Civ. 
Code,  arts.  668,  665.  It  could  hardly  be 
claimed  that  the  city's  action  established 
anything  more  than  a  servitude,  or  easement, 
for  street  purposes,  over  that  part  of  the 
property  occupied  by  Water  street,  with  the 
resulting  right  to  the  riparian  proprietor  to 
retake  possession  of  and  subject  the  ground 
to  his  purposes,  should  it  ever  cease  to  be 
used  as  a  street  It  follows  that  plaintiff 
company  has  not  been  evicted  from  the  fee 
of  the  ground  occupied  by  the  street,  but 
only  from  Its  use  and  possession.  Indeed, 
the  petition  itself  does  not  claim  more  than 
that  the  petitioner  has  been  evicted  from 
the  possession  of  a  portion  of  the  ground 
sold  by  the  defendant 

But  talking  the  view  most  favorable  to 
plaintiff  company,  that  Water  street  will 
remain  as  a  sti*eet  for  all  time  to  come,  and 
that  plaintiff  has  been  evicted,  for  all  prac- 
ticable purposes,  of  both  the  fee  and  the 
possession  of  thie  ground  it  occupies,  what. 
If  anything,  is  it  entitled  to  recover  of  this 
defendant?  That  recovery  is,  under  the  cir- 
cumstances of  this  case,  authorized  by  the 
law,  appears  clear.  Rev.  Civ.  Code,  arts. 
2475,  2491,  2492,  2500,  2506,  2514  That  Da- 
venport did  not  know,  when  he  sold  to  Mrs. 
Sampson,  that  Water  street  had  been  laid 
out  across  the  lots,  can  make  no  difference. 
He  sold  the  ground  now  occupied  by  the 
street  and  delivered  possession  of  it  His 
vendee  has  been  evicted.  ]^y  the  express 
terms  of  Rev.  Civ.  Code,  art.  2514,  "the  value 
of  the  part  from  which  he  is  evicted  Is  to  be 
reimbursed  to  the  buyer  according  to  its 
estimation,  proportlonably  to  the  total  price 
of  the  sale."  Plaintiff  claims  that  the  value 
of  the  part  evicted  from  is  ^,000,  and  there 
is  testimony  to  this  effect  by  the  witness 
Sampson.  But  we  cannot  accept  this  esti- 
mation. Sampson  bases  It  upon  the  idea  of 
the  factory's  deprivation  of  water  privileges. 
We  have  already  seen  that,  by  his  own 
pleadings  as  liquidating  commissioner  of 
plaintiff  company,  he  Is  cut  off  from  this  con- 
tention. Besides,  the  petition  contains  no 
averment  of  this  character;  nor  does  it 
charge  that  the  part  evicted  from  was,  rela- 
tively to  the  whole,  worth  $3,000;  nor  that 
the  purchase  would  not  have  been  made  but 
for  the  inclusion  of  this  part.  From  the  cir- 
cumstances and  surroundings  it  is  hard  to 
resist  the  impression  that  no  injury  what- 
ever has  been  suffered  by  the  buyer  of  this 
property  by  reason  of  the  opening  of  Water 
street  through  It  It  gives  the  property  two 
additional  fronts,  and  the  laying  of  the  track 
of  the  Texas  &  Pacific  Railway  on  Water 
street  gives  It  railway  privileges  while  It  still 
retains  its  water  privileges.  We  think  sub- 
stantial justice  will  be  done  by  awarding 
plaintiff  a  judgment  for  the  value  of  the 
part  evicted  from,  estimated  proportionately 
to  the  price  paid  for  the  whole.     We  have 


already  seen  that  the  part  lost  Is,  in  area, 
about  one-nineteenth  of  the  whole,  and  one- 
nineteenth  of  the  price  paid  ($5,000)  is  $263.- 
15.  It  Is  therefore  ordered,  adjuOged,  and 
decreed  that  the  judgment  appea'ed  from 
be  annulled,  avoided,  and  reversed,  and  it 
Is  now  ordered  and  decreed  that  plaintiff  do 
have  and  recover  of  the  defend  ruit  the  sum 
of  $263.15,  with  legal  interest  ihereon  from 
judicial  demand,  to  wit  April  3,  1898,  untU 
paid,  together  with  costs  of  both  courts. 


(76  Hl88.  651) 
HARTv.  PICARD. 
(Supreme  Court  of  Mississippi.    April  25,  1898.) 
Judgment— Txr.  Dbbd. 

1.  In  ejectment  plalntiC  introduced  the  rec- 
ords in  a  chancery  suit  istituted  by  defend- 
ant to  cancel  a  tax  deed  under  which  plaintiff 
claimed,  which  suit  was  dismissed  because  de- 
fendant failed  to  show  title  in  herself.  The 
title  of  the  grantee  in  the  tax  deed  was  not 
brought  in  qaestion.  Udd  improperly  admitted, 
since  not  res  judicata. 

2.  Land  was  sold  to  the  state  for  taxes  for 
1879,  and  conveyed  by  the  auditor  to  a  pur- 
chaser in  1887.  In  a  suit  for  the  land,  the 
auditor's  deed  was  objected  to,  as  void,  be- 
cause it  did  not  show  that  5  per  cent  was  al- 
lowed the  sheriff,  as  required  by  Laws  1878, 
p.  50,  §  49.  Held,  that  the  deed  was  not  void, 
since  the  Laws  of  1878  we're  repealed  by  the 
Acts  of  1880,  which  abolished  the  5  per  cent, 
compensation  to  the  sheriff. 

3.  In  ejectment  defendant  Introduced  a  rec- 
ord book  of  the  auditor  of  public  accounts, 
made  in  accorcance  with  Laws  1880,  p.  80, 
which  showed  that  the  state  had  abandoned 
all  interest  in  the  lands  before  the  execution  of 
the  auditor's  deed,  under  which  the  plaintiff 
claimed.  Held,  that  such  record  was  only 
prima  facie  evidence  of  the  correctness  of  the 
facts  therein  contained. 

Appeal  from  circuit  court,  Harrison  county; 
S.  H.  Terral,  Judge. 

Action  by  Mrs.  S.  Picard  agahist  Mm.  Ju- 
liana Hart  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed. 

Mrs.  S.  Picard  brought  this  action  of  eject- 
ment against  Mrs.  J.  Hart  to  recover  a  parcel 
of  land  in  Harrison  county.  The  case  was 
tried  beforo  the  court  a  jury  having  been 
waived.  On  the  hearing,  plaintiff  introduced 
in  evidence  a  deed  from  the  auditor,  reciting 
that  the  land  described  therein  had  been  sold 
to  the  state.  This  deed  was  dated  July  9, 
1887.  It  also  showed  that  the  auditor  sold  the 
land  to  Horace  Bloomfield  for  $6.67.  A  state- 
ment of  the  taxes,  costs,  and  charges  was 
made  a  part  of  the  deed.  This  did  not  show 
that  the  5  per  cent  was  allowed  to  the  sheriff 
xmOer  the  act  of  1878  (Laws  1878,  p.  50,  fi  49). 
Defendant  objected  to  the  introduction  of  this 
Jeed.  Plaintiff  then  Introduced  a  list  of  the 
lands  sold  to  the  state  March  1,  1880,  for  the 
taxes  for  1879,  which  contained  the  lands  sued 
for.  Plaintiff  then  Introduced  the  record  of  a 
suit  In  chancery  Instituted  by  appellant  against 
H.  Bloomfield,  the  object  of  which  was  to  can- 
cel the  deed  from  the  auditor  to  Bloomfield, 
and  the  final  decree  dismissing  that  bill,  and 
the  judgment  of  the 
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that  decree.  Plaintiff  then  Introduced  a  deed 
from  H.  Bloomfield  to  herself,  executed  In  1S98. 
Defendant  claimed  under  a  deed  made  in  1842 
by  the  sheriff  of  the  county  to  G.  W.  Levy, 
under  an  execution,  and  a  deed  executed  in 
1852  to  defendant  by  said  Levy.  Defendant 
then  offered  In  evidence  the  record  book  of  the 
county,  made  by  the  auditor  of  public  accounts 
in  pursuance  of  an  act  approved  March  5, 
18S0  (Laws  1880,  p.  80),  showbig  that  the  state 
had  abandoned  all  interest  in  the  lands  sued 
for  before  the  execution  of  the  auditor's  deed 
to  Bloomfield.  There  was  judgment  for  plain- 
tiff. Defendant's  motion  for  a  new  trial  was 
overruled,  and  she  appealed. 

McWillle  &  Thompson,  for  appellant.  Bow- 
ers &  Chaffe  and  W.  H.  Maybin,  for  appellee. 

WOODS,  0.  J.  1.  This  is  an  action  of  eject- 
ment brought  by  the  appellee  against  the  ap- 
pellant for  two  lots  of  land  in  Harrison  county. 
The  record  of  the  proceedings  and  the  decree 
of  the  chancery  court  in  the  case  of  Juliana 
Hart,  the  appellant  hi  this  case,  agahist  Horace 
Bloomfield,  the  vendor  of  appe^ee  in  the  pres- 
ent case,  together  with  the  Judgment  of  this 
court,  aflrming  said  decree,  were  improperly 
admitted  in  evidence.  The  decree  of  the  chan- 
cery court  in  that  suit,  and  its  affirmance  by 
the  supreme  court,  were  not  res  adjudicata. 
That  suit  was  by  Mrs.  Hart,  to  cancel,  as  a 
doud  upon  her  title  to  the  premises,  the  tax 
deed  held  by  her  adversary.  She  failed  to 
show  title  hi  herself  in  that  suit,  and  neces- 
sarily her  bill  was  dismissed.  On  appeal  by 
her  from  that  decree  there  was  an  afOrmance 
of  the  decree,  dismissing  her  bill  on  the  specific 
ground  of  h»  failure  to  show  any  title  in  bar- 
self;  and  this  without  considering  the  validity 
of  Bloomfield's  tax  tide.  The  validity  of  that 
title  was  not  passed  upon  in  that  decree  of  this 
court,  and  that  is  the  question  now  presented 
in  the  present  action  to  try  title. 

2.  It  is  contended  by  counsel  for  appellant 
that  the  deed  of  the  auditor  is  void,  because, 
as  counsel  think,  the  auditor  attempted  to  con 
vey  for  less  than  he  was  required  by  law  to 
collect  from  the  purchaser.  The  act  of  1878 
(section  49,  c.  3,  Laws  1878),  under  which  5 
per  cent  on  the  amount  of  the  taxes  collected 
from  the  purchaser  by  the  auditor  was  to  be 
secured  as  compensation  to  the  sheriff,  was  a 
very  peculiar  one.  By  Its  terms,  the  intendhig 
purchaser  of  lands  held  by  the  state  under  tax 
sales  employed  the  services  of  the  sheriff  In 
making  his  purchase  and  seurlng  his  deed  from 
the  auditor,  and  did  not  himself  apply  directly 
to,  or  deal  with,  the  auditor.  For  his  services 
thus  rendered  the  intending  purchaser,  the  sher- 
iff, under  section  49  of  that  act,  was  entitled  to 
have  for  his  services  5  per  cent,  on  the  amount 
of  the  taxes  collected  by  the  auditor  from  the 
purchaser,  and  this  5  per  cent,  for  the  sheriff 
was  required  to  be  collected  by  the  auditor 
from  the  purchaser  at  the  time  of  making  his 
deed.  It  will  thus  be  seen  that  the  5  per  cent 
for  the  sheriff  was  compensation,  not  for  mak- 


ing the  sale  of  the  land  originally  to  the  state 
for  delinquent  taxes,  but  for  his  services  in 
the  purchaser's  behalf  in  the  sale  from  the 
state  to  the  purchaser.  But  hi  1880  this  pecu- 
liar and  cumbersome  method  of  acquiring  title 
to  lands  from  the  state  was  abolished,  and  all 
its  machinery  fell  with  it  Thereafter  the  pur- 
chaser applied  directly  to  the  auditor,  without 
any  intervention  or  agency  by  the  sheriff. 
His  services  were  dispensed  with,  and  his 
compensation  for  such  services  ceased.  After 
the  repeal  of  the  act  of  1878,  it  was  not  the 
duty  of  the  auditor  to  collect  the  5  per  cent 
for  the  sheriff.  He  would  have  violated  the 
law  if  he  had  done  so.  It  fallows,  therefore, 
that  the  auditor's  deed  to  Bloomfield  was  not 
void. 

3.  If  it  be  admitted  that  the  book  Intro- 
duced by  appellant  is  the  consolidated  record 
required  by  the  statute  (Laws  1880,  p.  80)  to 
be  made  by  the  auditor  of  lands  then  held 
by  the  state  for  taxes,  and  from  which  were 
dropped  all  lands  so  indefinitely  described  as 
to  be  void  according  to  recognized  legal  rules, 
still  it  was  only  prima  facie  evidence  of  the 
correctness  of  the  facts  contained  hi  it  That 
it  was  not  correct  is  abundantly  shown  upon 
its  own  face,  and,  as  to  the  land  in  contro- 
versy, by  other  official  documents  it  was 
demonstrated  that  it  was  worthless.  On  the 
whole  record  before  us,  we  have  no  doubt 
as  to  the  correctness  of  the  Judgment  appeal- 
ed from,  and  the  same  is  afflnned. 


(76  MlM.  1) 

REED  et  al  v.  MOSELEY. 
(Supreme  Court  of  Mississippi.    April  25,  1898.) 

HCSBAHD  AMD  WiFB—VaUDITT  OF  SlaVB 

Marriage. 
Where  a  slave  man  and  woman  were  living 
together  as  husband  and  wife  In  accordance 
with  a  slave  marriage  when  Laws  1866,  c.  4, 
§  3,  was  enacted,  and  continued  so  to  live  and 
cohabit  together,  and  probably  till  after  (^onst 
1869,  art  12,  $  22,  was  adopted,  the  law  and 
the  constitution  both  legalizing  such  a  mar- 
riage relation  whenever  uie  parties  so  desired, 
they  will  be  presumed  to  have  assumed  the  re- 
lation the  law  intended  to  permit  and  must  be 
held  to  be  husband  and  wife. 

Appeal  from  chancery  court  Washington 
county;  A.  H.  Longino,  Chancellor. 

Bill  by  B.  J.  Moseley  against  Robert  Reed 
and  others.  Decree  for  complainant  and  de- 
fendants appeal.    Reversed. 

Appellee  filed  his  bill  in  the  chancery  court 
alleging:  That  one  Sidney  Mack  purchased 
the  lands  in  dispute  from  the  L.  O.  N.  O.  &  T. 
Railroad  Company  in  1886;  that  in  1884  Sid- 
ney Mack    intermarried    with  one    Esther 

1  now  Esther  Mack;  that  Sidney,  with 

said  Esther,  as  his  wife,  lived  on  their  home- 
stead from  shortly  after  the  purchase  until 
the  death  of  Sidney;  that  on  the  27th  day  of 
January,  1891,  while  Sidney  and  Esther  were 
occupying  the  lands  as  a  homestead,  Sidney, 
without  the  knowledge  or  consent  of  Esther, 
executed  a  deed  in  trust  to  one  Winter,  as 
trustee,  to  secure  an  Indebtedness  t9i§t|^^:f|^ 


452 


23  SOUTHERN  REPORTER. 


(Mlsa. 


Willis,  said  deed  In  tmst  authorizing  the 
trustee  to  sell  said  lands  upon  default  in  pay- 
ment of  the  indebtedness,  which  was  due 
January  1,  1802;  that  Sidney  died  in  Dec. 
1892,  or  January,  1893,  leaving  Esther  as  his 
only  heir  at  law;  that  shortly  thereafter 
Esther  was  ejected  from  said  land  by  St 
John  Willis;  that,  after  this,  St  John  Wil- 
lis died,  in  possession  of  said  lands,  leaving 
as  his  only  heir  at  law  his  widow«  Meta  N. 
Willis,  who  is  now  Mrs.  Wolf  oik;  that  Meta 
N.  Willis  caused  a  foreclosure  by  the  trus- 
tee of  the  deed  in  trust  executed  by  Sidney 
Mack,  and,  she  becoming  the  purchaser  at 
sale,  the  trustee  executed  deed  to  her  Febru- 
ary 28,  1894;  that  she  sold  the  lands  to  ap- 
pellant Robert  Reed  on  February  23,  1894, 
and  placed  him  in  possession;  that  Reed  has 
since  cultivated  the  same;  that  its  rental 
value  is  $8  per  acre;  that  appellee,  in  1896, 
purchased  the  claim  of  Esther  in  said  land 
for  ^100;  that  the  deed  in  trust  to  Winter  is 
void  for  the  want  of  joinder  of  Esther;  and 
that  Mrs.  Wolfolk,  the  widow  of  Willis,  ac- 
quired no  title  under  the  foreclosure  proceed- 
ings; and  that  Reed  got  no  title  by  his  deed 
from  Mrs.  Willis;  but  that  appellee  is  the 
owner  in  fee  of  said  land;  and  that  said 
several  conveyances  are  clouds  upon  his  title; 
and  prays  to  be  decreed  the  owner,  and  for 
cancellation  of  the  other  conveyances,  and  for 
possession  and  rents.  By  his  answer,  the  ap- 
pellant Reed  makes  the  following  denials: 
That  appellee  is  the  owner  in  fee  simple  of 
the  title  to  the  land  in  dispute;  that  shortly 
after  the  purchase  of  said  land,  Sidney  Mack, 
with  his  wife,  Esther,  entered  into  the  actual 
possession  of  said  land,  and  remained  there- 
on continuously,  as  their  homestead,  until 
the  death  of  Sidney  Mack;  that  Sidney  died, 
leaving  Esther  as  his  widow  and  sole  heir 
at  law;  that  at  the  time  of  the  execution 
'  of  the  deed  in  trust  to  Winter,  Esther  Mack 
was  the  legal  wife  of  Sidney  Mack;  that  the 
said  deed  in  trust  was  executed  without  the 
knowledge  and  consent  of  Esther;  that  the 
rental  value  of  the  land  is  eight  dollars  per 
acre  per  annum;  that  in  1884,  or  at  any  oth- 
er time,  Sidney  Mack  legally  intermarried 
with  and  became  the  husband  of  Esther; 
that  the  deed  In  trust  to  Winter  was  with- 
out consideration  and  absolutely  void;  that 
appellee  is  entitled  to  have  the  title  held  by 
appellant  Reed  canceled;  that  appellee  is  en- 
titled to  the  relief  sought  or  to  any  relief. 
The  answer  of  appellant  Wolfolk  makes  the 
following  denials  in  addition  to  those  con- 
tained in  the  answer  of  the  appellant  Reed: 
That  Sidney  ever  did  reside  on  the  land  with 
his  wife,  or  as  a  homestead;  that  at  the  time 
the  deed  in  trust  was  given,  Sidney  was  re- 
siding on  the  land  as  a  homestead;  that 
Esther  was  his  wife;  that  she  was  his  only 
heir;  that  she  was  his  heir  at  all;  that, 
shortly  after  the  death  of  Sidney,  Esther  was 
ejected  from  said  land  by  St  John  Willis  or 
by  Meta  N.  Willis;  that  Esther  Mack  had, 
or  ever  had,  any  right  to  convey  said  land  to 


any  one;  that  Esther  was  entitled  to  any 
rights  or  consideration  in  any  respect  in  so 
far  as  the  deed  in  trust  from  Sidney  Mack 
to  Winter  was  concerned;  that  she  had  any 
homestead  right  in  said  land;  and  that  said 
deed  was  void.  This  answer,  among  other 
things,  sets  up,  affirmatively,  that  Esther 
was  never  lawfully  married  to  Sidney;  that 
she  bore  to  Sidney  no  relation  other  than 
mistress;  that  long  prior  to  the  late  war, 
Sidney  Mack  was  married  to  one  Amanda 
Hunter;  that  they  cohabited  together  as 
husband  and  wife  till  about  the  year  1873, 
when  they  ceased  to  live  together;  that  they 
were  never  divorced,  and  were  therefore  hus- 
band and  wife  until  the  death  of  Sidney; 
that  said  lawful  wife  of  Sidney  Mack  never 
at  any  time  lived  on  the  land  in  dispute;  and 
that  no  homestead  rights  ever  accrued  in 
said  land  to  any  one;  and  that  Sidney  had  a 
perfect  right  to  convey  title  to  same. 

R.  L.  McLaurin,  for  appellants.  Griffin  & 
Larkin  and  Frank  Johnston,  for  appellee. 

WHITFIEiLD,  J.  The  testimony  In  this 
case  clearly  shows  that  Sidney  Mack  and 
Amanda  Hunter  were  'living  together  and 
cohabiting  as  husband  and  wife"  November 
22,  1865,  at  the  time  of  the  passage  of  the 
act  of  that  date  (Acts  1865,  p.  82,  c.  4,  §  3), 
and  had  theretofore  so  lived  from  1860,  when 
a  slave  marriage  was  had  between  them  ac- 
cording to  the  then  custom  of  the  country  in 
that  regard,  and  that  four  children  were 
born  to  them  in  that  time,  and  that  they  so 
lived  together  and  cohabited  as  man  and  wife 
certainly  till  1867,  and  probably  till  after  the 
adoption  of  the  constitution  of  1869,  section 
22  of  article  12  of  which  relates  to  the  point 
here  involved.  Slaves  could  not  contract 
marriage,  and  hence  this  is  a  case  where  a 
legal  impediment  existed  to  prevent  mar- 
riage, and  the  election  of  slaves  to  marry. 
The  cases  of  Rundle  v.  Pegram,  49  Miss.  751, 
and  Floyd  v.  Calvert,  53  Miss.  37,  were  both 
cases  where,  at  the  time  the  living  together 
and  cohabiting  began,  the  parties  could  have 
macried,  no  legal  impediment  existing,  but 
elected  to  begin  a  meretricious  union.  In 
such  cases  it  has  been  properly  held  that 
there  must  be  "either  some  formal  and  ex- 
plicit agreement  between  the  parties  that 
they  will  and  do  accept  the  new  organic  law 
[or  the  statute]  as  establishing  thencefor- 
ward between  them  a  new  relationship, 
*  *  ^  or  there  must  be  such  open  and  visi- 
ble change  in  the  conduct  and  declarations  of 
the  parties  that  an  agreement  to  accept  the 
new  law  might  fairly  be  inferred."  For  nei- 
ther the  act  of  1865  nor  said  section  22  of 
article  12  of  the  constitution  of  1869  had  the 
purpose  or  the  effect  to  marry  parties  against 
their  will.  But  where  a  legal  impediment 
did  exist  to  marriage,  and  the  parties  there- 
fore could  not  elect  legally  to  marry,  but  did, 
as  a  fact  attempt  marriage,  according  to 
the  then  custom  of  the  country,  a|i4,4IA  U^o 
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together  and  cohabit  aa  husband  and  wife 
for  years,  np  to,  at  the  time  of,  and  after 
the  adoption  of,  the  act  of  1S65  and  the  con- 
stitution of  1860,  '^subsequent  continued  co- 
habitation*' is  "of  itself  a  strong  circum- 
stance to  show  an  acceptance  of  the  provi- 
sions of  the  act  and  the  constitution,  and  a 
desire  to  assume  towards  each  other  a  new 
and  lawful  relationship."  Such  continued 
living  and  cohabiting  together  as  husband 
and  wife  after  the  passage  of  the  act  of  1865, 
or  of  the  constitution  in  the  case  of  slaves 
who  had,  before  the  passage  of  either,  so 
lived  and  cohabited  together,  and  were  so 
living  and  cohabiting  together  at  the  adop- 
tion of  either,  is  sufficient  assent,  under  ei- 
ther, to  establish  the  marriage  relation  be- 
tween the  parties.  That,  plainly,  was  the 
manifest  purpose  of  the  act  and  of  the  con- 
stitution, dealing  wisely  and  competently 
with  a  most  anomalous  situation.  The  tes- 
timony here  satisfies  us  that  these  parties 
were  so  living  and  cohabiting  together  up  to 
1867,  and  probably  till  after  the  adoption  of 
the  constitution  of  1869.  The  case  of  An- 
drews V.  Simmons,  68  Miss.  732, 10  South.  65, 
decided  only  that,  where  one  of  the  parties 
was  dead  before  the  act  of  1865  was  passed, 
such  party  being  at  the  time  of  her  death  a 
slave,  neither  the  said  act  nor  the  constitu- 
tion of  1860  had  any  application.  The  decree 
la  reversed,  and  the  bill  dismissed. 


ae  MiM.  22) 

CLARK  V.  EQUITABLE  LIFE  ASSUR. 
SOC. 

(Supreme  Ooort  of  Missigsippi.    April  11,  1808.) 

IKSUBANOB— COHOLUSIVBNBSS  OF  RbOBIPT—EQUITT 
JURIBDIOnON— FORBION  DBFENDA.NT. 

1.  One  who  receipts  for  an  Insufficient  amount 
paid  on  a  life  insurance  policy,  and  Burrenders 
the  same,  relying  solely  on  the  statements  of 
the  insurer  respecting  her  rights  thereunder, 
which  she  has  since  learned  were  untrue  in 
fact  and  in  law,  is  not  bound  thereby. 

2.  A  bill  to  cancel  the  surrender  of  a  life 
insurance  policy  on  account  of  fraudulent  rep- 
resentations, and  for  an  accounting  to  settle 
accounts  running  through  more  than  20  years, 
and  for  discoTery  by  the  'defendant  insuranoe 
company  of  profits  of  its  business  in  which 
plaintiff  claimed  to  participate,  information  of 
which  was  solely  m  defendant's  possession, 
confers  jurisdiction  in  equity. 

3.  The  courts  will  take  jurisdiction  of  an 
equity  suit  against  a  foreign  corporation  de- 
fendant, domiciled  with  its  office,  books,  and  as- 
sets in  another  state,  presuming  obedience  to 
its  orders  and  decrees  notwithstanding. 

Appeal  from  chancery  court,  Coahoma  coun- 
ty; A.  H.  Longino,  Chancellor. 

Bill  by  Mrs.  E  J.  Clark  against  the  Equita- 
ble Life  Assurance  Society  for  an  accounting 
and  discovery.  Bill  dismissed,  and  complain- 
ant appeals.     Reversed. 

J.  W.  Cutrer.  for  appellant  Mayes  &  Har- 
ris, for  appellee. 


WOODS,  C.  J.  We  have  been  unable  to 
ascertain  upon  what  ground  or  grounds  the 
learned  court  below  based  its  decree  dismiss- 
ing the  bHl  of  complaint  filed  by  appellant, 
and  we  shall  therefore  briefly  notice  a  few  of 
those  stated  by  counsel  for  appellee  as  being 
sufficient  to  uphold  that  decree. 

1.  The  fact  that  appellant  received  from 
appellee  the  sum  of  $10,000,  called  for  by  the 
policy  upon  the  life  of  her  late  husband,  and 
receipted  and  surrendered  the  pc^cy,  is 
thought  by  counsel  for  appellee  to  be  a  com- 
plete answer  to  her  present  daim,  on  the 
idea  that  one  who  accepts  part  of  a  debt  in 
paymoit  of  the  whole  is  bound  thereby.  But 
appellant  avers  that  she  receipted  and  sur- 
rendered the  policy,  relying  solely  upon  the 
statements  and  representations  of  the  appel- 
lee touching  her  rights  under  the  policy, 
which  she  has  since  learned  were  untrue  in 
fact  and  in  law.  She  did  not  consciously  and 
by  any  agreement  made  by  her  accept  a 
smaller  sum  in  payment  of  a  larger  one  due 
her  by  her  debtor,  and  this  contention  is  with- 
out merit 

2.  The  decree  of  the  court  below  may  have 
gone  upon  the  notion  that  a  court  of  equity 
was  without  jurisdiction  of  the  matters  set 
out  in  the  bill  of  complaint  This  bill  was  for  a 
cancellation  of  the  surrender  of  the  policy,  if 
such  cancellation  should  be  thought  necessary 
to  an  assertion  of  the  claims  propounded  by 
appellant's  bill.  It  was  also  a  bill  for  an 
accounthig,— a  settlement,  under  the  direction 
of  the  court  of  accounts  running  through 
more  than  20  years.  It  was,  moreover,  a  bill 
for  discovery.  The  accounting  is  sought  be- 
cause, as  is  averred,  the  appellee,  in  making, 
and  refusing  to  make,  apportionment  of  prof- 
its, under  the  terms  of  the  policy,  upon  the 
life  of  appelUuf 8  late  husband,  disregarded 
appeUant's  right  to  participation  in  profits,  in 
the  several  methods  adopted  by  appellee  in 
making  apportionment  of  profits,  and  pro- 
ceeded along  erroneous  lines  in  working  out 
its  conclusion  that  appellant  was  entitled  to 
no  participation  in  profits.  The  discovery  is 
sought  for  the  reason  that  while  appellant 
knows  that  there  were  profits  to  be  appor- 
tioned, she  yet  does  not  possess  the  necessary 
information  and  the  exact  data  requisite  to 
an  ascertainment  of  the  sum  to  which  she  is 
entitled  under  participation  in  profits,  but 
that  all  necessary  information  is  in  the  pos- 
session of  app^ee.  The  appellant's  conten- 
tion, or  one  and  the  chief  one,  is  that  she 
was  entitled  to  participation  in  the  profits  of 
the  business  of  api>ellee  in  such  proportion  as 
the  mortality  experienced  in  the  "Southern 
class"  bore  to  the  mortality  of  others  insured 
by  appellee,  but  not  in  the  Southern  dass; 
whereas  the  appellee,  in  declaring  appellant 
not  entitled  to  any  participation  in  profits,  had 
acted  upon  the  mistaken  assumption  of  ap- 
portioning to  the  policy  on  the  life  of  appel- 
lant's husband  such  proportion  only  of  its 
profits  or  earnings  as  had  accrued  from  poll* 


Digitized  by  VaUOVLC 


454 


23  SOUTHERN  REPOBTEB. 


(Ml8S. 


cles  In  the  "Southern  class"  alone.  The  bill 
is  not  one,  therefore,  to  compel  the  directors 
of  the  assurance  society  to  declare  a  dividend 
in  favor  of  appellant.  She  is  not  a  stock- 
holder asking  the  court  to  control  the  discre- 
tion of  directors  of  the  assurance  company, 
nor  does  she  seek  the  aid  of  our  courts  to  ex- 
ercise any  supervisory  or  vlsitorial  power  over 
the  internal  management  of  the  business  of  a 
foreign  corporation.  She  is  a  creditor,  pure 
and  simple,  seeking  to  enforce  performance 
by  the  appellee  of  a  written  contract,  and  to 
that  end  she  asks  an  accounting  and  discov- 
ery. She  says,  in  effect:  "My  written  con- 
tract with  the  appellee  stipulates  for  my  par- 
ticipation in  the  profits  of  the  business  gen- 
erally of  appellee  in  such  proportion  as  the 
mortality  experienced  in  the  'Southern  class' 
of  its  policy  holders  bears  to  the  mortality 
of  other  policy  holders  not  in  the  'Southern 
class.'  But  the  appellee  has  practically  de- 
nied me  any  participation,  upon  the  errone- 
ous and  inequitable  assumption  that  I  am  to 
participate  only  in  profits  from  'Southern 
class'  business,  and  in  that  business  appellee 
declares  there  are  no  profits.  I  ask  the  court 
to  aid  me  in  the  assertion  and  maintenance 
of  my  contract  rights  by  compelling  the  in- 
surance company  to  proceed  now  to  adopt  the 
equitable  and  proper  basis  of  making  the  ap- 
portionment of  profits  to  which  I  am  entitled 
under  my  contract,  and  this  can  be  done  by 
a  simple  mathematical  calculation.  I  do  not, 
however,  possess  the  Information  necessary 
to  the  making  of  this  calculation,  and  I  there- 
fore pray  a  discovery  from  my  debtor,  and  an 
accounting  on  a  proi>er  basis  under  the  di- 
rection of  the  court."  She  is  clearly  entitled 
to  relief  in  equity,  if  not  barred  otherwise. 
The  fact  that  the  appellee  is  a  foreign  cor- 
poration, domiciled  in  another  state,  and  with 
its  offtce  and  books  and  assets  in  another 
state,  no  way  affects  the  Jurisdiction  of  our 
courts.  The  consideration  of  the  facts  Just 
noted  brings  us  to  the  next  question  to  be  con- 
sidered by  us. 

3.  We  do  not  understand  that  counsel  for 
appellee  assert  that,  on  the  case  made  by 
the  bill  of  complaint  filed  by  appellant,  our 
courts  of  chancery  are  without  Jurisdiction; 
but,  as  we  understand  counsel,  the  proposition 
is  that  by  reason  of  the  facts,  adverted  to  a 
moment  ago  by  us,  viz.  that  the  appellee  is 
a  foreign  corporation  domiciled  in  New  York, 
and  that  its  offices  and  books  of  account  and 
its  assets  are  all  beyond  the  boundaries  of  our 
own  state,  our  courts  will,  in  the  exercise  of 
Judicial  discretion,  decline  to  entertain  Juris- 
diction when  it  thus  is  made  to  appear  that 
the  court  may,  in  the  progress  of  the  cause, 
find  itself  unable  to  grant  administrative  re- 
lief, If  the  appellee  shall  decline  to  make  dis- 
covery, or  otherwise  refuse  obedience  to  the 
orders  or  decrees  of  the  court  It  is  sug- 
gested that  it  does  not  comport  with  Judicial 
dignity  to  assume  Jurisdiction  of  a  case  where 
it  is  apparent  that  the  court  may  be  balked 


in  its  efforts  to  administer  the  law  by  a  re- 
calcitrant litigant  It  would  seem  better  to 
comport  with  Judicial  dignity  for  the  court 
to  proceed  upon  the  supposition  that  obedi- 
ence will  be  promptly  yielded  its  orders  and 
decrees  by  every  litigant  before  it,  and  to  en- 
deavor to  find  some  legal  method  of  enforcing 
obedience  to  its  commands,  if  they  shall  be 
sought  to  be  defied  or  evaded.  It  will  be 
time  enough  for  the  court  to  abdicate  its  pow- 
ers when  it  finds  itself  powerless  to  enforce 
its  authority.  Happily,  in  the  case  before  um, 
the  appellee  has  manifested  a  spirit  of  per- 
fect obedience  to  the  court's  authority.  It 
has  fully  answered  the  bill,  and  its  chief  offi* 
cers  have  furnished  a  vast  mass  of  evidence 
in  voluminous  depositions.  The  action  of  the 
court  in  dismissing  complainant's  bill  was  er- 
roneous, viewed  in  any  of  the  aspects  in 
which  we  have  regarded  it  The  action  of 
the  learned  court  in  overruling  the  motion  to 
suppress  all  the  depositions  of  the  company's 
chief  officers  was  inopportune.  Inasmuch  as 
the  chancellor  had  decided  to  dismiss,  and 
did  dismiss,  complainant's  bill,  it  was  useless 
as  well  as  untimely  to  overrule  the  motion  to 
suppress  appellee's  depositions.  We  express 
no  opinion  as  to  the  sufficiency  or  insufficien- 
cy of  the  grounds  of  the  motion  to  suppress 
the  depositions,  and  we  reverse  this  action 
of  the  court,  simply  that  the  court  below 
may  now,  in  an  orderly  way,  dispose  of  the 
motion,  after  the  case  shall  have  been  re- 
manded.   Reversed  and  remanded. 


BUCKS     v.     GREAT     SOUTHEBN     TELE- 
PHONE &  TELEGBAPH  CO. 

(Supreme  Court  of  MissisBippL  April  25,  1888.) 
Trial— Province  op  Jurt, 
Where  a  defense  rests  on  the  testimony  of 
a  witness  which  is  in  conflict  with  that  of  oth- 
er of  defendant's  witnesses  in  other  respects, 
her  credibility  is  for  the  jury. 

Appeal  from  circuit  court,  Washington  coun- 
ty; F.  A.  Montgomery,  Judge. 

This  is  an  action  of  trespass  on  the  case,  by 
H.  T.  Bucks  against  the  Great  Southern  Tele> 
phone  &  Telegraph  Company,  for  damages 
claimed  by  reason  of  injuries  caused  by  a 
wire  of  said  company,  which  had  been  brok- 
en, and  was  down  and  across  the  highway  on 
which  plaintiff  was  driving.  On  April  29, 
1897,  H.  T.  Bucks,  appellant,  was  driving 
along  the  Battlesnake  Bayou  road,  a  pub> 
lie  highway,  in  company  with  a  young  lady, 
the  time  being  about  6  o'clock  in  the  after- 
noon. The  appellee,  a  foreign  corporation, 
owned  at  that  time,  and  owns  now,  a  tele- 
phone line,  which  line  is  constructed  and  runs 
along  said  highway.  At  a  point  in  said  high- 
way about  half  a  mile  from  the  corporate  lim- 
its of  the  city  of  Greenville,  and  where  ap- 
pellant received  his  injuries,  there  is  a  sharp 
curve  in  the  highway.     On  the  day  afore- 
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said,  and  while  the  appellant  was  driving 
along  the  highway  In  a  buggy,  he  ran  In- 
to one  of  the  wires  of  appellee,  which  had, 
from  some  cause,  been  brol^en  and  part- 
ed, and  which  was  down  in  said  highway, 
said  wire  becoming  entangled  with  the  run- 
ning gear  of  the  buggy  in  which  appellant 
was  riding,  the  end  of  the  wire  striking  ap- 
pellant's horse,  and  caushig  the  horse  to  be- 
come unmanageable.  Appellant  was  thrown 
out  of  the  buggy,  or  dragged  out,  and  receiv- 
ed several  painful  bruises  or  hurts.  At  the 
trial,  Ludnda  Jackson,  who  lives  a  few  steps 
from  the  place  of  the  injury,  testified  that  she 
was  going  along  the  highway  after  water, 
for  the  purpose  of  cooking  supper,  on  the  day 
of  the  Injury,  and  saw  the  wire  lying  next  to 
the  fence;  that  a  negro  boy,  whom  she  did  not 
know,  passing  in  front  of  her,  picked  up  the 
wire,  ran  across  the  highway  with  it,  and,  leav- 
ing it  there«  ran  on  towards  Greenville;  and, 
as  she  went  on  a  short  distance,  she  saw  ap- 
pellant coming  in  a  buggy,  and,  when  she 
came  back,  the  buggy  had  run  into  the  wire. 
She  further  testified  that  the  wire  had  been 
down  since  the  day  before  the  injury,  as  near 
as  she  could  remember.  At  any  rate,  it  was 
down  in  the  morning  of  the  day  of  the  In- 
jury. Witnesses  Thomas  and  Johnson  both 
testified  that  the  wire  was  up  all  that  day, 
until  after  5  o*dock  In  the  evening;  that  they 
talked  to  each  other  over  that  wire  several 
times  that  evening,  the  former  being  at 
Greenville,  and  the  latter  at  Swiftwater,  and 
the  last  conversation  being  at  5  o'clock  in 
the  evening;  and  that  the  wire  was  then 
working  all  right,  that  wire  being  the  only 
means  of  communication  between  Greenville 
and  Swiftwater.  Thomas  further  testifies 
that  at  6  o'clock  on  the  day  of  the  Injury,  ac- 
cording to  his  daily  custom  as  manager  of  the 
telephone,  he  tested  the  wires  by  talking  over 
them,  and  found  that  the  wire  in  question 
would  no  longer  work,  and  from  that  fact 
he  knew  it  was  down  somewhere  between 
QreenviUe  and  Swiftwater.  A  peremptory 
instruction  was  given  by  the  trial  judge  for 
the  defendant,  and,  from  the  judgment  ren- 
dered thereon,  plaintiff  appealed.    Reversed. 

Thomas  &  Boddie,  for  appellant.  Campbell 
&  Starling,  for  appellee. 

WHITFIELD,  J.  The  defense  of  hiterven- 
Ing  proximate  efficient  cause  rested  wholly 
on  the  testimony  of  Luclnda  Jackson.  Her 
testimony  calls  for  two  observations:  First, 
that  the  wire  she  saw  the  negro  boy  place  in 
the  middle  of  the  road  was  the  same  wire 
that  occasioned  the  injury;  and,  secondly, 
that  as  to  whether  that  wire  was  down  that 
day  prior  to  5:15  p.  m.  was  in  hopeless  con- 
flict on  her  testimony,  and  that  of  Thomas 
and  Johnson,  to  say  nothing  of  Shep  Hughes' 
testimony.  And  her  credibility  was  a  ques- 
tion for  the  jury,  not  for  the  court  Judg- 
ment reversed,  verdict  set  aside,  and  cause 
remanded. 


(60  La.  Ann.  497) 

REINAaH  et  al.  v.  NEW   ORLEANS   IMP. 

CO.,  Limited.     (No,  12,686.) 
(Supreme  Court  of  Louisiana.     April  4,  1898.) 

Tax  Salk8~Concld8ivene38— Estoppel  —  Abso- 
lute AoT  or  Sale. 

1.  Tax  sales,  based  on  assessmentB  against 
the  recorded  owner  holding  under  titles  convey- 
ing owcership,  bind  all  previous  owners  by 
whose  acts  or  acquiescence  such  titles  are 
placed  on  the  public  records,  and  thus  become 
guides  for  the  assessors. 

2.  One  who  witnesses  an  act  ofi  sale  is  pre- 
cluded from  afterwards  asserting  title  to  the 
property  against  the  purchaser,  who  accepts 
the  conveyance  in  part  on  the  faith  implied  by 
the  witness*  signature.     Bigelow,  £}Btop.  p.  451. 

3.  An  act  of  sale  absolute  In  form,  though  the 
real  consideration  be  the  indebtedness  of  the 
vendor  to  the  purchaser,  binds  the  vendor  as 
effectively  as  If  the  price  was  paid  in  cash. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  (George  H.  Th6ard,  Judge. 

Action  by  Solomon  Reiuach  and  Santo  Ote- 
rl  against  the  New  Orleans  Improvement 
Company,  limited.  Plaintiffs  had  judgment, 
and  defendant  appeals.  Amended  and  af- 
firmed. 

Carroll  &  Carroll,  for  appellant.  Benjamin 
Ory,  for  appellees. 

MILLER,  J.  The  defendant  appeals  from 
the  judgment  condemning  it  to  pay  plaintiffs 
one-half  the  price  of  property  bought  by 
them  under  the  agreement  for  the  purchase 
on  the  joint  account  of  the  plaintiffs  and  the 
defendant  Under  this  agreement  for '  the 
purchase  of  the  property  on  Joint  account, 
the  plaintiffs  became  the  purchasers,  but  ob- 
jected to  the  title  tendered,  and  refused  to 
pay  the  price.  This  led  to  the  suit  against 
the  plaintiffs  to  compel  compliance  with 
their  purchase,  in  which  suit  the  objections 
to  the  title  were  deemed  insufficient  by  this 
court,  and  plaintiffs  were  held  bound  to  take 
the  title  and  pay  the  price.  In  re  Louisiana 
Savings  Bank  &  Safe-Deposit  Co.,  48  La.  Ann. 
1428,  20  South.  909.  Thus  compelled  to  pay, 
the  plaintiffs  bring  this  suit  for  one-half  the 
amount  paid,  for  which  they  claim  defend- 
ant is  bound  by  the  agreement  under  which 
the  property  was  purchased.  The  petition 
avers  the  agreement  with  the  defendant  to 
buy  the  property  on  joint  account;  that  plain- 
tiffs have  paid  the  price  under  the  judgment 
condemning  them  to  take  the  title;  and  claims 
that  defendant  be  decreed  to  pay  one-half  the 
price  according  to  Its  agreement.  The  an- 
swer Is  the  general  Issue,  with  the  defenses 
of  defects  in  the  title,  and  that  defendant, 
no  party  In  the  suit  resulting  in  the  judg- 
ment condemning  plahitiffs  to  accept  the  ti- 
tle, Is  not  bound  by  that  judgment. 

We  are  inclined  to  think  defendant  Is  bound 
by  the  judgment  condemning  plaintiffs  to 
take  the  title.  When  that  suit  was  brought 
the  purchase  had  been  made  In  plaintiffs'  name. 
Under  the  agreement  theywereto  buy  on  joint 
account  with  defendan^^j^^l^iiyjl^j^i^SMi^ 
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the  suit  for  the  Joint  account  The  suit 
against  plaintiffs  was  of  some  months'  du- 
ration. The  defendant  claims  It  had  no  no- 
tice of  that  suit  In  the  statement  of  facts 
It  Is  admitted  the  president  and  attorney  of 
the  defendant  company  would  testify  they 
were  not  notified.  On  this  question  of  no- 
tice, in  addition  to  the  pendency  of  the  suit  for 
months  affecting  defendant's  liability,  brought 
against  and  defended  by  the  associate  of  the 
defendant  In  the  purchase,  there  is  the  tes- 
timony that  one  of  plaintiffs  communicated 
with  the  president  of  the  company  in  refer- 
ence to  the  suit  and  its  defense.  Against 
this  testimony  there  Is  only  the  admission 
that  the  president  and  attorney  would  testi- 
fy they  had  not  been  notified.  Under  otir 
Jurisprudence,  res  Judicata  prevails,  although 
the  party  resisting  that  exception  was  not  a 
party  to  the  record,  if,  In  point  of  fact  Iden- 
tified In  Interest  with  the  defendant  he  as- 
sents to  the  defense  for  both  by  the  defend- 
ant who  is  sued,  and  the  assent  may  be 
implied.  Johnson  v.  Weld,  8  La.  Ann.  126. 
After  that  defense  has  failed,  it  seems  to  us, 
under  the  circumstances  of  this  case,  the  de- 
fendant is  not  free  to  dispute  its  share  of  the 
liability  arising  from  its  agreement  to  buy 
the  property  on  Joint  account  and  after  Its 
associate  In  the  agreement  has  been  com- 
pelled to  pay  the  whole  price,  of  which  de- 
fendant was  to  bear  one-half.  But  we  have 
considered  the  defenses  to  the  title  the  de- 
fendant contends  were  not  passed  on  in  the 
suit  to  compel  plaintiffs  to  accept  the  title. 
The  property,  It  Is  conceded,  belonged  to  J. 
Q.  Bailey,  and,  by  conveyances  from  a  num- 
ber of  parties  claiming  to  be  his  heirs,  was 
sold  to  John  W.  Bailey,  by  acts  dated,  one  in 
1IH6,  and  another  in  1869.  John  W.  Bailey 
conveyed  to  Warner  Van  Norden  In  1868. 
Under  two  assessments  against  Van  Norden, 
the  property  was  sold  for  taxes  In  1676; 
then  conveyed  by  the  tax-sale  purchaser  to 
the  president  of  the  Louisiana  Savings  Bank, 
and  his  acquisition  has  been  adjudged, 
against  him,  to  have  been  for  the  bank.  Ray- 
mond V.  Palmer,  47  La.  Ann.  786,  17  8outh. 
812.  The  plaintiffs  hold  by  sale  from  the 
bank.  The  alleged  defects  are  that  in  these 
earlier  conveyances  from  the  Baileys  to  John 
W.  Bailey,  there  Is  no  proof  of  the  heirship 
of  his  vendors;  besides,  some  of  the  titles 
are  not  in  authentic  form,  and  the  signatures 
are  not  proved;  and,  further,  the  acts,  it  is 
insisted,  nominally  on  sales,  are  in  the  com- 
mon-law form  Qf  a  nominal  consideration, 
and  love  or  affection,  and  hence  to  be  deem- 
ed donations  liable  to  reduction  m  the  event 
that  these  vendors  of  IS^  and  1859  should 
leave  forced  heirs.  Van  Norden's  title  is  al- 
leged to  be  defective  because  his  wife,  living 
in  1876,  died  subsequenUy;  that  Guthrie,  the 
purchaser  at  the  tax  sale,  acquired  for  Van 
Norden,  conveyed  to  Palmer  for  the  bank  at 
Van  Norden's  request  It  is  claimed  the  bank 
held  the  title,  not  absolutely,  but  only  to  se- 
cure the  Indebtedness  of  Van  Norden;  hence. 


the  ownership  continuing  In  him.  It  is  In- 
sisted, at  his  wife's  death,  the  title  to  one- 
half  vested  and  Is  now  in  her  heir.  We 
think  the  defects  supposed  In  the  title  of 
John  W.  Bailey,  the  vendor  of  Van  Norden, 
whatever  their  Intrinsic  force  or  weakness^ 
must  be  deemed  removed  by  the  tax  sale  ot 
1876.  The  titles  of  all  previous  owners  be- 
came merged  by  their  own  acts  and  long 
acquiescence  in  John  W.  Bailey.  For  all  pur- 
poses of  taxation,  he  stood  the  recorded  own- 
er. The  tax  sale,  on  the  assessments  against 
him,  bound  previous  owners  as  It  bound  him, 
unless  for  defects  neither  alleged  nor  proved 
In  the  tax  sale.  '  Any  subsequent  purchaser 
could  successfully  urge  the  tax  sale  against 
any  claim  of  the  Baileys,  if  there  were  any 
basis  for  such  claims.  The  bank  holds  un- 
der the  tax  title  to  Guthrie,  Van  Norden  wit- 
nessing the  act  In  estoppel  against  him  from 
ever  disputing  the  conveyance.  Bigelow, 
Jfistop.  p.  451.  It  is  claimed  in  the  argument 
that  Guthrie  was  only  a  nominal  owner,  pur- 
chasing for  Van  Norden,  and  at  his  request 
conveying  to  the  bank.  Whether  nominal  or 
not  Van  Norden,  the  owner  against  whom 
the  taxes  are  assessed.  Is  bound  by  the  con- 
veyance to  the  bank.  It  is  claimed,  too,  that 
the  conveyance  to  the  bank  was  to  secure 
Van  Norden*s  Indebtedness.  Raymond  v. 
Palmer,  47  La.  Ann.  p.  786^  17  South.  812. 
It  was  none  the  less  an  absolute  transfer, 
and  we  know  no  reason  why  the  act  does  not 
avail  as  a  sale,  because  the  real  consideration 
was  an  indebtedness  to  the  purchaser.  This 
conveyance  by  Guthrie  to  the  bank  was  In 
1876,  and,  in  respect  to  the  right  that  Van 
Norden  may  have  had,  his  signature  to  the 
act  concluded  him  the  same  as  if  he  had 
been  the  vendor.  His  wife  died  subsequent- 
ly, and  hence  never  was  vested  with  any  ti- 
tle.   His  quitclaim  we  find  in  the  record,  of 

date  ,  1896,  it  is  true  would  not  bind 

his  wife's  heir  if  she  had  any  claim ;  but 
practically,  before  his  wife's  death.  Van 
Norden  had  devested  himself  of  title.  The 
quitclaim  is  an  additional,  though  unneces- 
sary, ground  to  maintain  the  title  of  the  bank 
and  that  of  philntiffs  derived  from  the  bank. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  defendant  be  credited  with 
H33.40  deposited  by  him,  and.  as  thus  amend- 
ed, the  Judgment  of  the  lower  court  be,  and 
It  Is  hereby,  affirmed. 


(50  La.  Ann.  «M) 
STATE  V.  UOVTNS.     (No.  12,765.) 
(Supreme  Oourt  of  Louisiana.    April  4,  1808.) 

CkmPBTBNOT    OF    W1TNB88— CRIMINAL    LAW— Bs- 
DUOIKO  TjMTIMONT  TO  WrITIHG* 

1.  A  demand  on  the  part  of  the  defendant's 
counsel,  that  the  prosecuting  witness  be  quali- 
fied touching  her  competency,  comes  too  late 
after  she  has  been  sworn  in  chief,  and  her 
Interrogation  actually  commenced. 

2.  It  is  not  the  right  of  counsel  for  an  ac- 
cused to  require  the  testimony  of  a  witness  upon 
cross-ex ammat ion  to  be  reduced  to  writing. 
The  law  limita  that  tj^h^^|g  ^te^t^p^^^^ 
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appertaiiifl  to  some  qnestion  of  law  raised  on  a 
bill  of  exceptiong,  and  to  be  decided  by  the 
sopreme  court. 
(Syllabus  by  the  Gourt) 

Appeal  from  judicial  district  court,  parish 
of  Calcasieu;  S.  D.  Read,  Judge. 

Ruben  Downs  was  convicted  of  rape,  and 
appeals.    Affirmed. 

Kleinpeter  &  Kleinpeter  and  Robert  L. 
Belden,  for  appellant  Milton  J.  Cunning- 
ham, Atty.  Gen.,  and  A  R.  Mitchell,  Dist 
Atty.  (Pierre  A  Simmons,  Jr.,  of  counsel), 
for  the  State. 

WATKIN8,  J.  The  accused  was  Indicted, 
tried,  and  convicted  of  the  crime  of  rape, 
and  sentenced  to  life  imprisonment  in  the 
penitentiary,  and  rests  his  appeal  upon  two 
bills  of  exception  and  a  motion  for  new  trial; 
the  defendant  having  been  accused  of  ravish- 
ing Florence  Pool,  a  colored  ghrl,  of  nine  years 
of  age. 

1.  The  first  bill  of  exceptions  taken  by  the 
defendant  relates  to  the  refusal  of  the  trial 
Judge  to  permit  the  prosecuting  witness  to 
be  sworn  and  examined  during  the  progress 
of  the  trial  touching  her  competency  as  a 
witness,  the  objection  made  and  sustafaied 
being  that  the  request  came  too  late  after 
she  had  been  sworn,  and  her  Interrogation  as 
a  witness  actually  commenced.  We  extract 
the  following  from  counsel's  brief,  vis.:  The 
first  bill  is  as  follows,  to  wit:  ''Be  it  remem- 
bered that  on  the  trial  of  the  above  cause 
the  prosecutrix,  Florence  Pool,  was  duly 
called  and  sworn  as  a  witness  for  the  state; 
and,  pending  the  giving  of  her  testimony  in 
chief,  ♦  •  •  counsel  for  the  accused  re- 
quested that  the  witness  be  qualified  touch- 
ing her  competency  as  to  the  appreciation  of 
an  oath,  or  her  accountability  to  her  Maker, 
in  the  event  of  her  false  swearing,  she  being 
a  female  negro  child  of  nine  years  of  age." 
"The  court  overruled  the  request,  on  the 
ground  that  the  request  came  too  late,— after 
the  witness  had  been  tendered  and  sworn  as 
a  witness,  and  her  testimony  already  begun, 
but  with  the  reservation  of  right  to  assail 
credibility  on  cross-examination."  Replying 
thereto,  the  attorney  general  makes  refer- 
ence to  the  following  authorities  as  sustain* 
Ing  the  ruling  of  the  court,  viz.:  The  ruling 
of  the  court  was  correct  Mr.  Wharton  says: 
'mie  law  on  grounds  of  policy  presumes 
that  all  witnesses  tendered  in  a  court  of  Jus- 
tice are  not  only  competent,  but  credible. 
•  •  •"  Whart  Cr.  Ev.  par.  368.  Again, 
that  author  says:  "A  party  who  knows  ob- 
jections to  the  competency  of  a  witness  can- 
not so  it  has  been  held,  hold  back  such  ob- 
jection until  the  witness  has  been  examined, 
and  then  raise  the  objections  if  the  witness' 
testimony  prove  unfavorable.  ♦  ♦  ♦"  Par- 
agraph 359.  While  there  may  be  some  doubt 
of  the  perfect  accuracy  of  the  rulhig  of  the 
trial  Judge,  as  the  witness  had  only  Just  been 
sworn  in  chief  when  the  defendant's  coun- 


sel made  their  request,  yet  we  think  the  ends 
of  Justice  were  subserved  by  the  reservation 
of  the  right  of  defendant's  counsel  to  assail 
the  credibility  of  the  witness  on  cross-exam- 
ination. 

2.  The  second  bill  of  exceptions  relates  to 
the  refusal  of  the  trial  Judge  to  permit  the 
testimony  of  the  prosecuting  witness  afore- 
said to  be  taken  down  in  writing,  as  request- 
ed by  the  defendant's  counsel.  The  Judge 
assigned  as  his  reason  for  having  so  refused 
the  request  that  "the  ruling  of  the  court 
above  complained  of  was  made  because  no 
reason  was  apparent  or  assigned  for  such 
course,  and  which,  if  acquiesced  In  by  the 
court  would  have  materially  retarded  the 
cause  and  obstructed  the  business  of  the 
court"  We  think  the  ruling  of  the  Judge 
was  correct  not  only  for  the  reason  which 
he  assigned,  but  for  the  stronger  one  that  the 
law  does  not  warrant  the  reduction  of  the 
testimony  of  a  witness  to  writing  under  the 
circumstances  related.  The  statute,  provides 
"that  on  the  trial,  •  •  •  when  an  objec- 
tion shall  have  been  made  and  a  bill  of  ex- 
ceptions reserved,  the  court  shall  at  the  time, 
and  without  delay,  order  the  clerk  to  take 
down  the  facts  upon  which  the  bill  has  been 
retained,"— to  be  attached  to  the  bill  in  case 
of  an  appeal.  Act  No.  113  of  1896.  But  the 
proposition  of  the  defendant  was  to  have  the 
testimony  of  the  prosecuting  witness  on 
cross-examination  on  the  merits  reduced  to 
writing,— an  altogether  different  situation. 
Neither  the  language  nor  the  spirit  of  the 
law  Justifies  the  contention  of  defendant's 
counsel.  The  testimony  sought  to  be  re- 
duced to  writing  appertained  to  the  guilt  or 
Innocence  of  the  accused,  and  not  to  a  ques- 
tion of  law  for  this  court  to  decide. 

8.  The  ground  of  the  defendantfs  motion 
for  a  new  trial  Is  that  the  verdict  of  the  Jury 
was  contrary  to  law  and  evidence.  In  keep- 
taig  with  the  uniform  current  of  our  Juris- 
prudence, we  cannot  enter  upon  a  discussion 
of  that  question,  as  it  is  predicated  upon  the 
facts  adduced  on  the  trial.  We  find  no  er- 
ror In  the  ruling  of  the  trial  Judge.  Judg- 
ment aflhrmed. 


HBO  La.  Ann.  664) 
Succession  of  FERNANDEZ  et  aL     (No.  12,- 

733.) 
(Supreme  Oourt  of  Louisiana.    April  4,  1808.) 
Community  Propirtt— Sa.lb  bt  Ai>mint8tratob  , 

OF  WlFB— SBTTLBMBNT  OF  WiFB'S 

Sb^abatb  Sstatb. 

1.  The  administrator  of  the  wife's  separate 
estate  is  without  authority  to  have  community 
property  soldj  particularly  as  it  does  not  ap- 
pear that  it  was  for  the  purpose  of  paying  debts 
of  the  community. 

2.  The  settlement  of  the  wife's  estate  (differ- 
ent from  the  husband's)  does  not  inyolve  &  set- 
tlement of  the  community;  and  therefore  the 
executor  of  her  estate  is  without  warrant  for 
assuming  control  of  property  held  in  communi- 
ty. 

3.  The  heirs  had  not  been  notified,  and  do  not 
appear  to  hare  con*^^^^^  t^j^^  ^ 
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comintiiitty   Interest  tnherited   hj  them   from 
their  father's  estate. 
(Syllabus  by  the  Court) 

Appeal  from  clYfl  district  court,  parldi  of 
Orleans;  George  H.  Th6ard,  Judge. 

In  the  matter  of  the  succession  of  Manuel 
Fernandez  and  Mrs.  Maria  Matea  De  La 
Rosa,  widow  of  Manuel  Fernandez,  consoli- 
dated. From  a  Judgment  to  compel  An- 
toinette Janvry  to  accept  title  of  property  ad- 
judicated to  her,  she  appeals.    Reversed. 

Frank  Zengel,  for  appellant  James  B. 
Rosser,  Jr.,  and  Mark  R.  Newhauser,  for 
appellee  datiye  testamentary  executor. 

BREAUX,  J.  This  was  an  appeal  from  a 
Judgment  rendered  to  compel  Mrs.  Antoin- 
ette Janvry  to  accept  title  of  property  ad- 
judicated to  her.  The  defendant  in  rule  ad- 
mits that  she  became  the  adjudicatee  of  the 
property,  but  she  refuses  to  take  the  title 
tendered,  because  it  is  not  a  legal  title. 
The  objection  to  the  title  is  grounded  on  the 
fact  that  the  property  described  in  the  ap- 
plication for  the  sale  was  owned  as  to  one-half 
by  Widow  Maria  Matea  De  La  Rosa,  and  the 
other  half  by  the  succession  of  her  prede- 
ceased husband,  Manuel  Fernandez.  He  (the 
husband)  died  In  1876.  His  succession  was 
opened  the  same  year,  In  the  late  Second 
district  court  His  widow  became  the  ex- 
ecutrix of  his  testament,  and  had  an  In- 
ventory taken.  She  remained  in  possession 
of  this  property.  It  was  community  proper- 
ty. She  died  In  1806,  intestate.  Her  suc- 
cession was  opened,  and  an  inventory  was 
taken.  Subseqaently,  the  successions  were 
consolidated  under  an  order  of  court  The 
heirs  of  the  two  successions  are  the  same. 
In  the  petition  to  sell  the  property,  the  tes- 
tamentary executor  of  the  estate  of  Mrs. 
Maria  M.  De  La  Rosa  alleged  that,  in  order 
to  execute  the  provisions  and  bequests  of  her 
last  will,  it  was  necessary  to  sell  the  real 
estate  belonging  to  the  estates  of  Mrs.  Maria 
Matea  De  La  Rosa  and  the  property  of  the 
late  Manuel  Fernandez.  The  property,  hi  oth- 
er words,  was  not  sold  to  pay  debts.  The 
heirs  of  the  late  Manuel  Fernandez  are  not 
before  the  court,  and  were  not  cited.  Ftom  a 
Judgment  condemning  the  adjudicatee  to  ac- 
cept the  title  tendered,  the  defendant  in  rule 
prosecutes  this  appeaL 

It  is  dear,  in  our  view,  that  the  consolida- 
tion of  the  estates  did  not  have  the  effect  of 
vesting  the  executor,  as  relates  to  the  sale  of 
the  property,  with  greater  rights  than  he  would 
have  had  without. the  consolidation.  The  suc- 
cession of  the  husband,  we  have  seen,  had  been 
opened  many  years  prior  to  the  death  of  the 
wife.  It  was  said  at  bar,  in  argument,  that 
she  was  the  usufructuary  of  the  community. 
At  her  death,  the  usufruct  came  to  an  end. 
For  the  purpose  of  the  sale  of  the  property 
and  the  settlement  of  the  succession.  It  (the 
usufruct  or  possession  of  the  late  widow 
Fernandez)  did  not  any  more  vest  the  ez^ 


ecutor  with  seisin  than  did  the  order  con- 
solidating the  two  estates.  The  heirs  be- 
came the  complete  owners  of  one-half  of  the 
property.  The  executor  of  the  succession 
of  the  wife  was  without  authority  to  devest 
them  of  their  right  as  owners  of  the  property 
Inherited  by  them  from  their  father,  who 
had  died  many  years  prior  to  their  mother's 
death. 

The  succession  of  the  father  was  sep- 
arate from  the  succession  of  the  mother. 
The  executor  of  the  latter  was  not  by  his 
letters  of  executorship,  intrusted  with  any 
other  settlement  than  that  of  Mrs.  Fernan- 
dez. Hie  question  of  representation  (ex  ne- 
cessitate rei)  does  not  arise.  The  succes- 
sion of  the  husband  can  be,  and  should  be, 
settled  as  a  succession  of  itself.  There  is  no 
necessity  for  a  Joint  settlement  through  the 
agency  of  the  executor  of  the  wife's  estate. 
It  would  be  different  If  the  executor  repre- 
sented the  husband's  estate.  The  husband 
Is  the  head  and  the  master  of  the  communi- 
ty. He  has  administration  of  its  property, 
and  controls  its  revenues.  The  wife  only 
has  a  residuary  interest  at  the  dissolution  of 
the  community.  *  She  owns  no  particular 
property  of  the  community  until  payment  of 
the  debts.  She  may,  If  she  chooses,  at  Its 
dissolution,  renounce  it  entirely.  It  Is  dif- 
ferent with  the  administration  of  the  hus- 
band's succession.  His  estate  is  bound  for 
the  debts  contracted  while  he  was  master  of 
the  community.  The  community  Is  a  part 
of  the  mass  of  his  succession.  Lawson  v. 
Ripley,  17  La.  249.  The  court  said  in  Sue- 
cession  of  McLean,  12  La.  Ann.  224:  **It  Is 
thus  evident  that  the  administration  of  the 
succession  of  the  deceased  husband  Involves 
with  It  the  administration  of  the  communi- 
ty." It  is,  in  our  view,  clear  that  executors, 
administrators,  and  the  creditors  of  the  com- 
munity, who  may  represent  creditors,  have 
an  interest  In  looking  to  the  payment  of 
debts  of  the  community.  But  the  succession 
of  the  wife  is  not  involved,  as  in  case  of  the 
succession  of  the  husband,  with  the  admin- 
istration of  the  community,  in  which  she 
had  no  interest  as  an  owner  until  the  debts 
are  aU  paid. 

It  is  manifest  that  the  administration  of 
the  husband's  succession  involves  the  ad- 
ministration of  the  community.  Durham  v. 
Williams,  32  La.  Ann.  162.  This  view  was 
affirmed  in  Berthelot  v.  Fitch,  45  La.  Ann. 
391,  12  South.  625.  A  similar  view  was  ex- 
pressed in  Succession  of  Lamm,  40  La.  Ann. 
812,  4  South.  63,  in  a  carefully  prepared 
opinion.  This  rule,  on  the  other  hand,  does 
not  recognize  that  the  executors  and  admin- 
istrators of  the  wife's  succession  have  the 
same  authority.  It  has  been  clearly  decided 
that  the  settlement  of  the  wife's  succession 
do^s  not  involve  the  settlement  of  the  com- 
munity. The  matter  received,  as  relates  to 
the  latter  only,  the  most  careful  considera- 
tion of  this  court  In  Yerrier  v.  Sheriff,  48  La. 
Ann.  724,  19  South.: 677.    The  follpwinjr  la 
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an  excerpt  ft*oiii  Hie  opinion:  TTblB  admln- 
letratlon  InroUeB  the  right  of  the  wlfe*« 
succeMlon  representatire  to  take  any  and 
all  necessary  proceedings  against  the  snr- 
▼iTing  hnsband  for  the  collection  of  any  In- 
debtedness of  the  community  to  her  separate 
estate;  bnt  It  does  not  confer  npon  him  the 
power  to  make  sale  of  property  of  the  com- 
munity for  that  purpose  In  her  succession.** 
The  power  which  this  court  decided  did 
not  exist,  In  the  case  from  which  we  here 
Just  quoted,  Is  the  power  which  the  plaintiff 
In  rule  here  seeks  to  hare  recognized.  In 
Hewes  y.  Baxter,  46  La.  Ann.  1284,  16  South. 
196,  we  held  that  the  community  property 
did  not,  at  Its  dissolution,  enter  Into  the 
possession  of  the  executor  of  the  wife's  suc- 
cession. Precedents  sustain  the  position  that 
the  settlement  of  the  husband's  succession 
Involres  the  settlement  of  the  community, 
and  that  the  executor  or  the  administrator 
of  his  estate,  for  the  purpose  of  this  set- 
tlement, represents  the  community.  But  pre- 
cedent does  not  sustain  the  position  that  the 
settlement  of  the  wlfe^s  succession  InrolTes 
the  settlement  of  the  community.  The  deci- 
sions, as  relate  to  the  latter  case,  are  dear 
enough,  and  leave  no  ground  for  question. 
The  differences  as  set  forth  In  the  decisions 
upon  the  subject  are  owing  to  the  fact  that 
the  Interest  and  responsibility  of  the  hus- 
band, as  bead  of  the  compiunlty,  are  greater 
hi  some  respects  than  the  wife's;  and  In  con- 
sequence, when  the  community  Is  dissolred  by 
death,  the  authority  of  the  executor  to  repre- 
sent the  succession  of  the  husband  Is  recog- 
nised as  greater  and  as  having  broader  scope 
than  the  authority  of  the  executor  of  the 
wife's  estate  as  relates  to  the  community. 
The  affirmance  of  the  Judgment  appealed 
from  would  give  no  title  to  the  property. 
The  heirs,  not  being  represented,  and  not  be- 
ing In  any  respect  parties,  would  remain 
unaffected  by  our  decree.  It  Is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  Is  reversed,  annulled, 
and  avoided;    that  plaintiff's  nde  be  dis- 


(60  Lia.  Ann.  668)     ' 

OLOYER  V.  GOTTLIEB.     (No.  12,664.)! 
(Supreme  CJourt  of  Louisiana.    Jan.  21,  1888.) 

CONTRAOr— DSFAULT— RB80I8BION  —  InOORSISTSHT 

Claims. 

1. After  being  put  in  mora. by  written  de- 
mand, followed  by  the  filing  of  a  suit  to  re- 
scind, the  offer  to  execute  by  the  obligor  of  a 
contract,  comes  too  late. 

2.  (charges  in  defendant's  answer  of  violation 
of  the  terms  of  the  contract  bv  plaintiff,  and 
basing  thereon  reconyentional  demand  for  re- 
scission and  for  damages,  is  inconsistent  with 
offer  to  perform  made  previonsly. 

8.  One  seeking  relief  through  rescission  of  a 
contract  must  first  offer  to  restore  his  adversary 
to  the  situation  he  was  In  at  the  time  the  con- 
tract was  entered  into. 

(Syllabus  by  the  Court) 

A  Rehearing  denied  April  18,  1898. 


Appeal  from  Judicial  district  court,  parish 
of  East  Baton  Rouge;  H.  F.  Brunot,  Judge. 

Action  by  B.  K.  Clover  against  Joe  Gott- 
lieb. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

J.  A.  Addison,  for  appellant  Thomas  J. 
Kernan  and  Samuel  G.  Laycock,  for  appel- 
lee. 

BLANCJHARD,  J.  In  April,  1890,  plaintiff 
and  defendant  entered  Into  an  agreement 
evidenced  by  an  Instrument  under  private 
signature,  by  which  the  latter  engaged  to 
sell  to  the  former  a  tract  of  land  containing 
220  acres,  near  the  city  of  Baton  Rouge, 
known  as  the  'Lowell  Place."  The  price 
stipulated  was  $5,720.  Fourteen  horses,  to 
be  taken  at  $1,000,  were  to  be  delivered  to 
the  seller.  On  March  1,  1897,  there  was  to 
be  a  cash  payment  of  $750,  and  another  of 
$500  on  January  1«  1808.  The  remainder  of 
the  price  was  to  be  paid  In  one,  two,  three, 
four,  and  five  years  from  January  1,  1897. 
The  buyer  agreed  to  ship  the  horses  (which 
were  In  Illinois)  to  the  seller  at  once,  and, 
In  the  event  of  bis  failure  to  meet  the  cash 
pasrment  of  $750  on  March  1,  1807,  they  (the 
horses)  were  to  be  forfeited  to  the  seller  as 
liquidated  damages  for  breach  of  contract 
It  was  stipulated  that  the  buyer  was  not  to 
Interfere  with  the  tenants  on  the  phice  dur- 
ing the  current  year  1806,  but  that  he  was  to 
have  the  ^se  of  all  other  lands  and  timber 
not  rented  for  the  year  1886,  and  to  have 
full  possession  i>y  January  1,  1897.  Another 
stipulation  was  **that  the  rent  of  the  220 
acres  for  the  year  1886  shall  be  paid  to  the 
said  Gottlieb  as  part  payment  on  the  pur- 
chase price."  This  agreement  to  sell  was  to 
be  effective  until  March  1,  1897,  when  a  for- 
mal act  of  sale  was  to  be  executed,  provided 
the  buyer  paid  the  $750  stipulated  for  on  or 
before  that  date.  When  this  contract  was 
made,  Ck>ttlleb  was  not  the  owner  of  the 
property  he  proposed  to  seU.  Whether  the 
buyer  was  aware  of  this  or  not  does  not  ap- 
pear. Five  days  later— on  April  20,  1896— 
Gottlieb  secured  from  the  owners,  Barrow 
and  Mercler,  In  writing,  an  agreement  to 
sell  to  him,  or  to  any  one  he  might  Indicate, 
the  property  which  had  been  the  object  of 
his  previous  agreement  with  plaintiff.  The 
agreement  by  Barrow  and  Mercler  stipulat- 
ed to  sell  "at  any  time  before  March  1, 
1897,  for  the  sum  of  $3,300,'*  of  which  $750 
should  be  paid  In  cash  when  the  sale  was 
formally  consummated;  the  balance  In  one 
and  two  years.  Should  Gk>ttlleb  pay  the 
$750  by  March  1,  1887,  he  was  to  have  the 
rents  of  the  place  for  1896.  He  stipulated 
for  the  right  of  using  the  lands  not  rented 
for  1896,  and  the  timber  thereon,  and  also 
that  he  was  to  have  a  commission  of  5  per 
cent  on  the  agreed  price,  whether  buying 
for  himself  or  for  another.  Neither  of  these 
agreements  to  sell  and  buy  was  registered 
In  the  conveyance  B^F^t)y  IMS^^tV?!^ 


460 


23  SOUTHEBN  BEPOBTBR. 


(La. 


pear  that  plaintiff  was  ever  informed  of  the 
existence  of  the  one  executed  by  Barrow  and 
Mercier  to  the  defendant,  and  up  to  the 
time  this  litigation  began  there  had  been  no 
formal  transfer  of  the  title  to  the  latter.  It 
still  stood  in  the  name  of  Barrow  and  Mer- 
cier. Pursuant  to  the  agreement  between 
plaintiff  and  defendant,  a  lot  of  horses  were 
shipped  to  the  latter,  who  received  them  In 
May,  1896,  took  possession,  and  sold  them.  On 
the  1st  of  January  following— the  time  when 
full  possession  of  the  Howell  place  was  to  be 
given  to  plaintiff— he  was  not  put  in  posses- 
sion, and,  so  far  as  the  public  records  show- 
ed, defendant  himself  had  at  that  time  nei- 
ther possession  nor  title.  Several  times  prior 
to  the  Institution  of  this  suit  verbal  demand 
for  possession  was  made  by  the  plaintiff  and 
his  attorney  upon  defendant  without  avail, 
and  then  on  the  16th  of  January,  1897,  a  for- 
mal demand  In  writing  for  possession  was 
made.  This  was  followed  two  days  later 
by  the  present  suit,  filed  January  18^  1897. 
The  next  day  defendant  called  with  witness- 
es on  plaintiff;  and  formally  tendered  posses- 
sion and  full  compliance  with  the  terms  of 
the  agreement  Plaintiff  replied  that  it  was 
too  late;  that  the  matter  would  have  to  take 
its  course  In  the  courts.  While  the  suit  had 
been  filed  the  day  before,  It  seems  that  serv- 
ice of  citation  had  not  actually  been  made 
upon  defendant  at  the  time.  It  was  made  la- 
ter the  same  day.  When  defendant  tender- 
ed possession  to  plaintiff  on  January  19, 
1897,  he  said  nothing  whatever  to  him  In  re- 
gard to  the  horses  which  had  been  delivered 
by  plaintiff;  no  claim  was  made  at  that  time 
by  defendant  that  the  delivery  of  horses  was 
short,  or  insufficient,  and  no  demand  them 
or  prior  thereto  was  asserted  to  make  good 
this  shortage.  Not  until  developed  in  the  de- 
fense of  this  action  was  it  insisted  that 
plaintiff's  delivery  of  horses  was  not  up  to 
contract  requirement,  and  therefore  was 
cause  for  noncompliance  by  defendant  with 
his  obligation  to  deliver  possession  of  the 
place  on  January  1, 1897.  If  plaintiff  was  de- 
ficient In  his  delivery  of  horses,  he  was  not 
put  in  default  by  defendant  in  reference 
thereto  as  a  condition  precedent  to  the  claim- 
ing of  damages  or  rescission  of  the  contract 
The  shortage  of  one  horse  was  accounted  for 
by  the  fact  that  one  Humphreys,  claiming  to 
act  for  defendant  traded  in  Illinois,  before 
the  horses  started  southward,  three  of  the 
Glover  horses  for  two  of  another  lot  De- 
fendant admits  that  he  raised  no  objection 
to  this  act  of  Humphreys  when  Informed  of 
it  Another  horse  died  in  transit  Plaintiff 
claims  to  have  accounted  for  Its  value  to  de- 
fendant in  paying  the  freight  on  the  ship- 
ment of  horses;  that  the  freight  bill  was  a 
charge  against  defendant  but  that  he  only 
called  upon  defendant  for  its  amount  less 
the  estimated  value  of  the  dead  horse,  he 
(plaintiff)  paying  that  much  of  the  freight 
bill  himself.  Defendant,  on  the  other  hand. 
Insists  that  'under  the  contract  the  freight  on 


the  horses  was  to  be  paid  by  plaintiff,  and 
we  are  inclined  to  construe  the  agreement 
that  way.  When  the  horses  reached  Baton 
Rouge,  there  was  a  contention  to  the  effect 
that  one  horse  was  short  still,  and  It  was 
searched  for,  but  this  appears  to  have  been 
abandoned  by  defendant,-  who  took  posses- 
sion of  the  horses  (thirteen  head  in  all, 
counting  two  colts),  used  them,  and  sold 
them,  and  never  thereafter  applied  to  plain- 
tiff to  make  good  any  supposed  shortage  as 
to  number  and  quality  of  animals  delivered 
under  the  contract.  This  being  so,  it  does 
not  lie  in  the  mouth  of  defendant  to  assert, 
as  he  did  in  his  testimony,  that  he  did  not 
receive  this  delivery  of  horses  as  a  discharge 
of  plaintifTs  contract  obligation  in  regard 
thereto.  Having  delivered  the  horses,  and 
the  same  having  been  accepted  by  defend- 
ant plaintiff  was  not  to  be  considered  in 
default  unless  he  failed  to  meet  the  payment 
of  $750  due  March  1, 1897.  Should  he  f  aU  to 
meet  that  payment  then,  under  the  terms 
of  the  agreement,  defendant  was  to  retain 
the  horses  as  liquidated  damages.  The  next 
step  under  the  contract  after  delivery  of 
the  horses  by  plaintiff,  was  to  be  performed 
by  defendant  He  was  to  deliver  plaintiff 
full  possession  of  the  tract  of  land  on  Jan- 
uary 1,  1897.  He  failed  to  do  this,  and  was 
put  in  default  therefor,  both  by  written  de- 
mand and  by  the  institution  of  this  suit, 
seeking  rescission  of  the  contract  because 
of  nonexecutlon  of  its  stipulations  by  defend- 
ant After  this  demand,  and  after  the  filing 
of  the  suit  the  offer  to  execute  by  defendant 
came  too  late.  City  of  New  Orleans  v.  Blg- 
ney,  21  La.  Ann.  236;  Moreau  v.  Chauvin,  8 
Bob.  161;  Succession  of  Kennedy,  20  La. 
Ann.  292;  Enders  v.  Gingras,  38  La.  Ann. 
773;  6  TouUler,  p.  263,  No.  246;  Id.  No.  255. 
Defendant  meets  the  suit  with  charges  of 
violation  of  the  terms  of  the  contract  by 
plaintiff,  asks  its  rescission  because  thereof, 
and  for  damages.  This  is,  in  effect  a  re- 
conventional  demand.  The  inconsistency  of 
this  pleading  with  the  offer  to  perform,  made 
just  after  the  suit  was  filed,  Is  apparent 
Besides,  a  party  seeking  relief  through  rescis- 
sion of  a  contract  must  first  offer  to  restore 
his  adversary  to  the  situation  he  was  in  be- 
fore the  contract.  1  Hen.  La.  Dig.  p.  1020, 
No.  19.  Defendant  could  not  keep  the  prop- 
erty and  the  horses  also.  The  latter  were 
to  be  forfeited  to  him  only  in  the  event 
plaintiff  failed  to  meet  the  payment  due 
March  1,  1897,  which  time  had  not  then 
come  around.  Before  it  did,  defendant  by 
failure  to  keep  the  engagement  as  to  posses- 
sion of  the  land,  produced  a  condition  Justi- 
fying this  suit  for  rescission.  We  hold  that 
plaintifTs  right  to  sue  for  rescission  legally 
existed  at  the  time  the  suit  was  filed,  and 
that  he,  not  defendant,  is  entitled  to  the 
judgment  of  rescission.  This  carries  with  it 
the  right  to  have  an  accounting  with  de- 
fendant for  the  horses  delivered  to  him. 
The  question  arlsei^ig^gig  ^f ^S^^^^P© 
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plaintiff  the  price  at  which  he  agreed  in  the 
contract  to  take  the  horses  ($1,000),  or  does 
he  owe  him  merely  the  horses  themselves, 
or  their  ralne,  as  ascertained  by  what  they 
were  worth  on  the  Baton  Rouge  market? 
We  think  the  ends  of  justice  best  subserred 
by  holding  the  latter.  Both  parties  ask  abro- 
gation of  the  contract  In  toto.  We  will  grant 
it  both  as  to  the  tract  of  land  and  as  to  the 
stipulated  price  of  the  horses.  This  will 
leave  defendant  holding  possession  of  eleven 
horses  and  two  colts  belonging  to  plaintiff. 
But,  the  horses  having  been  disposed  of,  de- 
fendant must  account  for  their  value.  We 
find  from  the  evidence  that  nine  horses  and 
two  colts  sold  for  $566.  Two  horses  appear- 
ed to  be  still  on  hand  when  this  suit  was 
tried  below.  They  may  not  be  on  hand  now, 
so  we  will  estimate  them  at  $50  each,  the 
least  price  for  which  any  of  the  horses  sold. 
We  thus  find  $066  as  the  value  of  the  horses, 
from  which  must  be  deducted  $96  paid  as 
freight  by  defendant  on  the  shipment  of 
horses,  held  to  be  a  charge  against  plaintiff, 
and  not  against  defendant.  This  will  leave 
a  balance  of  $66&  due  plaintiff.  We  do  not 
think  defendant  entitled  to  credit  for  ex- 
penses claimed  on  account  of  the  keep  of 
the  horses,  etc.  The  use  of  the  horses,  and 
interest  on  the  money  for  which  they  were 
sold,  would  set  off  such  claim,  even  were  it 
a  just  one.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided,  and  reversed, 
and  It  is  now  ordered  and  decreed  that  there 
be  judgment  In  favor  of  plaintiff  against 
defendant,  canceling  and  rescinding  the  agree- 
ment to  sell  certain  lands  situated  in  the 
parish  of  East  Baton  Bouge,  entered  into  by 
the  parties  hereto  on  April  15,  1896.  It  is 
further  ordered  and  decreed  that  the  plain- 
tiff, B.  K.  Clover,  do  have  and  recover  from 
defendant,  Joseph  Gottlieb,  the  sum  of  $569, 
with  6  per  cent  interest  per  annum  thereooi 
from  the  date  of  the  filing  of  this  suit  in 
the  lower  court,  together  with  costs  of  both 
courts. 


0  lift.  Ann.  466) 
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(Supreme  Court  of  Louisiana.     March  7,  1896.) 

IKJUBT  TO  EmFLOTB— NbOLIOBKCB  OF    MaSTBB  — 
Ck>LLI8I0N  IB  BaiLBOAD  YaRD. 

1.  The  switching  of  cars  in  the  nighttime  on 
the  main  tracks  of  a  railroad,  with  no  lights  dis- 
played, or  other  precautions  used,  to  warn  ap- 
proaching trains  of  the  obstructed  track,  result- 
ing in  the  collision  with  the  obstructing  cars  of  a 
freight  train  dispatched  with  no  notice  or  warn- 
ing of  the  obstruction,  will  be  deemed  negli- 
gence in  the  railroad  company,  subjecting  It 
to  damages  caused  by  the  collision. 

2.  Nor  is  the  liability  of  the  company  at  all 
lessened  because  the  main  track  obstructed  is 
within  'what  are  termed  "yard  limits,"  extend- 
ing 800  feet  and  over,  which  all  trains  must 

1  Behearing  denied  April  18»  180a 


pass,    and   such   obstructions   menacing   sudi 
trains  unless  proper  precautions  are  employed. 
(Syllabus  by  the  CourL) 

Appeal  from  civU  district  court,  parish  of 
Orleans;   Frank  A.  Monroe,  Judge. 

Action  by  Milton  McGraw  against  the  Tex- 
as &  Pacific  Ballroad  CJompany.  From  a  judg- 
ment dismissing  his  suit,  phiintiff  appeals.  Be- 
versed. 

Joseph  N.  Wolfson  (James  F.  Pierson  and 
Thomas  M.  Gill,  of  counsel),  for  appellant. 
Howe,  Spencer  &  Cocke,  for  appellee. 

MHJiBB,  J.  The  plaintiff  appeals  from 
the  judgment  dismissing  his  suit  for  dam- 
ages caused  by  bodUy  Injuries  he  claims  to 
have  sustained  from  the  collision  of  the  loco- 
motive engine  of  which  he  was  a  fireman, 
pulling  one  of  defendant's  freight  trains, 
with  a  train  of  cars  placed  on  the  tracks 
by  defendant's  agents.  The  petition  aUeges 
the  collision  was  due  entirely  to  gross  negli- 
gence for  which  defendant  is  responsible, 
and  the  answer  is  the  general  issue,  and  the 
averment  that  the  negligence,  if  any,  was  that 
of  plaintiff  or  his  fellow  servant,  for  which 
defendant  is  not  liable.  The  train  that  col- 
lided vTlth  the  cars  pUced  on  the  tracks,  as 
we  understand  the  testimony,  having  the 
right  of  way  except  of  passenger  trains,  was 
dispatched  at  a  late  hour  of  night  from  the 
depot  or  yard  opposite  the  city  to  Boyce,  La. 
Proceeding  on  its  route,  the  train,  consisting 
of  34  cars,  encountered  the  cars  placed  on 
the  track  by  the  switch  engine  engaged  in 
transferring  cars  to  defendant's  yard,  and 
it  is  claimed  the  collision  occurred  in  the 
yard  limits.  The  engineer's  testimony  is 
that  his  train  was  running  about  eight  or 
ten  miles  an  hour;  that  five  of  the  eight 
cars  with  air  brakes,  vrith  which  his  train 
was  provided,  had  been  cut  out,  of  which  he 
had  no  knowledge  until  the  train  had  started; 
and  there  is  no  substantial  variance  in  the 
testimony  that  the  cars  blocking  the  track 
were  perceived  but  a  few  moments  before 
the  collision,  and  too  late  for  its  avoidance. 
The  quick  apprehension  of  that  which  must 
have  occurred  prompted  the  exclamation 
from  the  engineer,  **We  are  in  for  It!"  and 
he,  as  well  as  the  plaintiff.  Jumped  from  the 
engine,  hie  thereby  receiving  the  injuries  of 
which  he  complains,  and  the  Jump,  under  the 
testimony,  was  none  too  soon.  It  is  claimed 
by  the  defendants  that,  the  collision  occur- 
ring in  what  are  termed  yard  limits,  the 
rule  of  the  company  was  for  trains  to  stop  at 
the  bridge  west  of  these  limits,  and  go 
through  at  reduced  speed,  and  the  neglect  of 
the  engineer,  the  fellow  servant  of  plaintiff, 
it  is  insisted,  caused  the  accident;  but  It 
admits  of  no  dispute  that  the  signal  was  dis- 
played for  the  approaching  train  to  cross, 
that  the  speed  was  reduced,  and  that  when 
the  train  came  on  the  blocking  cars  there 
was  no  preceding  notice  or  light  displayed, 
1  or  fiagman  posted,  to  make  known^hgi^- 
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Btirnctloii;  and  the  current  of  the  teBtimony 
]b  that  the  plaintiff's  jump  was  in  the  pres- 
ence of  the  imminent  danger,  yerifled  by 
the  qnicidy  following  collision.  As  to  the 
injuries  to  plaintiff,  the  testimony  of  his 
physician  and  others  is  that  his  leg  was  in- 
jured; that  he  was  bruised,  confined  for  a 
few  days,  and  received  medical  attention; 
but,  on  a  careful  consideration  of  all  the 
testimony  on  this  point,  we  are  not  impress- 
ed with  the  tendency  of  the  testimony  to 
show  permanent  injury. 

Our  attention  is  directed  to  the  testimony 
that  after  the  suit  was  brought,  and  plaintiff 
had  testified,  he  sought  defendant  to  obtain 
money,  or  a  position  on  the  road,  and  made 
statements  he  had  sustained  no  injury  and 
would  withdraw  his  suit.  We  have  his  affi- 
davit to  the  contrary,  and  the  lower  court 
was  so  impressed  with  the  testimony  that  it 
declined  to  permit  the  plaintiff  to  go  on  the 
stand  to  testify  to  that  which  occurred.  We 
have  no  power  to  dismiss  the  suit  because  of 
this  episode.  If  plaintiff  has  any  right  to 
recover,  it  depends  on  facts  connected  with 
the  accident,  resting  on  testimony  of  others, 
and  in  weighing  that  relating  to  his  injuries 
we  shall  be  careful  to  give  his  statements 
no  weight  greater  than  the  force  suggested 
by  the  testimony  coming  from  the  physicians 
and  others  cognizant  of  the  actual  facts. 

It  is  contended  on  behalf  of  defendant  that 
this  accident,  occurring  within  yard  limits 
extending  a  distance  of  800  feet,  is  to  be  con- 
sidered in  connection  with  the  alleged  rules  of 
the  company  authorizing  the  switching  on 
the  tracliB  in  yard  limits  and  in  the  nighttime 
of  cars  detached  from  the  engine,  without 
lights,  signals,  or  notice  of  any  kind  to  ap- 
proaching trains,  and  without  Instructions  to 
those  who  must  run  trains,  or  to  those  who 
place  such  obstructions  on  the  traciis,  of  the 
coming  of  the  trains  that  must  eventually 
come  in  contact  with  the  cars  in  the  way. 
The  rule  contended  for  in  argument  is,  in 
effect,  that  no  other  protection  to  the  life 
and  limbs  of  railroad  employes  of  trains 
moving  In  the  nighttime,  through  yard  lim- 
its, is  required,  to  guard  against  obstruo 
tions  on  the  traclu  placed  there  by  other  em- 
ployes, than  the  reduced  speed  at  which  the 
trains  must  run;  or,  as  the  witnesses  express 
it,  such  trains  must  be  under  control.  Any 
other  or  further  protection,  under  the  rule 
as  it  is  presented  in  argument,  must  be  found 
in  the  quickness  of  vision  to  see  in  the  dark 
an  obstructed  tracli:,  and  in  stopping  the 
train  in  the  interval,  however  short,  between 
perceiving  and  actual  contact  with  the  ob- 
struction. The  rule  thus  contended  for, 
known,  it  is  claimed,  to  plaintiff  and  all  em- 
ployes of  the  company,  placed  on  him  the 
risk  of  the  accident,  under  the  principle  that 
the  servant  takes  all  the  risks  incident  to  his 
employment.  Thomp.  Neg.  p.  927  et  seq.;  Bai- 
ley, Mast  &  S.  p.  152.  The  testimony  fails  to 
impress  us  that  the  rules  of  the  defendant 
carried  the  significance  to  Its  employes  of 
the  assumption  by  them  of  the  risk  of  night 


obstructions  of  the  tracks,  even  in  the  yard 
Ihnits,  with  no  lights  displayed,  or  notice  of 
any  kind  of  such  obstructions  so  menacing 
to  life  and  limb  of  trainmen.  That  the 
trains  should  more  at  slackened  speed 
through  yard  Itanlts,  testified  to  as  the  nde 
of  the  company,  could  hardly  be  deemed  to 
carry  the  notice  that  trainmen,  requbed  to 
pass  over  the  trackB  in  the  nighttime,  moat 
expect  to  encounter  impedimenta  in  the  way, 
of  a  character  to  endanger  their  lives,  and 
with  no  notice  or  warning  of  the  danger. 
Nor  do  we  find  the  testimony  supports  the 
rule  with  the  significance  attached  to  it  in  the 
argument  As  we  read  the  testimony  of  the 
defendant's  witnesses,  we  derive  the  impres- 
sion that  it  was  customary,  when  the  main 
tracks  in  the  yard  limits  were  obstructed,  to 
flag  approaching  trains;  as  we  find  it  put 
by  one  of  the  witnesses,  ''To  send  flag  each 
way."  As  to  night  obstructlona,  there  can- 
not be  said  to  have  been  any  custom,  for 
aa  we  find  it  in  effect  f fom  another  of  de- 
fendant's witnesses,  no  such  obstruction  aa 
cars,  left  on  the  main  track,  had  occurred  in 
the  four  years  of  his  employment  If  cus- 
tomary to  flag  in  the  daytime  for  obstructed 
tracks,  manifestly  the  trainmen  of  this  ex- 
tra freight  dispatched  at  night  to  pass 
through  the  yard  limits,  though  at  reduced 
speed,  might  well  deem  themselves  entitled 
to  notice  of  the  cars  blocking  their  way  and 
menacing  their  lives.  In  our  view,  the  de- 
fense fails  that  presents  the  accident  that 
resulted  in  plaintiff's  injuries  as  one  of  the 
risks  he  assumed  incident  to  his  employ- 
ment 

Again,  when  the  servant  is  deemed  to  have 
assumed  the  risk  of  the  accident  causing 
the  injury,  the  law  supposes  the  master  has 
complied  with  the  obligations  resting  on  him 
to  secure  the  safety  of  the  servant  in  per- 
forming his  duties.  The  failure  of  the  mas- 
ter in  this  respect  will  leave  him  without 
defense,  on  the  ground  of  the  servant's  as- 
sumption of  usual  riska  2  Thomp.  Neg.  p. 
970,  §  2;  Id.  p.  985,  f  5  et  seq.  This  obliga- 
tion of  the  master,  in  connection  with  the 
servant's  assumption  of  risks,  has  had  fre- 
quent illustration,  and,  as  respects  railroads, 
may  be  well  applied,  we  think,  to  rea- 
sonable precautions  to  guard  against  ob- 
structed tracks.  In  this  case  we  find,  as 
pertinent  to  the  discussion,  that  no  notice  Is 
sent  by  the  proper  employ^,  not  fellow  serv- 
ants of  tlie  plaintiff,  to  those  in  charge  of  the 
yard,  of  the  coming  of  the  extra  freight  that 
encountered  the  obstruction  within  an  hour 
from  the  time  it  was  dispatched  at  night  to 
pass  over  the  tracks,  nor  was  any  notice  giv- 
en, by  those  not  fellow  servants  of  plaintiff, 
to  those  who  dispatched  the  night  train,  of 
the  cars  placed  on  the  track.  These  notices 
were  reasonable  precautions,  not  within  the 
plaintiff's  duties,  and  which,  it  is  to  be  pre- 
sumed, would  have  averted  the  accident 
Further,  we  have  a  freight  train  of  84  cars 
dispatched  with  but  three  air-brake  cars,  In- 
sufflcient  it  Is  bur  conclusion,  to  arrest-^ 
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suitable  time  the  train.  If.  Indeed,  the  acci- 
dent could  baye  been  arolded  with  a  greater 
number  of  can  provided  with  air  brakes. 
We  think  in  these  aspects  the  negligence  of 
the  defendant  Is  also  exhibited. 

It  Is  claimed  that  It  was  the  negligence  of 
the  engineitf,  with  whom  the  plaintiff  was 
associated  In  the  duty  of  running  the  en- 
gine, that  caused  the  accident  We  pass  over 
the  authorities  dted  in  the  brief  to  show  that 
the  engineer  was  the  fellow  servant  of  plain- 
tlff»  and  In  law  the  negligence  of  one  was 
equally  that  of  the  other.  Accepting  the  le- 
gal conclusion,  the  Inquiry  remains,  what 
was  the  asserted  negligence?  The  canal 
iNidge,  crossed  on  entering  the  yard  limits, 
tt  Is  claimed,  called  for  a  full  stop.  We  find, 
however,  It  was  not  crossed  until  the  appro- 
priate signal  was  given.  It  Is  urged  the 
movement  of  the  cars  through  the  yard  should 
have  been,  under  the  rules,  six  or  eight  miles 
an  hour.  The  testimony  of  the  engineer  and 
conductor— most  reliable,  we  think— was  the 
cars  were  moving  at  .  reduced  progress,— 
eight  or  ten  miles  an  hour.  The  difference 
between  the  asserted  rule  rate  and  the  ac- 
tual movement.  If  any.  In  our  opinion,  based 
on  the  testimony,  Is  not  to  be  deemed  a  fac- 
tor In  causing  the  accident.  Inevitable,  we 
think.  Irrespective  of  the  rate  at  which  the 
cars  were  pulled.  In  every  point  of  view, 
we  think  the  negligence  of  defendant  must 
be  deemed  the  cause  of  the  contact  to  avoid 
which  plaintiff  Jumped  from  the  engine,  and 
the  jump,  under  the  circumstances,  does  not 
lessen  the  defendant's  responsibility;  more 
serious  It  might  well  be.  If  plaintiff  had 
awaited  the  actual  contact  that  quickly  fol- 
lowed. 

This  record  affords  no  warrant  for  other 
than  actual  damages.  Under  the  testimony, 
it  Is  our  conclusion  the  plaintiff  received  no 
permanent  injurlea  The  pain  he  suffered, 
the  loss  of  time  during  the  period  of  his  con- 
finement, and  the  expenses  of  medicines  and 
medical  attention,  make  up  the  basis  for 
damages.  In  our  opinion,  |500  Is  adequate 
compensation  for  bis  Injuries.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  be  avoided  and 
reversed,  and  It  Is  now  ordered,  adjudged, 
and  decreed  that  the  plaintiff  do  have  and 
recover  from  the  defendant  $500^  with  legal 
Interest  and  costs.. 


(50  lA.  Ann.  621) 

LBOOURT  V.  OASTER.     (No,  12,640.)t 
(Supreme  Court  of  Louisiana.     March  21, 
'    1888.) 

CrriL  OOUBTS— JURTSUIOTION—  OVFICBRS  —  ABUSB 

or  AuTBORiTY— Liability. 

1.  Hie  civil  courts  have  the  power  to  decide 

guestions  of  damages,  though  it  involves  the 
iterpretation  of  a  criminal  statute. 

2.  To  make  an  officer  liable,  acting  within  the 
scope  of  his  authority  as  an  officer,  it  must  be 

.  tBebearing  denied  April  IB,  189& 


shown  that  he  greatly  abused  his  authority. 
That  such  a  mistake  was  made  as  a  person  of 
ordinary  care  and  intelligence  might  make  will 
not  amount  to  such  an  abuse. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Paul  Lecourt  against  Dexter  8. 
Caster.  From  a  Judgment  dismissing  his 
suit,  plaintiff  appeals.    Affirmed. 

B.  A.  0*8uUlvan,  for  appellant.  Samuel  Lb 
OUmore,  City  Atty.,  and  Walter  B.  Sommer- 
ville,  Asat  City  Atty.,  for  appellee. 

BRBAUX,  J.  This  was  an  action  for  dam- 
ages against  the  superintendent  of  police  of 
the  city  of  New  Orleans.  Plaintiff  claimed 
that  the  defendant  misinterpreted  the  law 
known  as  the  ''Sunday  Law/*  He  alleged 
that  the  defendant  ordered  him  to  close  his 
saloon  at  West  Bnd  every  Saturday  night 
at  12  o'clock,  ana  that  he,  to  avoid  arrest, 
closed  his  saloon.  He  Insists  that  the  Sun- 
day law  does  not  apply  to  his  saloon;  that 
It  Is  exempt  from  the  prohibition  contained 
In  the  act  He  asserts  that  defendant  for 
some  time  recognhKd  his  right  to  open  his 
saloon  on  Sunday,  but  that  In  September, 
1886,  he  took  upon  himself  to  order  him 
to  close  his  saloon.  Defendant's  exceptions 
of  want  of  Jurisdiction  ratlone  materlae  and 
of  no  cause  of  action  were  sustained.  Plain- 
tiff appealed  from  the  Judgment  dismissing 
his  suit.  There  Is  no  complaint  here  of  any 
particular  act  of  unfairness  or  discrimina- 
tion In  the  execution  of  the  law.  We  take 
It  that  It  was  made  to  apply  to  all  alike  In 
the  locality  in  which  the  defendant  has  a 
saloon.  It  Is  proper  to  take  It  for  granted 
that  no  partiality  was  shown.  The  maxim 
*^omnla  rite"  applies. 

The  gravamen  of  the  charge  Is  that  the 
statute  does  not  apply  to  the  establishments 
located  and  maintained  where  petitioner  has 
his  place  of  business.  After  an  examination 
of  the  question  presented,  and  after  having 
considered  the  authorities,  we  found  no  dif- 
ficulty in  arriving  at  the  concluaion  that,  as 
relates  to  trespass  and  the  Invasion  of  pri- 
vate rights,  the  civil  courts  have  jurisdiction 
to  hear  and  determine  suits  for  damages. 
Damages  may  arise  from  an  offense  (Rev. 
St  f  965)  recoverable  only  In  a  civil  court 
The  Givll  courts.  In  these*  cases,  may  Inter- 
pret the  criminal  statutes,  and  render  judg- 
ment for  actionable  daltnages.  Having  rec- 
ognized the  right  of  one  Injured  to  sue  and 
sustain  an  action  In  the  civil  courts  for  tres- 
pass and  wron^'upon  his  personal  right.  It 
remained  for  ui  to  determine  whether  plain- 
tiff's allegations  set  forth  a  cause  of  ac- 
tion. The  officer  owes  a  responsibility  to 
the  public  He  Ip  presumed.  In  the  dis- 
charge of  his  functions,  to  have  acted  In  ac- 
cordance with  law,  until  the  contrary  is 
made  evident.  To  sustain  an  action  In  dam- 
ages against  an  officer.  It  must  be  shown 
that  he  grossly  abus^ 
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been  decided,  as  to  him,  a  mistake  such  as 
a  person  of  ordinary  care  and  intelligence 
might  make  will  not  amount  to  an  actiona- 
ble abuse.  Under  his  obligation,  it  was  de- 
fendant's duty  to  look  to  the  enforcement 
of  the  law.  The  right  of  action  against  an 
ofQcer  is  limited.  It  must  be  shown  that 
the  officer  did  negligently  that  which  it  was 
his  duty  to  do,  or  that  he  willfully  and  ma- 
liciously perpetrated  an  injustice.  If  the 
error  charged  as  to  plaintiff's  business  con- 
sisted in  a  misinterpretation  of  section  2  of 
Act  No.  18  of  1886*  which  reads:  "Provi- 
sions of  this  act  shall  not  apply  to  *  *  * 
places  of  public  resort,  of  recreation,  of 
health  and  watering  places;"  and  in  a  mis- 
application of  section  8  of  the  act,  which 
reads:  "No  alcoholic,  vinous  or  malt  liquors 
shall  be  given,  traded  or  bartered,  or  sold, 
or  delivered  In  any  public  place  on  said 
day,"— we  do  not  believe  for  a  moment  that 
the  error  committed  by  the  officer  in  seeing 
to  the  execution  of  a  statute  as  difficult  to 
construe  as  this  is,  gives  rise  to  a  cause  for 
damages,  particularly  if  it  be  not  shown 
that  the  officer  was  wanting  in  good  faith 
in  his  endeavors  to  obtain  its  execution.  In 
any  case,  it  must,  in  our  view,  clearly  ap- 
pear that  he  was  not  acting  within  the  scope 
of  his  authority  owing  to  a  determination  on 
his  part  to  impose  upon  private  right.  Noth- 
ing here  denotes  that  the  officer  contemplate 
ed  anything  of  that  sort  We  have  given 
QilB  case  our  attentive  consideration,  and 
have  arrived  at  the  conclusion  that  the  court 
a  qua  had  Jurisdiction,  but  that  a  cause  of 
action  was  wanting  from  every  point  of 
view.  The  civil  courts  have  Jurisdiction,  be- 
cause no  one  can  inflict  actionable  damages 
without  the  risk  of  being  held  for  reparation. 
The  cause  of  action  was  wanting,  in  addi- 
tion to  reasons  already  given,  because  the 
plaintiff  made  no  objection  to  closing,  but 
closed,  as  we  take  it,  without  the  least  pro- 
test His  act  has  the  appearance  of  acqui- 
escence. In  fine,  beyond  all  this,  we  Infer 
that  the  main  purpose  of  the  action  was  to 
get  an  interpretation  of  the  statute.  That 
Interpretation,  to  this  time,  does  not  agree 
with  plaintiff's  position,  but,  even  if  It  did, 
plaintiff,  for  reasons  before  stated  by  us, 
would  have  no  right  of  action.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  Is^ 
affirmed. 


(50  La.  Ann.  686) 
STATE  ez  rel.  ST.  AMAND  y.  BANK  OF 
OOMMEROB.     (No.  12,687.) 
(Supreme  Oourt  of  Louisiana.     April  4,  1808.) 
Fropbrtt  Subject  to  Taxation. 
A  tax  assessed  against  money  in  posses- 
sion of  the  liqoidators  of  an  insolvent  bank  is 
neither  illegal  nor  unconstitutional,  as  it  comes 
within  the  designation  of  both  the  constitution 
and  revenue  law  as  property  which  is  subject  to 
taxation. 
(Syllaboa  by  the  OourQt 


Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

In  the  matter  of  the  state,  on  the  relation 
of  P.  St.  Amand,  against  the  Bank  of  0>m- 
merce.  The  city  of  New  Orleans  appeals 
from  a  Judgment  dismissing  opposition  to  an 
account  filed  by  the  liquidators  of  the  bank. 
Reversed. 

Samuel  J.  Gilmore,  City  Atty.,  and  Walter 
B.  Sommerville,  Asst.  City  Atty.,  for  appel- 
lant city  of  New  Orleans.  €!legg  &  Quintero 
and  Charles  J.  Th^ard,  for  appellees  liquida- 
tors of  Bank  of  Commerce. 

WATKINS^  J.  This  appeal  Is  prosecuted 
by  the  city  of  New  Orleans  from  a  Judgment 
dismissing  its  opposition  to  an  account  filed 
by  the  liquidators  of  the  Bank  of  Commerce, 
proposing  to  distribute  among  the  privileged 
and  ordinary  creditors  thereof  the  sum  of 
$110,589.87,  the  claim  of  the  dty  betaig  for 
the  sum  of  $400  taxes,  with  first  lien  snd 
privilege  upon  the  funds  in  the  hands  of  the 
liquidators.  The  amount  claimed  was  not 
entered  upon  the  account,  and  the  demand 
of  the  city  Is  that  It  should  be  placed  there- 
on, and  paid  by  preference.  From  the  tax 
bill  in  evidence  It  appears  that  the  assess- 
ment was  made  for  the  year  1897  of  $20,000, 
of  '*money  In  possession"  of  the  liquidators 
of  the  Bank  of  Commerce.  On  the  trial  of 
the  opposition.  It  was  eLgreed  by  counsel  that 
the  case  was  to  be  submitted  and  tried  solely 
upon  the  question  of  the  legality  and  consti- 
tutionality of  the  tax;  and,  on  the  submis- 
sion, the  Judge  a  quo  held  that  the  tax  was 
Illegal,  and  dismissed  the  opposition  of  the 
city.  The  city  attorney  applied  for  a  new 
trial,  and  same  was  refused;  and,  hi  the 
course  of  his  reasons  for  Judgment,  the 
Judge  a  quo,  among  other  things,  said  that, 
in  his  opinion,  the  "contention  of  the  liqui- 
dators of  the  bank  Is  correct;  that  the  money 
In  their  hands  is  there  as  officers  of  this 
court,  which  Is  a  department  of  government, 
and  property  in  possession  of  the  govem- 
meiit  Is  not  liable  to  taxation." 

In  the  brief  of  counsel  torHSld  liquidators,  the 
position  is  taken  that  the  assessors  have  as- 
sessed "money  in  possession"  of  the  Bank  of 
Commerce,  notwithstanding  It  Is  no  longer  in 
existence.  Its  charter  having  been  forfeited  by 
a  Judgment,  and  liquidators  appointed  "to 
collect  the  assets,  and  distribute  them  among 
the  creditors;  that  the  stock  of  the  bank  has 
been  completely  wiped  out,  and  whatever 
money  comes  Into  the  hands  of  the  liquida- 
tors is  the  property  of  the  depositors.  In  ad- 
dition to  the  reasons  given  by  the  Judge  a 
quo  for  declaring  the  assessment  and  tax 
Illegal  and  unconstitutional.  It  is  submitted 
that  the  effort  of  the  city  to  assess  and  tax 
moneys  belonging  to  the  depositors  of  a  bank 
is  clearly  an  attempt  at  double  taxation."  In 
our  opinion,  neither  position  is  at  all  tenable. 
The  paramount  law  declares  that  "all  prop- 
erty  .haU  be  toxed.-^.^-C^juit  ^^^^ 
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other  article  enumerates  certain  exemptions 
from  property  taxation,  but  ''money  In  pos- 
session" of  neither  IndlTldual  nor  bank  is 
found  wltbln  its  designation.  Id.  art  207. 
The  terms  of  the  revenue  statutes  Just  as 
ImperatlTely  require  that  "all  property  sit- 
uated within  the  state  of  Louisiana"  shall 
be  taxed.  Act  85  of  1888,  f  L  A  more  recent 
statute  provides,  in  terms,  that  "all  prop- 
erty held,  controlled,  or  administered  in  each 
separate  capacity  as  president,  cashier,  treas- 
urer, liquidator,  assignee,  master,  superin- 
tendent, manager,  sequestrator,  receiver, 
trustee,  stock-holder,  depository,  warehouse- 
man, keeper,  curator,  tutor,  executor,  admin- 
istrator, legatee,  heir,  beneficiary,  father, 
agent,  attorney,  usufructuary,  mandatory, 
fiduciary,  or  official  capacity,"  shall  be  taxed. 
Act  106  of  1890,  §  1.  The  moneys  in  the 
hands  of  the  liquidators  were  realized  by 
them  from  collections,  and  are  in  no  sense 
deposits;  but,  if  they  were  deposits,  same 
would  become  eo  instanti  property  of  the 
bank,  of  which  the  depositors  would  be  cred- 
itors merely.  The  account  of  the  liquidators 
shows  that  there  is  a  large  sum  in  their 
hands  ready  for  distribution  among  the  de- 
positors of  the  defunct  bank,  as  creditors. 
Forsooth  that  the  liquidators  are,  in  a  qual- 
ified sense,  oflElcers  of  the  court,  does  not,  in 
our  opinion,  shield  the  funds  In  their  hands 
from  taxation.  Neither  the  charge  of  Ille- 
gality nor  unconstitutionality  of  the  tax  is, 
in  our  view,  sustainable.  The  Judgment  ap- 
pealed from  must  be  reversed.  It  is  there^ 
fore  ordered  and  decreed  that  the  Judgment 
appealed  from  be  annulled  and  reversed; 
and  it  is  further  ordered  that  the  liquidators 
amend  and  so  restate  their  account  as  to  in- 
clude the  amount  of  the  tax  claimed,  with 
Interest,  and  that  all  costs  be  taxed  agahist 
the  bank  in  liquidation, 

NIGHOLLS^  a  J^  recused. 


(60  La.  Ann.  685) 

FLOUBNOY  et  nx.  v.  SHRBVBPORT  BELT 

BY.  CX).  et  aL  (No.  12,781.) 

OSnpreme  Oonrt  of  Louisiana.    April  4,  1896.) 

Stbsbt  Rau^road  —  Injury  at  Railroad 

Crossino. 
Persons  manning  and  operating  street  cars 
are  expected  to  be  careful  at  the  crossings. 
The  company  must  exercise  reasonable  care 
to  provide  men  enough  to  properly  control  a 
tram  consisting  of  a  motor  car  and  a  trailer. 
At  deep  grades  leading  to  railroad  crossings, 
there  snoold  be  a  motorman  and  conductor 
aboard  the  train,  and  in  charge.  There  was 
only  a  motorman.  The  injuries  occasioned  by 
the  collision  between  the  street  cars  and  the 
passing  train  at  the  crossing  were  injuries  for 
which  the  defendant  company  must  be  held  re- 
sponsible in  oamages. 

(Syllabus  by  the  Gourt.) 

Appeal  from  Judicial  district  court,  parish 
of  Caddo;  A.  D.  Land,  Judge. 

Action  by  J.  P.  Floumoy  and  wife  against 
the  Shreveport  Belt  Railway  Company  and 
23  So.-^ 


others.    Judgment   for   plaintlffB,    and   de* 
f  endants  appeal.    Modified. 

Taliaferro  Alexander,  for  appellants.  Joel 
Edward  Dean  and  Wise  &  Hemdon,  for  ap- 
pellees. 

BREAUX,  J.  The  object  of  this  suit  was 
to  recover  damages  for  injuries  received  by 
plaintiff  in  a  collision  between  the  train  of 
the  defendant  company  and  the  train  of  the 
Texas  &  Pacific  Railway  Company,  on  the 
24th  day  of  July,  1896,  at  about  6  o'clock 
p.  m.  As  the  train,  consisting  of  two  car8> 
one  trailer,  and  the  motor  car  of  the  defend- 
ant Belt  Line  Street  Railway,  started  to 
move  down  a  steep  grade  to  a  railway  cross- 
ing, the  passenger  train  of  the  Texas  ft 
Pacific  Railway  was  about  to  pass.  It  had 
given  the  usual  signal,  and  was  on  schedule 
time.  The  belt  street  railway,  sliding  down 
without  restraint,  collided  with  the  moving 
train  of  the  Texas  &  Pacific  Railway.  The 
motorman  did  not  stop  his  cars,  as  required 
by  the  regulations  of  the  municipality  and 
the  common  rules  of  safety  to  passengers. 
The  greatest  part  of  the  forward  end  of  the 
defendant's  motor  car  was  taken  off,  and 
some  damage  was  done  to  the  passing  train 
of  the  Texas  &  Pacific,  in  the  dash.  The 
plaintiff  Jumped  off  at  the  same  time  that 
other  passengers  Jumped  from  the  street 
car,  and  was  injured.  Regarding  her  inju- 
ries, the  attending  physician  testified  that 
her  bruises  and  wounds  showed  that  she  had 
sustained  a  great  shock.  She  received  a 
blow  on  the  head,  bruising  it,  and  injuring 
the  superorbital  nerve.  She  had  a  severe 
contusion  on  the  upper  Jawbone.  She  had 
bruises  on  the  shoulder,  caused  by  the  fall* 
and  on  her  face.  The  plaintiff,  in  conse- 
quence, could  not,  during  some  eight  or  ten 
days,  attend  to  her  household  duties.  She 
remained  several  months  under  medical 
treatment,  and  suffered  pain. 

We  pass  to  the  manner  the  car  was  oper- 
ated. The  witnesses  agree  that  the  presence 
of  two  men,  the  motorman  and  conductor.  Is 
needful  in  running  two  cars,  a  trailer  and 
motor  car,  on  uneven  ground  or  over  steep 
grades,  as  was  the  case  here.  The  necessity 
was  more  urgent  from  the  fact  that  the 
motorman  had  only  been  recently  employed 
as  motorman.  There  was  nothing  about 
the  train  not  In  good  order.  The  cars  and 
appliances  were  inspected  every  night,  and 
no  defect  was  discovered  about  them  imme- 
diately after  the  accident  The  loss  of  con- 
trol of  this  train,  and  its  gliding  down  the 
rails  and  colliding  with  a  passing  train,  were 
manifestly  owing  to  the  inexperience  of  the 
motorman,  or  the  absence  of  an  additional 
man  to  assist  in  properly  applying  the  back 
brakes.  In  either  case  the  company  was 
responsible  for  the  injuries  received. 

In  accordance  with  the  agreement  of  coun- 
sel, the  evidence  taken  in  case  of  Russel  v. 
Eanway  Co..  23  So^to,.^4g^^  ^[g^^  ^ 
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read  as  evidence  in  this  case  as  far  as  ap- 
plicable. The  verdict  of  the  jury  was  for 
$1,000.  After  having  considered  all  of  the 
testimony,  we  are  constrained  to  reduce  the 
amount  to  $750.  We  feel  confident  that  the 
jury  must  have  overlooked  one  fact  in  arriv- 
ing at  the  verdict  to  which  we  cannot  do 
otherwise  than  give  effect.  When  one  suing 
chooses  to  fix  the  amount  by  any  act  or  de- 
liberate utterance,  we  cannot  well  avoid  giv- 
ing it  effect  She  consented  to  accept  that 
amount  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from  Is  amended  by  reducing  the  amount  of 
the  judgment  from  $1,000  to  $750,  and  that 
appellee  pay  the  costs  of  appeal. 

BLANOHARD,  J.,  recused,  having  been  of 
counseL 


(60  La.  Aon.  601) 

RUSSEL  V.  SHREVEPORT  BELT  RT.  CX)^ 

et  al.    (No.  12,690.) 

(Supreme  CJourt  of  Louisiana.     April  4,  1898.) 

Street  Railroads— Collision  at  Railroad 
Crossing — Injury  to  Passenger. 
It  is  usual  to  have  a  motorman  and  con- 
ductor on  a  train  consisting  of  a  car  and 
trailer,  carrying  passengers.  Approaching  a 
railroad  crossing  on  a  steep  grade,  the  train  of 
defendant  company  was  not  stopped,  owing  to 
the  fact  that  it  was  not  controlled  by  the  motor- 
man.  The  result  was  that  it  ran  into  the  pass- 
ing train  of  the  Texas  &  Pacific  Railway.  At 
the  moment  of  the  collision,  plaintiff,  a  passen- 
ger on  defendant's  train,  leaped  off,  and  was 
injured.  The  duty  was,  by  the  ordinances  of 
the  municipality  and  rules  of  safety,  imposed 
upon  the  defendant  train  to  stop  at  the  cross- 
ing. It  was  not  stopped.  The  ordinary  care  due 
passengers  was  wanting.  There  was  only  a 
motorman,  and  no  conductor,  on  the  train,  to 
properly  apply  back  brakes.  There  was  action- 
able negligence. 

(Syllabus  by  the  C>>urt) 

Appeal  from  judicial  district  court,  parish 
of  Gaddo;  A.  D.  Land,  Judge. 

Action  by  George  H.  Russel  against  the 
Shreveport  Belt  Railway  Company  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.    AflOrmed. 

Joel  Edward  Dean-  and  Wise  &  Hemdon, 
for  appellants.  Taliaferro  Alexander,  for  ap- 
pellee. 

BREAUX,  J.  This  was  a  suit  by  plaintiff 
against  defendants  for  damages  for  personal 
injuries.  Plaintiff  and  his  son,  a  minor, 
were  passengers  upon  the  train  of  the  de- 
fendant company.  The  train  was  made  up 
of  two  cars,— one  a  motor,  and  the  other  a 
trailer.  The  Texas  &  Pacific  Railway  Com- 
pany track  In  the  city  of  Shreveport  is 
crossed  nearly  at  right  angles  by  the  defend- 
,  ant  Shreveport  Belt  Railway  Company,  an 
electric  street  railway.  About  the  distance 
of  a  square  from  the  intersection  of  the 
two  roads,  the  incline  or  descent  over  which 
the  cars  of  the  defendant  company  move  is 
abrupt  and  steep.     The  train  of  the  Texas 


&  Pacific  Railway  Company  was  on  sched- 
ule time.  In  the  evening,  while  It  was  still 
daylight,  the  train  of  the  defendant  compa- 
ny, in  charge  of  one  man  only  (the  motor- 
man),  descended  without  any  restraint  down 
the  incline  to  the  crossing  of  the  two  roads, 
and  ran  into  the  passing  train  of  the  Texas 
&  Pacific  Railway  Company,  moving  over 
the  crossing  place  at  the  time  of  the  collision. 
In  this  collision,  the  front  platform  of  the 
street  cars  was  crushed  in,  and  the  train  was 
greatly  jarred  by  the  encounter.  There  had 
been  a  conductor  on  these  cars.  He  got  off 
a  short  distance  prior,— some  distance  from 
the  place  of  the  accident,— and  left  the  cars 
in  charge  of  the  motorman  alone,  who  only 
had  a  few  days'  experience  as  motorman. 
No  fault  was  found  with  the  Texas  &  Pacific 
Railway  Company's  passing  train.  Peti- 
tioner, it  appears,  just  before  the  train  on 
which  he  was  a  passenger  struck  the  Texas 
&  Pacific  Railway  Company  train,  jumped 
off,  and  fell  on  his  shoulders.  One  of  the 
shoulders  was  partially  dislocated,  and  an 
arm  bruised.  He  underwent  medical  exam- 
ination at  the  trial  before  the  jury,  and 
there  was  external  evidence  of  the  injury, 
which  the  physicians,  in  their  testimony  of 
record,  described.  After  the  accident,  he 
had  been  under  treatment  of  physicians, 
who  also  testified  in  regard  to  the  injury. 
The  son  of  plaintiff,  whor  was  sitting  in  the 
car  with  petitioner,  did  not  leap  to  the 
ground.  He  was  only  slightly  injured.  The 
motorman  also  jumped,  just  prior  to  the  ac- 
cident, and  a  moment  before  the  collision. 
There  were  passengers  who  remained  in 
their  seats,  who  did  not  attempt  to  jump 
out,  who  were  not  injured.  The  sheriff  was 
made  a  party  defendant.  The  record  dis- 
closes that,  at  the  time  of  the  accident,  the 
defendant  company  was  under  seizure,  made 
by  a  judgment  creditor.  The  operations  of 
the  road  were  conducted  under  an  agree- 
ment with  the  sheriff.  The  judgment  under 
which  the  seizure  had  been  made,  we  deem 
it  proper  to  state  in  justice  to  the  defend- 
ant company,  although  the  fact  has  no  bear- 
ing in  this  case,  was  subsequently  paid,  and 
the  property  was  released  from  seizure.  The 
case  was  tried  by  Jury.  The  verdict  for  the 
plaintiff  was  for  $1,000.  From  the  judgment 
of  the  court  afllrming  the  verdict,  the  de- 
fendant appeals.  Before  the  court,  plain- 
tiff, in  his  answer  to  the  appeal,  applied  for 
an  increase  of  the  amount  allowed. 

It  is  clear,  in  our  judgment,  that  defend- 
ant did  not  make  reasonable  and  proper  ex- 
ertions to  see  beforehand,  and  avoid  the  col- 
lision. The  usual  signal  had  been  given  by 
the  Texas  &  Pacific  Railway  Company  of 
the  approach,  but  this,  it  appears,  served  to 
no  purpose.  The  motorman  could  not  or  did 
not  check  or  stop  his  cars.  He  lost  con- 
trol of  the  cars,  and  could  not  stop  or  check 
the  sliding  of  the  cars  down  the  incline  in 
time  to  prevent  the  collision.  A  short  time 
preceding  the  accident,  ifl^^^J^e^^^^tJ^ 
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hlll»  at  a  point  where  tbere  was  already  loine 
incline,  Just  prior  to  the  steep  grade,  one  of 
the  passengers,  having  come  to  her  landing 
place,  rang  the  belt  The  motorman  did  not 
stop  the  car  in  obedience  to  her  calL  He 
applied  the  front  brakes,  and  reversed  the 
current,  but  this  did  not  stop  the  car.  The 
wheels,  by  the  sadden  application  of  the 
brakes,  were  locked;  and  thereafter  the 
wheels,  instead  of  turning  on  the  rail  down 
the  incline  to  the  crossing,  slid  down.  The 
passenger  who  desired  to  alight  was  con- 
strained to  remain  on  the  car  until  a  few  mor 
meats  later,  when  she,  about  the  time  peti- 
tioner jumped,  also  leaped  to  the  ground,  to 
escape  from  the  danger  of  the  collision.  The 
evidence  discloses  that  there  was  no  diffi- 
culty, or  should  have  been  none,  in  stopping 
the  cars  at  the  place  of  the  accident.  The 
evidence  also  shows  that  the  brakes  were  in 
excellent  condition.  They  were  applied  with 
sudden  force  to  the  front  car,  and  the  effect 
was  to  lock  them,  and  cause  a  slipping  of  the 
wheels  on  the  rails,  as  just  stated.  There 
was  no  conductor  to  timely  and  properly 
apply  the  back  brakes  to  the  rear  of  the  sec- 
ond car.  The  momentum  of  the  trail  car 
thereby  added  to  the  trouble.  A  lad  who 
was  a  passenger  on  the  trail  car  Jumped  to 
the  back  brake,  and  tried  to  help  the  motor- 
man  by  applying  them.  This  did  not  suffice 
to  prevent  the  collision,  nor  did  it  have  the 
effect  of  relieving  the  defendant  company 
from  the  responsibility.  There  was,  as  we 
take  it,  absolute  necessity  for  the  presence 
of  a  conductor  to  assist  the  motorman,  who 
had  only  been  a  short  time  in  the  service  of 
the  company.  The  municipal  regulations  of 
the  city  require,  as  well  as  the  common  rules 
of  safety,  the  motorman  to  stop  the  cars  at 
the  crossings.  There  was  manifestly  negli- 
gence on  the  part  of  defendant,  and  an 
amount  is  due  for  the  injury.  Street-car 
companies  must  exercise  reasonable  care  to 
provide  a  sufficient  number  of  men  to  prop- 
erly move  and  operate  their  cars. 

This  brings  us  to  the  question  of  the 
amount  of  the  damages  which  should  be  al- 
lowed. Plaintiff,  a  few  days  after  having 
received  the  injuries  for  which  he  seeks  to 
recover  damages,  served  as  a  Juror  in  a  Jury 
case  which  sat  four  days.  He  did  not  ask  to 
be  excused  from  Jury  service,  and  was  not 
heard  to  complain,  as  far  as  the  evidence  dis- 
closes, of  his  injuries,  during  the  four  days 
of  his  service  on  Jury.  With  reference  to 
Jury  service,  and  consequent  inference  it  was 
urged  that  the  injuries  were  not  as  great  as 
contended  by  plaintiff,  who  did  not  at  all  ap- 
ply to  the  court  to  be  excused.  It  is  not  sur- 
prising that  defendant  made  proof  of  the 
service  of  the  plaintiff  as  Juror,  and  con- 
tended upon  that  ground  that  the  injuries 
were  not  as  great  as  alleged.  A  citizen  very 
seldom  thinks  that  an  accident  of  any  sort 
is  not  excuse  enough  for  exemption,  by  order 
of  court,  from  Jury  service.  Yet  there  may 
be  exceptions.     It  may  be  that  petitioner  is 


of  the  number  who  serve  on  Jury,  though 
not  well  enough  to  attend  to  business  of 
their  own.  If  the  evidence  was  not  con- 
clusive, we  would  be  loath  to  believe  that  pe- 
titioner was  an  exception.  But  the  evidence 
of  injuries  received  was  ample  to  overcome  all 
presumption  arising  from  service  on  jury  a 
short  time  after  the  accident  It  (the  injury) 
may  not  have  been  as  great  as  alleged.  It 
remains  that  petitioner  was  injured,  and  suf- 
fered pain.  The  facts  with  reference  to  dam- 
ages are  not  quite  as  controlling  in  this  case 
as  they  were  in  the  case  of  Floumoy  v.  Rail- 
way Go.  (Just  handed  down)  23  South.  465. 
We  therefore  do  not  change,  as  to  the  amount, 
the  verdict  of  the  Jury  and  the  judgment  of 
the  district  court  The  judgment  of  the  court 
below  gave  effect  to  the  agreement  to  which 
we  have  referred  above,  entered  into  for  the 
protection  of  the  sheriff  who  was  tempo- 
rarily in  charge  of  defendant's  railway.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be,  and  It  ls» 
affirmed. 

BLANOHABD,  J.,  recusedt  having  been  of 
counseL 


(80  La.  Ann.  637) 
LABOTTSSINI  v.  WBRI^EIN.    (No.  12,679.) 
(Supreme  Gourt  of  Louisiana.    April  4,  1896.) 

RS8  JdbioatAi 

1.  Hie  court,  in  the  first  suit  decided,  as  to 
plaintiff's  demand,  that  he  (plaintiff)  had  no 
cause  of  action  to  compel  the  defendant  to  sign 
a  contract  of  lease  and  rent  notes.  This  rul- 
ing did  not  conclude  the  plaintiff  from  prosecut- 
ing snlt  for  any  right  not  necessarily  covered  by 
the  ruling. 

2.  Where  the  Judgment  does  not  decide  cer- 
tain issues,  and  this  is  made  manifest  by  the 
decree  itself,  the  decision  will  not  support  the 
plea  of  res  judicata. 

(Syllabus  by  the  Gourt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  H.  Laroussini  against  Pliilip 
Werlein.  From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Beversed  in  part 

Henry  Denis  and  Branch  K.  Miller,  tat  ap- 
pellant Bdwin  T.  Merrick  and  Laauns,  Moore 
&  Luce,  for  appellee. 

BBISAUX,  J.  Plaintiff  brought  this  ac- 
tion in  Division  B,  Judge  King  presiding,  on 
an  alleged  verbal  contract  of  lease.  De- 
fendant averred,  by  way  of  exception,  no 
cause  of  action;  estoppel,  for  the  reason  that 
In  the  first  suit  plaintiff  declared  on  a  writ- 
ten lease,  and  in  this  suit  he  claims  on  a 
verbal  lease;  that  the  Judgment  rendered  hi 
the  first  suit  is  res  Judicata.  The  facts  are 
that  plaintiff  brought  suit  in  the  first  case  in 
Division  B,  Judge  Theard  presiding,  on  April 
9,  1865,  against  the  present  defendant.  In 
which  he  stated  that  the  defendant  had  been 
bl8  lessee  since  J^e,.^^  ^1^ j^^(a.e 
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terms  of  a  lease  expiring  September  30,  1885, 
and  that  In  March,  1895,  In  anticipation  of 
the  expiration  of  the  terms  of  the  lease,  he 
contracted  and  agreed  to  renew  the  lease  for 
fiye  years  on  the  terms  stated  In  the  petition. 
He  alleged  substantially  that  the  agreement 
of  renewal  was  verbal,  but  was  complete; 
that,  *'in  no  manner  to  make  the  contract 
dependent  upon  writing*'  it  was  understood 
at  the  time  that  at  some  future  date  the  evi- 
dence of  renewal  would  be  reduced  to  writ- 
ing. It  is  alleged,  when  Werlein,  the  de- 
fendant, was  called  upon  to  sign,  he  declared 
that  he  had  changed  his  mind.  He  refused 
to  sign.  In  this  first  suit,  defendant  in  his 
exception  averred  that  the  petition  waa  pre- 
mature; in  the  second  place  (in  the  alterna- 
tive), that  the  petition  disclosed  no  cause  of 
action.  Defendant  admitted  that  he  was  in 
possession  under  the  first  lease,  and  alleged 
that  he  desired  to  obtain  a  new  contract  of 
lease  In  writing,  to  commence  after  the  deter- 
mination of  his  first  lease;  that  he  had  Inter- 
views with  plaintiff  upon  the  subject,  and  had 
''even  fixed  upon  the  amount  of  compensation" 
offered  by  him  to  plaintiff;  but  he  denied  that 
other  important  stipulations  had  been  adjust- 
ed; that  it  was  understood  between  them  that 
the  contract  was  to  be  reduced  to  writing,  and 
that  no  contract  was  to  be  considered  as  com- 
plete until  reduced  to  writing;  that  he  was 
not  called  upon  to  sign  a  contract  of  lease 
covering  the  terms  and  conditions  as  he  un- 
derstood them.  The  Judge  of  the  district 
court  decided  *that  as  to  plaintltTs  demand, 
that  defendant  be  ordered  to  execute  and 
sign  a  written  renewal  of  lease,  and  accom- 
panying rent  notes,  the  exception  of  no  cause 
of  action  herein  be  maintained,  and  that  said 
demand  be  rejected";  "as  to  plaintiffs  de- 
mand for  the  recognition  and  enforcement 
of  the  alleged  lease  between  himself  and 
defendant,  for  the  right  to  issue  execution 
for  amount,  monthly  installment  of  rent  as  it 
shall  become  due  and  for  five  per  cent,  at- 
torney's fee  on  the  total  amount  of  rent  to 
become  due;  the  exception  of  prematurity 
herein  be  maintained;  and  that  plaintiff's 
said  demand  be  dismissed  as  of  nonsuit" 
On  appeal,  this  court  reviewed  the  issues 
passed  upon  by  the  district  court,  and  en- 
tered the  following  decree:  ''The  judgment 
maintaining  the  exception  of  no  cause  of 
action  is  afilrmed."  Laroussini  v.  Werlein, 
48  La.  Ann.  13, 18  South.  704.  Subsequently, 
plaintiff  filed  a  second  suit,  claiming  on  a 
verbal  lease,  as  before  stated,  to  which  de- 
fendant filed  an  exception,  as  already  noted. 
The  district  court  sustained  the  plea  of  res 
judicata.  From  the  judgment,  plaintiff  pros- 
ecutes this  appeal 

The  object  of  the  first  suit,  as  we  appre- 
ciated the  issues,  was  to  compel  the  defend- 
ant to  sign  rent  notes  and  a  contract  of  lease. 
We  understood  that  the  gravamen  of  defend- 
ant's objection  was  levelled  against  the  spe- 
cific performance  claimed  by  plaintiff.  In 
his  brief  that  issue  was  argued,  and  attract- 
ed our  attention.    The  decision  was  that  the 


defendant  could  not  "be  ordered  and  forced  to 
execute  and  sign  a  written  renewal  of  lease." 
We  affirmed  the  decision  in  its  entirety,  for 
reasons  assigned  In  our  opinion  in  the  case 
cited  supra.  Our  judgment  applied  to  the  is- 
sues directly  adjudicated  by  the  district  court, 
as  shown  by  our  quotation  from  the  decree- 
The  original  decree  of  the  court  a  qua  "lim- 
ited the  issues  in  terms,  and  to  that  extent  It 
became  the  decree  of  this  court."  No  other 
issues  were  included  in  or  concluded  by  the 
judgment  The  question  the  court  decided 
was:  "Did  plaintiff  have  the  right  to  compel 
the  defendant  to  sign  a  lease  and  notes  for 
rent?"  This  is  the  question  that  came  to  us 
for  decision  from  the  district  court  There 
was  not  a  real  trial  of  the  matter  at  is- 
sue, save  as  made  evident  by  the  decree  of 
that  court  The  points  must  have  been  con- 
sidered in  order  to  give  rise  to  res  judi- 
cata. The  decree  Informs  us  that  they 
were  not  The  plea  Is  not  to  be  upheld  by 
inference  or  arguendo.  Wells,  Res.  Adj.  p. 
241.  With  reference  to  an  issue  growing  out 
of  a  contract,  the  opinion  was  expressed: 
"The  oourt  entirely  ignored  that  defense,  and 
did  not  pass  upon  It  at  all.  It  makes  no 
part  of  the  judgment  rendered  in  the  case, 
and  hence  it  cannot  be  set  up  as  included  in 
the  judgment  as  an  element  to  support  the 
plea  of  res  judicata."  Hoggatt  y.  Thomas, 
36  La.  Ann.  290;  Fink  v.  Martin,  5  La.  Ann. 
104.  A  decree  of  res  Judicata  applies  only 
to  matters  directly  adjudicated. 

Of  two  questions,  the  court  decides  one 
only,  and  expressly  so  states.  The  other 
question,  let  us  assume,  remains  undecided 
and  unaffected.  The  plea  of  res  Judicata 
does  not  apply  unless  the  decided  question 
is  inseparably  connected,  and  carries  with  it 
a  decision  of  the  accompanying  question, 
which  was  not  in  our  view,  the  case  here; 
L  e.  in  the  pending  case.  "Actually  adjudi- 
cated issues  must  in  general,  be  involved  in 
the  final  Judgment  in  order  to  be  condu- 
sive.**  Bigelow,  Estop.,  under  heading  **Res  Ju- 
dicata." In  our  Judgment  the  basis  of  the  first 
suit  was  deficient  The  defendant  could  not  be 
forced  to  sign  the  contract  of  lease.  This  con- 
clusion did  not  carry  with  it  a  decision  of  the 
other  issues,  hi  case  plaintiff  had  a  right  re- 
maining in  spite  of  the  fact  that  the  defendant 
declined  to  sign  the  contract  of  lease. 

The  counsel  for  the  defendant  argued  that 
plaintiff  should  be  estopped  by  the  judg- 
ment in  the  former  suit  from  alleging  any  in- 
debtedness of  the  defendant  In  our  opin- 
ion, there  is  no  basis  for  the  estoppel,  for 
the  reason  that  there  was  no  adjudication  in 
the  former  suit  that  defendant  was  not  in- 
debted on  any  remaining  claim  he  urges. 
We  pass  exclusively  upon  the  question  of  res 
judicata.  All  the  other  questions,  both  as 
relates  to  plaintiff  or  defendant  remain  un- 
affected by  our  decree.  It  is  ordered,  ad- 
judged, and  decreed  that  the  judgment  ap 
pealed  from  is  annulled,  avoided,  and  re- 
versed in  so  far  as  it  decrees  that  any  other 
issue  has  heretofore  been  decided  in  the  cas4^ 
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(save  that  the  defendant  oould  not  be  forc- 
ed to  execute  and  sign  a  written  renewal  of 
lease  and  accompanying  rent  note).  In  re- 
spect to  exception  In  parenthesis,  it  is  af- 
firmed. In  all  other  respects  it  is  annulled, 
avoided,  and  rerersed.  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  case  be  reinstat- 
ed on  the  docket,  and  proceeded  with  ac- 
cording to  law;  costs  of  this  appeal  to  be 
paid  by  appellee. 

BLANOEUUEID,  J.,  talses  no  part  in  the  de- 
cision. 


(60  La.  Ann.  717) 

JAMES  T.  RAPIDES  LUMBER  CO.,  limited. 
(No.  12,726.) 

(Supreme  Ooart  of  Louisiana.    March  7,  1888.) 
On  Application  for  Rehearing. 

INJUKT  TO  BMPLOTS— NSOLIOSSCS  OF  FoilSMAH— 
WaBMIMO  OF  DaNOBR— APPBAI/— PBS8UMPT10N8. 

1.  It  is  the  duty  of  the  master  to  give  warn- 
ing of  danger  to  an  inexperienced  employ^,  not 
informed  of  the  danger,  who  is  placed  in  charge 
of  dangerous  machinery. 

2.  The  facts  found  by  the  verdict  are  sustain- 
ed by  a  presumption  of  correctness,  until  error 
is  shown. 

3.  It  is  the  negligence  of  the  foreman  of  a 
steam  sawmill  to  call  on  one  of  its  employ^, 
suddenly  and  on  the  spur  of  the  moment,  to  take 
a  position  in  the  mill  that  is  dangerous,  without 
giving  him  any  instructions  or  explanation 
whatever  of  the  movements  of  the  machinery, 
or  the  risk  and  hasard  of  the  employment,  with 
which  the  employ^  had  neither  a  previous 
knowledge  nor  acquaintance.  For  such  negli- 
gence the  proprietor  is  responsible  to  the  serv- 
ant. 

(Syllabus  by  the  0>urt) 

Appeal  from  Judicial  dlstilpt  court;  parish 
of  Rapides;  Edwin  O.  Hunter,  Judge. 

Action  by  Joseph  D.  James,  for  use  of 
Paul  A.  C  James,  a  minor,  against  the 
Rapides  Lumber  Company,  Limited.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Modified. 

Howe,  Spencer  &  Gocke  and  Robert  P. 
Hunter,  for  appellant  Horace  H.  White,  for 
appellee. 

WATKINS,  J.  This  action  was  instituted 
by  the  plaintiff  for  ¥4,0(X)  damages  for  the 
use  of  his  minor  son,  Paul  Anthony  GalTlt 
James,  against  the  defendant  company,  for 
the  injuries  he  suffered  for  the  deprivation 
and  loss  of  his  left  hand,  which  was  cut  off 
at  the  wrist  by  a  diminutive  saw  in  its  mill, 
through  the  fault  and  negligence  of  the  com- 
pany, its  officers  and  employes.  The  defend- 
ant answered  at  length  and  in  detail,  and 
also  filed  a  plea  of  no  cause  of  action,  which 
was  considered  with  the  merits.  The  cause 
was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff  in  the  sum  of  13,750;  and,  after 
an  unsuccessful  effort  to  obtain  a  new  trial, 
the  defendant  prayed  for  and  obtained  this 
appeaL 

The  plalntifTs  demand  is  for  ^,000  general 
damages  and  for  $1,(X)0  Insurance.  He  rep: 
resents  that  on  the  17th  of  September,  1897, 


his  minor  son  was  working  In  the  employ- 
ment of  the  defendant  company  as  watch- 
man and  lumber  grader,  and  that  while  so 
employed  he  was  ordered  to  go  to  work  at 
one  of  their  machines,  known  as  an  "edger," 
and  that  upon  going  to  work  at  the  edger, 
and  upon  taking  hold  of  the  first  piece  of 
lumber  from  It,  his  left  hand  was  cut  off 
at  the  wrist  by  the  edger.  He  shows  that 
his  son  was  a  minor,  that  the  edger  is  an 
exceedingly  dangerous  machine,  and  that  it 
was  situated  in  an  exceedingly  dangerous 
position;  that  its  appliances  were  not  prop- 
erly protected,  so  as  to  prevent  the  happen- 
ing of  accidents,  and  that,  consequently,  only 
skilled  and  well-trained  workmen  should  be 
employed  to  work  there;  that  at  the  time 
his  son  was  assigned  to  duty  at  the  edger, 
the  defendant  well  knew  that  he  was  a 
minor,  that  he  was  not  a  skilled  workman, 
that  he  knew  nothing  about  working  at  the 
edger,  and  that  he  had  been  theretofore  em- 
ployed at  work  which  was  not  dangerous; 
that,  notwithstanding  aU  that,  the  defend- 
ant's foreman  called  upon  him  suddenly,  up- 
on the  spur  of  the  moment,  at  a  time  when 
the  mill  was  in  full  operation,  to  assume  that 
position  of  danger;  and  that  his  son,  being 
called  upon  to  make  a  sudden  and  unexpected 
election  whether  he  would  undertake  the  em- 
ployment, or  by  declining  it  run  the  risk  of 
a  discharge,  chose  the  former,  not  having 
been  warned  by  the  foreman  of  the  defend- 
ant, or  any  officer  of  the  company,  of  the 
danger  there  was  In  working  at  the  edger, 
nor  given  any  instructions  as  to  the  char- 
acter of  the  work  he  was  expected  to  perform 
or  of  the  means  of  guarding  against  accident 
He  shows  that  when  he  was  employed  by 
the  defendant,  the  amount  of  75  cents  per 
month  was  exacted  from  his  son  by  the  com- 
pany, and  deducted  from  his  wages,  as  pre- 
mium on  accident  insurance,  the  policy  rep- 
resenting which  the  company  had  obtained 
from  the  Union  Casualty  &  Surety  Company 
of  St  Louis«  Mo.  He  shows  that  no  policy 
was  issued  to  him,  and  that  none  was  ap- 
plied for  in  his  name,  but  that  same  was  ap- 
plied for  by,  and  was  issued  in  favor  of 
and  made  payable  to,  the  defendant  com- 
pany; that  notwithstanding  the  aforesaid 
monthly  exactions  of  insurance  premiums 
from  his  son  as  an  employ^,  the  conditions 
of  the  insurance  were  never  explained  to 
him;  that  since  the  accident  he  has  made  de- 
mand of  the  defendant  first  and  afterwards 
of  the  insurance  company,  for  a  statement  of 
the  insurance,  but  was  refused  information 
by  both  of  them,~the  latter  only  admitting 
that  it  carried  an  accident  policy  indemnify- 
ing the  defendant  company  against  loss  or 
damage  they  might  sustain  or  had  to  pay 
their  employes.  It  is  on  this  score  that  the 
plaintiff  claims  $1,000,  and  it  was  at  this  de- 
mand that  the  defendant's  plea  of  no  cause 
of  action  was  leveled. 

In  this  court  the  plaintiff  and  appellee  filed 
an  answer  to  the  a^gf^^^^f^^^^g^^ 
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amendment  of  the  Judgment,  so  as  to  award 
him  $1,000  insurance  money  against  the  de- 
fendant. This  demand,  as  we  understand  it, 
is  that  his  son  is  entitled  to  the  sum  of  $1,- 
000  of  the  Insurance  money  which  is  ulti- 
mately recoyerable  from  the  accident  insur- 
ance company  on  the  policies  of  insurance 
which  were  issued  payable  to  the  defendant 
company,  because  he  had  paid  the  premiums 
which  brought  the  insurance.  Or,  in  other 
words,  the  Insurance  premiums  having  been 
exacted  from  its  employ^,  and  used  to  keep 
in  force  a  policy  guarantying  the  defendant 
against  loss  or  damage  It  may  have  to  pay 
said  employ^  on  account  of  an  accident,  the 
amount  of  said  insurance,  when  realized  by 
the  defendant  from  the  Insurance  company, 
should  be  paid  over  to  his  son  In  diminution 
of  the  full  amount-  of  the  damages  due  him. 
That  is  to  say,  the  Insurance  policies  should 
inure  to  the  benefit  of  an  employ^  who  has 
kept  up  the  premiums  which  give  life  to  the 
policy. 

The  defendant,  for  answer,  pleads  a  gen- 
eral denial,  and  then  admits  that  plaintlfTs 
son  was  injured  in  the  hand  by  its  mill,  but 
avers  "that  if,  in  any  event,  respondent  was 
liable  for  damages,  which  is  expressly  de- 
nied, ♦  •  •  then  respondent  avers  that 
the  damages  claimed  ♦  ♦  ♦  are  out  of  all 
proportion  to  the  injury  done,'*  etc.  It  de- 
nies any  knowledge  of  the  minority  of  the 
plaintlfTs  son,  and  affirms  that  from  his 
size  and  appearance  it  was  believed  that  he 
was  a  grown  man,  several  years  past  major- 
Ity.  It  avers  that  he  came  to  the  mill  sev- 
eral months  prior  to  the  accident,  sought 
employment,  and  was  employed  in  several 
capacities,  especially  as  night  watchman, 
and  had  received  his  wages  in  his  own 
name,  without  disclosing  his  minority;  that, 
after  having  been  employed  as  a  night 
watchman  for  several  months,  the  plalntltTs 
son  sought  work  at  the  mill,  ^'expressing  to 
the  defendant's  foreman  and  superintendent 
his  capacity  to  fill,  and  his  desire  to  fill,  any 
place  to  which  he  might  be  assigned,"  etc., 
and  that  at  his  request  *'he  was  put  to  work 
in  the  mill  at  day  work,  and  had  worked  in 
the  mill  for  several  days  in  different  capaci- 
ties, in  plain  view  of  the  machine  and  saw, 
where  he  was  finally  hurt  In  his  hand;  that 
on  the  morning  of  the  accident  [the  plain- 
tiff*s  son]  was  by  the  foreman  of  the  mill 
hands  requested  to  fill  the  place  of  one  of 
the  men  who  was  sick  and  absent,  and 
whose  duty  and  work  were  to  take  plank 
which  had  been  sawed  and  planed  off  a 
table  and  platform,  to  lay  them  on  a  ma- 
chine about  eight  or  ten  feet  away  from  the 
saws,  [which  were]  so  placed  [as]  to  cut  off 
square  both  ends  of  the  plank,  and  which 
machine  was  operated  by  steam  power  and 
worked  rollers  and  dogs,  so  that,  after  the 
plank  was  laid  on  the  rollers,  It  was  not  nec- 
essary for  a  workman  to  follow  the  planks, 
or  to  remove  from  his  safe  and  remote  posi- 
tion with  reference  to  the  saws."     It  avers 


"that  the  machine  was  first-class  of  its  kind, 
and  in  perfect  working  order,  and  that  it 
was  so  placed,  and  all  of  its  appliances  were 
so  arranged,  as  to  furnish  the  best  possible 
protection  to  the  men  engaged  In  operating 
It;  that  it  required  no  particular  skill  or 
knowledge  to  safely  and  properly  perform 
the  labor  required  of  the  workman  at  the 
machine;  that  any  man  who  could  lift,  with 
other  men  at  the  other  end,  one  or  several 
planks,  and  lay  them  on  the  rollers,  could 
perform  the  work  required  of  the  plaintiff's 
son;  ^  ^  •  that.  Instead  of  maintaining 
the  position  he  was  told  to  take,  at  a  per- 
fectly safe  distance  from  the  saw,  which 
was  intended  to  cut  off  the  ends  of  the 
planks,  at  the  end  of  which  he  was  put  at 
work,  as  soon  as  he  had  put  the  plank  on 
the  rollers,  he  immediately  began  to  follow 
them  up  the  Incline,  and  In  the  direction  of 
the  saw;  that  the  other  workmen  waiiied 
him  by  calling  to  him  In  a  loud  vodce,  but 
he  continued  to  follow  the  planks  until  they 
had  reached  the  saw,  which  was  In  plain 
view  of  him;  and  that  he  reached  his  hand 
forward  until  It  touched  the  saw,  and  was 
Injured  by  It."  Under  the  foregoing  state- 
ment of  facts,  the  answer  charges  the  plain- 
tiff's son  with  contributory  negligence  which 
exonerates  the  company  from  liability  for 
damages;  and  its  averment  Is  that  he  vol- 
untarily and  knowingly  assumed  all  of  the 
risks  which  were  Incident  to  his  employ- 
ment, and  for  that  additional  reason  there 
can  be  no  recovery. 

In  the  answer  there  is  no  mention  made  of 
the  plaintiff's  demand  for  the  payment  of 
insurance  money;  consequently,  it  must  rest 
on  the  general  issue.  From  the  evidence  it 
appears  that  young  James  was  assigned  to 
work  at  the  trimmer,  which  is  a  small  circu- 
lar saw,  situated  near  the  edger,  a  much 
larger  machine.  From  the  parol  evidence, 
as  well  as  the  photographs  which  were  tak- 
en of  the  locus  in  quo  while  the  machinery 
was  in  operation,  it  appears  that  there  is 
visible  to  the  eye  not  more  than  one-fourtb 
of  the  saw,  which  Is  apparently  of  but  a  few 
Inches  In  diameter.  As  stating  defendant's 
view  very  succinctly,  we  make  the  following 
quotation  from  counsel's  brief,  viz.:  'That 
on  the  day  of  the  accident  the  plaintiff's  son 
was  requested  to  take  the  place  at  the  trim- 
mer of  the  regular  workman,  who  was  sick 
and  temporarily  absent;  that  the  duties  re- 
quired of  him  were  to  take  the  planks,  after 
they  had  been  sawed,  from  a  table  or  plat- 
form, and  lay  them  on  the  apron  of  the  trim- 
mer, several  feet  from  the  saws,  and  were 
taken  thence  to  the  saws  by  machinery  for 
the  purpose  of  having  their  ends  squared; 
so  that  It  was  not  necessary  for  the  work- 
man to  follow  up  the  planks,  or  to  move 
from  his  safe  position,  remote  from  the 
saws,"  etc.  And  he  further  places  the  de- 
fendant's charge  of  contributory  fault  on 
the  part  of  young  James  on  the  ground  stat- 
ed In  Its  an8wer,-"tha^i^|^<gjacsrfj^E^%My 
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that  he  did  leave  his  posltioii  and  follow 
up  the  timber  until  It  and  his  hand  reached 
the  saw,  and  this  carelessness  caused  the 
accident,**  etc 

Before  analyzing  the  evidence,  or  stating 
our  conclusions  thereon,  we  may  just  as  well 
disembarrass  the  case  of  young  James'  mi- 
nority, as  he  testifies  as  a  witness  that  he  was 
19  years  of  age  at  the  time  of  his  engage- 
ment in  the  defendant's  service,  and  there 
Is  no  evidence  tending  to  show  that  the  de- 
fendant was  aware  of  his  minority.  And  It 
is  shown  that  the  young  man  was  very  well 
grown  for  his  years,  and  justified  the  as- 
sumption of  his  being  a  major,  resulting 
from  the  fact,  which  was  pointed  out  by  the 
witnesses,  that  he  had  made  his  contract 
with  the  company,  and  collected  and  re- 
ceipted for  his  monthly  wages. 

Counsel  for  the  defendant  claim  that  after 
young  James  had  served  the  defendant  for 
several  months  in  the  capacity  of  night 
watchman,  and  afterwards  of  lumber  grader, 
he  was  assigned  to  duty  in  truclLing  lumber 
as  it  came  from  the  trimmer,  and  "in  doing 
this  work  he  was  about  ten  steps  from  the 
trimmer  saw  which  afterwards  hurt  him, 
*  *  *  and,  consequently,  had  the  oppor- 
tunity to  observe  the  machinery,  and  Icnow 
the  danger  of  the  situation.'*  They  take 
the  further  position  that  young  James  sub- 
sequently worked  at  the  'live  rollers,"  an 
automatic  contrivance  to  carry  boards  away 
after  they  have  been  trimmed,  and  that 
while  thus  engaged  he  was  only  about  five 
steps  from  the  trimming  saw  by  means  of 
which  he  lost  his  hand,  and  that  in  this 
way  he  had  become  familiar  with  the  posi- 
tion and  movement  of  the  saw,  and  knew  of 
the  danger  of  the  employment  to  which  he 
was  thereafter  assigned.  With  these  state- 
ments kept  in  view,  we  will  make  some  ex- 
tracts from  the  evidence,  and  apply  same 
thereto. 

Young  James  testifies.  In  speaking  of  the 
incidents  which  occurred  just  previous  to 
the  accident,  that  he  went  to  the  mill  to 
work  loading  trucks,  but  that  he  continued 
in  that  occupation  about  "three  hours,  and 
was  then  changed  to  the  live  rollers";  that 
he  worked  at  that  employment  one  "evening 
and  the  next  day  until  about  four  o'clock." 
Then  occur  the  following  interrogations  and 
responses,  viz.:  "Q.  Then  what  did  you  do? 
A.  The  next  morning  I  went  up  to  go  to 
work.  Did  not  know  what  to  start  at,  and 
stayed  around  expecting  to  take  my  same 
place  at  the  live  rollers.  Q.  What  occurred 
then?  A.  The  foreman  hallooed  at  me,~Mr. 
Chester  was  the  foreman,— telling  me  to 
take  the  place  behind  the  edger  at  the  trim- 
mer. Q.  On  what  day  was  that?  A.  On 
the  17th  of  September.  Q.  What  occurred 
when  you  took  your  place  behind  the  edger 
at  the  trimmer?  A.  I  got  back  there;  had 
not  been  there  a  minute,  I  suppose,  when 
two  pieces  of  two  by  fours  came  through 
the  edger,  and  I  took  hold  of  them.    They 


were  crossed  so  I  emM  Mt  see  the  saws, 
and  to  uncron  them  I  gave  them  a  push, 
and  pushed  my  band  through  the  saw*  Q. 
The  saw  then  cut  off  your  hand?  A.  Yes, 
sir.  Q.  Gut  it  entirely  off?  A.  Except  a  lit- 
tle skin.  Q.  Up  to  that  time  had  yon  ever 
been  employed  In  working  about  the  ma- 
chinery of  the  sawmill?  A.  No,  sir.  Q. 
Did  you  have  any  skill  or  knowledge  about 
working  about  machinery?  A.  None  at  all; 
no,  sir.  Q.  Did  any  one  Instruct  you  about 
the  duties  you  were  about  to  perform  at  the 
time  you  were  behind  the  edger?  A.  No, 
sir.  Q.  Did  any  one  warn  you  that  It  was 
a  dangerous  place,  or  explain  the  machinery 
there  to  you?  A.  Not  that  I  remember;  no, 
sir.  Q.  Well,  you  do  remember,  don't  youT 
A.  I  do  remember  that  no  one  told  me.  Q. 
You  say  Mr.  Chester,  the  foreman,  called  you 
there?  A.  He  passed  by.  He  was  on  one 
side  of  the  rollers.  He  pointed  his  finger  at 
me,  and  told  me  to  go  back  there.  That  was 
all  that  passed,— ail  he  said.  Q.  What  is  the 
custom  of  the  mill  about  obeying  orders? 
A.  If  I  had  not  gone  there,  I  guess  I  would 
have  had  to  go  home."  Again:  "Q.  How 
far  was  the  saw  that  cut  your  hand  from 
where  you  were  put  to  work?  A.  I  don't 
know  exactly.  I  never  saw  the  saw;  never 
moved  out  of  my  tracks;  only  gave  the 
planks  a  little  push.  Q.  Are  you  sure  you 
did  ;iot  follow  up  the  planks?  A.  Quite 
sure.  Q.  When  you  started  to  put  your 
hand  out  to  follow  it  up,  •  •  •  did  any- 
body say  anything  to  you?  A.  If  they  did, 
I  did  not  hear  it.  I  could  not  have  heard  a 
shotgun  behind  that  edger  when  it  was 
running.  Q.  Anderson  was  just  the  length 
of  the  plank  from  you,  on  the  same  side,  and 
working  at  the  machine?  A.  Yes,  sir.  Q. 
You  did  not  hear  him*  halloo  at  you,  and 
warn  you  to  let  the  plank  alone?  A.  No, 
sir."  Again:  "Q.  Mr.  James,  I  will  ask  you 
this  question:  If  you  had  been  warned  and 
Instructed  about  that  machine,  would  you 
have  put  your  hand  where  it  could  get  cut 
off?    A.  I  would  not;  certainly  not" 

Another  witness'  testimony  is  as  follows, 
viz.:  "Q.  Mr.  Morris,  were  you  an  employs 
of  the  Rapides  Lumber  Company  when  this 
accident  occurred?  A.  I  was.  Q.  How  long 
had  you  been  working  there?  A.  Well,  I 
have  been  working  there,  off  and  on,  about 
four  years.  Q.  Do  you  know  this  trimmer 
at  which  Mr.  James  got  hurt?  A.  Yes,  sir; 
I  do.  Q.  Mr.  Morris,  state  whether  you 
would  consider  that  a  dangerous  machine 
at  which  to  place  an  unskilled  workman. 
A.  I  consider  It  quite  dangerous.  I  did  not 
like  to  work  there  myself.  I  call  it  quite 
dangerous.  Q.  As  a  sawmill  man,  would 
you  consider  it  necessary  to  instruct  and 
warn  the  new  men  that  were  put  there?  A. 
I  would.  Yes,  sir."  This  question  was  ob- 
jected to,  and  the  answer  of  the  witness 
thereto,  as  eliciting  an  opinion;  and,  same 
having  been  overruled,  the  defendant's  coun- 
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our  opinion,  the  testimony  sought  to  be 
elicited  of  this  witness  is  not  exclusively  a 
matter  of  opinion,  as  It  is  predicated  upon 
the  facts  about  which  he  had  been  interro- 
gated, and  upon  which  he  was  requested  to 
express  his  judgment.  He  had,  in  the  pre- 
vious question^  been  asked  whether  he  con- 
sidered a  trimmer  saw  a  dangerous  machine; 
and,  replying  thereto  without  objection,  he 
said  he  considered  it  quite  dangerous.  The 
present  question  is,  being  by  you  consider- 
ed a  dangerous  machine,  **would  you  con- 
sider It  necessary  to  instruct  a  new  man" 
to  that  effect?  Taken  in  that  connection.  It 
was  a  proper  question. 

In  the  further  Interrogation  of  this  witness, 
he  stated,  in  confirmation  of  the  testimony 
of  young  James,  that  Mr.  Chester,  the  fore- 
man, said  to  him,  when  assigning  him  to 
duty  at  the  trimmer,  "You  work  over  that 
way,"  pointing  in  the  direction  of  the  edger. 
He  states  that  this  was  the  direction  which 
was  given  to  young  James  in  his  presence. 
On  cross-examination  this  witness  was  ask- 
ed the  following  questions,  and  thereto  made 
the  following  replies,  viz.:  "Q.  Well,  are  not 
those  two  saws  on  the  trimmer  In  plain  view 
from  almost  anywhere  around  the  mill?  A. 
I  always  saw  the  saws.  I  knew  where  they 
were.  I  did  not  run  into  them.  At  the 
place  where  this  man  was  working,  this 
board  covers  the  saw,  and  might  worry  a 
person  who  did  not  know  the  saw  was  there. 
♦  ♦  ♦  Q.  Well,  Is  not  that  saw  In  plain 
view  of  a  man  standing  in  the  proper  place, 
—there  where  James  was  put  to  work?  A. 
I  do  not  think  It  Is.  These  planks  may  be 
rather  in  the  way.  A  man  not  knowing 
where  to  look  for  the  saw  might  not  notice 
it  But  you  can  see  the  saw  from  where  he 
works.  Q.  The  plank  Is  high  enough  up  to 
see  under  it?  A.  He  can  see  under  it,  or 
over  it,  either  one.  If  he  undertakes  to 
look  for  the  saw,  he  can  see  It"  The  board 
referred  to  by  this  witness  is  the  swinging 
board  that  is  exhibited  In  the  photographs, 
and  is  shown  by  the  testimony  to  be  employ- 
ed as  a  protection  to  the  employes  against 
injury  from  the  small  ends  of  the  planks 
which  are  cut  off  by  the  trimmer  saws.  "Q. 
What  particular  skill  or  experience  does  it 
require  for  a  man  to  go  there  and  do  that 
work,— to  put  the  plank  on  the  trimmer? 
A.  It  requires  a  man  who  knows  something 
about  It  He  must  know  something  about 
it,  or  he  might  do  like  this  man,  and  get  his 
hand  cut  off." 

Mr.  Julius  Levin,  a  sawmill  proprietor  of 
large  experience,  was  also  interrogated,  with 
the  following  result,  viz.:  "Q.  If  you  should 
place  a  green  hand  [at  work]  at  the  ma- 
chinery, would  you  not  consider  it  your  duty 
to  instruct  him  as  to  his  danger  and  duties? 
A.  I  would  have  him  instructed.  Q.  State 
whether  or  not  you  consider  that  position  I 
have  just  mentioned— at  the  trimmer— a  dan- 
gerous position,  particularly  for  a  green 
hand.    A.  All  positions  behind  any  saw  are 


dangerous,  if  a  person  is  not  very  careful. 
Q.  It  requires  a  good  deal  of  skill  and  ac- 
tivity? A.  A  great  deal  of  care  and  watch- 
ing." 

The  foregoing  Is  a  fair  summary  of  plain- 
tiff's evidence,  though  there  are  some  gen- 
eral statements  of  the  defendant's  witnesses 
which  differ  therefrom  in  minor  particulars. 

The  testimony  of  Mr.  Chester,  foreman  of 
defendant's  mill,  is  of  the  following  tenor, 
viz.:  **Q.  Pow  long  had  you  been  working 
at  this  mill  of  the  Rapides  Lumber  Company 
when  this  accident  happened  to  Mr.  Tony 
James?  A.  I  had  not  been  there  but  a  short 
while;  probably  a  month  or  six  weeks.  I 
went  to  work  on  the  28th  of  July."  But  he 
was  foreman  at  the  time  of  the  accident 
Again:  *'Q.  When  you  told  Mr.  James  to  go 
in  there,"—!,  e.  to  the  trimmer  machine,— 
*'and  take  Boone's  place,  did  he  make  any  ob- 
jection to  it?  A.  He  did  not  Q.  Was  it 
done  suddenly,  or  hurriedly,  or  in  such  a 
way  that  he  was  obliged  to?  A.  I  simply 
told  him  to  take  that  position,  and  he  just 
walked  in,  and  went  at  it  I  went  back  into 
the  file  room,"  etc. 

In  conclusion  we  will  refer  to  the  state- 
ment of  Mr.  Anderson,  who  was  the  associate 
of  young  James,  and  saw  the  accident,  and 
thus  describes  it,  viz.:  **There  were  two  two 
by  fours,  and  Mr.  James  and  I  caught  hold 
of  a  piece  of  lumber;  he  caught  one  end* 
and  I  caught  the  other;  and  we  carried  it, 
and  put  it  on  the  trimmer  chains;  and  one 
of  the  two  by  fours  got  on  top  of  the  other 
two  by  four,  and  Mr.  James  undertook  to 
shove  one  off  the  other,  and  carried  liis  hand 
up  onto  the  saw."  He  then  stated  tliat  In 
making  this  movement  young  James  moved 
just  a  little  from  his  position  in  the  effort  to 
push  the  planks,  and  that  as  he  did  so  *'he 
hallooed  as  loud  as  he  could  to  let  It  alone,— 
that  he  just  screamed,- but  he  followed  the 
timber  until  it  got  to  the  saw." 

In  so  doing  young  James  was  attempting 
the  performance,  ignorantly,  of  an  office 
which  the  machinery  was  provided  to  do 
without  his  aid;  and  this  was  evidently  the 
result  of  Ills  inexperience  and  want  of  in- 
formation as  to  Ids  duties.  No  particular 
analysis  of  the  foregoing  testimony  is  deemed 
necessary.  That  the  employment  to  which 
young  James  was  assigned  was  dangerous, 
we  make  no  doubt  We  think  the  dangerous 
character  of  the  trimmer  saw  is  made  dear 
by  the  testimony,  and  is  made  apparent  by 
the  photographs.  To  our  thinking,  the  mere 
recital— even  as  it  is  related  in  the  defend- 
ant's answer^-of  the  occurrence  discloses  a 
prima  facie  case  of  negligence  on  the  part 
of  the  defendant  The  proof  discloses  a  total 
want  of  knowledge  on  the  part  of  young 
James  of  the  situation,  and  of  the  duties  he 
was  expected  to  perform,  and  of  which  he 
was  vouchsafed  not  a  word  of  Information 
or  instruction  by  the  defendant's  foreman 
Suddenly  called  upon  by  the  company's  fore- 
man to  undertake  the  performance  of  a  del« 
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Icate  and  important  duty,  In  a  fiawmill  in 
full  operation,  and  supply  the  place  of  a  sick 
man  who  had  been  engaged  thereat  for  about 
two  years,  without  warning  or  precaution, 
young  James  was  unwittingly  cast  into  the 
teeth  of  a  small  saw,  which  cut  his  left  hand 
off  within  20  seconds  after  he  had  assumed 
its  performance.  PlaintilTs  counsel  graphic- 
ally describes  the  situation  thus:  "Into  this 
trap  of  flying  wheels,  machinery,  belts,  and 
whistling  saws,  noise,  dust,  plank,  and  rol- 
lers, Chester  thrust,  without  a  moment's 
warning,  advice,  instruction,  or  preparation, 
a  boy,  a  minor,  who  knew  nothing  of  its 
dangers."  It  is  quite  out  of  the  question  for 
us  to  afitan,  under  these  circumstances,  that 
young  James  had  assumed  the  responsibility 
of  the  dangers  of  the  position  to  which  he 
had  been  assigned.  In  our  opinion  his  right 
to  recover  damages  of  the  defendant  is  very 
dear,  under  the  provisions  of  the  Code  (Bev. 
Civ.  Code,  arts.  231S,  2817,  2320),  and  likewise 
under  the  construction  of  the  general  law 
applicable  to  master  and  servant  which  is 
given  in  the  decisions  cited  in  Stucke  v.  Bail- 
road  Co.,  6b  loL  Ann.  188,  28  South.  842,  omit- 
ting those  appertaining  to  fellow  servants  as 
not  pertinent  to  the  issue.  Under  all  the  au- 
tiiorities,  It  is  the  recognised  and  bounden 
duty  of  the  master  to  provide  a  reasonably 
safe  place  at  which  his  servant  Is  to  work, 
and  to  see  to  it  that  he  la  not  exposed  to 
unnecessary  risks  in  the  course  of  his  em- 
ployment And  in  order  that  a  dangerous 
service  be  intelligently  undertaken  by  his 
servant.  It  la  the  duty  of  the  master  suffi- 
ciently to  acquaint  him  with  Its  risks  and 
dangers,  and  give  him  a  fair  knowledge  of  the 
situation  at  the  time  of  his  employment  Fall- 
ing in  either  of  the  foregoing  particulars,  the 
master  will  foe  held  liable  for  whatever  injury 
results  to  the  servant  Cooley,  Torts,  (  550 ; 
Byan  v.  Fowler,  24  N.  T.  410;  Perry  v.  Marsh, 
25  Ala.  659 ;  Horner  v.  Nicholson,  56  Mo.  220 ; 
Wheeler  v.  Manufacturing  Co.,  135  Mass. 
294;  Nason  v.  West,  78  Me.  268,  8  Atl.  911. 
In  Smith  v.  Sellars,  40  La.  Ann.  627,  4  South. 
888,  this  court  said  that  the  servant  ^'assumed 
the  risk  only  of  such  hazards  as  are  apparent- 
ly Incidental  to  an  employment  intelligently 
undertaken."  In  Erslew  v.  Railroad  Co.,  49 
La.  Ann.  86,  21  South.  153,  we  held  that  if 
an  employ^  of  a  steam-railway  company 
knew  or  ought  reasonably  to  have  known  the 
precise  danger  to  him  of  the  guy  wire  of  the 
electric  street-car  company  in  the  course  of 
his  employment,  and  saw  fit,  notwithstand- 
ing, to  continue  in  it,  he  might  be  held  to 
have  assumed  the  extraordinary  risks,  as 
well  as  the  ordinary  risks,  of  his  service. 
But  this  consequence  must  rest  upon  positive 
knowledge,  or  reasonable  means  of  positive 
knowledge,  of  the  precise  danger  assumed. 
Meyers  v.  Railroad  Co.,  49  La.  Ann.  21,  21 
South.  120;  Myhan  v.  Power  Co.,  41  La.  Ann. 
964,  6  South.  799;  Busw.  Pers.  InJ.  S§  202, 
203;  Faren  v.  Sellers,  39  La.  Ann.  1011,  3 
South.  363;   Helm  v.  O'Rourke,  46  La.  Ann. 


178, 15  South.  400.  See  Bnaw.  Pers.  InJ.  p.  33& 
And  we  take  the  following  extract  ftomCIrlack 
V.  Woolen  Co.,  146  Mass.  182, 15  N.  E.  579,  viz.: 
'The  duty  of  the  defendant  would  be  sufficient- 
ly discharged  by  pointing  out  to  the  plaintiff 
the  situation  of  the  machine,  and  the  rapid 
revolution  of  the  wheels  when  in  operation, 
and  explaining  the  effect  of  touching  them 
under  these  circumstances."  This  statement 
of  the  law  we  accept  as  perfectly  accurate; 
but,  when  it  Is  applied  to  this  case,  it  is  made 
evident  that  the  defendant's  foreman  was 
greatly  in  fault,  in  that  he  gave  young  James 
no  explanation  or  instructions  of  any  kind. 
Indeed,  the  foreman  had,  necessarily,  an  im- 
perfect knowledge  of  the  situation,  as  he  had 
been  in  charge  of  defendant's  mill  only  for  a 
few  weeks  at  the  time  of  the  accident 

With  regard  to  the  plaintiff's  demand  for 
Insurance  money,  but  littie  need  be  said. 
The  demand  is  made  of  the  defendant  as  a 
negotlorum  gestor,  and  not  on  a  claim  aris- 
ing ex  contractu,  against  the  insurance  com- 
pany, as  being  liable  for  a  loss  sustained  on 
iU  policy.  We  do  not  think  that  his  de- 
mand against  the  company  Is  well  founded, 
as  he  avers  that  it  has  not  yet  recovered 
from  the  insurance  company;  and  the  plain- 
tiff could  not,  in  any  event,  recover  from  the 
insurance  company,  because  his  name  does 
not  appear  as  a  beneficiary  in  either  one  of 
the  policies  which  were  written  in  favor  of 
the  defendant,  exclusively.  That  the  de- 
fendant had  made  exactions  of  young  James 
monthly,  from  his  wages,  in  order  to  keep 
up  the  premiums,  cannot  have  the  effect  of 
establishing  in  his  favor  a  beneficial  inter- 
est In  the  Insurance  policy.  The  contrary 
doctrine  was  maintained  by  this  court  in 
Putnam  v.  Insurance  Co.,  42  La.  Ann.  740, 
7  South.  602.  We  are  of  the  opinion  that 
so  much  of  the  plaintiff's  demand  as  relates 
to  the  insurance  must  be  rejecfed  and  dis- 
allowed, and  the  amount  of  the  demand  for 
damages  be  reduced  to  $3,000.  It  is  there- 
fore ordered  and  decreed  that  the  Judgment 
appealed  from  be  so  amended  as  to  reject 
and  disallow  the  plaintiff's  demand  for 
$1,000  insurance,  and,  thus  reduced  to  |3,000, 
same  be  affirmed,  with  costs  of  appeal  to  be 
taxed  against  the  plaintiff  and  appellee,  with 
the  reservation  of  whatever  rights  he  may 
have  against  the  defendant  upon  a  quantum 
meruit  for  an  interest  in  the  insurance  mon- 
ey when  same  has  been  collected. 

On  Application  for  Rehearing. 
(April  18,  1898.) 
BRBAUX,    J.     Three    witnesses    for   the 
plaintiff,  men  of  experience  in  the  manage- 
ment of  sawmill  machinery,  stated  that  there 
was  danger  If  one  without  experience  or  in- 
struction of  any  sort  undertook  to  work  as 
a  hand  at  the  machine  known  as  the  trim- 
mer;  that  it  is  unsafe  to  place  one  at  that 
work  who  Is  a  green  hand  without  warning 
or  instruction;  that  the  danger  should  have 
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been  explained  to  him;  that  It  was  an  act 
of  Imprudence  to  call  the  plaintiff,  who  had 
been  engaged  elsewhere  in  the  mill,  an'd  at 
once  giye  him  in  charge  the  work  necessary 
to  be  done  at  the  end  of  the  trimmer  in 
transferring  the  lumber  from  the  edger  to 
the  trimmer.  On  the  other  hand,  three  wit- 
nesses for  the  defendant  testified  that  the 
worlc  was  not  as  hazardous  as  represented; 
that  men  without  experience  and  warning 
sometimes  were  placed  to  work  at  trimmers. 
The  jury  and  the  trial  judge,  who  saw  and 
heard  the  witnesses,  belieyed  the  former. 
Great  weight,  it  is  clear,  should  be  given  to 
their  finding  as  relates  to  the  facts  of  the 
case.  It  does  seem  that  the  act  of  the  plain- 
tiff in  putting  his  hands  on  two  pieces  of 
timber,  2x4  (crossed  one  over  the  other),  as 
they  were  about  to  pass  the  trimmer  saws, 
was  an  act  of  the  greatest  imprudence;  that 
one  with  the  least  experience  or  warning 
would  not  hare  thus  exposed  himself.  The 
plaintiff,  it  appears,  was  not  deficient  in  in- 
telligence. Had  be  been  made  aware  of  the 
danger,  it  would  be  proper  to  hold  that  he 
had  assumed  the  risk  of  the  dangerous  em- 
ployment It  must  have  been  erldent  to 
the  jury  that  he  had  not  had  sufficient  oppor- 
tunity to  become  familiar  with  his  duties; 
nor  had  he  been,  it  appears,  sufficiently  in- 
structed. It  was  not,  the  jury  ftound,  an 
ordinaiy  danger.  It  was  not,  their  verdict 
implies,  a  danger  known  to  the  employ^, 
and  one  which  he,  without  warning,  should 
have  appreciated.  The  defendant  in  the 
brief  asserts,  in  opposition  to  the  position 
that  the  plaintiff  should  have  been  warned 
and  instructed  before  placing  him  at  the 
trimmer,  that  the  only  instruction  which 
could  have  been  given  him  would  have  been 
not  to  put  his  hand  on  the  saw,  and  that 
this  would  have  added  nothing  to  his  knowl- 
edge. This  contention,  as  stated  by  defend- 
ant, as  relating  to  visible  danger,  is  support- 
ed by  several  well-considered  decisions  of 
courts  of  other  states.  From  the  point  of 
view  just  stated  they  recommend  themselves 
as  eminently  just  and  correct.  But  the  jury 
here,  substantially,  found  a  different  state 
of  facts.  They  must  have  concluded,  in  or- 
der to  arrive  at  their  verdict,  that  the  in- 
struction which  could  have  been  given  him 
would  have  been  given  had  it  not  escaped 
attention;  that  is,  the  instruction  not  to  put 
his  hands  on  the  pieces  of  lumber  after  hav- 
ing placed  them  on  the  trimmer,  and  par- 
ticularly after  they  were  being  carried  on 
the  endless  chains  to  the  saws.  We  have 
no  hesitation  in  saying,  if  the  facts  were  as 
the  verdict  implies,  the  judgment  was  cor- 
rect and  legal.  The  evidence  before  us  did 
not  disclose  that  the  facts  were  not  as  found 
by  the  jury.  There  is  no  good  reason  to  in- 
fer that  the  foreman  of  the  mill  did  not  have 
a  proper  knowledge  of  the  situation,  and 
that  he  was  not,  in  every  respect,  a  well- 
qualified  and  competent  foreman.  But  the 
ability  of  the  foreman  is  not  of  itself  ground 


to  discredit  the  retnni  of  the  Jury,  Under 
the  most  careful  and  experienced  foreman 
an  accident  may  happen  tor  which  the  em- 
ployer must  be  held  in  damages.  It  may  l>e 
stated,  also,  as  related  to  the  lumber  mill, 
that  the  situation  was  not  more  grave  and 
dangerous  than  it  is  in  all  factories  in  which 
there  are  many  fast  revolving  circular  saws 
with  white  steel  surface  a  few  inches  above 
the  horizontal  line  of  their  shafts.  It  is  not 
negligence  to  own  and  operate  such  machin- 
ery. The  demands  of  commerce  require  ef- 
fective, improved  machinery.  In  the  case 
here,  it  was  not  defective,  and  not  unavoida- 
bly dangerous.  The  fact  remains  that  it 
was  not  properly  handled,  due,  as  the  Jury 
thought,  to  the  want  of  notice  and  instruc' 
tion  which  should  have  been  given  to  an  in- 
experienced hand.  -Under  our  jurisprudence, 
until  it  clearly  appears  that  such  a  finding 
is  erroneous,  we  are  constrained  to  accept 
the  conclusion  as  correct 

Lastly,  our  decision  held  that  claim  for 
insurance  cannot  be  recovered  in  this  case. 
Defendant  asserts  that  reservation  in  the 
decree  invites  new  and  troublesome  litiga- 
tion. In  order  to  put  that  matter  at  rest, 
we  here  state  that  the  judgment  here  In- 
cludes and  settles  the  amount  of  all  claims 
plaintiff  is  entitled  to  for  injuries  received 
by  him  as  alleged.  When  this  amount  wUl 
have  been  paid.  It  will  be  in  satisfaction  of 
all  claims,  and  we,  in  consequence,  recall  all 
reservation  heretofore  made.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  our  orig- 
inal judgment  remain  undisturbed,  save  as 
to  anything  reserved  to  plaintiff  after  he 
will  have  been  paid.  There  is  no  further 
right  reserved  to  plaintiff.  Rehearing  le- 
fused. 

(60  lA  Ana.  477) 

HUBERWALD  et  al.  v.  ORLBANS  R.  OCX 

(No.  12,747.) 

(Supreme  Ooort  of  Louisiana,    April  4,  1898L) 

AonoK  roR  Death  bt  Wrokovul  Act— Subvit- 

▲L  OF  BlOBT— RrOHTS  OV  MlKORS. 

1.  The  right  of  action  for  damages  ex  delicto^ 
under  article  2315,  CSv.  Ck>de,  does  not  sor- 
vive  in  favor  of  the  children  of  age. 

2.Tlie  right  sarvives  in  favor  of  the  minor 
children  or  widow  of  the  deceased.  The  de- 
scriptive words  of  the  article  do  not  include  the 
heirs  of  age.  The  right  is  personal,  and  limit- 
ed to  those  indicated  by  the  statute. 

8.  The  right  given  to  the  minor,  in  whose  be- 
half it  (the  right  to  damages)  Is  not  claimed 
or  exercised  during  minority,  abates  after  her 
majority. 

4.  The  riffht  is  attached  to  the  person,  and  is 
not  heritable. 

Hermann  v.  Railroad  Go.,  11  La.  Ann.  5; 
Hubgh  V.  Railroad  Co.,  6  La.  Ann.  496;  Wal- 
ton V.  Booth,  34  La.  Ann.  914;  Clivers  v. 
Roger,  23  South.  100,  60  La.  Ann.  — ^  a^ 
firmed. 

(Syllabus  by  the  C)ourt.) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  August  Huberwald  and  others 

against  the  Orieans  Railroad  Company.   From 
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a  judgment  dlsmlsstng  tbe  action,  plaintiffs 
appeaL    Aifirmed. 

WUllam  8.  Benedict,  for  appeUanta.  Frank 
D.  Ghrdtient  for  appellee. 

BREAUX,  J.  This  was  an  aedon  for  the 
recovery  of  damages  arising  from  the  death 
of  petitioners'  father,  Rudolph  Huberwald. 
January,  1896,  caused,  they  aver,  by  tne  neg- 
ligence of  the  defendant  in  Its  operation  as  a 
street  railway.  Their  mother,  Malvina  Hu- 
berwald,  died  on  the  8d  day  of  February, 
1896.  On  the  17th  of  November,  the  chil- 
dren of  Rudolph  Huberwald,  averring  that 
the  Injurysustained  by  their  father,  of  which 
he  died,  survived  in  their  mother,  broaght 
this  suit  They  alleged  that  the  rights  of 
their  mother  descended  to  them  by  inherit- 
ance. All  of  the  children  were  of  ag^  on 
the  day  of  their  father's  death,  except  Mal- 
vina. The  suit  was  not  brought  during  her 
minority.  Defendant  answered,  pleading  a 
general  denial,  and  especially  pleaded  that, 
the  mother  of  petitioner  having  died  a  few 
days  after  her  husband,  without  having  sued, 
her  right  to  damages  was  not  Inherited  by 
the  major  heirs,  and  that  Malvina  Huber- 
wald, who  was  a  minor,  and  In  whose  behalf 
no  suit  was  brought  during  her  minority,  lost 
by  her  majority  her  right  of  action.  The 
minor  had  become  of  age  a  few  months  prior 
to  the  Institution  of  this  suit  The  court  a 
qua  sustained  the  grounds  of  exception,  made 
part  of  the  answer.  From  that  judgment, 
the  plaintiffs  appeal. 

The  right  of  action  arising  from  a  quasi 
offense  against  one's  person  has  always  been 
considered  and  treated  by  this  court  as  a 
personal  action,  not  heritable  without  legis- 
lative sanction.  It  Is,  unless  there  Is  provi- 
sion made  to  the  contrary,  a  right  purely 
personal.  If  the  law  be  silent,  no  pecuniary 
right  arises  from  Injuries  of  this  character. 
But,  tQ  an  extent  at  least,  the  law  upon  the 
subject  Is  pronounced.  It  prescribes  that 
every  quasi  offense  giving  rise  to  damages 
shall  be  repaired.  As  long  as  the  article  re- 
lating to  offense  and  quasi  offense  read,  ''Ev- 
ery act  whatever  of  man  that  causes  dam- 
ages to  another  obliges  him  by  whose  fault 
it  happened  to  repair  It"  (Rev.  Civ.  Ck>de,  art 
2815),  the  personal  right  of  the  one  injured 
to  pecuniary  reparation  was  recognized  by 
the  decisions  of  this  court  It  was  under^ 
stood  that  he  who  caused  damage  should 
make  Indemnification  to  the  one  damaged, 
whether  It  had  been  done  by  himself,  or 
through  some  fault  of  hla  But  the  right, 
under  the  article  quoted,  terminated  with 
the  person  Injured.  It  was  not  heritable. 
In  other  words,  the  loss  sustained  by  the 
widow  and  children,  growing  out  of  the 
death  of  the  husband  and  father,  was  not 
considered  compensable  from  a  pecuniary 
point  of  view.  These  wrongs  went  unre- 
dressed in  the  civil  courts.  Correction  was 
sought  only  by  criminal  prosecution,  In  case 
the  person  injured  did  not  survive  his  injuries. 


In  two  cases  (Hubgh  v.  Railroad  Co.,  C  La. 
Ann.  496,  and  Hermann  t.  Railroad  Co.,  U  La. 
Ann.  6)  the  question  received  the  close  consid- 
eration of  this  court,  prior  to  the  amendment 
of  the  statute;  and  it  was  held  that  the  klU- 
Ing  of  a  human  being  was  not  to  be  regarded 
as  a  direct  injury  to  his  family,  compensable  In 
money.  In  the  second  of  the  two  cases  (Her- 
mann T.  Railroad  Go.)  the  court  said  that  the 
question  had  been  arsued  with  great  ability 
In  both  cases.  Tbe  elaborate  briefs  of  coun- 
sel are  copied  in  the  report  The  opinions 
of  eminent  jurists  were  cited  in  these  cases 
In  support  of  a  contrary  view.  The  court, 
nevertheless,  adhered  to  the  first  decision, 
and  said  that  the  difficulties  created  by  the 
learned  argument  of  plaintiffs'  counsel  in 
the  joint  case  did  not  justify  them  in  disre- 
garding the  well-considered  decision  previ- 
ously rendered.  The  court  added:  "And, 
were  the  question  res  nova,  we  should  feel 
great  difficulty  in  arriving  at  a  satisfactory 
conclusion."  The  question  was  before  the 
court  again  in  Chlvers  v.  Roger,  50  La.  Ann. 
57,  23  South.  100.  The  dted  cases  supra 
were  affirmed.  Three  decisions  rendered  up- 
on an  important  issue,  after  eln  borate  argu- 
ment of  counsel,  should,  we  think,  have  the 
weight  and  authority  of  stare  decisis,  more 
particularly  as  there  is  not  a  decision  ex- 
pressing a  contrary  view  in  our  books.  In 
1885  the  section  before  quoted  of  the  Civil 
Code  was  amended,  In  order,  to  the  extent 
expressed  In  the  amendment  to  enable  those 
named  In  the  amendment  to  bring  suit  A 
limited  order  of  succession  was  instituted. 
**In  case  of  death,  the  right  of  this  action 
shall  survive  in  favor  of  the  minor  heirs  or 
widow  of  the  deceased,"  or,  if  there  is  no 
minor  or  widow,  •'in  favor  of  the  survivor's 
father  and  mother  for  the  period  of  one 
year."  In  the  case  last  cited,  and  in  Walton 
T.  Booth,  34  La.  Ann.  914,  it  was  held  that 
the  right  of  action  could  be  exercised  only  by 
those  named  in  the  act  As  to  these  only 
the  amendment  was  damnum  injuria  datum. 
The  major  children  of  the  deceased  (not  be- 
ing named  in  the  statute  amending  the  law) 
are  without  right  This  was,  in  effect  the 
interpretation  of  this  court  prior  to  the 
amendment  and  It  remained  unchanged  by 
the  legislative  action  taken  in  the  matter  at 
the  time. 

This  brings  us  to  another  question,  differ- 
ent in  some  respects  to  the  one  we  have  just 
left  It  arises  from  the  fact  that  one  of  the 
children  was  a  minor  at  the  father's  death. 
She  was,  we  have  seen,  of  age  when  the  suit 
was  brought.  The  law  appears  to  have,  for 
object  the  needs  of  the  minor.  This  court 
said  in  one  of  the  cases  cited  supra  that 
those  heirs  not  expressly  Included  were  ex- 
cluded, and  that  the  amendment  should  be 
strictly  construed.  From  that  point  we 
would  not  be  justified  in  deciding  that,  after 
majority,  a  minor  retains  the  right  to  sue, 
although  no  action  was  instituted  ''prior  to 
the  majority."  4  Bl.  Comm.  p.  385,  states 
"that  the  only  crime  against  one's  relations 
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for  which  an  appeal  may  be  bronght  is  that 
of  killing  him,  by  either  manslaughter  or 
murder.  But  this  cannot  be  brought  by 
every  survlTor,  but  only  by  the  wife  for  the 
death  of  her  husband,  or  by  the  heir  male, 
for  the  death  of  his  ancestor.  It  is  glv^i  to 
the  wife  on  account  of  the  loss  of  her  hus- 
band. Therefore,  if  she  marries  again  be- 
fore or  pending  her  appeal,  it  is  lost  and 
gone;  or,  if  she  marry  after  Judgment,  she 
shall  not  demand  execution.*'  The  ruling 
growing  out  of  the  change  of  status  applies 
here.  The  minor,  after  majority,  is  no  long- 
er possessed  of  the  quality  required  by  the 
statute.  Moreover,  the  right  would  assume 
the  nature  of  a  property  right,  and  not  one 
attached  to  the  person,  If  it  remained  after 
the  change  of  status  from  her  minority  to 
her  majority.  It  would  become  transmissi- 
ble, or  one  which  creditors  might  exercise  In 
nomine  debitorL  From  any  point  of  view, 
in  our  judgment,  the  right,  to  be  of  any  avail, 
must,  at  least,  have  been  claimed  judicially 
at  the  time  of  the  change  of  status,  in  order 
that  the  Intended  beneficiary  may  recover 
for  the  Injury.  We  feel  for  those  who  are 
left  without  a  supporter  and  advisor  owing 
to  accident,  and  are  not  inclined  to  a  conclu- 
sion debarring  them  from  the  right  of  ascer- 
taining whether  there  was  actionable  negli- 
gence. But  we  must  Interpret  the  law  as  it 
is  written.  "Jus  dlscere  et  non  jus  dare"  Is 
the  part  of  the  court.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  is  affirmed. 

BLANGHARD.  J.,  takes  no  part  in  this 
decision. 


(60  La.  Ann.  614) 

Succession  of  EARHART.     (No.  12,742.) 
(Supreme  0>nrt  of  Louisiana.    April  4,  1888.) 
JoBiSDionoir— Wii«L8— CoKBTRnoTioN— Immova- 

BLBS  IN  ANOTBBR  ST4TB. 

1.  The  provisions  of  our  Code  and  decisions 
that  fix  the  domicile  of  the  deceased  for  the 
opening  of  his  snccession,  and  clothe  the  oonrt 
01  the  domicile  with  the  Jarisdiction  to  pro* 
bate  his  will,  qualify  the  executors,  and  other 
incidents  to  the  opening  of  the  succession,  do 
not  confer  on  that  court  jurisdiction  to  deter- 
mine the  validity  of  an  alleged  will  disposing  of 
immovable  property  in  another  state.  Civ.  CJode, 
art.  934  et  seg.;  Ckide  Prac.  art  928  et  seq.; 
Story,  Confl.  Laws,  |§  431,  474;  Hughes  v. 
Hughes,  14  La.  Ann.  85. 

2.  The  effect  of  such  a  will  is  for  the  deter- 
mination of  the  courts  of  the  sister  state  where 
the  immovable  property  is  situated.  Story. 
Oonfl.  Laws,  §§  431,  474;  Hughes  v.  Hughes,  14 
La.  Ann.  86. 

8.  Where,  in  a  controversy  between  heirs  in 
our  courts,  it  appears  that  the  deceased  made 
an  alleged  will  disposing  of  lands  in  another 
state,  and  that  the  alleged  will  has  been  trans- 
mitted to  that  state  for  the  requisite  judicial 
proceedings,  it  is  proper  for  the  court  here  to 
refuse  the  decree  that  the  deceased  died  intes- 
tate, as  wholly  ineffective  to  determine  the 
validity  of  the  allied  will  affecting  lands  in 
the  sister  sute.     Story,  Ck>nfl.  Laws,  H  431, 

(SjUabns  by  the  Courtji 


Appeal  from  civil  district  court,  parish  of 
Orleans;   Thomas  G.  W.  Bills,  Judge. 

Succession  of  Mrs.  Elizabeth  G.  Earhart 
Appeal  of  one  of  the  heirs  from  a  Judgment 
against  him.    Affirmed. 

Benjamin  Rice  Forman,  for  appellant,  Mrs. 
Yirginia  B.  Ferguson.  Dart  &  Kernan,  for 
appellees  Mrs.  Roadman  Ross  and  Mrs.  Mc- 
Guire.  Bernard  McOloskey,  for  appellee  Fer- 
dinand B.  Earhart 

MILLER,  J.  This  appeal  Is  by  one  of  the 
legal  heirs  of  the  deceased,  Mrs.  Elizabeth 
G.  Earhart,  from  the  Judgment  of  the  lower 
court  on  the  petition  of  the  heir  asserting 
rights,  as  such,  against  the  other  legal  heirs. 
The  record  shows  the  deceased  left  movable 
property,  but  no  immovable  property,  in  this 
parish  or  state.  There  is  testimony  tending 
to  show  the  deceased  died  possessed  of  land- 
ed  property  in  the  District  of  Columbia. 
The  legal  heirs  of  the  deceased  are  her  chil- 
dren,—one  the  plaintiff,  and  three  others 
made  defendants.  It  is  in  proof  that,  prior 
to  her  death,  the  deceased  stated,  in  effect, 
that  her  will  was  made  disposing  of  her 
property  in  the  District  of  Columbia,  and 
had  requested  that,  when  she  died,  her  will 
should  be  transmitted  to  an  attorney  in 
Washington.  It  further  appears  that,  after 
her  death,  a  paper  Indorsed  as  her  last  will 
was  found  in  her  bank  box,  and  was  sent 
to  the  Washington  lawyer,  as  she  had  re- 
quested in  life.  The  paper  was  not  offered 
for  probate  here,  nor  was  any  claim  based 
on  it.  The  testimony  is  in  the  record  of  one 
of  the  defendants,  charged  in  the  petition 
with  taking  possession  of  the  property  of  the 
deceased,  and  with  suppressing  her  will,  to 
the  effect  that  the  deceased  left  only  a 
watch,  an  amount  of  money  in  part  intend- 
ed for  her  grandchild,  and  that  the  residue 
was  used  for  the  expenses  of  the  sickness 
and  burial  of  the  deceased,  and  that  all  her 
papers  were  in  the  box  except  that  sent  to 
Washington.  The  petition  of  the  plaintiff 
ffied  some  weeks  after  the  death  of  the  de- 
ceased, sets  forth  that  she  left  children,  plain- 
tiff being  one  of  them;  that  plaintiff  Is  ad- 
vised that  defendants  claim  deceased  left  a 
will,  but  it  had  not  been  produced;  that  two 
of  the  children,  defendants  In  this  suit,  had 
taken  possession  of  property  of  the  deceased; 
that  plaintiff,  as  one  of  the  forced  heirs,  was 
entitled  to  her  portion  of  the  property  of 
which  deceased  died  possessed,  and  to  have 
made  an  Inventory  of  such  property.  The 
prayer  was  for  citations  of  the  legal  heirs; 
that  two  of  them,  charged  with  taking  pos- 
session of  the  property  and  papers  of  the  de- 
ceased, produce  any  will  or  paper  purporting 
to  be  a  will,  and,  if  a  valid  wUl,  that  it  be 
probated;  that,  if  no  will  was  made,  the 
deceased  be  decreed  to  have  died  Intestate; 
that,  if  the  will  was  found  to  dispose  of  more 
than  the  law  permitted,  it  be  reduced;  that 
plaintiff  be  put  in  possession  of  two-thirds 
of  tjie  property  of  tH^gflggg^^^Ble^^ 
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other  heirs  accept,  and  In  that  event  that 
petitioner  be  decreed  entitled  to  her  propor- 
tionate share  of  the  property.  The  answer  of 
two  of  the  heirs  is  to  the  effect  their  mother 
left  no  property  in  Louisiana,  except  mova- 
bles, found  In  her  bank  box;  denies  that  re- 
spondents have  taken  possession  of  any  prop- 
erty; avers  that  deceased  left  a  will  made 
according  to  the  law  of  Maryland,  of  which 
they  annex  a  copy;  that  it  has  been  filed  in 
the  orphans'  court.  District  of  Columbia;  and 
that  respondents  are  advised  that  the  will, 
not  in  the  form  required  by  the  laws  of 
Louisiana,  cannot  be  probated  here,  and  re- 
spondents make  no  claim  except  for  such 
Judgment  as  the  facts  warrant.  The  other 
defendant  admits  the  death  of  his  deceased 
mother;  that  the  plaintiff,  respondent,  and 
two  of  the  defendants  are  her  heirs;  and  re- 
serves his  right  to  contest  any  will  to  his 
prejudice.  The  lower  court,  in  admitting  the 
will  in  evidence  over  plaintiff's  objection, 
stated,  as  the  ground  for  the  ruling,  that 
plaintiff  had  called  for  the  production  of  the 
paper,  and  that  the  objection  would  be  treat- 
ed as  directed  to  the  effect  of  the  paper. 
The  Judgment  recognized  the  plaintiff  and  the 
three  defendants  as  the  legal  heirs  of  the 
deceased;  decreed  that,  as  such,  they  be 
placed  hi  possession  of  the  property  of  the 
succession;  and,  as  to  the  alleged  will,  the 
Judgment  reserved  the  rights  of  all  parties  in 
Interest  to  assert  or  resist  any  rights  founded 
on  the  paper  if  it  should  ever  be  presented 
for  probate.  The  plaintiff,  on  this  appeal, 
complains  of  the  Judgment  because  there  la 
no  decree  that  the  deceased  died  intestate. 

The  paper  produced  in  the  lower  court,  not 
in  the  form  required  by  law  for  last  wills, 
was  not  sought  to  be  probated.  If  any  de- 
mand had  been  made  founded  npon  it,  the 
objection  to  Its  Introduction  should  have  pre- 
vailed. No  will  can  avail  as  a  muniment  of 
title  unless  probated,  nor  can  it  be  probated 
unless  in  the  form  prescribed  by  the  Code 
(article  1637).  Aubert  v.  Aubert,  6  I^  Ann. 
104;  1  Hen.  La.  Dig.  p.  467,  No.  4.  But  the 
petition  in  this  case  charged  that  defendants 
had  wrongfully  possessed  themselves  of  the 
papers  of  the  deceased,  taken  the  property 
she  left  from  her  bank  boxes,  and  called  on 
them  to  produce  all  papers  and  any  purport- 
ing to  be  the  will  of  the  deceased.  To  meet 
these  allegations,  the  testimony  of  defend- 
ants was  offered  to  show  what  they  did  in 
reference  to  the  subject  for  Investigation; 
that  deceased  had  stated  her  will  was  in  the 
box;  her  desire  it  should  be  sent  to  her 
counsel  In  Washington;  and  that  the  paper, 
copy  of  which  was  produced,  had  been  trans- 
mitted to  the  counsel,  in  accordance  with 
the  request  of  the  deceased.  This  testimony, 
along  with  the  paper,  had  direct  relation  to 
the  charges  in  the  petition,  and,  besides,  the 
paper  was  called  for  by  the  plaintiff.  In  this 
form  of  controversy,  we  think  the  objection 
to  the  offer  of  the  will  was  properly  overruled, 
and  the  paper  received,  not  to  give  it  effect  as 


a  will,  but  because  called  for  and  pertinent 
to  the  Issues  as  to  defendants*  action  made  in 
plaintiff's  petition. 

The  plaintiff  contends  that,  the  deceased 
being  domiciled  here  when  she  died,  the  low- 
er court  had  the  Jurisdiction  to  determine  the 
issue  tendered  in  the  petition,— that  she  died 
Intestate.  The  court  had  the  Jurisdiction  to 
recognize  and  put  the  heirs  of  the  deceased 
in  possession  of  the  property  left  by  the  de- 
ceased in  this  Jurisdiction,  and  that  Jurisdic- 
tion it  exercised.  The  plaintiff  is  clothed  by 
the  Judgment  with  all  the  rights  of  the  heir 
of  the  deceased  capable  of  exercise  in  this 
state.  Code  Prac.  art.  1003  et  seq.  No  de- 
cree of  the  court  here  could  give  or  take  away 
any  right  In  respect  to  landed  property  in  an- 
other state  possessed  by  the  deceased  at  the 
time  of  her  death,  the  title  to  which  depend- 
ed on  any  will  she  left  The  validity  of  such 
will,  and  its  effect  as  conferring'tltle  to  lands 
in  another  state,  were  questions  for  the  courts 
of  that  state,  and  beyond  the  Jurisdictional 
power  of  our  courts.  Story,  Confl.  Laws,  fiS 
431,  474;  Hughes  v.  Hughes,  14  La.  Ann.  85. 
The  decree  the  argument  claims  should  have 
been  rendered,  that  the  deceased  died  IntiBS- 
tate,  was  entirely  beyond  the  Jurisdiction  of 
the  court  as  applied  to  any  will  of  the  de- 
ceased designed  to  affect  lands  in  the  District 
of  Columbia.  Nor  do  we  appreciate  that  the 
decisions  of  this  court  in  Succession  of  Wil- 
liamson, 8  La.  Ann.  261.  Miltenberger  v. 
Knox,  21  La.  Ann.  899,  Clemens  v.  Comfort, 
26  La.  Ann.  269,  Succession  of  Gaines,  45 
La.  Ann.  1246,  14  South.  233,  or  the  articles 
of  the  Codes  cited  in  plalntifTs  argument, 
tend  to  affirm  the  right  to  the  decree  contend- 
ed for  in  the  argument  Succession  of  Gaines, 
45  La.  Ann.  1241,  14  South.  233;  Civ.  Code, 
art  935;  Code  Prac.  art.  929.  The  articles 
and  decisions  fix  the  domicile  of  the  deceased 
as  the  place  of  opening  the  succession;  and 
the  Gaines  decision,  in  effect,  decides  that  a 
wm,  whether  or  not  In  the  form  required  by 
Qur  law,  admitted  to  probate  In  another  state, 
is  entitled  to  recognition  here  when  presented 
to  our  courts  accompanied  with  the  probate 
decree  of  the  court  of  the  sister  state.  The 
circumstance  that  the  deceased  in  the  Gaines 
Case  was  domiciled  in  the  state  where  the 
will  was  probated,  afterwards  recognized 
here,  does  not  affect  the  question,  here,  of  the 
Jurisdiction  of  a  Louisiana  court,  because  the 
court  of  the  domicile  of  the  deceased,  to  ren- 
der the  decree  that  the  deceased  died  intes- 
tate. Wherever  the  domicile  of  the  deceased, 
such  a  decree  would  be  in  excess  of  the  Juris- 
diction of  the  Louisiana  court  as  respects 
any  will  of  the  deceased  disposing  of  lands 
in  another  state.  In  view  of  the  fact  that 
the  lower  court  was  apprised  by  the  testi- 
mony and  the  paper  Itself  that  the  deceased 
had  left  an  alleged  will  disposing  of  lands  in 
another  state,  and  that  the  paper  had  been 
forwarded  for  presentation  to  the  proper 
court  there,  it  seems  to  us  the  court  properly 
confined  its  decree  to  the  recognition  of  plain- 
Digitized  by  VjiciLlQ  LC 


478 


23  SOUTHERN  REPORTER. 


(La, 


tiff  and  defendants  as  children  and  forced 
heirs  of  the  deceased.  To  have  gone  further, 
and  decreed  that  she  died  intestate,  would 
have  trenched  on  the  Jurisdiction  of  the  prop- 
er court  in  the  District  of  Columbia  to  de- 
termine the  validity  of  a  will  affecting  lands 
there.  Such  a  decree  could  serve  no  purpose 
here  or  there,  and,  in  our  opinion,  was  prop- 
erly refused.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  of  the 
lower  court  be  affirmed,  with  costs. 


(50  La.  Ann.  652) 

STATE  ex  rel.  HEFFNER  et  al.  v.  JUDGE 
OF  FIRST  JUDICIAL  DISTRICT,  PAR- 
ISH OF  CADDO.     (No.  12,700.)i 

(Supreme  Court  of  Loaisiana.     Jan.  10,  1898.) 
Mandamus  to  Court— Contempt— Punishmbnt. 

1.  Two  questions  are  presented:  First.  Will 
the  writ  of  mandamus  lie  in  the  case  as  pre- 
sented? That  is  to  say,  if  issued,  would  it  op- 
erate as  an  invasion  of  the  judicial  discretion 
vested  in  respondent  judge?  Second.  Is  this 
executor,  after  paying  a  small  fine  and  serving 
a  sentence  of  10  days  in  jail  for  contempt  of 
the  authority  of  this  court  and  of  the  lower 
court,  in  refusing  to  deliver  up  the  property 
of  the  succession,  which  he  holds  as  an  officer 
of  the  court,  to  be  permitted  to  go  free,  and  is 
the  power  of  the  court  as  for  contempt  exhaust- 
ed? 

2.  Held:  First,  that  the  mandamus  will  lie; 
second,  that  the  power  of  the  court  as  for  con- 
tempt is  not  exhausted. 

Breaux,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Original  application  by  the  state,  on  the  re- 
lation of  Jackson  Heffner  and  others,  against 
the  judge  of  the  First  judicial  district,  par- 
ish of  d^ddo,  of  Louisiana,  for  a  writ  of 
mandamus.    Made  peremptory. 

Harrison  &  Aston,  Leonard  &  Randolph, 
and  D.  T.  Land,  for  relators.  Respondent 
judge,  in  pro.  per.  (Wise  &  Herndon  and  Sol- 
omon Wolf,  of  counsel). 

BLANC!HARD,  J.  WUliam  Heffner  died 
and  left  an  estate.  There  were  no  forced 
heirs.  What  purported  to  be  an  olographic 
will  was  admitted  to  probate.  It  devised 
the  estate  to  certain  collateral  heirs,  to  wit, 
James  Heffner  and  his  children.  James 
Heffner,  the  brother  of  the  dead  man,  was 
named  as  executor  without  bond.  He  was 
not  given  the  seisin.  He  qualified,  and  in 
his  capacity  as  executor  was  put  in  posses- 
sion of  the  property.  Other  collateral  heirs 
of  the  same  degree  of  kindred  (now  relators 
herein)  brought  suit  to  annul  the  will  for 
noncompliance  with  the  requirements  of  the 
law.  The  will  was  annulled.  This  left  the 
estate  to  be  inherited  according  to  law.  Jack- 
son Heffner  and  others  (relators)  became  en- 
titled to  part  of  the  estate.  The  annulling 
of  the  will  vacated  the  executorship.  Be- 
fore the  final  judgment  on  the  will  was  had 

1  Rehearing  denied  April  18,  ISOa 


the  executor  had  collected  the  succession  as- 
sets and  reduced  Its  property  to  money.  He 
was  cited  to  account,  and  the  amount  due 
the  relators  definitely  flbced  at  $9,897.29.  A 
rule  was  then  taken  on  him  to  compel  the 
delivery  of  this  portion  of  the  succession  as- 
sets. This  rule  was  dismissed  in  the  court 
below,  but  on  appeal  the  judgment  was  re- 
versed, this  court  holding  it  to  be  the  case 
of  an  executor  who,  under  judicial  authority 
conferred  by  his  letters,  had  obtained  a  large 
amount  of  property,  which,  by  reason  of  the 
avoidance  of  the  will,  should  be  turned  over 
to  the  legal  heirs.  The  case  was  remanded, 
with  directions  to  make  the  rule  absolute, 
"so  as  to  order  the  defendant  to  deliver  to 
the  heirs  the  succession  funds  accruing  to 
them,*'  naming  the  amount.  Succession  of 
Heffner,  49  La.  Ann.  1443,  22  South.  380. 
This  judgment  was  the  mandate  of  this 
court  sent  back  to  the  lower  court  for  exe- 
cution. It  was  entered  up  below,  and  the 
order  to  deliver  duly  Issued  to  the  executor 
officially  and  personally.  He  refused  or 
failed  to  obey  it;  whereupon  a  rule  issued 
to  show  cause  why  he  should  not  be  punish- 
ed for  contempt,  which,  upon  trial,  was  made 
absolute,  and  the  executor,  officially  and  per- 
sonally, adjudged  guilty  of  contempt,  and 
condemned  to  pay  a  fine  of  $50  and  to  be 
imprisoned  for  10  days.  This  punishment 
was  inflicted,  but  without  avail.  The  exec- 
utor paid  the  flne,  and  emerged  from  jail  at 
the  end  of  the  10  days  still  refusing  and  fail- 
ing to  deliver,  and  the  order  of  the  court 
remained  unexecuted.  Thereupon  a  second 
petition  for  rule  was  filed  by  relators,  setting 
forth  the  contumacy  of  the  executor  notwith- 
standing further  formal  demand  made  upon 
him  for  compliance,  and  a  second  order  was 
obtained,  requiring  him  to  show  cause  why 
he  should  not  be  punished  for  contempt  in 
still  refusing  to  obey  the  judgment  of  the 
court  To  this  second  rule  he  filed  excep- 
tions of  res  judicata  and  autrefois  convict, 
and  pleaded  that  the  judgment  on  the  first 
rule  for  contempt,  which  had  been  executed 
by  payment  of  the  flne  and  undergoing  the 
imprisonment  directed,  operated  as  an  abso- 
lute bar  to  further  proceedings  against  him 
for  contempt  for  noncompliance  with  the 
judgment  of  the  court  commanding  delivery 
of  the  estate  to  the  heirs.  These  exceptions 
were  sustained,  and  the  second  rule  dismiss- 
ed. This  operated  as  a  refusal  on  the  part 
of  the  lower  court  to  try  the  proceeding  on 
its  merits.  Thereupon  the  application  now 
under  consideration  was  filed  here,  praying 
this  court  for  its  writ  of  mandamus  to  com- 
pel the  lower  judge  to  reinstate  and  to  try 
and  determine  the  same  according  to  law. 

The  allegation  is  made  that  it  is  the  min- 
isterial duty  of  the  lower  court  to  enforce 
the  mandate  of  this  court;  that  relators  have 
the  legal  right  to  the  enforcement  of  the 
same;  that,  to  that  end,  contempt  proceed- 
ings may  be  taken  as  often  as  defendant, 
on  due  demand,  persists  in  his  refusal  of 
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compliance;  that  the  action  of  the  lower 
court  in  dlBinissing  the  second  proceedings 
(or  contempt  is  based  on  a  construction  of 
law  palpably  erroneous;  that  relators  can. 
obtain  relief  by  no  other  means;  and  that 
the  refusal  to  proceed  in  this  way  is  a  denial 
of  justice,  and  deprives  relators  of  the  only 
remedy  adequate  or  available  to  meet  the 
case.  The  respondent  Judge  answers  that 
bis  judgment  dismissing  the  second  rule  for 
contempt  was  rendered  in  the  exercise  of  his* 
Judicial  discretion,  and  the  same  cannot  be 
reviewed  by  process  of  mandamus;  and  that 
he  has  complied  with  the  mandate  of  this 
court  In  Succession  of  Heffher,  49  La.  Ann. 
1443,  22  South.  880,  and  sought  the  execu- 
tion of  the  Judgment  by  punishing  the  ex- 
ecutor to  the  full  extent  of  the  powers  vested 
In  his  court  He  talces  the  position  that  the 
refusal  to  pay  on  the  second  demand  does 
not  constitute  a  second  and  distinct  offense; 
that,  as  there  has  been  but  one  order  issued 
by  the  court,  there  can  be  but  one  disobe- 
dience of  it;  and  that,  as  this  disobedience 
has  already  been,  punished  to  the  full  extent 
of  the  sentence  authorized  by  law,  the  power 
of  his  court  is  exhausted. 

Two  questions  are  by  these  Issues  present- 
ed for  our  determination:  Firiit  Will  the 
writ  of  mandamus  lie  In  the  case  as  present- 
ed,~that  is  to  sa^r*  if  issued,  would  It  oper- 
ate as  an  invasion  of  the  Judicial  discretion 
vested  in  respondent  Judge?  Second.  Is  this 
executor,  after  paying  a  small  fine  and  serv- 
ing a  sentence  of  10  days  in  Jail  for  contempt 
of  the  authority  of  this  court  and  of  the  low- 
er court  In  refusing  to  deliver  up  the  prop- 
erty of  the  succession,  to  be  permitted  to  go 
free,  and  is  the  power  of  the  court  as  for 
contempt  exhausted? 

As  to  the  first,  a  distinction  is  recognized 
between  cases  where  It  Is  sought  by  man- 
damus to  control  the  decision  of  an  inferior 
court  upon  the  merits  of  a  cause  and  cases 
where  it  has  refused  to  go  Into  the  merits 
of  the  action  upon  an  erroneous  construction 
of  some  question  of  law  or  of  practice  pre- 
liminary to  the  case  upon  its  merits;  and, 
while  the  decision  of  tiie  court  upon  the  mer- 
its of  the  controversy  will  not  be  controlled 
by  mandamus,  yet.  If  it  has  erroneously  de- 
cided some  question  of  law  or  practice  pre- 
sented as  a  preliminary  objection,  and  upon 
such  erroneous  construction  has  refused  to 
go  into  the  merits  of  the  case,  mandamus 
•  will  He  to  compel  it  to  proceed.  High,  Extr. 
Rem.  §  151.  It  is  well  settled  that  man- 
damus lies  in  all  cases  to  compel  an  Inferior 
court  to  proceed  to  the  trial  of  a  cause,  and 
to  set  It  in  motion,  where  its  refusal  to  pro- 
ceed amounts  to  a  denial  of  Justice.  Id.  f 
251;  State  v.  Judge  of  Civil  Dist.  Ct, 
34  La.  Ann.  74;  State  v.  Judge  of  Twenty- 
Sixth  Dist.  Ct,  Id.  1177;  Code  Prac.  art 
830.  On  what  must  be  held  to  be  an  er- 
roneous construction  of  a  question  of  law 
and  practice,  the  court  a  qua,  in  the  instant 
case,  dismissed  the  proceedings    on   excep- 


tion. It  was  tantamount  to  a  refusal  to  try 
on  the  merits  a  matter  at  issue,  upon  which 
depended  the  execution  of  a  judgment  of 
this  court  Hie  machinery  of  the  court  nec- 
essary to  such  execution  was  stopped  by  the 
dismissal  of  the  proceedings.  The  order  of 
mandamus  now  sought  Is  necessary  to  set 
that  machinery  in  motion  again.  Without 
It  there  would  be  a  denial  or  Indefinite  post- 
ponement of  the  only  mode  accessible  and 
available  for  the  execution  of  the  Judgment 
directed  by  this  court  to  be  entered  in  the 
succession  of  Heffner,  and  necessary  for  the 
Just  settlement  thereof.  It  is  for  this  court 
which  rendered  the  Judgment  to  talce  cog- 
nizance of  the  manner  of  Its  execution  when 
the  proper  manner  of  executing  it  is  to 
be  determined.  Code  Prac.  art  629.  The 
pending  application  cannot  be  viewed  as  an 
effort  to  control  the  decision  of  the  lower 
court  upon  the  merits  of  the  cause,  but  a 
plain  case  where  the  Inferior  court  upon  an 
erroneous  construction  of  law  and  practice, 
refuses  to  take  any  action  at  all  upon  the 
merits  of  the  proceedings  presented,  and 
where  such  refusal  to  act  is  a  denial  of  Jus- 
ti<?e.  In  such  a  case,  mandamus  will  lie  to 
compel  the  court  to  reinstate  th^  case  and 
to  proceed  with  Its  determination,  and  such 
order  Is  not  one  that  invades  the  judicial 
discretion  of  the  lower  Judge.  State  r. 
Judge  of  Civil  Dist  Ct,  84  La.  Ann.  76; 
State  T.  Judge  of  Twenty-Sixth  Dist  Ct,  Id. 
1177;  State  v.  Ellis,  41  La.  Ann.  43,  6  South. 
66;  State  v.  Judge  of  Second  Judicial  Dist 
Ct.,  20  La.  Ann.  621;  Lovelace  v.  Tay- 
lor, a  Rob.  (La.)  92;  Cox*s  Ex'rs  v.  Thomas, 
U  La.  869.  This  view  Is  strengthened  by  a 
consideration  of  the  powers  conferred  upon 
this  court  by  article  90  of  the  constitution. 
As  to  the  second  question,  which  Involves 
the  powers  of  the  court  in  proceedings  as 
for  contempt  it  is  well  settled  that  disobedi- 
ence of  orders  for  the  payment  over  of 
moneys  or  the  delivery  of  property  by  of- 
ficers of  the  court,  especially  those  hold- 
ing tn  a  fiduciary  capacity.  Is  punishable  by 
such  proceedings  (Rap.  Contempt  §§  16,  17, 
180),  which  are  commonly  resorted  to  (Id. 
S  86).  The  refusal  or  neglect  of  a  guard- 
ian, executor,  administrator,  trustee,  or  re- 
ceiver to  account  or  deliver  over  property, 
when  ordered  by  the  court,  is  a  contempt 
for  which  he  may  be  committed.  Code 
Prac.  art  131;  State  v.  Hero,  86  La.  Ann. 
856;  Succession  of  Johnson,  21  La.  Ann.  297; 
Rap.  Contempt  f§  33,  130;  Watson  v.  Wil- 
liams, 86  Miss.  831;  Rrown,  Jur.  p.  824,  and 
note;  Wise  v.  Chaney,  67  Iowa,  73,  24  N. 
W.  599;  In  re  Watson,  69  N.  Y.  636;  Bogart 
T.  Supply  Co.,  23  Blatchf.  652,  27  Fed.  722; 
Jeffries  v.  Laurie,  27  Fed.  198;  (iirtwright's 
Case,  14  Mass.  230;  Williams  v.  Dwinelle, 
61  CaL  442;  Bx  parte  Ck>hn,  66  Cal.  198. 
The  prevalent  statutory  and  constitutional 
guaranties  against  imprisonment  for  debt  are 
ordinarily  held  not  to  be  Infringed  by  the 

commitment  to  jail  of  such  parties  in  con- 
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tempt  by  reason  of  a  disobedience  of  orders 
regarding  the  payment  of  money  in  their 
hands  or  the  delivery  over  of  property. 
State  V.  Sheriff,  47  La.  Ann.  835,  16  South. 
814;  4  Enc.  PL  &  Prac.  p.  803,  citing  Remley 
V.  Dewall,  41  Ga.  466;  Smith  v.  McLendon, 
59  Ga.  523;  Ryan  v.  Kingsbery,  88  Ga.  361, 
14  S.  E.  596;  State  v.  Becht,  23  Minn.  411; 
In  re  Hilles,  13  Phila.  430;  Chew's  Appeal, 
44  Pa.  St.  247;  In  re  Milburn,  59  Wis.  24, 
17  N.  W.  965;  Chapel  v.  Hull,  60  Mich.  167, 
26  N.  W.  874;  State  v.  Tipton.  1  Blackf.  166; 
Ex  parte  Haley,  37  Mo.  App.  562.  An  ex- 
ecutor ordered  to  deliver  up  succession  prop- 
erty is  not  to  be  considered  a  mere  debtor, 
nor  do  the  heirs  of  a  succession  claim  mere- 
ly as  creditors.  Such  was  the  ruling  of  this 
court  in  Succession  of  Heffner,  49  La.  Ann. 
1443,  22  South.  380. 

The  power  of  the  court  to  punish  for  con- 
tempt is  exercised  for  two  purposes:  (1)  To 
vindicate  its  dignity  for  disrespect  shown  to 
it  or  its  orders;  (2)  to  compel  the  perform- 
ance of  some  order  or  decree  of  the  court 
which  it  is  in  the  power  of  the  party  to  per- 
form and  which  he  refuses  to  obey.  3  Am. 
&  Eng.  Enc.  Law,  p.  797.  And  it  can  make 
no  difference  that  the  party  cannot  present- 
ly perform  the  act  commanded,  where  it  ap- 
pears that  his  incapacity  arises  through  fault 
of  his  own,  or  where  it  is  a  case  of  nonper- 
formance, the  result  of  his  acts  willfully 
done,  or  where  the  contempt  consists  of  an 
antecedent  act  by  which  the  accused  ren- 
dered performance  hnposslble.  Id.  p.  784, 
note;  Wartman  v.  Wartman,  Taney,  362,  Fed. 
Cas.  No.  14,710;  Rap.  Contempt,  $  17;  Suc- 
cession of  Heffner,  49  La.  Ann.  1443,  22 
South.  380.  These  general  observations  lead 
to  a  consideration  of  the  case  immediately 
in  hand.  That  this  executor  is  viewed  by 
our  law  as  an  officer  of  the  court  cannot  be 
denied.  Succession  of  Townsend  v.  Sykes, 
38  La.  Ann.  861;  Succession  of  Robertson, 
49  La.  Ann.  80,  21  South.  197.  He  held  the 
property  and  funds  of  this  succession  under 
the  mandate  of  the  court,  and  he  was  pecul- 
iarly subject  to  its  orders  with  reference  to 
the  same.  Gridley  v.  Conner,  2  La.  Ann.  87. 
Being  an  officer  of  the  court  and  deriving  his 
possession  of  the  property  from  the  court 
in  his  capacity  as  executor,  he  is  in  Contempt 
of  its  authority  in  refusing  or  failing  to  sur- 
render the  same  to  the  court  or  upon  its  or- 
der. State  V.  Hero,  36  La.  Ann.  352.  To  say 
that  the  court  had  authority  to  issue  an  order 
for  the  delivery  of  the  property,  which  being 
disobeyed,  and  the  executor  punished  for 
such  disobedience,  the  authority  of  the  court 
Is  at  an  end,  and  no  further  proceedings  as 
for  contempt  can  be  taken  upon  further  de- 
mand made  on  him  to  comply  with  the  order, 
and  his  refusal,  would  put  the  court  in  a  sad 
predicament  Indeed.  It  would  be  to  infringe 
its  dignity,  lessen  the  respect  it  should  al- 
ways command,  render  its  order  to  its  own 
officers  nugatory,  and  impair  its  usefulness 
generally.   See  State  v.  Judge  of  Parish  Court 


of  Ouachita,  31  La.  Ann.  119.  Nor  is  it  nec« 
essary,  before  taking  the  second  proceedings 
in  contempt,  that  the  court  should  issue  an- 
other order  or  render  another  judgment  com- 
manding delivery.  It  would  be  useless  and 
futile  to  continue  to  issue  such  orders  or 
judgments.  One  such  judgment  and  order  is 
sufficient,  and  the  offense  of  the  executor  is 
repeated  when,  after  one  punishment  for  con- 
tempt, a  demand  is  made  upon  him  and  he 
still  refuses  compliance.  Separate  convic- 
tions may  be  had  against  the  same  party  for 
commissions  of  distinct  contempts  occurring 
in  the  same  proceedings.  4  Enc.  PI.  &  Prac. 
p.  803.  Under  Code  Prac.  art  131,  the  courts 
of  this  state  are  given  power  to  punish  all 
contempts  of  their  authority,  limiting  the 
fine  to  $50  and  imprisonment  to  10  days  "for 
each  offense  of  that  kind.*'  And  article  308 
prescribes  that,  if  one  against  whom  an  in- 
junction is  directed,  violate  the  same  or  re- 
fuse to  obey,  he  may  be  imprisoned  for  not 
exceeding  10  days,  which  sentence  may  be 
repeatedly  inflicted  until  the  mandate  of  the 
court  is  obeyed.  There  is  no  conflict  be- 
tween these  two  expressions  of  the  law. 
State  V.  Levy,  36  La.  Ann.  945.  The  words 
in  the  flrst  article,  "for  each  offense  of  that 
kind,"  and  those  of  the  second  article, 
"which  sentence  may  be  repeatedly  inflict- 
ed," etc.,  are  interchangeable  terms.  Under 
the  provisions  of  the  flrst  article,  without  the 
special  direction  of  the  second,  punishment 
by  Imprisonment  for  violations  of  Injunctions 
can  be  repeatedly  inflicted  until  the  order  Is 
obeyed.  So,  too,  a  fine  may  be  imposed  for 
violating  an  Injunction,  under  the  terms  of 
article  131,  though  article  306»  relating  spe- 
cially to  hnjunctions,  is  silent  on  the  subject 
State  V.  Levy,  86  La.  Ann.  915.  The  two 
articles  are  laws  in  pari  materia,  and  to  be 
construed  together.  Rev.  Civ.  Code,  art.  17. 
There  was  no  intention  on  the  part  of  the 
lawmaker  to  draw  a  distinction  between  con- 
tempts in  violation  of  injunctions  and  con- 
tempts In  violating  any  other  order  of  court 
This  court  said  in  Schoenhausen's  Case,  47 
La.  Ann.  701,  17  South.  286:  "The  penalty 
of  10  days'  imprisonittent  was  fully  author- 
ized. The  defendant  has  served  an  impris- 
onment of  10  days.  For  any  further  viola- 
tion of  the  preliminary  or  modified  Injunc- 
tion, be  may  be  punished  as  the  occasion 
arisea"  So,  in  the  Instant  case,  the  law 
justified  the  Imprisonment  of  10  days  and* 
the  fine  of  $50  inflicted  on  the  executor  for 
refusing  to  obey  the  order  of  the  court  He 
paid  the  flne  and  suffered  the  imprisonment, 
but  still  refused  to  obey  upon  further  de- 
mand made  for  compliance.  Thereupon  oc- 
casion arose  for  a  second  inffictlon  of  the  sen- 
tence for  contempt  It  was  "another  of- 
fense of  that  kind/'  as  contemplated  by  Code 
Prac.  art  131.  As  correctly  observed  in  the 
Schoenhausen  Case,  "the  law  means  punish- 
ment for  the  offense  at  the  outset  •  •  • 
and  punishment  afterwards  for  the  repeti- 
tion." If  the  flrst  sentence  of  flne  and  im- 
Digitized  by  VjIcJi^V  LC 
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prisonment,  and  the  undergoing  of  the  pun- 
ishment thereof,  is  to  be  the  end  of  the 
matter,  then,  Indeed,  might  it  be  easy  of  ac- 
complishment for  dishonest  representatives 
of  successions,  or  minor  heirs,  to  appropriate 
the  estates  or  funds  passing  into  their  hands, 
suffering  but  small  inconyenience  for  their 
act  of  spoliation.  The  law  never  contem- 
plated this  result.  We  are  constrained  to 
hold  that  it  was  upon  an  erroneous  construc- 
tion of  a  question  of  law  and  practice  that 
respondent  judge  declined  to  go  into  the  mer- 
its of  the  second  contempt  proceedings  pre- 
sented to  him,  and  dismissed  the  same.  It 
is  therefore  ordered  that  the  writ  of  man- 
damus applied  for  be  made  peremptory;  that 
the  petition  and  order  for  rule  to  show  cause 
filed  by  the  relators  on  October  9,  1807,  in 
Succession  of  William  HefTner  (No.  4,885  on 
the  docket  of  the  district  court  of  Caddo 
parish),  be  reinstated;  and  that  proceedings 
in  trial  and  determination  thereof  on  the 
Bferits  be  had  according  to  law. 

BBBAUX,  J.,  dissents. 


(75  Ml68.  870) 

KOEN  et  al.  v.  BRILL. 
(Supreme  Oonrt  of  Mississippi.    May  2,  1808.) 

HOMSSTBAD— BXVOUTION  SaLB— -IN/UNOTIOK— 

Makshalino  Sbcubitibs. 

1.  Where,  on  execution  sale  of  a  homestead, 
nothing  could  be  realized,  and  the  only  effect 
would  be  to  cloud  the  title,  a  sale  will  be  en- 
Joined,  the  statute  forbidding  it  in  such  cases. 

2.  As  against  an  incumbered  homestead,  se- 
curities will  not  be  marshaled  in  favor  of  judg- 
ment creditors. 

Appeal  from  chancery  court,  Warren  coun- 
ty; Claude  Pintard,  Chancellor. 

BiU  by  S.  S.  Brill  against  N.  Koen  &  Co. 
for  an  injunction.  There  was  a  decree  for 
complainant,  and  defendants  appealed.  Af- 
firmed. 

Booth,  Anderson  &  Booth,  for  appellants. 

TERRAL,  J.  The  appellants  obtained,  in 
the  court  of  a  justice  of  the  peace  of  Warren 
county,  a  judgment  against  the  appellee  for 
$196.95,  and  levied  the  execution  issued  there- 
on upon  the  homestead  of  the  appellee,  a  resi- 
dence and  lot  in  the  city  of  Vicksburg,  of  the 
value  of  $6,000.  Appellee  enjoined  the  sale 
of  the  premises  under  the  execution,  on  the 
alleged  grounds  that  the  homestead  was  in- 
cumbered by  debts  with  equitable  liens  to  the 
amount  of  $4,400,  and  that  the  sole  eflTect  of 
a  sale  of  the  premises  under  the  Judgment 
would  be  to  "cast  a  cloud  upon  her  title,  and 
destroy  all  her  rights  of  homestead,  and  do 
her  irreparable  injury."  The  appellants  de- 
murred to  the  bill,  and,  the  chancery  court 
overruling  their  demurrer,  they  appeal  to  this 
court  The  question  is  whether  the  home- 
stead is  subject  to  sale  under  the  circum- 
stances stated  and  admitted  in  this  case. 
Our  statutes  forbid  the  sale  under  execution 
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or  attachment  of  the  exempt  homestead,  un- 
less, by  its  sale,  something  could  be  realized 
for  the  substantial  benefit  of  the  execution 
creditor.  Under  the  admitted  facts  of  this 
case,  it  would  be  impossible  for  a  sale  to  be 
of  any  advantage  to  the  appellants.  On  the 
contrary,  they  could  only  incur  additional 
costs,  while  the  attempted  sale  and  convey- 
ance would  be  a  gross  wrong  upon  the  appel- 
lee, by  clouding  the  title  to  her  homestead. 
We  cannot  think  that  the  rule  of  marshaling 
securities  applies  to  homestead  exemptions. 
Securities  will  not  be  marshaled,  says  Story 
in  his  Equity  Jurisprudence  (section  642), 
where  injustice  will  be  suffered  by  the  com- 
mon debtor;  and  certainly  it  would  be  a  gross 
injustice  to  the  owner  to  allow  the  homestead 
to  be  diminished  or  possibly  swept  away  en- 
tirely because  the  owner  has  created  some 
lien  upon  it.  The  principles  of  law  governing 
such  cases  are  justly  stated  by  Maxwell,  J., 
in  Mitchelson  v.  Smith.  28  Neb.  583.  44  N.  W. 
872,  where  he  said:  "The  homestead  law  is 
remedial  in  its  character,  Imd  is  to  receive  a 
liberal  construction,  to  carry  Into  effect  its 
beneficent  provisions.  No  burdens  will  be 
placed  on  the  homestead,  therefore,  not  cre- 
ated by  the  parties  themselves,  or  by  the  law, 
as  for  taxes;  nor  will  a  mortgagee  of  real 
estate,  a  part  of  which  constitutes  the  home- 
stead, be  permitted  or  required  to  resort  to 
the  homestead  alone  for  the  satisfaction  of 
his  lien,  to  the  exclusion  of  the  other  real  es- 
tate owned  by  the  mortgagor;  nor  is  the  case 
one  in  which  the  securities  can  be  marshal- 
ed." Similar  principles  are  announced  in 
Dickson  V.  Chom,  6  Iowa,  19,  which  are  cit- 
ed and  approved  in  Hodges  v.  Hickey,  67 
Miss.  715,  7  South.  404. 
AfiElrmed. 


BACOT  V.  HAZLEHURST  LUMBER  00. 

(Supreme  Oonrt  of  Mississippi.    May  2,  1896.) 

Witnesses— Impeachment— Sales  —  Aotion  for 
Pbice— Partnership— What  Constitutes. 

1.  Where  defendant  is  surprised  by  the  testi- 
mony of  one  'Of  his  witnesses,  and  such  witness 
shows  on  cross-examination  that  he  is  hostile 
to  defendant,  defendant  may  discredit  the  tes- 
timony given  by  such  witness  on  cross-exami- 
nation. 

2.  Letters  written  by  a  witness,  and  contain- 
ing  statements   differing   from   the   testimony 

fiven  by  him,  are  competent  for  the  purpose  of 
Iscrediting  him,    although   not  competent   as 
evidence  of  the  facts  therein  contained. 

3.  Where  plaintiff  sued  to  recover  for  lum- 
ber sold  to  defendant  under  a  contract  with 
defendant's  agent,  and  defendant  denied  hav- 
ing made  the  agreement,  and  claimed  to  have 
received  the  lumber  under  a  contract  with  a 
third  person,  an  instruction  submitting  to  the 
jury  tne  question  whether  plaintiff  simply  had 
a  lien  on  the  lumber,  by  virtue  of  having  fur- 
nished the  money  for  its  manufacture,  was  er- 
roneous, as  the  question  of  lien  was  not  involv- 
ed. 

4.  S.  made  a  contract  for  the  delivery  of  cer- 
tain lumber  to  defendant,  and  afterwards  pro- 
cured plaintiff  to  fill  the  contract  with  defend- 
ant on  the  original  terms.     Plaintiff  employed 
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S.  to  snperintend  his  men  while  the  lumber  was 
being  manufactured,  and  paid  him  therefor. 
Hdd,  that  this  did  not  amount  to  a  partnership 
arrangement. 

Appeal  from  circuit  court,  Copiah  county; 
Robert  Powell,  Judge. 

Assumpsit  by  Junius  L.  Bacot  against  the 
Hazlehurst  Lumber  Company.  Verdict  for  de- 
fendant, and  plaintiff  appeals.    Beyersed. 

This  action  was  on  an  open  account  for 
lumber  sold  and  delivered.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  of 
the  following  special  defenses:  Payment  It 
did  not  buy  the  lumber.  It  bought  the  lum- 
ber from  one  Sauls  and  the  Osyka  Lumber 
Company,  with  an  agreement  that  it  was  to 
be  paid  for  by  a  credit  on  a  debt  they  owed 
defendant,  and  it  was  so  paid  for  before  no- 
tice of  Bacot's  Interest  in  the  lumber.  The 
lumber  was  not  shipped  according  to  specifi- 
cations, and  was  culled  80  per  cent  It  was 
unreasonably  delayed  In  shipment  thereby 
damaging  defendant  $300.  On  the  trial,  A. 
B.  Hubbard  testified  that  he  sawed  eight 
cars  oT  lumber  for  plaintiff  in  January  and 
February,  1895;  that  in  February,  1805, 
when  only  one  or  two  car  loads  of  the  lum- 
ber had  been  shipped  to  defendant  he  went 
to  see  Mr.  Batchelder,  president  of  defendant 
company,  and  told  him  that  he  (witness)  rep- 
resented Bacot  and  that  witness  and  Bacot 
wanted  to  know  where  they  were  to  get 
their  money  for  sawing  the  lumber,  and  that 
it  wouM  not  be  shipped  unless  Bacot  aiid  he 
got  the  money  for  the  lumber;  that  Mr. 
Batchelder  said  to  witness  that  the  order  was 
important,  and  that  he  had  made  arrange- 
ments with  Sauls  for  it  and  that  Sauls  was 
to  allow  the  Hazlehurst  Lumber  Company 
to  credit  25  per  cent  of  the  price  of  the  lum- 
ber to  the  Osyka  Lumber  Company's  debt 
and  that  Sauls  was  to  get  the  remaining  75 
per  cent  in  cash,  and  that  he  did  not  care 
who  got  the  money,  so  he  got  the  lumber; 
that  Sauls  was  proprietor  of  the  Osyka  Lum- 
ber Company,  and  was  not  doing  business 
at  that  time;  that  he  communicated  this  in- 
formation to  Bacot  &nd  the  lumber  was 
then  shipped,  and  It  would  not  have  been 
shipped  but  for  this  interview;  that  he 
sawed  the  lumber  for  Bacot  and  was  paid 
for  It  by  Bacot;  that  Bacot  billed  the  lum- 
ber to  defendant  and  Batchelder  agreed  to 
pay  75  per  cent  of  its  value  to  Bacot.  Plain- 
tiff testified,  in  his  own  behalf,  that  Sauls 
came  to  him,  and  showed  him  the  orders  he 
had  for  the  lumber,  and  wanted  witness  to 
saw  It  for  defendant  and  informed  him 
that  75  per  cent,  of  the  money  was  to  be 
paid,  and  25  per  cent  was  to  be  credited  to 
Sauls,  or  the  Osyka  Lumber  Company's  ac- 
count; that  one  Greenlaw,  the  agent  and 
lumber  buyer  of  defendant,  agreed  with 
plaintiff,  before  any  of  the  lumber  was  cut 
that  if  he  would  cut  and  ship  the  lumber, 
defendant  would  pay  him  75  per  cent  of  its 
price;  that  after  this,  plaintiff  sent  Mr. 
Hubbard  to  see  Mr.  Batchelder,  and  Hub- 


bard informed  him  of  his  interview,  as  testi- 
fied by  Hubbard;   that  after  this  he  bought 
the  timber,  paid  Hubbard  to  saw  it  and 
shipped  the  lumber  as  ordered  by  defend- 
ant and  sent  It  a  bill  for  the  lumber,  but 
heard  nothing  from  It  until  a  second  letter 
was  written,  when  defendant  wrote,  claim- 
ing some  additional  losses  or  debts  against 
Sauls,  and  that  he  would  be  forced  to  ap- 
ply the  entire  proceeds  of  the  lumber  to 
Sauls'  account;   that  he  made  no  complaint 
of  the  lumber;  that  there  were  no  business 
relations  between  plaintiff  and  Sauls,  only 
that  Sauls  was  employed  by  plaintiff  to  su- 
perintend the  hands  whUe  cutting  the  tim- 
ber, for  which  plaintiff  paid  him;  that  Sauls 
had  nothing  to  do  with  the  business,  and 
the   teams   belonged   to   plaintiff,    and   the 
hands  were  paid  by  him.     For  defendant, 
G.  W.  Sauls  testified:    That  the  order  was 
originally  given  to  him  by  defendant  but 
he  did  not  own  a  milL    Witness  told  Bacot 
that  defendant  had  agreed  to  pay  him,  cash, 
75  per  cent  of  the  value  of  the  lumber,  and 
Bacot  agreed  to  have  the  lumber  aawed  if 
Batchelder  would  pay  him  75  per  cent  of 
its  price.    Witness  was  to  superintend  the 
hands  for  Bacot     That  Bacot  sent  Hub- 
bard to  see  Batchelder.     And  that  witness 
heard  the  agreement  between  Greenlaw  and 
plaintiff  as  to  the  lumber.    Defendant  intro- 
duced some  letters  written  by  witness  Sauls 
to  it  in  which  Sauls  represented  himself  as 
sawing  and  shipping  the  lumber,  and  direct- 
ing defendant  to  remit  to  him,  in  some  of 
the  letters,  or  to  Bacot  in  others,  over  plaln.- 
tiff's  objection.     D.  J.  Batchelder  testified, 
for  defendant  that  he  was  the  manager  of 
defendant    company,  and    that    Sauls,  the 
president  and  owner  of  the  Osyka  Company, 
obtained  from  defendant  $300  by  false  pre- 
tenses; that  when  witness  Informed  Sauls 
the  money  had  to  be  paid,  Sauls  begged  for 
orders  for  lumber  to  saw,  and  promised  to 
pay  the  debt  and  to  secure  it  by  a  mort- 
gage on  his  home.  In  Osyka;   that  witness 
gave  him  the  order  for  the  lumber  now  sued 
for,  and  agreed  to  pay  him  70  per  cetat  of 
its  value,  and  credit  80  per  cent  on  the 
Osyka  Company's  debt  If  Sauls  would  se- 
cure the  debt  by  mortgage  on  his  home; 
that  the  lumber  came  invoiced  In  Bacot's 
name,  and  witness  wrote  to  Sauls  to  know 
what  it  meant  and  Sauls  responded  that  It 
was  all  right  and  It  would  make  no  differ- 
ence in  the  contract  between  them,  and  he 
would  explain  when  they  met;  that  witness 
declined  to  pay  Bacot  or  any  one  else  for 
the  lumber,  because  Sauls  had  not  given  the 
mortgage;   that  Hubbard  came  to  see  him« 
but  did    not    make  his    agency  for  Bacot 
known.     Witness  told  Hubbard  of  his  con- 
tract with  Sauls,  and  told  him  that  Sauls 
was  to  get  70  per  cent  of  the  value  of  the 
lumber,    if  he   gave   the   mortgage   on   his 
house.    Greenlaw  denied  that  he  made  any 
contract  with  Bacot  about  the  lumber.    The 
first  and  second  ins 
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fendant  were  as  follows:  **(1)  If  the  Jury  be- 
lieve from  the  evidence  that  Bacot  simply 
had  a  lien  on  the  lumber,  by  virtue  of  hav- 
ing furnished  the  money  to  pay  for  its  man- 
ufacture, then  your  verdict  must  be  for  de- 
fendant. (2)  If  you  believe  from  the  evi- 
dence that  Bacot  and  Sauls  were  engaged  in 
cutting  this  lumber  upon  an  agreement  be- 
tween them  that  Bacot  should  furnish  the 
teams,  timber,  and  pay  for  the  labor  and  for 
sawing,  and  that  Sauls  should  superintend 
the  manufacture,  and  that  Sauls  was  to 
have  25  per  cent  of  the  gross  value  of  the 
lumber,  when  sold,  and  Bacot  75  per  cent 
of  the  gross  value,  then  they  were  partners, 
and  any  act  of  either  would  bind  the  part- 
nership, within  the  scope  of  the  partnership 
business;  and,  unless  you  further  believe 
that  the  defendant  made  a  contract  with  the 
plaintiff  by  which  it  agreed  to  pay  him  the 
75  per  cent  unconditionally,  you  must -find 
for  the  defendant"  From  a  verdict  and 
judgment  for  defendant  plaintiff  appealed. 

R.  H.  Thompson,  for  appellant  R.  N. 
Miller,  for  appellee. 

WOODS,  0.  J.  The  letters  from  Sauls  to 
appellee  were  incompetent  as  evidence  of  the 
facts  stated  in  them,  but  they  were  compe- 
tent as  tending  to  show  the  unreliability  of 
Sauls'  testimony.  He  was  put  on  the  stand 
by  appellee,  although  summoned  by  appel- 
lant and  on  his  cross-examination  showed 
that  he  was  hostile  to  appellee;  and  his  evi- 
dence must  have  been  a  surprise  to  appellee, 
in  view  of  the  statements  made  in  his  let- 
ters, for  his  versions  of  the  controversy,  in 
the  letters,  and  that  disclosed  in  his  evi- 
dence, are,  it  seems  to  us,  in  irreconcilable 
conflict  Under  the  circumstances,  the  let- 
ters were  properly  admitted  for  the  purpose 
of  discrediting  his  evidence  drawn  out  on 
his  cross-examination. 

The  real  controversy,  as  disclosed  by  the 
record  before  us,  was  touching  the  liability 
of  appellee  to  appellant  under  the  contract 
between  them  set  up  in  the  evidence  of  Ba^ 
cot  Sauls,  and  Hubbard,  or  its  nonliability, 
as  set  up  in  the  evidence  of  the  witnesses  for 
appellee.  If  there  was  a  contract  whereby 
appellee  promised  absolutely  to  pay  appel- 
lant 75  per  cent  of  the  proceeds  of  the 
sales  of  the  lumber,  the  appellant  was  en- 
titled to  recover;  and,  if  there  was  not  such 
contract  he  was  not  The  question  of  liens 
wais  not  involved  at  all,  and  the  first  Instruc- 
tion given  for  the  appellee  was  erroneous 
and  misleading.  There  was  no  evidence 
showing  any  partnership  between  appellant 
and  Sauls,  aa  the  court  properly  charged 
in  the  fifth  instruction  for  appellant  The 
second  instruction  given  for  the  appellee  is 
in  palpable  conflict  with  the  fifth  charge  for 
appellant,  and  was  erroneous.  For  the  er- 
rors indicated,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  case  re- 
manded for  another  trlaL    Reversed. 


m  Miss.   782) 
WOODS  et  al.  v.  ROZELLB  et  al. 
(Supreme  Court  of  Missiflsippi.    AprU  11,  189S.) 

Trust  Deeds— Salbs— Sheriff's  Deed. 

A  trust  deed  provided  that  the  complete 
title  should  vest  in  the  grautee  on  failure  to  pay 
interest  or  principal  when  due;  that  the  gran- 
tee, or,  in  case  of  his  absence,  death,  or  refusal 
to  act  in  any  wise,  then  the  acting  sheriff  of 
the  county,  at  the  request  of  the  legal  holders 
of  the  secured  note,  should  sell  the  property; 
that  on  such  sale  the  grantee,  or  his  succesBors 
in  trust  in  fee  simple  of  the  property  sold,  should 
execute  a  deed  to  the  purchasers  thereof.  Hdd, 
that  a  deed  executed  by  the  sheriff  was  invaUd, 
since  the  only  power  given  him  was  that  of  mak- 
ing the  sale  on  certain  contingencies. 

Appeal  from  chancery  court  Coahoma 
county;  A.  H.  Longino,  Chancellor. 

Bill  In  equity  by  A.  B.  Boselle  and  others 
against  Lula  H.  Woods  and  others.  From  a 
decree  for  complainants,  defendants  appeal. 
Aflirmed. 

D.  A.  Scott  Perkins  &  Watson,  and  J.  W. 
Cutrer,  for  appellants.  Fitzgerald  &  Maynard, 
for  appellees. 

WOODS,  C.  J.  This  was  a  suit  instituted 
in  the  chancery  court  of  Coahoma  county  by 
the  appellees  for  the  cancellation  of  a  cer- 
tain deed  of  conveyance  made  by  E.  M.  Yer- 
ger,  sheriif  of  said  county,  to  W.  H.  Dicker- 
son  and  M.  A.  T.  Dickerson,  executor  and 
executrix  of  the  estate  of  P.  C.  Dickerson, 
deceased,  in  February,  1887,  as  a  cloud  upon 
appellees'  title  to  the  lands  so  conveyed. 
This  conveyance  was  made  after  sale  under 
the  provisions  of  a  truat  deed  made  by  ap- 
pellee A.  B.  Rozelle  and  his  wife,  Emma  D. 
Rozelle,  then  in  life,  but  now  deceased,  in 
favor  of  said  P.  C.  Dickerson,  then  also  in 
life,  but  now  also  deceased.  The  question 
presented  as  to  the  validity  of  the  deed  here 
sought  to  be  canceled  is  to  be  determined  by 
the  proper  construction  of  the  trust  deed 
under  which  the  sale  and  conveyance  of  the 
lands  were  made.  We  quote  from  the  trust 
deed  certain  important  parts,  whose  consid- 
eration and  construction  will  make  suscepti- 
ble of  easy  solution  the  inquiry  suggested  in 
our  last  sentence;  and,  with  this  question 
properly  answered,  the  other  points  argued 
by  counsel  will  be  found  to  be  self -solving. 
We  quote:  "For  in  the  consideration  of  the 
sum  of  ten  dollars,  cash  in  hand  paid,  the  re- 
ceipt of  which  Is  hereby  acknowledged,  and 
the  further  consideration  hereinafter  men- 
tioned, said  parties  of  the  first  part  [A.  B. 
Rozelle  and  Emma  Rozelle]  have  this  day 
bargained,  granted,  sold,  aliened,  and  con- 
veyed, and  by  these  do  hereby  g^rant  bar- 
gain, sell,  alien,  and  convey,  to  the  said  party 
of  the  second  part  [P.  C.  Dickerson],  his 
legal  representatives,  heirs,  and  assigns,  for- 
ever, all  the  following  described  lands,"  etc. 
Here  follows,  in  the  deed  in  trust  the  de- 
scription of  the  lands,  and  then  the  consid- 
eration for  the  execution  of  the  note  and 
the.  trust  deed  securing  its  payment,   viz. 
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$11,048.25,  due  from  the  grantors  in  the  trust 
deed  to  the  grantee  therein,  and  evidenced  by 
their  said  promissory  note  of  that  date.  The 
trust  deed  then  proceeds:  "Now,  therefore, 
if  this  note  be  paid  off  and  discharged,  with 
all  interest  accrued  thereon,  when  the  same 
becomes  due  and  payable,  then  this  deed  of 
trust  shall  be  void  and  of  no  effect,  and  the 
property  herein  conveyed  shall  be  reverted, 
at  the  cost  of  the  said  parties  of  the  first 
part.  But  should  the  said  A.  B.  Rozelle  and 
Emma  D.  Rozelle  fail  or  refuse  to  pay  the 
said  debt  or  the  said  interest,  or  any  part 
thereof,  when  the  same  or  any  part  thereof 
shall  become  due  and  payable,  then  the 
whole  shall  become  due  and  payable,  and 
this  deed  shall  remain  in  full  force  and 
effect  And  the  said  party  of  the  second 
part,  or  in  case  of  his  absence,  death,  or  re- 
fusal to  act  in  any  wise,  then  the  acting 
sheriff  of  the  county  and  state  aforesaid,  at 
the  request  of  the  legal  holders  of  said  note 
aforesaid,  may  proceed  to  sell  the  property 
hereinbefore  described,  or  any  part  thereof, 
at  public  vendue,  to  the  highest  bidder  for 
cash,  at  Friarpoint;  *  *  •  and  upon  such 
sale  said  party  of  the  second  part,  his  suc- 
cessor or  successors  in  trust,  as  the  case  may 
be,  in  fee  simple,  of  the  property  sold,  shall 
execute  a  deed  or  deeds  to  the  purchiaser  or 
purchasers  thereof,  and  shall  receive  the  pro- 
ceeds of  said  sale,  out  of  which  shall  be 
paid  first  the  costs  and  expenses  of  executing 
this  trust,  including  compensation  to  the 
trustee  for  his  services,  and  next  shall  apply 
the  proceeds  remaining  over  to  the  payment 
of  said  note  and  interest,  or  so  much  thereof 
as  remains  unpaid,  and  the  balance,  if  any, 
shall  be  paid  to  the  said  parties  of  the  first 
part,  or  their  legal  representatives." 

By  this  instrument,  It  will  be  noticed,  the 
land  was  sold  and  conveyed  to  P.  O.  Dicker- 
son,  his  legal  representatives,  heirs,  and  as- 
signs, and  not  to  the  acting  sheriff,  or  any 
other  stranger  to  the  transaction.  After  con- 
dition brolcen,  the  title  to  the  property  was 
vested  in  Dickerson,  his  legal  representa- 
tives, heirs,  and  assigns.  It  will  next  be  ob- 
served that,  by  the  express  terms  of  the 
trust  deed,  upon  default  made  .in  payment, 
P.  C.  Dickerson,  the  grantee;  was  author- 
ized to  sell,  and,  the  title  being  in  him,  to 
make  deed  or  deeds  to  the  purchaser  or  pur- 
chasers at  such  sale.  Then,  to  meet  three 
future  possible  contingencies,  it  is  stipulated 
that  the  acting  sheriff  may  sell,— simply  sell, 
—in  case  of  the  death,  absence,  or  refusal  of 
Dickerson  to  act;  that  is,  to  sell,  but  then 
only  when  requested  by  the  legal  holders  of 
the  said  note.  This  provision  was  inserted 
to  meet  all  possible  contingencies  that  might 
thereafter  occur.  Dickerson  might  die  with- 
out having  assigned  the  note,  in  which  event 
his  legal  representatives  or  heirs  would  have 
no  power  to  sell  on  default,  and  therefore 
this  provision  was  inserted,  by  which  the 
acting  sheriff  could  make  the  sale  upon  the 
request  of  Dickerson's  legal  representatives 


or  heirs;  or  Dickerson  might  die,  be  absent, 
or  refuse  to  act,  after  having  assigned  the 
note,  and  In  either  of  these  events  the  as- 
signee or  assignees,  having  no  power  of  sale, 
might  request  the  acting  sheriff  to  act,— that 
is,  make  sale.  It  so  happened,  It  is  well  to 
remark  here,  that  P.  C.  Dickerson  died  be- 
fore the  trust  was  executed,  and  that  his 
only  heirs  (his  wife  and  son)  became  his  ex- 
ecutrix and  executor.  The  heirs  and  legal 
representatives  were  found  in  the  same  two 
persons,  and  were  the  legal  holders  of  the 
note.  But  we  anticipate  the  complete  con- 
sideration of  the  provisions  of  the  trust  deed. 
After  the  power  of  sale  Just  above  set  out 
by  us,  we  find  that  it  is  further  provided 
that  "upon  such  sale  the  said  party  of  the 
second  part,  his  successor  or  successors  in 
trust,  as  the  case  may  be,  in  tee  simple,  of 
the  property  sold,  shall  execute  a  deed  or 
deeds  to  the  purchaser  or  purchasers  there- 
of," etc.  Who  are  to  make  the  conveyances 
after  sale  of  property?  First,  the  party  of 
the  second  part,  if  he  be  not  dead,  and  has 
not  assigned  the  note;  or,  second,  his  legal 
representatives  and  heirs,  if  the  grantee  be 
dead,  and  has  not  assigned  the  note;  and, 
third,  the  assignees  of  the  note.  For,  in  the 
order  named,  the  title  to  the  property  passed 
to  these  several  parties  upon  the  happening 
of  the  contingencies  contemplated  as  possi- 
ble by  the  grantors  in  the  trust  deed.  If  there 
were  any  possible  doubt  as  to  the  correctness 
of  this  view,— and  we  think  there  is  none,— 
that  doubt  would  be  dispelled  by  the  only 
reasonable  interpretation  which  can  be  plac- 
ed upon  the  terms  of  the  trust  deed,  which 
confer  the  distinct  power  of  executing  con- 
veyances after  sale  of  the  property:  "Upon 
such  sale,  said  party  of  the  second  part  [P. 
0.  Dickerson],  his  successor  or  successors  in 
trust,  as  the  case  may  be,  in  fee  simple,  of 
the  property  sold,  shall  execute  a  deed  or 
deeds  to  the  purchaser  or  purchasers  there- 
of." Who  are  the  successors  in  trust,  in  fee 
simple,  of  the  property  sold?  Manifestly,  the 
legal  representatives,  heirs,  and  assigns  of  P. 
C.  Dickerson,  the  persons  specifically  named 
In  the  conveying  part  of  the  trust  deed.  No 
title  or  interest,  by  any  express  terms  of  the 
instrument,  is  vested  in  the  acting  sheriff, 
and  title  and  interest  are  clearly  vested  in 
others.  We  need  not  trouble  ourselves  about 
naked  powers,  powers  coupled  with  an  In- 
terest, or  powers  necessarily  to  be  exercised 
in  order  to  the  execution  of  the  trust;  for 
the  terms  of  this  instrument  render  useless 
any  discussion  of  the  general  law  upon  those 
subjects.  In  addition  to  this,  the  very  words 
employed  in  the  paragraph  of  the  trust  deed 
last  quoted  by  us  demonstrate  that  "the 
successor  or  successors  in  trust,  as  the  case 
may  be,  in  fee  simple,  of  the  property  sold," 
cannot  be  applied  to  the  acting  sheriff.  There 
can  never  be  two  or  more  acting  sheriffs  at 
one  and  the  same  time,  while  there  may  be 
two  or  more  legal  representatives,  heirs,  or 
assigns.    We  do  not  pursue  the  matter  f\2r- 
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ther,  for  the  question,  as  it  seems  to  us,  is 
readily  solvable  by  the  plain  terms  of  the 
instrument  Itself.  It  is  unnecessary  to  con- 
sider in  detail  the  assignments  of  error  on 
the  direct  appeal,  and  those  presented  by  the 
cross  appeal.  We  have  considered  all  of 
them,  but  the  action  of  the  court  throughout 
is  so  clearly  correct  that  we  content  our- 
selves with  this  statement.  The  decree  is 
affirmed  on  appeal  and  cross  appeal,  and  ap- 
pellants will  be  taxed  with  all  costs. 


(117   Ala.   146) 

BONES  V.  STATE. 
(Supreme  Ck>urt  of  Alabama.     April  7,  180S.) 

Cbiminal  Law— Using  Abusive  or  Insulting 
IiA NO UAOB— Family  Defined. 
Code  1886,  §  4031,  provides;  "Any  person 
who  enters  into  or  goes  sufficiently  near  the 
dwelling  house  of  another,  and  in  the  presence 
or  hearing  of  the  family  of  the  occupant  there- 
of, or  any  member  of  his  family,  uses  abusive 
or  insulting  language,'*  etc.,  "must  on  convic- 
tion be  fined,"  etc.  Held  that,  in  order  to  con- 
stitute the  offense,  it  is  not  necessary  that  the 
entire  family  be  present  or  within  hearing  when 
the  language  is  used. 

Appeal  from  Bibb  county  court;  N.  H. 
Thompson,  Judge. 

Lou  Bones  was  convicted  of  using,  near 
the  dwelling  and  in  the  hearing  of  the  family 
of  another,  abusive  or  insulting  language, 
and  he  appeals.    Affirmed. 

W.  S.  Gary,  for  appellant  Wm.  O.  Pitts, 
Atty.  Gen.,  for  the  State. 

McGliELLAN,  J.  The  affidavit  charges 
that  the  defendant  "did  enter  Into  or  go  suf- 
ficiently near  the  dwelling  house  of  James 
Tarrant,  and  did  make  use  of  abusive  or  In* 
suiting  language,  within  the  hearing  of  the 
family  of  James  Tarrant."  The  evidence 
shows  that  the  defendant  did  enter  into  or 
go  sufficiently  near  said  house,  and  did  there 
make  use  of  abusive  or  insulting  language, 
within  the  hearing  of  the  defendant,  his 
wife,  and  several  of  his  children,  but  that 
two  of  his  children  were  not  at  home  that 
day.  On  this  state  of  case,  the  defendant 
asked  the  following  charges:  "(2)  The  court 
further  instructs  the  jury  that  they  should 
acquit  the  defendant  provided  the  evidence 
shows  that  abusive  or  insulting  language 
was  made  use  of  within  the  hearing  of  some, 
and  not  all,  the  members  of  James  Tarrant's 
family."  "(3)  The  court  instructs  the  jury 
that  it  is  their  duty  to  acquit  the  defendant 
provided  the  evidence  shows  that  any  mem- 
ber of  James  Tarrant's  family  did  not  hear 
any  abusive  or  insulting  language."  These 
charges  were  severally  refused,  and  the  rul- 
ings of  the  court  thereon  are  hisisted  upon 
here  as  erroneous. 

The  statute  (Code  1886,  §  4031)  under  which 
the  prosecution  is  had  provides:  "Any  per- 
son who  enters  into  or  goes  sufficiently  near 
the  dwelling  house  of  another,  and  in  the 
presence  or  hearing  of  the  family  of  the  oc- 


cupant thereof,  or  any  member  of  his  family, 
uses  abusive  and  insulting  language,"  etc., 
"must  on  conviction  be  fined,"  etc.  And  the 
question  is,  what  Is  meant  by  the  word 
"family"  in  this  section?  A  family,  ex  vi 
termini,  must  be  more  than  one  person; 
hence  the  provision  of  the  statute  for  the 
protection  of  any  member  of  the  family. 
Without  such  provision  it  would  be  no  of- 
fense to  use  the  interdicted  language  in  the 
presence  of  one  member  of  the  family.  But 
it  by  no  means  follows  that,  to  fill  the  other 
provision  of  the  statute,  all  the  members  of 
the  occupant's  family  should  be  present. 
There  is  no  room  for  saying,  we  think,  that 
the  occupant,  his  wife,  and  several  children 
did  not  constitute  a  family  in  the  sense  of 
the  statute,  merely  because  two  of  his  chil- 
dren were  not  present.  To  so  hold  would 
be  a  technicality  of  construction  which  the 
words  of  the  statute  do  not  require,  and 
which  is  essentially  repugnant  to  the  mani- 
fest purposes  of  the  enactment.  In  ordi- 
nary acceptance,  husband,  wife,  and  several 
children  at  the  time  present  constitute  a 
family,  and,  as  such,  are  as  much  under  the 
protection  of  the  statute  as  if  every  member 
of  the  family  was  present.  We  accordingly 
hold  that  the  county  court  properly  refused 
each  of  said  charges,  and  its  judgment  must 
be  affirmed.    Affirmed. 


017  Ala.  213) 
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(Supreme  Court  of  Alabama.     April  7,  1898.) 

Indictmbnt— Motion  to  Quash— Iixboautt  of 
Grand  Jury. 
Under  Code  1896,  §  5269,  denying  the  ri^ht 
to  object  to  an  indictment  on  any  ground  going 
to  the  formation  of  the  grand  jury,  except  that 
the  jurors  were  not  drawn  in  the  presence  of 
the  proper  officers,  an  indictment  cannot  be  as- 
sailed by  a  motion  to  quash  or  a  plea  in  abate- 
ment on  grounds  based  upon  the  illegality  of 
the  grand  jury,  each  raising  objections  direct- 
ed to  the  indictment  itself. 

Appeal  from  circuit  court,  Wilcox  county; 
James  T.  Beck,  Judge. 

Johnnie  Kitt  was  convicted  of  gaming,  and 
he  appeals.    Affirmed. 

Miller  &  Bonner  and  S.  C.  Jenkins,  for  ap- 
pellant Wm.  C.  Fitts,  Atty.  Gen.,  for  the 
State. 

COLEMAN,  J.  The  defendant  was  indict- 
ed for  gaming.  When  the  cause  came  on  to 
be  heard,  he  moved  the  court  to  quash  the  in- 
dictment, upon  several  grounds.  All,  how- 
ever, were  based  upon  the  illegality  of  the 
grand  Jury.  The  same  point  was  raised  by 
plea  in  abatement  to  the  indictment.  Section 
5269  of  the  Code  of  1896  (section  4445  of  the 
Code  of  1886)  reads  as  follows:  "No  objec- 
tion can  be  taken  to  an  indictment,  by  plea 
in  abatement,  or  otherwise,  on  the  ground 
that  any  member  of  the  grand  jury  was  not 
legally  qualified,  or  that  the  grand  jurors 
were  not  legally  drawn  or  summon^ %m:ttgn 
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any  other  ground  going  to  the  formation  of 
the  grand  Jury,  except  that  the  jurors  were 
not  drawn  In  the  presence  of  the  officers  des- 
ignated by  law;  and  neither  this  objection  nor 
any  other  can  be  taken  to  the  formation  of  a 
special  grand  Jury  summoned  by  the  direction 
of  the  court"  The  objections,  those  present- 
ed by  the  motion  to  quash,  which  was  over- 
ruled, and  those  raised  by  the  plea  in  abate- 
ment, to  which  a  demurrer  was  sustained,  all 
were  directed  to  the  indictment  itself.  Un- 
der the  uniform  decisions  of  this  court,  the 
trial  court  did  not  err  in  its  rulings.  See  au- 
thorities collected  In  case  of  Linehan  y.  State, 
113.  Ala.  70.  21  South.  497.  No  objection  was 
raised  to  the  venire  for  the  trial  of  defendant, 
as  was  done  in  the  cases  of  Wells  v.  State,  94 
Ala.  1,  10  South.  656,  Steele  v.  State,  111  Ala. 
32,  20  South.  648,  and  Linehan's  Case,  supra. 
We  are  of  opinion  the  other  assignments  of 
error  are  not  of  sufficient  merit  to  require 
comment    Affirmed. 


(U7  Ala.   169) 

AGEB  V.  STATE. 
(Supreme  Court  of  Alabama.     AprU  7,  1898.) 
Ikdiotmbnt— Motion  to  Quash  —  Forobkt— Va- 

RIAKOiB. 

1.  Where  an  indictment  is  based  on  evidence 
of  witnesses  or  legal  documentary  evidence  be- 
fore a  grand  jury,  no  qnestion  as  to  the  suffi- 
ciency of  the  evidence  can  be  raised  on  a  mo- 
tion to  quash  the  indictment 

2.  It  is  not  necessary,  in  describing  an  in- 
strument alleged  to  have  been  forged,  in  the  in- 
dictment that  the  handwriting  be  precisely 
copied;  and  a  variance  in  the  date  of  the  in- 
strument as  described  in  the  indictment,  as 
"Oct.  18,  1895,"  while  the  date  as  stated  in  the 
instrument  is  •'Oct  the  18  1895,"  will  be  dis- 
regarded. 

Appeal  from  circuit  court,  Wilcox  county; 
John  Moore,  Judge. 

Reuben  Agee  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

The  appellant  in  this  case  was  tried  and 
convicted  under  the  following  indictment: 
"The  grand  Jury  of  said  county  charge  that 
before  the  finding  of  this  indictment  Reuben 
Agee  did,  with  the  intent  to  injnre  or  de- 
fraud, falsely  malce,  alter,  forge,  or  counter- 
feit an  instrument  in  writing,  in  words  and 
figures  substantially  as  follows,  to  wit:  'Oct 
18,  1895.  Lamison  Ala.  Mr.  I.  T.  Dumas. 
Dear  Sir  Please  lete  Kinge  Jackison  trade 
ulne  dollars  $975  cents  nine  dollars  75  cents 
to  bee  chird  to  E  O  Raines  on  mchindise,'— 
meaning  thereby  to  write  an  order  of  J.  T. 
Dumas,  dated  the  18th  October,  1895,  from 
E.  O.  Rabies,  and  by  said  E.  O.  Raines,  for 
King  Jackson,  for  nine  dollars  and  seventy- 
five  cents.  The  grand  Jury  of  said  county 
further  charge  that  before  the  finding  of 
this  indictment  Reubea  Agee  did,  with  the 
intent  to  injure  or  defraud,  alter  and  pub- 
lish as  true  a  falsely  made,  altered,  forged, 
or  counterfeited  instrument  in  writing,  in 
words  and  figures  substantially  as  follows, 
to  wit:    'Oct  18,  1895    Lamison  ala.    Mr.  I. 


T.  Dumas  Dear  Sir  Please  lete  Kinge  Jack- 
ison trade  nine  dollars  $975  cents  nine  dol- 
lars 75  cents  to  bee  chird  to  E.  O  Raines  on 
mchindlse,'— meaning  thereby  an  order  on  J. 
T.  Dumas,  dated  October  18,  1895,  from  E. 
O.  Raines,  and  by  said  E.  O.  Raines,  for  King 
Jackson,  for  nine  dollars  and  seventy-five 
cents,  in  merchandise,  to  be  charged  to  said 
B.  O.  Raines;  against  the  peace  and  dignity 
of  the  state  of  Alabama."  The  defend- 
ant demurred  to  this  indictment,  upon  the 
grounds  (1)  that  the  instrument  alleged  to 
be  forged  and  set  out  in  the  instrument  does 
not  purport  to  create  a  pecuniary  liability, 
nor  does  it  show  that  another  might  be  in- 
jured by  it;  (2)  that  the  instrument  alleged 
to  have  been  forged  has  no  signature  or 
name  signed  to  It  This  demurrer  was  over- 
ruled. The  defendant  moved  the  court  to 
quash  the  indictment,  upon  the  ground  that 
there  was  not  sufficient  legal  evidence  before 
the  grand  Jury  to  find  the  indictment  Up- 
on the  hearing  of  this  motion,  the  defendant 
introduced  E.  O.  Raines  aa  a  witness,  and 
offered  to  examine  him  as  to.  what  he  had 
testffied  to  before  the  grand  Jury,  for  the 
purpose  of  showing  that  the  testimony  was 
illegal  and  insufficient  to  sustain  the  finding 
of  the  hidictment.  The  state  objected  to 
such  examination.  The  court  sustained  the 
objection,  and  to  this  ruling  of  the  court 
the  defendant  duly  excepted.  Thereupon 
the  court  overruled  the  motion  to  quash  the 
bidictment  and,  to  this  ruling,  the  defendant 
duly  excepted.  There  was  evidence  intro- 
duced on  the  part  of  the  state  tending  to 
show  that  the  defendant  was  guilty  as  char- 
ged in  the  Indictment  The  original  Instru- 
ment alleged  to  have  been  forged  was  of- 
fered In  evidence,  and  was  as  follows:  "Oct 
the  18  1895  Lamison  ala  Mr.  O.  T.  Dumas 
Dear  Sir  Please  lete  Kinge  Jackison  trade 
nine  Dollars  $975  cents  nine  Dollars  75  Cents 
to  bee  Chird  to  E  O  Rains  on  mchinDise.'* 
The  defendant  objected  to  the  introduction 
of  this  instrument  in  writing,  upon  the 
ground  that  there  was  a  variance  between 
the  instrument  set  out  in  the  indictment  and 
the  instrument  offered  In  evidence.  There 
were  several  grounds  of  variance  assigned* 
the  principal  of  which  are  stated  in  the  opiil- 
ion.  The  court  overruled  the  objection,  al- 
lowed the  instrument  to  be  introduced  in  evi- 
dence, and  to  this  ruling  the  defendant  duly 
excepted. 

Miller  &  Bonner,  for  appellant  Wm.  0. 
Fltts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  In  the  case  of  Washington 
V.  State.  63  Ala.  192,  quoting  from  Sparren- 
berger's  Case,  53  Ala.  481,  we  said:  "When 
it  appears  witnesses  were  examined  by  the 
grand  Jury,  or  the  Jury  had  before  them  legal 
documentary  evidence,  no  inquiry  into  the 
sufficiency  of  the  evidence  is  indulged."  The 
motion  to  quash  the  indictment  was  proper* 
ly  overruled.  ^.^.^.^^^  ^^  VaUU^LC 
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The  groTUids  of  demurrer  to  the  indictment 
were  considered  on  the  former  appeal  (Agee 
T.  State,  113  Ala..  52,  21  South.  207);  and  we 
held  that  they  were  not  well  taken.  The 
court  did  not  err  in  admitting  in  evidence 
the  original  histrument  alleged  to  have  been 
forged.  It  is  not  the  law  that  none  but  per- 
sons skilled  in  chirography  and  orthography 
can  commit  the  offense  of  forgery;  nor  is  It 
necessary  in  describing  the  instrument  in  the 
Indictment,  alleged  to  have  been  forged,  that 
the  handwriting  be  precisely  copied.  By 
order  of  the  court,  the  instrument  itself  has 
been  sent  up  for  our  own  inspection.  The 
capital  "J"  and  "O"  may  not  be  very  well 
formed,  but  there  is  no  difficulty  in  reading 
the  instrument,  and  its  meaning  and  pur- 
port are  easily  understood.  The  objection 
that  the  indictment  describes  the  date  as 
"Oct  IS,  1895,"  whereas  the  instnunent 
states  it  as  "Oct  the  18  1895,"  is  without 
merit  We  find  no  error  in  the  record.  Af- 
firmed. 


(U7  Ala.  576) 

BABCOCK  V.  GARTER  et  al. 
(Supreme  Court  of  Alabama.     April  7,  1898,) 

8UPBK8BDBA8  BoaTD  --  EZBOUTXON  ON    ScnDAT  — 

Validitt— Partjbs—Contbibution  between 
SuRBTiBB— Objections  Waived. 

1.  A  sapersedeas  bond  is  not  invalid  because 
It  is  executed  on  Sunday,  if  it  was  not  delivered 
to  the  one  to  whom  it  was  payable  until  a 
^^eek  dav 

2.  Code  1886,  S  3624,  requires  that  a  superse- 
deas bond  be  made  payable  to  the  one  the  exe- 
cution of  whose  judirment  is  superseded.  Hdd 
that  where  the  bond  is  made  payable  to  the 
clerk  of  the  court  instead  of  the  proper  party, 
it  is  not  void,  but  may  be  enforced  as  a  com- 
mon-law obligation. 

8.  Code  1886,  §  2594,  requiring  that  actions 
be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  has  the  legal  title  or  not, 
does  not  authorize  a  party  for  whose  benefit  a 
supersedeas  bond  running  to  the  clerk  of  the 
court  has  been  given  to  sue  on  the  bond  in  his 
own  name,  and,  if  suit  is  broaght  in  that  man- 
ner, the  complaint  is  open  to  demurrer,  but,  if 
the  defendant  does  not  demur,  the  judgment  is 
not  rendered  invalid  by  that  informality. 

4.  Where  a  surety  on  a  supersedeas  bond 
brings  action  against  his  co-sureties  to  enforce 
contribution,  the  judgment  secured  against  him 
alone  on  the  bond  is  admissible  to  prove  the 
fact  of  its  rendition,  and,  by  way  of  induce- 
ment that  the  judgment  had  been  paid  by  the 
complainant  and  to  prove  every  other  material 
fact  involved  in  its  rendition. 

6.  Objections  to  evidence  in  chancery,  which 
are  not  reduced  to  writing,  and  to  which  the 
attention  of  the  chancellor  is  not  directly  called, 
are  presumed  to  be  waived. 

Appeal  from  chancery  court,  Crenshaw 
county;   Jere  N.  Williams,  Chancellor. 

Action  by  H.  T.  Babcock  against  A.  L. 
Carter  and  another.  From  a  decree  that  the 
complainant  was  not  entitled  to  the  relief 
prayed  for,  and  dismissing  the  bill,  com- 
plainant appeals.    Reversed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellant against  the  appellees,  and  sought 
contribution  from  the  defendants  to  the  com- 
plainant for  his  reimbursement  of  moneys 


which  he  had  paid  in  satisfaction  of  his 
bond,  which  he,  together  with  the  defend- 
ants and  others,  had  executed.  This  bond 
was  a  supersedeas  bond,  given  by  J.  0.  Gid- 
dens  to  the  complainant  and  defendants  as 
his  sureties,  to  obtain  an  appeal  to  the  su- 
preme court  from  a  Judgment  which  one  R. 
E.  Boiling  had  recovered  from  the  said  J. 
C.  Giddens.  The  bond  was  made  payable 
to  O.  Worthy,  the  clerk  of  the  circuit  court 
and  was  conditioned  that  the  said  Giddens 
should  prosecute  to  effect  the  appeal  he  had 
taken,  and  should  pay  all  costs  and  damages 
which  any  party  should  sustain  by  reason 
of  the  wrongful  appeal  or  suspension  of  the 
execution  of  the  Judgment  which  had  been 
obtained  against  him.  The  other  material 
facts  of  the  case  are  sufficiently  stated  in 
the  opinion.  On  the  submission  of  the  cause 
on  the  pleadings  and  proof,  the  chancellor 
decreed  that  the  complainant  was  not  enti- 
tled to  the  relief  prayed  for,  and  ordered  his 
bill  dismissed.  From  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition 
thereof  as  error. 

R.  L.  Harmon,  for  appellant  Gamble  & 
Bricken  and  D.  M.  Powell,  for  appellees. 

BRICKELL,  0.  J.  The  original  bill,  in 
which  the  appellant  was  complainant  was 
filed  to  compel  the  defendants  (the  appel- 
lees), his  co-sureties,  to  contribute  to  his  re- 
imbursement of  moneys  he  had  paid  in  sat- 
isfaction of  title  common  obligation  or  lia- 
bility. By  way  of  plea,  incorporated  in  the 
answer,  the  defendants  alleged  in  defense 
that  the  bond  constituting  the  common  lia- 
bility was  executed  by  them  on  Sunday. 
Much  of  the  evidence  introduced  by  the  de- 
fendants was  in  proof  H>f  the  fact  that  the 
bond  was  signed  by  them  on  Sunday,  and 
the  record  is  not  without  indications  that  the 
stress  of  controversy  in  the  court  below  was 
whether  the  fact  of  the  signing  on  Sunday 
did  not  render  the  bond  invalid  as  to  the  de- 
fendants. However  that  may  be,  the  un- 
contradicted evidence  is  that  the  bond  was 
delivered  on  a  week  day  to  the  clerk  of  the 
court  to  whom  it  was  payable,  and  by 
whom  it  was  approved,  and,  by  the  approv- 
al, accepted.  Until  the  delivery,  the  bond 
did  not  pass  from  the  dominion  of  the  sign- 
ers. It  was  of  no  force,  creating  no  liabili- 
ty. There  remained  to  each  of  the  signers 
the  locus  penitentlae,  and  he  could  have  in- 
tercepted the  delivery,  preventing  it  from 
becoming  a  contract  or  obligation.  To  have 
rendered  it  subject  to  the  interdiction  of  the 
statute,  it  must  not  only  have  been  signed, 
but  delivered,  on  Sunday.  Flanagan  v.  Mey- 
er, 41  Ala.  132;  Lovejoy  v.  Whipple,  18  Vt. 
379,  46  Am.  Dec.  157.  The  bond  should 
have  been  made  payable  to  Boiling,  the 
plaintiff  in  the  Judgment  execution  of  which 
was  superseded,  and  not  to  Worthy,  the 
clerk  of  the  circuit  court  This  is  the  re- 
quirement of  the  s^g^i^  b9^4mg#&24. 
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This  departure  from  the  statute  does  not 
render  the  bond  void.  The  principle  Is 
familiar,  and  has  been  of  frequent  applica- 
tion to  bonds  taken  by  ministerial  officers 
In  the  course  of  Judicial  proceedings,  and 
Intended  to  be  taken  in  compliance  with 
statutory  requirements,  that,  though  depart- 
ing from  them,  they  may  be  valid  as  com- 
mon-law obligations,  and  will  be,  If  volun- 
tary, founded  on  a  valuable  consideration, 
and  not  In  condition  violative  of  law.  1 
Brick.  Dig.  p.  309,  §  46;  3  Brick.  Dig.  p. 
98,  §  1  et  seq.  The  action  on  the  bond  in 
which  the  judgment  against  the  appellant 
was  recovered  ought  to  have  been  Institut- 
ed and  prosecuted  not  In  the  name  of  Boil- 
ing only,  but  in  the  name  of  Worthy  for  the 
use  of  Boiling.  The  bond  was  payable  to 
Worthy,  and,  not  being  a  contract  for  the 
payment  of  money  only,  was  not  within  the 
Influence  of  the  statute  (Code  1886,  $  2594) 
requiring  suits  to  be  prosecuted  In  the  name 
of  the  party  really  Interested,  whether  he 
has  the  legal  title  or  not  This  was  a  mere 
informality,  capable  of  being  cured  by  an 
amendment  of  the  complaint,  If  objected  to, 
at  any  time  before  judgment.  Dwyer  v. 
Kennemore,  31  Ala.  404;  Harris  v.  Plant, 
Id.  639;  Johnson  v.  Martin,  54  Ala.  271; 
Telegraph  Go.  v.  Daughtery,  89  Ala.  191,  7 
South.  660.  If  the  amendment  had  been 
made,  Boiling  would  have  been  considered 
the  only  party  on  the  record  (Code  1886,  § 
2595),  and  he  alone  could  have  received  sat- 
isfaction of  the  judgment  A  demurrer  be- 
cause of  the  Informality  the  appellant  could 
have  Interposed,  but  in  no  event  would  it 
have  been  availing  for  any  other  purpose 
than  mere  delay;  and  the  result  would  have 
been  that  a  judgment  having  the  same  legal 
operation  and  effect 'as  that  which  was  ren- 
dered would  have  been  rendered. 

The  graver  question  Is  whether  It  is  shown 
that  the  common  liability  had  accrued,  be- 
coming an  existing  cause  of  action,  before 
the  appellant  made  the  payment  to  Boiling. 
The  liability  was  contingent  It  could  not 
ripen  into  an  absolute  liability  'until  there 
was  a  breach  of  the  condition,~'the  failure 
of  the  principal  Giddens  to  prosecute  to  ef- 
fect the  appeal  he  had  taken  to  this  court 
The  purpose  of  the  appeal  was  the  reversal 
of  the  Judgment  rendered  by  the  circuit 
court,  and  the  reversal  was  the  effect  to 
which  the  principal  was  bound  to  prosecute 
the  appeal,  otherwise  the  condition  of  the 
bond  was  broken,  and  the  liability  of  the 
parties  upon  it  was  freed  from  all  contin- 
gency. It  is  rather  suggested  than  Insisted 
in  the  argument  of  counsel  that  the  bill 
avers  that  the  appeal  was  prosecuted  to  ef- 
fect. The  averment  If  it  is  not  as  it  ap- 
pear m  the  record  before  us,  a  mere  clerical 
error  in  transcribing,  is  rather  loose  and  un- 
certain; but,  taken  as  a  whole,  it  cannot 
be  fairly  interpreted  as  averring  that  the  ap- 
peal was  prosecuted  to  effect  for  the  con- 
trolling part  of  it  is  the  clear,  unequivocal 


statement  of  the  affirmance  In  this  court  of 
the  judgment  from  which  the  appeal  was 
taken.  The  unverified  answer  of  the  de- 
fendants, by  a  mere  disclaimer  of  all  knowl- 
edge or  Information  of  the  alleged  affirm- 
ance of  the  judgment  of  the  circuit  court 
puts  in  Issue  the  breach  of  the  condition  of 
the  bond,  casting  the  burden  of  proving  it 
on  the  appellant  We  were  inclined  to  the 
opinion  that  the  fact  was  not  shown  by  the 
evidence  found  in  the  record.  A  more  thor- 
ough examination  leads  us  to  a  different  con- 
clusion. The  hearing  was  on  the  pleadings, 
exhibits,  and  testimony,  as  noted  by  the  reg- 
ister. The  complainant  offered  in  evidence 
the  depositions  of  himself  and  of  O.  Worthy, 
and  the  exhibits  attached,  and  the  deposi- 
tions of  R.  O.  Lawrence  and  J.  G.  Giddens. 
The  defendants  offered  in  evidence  the  depo- 
sitions of  S.  D.  May,  A.  L.  Carter,  H.  S.  Car^ 
ter,  and  J.  A.  Giddens.  The  original  bill  had 
annexed  as  exhibits  a  copy  of  the  bond  and 
a  copy  of  the  judgment  rendered  thereon 
against  the  appellant.  The  deposition  of  the 
complainant  stated  fully  the  1)ringing  of  the 
suit  against  him  alone,  the  rendition  of  the 
judgment  annexing  as  an  exhibit  a  certified 
copy  of  it,  the  satisfaction  of  the  judg- 
ment and  annexes  a  copy  of  the  receipt  tak- 
en from  the  attorney  of  the  plaintiff.  There 
is  no  necessity  for  a  reference  to  the  other 
evidence,  for  it  is  not  In  disputation  of  the 
fact  of  the  suit  nor  of  the  rendition  of  the 
judgment  against  the  complainant  nor  of 
its  satisfaction.  The  judgment  against  the 
complainant  was  clearly  admissible  to  prove 
the  fact  of  its  rendition,  and  by  way  of  in- 
ducement to  the  evidence  that  the  liability 
on  which  it  was  founded,  and  for  which  the 
defendants  were  bound  as  cosureties  with 
the  complainant,  had  been  paid  by  the  lat- 
ter. Preslar  v.  Stallworth,  37  Ala.  402. 
Whether  it  was  evidence,  prima  facie  or  con- 
clusive, of  the  existence  of  the  common  lia- 
bility,—that  there  had  been  a  breach  of  the 
condition  of  the  bond,— it  is  not  now  neces- 
sary to  consider.  It  was  offered  and  receiv- 
ed in  evidence,  not  only  to  prove  the  fact  of 
its  rendition,  and  not  only  by  way  of  induce- 
ment to  the  evidence  of  its  satisfaction,  but 
as  evidence  of  every  material  fact  Involved 
in  its  rendition.  There  was  no  objection  to 
its  introduction,  no  request  that  it  should  in 
any  wise  be  limited  to  any  particular  pur- 
poses. Nor  is  it  now  Insisted  that  the  judg- 
ment is  not  evidence  of  the  existence  of  the 
common  liability.  The  insistence  is  that  Boil- 
ing was  without  right  to  sue  on  the  bond, 
and,  if  the  appellant  had  properly  defended, 
he  could  have  defeated  the  suit— an  insist- 
ence we  have  already  considered.  Parties  in 
chancery  must  reduce  to  writing  objections 
to  the  admissibility  of  evidence,  incorporat- 
ing them  in  the  note  of  submission,  or  other- 
wise calling  them  directly  to  the  attention  of 
the  chancellor,  or  the  presumption  arises  that 
all  such  objections  are  waived.  Seals  v. 
Robinson,  75  Ala.  363;    Binford's  Adm'r^f. 
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Dement,  72  Ala.  491.  We  conclude  that  no 
one  of  the  matters  of  defense  preferred  by 
the  answer  is  ayaiiing,  and  that  the  evidence 
entitled  the  complainant  to  relief.  The  de- 
cree must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conform- 
ity to  this  opinion.    Reversed  and  remanded. 


(U7   Ala.    599) 

RODGERS  v.  LACKLAND. 
(Supreme  Oourt  of  Alabama.  April  7,  1898.) 
HoMBSTBAD— Execution— Claim. 
Where  a  levy  is  made  on  a  homestead  un- 
der execution  issued  on  a  judgment  of  a  jus- 
tice of  the  peace,  a  claim  of  exemption,  under 
Oode  ISm,  i  2521,  which  provides  that  a  dec- 
laration claiming  the  right  of  homestead  may  be 
filed  with  the  officer  making  a  levy  of  process  at 
any  time  before  sale  thereunder,  must  be  filed 
before  an  order  for  the  sale  of  the  land  is 
granted. 

Appeal  from  circuit  court,  Clarke  county; 
John  C.  Anderson,  Judge. 

The  appellee,  J.  T.  Lackland,  obtained  a 
Judgment  In  a  justice  of  the  peace  court 
against  the  appellant,  W.  J.  Rodgers.  On  this 
judgment  execution  was  issued,  and  was  lev- 
led  by  the  constable  upon  the  homestead  of 
Rodg^rs,  in  default  of  personal  property.  The 
execution  was  returned  to  the  justice  with 
the  indorsement  of  the  constable,  and  the  pa- 
pers were  then  transmitted  to  the  circuit 
court  At  a  subsequent  term  of  the  circuit 
court,  Lackland  asked  for  and  obtained  an  or- 
der directing  a  sale  of  ihe  lands  levied  upon. 
After  the  adjournment  of  the  court,  and  after 
the  sheriff  had  advertised  the  lands,  but  be- 
fore the  sale,  Rodgers  filed.  In  due  and  proper 
form,  his  claim  of  exemption  with  the  sheriff, 
under  section  2521  of  the  Code  of  1886.  There- 
upon the  contest  was  had,  and  upon  the  trial 
thereof,  under  the  adverse  rulings  in  the  cir- 
cuit court,  Judgment  was  rendered  in  favor 
of  Lackland,  the  contestant,  disallowing  the 
claim  of  exemptions  of  W.  J.  Rodgers.  From 
this  decree  the  present  appeal  is  prosecuted, 
and  the  rendition  thereof  is  assigned  as  er- 
ror.   Afiarmed. 

Plllans,  Torrey  &  Hanaw,  for  appellant. 
Lackland  &  Wilson,  for  appellee. 

BRICKELL,  G.  J.  When  this  case  was  be- 
fore the  court  at  a  former  term  (Lackland  ▼. 
Rodgers,  113  Ala.  529,  21  South.  341),  relying 
upon  and  following  Sherry  v.  Brown,  66  Ala. 
51,  as  explained  in  Toenes  ▼.  Moog,  78  Ala. 
558,  we  held  that  when  there  is  a  levy  of  exe- 
cution issuing  on  a  judgment  of  a  justice  of 
the  peace,  on  land  forming  the  homestead,  a 
cUim  of  exemption  must  be  Interposed  before 
the  order  of  sale  is  granted  by  the  circuit 
court;  otherwise  the  right  of  exemption  is 
waived  and  lost.  It  is  conceded  by  the  coun- 
sel for  appellant  that,  unless  there  is  a  depar- 
ture from  this  conclusion,  there  must  be  an 
afiQrmance  of  the  judgment  of  the  court  be- 
low. Whether  it  is  competent  for  the  general 
assembly  to  create  a  bar  to  the  right  of  ex- 


emption, by  prescribing  any  rule  requiring  it 
to  be  asserted  at  any  time  before  a  sale,  or 
what  may  be  the  true  construction  of  the 
present,  when  compared  with  pre-existing, 
statutes,  if  the  question  were  res  Integra,  we 
will  not  now  consider.  The  question  involved 
relates  to  a  claim  of  exemption  of  the  home- 
stead in  a  particular  instance  only,— the  levy 
of  an  execution  issuing  on  a  judgment  of  a 
justice  of  the  peace,  followed  by  the  grant  of 
an  order  of  sale  by  the  circuit  court  The 
whole  procedure  Informs  the  defendant  that 
the  subjection  of  the  land  to  the  payment  of 
the  judgment  is  the  end  to  be  accomplished, 
and  by  interposing  the  claim  of  exemption  he 
may  defeat  It.  Upon  a  question  of  this  char- 
acter, there  should  not  be  oscillation  of  judi- 
cial decision.    Let  the  judgment  be  afiOrmed. 


(89   Fla.    761) 
BROWARD  V.  BOWDBN  et  al. 
(Supreme  Court  of  Florida.     Dec  15,  1897.)  i 
Appeal— DisMissAu 
An  appellate  court  will  not  entertain  an 
appeal  where  it  is  plain  that  nothing  can  be  ac- 
complished by  its  decision,  whether  it  be  for  or 
against  the  appellant. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Duval  county; 
Rhydon  M.  Call,  Judge. 

Suit  by  J.  E.  T.  Bowden  and  others  against 
Napoleon  B.  Broward  for  an  injunction.  The 
same  was  granted,  and  defendant  appeals. 
Remanded,  with  instructions  to  dismiss. 

William  B.  Lamar,  Atty.  Gen.,  for  appel- 
lant 

PER  CURIAM.  On  January  24,  1894,  the 
circuit  court  of  Duval  county,  in  a  suit  in 
equity  brought  by  appellees  against  appel- 
lant granted  an  injunction  restraining  the 
appellant  from  entering  upon  the  premises 
known  as  the  "Fair  Grounds,"  in  the  city  of 
Jacksonville,  and  from  holding  possession 
thereof,  and  from  excluding  appellees  and 
any  persons  entering  by  their  permission  up- 
on said  premises,  and  from  interfering  with 
or  disturbing  a  glove  contest  between  J.  J. 
Corbett  and  Charles  Mitchell,  carried  on  and 
conducted  in  substantial  conformity  with 
certain  articles  of  agreement  signed  by  Cor- 
bett Mitchell,  and  Harry  Mason,  for  the  Du- 
val Athletic  Club,  attached  as  an  exhibit  to 
the  bill,  and  from  declaring  his  purpose  of 
taking  possession  of  said  premises  and  In- 
terfering with  the  glove  contest  and  from 
interfering  with  or  disturbing  complainants 
in  the  peaceable  and  quiet  possession  and  en- 
joyment of  said  premises  until  the  further 
order  of  the  court. 

On  January  29,  1894,  the  complainants' 
counsel  filed  in  the  clerk's  office  the  follow- 
ing prsecipe  for  dismissal  of  their  bill,  viz.: 
"Comes  now  the  complainants,  ♦  ♦  ♦  and 
dismiss  the  bill  of  complainant  herein."  Aft- 
er the  filing  of  this  prsecipe  for  dismissal,  on 
February  23,  1894,  the  defendant,  Broward, 

1  Received  for  publication  May  17,  189a 
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entered  his  appeal  to  this  court  from  the  or- 
der granting  the  injunction,  and  assigns  as 
the  only  error  the  gpranting  of  the  injunction. 
It  is  wholly  unnecessary  for  this  court  to 
pass  upon  the  merits  or  demerits  of  the  in- 
junction granted,  since  the  only  thing  to  be 
relieved  against  by  the  reversal  sought  here 
would  be  the  injunction.  The  circuit  Judge, 
had  the  complainants'  praecipe  for  dismissal 
of  their  bill  been  called  to  his  attention, 
would  certainly  have  dismissed  the  bill,  in 
accordance  with  the  application  therefor  In 
the  praecipe,  which  dismissal  of  the  bill 
would  have  dissolved  the  injunction.  There 
was  no  bond  exacted  or  given  upon  the  grant- 
ing of  the  injunction,  liability  upon  which 
could  be  fixed  by  a  reversal  of  the  Injunc- 
tion order.  The  appeal,  therefore,  being  ut- 
terly useless  under  the  circumstances  (In  re 
Manning,  139  N.  Y.  446,  34  N.  E.  931;  Lock- 
wood  V.  Wlcl^es,  21  C.  C.  A.  257,  75  Fed.  118; 
Mills  V.  Green,  159  U.  S.  651,  16  Sup.  Ct. 
132),  the  cause  is  remanded,  with  directions 
to  the  circuit  judge  to  enter  an  order  dis- 
serving the  injunction,  and  dismissing  the 
bill  in  compliance  with  the  complainants' 
praecipe  therefor,  and  directing  the  complain- 
ants below  to  pay  the  costs  of  the  circuit 
court.  The  costs  of  this  appeal  shall  be  paid 
by  the  appellant. 

(89   Fla.    769) 

BSTBJS  V.  NICHOMON  et  a!,  (two  cases). 

(Supreme  Court  of  Florida.    Jan.  10,  1898.) 

Dbsoekt— Division  into  Moibtiss  — E^indbkd  or 
THB  Half  Blood. 

1.  The  provision  of  law  contained  in  section 
1820  of  the  Revised  Statutes,  to  the  effect  that 
if  an  intestate  decedent  leaves,  surviving  him 
or  her,  neither  husband  or  wife,  nor  children  or 
their  descendants,  nor  father  or  mother,  nor 
brother  or  sister,  or  their  descendants,  the  in- 
heritance shall  be  divided  into  moieties,  one  of 
which  shall  go  to  the  paternal,  and  the  other  to 
the  maternal,  kindred,  is  imperative,  and  cre- 
ates, under  the  circumstances  intended  to  be 
met  therebv,  practically  two  distinct  estates, 
the  one  fallmg  to  the  paternal  kindred,  and  the 
other  to  the  maternal;  and  the  directions  fol- 
lowing this  provision  in  the  law  are  designed  to 
give  the  course  that  each  of  the  two  moieties 
shall  separately  take  after  the  division  into  moi- 
eties. The  inheritance,  after  once  being  di- 
vided Into  moieties,  cannot  be  again  united,  and 
descend  in  one  Jine.  until  there  ceases  to  be  a 
representative  of  the  other  line.  So  long  as 
there  is  any  kindred,  however  remote,  on  the 
one  side  or  the  other,  he,  she,  or  they  take  one 
of  the  moieties,  to  the  exclusion  of  the  kindred 
on  the  other  side,  who  are  entitled  exclusively 
to  the  other  moiety. 

2.  The  provision  in  section  1823,  Rev.  St.,  di- 
recting that  collaterals  of  the  half  blood  should 
inherit  only  half  as  much  as  collaterals  of  the 
whole  blood,  was  ,not  designed  to  annul  the  pro- 
vision in  section  1820,  Kev.  St.,  that  casts  the 
estate,  by  moieties,  respectively,  upon  the  pa- 
ternal and  maternal  kindred;  nor  does  it  have 
the  effect,  where  the  collateral  kindred  on  the 
one  side  are  of  the  whole  blood,  and  those  on 
the  other  side  are  of  the  half  blood,  to  reunite 
the  moieties  of  the  estate  so  as  to  give,  out  of 
the  whole  thereof,  double  portions  to  the  kin- 
dred of  the  whole  blood.  The  purpose  of  the 
said  section  1823  is  not  to  qualify,  limit,  or  dis- 
turb the  provision  of  the  previous  section  1820, 


dividing  the  estate  into  moieties,  and  casting 
them,  as  two  separate  and  distinct  estates,  re- 
spectively, upon  the  paternal  and  maternal  kin- 
dred; but  its  provisions,  when  applied  to  cases 
where  a  division  of  the  estate  into  moieties  has 
taken  place,  are  intended  to  deal  with  the  two 
moieties,  as  being  still  two  separate  and  dis- 
tinct estates,  and  in  such  cases  amount  simply 
to  additional  directions  as  to  the  course  that 
each  of  said  separate  moieties  shall  respectively 
take  when  those  entitled  to  share  in  the  one 
or  the  other  thereof  are  found  to  be  kindred 
only  of  the  half  blood.  When  the  division  by 
the  law  into  moieties  takes  place,  the  casting 
by  such  law  of  the  one  moiety  upon  the  paternal 
kindred  excludes  all  of  the  maternal  kindred 
from  any  share  or  interest  therein  until,  and 
only  until,  it  is  found  that  there  is  no  kindred, 
however  remote,  on  the  paternal  side  to  inherit 
such  moiety;  and  so,  vice  versa,  with  the  moie- 
ty cast  by  the  law  upon  the  kindred  on  the  ma- 
ternal side.  Tlie  fact  that  the  kindred  on  the 
one  side  are  relatives  of  the  intestate  only  of 
the  half  blood  does  not  give  to  kindred  on  the 
other  side,  of  the  whole  blood,  any  right  to 
share  in  the  distinctive  moiety  that  the  law 
casts  upon  the  parental  stock  to  which  such 
half  bloods  belong. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Jackson  county; 
William  D.  Barnes,  Judge. 

Suit  by  Annie  Estes  against  Charlotte  H. 
Nicholson  and  others  for  partition.  From 
an  order  of  partition  specifying  the  interest 
of  plaintiff,  and  a  decree  directing  the'  cash 
payment  in  oonformity  therewith,  plaintiff 
appeals.     Modified. 

The  appellant,  Annie  Estes,  as  complainant 
in  the  court  below,  on  the  19th  day  of  April, 
1893,  filed  her  bill  In  equity  In  the  circuit 
court  of  Jackson  county  for  the  partition  of 
lands,  against  the  appellees,  in  which  it  is 
alleged  that  Thomas  M.  White,  Jr.,  late  a 
citizen  of  Jackson  county,  Fla.,  died  intes- 
tate on  or  about  the  20th  day  of  March,  A. 
D.  1893,  owning  and  possessing  in  fee  simple, 
at  the  time  of  his  death,  divers  tracts  and 
lots  of  land  located  in  said  Jackson  county, 
that  are  particularly  described  in  the  bill; 
that  the  said  Thomas  M.  White,  Jr.,  at  the 
time  of  his  death  left  no  will,  nor  did  he 
leave  a  wife,  child,  brother,  sister,  father, 
or  mother,  nor  any  descendant  thereof,  sur- 
yfving  him;  that  the  grandfather  of  said  de- 
cedent was  Thomas  M.  White,  Sr.,  who  died 
about  the  year  1880,  prior  to  the  grandson; 
•*that  the  said  Thomas  M.  White,  Sr.,  at  the 
time  of  the  death  of  said  Thomas  M.  White, 
Jr.,  had  no  surviving  children,  nor  any  de- 
scendants thereof,  except  your  oratrix,  who 
Is  a  daughter  of  said  Thomas  M.,  Sr.,  and  a 
sister  of  the  half  blood  to  the  father  of  said 
Thomas  M.  White,  Jr.**;  that  the  grand- 
mother of  said  Thomas  M.  White,  Jr.,  was 
the  defendant  Charlotte  H.  Nicholson,  who 
survived  him;  that  said  Charlotte  H.  Nich- 
olson at  the  time  of  the  death  of  said  Thom- 
as M.,  Jr.,  had  no  children,  nor  descendants 
of  any  children,  surviving,  except  the  de- 
fendant Josie  M.  AVinter,  who  is  a  daughter 
of  said  Charlotte  H.  Nicholson,  and  a  sister 
of  the  whole  blood  to  the  mother  of  said 
Thomas  M.,  Jr.;    that|itiiqil(^Hmk^e&^L^ 
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said  Tboroas  M.,  Jr.,  intestate,  the  Inber- 
Itance  In  the  lands  and  tenements  aforesaid 
did,  under  the  laws  of  descent  of  this  state, 
become  divided  into  moieties  or  halves,  one 
of  which  went  to  the  complainant,  and  the 
other  to  the  defendants  Charlotte  H.  Nich- 
olson and  Josie  M.  Winter,  In  parcenary.  In 
the  following  proportions,— that  is  to  say, 
an  undivided  one-half  Intercftt  in  all  said 
lands  and  tenements  to  the  cox^iplainant,  and 
an  undivided  one-fourth  interest  therein  to 
each  of  said  defendants  Charlotte  H.  Nichol- 
son and  Josie  M.  Winter;  that,  to  the  best 
of  complainant's  knowledge,  the  defendants 
are  all  over  the  age  of  21  years,  and  reside 
in  Tbomasville,  state  of  Georgia;  that  the 
complainant  and  said  two  defendants  are 
the  only  persons  interested  in  the  said  lands, 
and  that  the  quantity  or  proportionate  share 
to  which  each  of  them  Is  entitled  therein  is 
as  before  stated;  that  said  Thomas  M. 
White,  jr.,  left  no  grandfather  on  his  moth- 
er's side  surviving  him,  nor  did  he  leave  a 
grandmother  on  his  father's  side  surviving 
him.  The  bill  prays  for  a  partition  of  the 
lands  In  consonance  with  the  allegations  of 
the  bill  as  to  the  proportions  to  which  the 
parties  are  respectively  alleged  to  be  enti- 
tled, and,  in  the  event  a  fair  and  equitable 
division  cannot  be  effected  thereof  in  specie, 
that  said  lands  be  sold  for  partition. 

The  defendants  answered  Jointly,  admit- 
ting all  the  allegations  of  the  bill  as  to  the 
ownership  of  the  property  by  Thomas  M. 
White,  Jr.,  his  death,  intestacy,  and  the  blood 
relationship  to  him  of  the  parties  complain- 
ant and  defendant,  and  that  they  are  all 
the  persons  In  being  entitled  to  distributive 
shares  of  his  estate,  as  alleged  in  the  bill; 
'  but  the  answer  disputes  the  claim  made  In 
the  bill,  that  the  complainant  Is  entitled  to 
one-half  of  the  lands  belonging  to  said  es- 
tate, under  the  laws  of  descent  of  Florida, 
and  sets  up  the  claim  that  under  said  laws 
the  complainant,  being  an  aunt  of  the  in- 
testate only  of  the  half  blood,  is  entitled, 
out  of  said  lands,  to  only  one-ninth  thereof, 
and  that  Josie  M.  Winter,  being  an  aunt  of 
the  intestate  of  the  whole  blood,  is  entitled 
to  two-ninths  thereof,  while  the  remaining 
s^x-nlnths  thereof  descends  to  the  defendant 
Charlotte  H.  Nicholson,  who  is  the  maternal 
grandmother  of  the  Intestate,  and  heir  in  the 
ascending  line,  within  the  provisions  of  the 
laws  of  descent 

The  case  was  heard  upon  bill  and  answer, 
and  on  the  80th  day  of  September,  1893,  a 
decree  of  partition  was  rendered,  adjudging 
to  Annie  Bstes,  the  complainant,  one-fifth  in- 
terest in  said  lands,  and  to  each  of  the  de- 
fendants Charlotte  H.  Nicholson  and  Josie 
M.  Winter  two-flfths  interest  therein,  and 
appointing  three  commissioners  to  so  divide 
the  same  in  severalty.  From  this  decree' the 
complainant,  Annie  Estes,  entered  an  appeal 
to  this  court,  which,  for  convenience  of  ref- 
erence, will  be  referred  to  as  "appeal  No.  1." 
The  commissioners  in  partition  made  written 


report  to  the  court  on  March  90,  1894,  that 
the  lands  were  so  situated  that  partition 
thereof  as  directed  could  not  be  made  with- 
out great  prejudice  to  the  parties  Interested, 
and  recommended  that  the  same  be  sold, 
under  the  direction  of  the  court,  so  that  the 
proceeds  might  be  divided  between  the  par- 
ties entitled  thereto.  To  this  report  of  the 
commissioners  no  objection  was  made  by 
any  of  the  parties,  and  on  the  7th  of  April, 
1894,  another  decree  was  rendered,  upon  the 
application  of  the  complainant  bi  the  bill, 
ordering  said  lands  to  be  sold  at  public  sale 
by  the  said  commissioners,  for  partition,  aft- 
er four  weeks*  advertisement  of  such  sale, 
and,  the  parties  all  agreeing  thereto,  ordering 
that  the  sale  be  made  upon  the  terms  of  one- 
third  In  cash,  and  the  residue  of  the  purchase 
price  to  be  paid  in  equal  Installments  on  Oc- 
tober 1,  1895,  and  on  October  1,  1896,  with 
legal  interest  from  date  of  sale,  and  secured 
by  mortgage  on  the  property,  and  that  the 
proceeds  of  the  sale  should  be  paid  by  the 
commissioners  Into  the  registry  of  the  court, 
for  division  between  the  said  parties  enti- 
tled thereto. 

On  the  5th  of  June,  1894,  said  commission- 
ers made  their  report  to  the  court  that  they 
had  advertised  and  sold  the  lands  as  direct- 
ed, at  public  outcry,  for  the  aggregate  sum 
of  $2,005,  to  one  Thomas  B.  Blackshear,  who 
was  the  highest  bidder  therefor,  and  that 
he  had  paid  to  them  in  cash  $868.34,  being 
one-third  of  his  bid,  and  stood  ready  to  exe- 
cute his  bond  and  mortgage  as  security  for 
the  deferred  balance  of  his  bid,  in  the  event 
the  sale  should  be  confirmed. 

On  the  same  day,  June  5,  1894,  all  parties 
being  notified,  and  no  objection  being  made 
by  any  one,  the  Judge  rendered  another  de- 
cree, confirming  the  sale  made  by  the  com- 
missioners, and  authorizing  them  to  execute 
a  deed  of  conveyance  to  the  purchaser,  with 
directions  to  take  from  him  his  bond  and 
mortgage  on  the  lands  for  the  deferred  bal- 
ance, and  to  turn  the  cash  payment  into  the 
registry  of  the  court 

Afterwards,  on  the  9th  of  July,  A.  D.  1894, 
another  decree  was  rendered  by  the  Judge,  di- 
recting that  the  cash  payment  In  the  hands 
of  the  registrar  of  the  court  be  paid  over  In 
conformity  to  the  original  decree  of  partition, 
adjudging  the  Interests  of  the  respective  par- 
ties, one-fifth  to  the  complainant,  Annie  Es- 
tes, and  two-flfths  thereof  to  each  of  the  de- 
fendants Charlotte  H.  Nicholson  and  Josie  M. 
Winter,  and  that  the  registrar  or  clerk  of  the 
court  should  collect  the  deferred  payments 
secured  by  the  mortgage  as  they  fell  due,  and 
should  pay  over  the  same  to  the  said  parties, 
when  collected,  in  the  same  proportions.  From 
this  decree  the  complainant,  Annie  Estes,  also 
took  her  appeal  to  this  court,  which,  for  con- 
venience of  reference,  we  will  designate  as 
"appeal  No.  2." 

Francis  B.  Carter  and  BenJ.  S.  Llddon,  for 
appellant    D.  L.  McKlnnon,  for  appellees. 
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TAYLOR,  0.  J.  (after  stating  the  facts). 
No  complaint  is  made  of  the  sale  of  the  lands 
*nvolved,  for  partition,  or  of  the  confirmation 
thereof  by  the  court  upon  the  terms  and  at  the 
price  for  which  they  were  sold.  All  parties 
seem  to  be  satisfied  that  the  sale  for  parti- 
tion, as  made  and  confirmed,  shall  stand  un- 
disturbed. The  sole  contention  here  is  that 
the  court  below  erred  in  its  construction  of 
our  statute  of  descents,  in  adjudging  to  the 
complainant,  Annie  Estea,  only  a  one-fifth 
interest  in  the  land  and  its  proceeds  that  be- 
longed to  the  intestate  estate;  she  claiming 
that,  as  she  is  the  sole  surviying  heir  at  law 
of  the  intestate  on  the  paternal  side,  she  in- 
herits, and  is  entitled  to,  one  moiety  or  one- 
half  of  his  estate  in  Florida,  under  its  statute 
of  descents. 

The  bill  alleges,  and  the  answer  admits,  that 
Thomas  M.  White,  Jr.,  died  about  March  20, 
1893,  intestate,  owning  the  lands  described  in 
the  bill,  located  in  Florida;  that  at  his  death 
he  left  surviving  him  neither  wife,  child, 
brother,  sister,  father,  or  mother,  nor  any  de- 
scendant thereof;  that  the  grandfather  of 
said  decedent  was  Thomas  M.  White,  Sr.,  who 
died  about  the  year  1880,  prior  to  the  decease 
of  his  grandson,  the  said  Thomas  M.,  Jr.;  that 
the  said  Thomas  M.  White,  Sr.,  at  the  time 
of  the  death  of  said  Thomas  M.,  Jr.,  had  no 
surviving  children,  nor  any  descendants  there- 
of, except  the  complainant,  Annie  Estes,  who 
is  a  daughter  of  said  Thomas  M.  White,  Sr., 
and  sister  of  the  half  blood  to  the  father  of 
the  said  Thomas  M.,  Jr.;  that  the  defendant 
Charlotte  H.  Nicholson  is  the  grandmother  of 
said  intestate,  Thomas  M.,  Jr.;  ard  that  said 
Charlotte  H.  Nicholson  at  the  time  of  the 
death  of  said  intestate  had  no  children,  nor 
descendants  of  any  children,  surviving,  except 
the  defendant  Josle  M.  Winter,  who  Is  a 
daughter  of  said  Charlotte  H.  Nicholson,  and  a 
sister  of  the  whole  blood  to  the  mother  of 
said  Thomas  M.,  Jr. 

Section  1820  of  our  Revised  Statutes  pro- 
vides as  follows:  "Whenever  any  person  hav- 
ing title  to  real  estate  of  inheritance  shall  die 
intestate  as  to  such  estate,  it  shall  descend  in 
parcenary  to  the  male  and  female  kindred  in 
the  following  course,  that  is  to  say:  To  the 
children  or  their  descendants  and  the  hus- 
band, if  the  decedent  be  a  married  woman 
and  the  husband  survive  her.  If  there  be  no 
children  or  their  descendants,  and  the  dece- 
dent be  a  married  woman  and  her  husband 
survive  her,  all  the  property,  real  and  per- 
sonal, shall  go  to  the  husband;  and  if  there 
be  no  children  or  their  descendants,  and  the 
decedent  be  a  married  man  and  his  wife  sur- 
vive him,  all  his  property,  real  and  personal, 
shall  go  to  the  wife.  If  there  be  no  children 
and  no  husband  or  wife,  then  to  the  father. 
If  there  be  no  father,  then  to  the  mother, 
brothers  and  sisters  and  their  descendants, 
or  such  of  them  as  there  may  be.  If  there  be 
no  brother  nor  sister,  nor  their  descendants, 
the  Uiheritance  shall  be  divided  into  moieties, 
one  of  which  shall  go  to  the  paternal,  and  the 


other  to  the  maternal  kindred  in  the  follow- 
ing course,  viz.:  First  to  the  grandfather. 
If  there  be  no  grandfather,  then  to  the  grand- 
mother, uncles  and  aunts  on  the  same  side  or 
their  descendants,  or  such  of  them  as  there 
be.  If  there  be  no  grandmother^  uncle  nor 
aunt,  nor  their  descendants,  then  to  the  great- 
grandfathers, or  great-grandfather,  if  there 
be  but  one.  If  there  be  no  great-grandfather, 
then  to  the  great-grandmothers,  or  great- 
grandmother,  if  there  be  but  one,  and  the 
brothers  and  sisters  of  the  grandfathers  and 
grandmothers  and  their  descendants,  or  such 
of  them  as  there  be.  And  so  in  other  cases 
without  end,  passing  to  the  nearest  lineal 
male  ancestors,  and  for  the  want  of  them  to 
the  lineal  female  ancestors,  in  the  same  de- 
gree and  the  descendants  of  such  male  and 
female  ancestors,  or  to  such  of  them  as  there 
may  be." 

Section  1823  of  the  Revised  Statutes,  upon 
which  the  court  below  evidently  predicated 
its  decree  of  adjustment  between  the  parties, 
provides  as  follows:  "In  the  cases  before 
mentioned,  where  the  Inheritance  is  directed 
to  pass  to  the  ascending  and  collateral  kin- 
dred of  the  intestate,  if  part  of  such  collat- 
erals be  of  the  whole  blood  to  the  intestate, 
and  other  part  of  the  half  blood  only,  those 
of  the  half  blood  shall  inherit  only  half  as 
much  as  those  of  the  whole  blood,  but  if  all 
be  of  the  half  blood,  they  shall  have  whole 
portions,  only  giving  to  the  ascendants  (if  any 
there  be)  double  portions." 

The  court  below  erred  in  its  construction 
of  this  statute.  The  provision  therein,  to  the 
effect  that  if  there  be  neither  husband  or 
wife,  nor  children,  or  their  descendants,  nor 
father  or  mother,  nor  brother  or  sister,  op 
their  descendants,  the  inheritance  shall  be 
divided  into  moieties,  one  of  which  shall  go 
to  the  paternal,  and  the  other  to  the  ma- 
ternal, kindred,  is  imperative,  and  creates, 
under  the  circumstances  intended  to  be  met 
thereby,  practically  two  distinct  estates,  the 
one  falling  to  the  paternal  kindred,  the  other 
to  the  maternal;  and  the  directions  follow- 
ing this  provision  are  designed  to  give  the 
course  that  each  of  the  two  moieties  shall 
separately  take  after  the  division  into  mole- 
ties.  The  inheritance,  after  once  being  di- 
vided into  moieties,  cannot  be  again  united, 
and  descend  in  one  line,  until  there  ceases  to 
be  a  representative  of  the  other  line.  So 
long  as  there  is  any  kindred,  however  re- 
mote, on  the  one  side  or  the  other,  he,  she, 
or  they  take  one  of  the  moieties,  to  the  ex- 
clusion of  the  kindred  on  the  other  side,  who 
are  entitled  to  the  other.  Cozzens  v.  Joslin, 
1  R.  I.  122;  Jones'  Heirs  v.  Barnetfs  Heirs, 
30  Tex.  637;  Browne  v.  Tubervllle,  2  Call, 
390. 

The  provision  in  section  1823,  Rev.  St, 
quoted  above,  directing  that  collateral  kin- 
dred of  the  half  blood  should  inherit  only 
half  as  much  as  collaterals  of  the  whole 
blood,  was  not  designed  to  do  away  with 
the  provision  to  sec^Jpn  ^l^O^l^^g^^ 
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that  casts  the  estate,  by  moieties,  upon  the 
paternal  and  maternal  kindred;  nor  does  it 
have  the  effect,  where  the  collateral  kindred 
on  the  one  side  are  of  the  whole  blood,  and 
those  on  the  other  side  are  of  the  half  blood, 
to  reunite  the  moieties  of  the  estate  so  as  to 
give  out  of  the  whole  thereof  double  por- 
tions to  the  kindred  of  the  whole  blood.  The 
real  purpose  of  the  said  section  1823  Is  not 
to  qualify,  limit,  or  disturb  the  provisions 
of  the  previous  section  1820,  dividing  the  es- 
tate Into  moieties,  and  casting  them,  as  two 
separate  and  distinct  estates,  respectively, 
upon  the  paternal  and  maternal  kindred;  but 
its  provisions,  when  applied  to  cases  where 
a  division  of  the  estate  into  moieties  has  tak- 
en place,  are  intended  to  deal  with  the  two 
moieties  as  being  still  two  separate  and  dis- 
tinct estates,  and  in  such  cases  amount  sim- 
ply to  additional  directions  as  to  the  course 
that  each  of  said  separate  moieties  shall  re- 
spectively take  when  those  entitled  to  share 
In  the  one  or  the  other  thereof  are  found  to 
be  kindred  only  of  the  half  blood.  When  the 
division  by  the  law  into  moieties  takes  place, 
the  casting  by  such  law  of  the  one  moiety 
upon  the  paternal  kindred  excludes  all  of 
the  maternal  kindred  from  any  share  or  in- 
terest therein,  until,  and  only  until,  It  Is 
found  that  there  Is  no  kindred,  however  re- 
mote, on  the  paternal  side,  to  Inherit  such 
moiety;  and  so,  vice  versa,  with  the  moiety 
cast  by  the  law  upon  the  kindred  on  the 
maternal  side.  The  fact  that  the  kindred 
on  the  one  side  are  relatives  of  the  Intestate 
only  of  the  half  blood  does  not  give  to  kin- 
dred on  the  other  side  of  the  whole  blood 
any  right  to  share  in  the  distinctive  moiety 
that  the  law  casts  upon  the  parental  stock 
to  which  such  half  bloods  belong. 

In  the  case  at  bar  the  complainant,  Annie 
Bstes,  being  the  only  surviving  relative  of 
the  intestate  in  the  line  of  descent  marked 
out  by  the  law  on  the  paternal  side,  is  en- 
titled to  that  moiety  or  one-half  of  all  the 
estate  In  controversy  that  the  law  casts  up- 
on the  paternal  kindred,  to  the  exclusion  of 
all  of  the  intestate's  maternal  relatives;  and 
this  notwithstanding  the  fact  that  she  is  the 
paternal  aunt  only  of  the  half  blood  to  the 
Intestate.  The  defendants  Charlotte  H.  Nich- 
olson and  Josie  M.  Winter,  being  relatives  of 
the  intestate  only  through  his  mother,  and 
being  the  only  kindred  in  the  line  of  descent, 
as  mapped  out  by  the  law*  to  Inherit  the 
moiety  cast  thereby  upon  the  maternal  kin- 
dred, take  the  whole  of  such  moiety,  but  no 
more.  In  the  division  of  the  one  moiety  be- 
tween the  defendants  Charlotte  H.  Nicholson 
and  Josie  M.  Winter,  they  take  equally,  or 
that  which  is  equivalent  to  one-fourth  each 
of  the  whole  estate.  The  provision  in  sec- 
tion 1823  of  the  Revised  Statutes  giving  to 
ascendants  in  the  line  of  inheritance  by  col- 
lateral kindred  double  portions  applies  only 
to  cases  where  all  of  the  inheritors  on  the 
same  side  are  of  the  half  blood  only.  Char- 
lotte H.  Nicholson,  being  the  maternal  grand- 


mother of  the  intestate,  takes  an  equal  por- 
tion with  her  daughter,  Josie  M.  Winter,  who 
is  the  maternal  aunt  of  the  intestate,  under  the 
provisions  of  section  1820  of  the  Revised  Stat- 
utes. 

The  decree  of  the  court  below,  rendered 
on  the  dOth  day  of  September,  1893,  from 
which  the  appeal  No.  1  was  taken,  and  the 
decree  rendered  on  July  9,  1894,  from  which 
the  appeal  No.  2  was  taken,  are  hereby  re- 
versed, in  so  far  as  they  adjudge  to  the  com- 
plainant, Annie  Estes,  only  a  one-fifth  in- 
terest in  the  whole  of  said  estate,  and  to  the 
two  defendants  Charlotte  H.  Nicholson  and 
Josie  M.  Winter  two-fifths  interest  each  in 
the  whole  of  said  estate,  with  directions  to 
enter  decrees  in  their  stead  adjudging  to  the 
complainant,  Annie  Estes,  one-half  of  the 
whole  estate  Involved,  and  to  the  defendants 
Charlotte  H.  Nicholson  and  Josie  M.  Winter 
one-fourth  each  of  the  whole  of  said  estate. 
In  all  other  respects  the  decrees  appealed 
from,  and  all  other  orders  and  decrees  in  the 
cause,  are  hereby  affirmed.  The  appellees 
are  adjudged  to  pay  the  costs  of  these  two 
appeals. 

CARTER,  J.,  being  disqualified  in  this 
case,  took  no  part  In  the  consideration  there- 
of. 


(50  La.  Ann.   80) 

ROBilERO  et  al.  v.  NEWMAN  et  al.    (No.  12.- 
461.) 

(Supreme  Court  of  Louisiana.    Jan.  10,  1898.)  i 

Factors  —  Collaterals  Securing  Balance  — 
Transfer— Commissions  — Payment  of  Debt- 
Rights  OF  Debtor— C!ontract8  —  Perfobmanob 
— Obstruction  bt  Creditor— Damages. 

1.  A  factor  holding,  as  collateral  security  for 
the  payment  of  the  ultimate  balance  to  be  due 
him  on  his  factor's  accounlj  the  negotiable  note 
of  his  customer,  bearinv^  interest  after  matu- 
rity, and  secured  by  mortgage  on  his  plantation, 
must  be  prt^pared  to  surrender  the  collateral 
when  the  account  is  closed,  and  payment  of 
the  amount  due  is  tendered  aim  by  the  debtor. 

2.  If  such  collateral  note  has  been  trans- 
ferred by  the  creditor  before  its  maturity  to  a 
third  person,  and,  by  reason  of  such  fact,  the 
factor  cannot  surrender  it,  he  will  be  responsible 
to  the  maker  of  the  note  for  any  amount  over 
and  above  that  due  on  the  account  (payment  of 
which  has  been  so  tendered)  which  he  was 
forced  to  pay  to  the  third  holder  of  the  note. 

3.  Where  such  a  collateral  note  bad  been  eiv- 
en  to  a  factor  to  secure  a  specific  debt,  the  lat- 
ter cannot  refuse  to  surrender  the  same  when 
the  debtor  tenders  payment  of  the  debt  which 
it  secures,  by  reason  of  alleged  indebtedness  of 
the  customer  upon  unliquidated  and  disputed 
claims  arising  from  other  separate  and  distinct 
contracts. 

4.  A  creditor  who  in  bad  faith  retards  or  pre- 
vents the  execution  of  a  contract  to  do  cannot 
claim  from  the  debtor  damages  for  the  nonexe- 
cution  of  the  contract.  Rev.  Qv.  Code,  art. 
1934  jpar.  4. 

5.  Where  the  execution  of  a  contract  has 
been  rendered  impossible  in  its  entirely  by  rea- 
son of  a  fortuitous  event  not  preceded  by  some 
fault  of  the  debtor,  the  creditor  cannot  exact 
damages  for  nonexecution.    Id.  art.  1933. 

6.  If  the  contract  to  do  consists  of  successive 
obligations  to  be  performed  at  different  times, 

1  Received  for  publication  April  30,  1898.^ 
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the  nonezecution  by  the  debtor  of  one  of  these 
successiye  obligations,  by  reason  of  a  fortuitous 
event,  not  preceded  by  some  fault  of  the  debtor, 
withdraws  from  the  creditor  the  right  to  ex- 
act damages  for  the  nonexecution  of  that  par- 
ticular obligation.    Id.  art.  1898. 

7.  A  contract  between  a  factor  and  a  planter 
by  which  the  latter  binds  himself  to  ship  his 
crop  to  the  factor,  who  is  authorized  to  charge 
2%  per  cent,  commission  on  sales  of  the  same, 
does  not  justify  the  factor  in  charging  2^  per 
cent,  commission  on  the  amount  of  the  boun- 
ty paid  by  the  government  to  the  planter  on  the 
crop.  The  bounty  does  not  represent  sales  made 
by  the  factor. 

8.  In  a  contract  between  a  planter  and  the 
owner  of  a  refinery,  the  planter  engaged  to 
grind  for  a  number  of  years  the  cane  upon  his 
plantation,  at  his  own  sugar  house,  to  there 
convert  it  into  syrup,  and  then  to  convey  it  to 
the  refinery  through  pipes  purchased  and  laid 
down  at  its  own  expense  by  the  refinery:  the 
refinery  engaging  to  convert  the  syrup  into  su- 
gar at  a  fixed  price  per  pound.  During  the  sec- 
ond year  of  the  contract,  a  fire  destroyed  the 
planter's  sugar  house,  placing  it  out  of  his  pow-' 
er  to  comply  further  with  his  obligations.  The 
contract  contained  a  clause  that  the  planter 
should,  at  the  end  of  the  contract,  purchase  the 
pipes  at  their  value.  Edd,  that'  the  refinery 
owners,  in  thus  assuming  the  deterioration  of 
the  pipes  during  the  contract,  did  so  in  view  of 
contmuing  benefits  to  itself  to  result  from  it; 
and,  being  deprived  of  those  benefits  by  the 
fire,  the  court  would  give  the  refinery  the 
benefit  of  the  highest  estimate  placed  upon  the 
value  of  the  pipes  sustainable  under  die  evi- 
dence. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Action  by  Romero  &  Bayard  against  H.  & 
0.  Newman.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Modified. 

Clegg  &  Qulntero,  for  appellants.  Fenner, 
Henderson  &  Fenner,  Foster  &  Broussard, 
and  Joseph  F.  Poch6,  for  appellees. 

NICHOLLS,  0.  J.  The  plalutlffs  are  the 
owners  of  the  Daisy  plantation,  in  the  parish 
of  Iberia,  which  they  have  been  cultivating 
as  a  sugar  plantation.  The  defendants  are 
factors  and  commission  merchants  in  the  city 
of  New  Orleans.  They  are  also  owners  of 
the  Linden  plantation,  In  Iberia  parish,  upon 
which  they  operated  a  sugar  refinery.  On 
the  Slst  of  August,  1890,  a  contract  was  en- 
tered into  between  the  plaintiffs  and  defend- 
ants, by  which  the  latter  agreed  to  lay  a 
two-inch  pipe  from  the  Linden  Refinery  to 
the  sugar  house  of  the  plaintiffs,  and  to  fur- 
nish a  pump  to  pump  the  syrup  made  by 
the  latter  from  their  sugar  house  to  the  Lin- 
den Refinery,  at  the  expense  of  the  defend- 
ants, and  to  refine  and  granulate  said  syrup 
at  the  rate  of  one  cent  per  pound,  and  to 
furnish  sugar  and  molasses  barrels  In  good 
order  at  defendants*  refinery.  Plaintiffs 
agreed  to  boil  the  Juice  down,  and  to  furnish 
same  as  well  clarified  and  in  as  good  a  con- 
dition as  possible.  It  was  well  understood 
that  defendants  were  free  from  all  liability 
from  loss  occasioned  by  nonworking  of  ma- 
chinery, breaking,  bursting  of  pipes,  or  any 
or  whatever  loss  in  the  premises,  before  re- 


ceived in  their  refinery,  or  from  any  loss 
from  frozen  cane  or  sour  symp.  It  was  fur- 
ther understood  that  the  contract  should  cov- 
er a  period  of  five  years,  to  wit,  1890,  1891, 
1892,  1893,  1894,  and  at  the  expiration  of  the 
contract  plaintiffs  should  become  the  pur- 
chasers of  the  pipe  and  pump  so  laid  down, 
at  the  price  to  be  agreed  on  between  the  par- 
ties, or,  if  necessary,  by  arbitration  of  out- 
side parties.  Separate  and  apart  from  this 
contract,  there  existed  between  the  plaintiffs 
and  defendants  the  relation  of  planters  and 
factors.  Defendants  agreed  to  furnish  the 
necessary  advances  in  mooey  and  supplies 
foT  the  cultivation  of  plaintiffs*  plantation, 
and  they,  to  secure  defendants  the  reim- 
bursement of  their  advances,  delivered  to 
the  latter,  first,  in  1891,  a  note  for  ^,000, 
secured  by  mortgage  on  their  plantation, 
and,  afterwards,  on  the  24th  February,  1892, 
a  note  of  that  date  for  $6,000,  payable  on 
the  1st  of  Aprfi,  1898,  to  the  order  of  H.  ft 
0.  Newman,  at  their  office  in  New  Orleans, 
with  8  per  cent,  interest  from  date,  secured 
by  a  new  mortgage  on  the  same  property. 
The  last  mortgage  was  to  secure  a  small 
balance  due  on  the  advances  of  1891,  as  well 
as  those  to  be  made  in  the  future  in  1892. 
The  contract  first  mentioned  continued  in 
force  until  some  time  in  1892,  when,  by  the 
destruction  of  plaintiffs'  sugar  house  by  fire, 
they  became  unable  to  carry  out  their  obli- 
gation to  deliver  to  the  defendants  syrups 
made  at  the  same.  During  the  years  1891 
and  1892  differences  arose  between  the  par- 
ties, plaintiffs  claiming  compensation  for  a 
quantity  of  syrup  which  they  asserted  had 
been  caused  to  be  lost  through  the  negli- 
gence of  the  defendants  and  their  employes, 
and  defendants  contending  that  they  were 
authorized  to  demand  from  the  plaintiffs  the 
profits  which  they  would  have  made  under 
the  contract  had  it  been  carried  to  comple- 
tion, and  also  the  price  of  the  pump  and 
pipes.  After  numerous  negotiations,  the  par- 
ties finally  agreed  to  submit  their  differences 
to  arbitrators.  An  arbitration  was  attempt- 
ed, but  as  it  failed  in  its  purpose,  and  as  nei- 
ther side  claims  rights  under  i^  no  further 
reference  to  it  need  be  made.  On  the  21st 
of  March,  1893,  defendants  forwarded  to 
plaintiffs  a  statement  of  their  advance  ac- 
count as  being  $3,477.48,  of  which  $254.70 
was  charged  to  plaintiffs  as  commissions  of 
2^  per  cent,  on  the  bounty  which  the  latter 
had  collected  from  United  States  government 
Plaintiffs  had  bound  themselves  in  the  fac- 
torage contract  to  ship  their  crops  to  defend- 
ants for  sale  for  their  account,  and  the  lattet 
msisted  that  they  were  entitled  to  deal  with 
the  bounty  money,  as  if  sugar  to  the  value 
thereof  had  been  consigned  to  them  for  sale, 
and  had  been  sold  by  them  for  plaintiffs  on 
the  usual  commission  on  sales. 

On  the  16th  of  March,  Messrs.  Foster  & 
Broussard,  attorneys  of  the  plaintiffs,  wrote 
a  letter  to  the  defendants  on  behalf  of  their 


clients,  in  reference  to  said  account 

Digitized  by  ^  ^' 


La.) 


BOMEBO  V.  NEWMAK". 


495 


they  stated  that  the  latter  were  willing  and 
ready  to  settle  their  Indebtedness  to  them, 
bat  that  they  would  not  pay  the  charges  for 
bounty  which  on  the  account  amounted  to 
$254.70;  that,  In  other  words,  if  they  would 
return  their  two  notes  (the  $5,000  and  the 
$6,000  notes)  to  the  New  Iberia  National 
Bank,  and  have  their  account  corrected,  that 
is,  showing  balance  due  $3,222.78,  with  in- 
structions to  the  bank  that,  upon  payment 
of  this  last  amount,  they  must  turn  over  the 
notes  to  the  plaintifTs,  and  give  full  receipt 
to  them,  the  $3,222.78  would  be  paid  at  once; 
that  this,  however,  was  not  to  be  construed 
as  a  waiver  of  any  further  reduction  which 
plaintiffs  might  have  as  interest  and  other 
overcharges  in  case  of  litigation,  which  they 
specially  reserved.  Shortly  after  receipt  of 
this  letter,  defendants  sent  O.  H.  O.  Brown 
to  New  Iberia,  to  represent  them  in  this  mat- 
ter In  an  interview  with  the  parties  and  their 
attorneys  at  that  place.  A  meeting  took 
place  between  them  in  the  latter  part  of 
March,  at  which  the  account  was  fully  dis- 
cussed, and  an  offer  was  again  made  on  be- 
half of  the  plaintiffs  to  pay  the  account  that 
day  if  defendants,  through  Brown,  would 
deduct  the  charge  for  commissions  on  the 
bounty  money,  but  this  offer  was  declined. 
In  the  course  of  the  conversation  which  then 
took  place.  Brown  referred  to  the  fact  that 
defendants  claimed  that  plaintiffs  were  in- 
debted to  them  for  profits  on  the  "refinery 
account,"  and  for  the  price  of  the  pump  and 
pipes  which  they  had  laid  down;  but  plain- 
tiffs refused  to  discuss  those  claims,  as  they 
bore  upon  distinct  and  separate  matters. 
Brown  intimated  to  plaintiffs  that  the  prom- 
issory note  for  $6,000  was  not  yet  due;  that 
defendants  could  transfer  the  same  before 
maturity,  and  force  any  litigation  which 
might  arise  between  plaintiffs  and  defend- 
ants to  be  prosecuted  in  New  Orleans.  A 
few  days  after  this,  Romero,  one  of  the  plain- 
tiffs, and  R.  F.  Broussard,  one  of  their  attor- 
neys, called  at  the  oflElce  of  H.  &  O.  New- 
man, in  New  Orleans;  and  there  matters 
were  again  discussed,  and  the  agreement  to 
submit  their  respective  claims  to  arbitration, 
to  which  reference  has  already  been  made, 
was  reached.  No  allusion 'was  made  at  that 
time  to  the  fact  that  the  note  of  $6,000  had  been 
transferred  to  E.  Feibelman  &  Go.  On  August 
1,  1893,  the  latter  firm  instituted  executory 
proceedings  in  Iberia  parish  upon  that  note, 
claiming  to  be  the  owners  of  the  same  before 
maturity,  in  due  course  of  trade,  and  for  a 
valuable  consideration,  and  demanding  pay- 
ment of  the  note,  with  Interest,  attorney's 
fees,  and  costs.  The  present  plaintiffs  ob- 
tained an  order  for  a  suspensive  appeal  from 
the  order  of  seizure  and  sale,  but  the  appeal 
was  dismissed,  in  consequence  of  the  appeal 
bond  having  been  made  for  too  small  an 
amount  In  order  to  stop  proceedings,  plain- 
tiffs were  forced  to  pay  Feibelman  &  Co.,  on 
the  24th  of  February,  1894,  the  note,  with 
Interest,  and  also  attorney's  fees  and  costs. 


The  whole  amount  so  paid  by  them  amount- 
ed to  the  sum  of  $7,411.20. 

On  the  1st  of  August,  1894.  the  present 
action  was  instituted  by  plaintiffs  against 
the  defendants,  in  the  city  of  New  Orleans, 
in  which  judgment  is  prayed  against  de- 
fendants for  $17,475,  with  legal  Interest  from 
Judgment.  The  amount  is  made  up— First, 
of  a  claim  that  defendants  are  indebted  to 
plaintiffs  in  the  sum  of  $2,800  for  a  quantity 
of  syrup  lost  to  them  by  the  negligence  of 
defendants  under  the  "Refinery  Contract," 
in  1891  and  1892;  second,  of  a  sum  of 
$4,188.92,  as  being  the  difference  between 
the  amount  actually  due  on  the  21st  March, 
1893,  by  plaintiffs  to  defendants,  upon  their 
account,  secured  by  their  collateral  note  of 
$6,000,  and  $7,411,  the  amount  which  they 
were  forced  to  pay  Feibelman  &  Co.  to  ob- 
tain the  release  of  their  property  from  seiz- 
ure; third,  of  the  sum  of  $487.67,  proceeds  of 
sugar  and  molasses  sold  by  them  since  the 
21st  of  March,  1893,  at  which  date  defend- 
ants' account  was  presented  to  them;  and, 
fourth,  of  the  sum  of  $10,000  claimed  of  de- 
fendants as  damages,  for  defendants'  illegal 
and  malicious  conduct  in  transferring  their 
note  of  $6,000  to  Feibelman  &  Co.,  and  occa- 
sioning, through  the  latter  firm,  the  seizure 
of  their  property.  They  alleged  that  they 
were,  on  the  21st  of  March,  willing  and 
ready,  and  offered  to  defendants,  to  pay 
them  In  full  for  the  balance  which  they 
owed  them,  after  deduction  of  the  commis- 
sion erroneously  and  illegally  charged  to 
them  on  the  bounty  money,  and  to  take  up 
their  note  of  $6,000,  then  held  by  them,  and 
to  fall  due  on  the  1st  of  April,  but  that  de- 
fendants peremptorily  refused  the  proffered 
settlement,  and  transferred  said  note  to 
Feibelman  &  Co.;  that  defendants  knew 
with  certainty  that,  at  the  time  of  the  trans- 
fer, their  indebtedness  to  them  did  not  ex- 
ceed the  balance  shown  by  the  statement 
furnished  by  them  to  petitioners,  which 
showed  a  balance  against  them  of  only 
$8,477.48;  and  that  they  verily  believed  and 
therefore  alleged  that  said  transfer  of  said 
promissory  note  was  made  with  the  mali- 
cious intent  to  cause  damage  and  injury  to 
them.  They  further  alleged  that  defendants 
had  admitted  their  obligation  to  account  to 
them  for  the  difference  between  the  amount 
realized  by  them  on  the  note  of  $6,000  and 
the  amount  due  them  by  petitioners,  but  that 
they  had  declined,  neglected,  and  refused  to 
pay  the  same  notwithstanding  amicable  de- 
mand for  the  payment  thereof.  Defendants 
pleaded  the  general  issue.  They  averred 
that  the  amount  claimed  of  them  by  plain- 
tiffs for  the  loss  of  syrup  in  1891  and  1892 
had  been  fully  paid  in  the  settlements  made 
between  the  parties  of  the  refinery  account. 
They  denied  that,  in  negotiating  the  prom- 
issory note  of  $6,000,  they  acted  beyond  their 
legal  rights  or  in  an  illegal  manner,  and  that 
they  were  actuated  by  any  motives  of  ill 
wiU  or  malice  towardft;pMnt4ff«.4)rilPBiftHt: 
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desire  to  injure  them  in  their  legal  rightsi 
They  denied  that  plaintiffs  suffered  there- 
from any  loss  or  damage  which  they  could 
not  have  averted  by  the  exercise  of  legal 
means  and  slight  expense,  and  by  ordinary 
efforts.  They  denied  that  the  property  of 
plaintiffs  was  seized  as  a  consequence  of  the 
negotiation  of  said  note;  that  they  were  de- 
prived of  the  possession  and  control  of  their 
property,  as  stated  In  their  petition;  and 
that  plaintiffs  suffered  any  loss  or  damage 
thereby  in  the  premises  which  was  not  due 
to  their  own  resistance  of  the  payment  of 
their  legal  indebtedness,  or  that  they  suffer- 
ed any  loss  or  damage  thereby  which  they 
are  entitled  to  recover  against  them. 

Assuming  the  position  of  plaintiffs  in  re- 
convention, defendants  alleged  that  Romero 
&  Bayard  were  indebted  to  them  in  the  sum 
of  $1,706.66,  and  in  the  further  sum  of 
$2,717.41,  with  legal  Interest  from  Judicial 
demand,  for  which  amounts  they  prayed 
for  Judgment  The  first  amount  was  claim- 
ed as  being  due  to  them  as  the  profits  which 
they  would  have  realized  from  the  refinery 
contract  had  it  been  carried  to  completion 
according  to  its  terms,  and  the  second 
amount  as  being  due  them  as  the  price  of 
and  value  of  the  pump  they  had  furnished 
to  plaintiffs,  and  of  the  pipes  which  they  had 
laid  between  the  Daisy  and  Linden  planta- 
tions. With  reference  to  the  first  of  these 
claims,  defendants  alleged  that,  during  the 
years  1893  and  1894,  plaintiffs  wholly  failed 
to  furnish  any  syrup  to  the  refinery  of  re- 
spondents for  refining;  that  the  profits  to 
which  they  would  have  been  entitled  for  the 
refining  of  the  syrup  for  plaintiffs  during 
said  years  would  have  amounted  in  the  ag- 
gregate to  the  sum  claimed;  that  the  fail- 
ure of  the  plaintiffs  to  furnish  said  syrup 
was  in  violation  and  breach  of  their  con- 
tract, and  defendants  were  entitled  to  re- 
cover said  profits  from  the  plaintiffs.  The 
district  court  rendered  Judgment  in  favor  of 
the  plaintiffs  for  the  sum  of  $3,996,  and  $74^ 
with  legal  interest  from  Judicial  demand.  It 
appears  from  the  reasons  assigned  for  the 
Judgment  that  this  amount  was  reached  by 
adjudging  that  defendants  were  indebted- 
ed  to  the  plaintiffs  in  the  sum  of  $4,676.09, 
and  that  plaintiffs  were  indebted  to  the  de- 
fendants in  the  sum  of  $679.35,— the  amount 
for  which  Judgment  was  rendered  being  the 
difference  between  these  two  sums.  The 
$4,676.09  so  adjudged  to  plaintiffs  is  the 
difference  between  the  amount  actually  due 
by  the  plaintiffs  to  defendants  on  the  21st 
March,  1893,  as  per  their  account  furnished 
that  day  (striking  from  said  account  the 
amount  claimed  for  commissions  on  bounty 
money  collected  by  the  plaintiffs),  and  the 
amount  paid  by  plaintiffs  to  Felbelman  & 
Co.  to  obtain  the  release  of  their  property 
from  seizure,  to  which  was  added  the  sum 
of  $487.67,  proceeds  of  sugar  and  molasses 
sold  by  defendants  for  account  of  plaintiffs 
after  the  2l8t  of  March,  1893.     The  $679.35 


adjudged  to  defendants  is  the  amount 
fixed  by  the  district  court  as  the  value  of 
the  pipes  laid  by  defendants  between  the 
Daisy  and  Linden  plantations.  The  court 
obviously  disallowed,  on  the  one  hand,  plain- 
tiffs* demand  for  the  loss  of  syrup  in  the 
years  1891  and  1892,  and  their  claim  for 
$10,000  damages,  and,  on  the  other,  de- 
fendants* demand  for  profits  which  they 
claimed  would  have  been  realized  on  the  re- 
finery contract  for  the  years  1893  and  1894 
had  plaintiffs  furnished  them  with  syrup 
during  those  years  under  the  terms  of  that 
contract,  and  also  rejected  the  price  claim- 
ed for  the  pump  furnished  to  plaintiffs.  De* 
fendants  appealed. 

Plaintiffs,  in  the  supreme  court,  prayed 
that  the  Judgment  should  be  amended  in 
their  favor  by  allowing  them  the  $10,000 
which  they  claimed  for  damages,  and  by  re- 
jecting entirely  defendants'  reconventional 
demand,  or  sustaining  it,  at  the  very  utmost, 
to  the  amount  of  $226.50.  We  are  of  the 
opinion  that  the  Judgment  of  the  district 
court  negativing  and  rejecting  plaintiffs*  de- 
mand for  $10,000  damages  and  their  claim 
for  loss  of  syrup  in  the  years  1891  and 
1892  is  correct;  that  it  is  also  correct  in 
disallowing  defendants*  claim  for  the  value 
of  the  pump  which  they  furnished  to  the 
plaintiffs.  The  claim  for  the  loss  of  the 
syrup  was  adjusted  and  settled  prior  to  the 
Institution  of  this  action  in  the  settlement 
between  the  parties  of  the  refinery  account. 
There  is  no  evidence  before  us  which  would 
Justify  a  Judgment  In  favor  of  plaintiff  for 
damages,  as  is  claimed  by  them,  for  loss 
of  credit,  annoyance,  etc.  The  evidence  in 
the  record  shows  that  the  pump  referred  to 
was  rendered  valueless  by  the  fire  which 
consumed  plaintiffs*  sugar  house. 

Having  disposed  of  so  much  of  the  con- 
tentions between  the  parties,  we  now  direct 
our  attention  to  the  other  demands  advanced 
by  the  plaintiffs.  Defendants  claim  that  the 
$6,000  note  referred  to  in  the  pleadings  and 
in  the  evidence  was  their  absolute  property; 
that  they  had  the  legal  right  to  dispose  of  it; 
that,  having  done  so,  they  are  not  responsible 
for  the  interest  which  accrued  upon  the  same 
after  plaintiffs  offered  to  pay  their  indebted- 
ness to  them,  nor  for  the  costs  of  the  ex- 
ecutory proceedings  which  were  taken  out  by 
Felbelman  ft  Oo.  upon  the  note,  nor  for  the 
fees  of  attorneys  provided  for  by  the  act  of 
mortgage  securing  the  note.  Defendants 
say  that  the  mortgage  securing  the  note  was 
not  negotiable,  as  was  the  note  itself,  and 
that,  if  plaintiffs  had  defenses  to  Feibelman*s 
demand,  they  could  and  should  have  urged 
and  made  them  available  in  those  proceed- 
ings. The  note  was  not  the  absolute  property 
of  the  defendants.  It  was  simply  placed  in 
their  hands  as  collateral  to  secure  the  bal- 
ance to  be  due  upon  the  factorage  account. 
By  placing  a  negotiable  Instrument  in  the 
hands  of  the  defendants,  they  undoubtedly 
placed  it  in  the  power  of  the 
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fer  It,  free  from  the  equities  in  favor  of  par- 
tle8  acquiring  it  t)efore  maturity,  in  due 
course  of  trade,  for  a  valuable  consideration. 
But  the  power  to  do  this  Is  a  very  different 
thing  from  the  right  to  do  it  as  between  the 
present  plaintiffs  and  defendants.  Granting 
that  defendants  could  have  legally  pledged  to 
third  parties  the  negotiable  note  pledged  to 
themselves  by  the  plaintiffs,  they  took  upon 
themselves  the  obligation  of  being  prepared 
to  surrender  and  of  surrendering  the  same  to 
plaintiffs  whenever  the  latter  should  offer 
to  pay  the  principal  debt  which  it  secured. 

Had  the  note  in  question  been  in  defend- 
ants' hands,  iis  it  should  have  been,  when 
plaintiffs  offered,  as  they  did,  to  pay  their 
account  In  full,  and  had  they  refused,  aa 
they  did  refuse,  to  surrender  the  same,  on 
the  ground  that  plaintiffs  were  indebted  to 
them  for  commissions  upon  the  bounty  money 
which  they  had  collected  from  the  United 
States  government,  litigation  which  defend- 
ants would  have  provoked  under  such  cir- 
cumstances on  the  note  would  have  resulted 
in  the  defendant's  being  forced  to  pay  their 
own  attorney's  fees  and  costs,  and  to  have 
had  rejected  any  claim  for  the  interest  which 
had  accrued  on  the  debt  after  plaintiffs' 
offer  to  pay,  unless  they  could  have  main- 
tained the  correctness  of  their  claim  to  com- 
missions. And  a  fortiori  would  this  have  been 
the  result  had  the  refusal  to  surrender  the 
note  been  based  upon  the  pretension  of  a 
right  of  detention  of  the  same  until  disputed, 
unliquidated  daims  upon  separate  and  dis- 
tinct contracts  should  be  adjudicated  upon 
by  the  courts.  Defendants  cannot,  either  in 
law  or  in  justice,  alter  this  legal  result,  and 
Impose  increased  obligations  upon  the  maken 
of  the  note,  by  transferring  it  to  third  par- 
ties, and  causing  litigation  to  be  carried  on 
in  their  name,  so  as  to  cut  off  an  Inquiry  into 
legally  existing  defenses  and  equities.  "Nul 
prendra  de  son  tort"  True  It  is  that  Fel- 
belman  &  Ca,  as  against  the  present  plain- 
tiffs and  themselves,  might  recover  the  note, 
with  interest,  costs,  and  attorney's  fees;  but 
this  increased  amount  of  liability  by  Bomero 
&  Bayard  would  be  the  direct  consequence 
of  the  active  violation  by  H.  &  G.  Newman 
of  their  legal  duty  to  surrender  the  note  on 
an  offer  by  the  makers  to  pay,  and  they  are 
bound  to  save  plaintiffs  harmless  from  the 
effect  of  their  act  There  was  no  actual 
tender  of  money  by  plaintiffs,  but  defendants, 
by  their  conduct,  relieved  the  latter  froip 
makUig  it  Bank  v.  Loeb,  27  La.  Ann.  110; 
Alter  V.  Shepherd,  Id.  210;  Laloire  v.  WUtz, 
29  La,  Ann.  829;  Zimmermann  v.  Langles, 
S6  La.  Ann.  68.  There  is  no  reason  to  sup- 
pose that  plaintiffs  were  not  then  and  there 
prepared  to  make  payment,  or  that  they 
would  not  have  then  made  payment  of  their 
debt  had  defendants  been  wUling  and  In 
position  to  receive  it  and  surrender  plain- 
tiffs' note.  They  unquestionably  determined 
not  to  surrender  the  note  or  receive  payment 
except  upon  unauthorized  condltlona, 
23  8a-^ 


We  are  of  the  opinion  that  defendants  were 
not  entitled  to  commissions  upon  the  bounty 
collected  by  the  plaintifCs  (Delogny  v.  Gredit- 
ors,  48  La.  Ann.  488,  19  South.  614),  and, 
therefore,  that  that  claim  furnished  no  legal 
basis  upon  which  to  decline  to  surrender  the 
collateral  note;  and  that  still  less  did  un- 
liquidated demands  upon  separate  and  dis- 
tinct contracts  furnish  such  a  basis.  The 
item  for  commissions  on  bounty  having  been 
the  only  item  at  issue  between  the  parties, 
its  rejection  left  the  amount  justly  due  on 
the  account  that  which  the  plaintiffis  admitted 
to  be  due  and  offered  to  pay.  It  is  not 
denied  that  since  the  date  of  that  account 
defendants  have  received  and  sold  sugar  and 
molasses  for  account  of  plaintiffs  to  an 
amount  of  $287.67,  and  that  that  sum  stood  to 
their  credit  on  their  books.  The  amount 
therefore,  which  the  district  court  found  to 
be  due  for  plaintiffs'  demand  In  their  favor 
and  against  the  defendants  (|4,676.09),  was 
justified  by  the  law  and  the  evidence,  and 
the  finding  to  that  effect  Is  afiElrmed. 

We  have  now  to  examine  the  daim  of  de- 
fendants for  profits  upon  the  refinery  con- 
tract for  the  years  1893  and  1894,  and  for  the 
price  of  the  pipes  laid  by  them  between  the 
Daisy  and  Linden  sugar  houses.  Tfaer  sugar 
house  on  the  Daisy  plantation  was  destroy- 
ed by  fire  In  1892,  and,  so  f ar  aa  this  record 
shows,  has  never  been  rebuilt  It  is  not 
claimed  that  the  burning  of  the  building  was 
the  result  of  negligence  either  of  plaintiffs 
or  their  employes.  The  district  court  held 
that  under  the  provisions  of  the  second  para- 
graph of  article  1938  of  tiie  Bevlsed  Qvil 
Code,  which  dedares  that  '♦where  by  a  for- 
tuitous event  or  irresistible  force  the  debtor 
is  hindered  from  giving  or  doing  what  be 
has  contracted  to  give  or  do,  or  is  from 
some  cause  compelled  to  do  what  the  contract 
bound  him  not  to  do,  no  damages  can  be  re- 
covered for  the  execution  of  the  contract" 
Had  the  contract  in  this  case  been  one  cover- 
ing the  crop  of  one  single  year,  and  had  the 
building  been  (without  plaintiffs'  fault)  de- 
stroyed during  the  grinding  season,  it  would 
have  been  an  utter  Impossibility  for  the  plain- 
tiffs to  have  complied  with  their  obligations, 
and  plaintiffs  would  have  clearly  been  en- 
titled to  the  provisions  of  the  law  cited. 
So,  also,  had  the  object  of  the  obligation 
been  a  certain  and  determinate  thing.  Bev. 
Giv.  Gode,  art  2219.  The  question  Is  com- 
plicated in  the  present  instance  by  the  fact 
that  the  contract  extended  over  several  years, 
and  had  reference  to  several  separate  and 
distinct  crops,  and  that  the  fulfillment  of  that 
obligation  by  plaintiffs  was  not  absolutely 
and  necessarily  rendered  impossible  by  the 
fire.  As  a  matter  of  course,  defendants  were 
without  right  or  power  to  exact  specifically 
that  plaintiffs  should  rebuild  their  sugar 
house.  Certainly,  in  the  absence  of  a  stip- 
ulation by  the  plaintiffs  that  they  should  re- 
build in  case  of  fire,  they  could  not  be  con- 
strained to  do  80.  We  are  not  called  on  to 
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deal  with  that  phase  of  the  question,  but 
with  the  rights  and  obligations  of  parties 
where  they  have  simply  failed  to  do  so. 
Article  1891  of  the  Revised  Civil  Code  de- 
clares that  "the  object  of  a  contract  must 
be  possible,  by  which  is  meant  physically  or 
morally  possible.  The  possibility  must  be  de- 
termined, not  by  the  means  or  ability  of  the 
party  to  fulfill  his  engagements,  but  by  the 
nature  of  the  thing  which  forma  the  ob- 
ject of  it";  and  article  1899,  that  "If  the 
contract  consists  of  several  successive  obliga- 
tions to  be  performed  ajt  different  times,  and 
the  equivalent  Is  not  given  in  advance  for 
the  whole,  but  is  either  expressly  or  Im- 
pliedly promised  to  be  given  at  future  periods, 
then  if  the  cause  of  the  contract  correspond- 
ing to  either  of  these  obligations  should  fail, 
the  obligation  depending  on  it  will  cease  also. 
Thus  we  learn  for  years  the  obligation  to 
pay  the  yearly  rent  ceases  if  the  property 
which  is  leased  shall  be  destroyed."  Laurent 
(volume  16,  Des  Obligations,  i  250  et  seq.) 
refers  to  the  distinction  between  cases  where, 
by  force  of  fortuitous  events,  the  fulfillment 
by  the  debtor  of  his  obligations  is  placed 
absolutely  beyond  his  power,  putting  an  end 
to  the  contract,  and  those  where  the  execu- 
tion of  the  same  is  merely  retarded,  delayed, 
or  made  more  onerous  and  difficult,  also  those 
where  the  difficulty  in  the  way  of  execution 
is  simply  relative  to  the  debtor.  He  also  in- 
cidentally refers  to  certain  cases  where  ob- 
ligations are  to  be  successively  executed. 
Section  270. 

The  view  we  take  of  the  situation  of  the 
parties  to  this  litigation  relieves  us  from 
expressing  any  opinion  as  to  what  thehr  re- 
spective rights  and  obligations  would  be  un- 
der ordinary  circumstances.  We  have  de- 
clined to  render  judgment  in  favor  of  plain- 
tiffs upon  their  claim  for  $10,000  damages, 
but  we  are  of  the  opinion  that  the  course 
which  defendants  pursued,  of  actively  and  Il- 
legally placing  obstacles  in  the  way  of  plain- 
tiffs' ability  to  rebuild  their  sugar  house,  by 
tying  up  their  resources,  and  causing  their 
plantation  to  be  placed  under  seizure,  with- 
draws from  them  any  rightful  claim  to  prof- 
its, asstmiing  such  a  claim  could  have  been 
otherwise  urged.  We  are  of  the  opinion  that 
the  district  court  placed  too  low  an  estimate 
upon  the  value  of  the  pipes  laid  by  the  de- 
fendants between  the  two  sugar  houses.  It 
may  be  true,  and  doubtless  is  true,  that  In 
certain  places  the  pipes  may  be  much  de- 
teriorated; but  we  think  that  the  extent 
of  the  deterioration  of  those  portions  of  the 
pipes  which  were  laid  in  the  high  lands  be- 
tween the  two  buildings  was  by  the  court 
overestimated,  under  the  evidence.  We  think 
that  the  value  of  the  piping  should  be  fixed  at 
$1,300.  We  reach  this  conclusion  the  more 
readily  as  it  accords  with  the  equities  of  the 
case.  When  the  defendants  entered  into  the 
contract  by  which  plaintiffs  were  to  pur- 
chade  the  pipes  at  the  termination  of  the 
contract  at  the  value  which  they  might  then 


have,  the  value  to  be  fixed  by  estimation.  It 
was  evidently  in  view  of  the  fact  that,  in  the 
interval  between  the  formation  of  the  con- 
tract and  its  ending,  they  would  themselves 
have  drawn  certain  continuing  benefits  from 
the  use  of  the  pipes.  Of  this  use  they  have 
been  deprived  by  a  fire,  for  which  they  were 
not  responsible.  In  view  of  all  the  facts  of 
this  particular  case,  we  are  of  the  opinion 
that  the  judgment  appealed  from  should  be 
amended  to  a  certain  extent. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  upon  the  re- 
conventional  demand  set  up  by  the  defend- 
ants be  amended  by  Increasing  the  amount 
found  due  thereon  by  the  district  court  from 
$679.35  to  $1,300.  The  efl!ect  of  this  amend- 
ment will  be  to  reduce  the  judgment  for 
which  judgment  should  have  been  given  in 
the  district  court,  in  favor  of  plaintiffs  against 
defendants,  from  $3,996.74  to  $3,376.09.  For 
the  reasons  herein  assigned,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  amended;  and  It 
is  now  ordered,  adjudged,  and  decreed  that 
there  be  judgment  In  favor  of  the  plaintiffs, 
Romero  &  Bayard,  and  against  the  defend- 
ants, H.  &  0.  Newman,  for  the  sum  of  $3»- 
376.09,  with  legal  Interest  from  judicial  de- 
mand until  paid,— costs  of  the  lower  court  to 
be  paid  by  appellants;  those  of  appeal  by  ap- 
pellees. 

(50  La.  Ann.  69) 
INGRAM  et  al.  t.  LAROUSSINI.  (No.  12,668.) 
(Supreme  Court  of  Louisiana.    Jan.  24,  1898.) 

Appointvbnt  of  Tutbiz—Lnventokt  of  Minok*s 
pROPBRTY  —  Insolvent  —  SuccBssios  of  Fa- 
ther—Salb  OF  Propbktt— Commission  to  Bblu 
L  A  parish  judge,  in  writing  at  the  foot  of 
the  petition  of  a  mother  praying  appointment  as 
tutrix  of  her  minor  children  the  words,  *'Let  the 
prayer  of  the  petitioner  be  granted,  and  let  her 
be  qualified  as  natural  tutrix  of  the  minors," 
follows  the  form  usually  employed  by  the  pro- 
bate court  in  granting  orders  for  the  appoint- 
ment of  tutors  of  minors. 

2.  Article  321  of  the  Ovil  (}od&  which  de- 
clares: ''In  the  several  cases  in  which  the  tutor 
is  not  required  by  law  to  give  bond,  it  shall  be 
the  duty  of  the  clerk  of  the  district  court  of  the 
parish  in  which  the  appointment  (of  tutor)  is 
made,  to  furnish  a  certificate  of  the  amount  of 
the  minor's  property,  according  to  the  inventory 
on  file  in  his  office.  This  certificate  must  be  re- 
corded in  the  mortgage  book  of  the  parish  in 
which  the  tutor  resides,  and  a  certificate  to  that 
effect,  signed  by  the  recorder  of  mortgages, 
must  be  presented  to  the  judge  before  he  can 
make  the  appointment  or  authorize  letters  of  tu- 
torship to  be  issued,**— is  intended  as  a  protec- 
tion to  the  interest  of  minors,  and  not  an  in- 
strumentality by  means  of  which  they  can  en- 
rich themselves  at  the  expense  of  the  creditors 
of  their  father  under  whom  they  claim  as 
heirs. 

3.  Where  the  succession  of  the  father  has 
been  settled  throughout  with  the  mother  of  the 
minor  children  of  the  deceased  acting  as  its 
legal  representative  in  her  capacity  as  natural 
tutrix,  and  where,  in  the  course  of  its  adminis- 
tration, property  has  been  sold  on  the  applica- 
tion of  such  representative,  and  upon  her  truth- 
ful allegation  that  the  succession  was  Insol- 
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▼ent,  and  that  the  property  was  specially  mort- 
gaged for  an  amount  many  times  more  than  its 
yalae,  and  where  snch  property  has  been  adju- 
dicated to  parties  holding  promissory  notes  evi- 
dencing the  entire  purchase  price  of  the  proper- 
ty sold,  who  credit  the  succession  with  the 
amount  of  the  bid,  such  sale  will  successfully 
resist  an  attack  made  upon  it  by  the  children  of 
the  deceased,  claiming  under  him  as  his  heirs, 
based  simply  on  the  ground  that  their  mother 
was  appointed  tutrix,  and  had  received  letters 
as  such,  in  violation  of  article  821  of  the  Civil 
Code. 

4.  Where  the  probate  court  has  granted  an 
order  for  the  sale  of  "all  the  pioper^  of  a  suc- 
cession," a  commission  to  sell,  directed  to  the 
sheriff,  which  follows  the  wording  of  the  or- 
der, is  not  null  because  it  fails  to  give  specific 
descriptions  of  the  properties  to  be  sold  un- 
der the  order  in  the  body  of  the  commission. 
The  sheriff  is  authorized  to  have  recourse  for  de- 
scriptions to  certified  extracts  from  the  inven- 
tonr  of  the  succession  on  file  in  the  court. 

6.  A  sale  is  not  attackable  because  the  sher- 
iff in  his  proofs  verbal  of  a  particular  sale  an- 
nexes thereto  a  certified  extract  of  the  inven- 
tory, containing  the  description  of  a  particular 
piece  of  property,  and  a  printed  copy  of  the 
advertisement  under  which  the  sale  was  made, 
and  after  detailing  the  various  steps  in  the  ex- 
ecution of  the  commission  of  sale  in  his  hands 
refers  to  the  annexed  extracts  from  the  inven- 
tory and  the  printed  advertisement  as  being 
descriptive  of  the  property  sold  and  adjudi- 
cated. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  St  Tammany;  Robert  R.  Raid,  Judge. 

Action  by  George  Ingram  and  others 
against  Hypollte  Laroussinl  and  another. 
From  a  judgment  In  favor  of  defendant  La- 
cousslni,  plaintiffs  appeal.     Affirmed. 

Clay  Elliott,  for  appellants.  Saunders  ft 
Miller  (Walter  Hyde  Saunders,  of  counsel), 
for  appellees. 

NIGHOLLS,  a  J.  Defendant  Laroussinl 
Is  in  possession  as  owner  of  certain  property 
In  the  town  of  Covington  which  he  acquired 
by  purchase  from  the  succession  of  Adam 
Tbompson;  Thompson  himself  having  pur- 
chased the  same  at  a  succession  sale  made 
In  the  matter  of  the  succession  of  George 
Ingram,  on  the  prayer  of  the  wife  of  said 
Ingram  claiming  to  be  the  natural  tutrix  of 
the  minor  children.  Issue  of  her  marriage 
with  said  Ingram. 

Plaintiffs,  as  heirs  of  their  father  and 
mother,  bring  this  action  against  Laroussinl 
and  the  succession  of  Adam  Thompson,  pray- 
ing to  be  declared  the  owners  of  said  prop- 
erty and  put  in  possession  thereof,  and  to 
recover  from  the  succession  of  Thompson 
the  sum  of  $2,800,  and  from  Laroussinl  $800, 
for  fruits  and  revenues  of  the  property  dur- 
ing the  period  of  their  respective  posses- 
sions. Plaintiffs  couple  with  their  petitory 
action  an  attack  upon  the  Judicial  sale  by 
which  Thompson  claims  to  have  acqulrea 
ownership,  and  upon  that  of  Laroussinl 
from  Thompson.  They  declare  that  the  for- 
mer sale  was  absolutely  null  and  void,  to  the 
knowledge  both  of  Thompson  and  Larous- 
sinl, and  that  they  were  both  possessors  of 
the  property  In  bad  faith.    The  attack  on 


the  judicial  sale  on  the  Ingram  succession  Is 
made  on  the  ground  that  their  mother  was 
never  appointed  nor  confirmed  as  their  natu- 
ral tutrix,  nor  was  she  authorized  to  stand 
In  judgment  for  them  or  the  succession  of 
George  Ingram,  and  on  the  further  ground 
that,  even  upon  the  hypothesis  that  she  was 
their  tutrix,  the  formalities  of  law  required 
for  the  divestiture  of  their  title  had  not  been 
observed,  and  they  are  the  owners  of  the 
property  as  if  the  proceedings  on  which  de- 
fendants rely  had  never  been  taken.  They  al- 
lege: (1)  That  no  certificate  of  the  amount 
of  the  minors'  mortgage  was  recorded  In  the 
mortgage  book  of  the  parish;  that  no  decree 
of  the  court  had  ever  been  rendered  appoint- 
ing or  confirming  their  mother  as  their  tu- 
trix, nor  authorizing  letters  of  tutorship  to 
issue  to  her;  that  she  had  no  authority  to 
petition  the  court  for  a  sale  of  their  prop- 
erty on  the  proceedings  mentioned.  (2)  That 
she  was  Incapable  of  being  their  tutrix  and 
acting  as  such,  as  she  never  took  the  oath 
required  by  law.  (3)  That  the  parish  judge 
had  no  power  to  order  the  sale  mentioned 
without  the  advice  of  a  family  meeting  upon 
a  petition  presented  by  a  tutrix  appointed, 
and  qualified  as  the  law  required;  that  no 
such  petition  was  presented,  and  no  advice 
of  a  family  meeting  was  asked  or  obtained. 
(4)  That  the  commission  under  which  the 
sheriff  acted  in  making  the  sale  did  not  de- 
scribe any  real  estate,  and  said  property  was 
not  described  in  his  return. 

Laroussinl  called  the  succession  of  Thomp- 
son In  warranty  through  a  curator  ad  hoc. 
Both  defendants  pleaded  the  general  issue, 
maintained  the  validity  of  the  sale  In  the 
succession  of  Thompson,  and  that  from  the 
succession  of  Thompson  to  Laroussinl,  and 
their  possession  as  being  in  good  faith.  They 
detailed  minutely  the  circumstances  under 
which  the  succession  sale  was  made;  the 
condition  of  Ingram's  succession;  the  steps 
taken  in  the  matter  of  the  appointment  of 
plaintiffs'  mother  as  their  tutrix;  and  the 
various  formalities  which  were  observed  In 
the  matter  of  the  settlement  of  the  succes- 
sion. They  averred  that  the  property  In  con- 
troversy was,  at  the  time  ef  the  succession 
sale,  in  a  dilapidated  condition,  and  that 
both  Thompson  and  Laroussinl  had,  while 
holding  and  possessing  the  same  as  owners, 
placed  valuable  and  expensive  Improvements 
thereon,  which  had  greatly  enhanced  its  val- 
ue; that  they  had  also  paid  a  large  amount 
of  taxes  upon  the  property. 

The  right  and  Interest  of  the  plalntifTs  to 
attack  the  sale  was  denied,  as  It  was  aver- 
red that  the  succession  of  Ingram  at  the  time 
of  his  death  was  utterly  Insolvent,  and  the 
property  In  question  was,  for  many  times  Its 
value,  Incumbered  with  special  mortgages, 
among  which  was  a  special  mortgage  for  a 
large  amount  which  was  owned  by  Adam 
Thompson  at  the  time  of  the  sale  mentioned. 
The  right  of  the  plaintiffs  to  Institute  the 

proceeding  was  also  denied,  .as  ,na  pffLer^r 
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tender  had  been  made  to  return  to  the  par- 
ties the  amount  of  moneys  which  had  been 
used  in  the  payment  of  the  debts  of  their 
father  and  mother,  and  which  had  inured 
to  their  benefit,  or  to  reinstate  the  succession 
of  Thompson  in  its  position  as  mortgage 
creditor.  It  was  averred  that  plaintiffs* 
rights  were  merely  residuary,  and  they  could 
take  nothing  from  the  succession  until  after 
Its  debts  had  been  paid.  Both  defendants 
urged  and  claimed  that,  should  the  succes- 
sion sale  made  in  the  succession  of  Ingram 
be  set  aside,  the  mortgage  claim  held  by 
Adam  Thompson  against  the  property  and 
against  the  succession  of  George  Ingram,  and 
the  community  between  him  and  his  wife, 
should  revive  and  be  reinstated,  with  Inter- 
est on  the  claim  and  the  right  to  attorney's 
fees  in  case  of  suit 

Defendant  Laroussini  claimed  to  be  enti- 
tled, under  his  purchase  from  the  succession 
of  Thompson,  to  be  subrogated  to  all  claims 
which  the  latter  held  against  the  succession 
of  Ingram.  He  also  claimed  that  the  moth- 
er of  the  plaintiffs,  after  the  sale  of  the 
property  to  Adam  Thompson,  made  a  formal 
deed  of  transfer  of  the  whole  property  to  the 
purchaser;  and  that,  being  a  widow  in  com- 
munity, entitled  to  one-half  of  the  communi- 
ty property,  the  effect  of  said  act  was,  under 
any  and  all  contingencies,  to  transfer  her 
one-half  of  the  said  property  to  Thompson; 
and  that  both  she  and  her  heirs  were  and 
are  estopped  from  questioning  his  title  to 
that  extent  He  prayed  that  plaintiffs'  de- 
mand be  wholly  rejected,  but,  should  the 
court  rescind  the  sale,  that  under  no  circum* 
stances  it  be  rescinded  for  more  than  one 
undivided  half  thereof;  that,  should  it  be 
rescinded  In  whole  or  in  part  there  be  Judg- 
ment reviving  and  declaring  exigible  the 
claim  which  Adam  Thompson  held  against 
the  succession  of  Ingram  and  the  community 
of  acquets  and  gains  between  himself  and 
wife  for  $1,500,  with  8  per  cent,  per  annum 
interest  thereon  from  March  6,  1875,  till  paid, 
5  per  cent  on  the  aggregate  amount  of  said 
principal  and  interest  as  attorney's  fees,  and 
all  costs  of  suit,  and  that  same  be  decreed 
to  be  secured  by  special  mortgage  and  ven- 
dor's privilege  on  the  property  sued  for;  that 
the  same  be  sold  to  pay  said  sums,  and  the 
proceeds  of  said  sale  be  applied  to  pay  said 
sums  by  preference  and  priority  over  all 
debts  due  by  said  George  Ingram  or  by  his 
succession  or  heirs;  that  there  be  Judgment 
in  favor  of  the  succession  of  Adam  Thomp- 
son for  the  sum  of  $2,000  expended  by  him 
in  repairs,  improvements,  and  taxes  on  said 
property,  and  that  he  be  subrogated  to  said 
claim  and  Judgment  in  favor  of  said  Adam 
Thompson  against  George  Ingram,  his  suc- 
cession and  heirs;  that,  should  he  be  evlct-> 
ed  from  the  property  or  any  part  there- 
of, there  be  Judgment  in  his  favor,  and 
against  the  succession  of  Thompson,  his  wid- 
ow and  heirs,  for  the  sum  of  $2,750,  the 
price  paid  by  him  to  the  succession  of  Thomp- 


son for  said  property,  and  for  $150  attorney's 
fees,  and  the  further  sum  of  $2,000  expended 
by  him  on  said  property  for  improvements 
and  taxes. 

The  curator  ad  hoc  prayed  for  the  rejection 
of  plaintiffs'  demand,  and  contingently  (as 
did  Laroussini)  for  the  reinstatement,  reviv- 
al, and  enforcement  of  the  mortgage  and 
mortgage  claim  of  Adam  Thompson  against 
the  succession  of  George  Ingram  and  his 
heirs,  and  against  the  said  property.  He 
prayed  Judgment  contingently  against  the 
said  succession  and  heirs  fof'the  sum  of  $2,- 
000,  amount  expended  by  Adam  Thompson 
in  necessary  repairs  and  useful  improve- 
ments and  taxes  upon  the  property,  and  that 
defendant  Laroussini  be  subrogated  to  all 
said  claims,  so  far  as  was  necessary  to  pro- 
tect him;  that  the  demand  in  warranty  of 
Laroussini  against  the  succession  of  Adam 
Thompson,  his  widow  and  heirs,  except  as 
to  said  subrogation,  be  rejected.  The  dis- 
trict court  rendered  Judgment  in  favor  of 
defendant  Laroussini  and  against  the  plain- 
tiffs, rejecting  the  demand  of  the  latter,  and 
rejecting  the  demands  of  Laroussini  against 
the  heirs  of  Adam  Thompson  as  warrantors. 
Plaintiffs  appealed. 

We  find  in  the  record  the  following  admis- 
sions of  the  parties:  "(^orge  Ingram  vs.  H. 
Laroussini  et  al.  Civil  District  Court  Par- 
ish of  Orleans.  In  order  to  save  expense, 
the  facts  In  this  case  are  admitted  as  follows: 
(1)  It  Is  admitted  by  the  defendants  in  this 
case  that  no  certificate  of  the  minors'  mort- 
gage, as  shown  by  the  inventory  in  the  suc- 
cession of  George  Ingram,  was  ever  record- 
ed in  the  mortgage  boolcs  of  St  Tammany 
parish,  where  the  succession  of  (^^rge  In- 
gram was  opened,  or  elsewhere.  Defendants 
admit  that  the  plaintiffs  in  this  suit  are  the 
only  heirs  of  George  Ingram  and  Catherine 
A.  Ingram,  his  wife,  both  of  whom  died  at 
the  dates  stated  in  the  petition  herein;  and 
the  defendants  further  admit  that  the  prop- 
erty herein  sued  for  is  worth  three  thousand 
dollars.  The  plaintiffs  herein  file  a  complete 
transcript  of  all  the  papers  in  the  record  of 
the  proceedings  in  the  succession  of  George 
Ingram  and  Catherine  A.  Ingram,  his  wife, 
as  now  found  in  the  clerli^'s  office  of  St 
Tammany  parish,  Louisiana,  and  the  defend- 
ants admit  that  the  transcript  filed  is  a  full 
and  complete  transcript  of  all  the  papers  now 
in  said  record.  It  is  admitted  that  the  rent- 
al value  of  the  property  herein  sued  for  has 
been  on  an  average  not  less  than  one  hun- 
dred and  fifty  dollars  per  year  since  the  sale 
to  Adam  Thompson  on  April  4,  1877.  For 
the  defendants  it  is  admitted  by  the  plain- 
tiffs that  Greorge  Ingram  bought  the  property 
sued  for  on  March  6,  1875,  for  the  price  of 
fifteen  hundred  dollars;  that  said  purchase 
was  entirely  on  credit  and  that  George 
Ingram  gave,  to  represent  the  said  price  of  one 
thousand  five  hundred  dollars,  his  two  notes, 
of  seven  hundred  and  fifty  dollars  each,  bear- 
ing eight  per  cent  per  annum  interest  from 
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date  until  paid;  that  said  act  was  recorded 
In  the  mortgage  and  conveyance  book  of  the 
clerk's  office  of  St.  Tammany  parish,  as  stat- 
ed in  the  supplemental  petition  herein,  and 
as  shown  in  the  copy  of  the  act  of  sale 
which  is  filed  in  evidence.  (2)  It  is  admitted 
that,  as  stated  in  the  supplemental  answer 
herein,  on  June  19, 1876,  Andrew  Patton,  who 
was  then  clerk  and  representative  of  Adam 
Thompson,  instituted  executory  proceedings 
on  the  above-mentioned  note  for  $750,  ma- 
turing March  6,  1876,  for  the  purpose  of 
seizing  and  selling  the  property  herein  sued 
for,  said  proceedings  being  entitled  Andrew 
Patton  vs.  The  Succession  of  George  Ingram, 
No.  1,293  of  the  docket  of  the  6th  judicial 
district  court  for  St.  Tammany  parish;  that 
an  order  of  seizure  and  sale  was  signed  in 
said  proceedings,  but  that  nothing  ever  was 
done  thereon.  (3)  Parties  hereto  admit  that 
the  copy  of  the  act  of  sale  of  date  April  4, 
1877,  by  Mrs.  Catherine  A.  Ingram  to  Adam 
Thompson,  is  a  true  and  correct  copy  of  said 
act,  and  that  the  said  act  was  registered 
in  the  conveyance  records  of  St.  Tammany 
parish,  as  stated  in  the  supplemental  answer 
herein.  (4)  It  is  admitted  by  counsel  for  plain- 
tiffs that  the  succession  of  George  Ingram 
was  insolvent  to  a  considerable  extent  (5) 
It  is  admitted  that  Judge  James  Thompson, 
who  waB  the  attorney  of  the  succession  of 
George  Ingram,  would  testify  that  the  debts 
stated  in  the  certificate  of  mortgages  of  date 
April  8,  1877  (found  in  the  transcript  of  the 
record  of  the  succession  of  George  Ingram), 
were  due  as  stated  in  the  supplemental  an- 
swer herein,  and  that  no  creditor  of  said  suc- 
cession ever  objected  to  the  administration 
of  the  said  succession  by  Mrs.  Catherine  A 
Ingram  aa  itutrix.  (6)  It  Is  admitted  that  H. 
Laroussini,  the  defendant*  herein,  purchased 
the  property  herein  sued  for  from  the  suc- 
cession of  Adam  Thompson  for  two  thousand 
seven  hundred  and  fifty  dollars,  and  on  the 
terms  stated  in  the  supplemental  answer 
herein.  (7)  It  is  admitted  that  the  average 
taxes  OB  the  property  sued  for  from  1877  to 
date  have  been  twenty  'Vioo  dollars  per 
year,  and  that  said  taxes  have  been  paid  by 
said  Adam  Thompson  and  the  said  H.  La- 
rousslDi.  (8)  It  is  admitted  that  the  neces- 
sary lessor's  repairs  to  preserve  the  property 
herein  sued  for,  and  to  keep  it  in  tenantable 
repahr  from  1877  to  date,  amount  to  at  least 
six  hundred  dollars,  and  were  expended  by 
the  said  Adam  Thompson  and  H.  Laroussini. 
(9)  It  is  admitted  that  the  enhanced  value  of 
the  property,  resulting  from  the  additions 
and  improvements  placed  thereon  by  Larous- 
sini, is,  at  least,  three  hundred  dollars.  We 
agree  to  submit  case  on  above  statement  of 
facts,  and  the  copies  referred  to  in  the  plead- 
ings on  January  26,  1897.  [Signed]  Saun- 
ders and  Miller,  Attys.  for  Defendant  Clay 
Elliott  Attorney  for  Plaintiffs.  George  E. 
Williams,  Curator  Ad  Hoc." 

On  the  9th  of  December,  1875,  the  mother  of 
the  plaintiffs  applied  to  the  parish  court  of  St 


Tammany  parish,  praying  that  she  be  qualified 
as  their  natural  tutrix.  At  the  foot  of  her 
petition  to  tliat  effect  the  parish  Judge  wrote 
an  order  of  which  the  following  extract  covers 
all  that  is  necessary  to  be  copied  for  the  pur- 
poses of  this  case:  "Let  the  prayer  of  peti- 
tioner be  granted,  and  let  her  be  duly  quali- 
fied aa  natural  tutrix  of  the  withhi-named 
minors,  George  and  Margaret  Ingram.'*  Ap- 
pellants contend  that  this  order  is  fatally  de- 
fective as  an  order  of  appointment  It  would 
have  doubtless  been  better  had  the  parish 
Judge  in  direct  terms  declared  that  he  then  and 
there  by  his  order  appointed  the  petitioner 
(naming  her)  as  natural  tutrix  of  the  minors 
mentioned,  but  the  order  is  in  the  form  ordi- 
narily used  in  probate  proceedings  for  the  ap- 
pohitment  of  tutors,  for  the  taking  of  inven- 
tories, for  the  holding  of  family  meetings,  and 
other  similar  acts.  "X^t  an  Inventory  be 
taken;"  "let  a  family  meeting  be  held  as 
prayed  for,"— Is  the  usual  language  employed 
in  acting  upon  applications  of  that  character. 
Even  in  executory  proceedhdgs  asking  for  a 
writ  of  seizure  and  sale  to  Issue,  it  is  cus- 
tomary for  the  order  to  read,  "Let  a  writ  of 
seizure  and  sale  issue,"  instead  of  reading,  "It 
is  hereby  ordered  that  a  writ  of  seizure  and 
sale  issue."  We  see  no  force  in  the  objection 
raised. 

On  the  10th  of  December  the  mother  took  an 
oath  before  the  district  oourt  In  which  she  de- 
clared that  "she  solenmly  swore  that  she  would 
well  and  faithfully  perform  all  the  duties  of 
natural  tutrix  of  the  minors  €leorge  and  Mar- 
garet Ingram,  minor  children  of  George  In- 
gram, deceased,  to  the  best  of  her  (my)  ability. 
So  help  her  (me)  God."  On  the  same  day  the 
district  clerk  issued  to  her  letters  of  tutorship, 
in  which  it  was  dedared  that  she  had  been  ap- 
pointed and  qualified  as  natural  tutrix;  that 
she  had  complied  with  and  fulfilled  all  the  re- 
quirements of  the  law;  and  that  all  her  acts 
as  such  were  entitled  to  full  faith  and  credit. 
An  inventory  of  the  succession  was  made,  but 
it  was  not  recorded.  In  this  inventory  figured, 
fully  described,  the  property  which  forms  the 
object  of  the  present  controversy.  On  the  23d 
of  February,  1877,  the  widow,  as  tutrix  of  the 
minors,  filed  a  petition,  in  which,  after  alleging 
that  the  estate  of  her  husband  was  very  much 
in  debt;  that  the  assets  were  not  sufficient  to 
pay  the  same;  that  there  were  mortgages  to 
an  amount  exceeding  $7,000  existing  against 
the  real  estate,  bebig  many  times  more  than 
the  value  thereof;  and  that  the  movables 
would  not  suffice  to  pay  the  privileges  there- 
of,—prayed  for  and  obtained  an  order  for  the 
sale  of  aU  the  property,  real  and  personal,  for 
cash.  It  is  admitted  that  the  recitals  of  the 
tutrix's  petition  were  true.  It  appears  that  at 
that  time  the  property  in  question  was  affected 
by  a  special  mortgage  and  voidor's  privilege 
securing  the  payment  of  two  promissory  notes 
representing  the  purchase  price  which  the  de- 
ceased had  agreed  to  pay  for  the  same;  that 
Adam  Thompson,  through  his  clerk,  had  ap- 
plied for  and  obtained  an  order  for  the  seizure 
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and  sale  of  the  property  to  satisfy  his  claim, 
he  being  the  holder  of  dther  one  or  both  of 
Bald  notes.  This  order  was  not  followed  up, 
but  the  widow  and  tutrix  came  forward  and 
applied  for  and  obtained  the  order  referred  to 
for  a  sale  of  all  the  property  of  the  succession. 
By  BO  doing,  she  waived  the  necessity  of  the 
various  services  upon  her  which  the  law  would 
have  called  tot  under  the  executory  proceed- 
ings had  they  been  continued  and  carried  on 
to  completion.  The  sale  took  place  under  the 
probate  order  with  this  order  of  seizure  and 
sale  still  standing  unrevoked,  though  not  yet 
executed.  Possibly  Adam  Thompson  might 
have  had  legal  ground  of  complaint  of  a  sale 
of  the  property  made  through  such  an  order, 
but  we  see  no  legal  ground  of  complaint  which 
these  minors  could  urge  on  that  account  Can 
it  be  said  that  the  minors  could  receive  or  did 
receive  any  injury  from  the  mere  fact  that  the 
tutrix,  instead  of  permitting  the  sale  to  be  con- 
summated as  prayed  for,  with  herself  proceed- 
ed against  as  defendant  in  executory  proceed- 
ings, should  have  herself  as  tutrix  taken  up 
the  proceedings  about  to  be  carried  into  effect, 
and  caused  them  to  be  executed  under  probate, 
instead  of  ordhiary.  Jurisdiction.  The  same 
result  would  have  been  reached  by  either  pro- 
ceeding. The  sale  would  have  been  made  for 
cash  by  the  sheriff  under  either  order,  and  we 
fail  to  see  how  the  minora  oould  have  sus- 
tained any  damage  In  the  premises. 

There  can  be  no  question  that,  if  plaintiffs* 
mother  was  not  their  tutrix  at  that  time  (as 
they  clam  she  was  not),  Adam  Thompson  could 
have  legally  prooeeded  against  a  tutor  ad  hoc 
who  would  not  have  been  compelled  to  give 
bond,  and  that  their  title  or  interest  (if  any 
such  they  can  be  said  to  have  really  had) 
would  have  been  legally  devested  without  ref- 
erence to  the  fact  whether  plaintiffs'  rights 
were  secured  by  mortgage  or  not,  and  without 
reference  to  the  advice  of  any  family  meeting. 
The  relations  of  the  minors  to  the  property 
were,  under  the  circumstances  of  this  case, 
really  nominal.  They  were  heirs  of  their 
father,  it  is  true,  bsy  effect  of  law,  but  they 
were  benefldary  hehis,  and  their  father's  suo 
cession  was  insolvent  Their  tutrix  would  not 
have  been  entitled,  simply  as  such,  to  have 
administered  the  succession,  without  security. 
If  the  credlton  had  objected.  Her  adminis- 
tration, as  tutrix,  without  opposition,  did  not 
Increase  the  rights  of  these  minor  beneficiary 
heira  in  this  property  beyond  what  they  would 
have  been  had  their  mother  been  forced  to 
apply  for  and  had  obtained  an  appohitment  as 
an  ordinary  admhiistrator  of  the  succession. 
Her  administration  waa  in  the  Interest  of  the 
creditors,  as  matters  stood,  rather  than  hi  the 
Interest  of  the  minors.  The  minors  would  have 
been  entitied,  had  their  mother  been  forced 
by  the  creditora  (by  reason  of  their  being  bene- 
ficiary heirs)  to  qualify  as  a  regular  adminis- 
tratrix, to  receive  only  the  balance  which 
would  have  remained  in  the  succession  after 
payment  of  all  debts.  Civ.  Code,  art.  1058. 
Thne  has  not  extended  their  rights  so  as  to 


authorize  them,  without  Incurring  any  obli- 
gations whatever,  to  take  away  from  their 
father's  creditors  that  which  they  were  Justiy 
and  legally  entitied  to  have  applied  to  the  pay- 
ment of  their  dahns.  Plaintiffs*  demands  are 
utterly  without  equity.  At  the  sale  which  they 
seek  to  have  declared  null,  the  holder  of  the 
vendor'^  privilege  notes  (representing  substan- 
tially the  rights  of  the  vendor  himself),  by  pur- 
chasing the  property,  simply  regained  the  own- 
ership of  property  on  which  not  one  dollar  bad 
been  paid,  nor  has  been  paid  up  to  the  present 
day,  if  the  sale  passed  no  titie  to  the  adjudl- 
catee.  Plaintiffs'  proposition  is  that  they  can 
wrench  this  property  out  of  the  ownership  and 
possession  of  the  purchaser  through  the  law, 
without  the  payment  of  a  cent  for  it  The 
law  works  out  no  such  result  through  force  of 
a  provision  In  a  statute  which  was  intended  to 
protect  the  actual  interests  of  minors,  and  not 
to  enable  them  to  enrich  themselves  at  the  ex- 
pense of  theh:  father's  creditors.  When  a  case 
Is  presented  to  us  in  which  minors  have  been 
really  aggrieved  by  the  failure  of  the  court 
offlcera  or  of  their  father  or  mother  to  have 
recorded  the  abstract  of  hiventory,  by  the  re^ 
cording  of  which  th^  would  have  acquired  a 
mortgage  on  their  tatoro'  property  to  secure 
the  faithful  performance  by  them  of  their 
duties,  it  will  be  time  enough  to  pass  upon 
the  effect  of  an  appointment  of  tutrix,  and 
of  issuing  of  letters  of  tutorship  to  a  tutrix, 
without  the  recording  prior  thereto  of  the  ab- 
stract of  Inventory,  which  the  law  directs 
should  be  placed  of  record. 

The  order  of  the  parish  court  directed  the 
sale  of  all  of  the  property  of  the  succession^ 
real  and  personal.  This  property  belonged 
to  the  succession,  and  its  sale  was  covered 
by  the  terms  of  the  order.  Plaintiffs  com- 
plain that  the  proems  verbal  of  the  sale  of 
the  property  does  not  contain  a  description 
of  the  same.  It  is  true  that  it  does  not  do  so 
directly  in  the  body  of  the  proc^  verbal,  but 
the  sheriff  annexed  thereto  a  certified  extract 
from  the  inventory  of  the  succession,  and 
also  a  copy  of  the  advertisement  under  which 
the  sale  was  made,  and,  having  dedared  that 
he  had  done  8o»  declared  that  he  had  adver- 
tised for  sale  according  to  law  the  property 
described  in  the  annexed  extract  from  in- 
ventory, and,  after  reading  the  advertise- 
ment, had  offered  said  property  for  sale;  that 
after  receiving  various  offero  he  had  adjudi- 
cated said  real  estate  described  in  said  in- 
ventory to  Adam  Thompson  for  the  sum  of 
$1,700,  being  the  owner  of  the  first  mortgage 
and  vendor's  privilege,  amounting,  with  in- 
terest, to  the  sum  of  $1,740,  the  said  pur- 
chaser retaining  the  same  in  his  hands,  less 
the  sum  of  $42,  cost  of  selling  the  said  prop- 
erty. In  addition  to  this,  the  tutrix  and  the 
purchaser  appeared  on  the  4th  of  April,  1877, 
before  a  notary  public,  and  the  former  made 
a  formal  and  complete  deed  of  the  property 
to  the  purchaser,  fully  and  minutely  describ- 
ing it  as  it  had  been  described  in  the  adver- 


tisement and  inventory,  under  full  recitals 
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as  to  the  facts  and  circumstances  nnder 
which  she  made  the  deed.  The  purchaser 
and  the  defendants  haye  been  in  possession 
of  the  property  under  the  adjudication  and 
deed  ever  since  that  date.  It  would  have 
been  much  better  for  the  sheriff  to  have  giv- 
en a  complete  description  of  the  property  in 
the  body  of  the  proems  verbal  than  to  have 
described  it  by  reference  to  annexed  docu- 
ments which  might  have  become  detached, 
and  rendered  identification  difficult;  but  they 
were  not  in  this  instance  detached,  and  there 
can  be  no  question  as  to  what  property  was 
ordered  to  be  sold,  what  was  advertised  to  be 
sold,  and  what,  in  point  of  fact,  was  sold,  to 
Adam  Thompson.  We  think  the  objection 
raised  to  defendants'  title  on  these  grounds 
without  foundation.  Code  Prac.  arts.  680, 
695.  We  think  the  district  court  has  dealt 
with  the  case  according  to  the  law  and  the 
evidence,  and  according,  also,  to  equity.  The 
judgment  appealed^  from  is  affirmed. 


(50    La.    Ann.    449) 

STATE  V.  POOL.  (No.  12,768.) 
(Supreme  Court  of  Louisiana.  April  18,  1808.) 
Criminal  Law— Tkiai<— Pkrparation  of  Dbfbnse. 
The  constitutional  guaranty  that  the  de- 
fendant in  a  criminal  prosecution  shall  enjoy 
the  right  to  defend  himself,  and  to  have  the 
assistance  of  counsel,  is  not  an  empty  formality, 
but  an  inestimable  privilege;  and  counsel  should 
be  allowed  reasonable  time  to  prepare  the  de- 
fense. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  St  Helena;  Robert  R.  Reid,  Judge. 

Jim  Pool  was  convicted  of  murder,  and  ap- 
peals.   Reversed. 

W.  C.  Pipkin  and  WUllam  T.  Holland,  for 
appellant  Milton  J.  Cunningham,  Atty.  Gen., 
and  Duncan  S.  Kemp,  Dlst  Atty.  (Pierre  A. 
Simmons,  Jr.,  of  counsel),  for  the  State. 

WATKINS,  J.  The  defendant  was  Indicted 
for  the  murder  of  a  colored  girl  under  14 
years  of  age,  and  appeals  from  a  verdict  of 
guilty,  and  sentence  of  death;  relying  upon 
three  bills  of  exceptions  which  were  reserved 
to  the  rulings  of  the  court  during  the  prog- 
ress of  the  trial.  The  first  bill  relates  to  the 
declination  of  the  trial  judge  to  grant  a  con- 
tinuance of  the  case,  based  upon  two 
grounds:  (1)  The  impossibility  of  procuring 
the  attendance  of  an  Important  witness  who 
was  absent;  and  (2)  that  sufficient  time  had 
not  been  allowed  counsel  for  the  examina- 
tion of  the  case,  and  the  preparation  of  the 
defense  of  the  accused,— the  homicide  having 
been  committed  only  a  few  days  prior  to  the 
Jindhig  of  the  Indictment,  on  the  25th  of  Feb- 
ruary, 1896,  and  the  cause  having  been  as- 
signed for  trial  on  the  Ist  of  March  following. 
The  defense  was  that  the  homicide  was  acci- 
dental. The  substance  of  the  defendant's 
motion  is  that  his  witness  Louis  Brown  was 
temporarily  absent  from  the  parish,  and  for 


that  reason  he  could  not  have  been  sum- 
moned, and  was  not  summoned,  by  the  sher- 
iff, after  seasonable  and  proper  effort  had 
been  made,  as  is  evidenced  by  his  return 
upon  the  summons  which  had  been  Issued  for 
hUn;  that  he  could  have  testified,  had  he 
been  present,  to  his  declarations,  appearance, 
and  demeanor  after  the  homicide,  as  well  as 
to  the  other  facts  and  circumstances  of  the 
case  confirmatory  and  corroborative  of  the 
testimony  in  the  case  In  his  favor.  And  it 
Is  further  to  the  effect  that  he  was  incar- 
eerated  In  jail,  without  the  benefit  of  ball, 
as  soon  as  he  surrendered  himself  to  the 
sheriff,  and,  being  unable  to  employ  counsel, 
the  court  assigned  counsel  to  represent  him, 
but  that  counsel  assigned  to  him  were  at  the 
time  engaged  In  the  trial  of  other  important 
cases  In  that  court  (the  district  court  being 
at  the  time  In  session),  and  could  not  then 
give  immediate. attention  to  the  case,  so  that 
when  the  case  was  called  for  trial,  three  days 
later,  on  the  day  fixed  for  trial  they  had  not 
had  an  opportunity  of  conferring  with  the  ac- 
cused, and  preparing  and  formulating  his  de- 
fense, and  were  not  prepared  to  go  into  the 
trial  of  such  an  Important  case,  under  the 
circumstances  related.  It  appears  from  the 
record  that  the  homicide  was  committed  dur- 
ing a  Sunday,  in  the  house  where  the  girl 
lived,  and  within  the  hearing  of,  and  in  im- 
mediate proximity  to,  several  persons.  It  ap- 
pears that  it  occurred  at  some  10  miles  dis- 
tance from  the  court  bouse,  but  that  the  ac- 
cused was  on  his  way  to  the  sheriffs  office, 
to  surrender  himself,  when  he  was  arrested, 
and  at  once  placed  in  jail.  The  Indictment 
of  the  accused  fc^lowed  a  few  days  after- 
wards, and,  within  four  days  after  that  (one 
of  them  being  a  Sunday),  he  had  been  tried, 
convicted,  and  sentenced  to  the  extreme  pen- 
alty of  the  law.  It  Is  not  denied  that  the 
defendant  was  kept  in  close  confinement  be- 
tween the  time  when  he  was  first  arrested 
and  the  trial,  and  it  Is  not  denied  that  the 
counsel  who  were  appointed  by  the  court  to 
defend  his  cause  were  closely  occupied  in  the 
trial  of  other  important  criminal  cases  In 
that  court  during  the  greater  part  of  that  In- 
tervaL  The  only  question  about  which  we 
feel  concerned  is  whether,  circumstanced  as 
the  accused  and  bis  case  were,  the  ends  of 
substantial  justice  demanded  a  trial  so  speed- 
ily; that  is  to  say,  within  a  week  after  the 
homicide,  and  within  three  days  after  the  in- 
dictment was  found.  Had  the  accused  been 
at  liberty,  under  bond,  so  that  he  could  have 
conferred  freely  with  counsel  who  were  ap- 
pointed, and  gone  to  the  scene  of  action,  and 
ascertained  what  evidence  there  was  attain- 
able in  his  favor,  we  would  feel  less  like 
holding  that  the  trial  was  unduly  precipitate; 
but  In  view  of  the  fact  that  he  was  incar- 
cerated in  jail  from  the  day  of  the  homicide, 
and  unable  to  see  and  confer  with  friends, 
or  counsel  whom  the  court  had  assigned  for 
his  defense,  it  does  seem  to  us  that  the  hard* 
ship  put  upon  him  was  unusually  great,— 
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particularly  In  Tlew  of  the  fact  that  the  In- 
dictment charged  him  with  murder;  that 
the  Jury  found  him  guilty,  without  qualifica- 
tion; and  that  the  trial  Judge  sentenced  him 
to  death.  The  constitution  provides.  In  the 
bill  of  rights,  that  In  all  criminal  prosecu- 
tions the  accused  shall  enjoy,  among  other 
things,  the  right  "to  defend  himself,  and  to 
have  the  assistance  of  counsel."  Ck)nst  art 
8.  In  State  t.  Ferris,  16  La.  Ann.  425,  our 
predecessors  said  on  this  subject:  "The  law 
securing  to  [the  accused  In  criminal  cases] 
the  assistance  of  counsel  did  not  Intend  to 
extend  a  barren  right;  for  of  what  avail 
would  be  the  privilege  of  counsel,  •  •  • 
If,  on  the  spur  of  the  moment,  without  an 
opportunity  of  studying  the  case,  the  former 
should  be  compelled  to  enter  Into  the  Investi- 
gation of  the  case.*'  In  the  more  recent  case 
of  State  V.  Simpson,  88  La.  Ann.  24,  this 
court,  with  great  deliberation,  decided  "that 
the  right  to  be  heard  by  counsel,  guarantied 
by  the  constitution  to  the  accused,  Is  not  an 
empty  formality,  but  an  Inestimable  privi- 
lege, and  that  counsel  should  be  allowed  rea- 
sonable time  to  prepare  the  defense."  On 
the  faith  of  those  two  decisions,  this  court 
made  the  same  application  of  the  same  doc- 
trine in  State  v.  Brooks,  39  La.  Ann.  239,  1 
South.  421;  and  from  that  opinion  we  make 
the  subjoined  extract,  viz.:  "From  the  fore- 
going recital  It  appears  that  the  accused  was 
convicted  on  the  ninth  day  following  the 
commission  of  the  offense  for  which  he  was 
indicted,  and  that  the  application  was  made 
for  a  continuance  on  the  first  calling  of  the 
case  for  triaL"*  After  quoting  from  the  de- 
cisions referred  to,  the  chief  Justice,  speaking 
for  the  court,  said:  "Precipitancy,  instead  of 
accelerating,  at  times  procrastinates,  the  trial 
of  offenders."  We  think  the  principle  an- 
nounced in  those  cases  finds  Just  application 
here.  But,  in  thus  deciding,  we  wish  it  to 
be  distinctly  understood  that  we  Intend  no 
refiectlon  whatever  upon  either  the  trial 
Judge  or  the  district  attorney.  Upon  other 
propositions  presented  and  discussed  in  the 
briefs  and  arguments  of  counsel  on  either  side 
we  express  no  opinion.  It  is  therefore  order- 
ed, adjudged,  and  decreed  that  the  verdict 
of  the  Jury,  and  the  sentence  of  the  court 
thereon  pronounced,  be  annulled  and  revers- 
ed; and  it  is  further  ordered  and  decreed  that 
the  cause  be  remanded  to  the  court  below 
for  a  new  trial  according  to  law. 


(60  La.  Ann.  600) 

STATE  V.  HICKEY.     (No.  12.748.) 
(Supreme  Ck>urt  of  Louisiana.     April  18,  1898.) 

HOMICIDB^BVIDBKCB  OF  THREATS. 

The  court  again  affirms  that  testimony  of 
threats  of  violence  by  the  deceased  against  the 
Bccnsed,  without  proof  of  overt  acts  to  carry 
the  threats  Into  execution,  is  inadmissible. 
Whart.  Cr.  Ev.  (  759;  State  v.  Labuzan,  37  La. 
Ann.  489;  SUte  v.  Ford,  Id.  443. 
(Syllabus  by  the  Conrt) 


Appeal  from  Judicial  district  court,  parish 
of  Bossier;  J.  T.  Watkins,  Judge. 

Billy  Hlckey,* convicted  of  murder,  appealSL 
Afilrmed. 

J.  A.  W.  Lowry,  for  appellant.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  A.  J.  Murff, 
Dist  Atty.  (Pierre  A.  Simmons,  Jr.,  of  coun- 
sel), for  the  State. 

MILLEiR,  J.  This  appeal  la  from  the 
death  sentence  for  murder.  We  have  had 
no  brief  on  behalf  of  the  accused,  but  have, 
notwithstanding,  examined  the  record,  to 
determine  whether  it  supports  the  sentence. 

We  find  a  bill  to  the  admission  In  evidence 
of  an  outcry  of  a  person  present  when  the 
fatal  shot  was  fired.  There  was  no  dispute 
whatever  as  to  the  killing  of  the  deceased 
by  the  accused,  and  this  outcry,  merely  an 
exclamation,  naturally  evoked  by  the  shot, 
and  implying  only  the  undisputed  fact  of 
the  shot,  can  have  no  Infiuence  on  the  Jury. 
Besides,  the  testimony  of  the  exclamation 
was  brought  out  by  the  line  of  examination 
on  behalf  of  the  accused. 

The  other  bill  reserved  Is  the  exclusion  of 
testimony  to  prove  threats  by  the  deceased 
against  the  accused.  The  statement  of  the 
court  in  signing  the  bill  is  that  not  only  was 
there  no  overt  act  of  hostility  of  the  deceased 
to  authorize  the  testimony  of  the  threats, 
but  that  the  shooting  was  without  any  provo- 
cation or  ground  of  apprehension  of  any  hos- 
tile act  by  the  deceased.  Under  our  Jdris- 
prudence,  the  court  was  entirely  correct  in 
excluding  the  testimony.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  sen- 
tence of  the  lower  court  be  affirmed. 

,  (SO  La.  Ann.  694) 

STATE  V.  BELLARD.    (No.  12,73«.) 

(Supreme  Court  of  Louisiana.     April  18,  1898.) 

Strikino  with  Iktbnt  to  ElLIi^EviDBKOa^ 
Vbrdtot— Assault. 

1.  The  exclamations  of  bystanders  at  the  time 
of  the  commission  of  an  offense,  claimed  in  the 
bill  of  exceptions  'to  characterize  the  act*'  un- 
der investigation,  are  not  (at  least,  as  a  general 
rule)  admissible  as  res  gestae,  and  in  this  case 
were  properly  excluded.  Roscoe  Cr.  Ev.  p.  22; 
State  V.  Oliver,  2  South.  194,  89  La.  Ann.  470; 
State  V.  Ramsey,  20  South.  904,  48  La.  Ann. 
1407. 

2.  The  verdict  of  '*strikhig  with  intent  to  kiir 
will  not  support  the  sentence  for  striking  with 
a  dangerous  weapon  with  intent  to  kill.    Rev. 


St.  88  790,  791,  etc.;  Act  No.  44  of  1890. 
8.  Under  the  charge  for  striking  with  i 
gerous  weapon  with  intent  to  kill  and  murder. 


the  Jury  cannot  convict  of  assault.  Acts  Nos. 
43  and  44  of  1890;  Rev.  St  K  790.  791,  etc.; 
State  V.  Robertson,  20  South.  296,  48  La.  Ann. 
lOtfT. 

4.  In  an  indictment  for  striking  with  a  dan- 
gerous weapon  with  intent  to  kill,  it  suffices 
that  the  intent  is  qualified  by  the  words  "will- 
fully, maliciously,  and  of  his  nuUce  afore- 
thought." State  V.  Bradford,  33  La.  Ann.  021; 
State  V.  Frances,  86  La.  Ann.  336. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  pariah 
of  Acadia;  Gilbert  L.  Dupr6^  Judge.         |_ 
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Udeon  Bellard  was  conyicted  of  striking 
with  Intent  to  kill,  and  appeals.    Reversed. 

E.  P.  Veazie  and  B.  S.  Pugh.  for  appel- 
lant. MUton  J.  Cunningham,  Atty.  Gen., 
and  R.  Lee  Garland,  DIst  Atty.  (Pierre  A. 
Simmons,  Jr.,  of  counsel),  for  the  State. 

MILLER,  J.  The  accused,  sentenced  for 
^'striking  with  Intent  to  kill,"  under  an  in- 
dictment for  "striking  with  a  dangerous 
weapon  with  intent  to  kill  and  murder,** 
takes  this  appeaL  One  of  the  bills  of  ex- 
ception reserved  on  behalf  of  the  accused 
presents  the  question  whether  the  verdict 
of  ''striking  with  intent  to  kiU"  supports  the 
sentence  prescribed  by  the  statute  the  lower 
court  deemed  applicable;  defining  the  of- 
fense of  striking,  thrusting,  stabbing,  or 
cutting  with  a  dangerous  weapon  with  in- 
tent to  kill.  Acts  1890,  No.  44.  This  act, 
as  well  as  Act  No.  43  of  1800,  and  sections 
790,  791,  793,  and  794  of  the  Revised  Stat- 
utes, deals  with  the  different  phases  of 
shooting,  stabbhdg,  etc.,  with  intent  to  kill  or 
murder;  but  "with  a  dangerous  weapon*'  is 
part  of  every  definition  of  the  offense.  The 
verdict  In  this  case  entirely  omits  "with  a 
dangerous  weiqK>n,**  and  is  a  specific  finding, 
— "GuUty  of  striking  with  intent  to  kill.*' 
The  serious  question  is,  can  we  sustain  this 
verdict,  as  conforming  to  the  statute  under 
which  the  lower  court  pronounced  sentence? 
In  other  words,  can  we  supply  '*with  a  danger- 
ous weapon**?  In  a  recent  case  of  an  indict- 
ment under  Act  No.  43  of  1890,  where  the  ver- 
dict was,  "Gttflty,  with  intent  to  kill*'  we  held 
"guilty**  was  qualified  only  in  respect  to  the  in- 
tent; that  is,  there  was  a  verdict  of  guilty  of 
the  charge,  but  a  special  finding  as  to  the  in- 
tent Thus  construed,  the  verdict  conform- 
ed to  Act  No.  44  of  1890,  which  substitutes 
'intent  to  kill"  for  the  more  serious  "intent 
to  murder"  used  in  section  791  of  the  Re- 
vised Statutes  and  Act  No.  44  of  1890.  In 
this  case  we  cannot,  in  any  reasonable  inter- 
pretation of  language,  refer  "guilty**  to  the 
crime  charged,  of  striking  with  a  dangerous 
weapon  with  intent  to  kill  or  murder;  for 
the  finding  is,  "Guilty  of  striking  with  in- 
tent to  kill.**  We  are  forbidden,  in  constru- 
ing the  verdict,  to  go  beyond  the  words  used 
by  the  Jury,  giving  to  the  words  their  nat- 
ural significance;  that  is,  in  this  case  we 
cannot  read  the  verdict  as  guilty  of  striking 
with  a  dangerous  weapon,  when  the  verdict 
is  simply,  "GuUty  of  striking.**  1  Archb.  Cr. 
Law,  p.  608;  State  v.  Patza,  3  La.  Ann.  512; 
State  V.  Davis,  20  La.  Ann.  354;  State  v. 
Burdon,  38  La.  Ann.  357.  In  our  opinion, 
the  verdict  does  not  support  the  sentence. 
In  view  of  the  new  trial  that  must  occur,  we 
deem  it  proper  to  express  our  views  on  the 
questions  raised  by  the  other  bills: 

It  is  insisted  that  the  court  erred  in  ex- 
cluding questions  to  show  exclamations  con- 
temporaneous with  the  shooting,  and  com- 
ing from  the  group  around  the  participants 


in  the  difficulty.  The  exclamations,  tLi  bill 
informs  us,  "characterized  the  act,  showing 
it  was  not  done  by  the  accused,  but  by  oth- 
ers." The  questions  were  excluded  on  the 
ground  that  exclamations  of  third  persons 
were  not  admissible  as  res  gestee.  While 
there  are  expressions  in  some  of  the  text 
writers  that  seem  to  favor  the  admissibility 
of  the  statements  of  third  persons,  as  consti- 
tuting res  gestae,  when  accompanying  the 
crime  under  investigation,  it  must  be  con- 
ceded the  general  rule  is  against  the  admissi- 
bility of  such  statements.  Certainly  in  this 
case  we  find  no  basis  to  recognize  an  excep- 
tion to  the  general  rule.  The  Case  of  Lord 
George  Gordon,  put  by  Prof.  Greenleaf,  cited 
in  argument,  was  his  indictment  for  treason; 
and,  to  illustrate  the  treason,  it  was  essential 
to  show  the  character  of  the  mob  he  headed. 
On  that  view,  the  cries  of  the  mob  were  per- 
mitted to  be  shown.  That  case  does  not  at 
all  s.upport  the  general  proposition  that  the 
statements  of  mere  bystanders,  when  a  dif- 
ficulty occurs,  resulting  in  shooting,  killing, 
or  other  alleged  offenses,  are  to  be  admitted 
as  testimony.  The  exclamation  of  a  partici- 
pant, contemporaneous  with  the  event  to 
which  it  refers,  carries  its  appropriate 
weight  What  comes  from  a  looker  on, 
"characterizing  the  act,*'  as  the  bill  in  this 
case  puts  it,  is  apt  to  express  merely  ills  be- 
lief, or  his  sympathies  or  prejudices.  His 
testimony,  if  he  has  any  actual  knowledge, 
is  attainable,  and  reason  prompts  that  he 
should  be  put  on  the  witness  stand.  Green- 
leaf,  in  stating  the  Case  of  Lord  George  Gor- 
don, with  other  instances,  affirms  the  gen- 
eral rule  that  rejects  all  hearsay  reports  by 
persons  not  produced  as  witnesses.  1  Greenl. 
Ev.  H  108,  124;  Rose.  Cr.  Ev.  p.  22  et  seq. 
Our  own  Jurisprudence  is  on  the  line  of  ex- 
cluding such  statements.  In  one  case,  on  a 
charge  similar  to  that  here,  the  exclamation 
at  the  time  of  the  shooting,  identifying  the 
accused,  and  made  in  his  presence,  was  ad- 
mitted. In  another  case  the  statements  of 
the  third  person,  manifestly  conveying  his 
opinions  and  narrative,  were  excluded;  but 
the  decision  carries  no  implication  that  the 
statements  would  have  been  admissible  if 
not  opinions  and  statements  of  a  past  occur- 
rence. State  V.  Ramsey,  48  La.  Ann.  1407, 
20  South.  904;  State  v.  Desroches,  48  La. 
Ann.  428,  19  South.  250.  We  think  the  cur- 
rent of  our  Jurisprudence,  notwithstanding 
expressions  in  some  cases,  exhibiting  pecul- 
iar features,  indicating  a  contrary  tendency 
is  against  the  admissibility  of  the  testimony 
sought  to  be  introduced  in  this  case;  and 
the  ruling  of  the  lower  court  on  this  point 
we  hold  to  be  correct.  State  v.  Mo'ore,  38 
La.  Ann.  66;  State  v.  Oliver,  39  La.  Ann. 
470,  2  South.  194;  State  v.  Riley,  42  La. 
Ann.  996,  8  South.  469. 

Other  exceptions  relate  to  the  refusal  of 
instructions  asked,  that  under  the  charge  in 
the  indictment  the  Jury  might  return  a  ver- 
dict of  assault,  or  of 
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by  the  argument  to  be  Included  in  the  great- 
er offense  charged.  Rev.  St  §S  793,  796,  797. 
We  considered  this  question,  or,  rather,  a 
question  of  similar  character,  quite  recently^ 
We  reached  a  conclusion  against  the  position 
assumed  on  behalf  of  the  accused  in  this  re- 
spect. We  adhere  to  that  decision.  State 
V.  Robertson,  48  La.  Ann.  1067,  20  South.  296. 
Another  contention  presented  by  the  bills 
is  that  the  indictment  is  defective  in  not 
qualifying  the  striking,  as  well  as  the  in- 
tent, by  the  words,  "willfully,  feloniously, 
and  of  his  malice  aforethought."  The  line 
of  authorities  cited  in  this  connection  refer, 
we  think,  to  the  entire  omission  of  such 
words,  or  to  the  question  of  equivalent  im- 
port where  one  only  of  these  words  is  used. 
State  V.  Williams,  37  La.  Ann.  776;  State  v. 
Green,  42  La.  Ann.  644,  7  South.  793.  Here 
the  pleader  has  used  the  word  "feloniously" 
in  qualifying  the  act,  and  the  appropriate 
words  to  mark  the  intent,  thus:  "Did  felo- 
niously strike  with  a  dangerots  weapon  A. 
B.,  with  intent,  feloniously  and  of  his  malice 
aforethought,  to  kill  and  murder  him,  the 
said  G.  D."  In  our  view,  it  is  unnecessary 
to  introduce  twice  the  words  supposed  to  be 
necessary  first  to  qualify  tne  striking,  and 
then  to  qualify  the  Intent  The  rule  that 
the  common-law  elements  of  the  crime  must 
be  used  when  the  common-law  designation 
of  the  offense  is  used  In  the  statute  is  ob- 
served in  this  case.  The  common-law  desig- 
nation of  the  offense  occurs  In  connection 
with  the  Intent,  and  there  the  pleader  has 
employed  the  words  "willfully,  feloniously, 
and  of  his  malice  aforethought"  Our  own 
decisions  have  sustained  the  indictment  in 
this  form.  State  v.  Bradford,  33  La.  Ann. 
921:  State  v.  Frances,  86  La.  Ann.  336.  It 
is  therefoi-e  ordered,  adjudged,  and  decreed 
that  the  sentence  of  the  lower  court  be 
avoided  and  reversed,  and  that  the  accused 
be  held  for  another  trial,  and  to  abide  the 
result  thereof. 


(60  La.  Ann.  12) 

YOUNG  et  al.  v.  CADE.  Sheriff,  et  al.     (No. 
12,676.) 

(Supreme  Conrt  of  Louisiana.     Jan.  10,  189S.) 

Partition  Sale— Terms— Purchase  bt  Heir. 

1.  When  parties  to  a  litigation  have  agreed 
among  themselves,  as  well  as  by  order  of  court, 
that  the  credit  portions  of  the  purchase  price 
should  be  represented  by  notes  of  the  purchaser 
secured  by  special  mortgage  and  vendor's  privi- 
lege on  the  property  sold,  the  purchaser,  al- 
though one  of  the  heirs  in  a  partition  suit,  can- 
not refuse  to  comply  with  that  portion  of  the 
bid. 

2.  Granting  that  an  heir  in  a  partition  suit, 
who  becomes  a  purchaser  at  the  partition  sale, 
could  not  be  called  upon  to  pay  the  cash  price 
of  the  bid,  that  fact  would  not  justify  such  pur- 
chaser in  asking  a  title  to  the  property  purchas- 
ed, unless  such  purchaser  executed  simultane- 
ously the  notes  called  for  by  the  conditions  of 
the  sale. 


(Syllabus  by  the  Court.) 


Appeal  from  judicial  district  court,  parish  of 
Iberia;  Felix  Voorhles,  Judge. 

Action  by  Clara  Young  and  others  against 
C.  T.  Cade,  sheriff,  and  others,  to  compel  ex- 
ecution of  a  deed.  From  a  Judgment  dis- 
charging the  rule  to  show  cause,  plaintiffs  ap- 
peal.    Affirmed. 

Edouard  Simon  and  Foster  &  Broussard,  for 
appellants.  Walter  J.  Burke  &  Bro.,  for  ap- 
pellees. 

NIOHOLLS,  0.  J.  Plaintiff  aUeged  in  hei 
petition:  That  the  sheriff  of  the  parish  of 
Iberia,  in  the  suit  entitled  "Jasper  Gall  et  al. 
vs.  Amelia  Gall  et  al.,"  on  the  docket  of  the 
district  court  for  Iberia  parish,  in  execution 
of  a  judgment  rendered  hi  said  suit  of  parti- 
tion, adjudicated  to  her  at  public  sale  on  No- 
vember 7,  1896,  certain  property,  which  she 
described,  being  a  portion  of  that  ordered  to 
be  sold  for  partition;  that  out  of  the  proceeds 
of  said  sale  made  that  day  of  the  entire  prop- 
erty disposed  of  to  divers  parties  an  amount  of 
— ^-  dollars  was  to  be  paid  over  to  petitioner, 
one  of  the  parties  to  said  suit,  as  her  share 
thereof;  that  said  sheriff  held  said  proceeds  in 
his  hands  to  be  distributed  among  the  parties 
to  said  suit  by  said  sheriff  by  vhtue  of  said 
judgment  and  a  written  agreement  between 
said  parties  to  said  suit,  whidi  provided  that 
said  fund  should  not  be  turned  over  to  the 
notary  public  appohited  by  the  court  in  said 
judgment;  that  said  sheriff  had  sufficient  funds 
in  his  hands  to  be  applied  to  the  payment  of 
the  money  due  on  her  bid  fbr  said  property,  and 
that  at  divers  times  the  sheriff  was  called  upon 
and  positively  requested  by  petitioner  to  make 
out  and  deliver  to  her  a  titie  deed,  which  he 
was  bound  to  execute  and  deliver  to  her  under 
the  circumstances  above  mentioned;  that  he 
had  constantly  refused  and  oonttaiued  to  re- 
fuse to  do  BO  without  any  lawful  excuse  for 
so  doing;  that  she  caused  to  be  tendered  the 
amount,  and  offered  to  comply  with  the  terms 
of  the  purchase  price;  that  she  was,  therefore, 
compelled  to  pray  to  have  Issued  by  the  court 
a  rule  to  be  served  on  the  sheriff  to  show  cause 
why  he  should  not  execute  in  favor  of  peti- 
tioner a  title  deed  of  the  property  adjudicated 
to  her,  and  that  she  prayed  accordhigly*  The 
sheriff  answered,  pleading  first  the  general  is- 
sue. He  then  averred  that  in  the  suit  referred 
to  in  plaintilTs  petition  the  judgment  therein  • 
ordered  the  sale  of  the  property  to  be  parti< 
tioned  to  be  made  by  a  public  auctioneer,  but 
that  subsequentiy,  and  in  execution  thereof, 
the  parties  to  this  suit  entered  into  a  written 
agreement,  whereby  the  sheriff  was  authorized 
to  sell  the  said  property  at  public  sale,  acting 
as  agent  of  all  parties  in  interest,  observing  in 
other  respects,  save  as  he  would  thereafter 
mention,  the  terms  of  the  judgment  rendered 
in  the  suit;  that  to  that  extent  he  was  made 
their  private  agent  for  the  sale  of  their  lands 
under  the  terms  and  conditions  as  set  forth  in 
the  advertisement  under  which  the  sale  took 
place;  that  the  agreement  referred  to  was  a 
record  in  the  clerk's  cif|fi^eH^^^§^" 
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lost  or  midlald;  that  the  property  referred  to 
In  the  rule  was  adjudicated  by  him  to  Mrs. 
Clara  Toung,  but  that  she  failed  to  comedy 
with  her  bid,  nor  had  she  ever  made  a  l^^l 
tender  of  the  amount  due  by  h^.  Heayerred 
that  whatever  proceeds  he  received  from  the 
sale  of  the  property  on  that  day  he  transferred 
according  to  the  terms  of  the  judgment  (which 
he  was,  under  the  power  of  attorney  given  him, 
directed  to  observe)  to  the  notary  who  was 
directed  by  the  court  to  make  such  partition 
as  was  to  be  made  between  the  parties  in  in- 
terest, and  that  he  had  no  right  to  make  a 
partition  between  -  those  parties,  and  had  no 
fund  wherewith  to  pay  the  amount  due  by 
Mrs.  Clara  Young;  that  the  suit  in  which  he 
was  appointed  an  agent  to  make  sale  was  one 
of  partition  between  Jaq)er  Gail,  the  surviving 
husband  In  community,  and  the  heirs  of  bis  de- 
ceased wife;  that  said  Jasper  Gall  was  in- 
solvent, and  that  many  oppositions  were  filed, 
claiming  to  be  paid,  out  of  the  proceeds  of  the 
sale,  the  share  coming  to  him,  for  a  variety  of 
claims  far  in  excess  of  any  amount  which  may 
have  come  to  him  through  those  sales,  and 
that  plaintiff  did  not  offer  to  pay  defendant 
the  proportion  of  the  amount  of  her  bid,  or,  In- 
deed, any  other  amount,  to  respondent;  that 
subsequent  to  the  sale  under  a  writ  of  fieri 
facias  in  the  suit  entitled  **John  Bussey  vs. 
Jasper  Gall  et  al.,*'  on  the  docket  of  the  Iberia 
court,  respondent  had,  under  orders  of  that 
court,  seized  and  sold  this  property  to  Frank 
B.  Williams  and  William  Kyle,  who,  having 
compiled  with  the  terms  of  their  bid  at  said 
sale,  had  had  a  deed  of  sale  given  to  them, 
and  that  respondent  was  without  right  or  au- 
thority hi  any  manner  to  comply  with  the  de- 
mand of  the  plaintiff  in  rule;  that  plaintiff  had 
repeatedly  recognized  that  Dulaney,  notary 
public,  was  the  party  appointed  by  the  court 
in  the  partition  proceedings  under  which  she 
claimed  title  to  conduct  the  partition  proceed- 
ings between  the  heirs,  and  that  she  had  rec* 
ognized  his  custody  of  all  the  funds  which 
she  alleged  in  her  rule  to  be  in  respondent's 
hands,  and  that  she  was  estopped  In  the  pro- 
ceedings, as  would  appear  on  trial.  The  dis- 
trict court  discharged  the  rule,  reserving  plaln- 
tifTs  right  to  be  exercised  hereafter  as  best 
she  might  The  court  stated  that  the  prop- 
erty for  which  plaintiff  sought  to  have  the 
sheriff  execute  to  her  a  deed  had  been  adjudi- 
cated and  delivered  to  one  Williams  on  the 
17th  April,  1897  (after  the  date  of  the  parti- 
tion sale),  who  held  it  under  a  recorded  title; 
that  any  decree  that  the  court  would  render, 
ordering  the  sheriff  to  execute  a  deed  to  plain- 
tiff, would  in  no  wise  affect  the  title  of  Wil- 
liams to  that  property,  inasmuch  as  the  sheriff 
could  not  place  her  In  possession  without  oust- 
ing WiUiams;  that  to  give  a  deed  to  the  plain- 
tiff would  be  vain,  and  leave  matters  as  un- 
decided as  ever;  that  there  would  still  be  a 
clashing  of  proprietary  rights  between  Mrs. 
Young  and  Williams,— a  question  of  title  to  an 
Immovable,  not  to  be  finally  adjudicated  upon 
by  rule,  but  by  an  ordinary  action;    that  the 


adjudication  of  the  sheriff  at  a  Judicial  sale 
was  in  Itself  title,  and  the  act  of  sale  added 
nothing  to  its  force,  and  being  merely  intended 
to  offer  proof  of  it  (Code  Prac.  art  695);  that 
there  was  no  question  that  one  heir  purchasing 
property  at  a  succession  or  partition  sale  was 
not  obliged  to  pay  the  purchase  price  until  a 
liquidation  be  had  to  ascertain  the  share  com- 
ing to  hhn  (Rev.  Civ.  Code,  arts.  1343,  2G25), 
but  that  the  court  expressed  no  opinion  as  to 
the  obligation  of  the  heir  to  furnish  her  notes 
for  the  purchase  price,  which  are  subsequently 
extinguished  pro  tanto  by  the  share  coming  to 
the  purchaser  when  ascertained  by  the  final 
liquidation;  that  no  steps  had  been  taken  by 
the  plaintiff  to  compel  the  sheriff  either  to  cor- 
rect his  procte  verbal  of  sale  of  November  6, 

1896,  or  to  complete  his  adjudication  with  a 
deed  or  act  of  sale  Immediately  aft^  that  sale; 
that  no  legal  proceedings  were  instituted  by 
her  to  prevent  the  sale  of  that  property  to 
Williams  by  the  sheriff  on  the  17th  of  April, 

1897,  after  the  same  property  now  daUned  had 
been  seized  anew,  and  sold  by  order  of  court, 
in  execution  of  a  Judgment  of  Bussey  against 
Jasper  Gall,  the  only  step  taken  by  plaintiff 
being  to  protest  against  the  sale  on  the  17th 
of  April,  on  which  day  the  property  was  trans- 
ferred and  delivered  to  Williams.  Plaintiff  ap- 
pealed. 

The  evidence  showed  that  in  a  partition 
suit  between  J.  Gall  and  the  heirs  of  his  de- 
ceased wife  certain  property  was  ordered  by 
the  district  court  for  Iberia  parish,  on  the 
2d  day  of  October,  1896»  to  be  sold,  for  the 
purpose  of  effecting  a  settlement  between 
them.  Tho  property  went  to  sale  on  the 
7th  of  November,  1896,  under  an  advertise- 
ment which  declared  the  terms  and  condi- 
tions to  be:  'The  interest  of  J.  Gall  In  each 
tract  would  be  sold  for  cash.  The  interest 
of  Sylvanus  Gall  in  each  tract  would  be  sold 
for  cash.  The  interests  of  the  other  heirs 
would  be  sold  one-third  cash^  and  the  bal- 
ance in  one  and  two  years;  the  credits  repre- 
sented by  notes  bearing  eight  per  cent  In- 
terest, secured  by  special  mortgage,  and 
vendor's  lien  on  the  property  sold,  with  ten 
per  cent  attorney's  fees  In  case  of  suit" 
The  sheriff,  upon  a  day  not  stated  therein, 
made  out  a  procds  verbal  of  the  sale  of  the 
properties,  which  was  recorded  in  the  con- 
veyance book  of  the  parish  of  Iberia,  from 
which  it  appears  that  the  property  adver- 
tised was  adjudicated  to  Williams  and  Kyle, 
Jacob  Davis,  J.  £3.  Leitmeyer,  and  Mrs. 
Clara  Young,  plaintiff,  and  that  the  three 
former  complied  with  their  bids  by  paying 
cash,  and  furnishing  notes  with  mortgage 
as  required  by  the  terms  and  conditions, 
and  that  In  consequence  the  sheriff  trans- 
ferred to  these  purchasers  the  title  to  the 
properties  bought  by  them.  The  procds 
verbal  recites  the  fact  that  the  two  proper- 
ties, a  title  to  which  plaintiff  claims  in  these 
proceedings,  had  been  adjudicated  to  the 
plaintiff,  but  this  recital  is  accompanied  by 
the  statement  that  "lots  15  andj^l^^diii^i- 
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cated  to  Mrs.  Clara  Young,  are  not  included 
herein,  as  she  has  failed  to  pay  the  amount 
bid  by  her."  The  adjudication  to  Leitmeyer 
Is  referred  to  as  "lot  No.  14,"  and  in  refer- 
ence to  the  same  it  is  recited  that  "lot  No. 
14,  adjudicated  to  J.  E.  Leitmeyer,  was  not 
included  in  the  transfer,  he  having  enjoined 
the  payment  of  its  purchase  price  pending 
action  of  the  district  court  on  his  third  op- 
position." At  the  foot  of  his  proems  verbal 
is  found  a  P.  S.  to  the  following  effect:  "It 
is  agreed  and  accepted  by  all  parties  con- 
cerned that  the  purchasers  pay  the  entire 
amount  of  the  purchase  price,  and,  in  ac- 
cordance with  said  agreement,  F.  B.  Wil- 
liams and  William  Kyle  paid  the  sum  of 
ten  thousand  and  seventy  dollars,  and  J. 
Davis  paid  eleven  hundred  and  fifty  dollars 
by  check  on  the  New  Iberia  National  Bank 
at  sight,"— signed  "F.  J.  Mestayer,  Dty. 
Sheriff."  Prior  to  the  sale  of  the  7th  of 
November,  1893,  a  large  number  of  persons 
intervened  in  the  partition  proceedings  by 
third  opposition,  prayhig  that  the  court  di- 
rect the  sheriff  to  hold  in  his  hands  the 
amounts  of  their  respective  claims.  These 
oppositions  were  principally  directed  against 
the  interests  of  Jasper  Gall  and  Sylvanus 
Gall,  but  one  was  directed  against  the  in- 
terest of  Mrs.  Young,  plaintiff.  The  oppo- 
sition of  Leitmeyer  claimed  a  priority  of 
payment  to  the  extent  of  his  demand  over 
all  parties  in  interest.  It  was  under  these 
circumstances  that  the  sheriff  declined  in  his 
proems  verbal  to  transfer  to  Mrs.  Young  the 
properties  adjudicated  to  her  as  he  had  those 
adjudicated  to  Williams  and  Kyle.  On  the 
17th  of  April,  1807,  the  interests  of  Jasper 
Gall  and  Sylvanus  Gall  in  the  two  lots  which 
were  adjudicated  to  Mrs.  Young  under  the 
circumstances  stated  were  sold  to  F.  B.  Wil- 
liams under  a  seizure  made  thereof  in  the 
suit  of  Bussey  against  Gall  et  aL  Williams 
complied  with  his  bid,  and  a  title  was  made 
to  him  under  the  adjudication  to  him.  On 
the  trial  of  the  rule  the  husband  of  the  plain- 
tiff was  placed  upon  the  stand  as  a  witness 
for  her.  In  his  testimony  he  stated  that  he 
had,  as  her  agent,  bid  upon  the  property 
claimed  by  her  the  sum  of  $2,080;  that  it 
was  adjudicated  to  his  wife;  that  after  the 
sale  he  had  requested  the  sheriff  several 
times  to  make  a  title  to  his  wife,  which  he 
refused  to  do;  that  he  finally  demanded  it 
of  him;  that  when  he  made  such  demand 
he  told  the  sheriff  he  was  ready  to  pay  him 
the  balance  of  the  price  after  crediting  the 
purchase  with  the  amount  of  money  in  his 
hands  for  Mrs.  Young;  that  he  told  him  he 
was  ready  to  settle  with  him  in  presence  of 
Mr,  Gam  mack,  when  he  called  for  that  pur- 
pose; that  the  sheriff  told  him  he  would  let 
him  know  later;  that  later  he  declined  to 
give  the  title,  without  assigning  any  reason; 
that  when  he  made  the  demand  he  told  the 
sheriff  that  under  an  agreement  signed  by 
all  parties  he  had  been  given  fuU  power  to 
make  the  sale,  make  title,  and  settle  with 


each  heir  their  respective  portions.  On 
cross-examination  he  stated  that  he  did  not 
make  any  offer  to  pay  the  sheriff  any  spe- 
cific Buiji  of  money;  that  he  did  not  do  so 
from  the  fact  that  he  did  not  know  the 
amount  the  property  would  get  credit  for; 
that  he  wanted  the  sheriff  to  credit  the  prop- 
erty with  the  amount  he  had  in  his  hands, 
and  that  then  he  was  ready  to  pay  him  the 
balance;  that  that  was  what  he  told  him; 
that  he  took  to  him  no  sum  of  money  what- 
ever, and  made  no  tender  of  any;  he  did 
not  do  so  from  the  fact  that  he  did  not  know 
what  particular  amount  it  would  be;  that 
he  knew  about  what  it  would  be,  and,  after 
the  sheriff  would  have  told  witness  what  it 
was,  he  was  ready  to  pay  the  balance. 

The  only  question  we  have  to  deal  with  is 
whether  plaintiff  had  the  legal  right  to  ex- 
act of  the  sheriff  who  made  the  sales  of  the 
7th  of  November,  1896,  a  title  deed  to  the 
property  adjudicated  to  her  under  the  cir- 
cumstances of  this  particular  case.  We  do 
not  find  the  sheriff  to  have  been  either  char- 
ged with  the  duty  of  making  a  partition  be- 
tween Jasper  Gall  and  the  heirs  of  his  wife, 
or  authorized  to  do  so.  If  the  husband  of 
the  plaintiff— one  of  the  parties  in  interest- 
did  not  know  what  amount  his  wife  was 
called  upon  to  pay  in  order  to  obtain  a  title 
(granting  that  under  the  circumstances  of 
this  case  the  sheriff  could  have  claimed  any- 
thing less  of  her  than  a  compliance  with 
her  bid),  he  certainly  could  not  expect  the 
sheriff  to  be  Informed  upon  that  subject. 
We  are  not  called  on  to  discuss  generally  the 
extent  of  the  rights  which  can  be  exercised 
by  heirs  under  the  privilege  granted  them 
under  articles  1343  and  2625  of  the  Revised 
Civil  Code.  The  parties  to  this  litigation 
had,  by  express  agreement  among  them- 
selves, as  well  as  by  order  of  court,  declared 
that  the  credit  portions  of  the  purchase  price 
should  be  represented  by  notes  of  the  pur- 
chaser, secured  by  special  mortgage  ftnd 
vendor's  privilege  on  the  property  purchased. 
We  see  no  ground  upon  which  plaintiff's 
wife  could  have  refused  to  have  compiled 
with  that  portion,  at  least,  of  the  bid.  The 
heirs  respectively  had  the  right  to  protect 
themselves  from  litigation  which  might  pos- 
sibly arise  from  having  a  title  acquired  by 
any  one  of  the  heirs  through  the  sale  spread 
upon  the  records  without  the  act  of  sale  de- 
claring on  its  face  that  the  price  was  se- 
cured by  special  mortgage  and  vendor's 
privilege;  and  the  sheriff,  as  an  officer,  could 
not  waive  the  rights  of  any  of  these  parties. 
Plaintiff  was  not  forced  to  an  immediate 
payment  of  her  bid.  Through  these  notes 
she  would  have  obtained  the  full  time  which 
the  parties  agreed  purchasers  should  have. 
Granting  it  to  be  true  that  plaintiff,  as  an 
heir,  was  not  called  upon  to  pay  the  cash 
portion  of  her  bid,  that  fact  would  not  justi- 
fy her  in  asking  a  title  unless  she  should 
simultaneously  execute  the  notes  called  for 
by  the  conditions  of 
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We  have  so  far  considered  the  situation 
as  one  purely  between  the  heirs  themselves; 
that  is,  independently  of  the  fact  that  nu« 
nierous  third  oppositions  were  filed  in  this 
proceeding,  requiring  the  sheriff  to  hold  in 
his  hands  the  amounts  named.  The  legal 
complications  which  would  arise  from  sus- 
taining pretensions  such  as  are  advanced  by 
the  plaintiff  in  this  case,  and  the  danger 
which  the  sheriff  would  run  by  departing 
from  orders  of  court  which  he  was  bound  to 
obey,  so  manifestly  show  the  correctness  of 
that  officer's  refusal  to  make  to  the  plamtiff 
the  title  she  claims  under  the  circumstances 
shown  that  we  do  not  think  it  necessary  to 
discuss  the  subject  at  length.  It  is  possible 
that  the  situation  may  be  such  as  that  plain- 
tiff will  ultimately  obtain  the  benefit  of  her 
bid  upon  the  property  hi  controversy  under 
her  bid,  but  that  is  a  matter  not  before  us 
as  matters  stand  and  with  the  parties  before 
us.  The  judgment  of  the  district  court  is 
afi^med. 


(60  La.   Ann.  469) 

STATE  ex  rel.  FORD  ▼.  TAYLOR,  Justice 

of  the  Peace.    (No.  12,788.) 
(Supreme  Court  of  Louisiana.     April  18,  1808.) 

JUDGVBNIV-EZBODTION. 

A  judgment  and  execution  sale  which  are 
founded  upon  a  citation  and  writ  of  attachment 
which  have  never  been  served  in  any  manner 
upon  the  defendant  temporarily  absent  will  be 
Mid  void,  in  the  exercise  of  the  supervisory  pow- 
er of  the  supreme  court  by  the  writ  of  certio- 
rari. 
(Syllabus  by  the  Ourt) 

Application  for  writ  of  certiorari  by  the 
state,  on  the  relation  of  L.  D.  Ford,  against 
S.  M.  Taylor,  justice  of  the  peace.  Pro- 
Ylsional  writ  made  absolute. 

0.  P.  Thornhni,  for  relator.  S.  M.  Taylor, 
pro  se. 

WATBJNS,  J.  Relator  alleges  that,  not- 
withstanding he  was  a  resident  and  citizen 
of  the  parish  of  Rapides,  having  perma- 
nently removed  there  from  the  parish  of 
Caldwell,  one  A.  D.  McFarland  instituted  a 
suit  against  him  for  the  sum  of  $4.75  in  the 
court  of  the  respondent,  a  justice  of  the 
peace  for  the  Fifth  ward  of  the  parish  of 
Caldwell;'  said  suit  having  been  accompanied 
by  an  attachment  predicated  on  the  allega- 
tion that  he  was  about  to  remove  from  the 
state  permanently.  He  avers  that,  under 
said  writ,  his  property  was  seized,  and 
that  the  only  notice  of  any  kind  that  was 
attempted  to  be  served  was  the  posting  of 
a  citation  on  a  church  edifice  called  "Pales- 
tine," which  was  in  the  vicinity  of  the  court, 
and  that  thereupon  the  respondent  tried  the 
cause,  and  rendered  judgment  against  him 
by  default,  in  favor  of  the  plaintiff,  for  the 
amount  ot  his  demand;  that  under  said 
judgment  an  execution  was  Issued,  his  prop- 
erty seized  and  sold,  "without  any  notice, 
legal  or  otherwise,  having  been  given  him"; 


and  he  charges  "that  all  the  acts  and  things 
done  in  the  premises  by  the  respondent  and 
his  constable  were  illegal,  null,  and  void,  be- 
cause they  had  no  jurisdiction  of  his  person, 
and  because  no  citation  or  notice  of  the 
aforesaid  proceedings  was  given  him,  •  •  • 
and  he  was  in  total  ignorance  thereof  at  the 
time,  and  until  his  property  had  been  sold." 
He  alleges  that,  the  judgment  being  unap- 
pealable, his  only  redress  is  by  resort  to  the 
supervisory  writ  of  certiorari;  and  his  prayer 
is  that  the  respondent  be  compelled  to  send 
the  original  proceedings  up  to  this  court,  to 
the  end  that  their  legality  and  validity  be 
tested,  and  on  final  hearing  that  same  be 
annulled.  In  his  return,  ihe  respondent 
avers  that  he  produces  and  files  a  certified 
exemplification  of  said  record  in  obedience 
to  the  order  of  the  court;  and  he  affirms 
that,  at  the  time  of  the  filing  of  said  suit, 
the  relator  was  a  resident  and  citizen  of  the 
parish  of  CaldweU,  temporarily  absent  from 
the  parish,  "doing  day  labor  at  Alexandria, 
La.,  and  was  fully  apprised  of  the  proceed- 
ings had  against  his  property  in  the  above- 
entitled  cause,  by  letters  mailed  to  him  by 
a  brother  who  resided  at  the  time  in  the  im- 
mediate vicinity  of  the  property  seized  and 
sold."  The  respondent  further  returns  "that 
relator's  failure  to  appear  and  defend  the 
suit  above  named  Is  and  was  upon  the  as- 
sumption that,  if  he  failed  to  appear,  he 
would  be,  under  the  law,  awarded  heavy 
damages  against  him  and  the  plaintiff."  The 
transcript  which  is  appended  to  the  return 
shows  that  the  citation  was  served  by  post- 
ing same  "on  the  late  residence  of  L.  D. 
Ford,"  the  relator,  but  it  does  not  show  any 
service  whatever  of  the  writ  of  attachment; 
that  upon  the  foregoing  proceedings  a  judg- 
ment was  rendered  against  the  relator,  who 
was  absent,  by  default,  but  there  is  nothing 
therein  recited  with  reference  to  the  attach- 
ment having  been  either  dissolved  or  sus- 
tained; that  soon  afterwards  an  execution 
was  issued,  and  relator's  property  was  there- 
under seized,  and  that  the  notice  of  seizure 
was  served  by  "posting  same  on  the  resi- 
dence of  L.  D.  Ford,"  the  relator;  that,  after 
due  advertisement  and  appraisement,  said 
property  was  advertised  and  sold. 

Conceding  all  that  is  claimed  in  the  re- 
turn of  the  respondent,  it  is  evident  that  his 
proceedings  were  altogether  illegal  and  ir- 
regular; for  admitting  that  the  relator's  resi- 
dence afLd  domicile  were  in  the  parish  of 
Caldwell,  and  that  he  was  only  temporarily 
in  the  parish  of  Rapides,  it  became  essential 
that  he  should  have  been  cited  as  a  resident 
citizen,  in  order  to  constitute  the  subsequent 
judgment  and  execution  sale  legal  and  valid. 
On  the  contrary,  it  clearly  appears  that  there 
was  no  legal  service  of  the  citation  or  writ 
of  attachment  of  any  kind  that  was  at  all 
effective.  The  relator's  demand  must  be 
sustained.  It  Is  therefore  ordered  and  de- 
creed that  the  relator's  demand  be  sustained, 
and  the  provisional  writ  of  certiorari  made 
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&b8olnte,  and  that  the  atteged  Judicial  pro- 
ceedings which  are  complained  of  be  an- 
nnlledt  at  the  cost  of  the  respondent 


(50  La.  Ann.  466) 

STATE  T.  ROBERTSON.    (No.  12,769.) 

(Supreme  Oourt  of  Louisiana.     April  IS,  1898.) 

Cbimiral  Law— Appbai/— Jurt— Custodt— Ih- 

DIOTMBKT—  If  DRDSR. 

1.  A  general  arerment  not  sufficient.  The  al- 
legation that  the  verdict  was  contrary  to  the 
law  and  the  evidence  does  not  present  of  itself 
%  question  for  review  on  appeal. 

2.  Not  properly  influenced.  Where  there  was 
ao  ground  to  suspect  (though  alleged)  that  the 
Junr  had  been  improperly  influenced,  the  verdict 
and  sentence  must  remain  as  returned. 

8.  Sherifif  in  charge  of  Jury.  Oommunicatfons 
between  the  jurors  and  the  officer  in  whose 
charge  they  were  afford  no  ground  for  a  new 
trial,  where  it  does  not  appear  that  prejudice 
resulted. 

4.  Indictment  contained  all  essential  allega- 
tions. The  terms  of  the  indictment  technically 
charged  the  offense,  and  brought  the  case  with- 
in the  provisions  of  the  statute. 

6.  The  omission  of  the  words  'in  the  peace 
of  the  sUte"  did  not  vitiate  the  indictment 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St  Helena;  Robert  R.  Reid,  Judge. 

Adam  Robertson  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Milton  J.  Cunningham,  Atty.  Gen.,  and 
Duncan  S,  Kemp,  Dist  Atty.  (Pierre  A.  Sim- 
mons, Jr.,  of  counsel),  for  the  State. 

BREAUX,  J.  The  defendant  waa  charged 
with  murder.  He  was  tried,  and  found  guil- 
ty as  charged,  and  condemned  to  suffer  the 
extreme  penalty  of  the  law.  From  the  ver- 
dict of  the  Jury  and  sentence  of  the  court,  he 
prosecutes  this  appeal.  He  is  not  here  rep- 
resented by  counsel  A  motion  in  his  behalf 
waa  filed  in  the  district  court  for  a  new 
triaL  The  grounds  of  the  motion  were  that 
the  verdict  of  the  jury  was  contrary  to  the 
law  and  the  ^idence;  that  undue  influence 
waa  brought  to  bear  upon  the  Jury  to  com- 
pel it  to  find  a  verdict  of  guilty;  that  im- 
proper communication  was  had  with  the  jury 
to  influence  a  verdict 

The  first  objection,  that  the  verdict  waa 
contrary  to  law  and  the  evidence,  we  take 
It  was  raised  as  preliminary  to  the  objec- 
tions that  follow.  Considered  as  an  inde- 
pendent proposition,  It  has  always  been  held 
that  a  motion  on  the  single  ground. that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence does  not  present  a  questbn  for  review  on 
appeal. 

Passing  to  the  second  ground  set  forth  In 
the  motion,  vhs.  undue  influence  upon  the 
Jury,  the  trial  Judge,  In  his  statement  incor- 
porated In  the  bill  of  exceptions,  declared 
that  there  waa  no  improper  influence  brought 
to  bear  on  the  Jury;  that  a  large  number  of 
persons  were  present  to  see  the  trial  of  the 
accused;  that  they  remained  In  the  court 
yard  after  the  Jury  had  retired;  that  the  Jury 


room  has  windows  from  which  the  Jury  conld 
see  persons  In  the  court  yard;  that  due  to 
the  construction  of  the  building,  their  removal 
to  any  other  room  could  not  have  prevented  the 
Jurors  from  seeing  those  persons  who  were  In 
the  yard;  that  it  was  not  suggested,  nor  was  It 
a  fact  that  these  persons  In  the  court  yard 
were  riotous  or  disorderly.  The  record  fur- 
ther discloses  that  they  did  not  hold  any 
communication  with  the  Jury;  that  there 
was  absolute  freedom  from  all  interference 
with  the  trial,  and  not  the  least  demonstration; 
and  that  those  present  conductcri  themselves 
quietly  and  In  a  most  orderly  manner;  that 
the  accused  was  fairly  tried  and  convicted. 
It  appears  that  the  sheriff  and  his  deputy 
were  the  only  witnesses  aa  relates  to  the 
Jury  and  improper  influence  charged.  Their 
testimony  supports  the  statement  of  the  dis- 
trict judge  as  above  given  In  regard  to  the 
conduct  of  those  present  They  were  ques- 
tioned and  testifled  as  to  the  orderly  be- 
havior of  those  present  and  the  total  absence 
of  any  influence  whatever  against  the  ac- 
cused. There  was  no  warrant  for  the  charge 
of  improper  influence  of  persons  present  at 
the  trial  Nearly  always  at  the  trial  of  crim- 
inal cases  of  great  moment  In  the  community 
persons  assemble  to  witness  the  trial.  Of 
itself  the  assembly  of  persons  offers  no 
ground  for  complaint  on  the  score  of  preju- 
dice to  the  accused.  This  court  is  not  to 
assume  that  the  jurors  were  put  In  fear  by 
the  mere  presence  of  a  number  of  persons^ 
The  record  does  not  disclose  that  the  as- 
sembled persons  were  moved  by  any  other 
desire  than  to  witness  the  trial  The  evi- 
dence does  not  suggest  the  least  ground  upon 
which  injury  can  be  presumed.  It  was  not 
shown  that  a  word  waa  uttered,  or  that  the 
least  gesture  was  made  while  the  Jury  waa 
hi  the  room  deliberating.  After  a  careful 
consideration  of  the  statement  of  the  district 
Judge  and  of  the  evidence  of  the  sheriff  and 
deputy,  we  arrived  at  the  conclusion  that  the 
objection  offers  no  basis  upon  which  to  reverse 
the  verdict  of  the  jury. 

This  conclusion  brings  us  to  the  next 
ground  urged  by  motion  for  a  new  trial,  vis. 
communication  with  the  jury.  This  charge 
was  leveled  against  the  sheriff.  He  had  been 
intrusted  by  the  court  with  the  custody  and 
care  of  the  jury  by  the  judge.  Hie  jury 
retired  to  the  room  of  deliberation  on  Sat- 
urday afternooiL  Some  time  after,  about 
two  hours,  the  sheriff  asked  them  If  they 
wished  supper.  This  inquiry  led  to  some 
conversation  between  him  and  the  members 
of  the  jiiry.  In  which  he  said  to  them  that, 
unless  they  agreed  and  found  a  verdict  by 
8  o'clock,  they  would  have  to  remain  over 
untU  Monday  morning.  Eight  o'clock,  it  ap- 
pears, was  the  usual  hour  .of  the  court's  ad- 
journment This  officer  stated  that  he  did 
not  know  at  the  time  whether  or  not  the  jury 
had  agreed  upon  a  verdict  It  does  not  ap- 
pear that  he  waa  present  while  the  jury  was 
deliberating.  It  la  not  suggested  that  he 
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Bought,  hj  speaking  to  them  as  he  did  in 
regard  to  the  adjournment  of  the  court,  In. 
any  respect  to  influence  the  minds  of  the 
Jurors.  While  we  must  hold  that  all  com- 
munications between  Jurors  and  officers  of 
court  should  be  as  much  as  possible  restrict- 
ed, yet  we  are  constrained  to  hold  that  such 
information  as  was  given  in  this  case  was 
not  ground  for  a  new  triaL  In  a  case  pre- 
senting a  similar  question  it  was  decided, 
"where  the  officer  told  them  that,  unless  they 
agreed,  they  would  be  detained  until  the  next 
day  at  noon,**  this,  though  improper,  was  held 
not  sufficient  to  avoid  the  verdict,  ''since  it 
did  not  amount  to  an  Illegal  restraint  of  the 
jury/*    2  Thomp.  Trials,  p.  1918,  i  255a 

We  pass  to  defendant's  motion  in  arrest  of 
judgment,  presenting  grounds  of  objection: 
That  he  was  not  charged  with  any  crime  un- 
der the  laws  of  the  state;  that  the  indict- 
ment did  not  state  that  the  deceased  was  in 
the  peace  of  the  state. 

With  reference  to  the  first  objection,  the 
Indictment  contains  every  essential  recftaL 
It  charges.  In  the  language  of  the  hiw,  that 
the  defendant,  at  time  stated,  in  the  parish 
of  St.  Helena,  willfully,  feloniously,  and  of 
his  malice  aforethought,  did  kill  and  murder 
James  A.  Carrilth.  Nothing  else  was  needed 
to  make  a  complete  and  valid  indictment. 

It  has  been,  as  to  the  second  ground  of  the 
motion  in  arrest,  repeatedly  held  by  this  court 
that  the  absence  of  the  allegation  "in  the 
peace  of  the  state*'  is  not  ground  for  an  ar- 
rest of  Judgment  State  v.  Vincent,  36  La. 
Ann.  772,  and  decisions  cited;  State  v.  Si- 
mlen.  Id.  024;  State  v.  Sonnier,  88  La.  Ann. 
962.  This  completes  the  review  of  every 
objection.  We  found  no  ground  upon  which 
the  accused  can  be  granted  a  new  triaL 
There  is  nothing  hi  the  proceedings  indicat- 
ing that  the  law  has  not  been  complied  with 
Sn  every  respect  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  verdict  sen- 
tence, and  jQdgment  appealed  from  are  af- 
flrmed« 


(60  La.  Ann.  468) 

STATtf  V.  COROORAN.    (No.  12,793.) 

(Supreme  Ck>art  of  Louisiana.    April  18,  1898.) 

Cbikikal  Law— Revibw  on  Appbal— Impbaoh- 

MSNT  OF  Verdict— Public  Polict. 

LThis  court  has  no  jurisdiction  to  review 

the  facts  on  which  the  verdict  in  a  criminal 

cause  rests. 

2.  A  juror  cannot  be  heard  to  impeach  his 
own  verdict  Nor  can  this  be  done  indirectly, 
through  a  third  person  testifying  to  remarks 
made  by  a  juror  after  the  verdict. 

3.  The  law  and  motives  of  public  policy  alike 
exclude  such  testimony. 

(Syllabna  by  the  Court) 

Appeal  from  criminal  district  court  parish 
•f  Orleans;  James  C.  Molse,  Judge. 

Eugene  O)rcoran  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

William  J.  Hennessey,  for  appellant.  Mil- 
ton J.  Cunningham,  Atty.  Gen.,  and  Robert  H. 


Marr,  Dist  Atty.  (Pierre  A  Simmons,  Jr^  of 
counsel),  for  the  State. 

BLANC:OSARD,  J.  The  accused,  convicted 
of  robbery,  appeals  from  a  sentence  of  15 
months  at  hard  labor.  He  alleges  error  in  the 
ruling  of  the  trial  court  denying  his  original 
and  supplemental  motions  for  a  new  trial, 
and  in  the  ruling  denying  his  motion  in  arrest 
of  Judgment  The  several  grounds  urged  in 
the  original  motion  for  new  trial  are  predi- 
cated upon  the  contention  that  certain  facts 
necessary  to  establish  defendant's  guilt  were 
not  proven.  Hie  trial  Judge,  exercising  the 
discretion  vested  in  him  by  law,  refused  the 
application.  It  does  not  appear  that  this  dis- 
cretion has  been  abused,  and  it  Is  well  estab- 
lished that  this  court  will  not  interfere  with 
such  rulings,  unless  manifestly  erroneous. 
State  V.  Moreau,  50  La.  Ann.  8,  22  South.  966. 
Nor  has  this  court  Jurisdiction  to  review  the 
facts  on  which  the  verdict  rests.  State  v. 
Cook,  42  La.  Ann.  88,  7  South.  64;  State  v. 
Seiley,  41  La.  Ann.  145,  6  South.  571;  State 
V.  Nelson,  82  La.  Ann.  844;  State  v.  Des- 
champs,  42  La.  Ann.  575,  7  South.  703. 

The  ground  urged  in  the  supplemental  mo- 
tion for  new  trial  is  that  one  of  the  Jurors 
(naming  him)  who  sat  in  the  trial  of  the  case, 
after  leaving  the  Jury  room,  told  one  Mona- 
ghan  that  he  (the  Juror)  would  have  held  out 
for  the  defendant  and  not  consented  to  con- 
vict him,  had  it  not  been  that  by  so  doing  he 
would  lose  '^Is  Job,"  or  was  apprehensive 
that  he  would  lose  his  Job,— meaning  the  place 
in  service  or  employment  he  was  then  filling. 
It  is  contended  that  by  reason  of  the  bias  and 
extraneous  Influence  thus  controlling  him,  this 
Juror  disregarded  and  Ignored  the  charge  of 
the  court  as  well  as  his  oath,  and  the  verdict 
is  vitiated.  On  the  hearing  of  the  motion, 
Monaghan  was  sworn  as  a  witness,  being  ten- 
dered by  the  accused  to  prove  its  averments. 
The  state  objected  to  the  evidence  sought  to 
be  adduced,  on  the  ground  that  if  the  Juror 
were  himself  present  and  it  were  sought  to 
place  him  on  the  stand,  he  could  not  be  heard 
to  impeach  his  own  verdict  and  still  less  can 
a  witness  be  examined  as  to  certain  unsworn 
statements  alleged  to  have  been  made  by  the 
Juror,  the  efTect  of  which  dodaration  would 
be  to  impeach  the  Juror's  verdict  The  objec- 
tion was  sustained,  the  evidence  excluded, 
and  defendant  excepted.  The  trial  Judge 
gives  as  reasons  for  its  exclusion  that  the  al- 
legations as  to  the  Incompetency  of  the  Juror 
were  based  on  hearsay  evidence;  that  the  na- 
ture of  the  Juror's  employment  was  not  dis- 
closed, nor  such  relationship  between  that 
employment  and  the  prosecution  as  would  Jus- 
tify the  inference,  conclusion,  or  even  prob- 
ability, that  he  would  lose  his  Job  on  account 
of  his  action  as  Juror;  that  the  witness  was 
offered  merely  to  prove  the  Juror  had  made 
such  a  remark;  that  there  was  no  representa- 
tion that  the  Jurof  had  been  tampered  with, 
not  were  wrongful  and  corrupting  Influences 

averred,  or  offered  to  be  shown;   and  that 
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while  the  remark  of  the  Jnror  was  sought  to 
be  made  use  of  under  guise  of  sustaining  a 
charge  of  incompetency,  it  was  plainly  an  at- 
tempt to  Impeach  his  verdict  There  was  no 
error  in  the  ruling  of  the  court  The  law 
must  be  considered  settled  squarely  against 
the  contention  of  the  accused  that  the  evi- 
dence of  this  witness  was  admissible.  State 
V.  Beatty,  30  La.  Ann.  1267;  State  v.  Price, 
87  La.  Ann.  218;  State  v.  Morris,  41  La.  Ann. 
785,  6  South.  639.  We  quite  agree  with  the 
observation  of  the  learned  Judge  of  the  court 
a  qua  that,  "if  a  new  trial  should  be  granted 
on  this  ground,  almost  any  verdict  could  be 
set  aside  by  securing  from  sympathetic  or 
timid  Jurors  such  expressions  as  would  in- 
volve their  own  competency,  after  the  bind- 
ing obligations  of  an  oath  had  been  removed." 
The  law  and  motives  of  public  policy  alike  ex- 
clude such  testimony  as  that  here  offered. 

The  motion  in  arrest  of  Judgment  was  urged 
on  the  ground  that  the  information  does  not 
charge  that  the  accused  feloniously  took  from 
the  person  of  the  prosecuting  witness,  by  vio- 
lence or  by  putting  him  in  bodily  fear,  the  prop- 
erty alleged  to  have  been  stolen.  It  is  insisted 
that  this  was  essential,  and  that  its  absence 
vitiates  the  information,  and  all  proceedings 
had  thereunder.  A  reading  of  the  informa- 
tion shows  that  this  complaint  is  groundless. 
The  diarge  Is  that  "one  Eugene  Ck)rcoran 
*  ^  ^  in  and  upon  one  W.  3,  Cummhigs 
feloniously  did  make  an  assault  and  the  said 
Cummings  in  bodily  fear  did  then  and  there 
put  and  forty-five  dollars,  of  the  lawful 
money  of  the  United  States  of  America,  one 
match  case,  of  the  value  of  three  dollars,  one 
handkerchief,  of  the  value  of  twenty-five 
cents,  and  one  cravat  of  the  value  of  seventy- 
five  cents,  of  the  goods,  property,  and  chattels 
of  said  Cummings,  from  the  person  and  against 
the  will  of  him,  the  said  Cummings,  then  and 
there  feloniously  and  violently  did  steal,  take* 
and  carry  away.**   Judgment  affirmed. 


(60  Zja.  Aim.  «M) 

AIRET.v.  PULLMAN  PALACB-OAR  CO.  et  aL 
(No.  12,755.) 

(Supreme  Court  of  Louisiana.     April  18,  1808.) 

JuDOMBHT—VALiprrT— Dismissal  as  to  Dbfbnd- 

ANT— Cabribrs— Brbach  OF  Contract^Cab- 

BTiNO  Passenobr  bbtond  Dbstinatiox. 

On  Writ  of  Certiorari  and  on  Appeal  as  Relates 
to  the  Pullman  Palace-Oar  Company,  Orig- 
inally One  of  the  Defendants. 

As  to  this  defendant  the  suit  was  dis- 
missed on  an  exception  of  no  cause  of  action. 
Subsequentlv,  through  inadvertence,  a  judg- 
ment was  signed  against  this  defendant.  The 
court  a  qua  afterwards  signed  the  judgment  it 
was  intended  to  sign  in  the  first  place.  The 
error  was  complained  of  both  in  the  petition 
for  writ  of  certiorari  and  in  answer  to  the 
appeal.  It  was  manifestly  an  error.  The 
judgment  against  the  Pullman  Palace-Oar  Com- 
pany, based  upon  the  error,  was  of  no  value 
whatever. 


On  the  Merits  as  Relates  to  the  Texas  &  Pacific 

Railway  Company. 

1.  As  between  the  passenger  and  the  rail- 
road company,  the  latter  is  responsible  to  the 
former  for  a  breach  of  a  contract  of  carriage 
growing  out  of  the  negligence  or  oversight  of 
employ^  of  the  Pullman  Car  (Company. 

2.  It  devolves  upon  the  railroad  company, 
'through  the  employes  of  the  palace-car  com- 
pany, to  timely  arouse  passengers  to  enable 
them  to  get  off  at  the  station  of  their  destina- 
tion. A  passenger  carried  beyond  destination 
may  have  a  right  of  action.  The  contract  of 
the  passenger  is  not  subject  to  limitation  of  re- 
soonsibility,  if  any  such  responsibility  was  stip- 
ulated between  the  palace-car  company  and  the 
railroad  company. 

8.  Loss  of  time,  "expenses  occasioned,"  and 
'Mnconvenience'*  are  dements  of  damages  prov- 
en. 

On  Application  for  Writ  of  Certiorari. 

1.  The  copy  of  the  record  was  complete. 

2.  The  issue  involved  in  the  application  for 
the  writ  was  considered  and  disposed  of  in  the 
same  case  (title  as  above)  on  appeal. 

3.  There  is  no  ground  for  the  writ  It  is  dis- 
charged. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  Allle  A.  Airey  against  the  Pull- 
man Palace-C^  Company  and  the  Texas 
Pacific  Railway  Company.  From  Judgments 
in  favor  of  plaintiff,  plaintiff  appeals,  and 
also  applies  for  writ  of  certiorari  as  to  the 
Pullman  Palace-Car  Company.  Reversed  as 
to  the  first  defendant;  modified  and  afilrmed 
as  to  the  second;  application  for  writ  of  cer- 
tiorari dismissed. 

Joseph  N.  Wolfson,  for  appellant  Percy 
Roberts,  for  appellee  Pullman  Palace-Car  Co. 
Howe,  Spencer  &  Cocke,  for  appellee  Texas 
&  P.  Ry.  Co. 

On  the  Merits. 
BREAUX,  J.  Plaintiff  sued  the  defendant 
for  damages  growing  out  of  a  contract  of  car- 
riage with  which  (the  plaintiff  urged)  the  de- 
fendant failed  to  properly  comply.  Plaintiff, 
in  feeble  health,  in  June,  1895,  came  to  this 
city  to  undergo  a  surgical  operation.  After 
her  arrival  here,  she  was  taken  sick  with 
malarial  fever.  The  intended  operation  was 
postponed.  Though  in  a  weak  condition, 
she  decided  to  return  to  her  home,  in  the 
parish  of  Natchitoches.  Her  attending  phy- 
sician considered  her  sufficiently  restored 
to  health  to  make  the  trip.  Plaintiff  board- 
ed a  west-bound  train  at  about  7  p.  m.  She 
had  a  mileage  ticket,  which  she,  when  call- 
ed upon,  presented  to  the  conductor.  She 
also  had  a  berth  ticket,  which  entitled  her 
to  a  berth  on  one  of  the  sleepers  of  the 
train.  Plaintiff  stated  that  she  requested 
the  conductor  of  the  Texas  &  Pacific  train 
to  awaken  her  in  time  to  alight  from  the 
train  at  Cypress  station,  and  that  he  prom- 
ised that  he  would.  This  promise  is  not  de- 
nied. The  train  arrived  at  Boyce  (a  sta- 
tion east  of  Cypress)  at  about  3:45  In  the 
morning.  The  conductor  of  the  Texas  & 
Pacific  Railway  and  porter  of  the  Pullman 
were  relieved,  being  the  end  of  their  run, 
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and  another  conductor  and  porter  supplied 
their  places.  The  new  conductor  Inquired 
of  the  porter,  servant  of  the  Pullman,  who 
had  been  on  duty  since  8  o'clock,  whether 
they  had  any  passengers  tw  any  way  sta- 
tions between  Boyce  and  Shreyeport  He 
answered  "No."  This  new  conductor  stated 
that  he  had  no  other  means  of  finding  out 
the  landing  place  of  the  passengers  on  the 
way.  He  could  not  himself  go  in  the  car 
and  arouse  the  sleeping  passengers.  It 
would  be  very  annoying  to  them.  Without 
notice  to  plaintiff,  the  train  passed  Cypress. 
About  20  miles  beyond  that  station,  plaintiff, 
who  had  risen  after  the  car  had  left  Cypress, 
stated  to  the  conductor  that  she  wished  to 
get  off  at  Cypress.  He  stated,  in  reply,  that 
the  train  had  already  passed  that  station 
some  distance.  He  requested  her  to  get  off 
at  the  next  station  where  there  was  an  hotel, 
and  he  would  commit  her  to  trustworthy 
persons,  and  see  that  she  returned  on  the 
next  train  without  any  expense  whatever  to 
her.  She  declined  the  offer,  and  expressed 
the  wish  of  going  to  Shreveport,  where  she 
had  relatlTes;  to  which  place  she  did  go, 
and  remained  about  two  weeks.  During  the 
time  she  was  at  Shreveport  she  was  offered 
a  return  ticket  by  the  defendant,  which  she 
declined  to  accept  Plaintiff  alleged,  and 
she  stated  as  a  witness,  that  her  disappoint- 
ment was  very  great  when  she  learned  that 
she  had  passed  the  station  where  she  was  to 
get  off  to  take  the  Natchitoches  tap  nMid  on 
her  way  to  her  home,  six  miles  further;  that 
tt  was  quite  a  shock  to  her  in  her  nervous 
and  weak  condition  of  health.  The  Pullman 
Palace-Car  Company  filed  an  excepticm  of  no 
cause  of  action.  This  exception  was  main- 
tained on  December  8,  1896,  and  the  suit 
against  this  company  was  dismissed.  The 
other  defendant  pleaded  the  general  issue, 
and  especially  denied  plaintiff's  charge  of 
negligence.  On  the  7th  day  of  May,  1887,  a 
Judgment  for  $10  was  entered  In  error  and  by 
oversight  against  the  Pullman  Palace-Car 
Company,  although  a  judgment  of  dismissal 
had  been  entered  in  its  favor  some  time  previ- 
ous. On  the  16th  day  of  November,  1887,  the 
Judge  of  the  district  court  sought  to  correct  the 
asserted  error  by  signing  another  Judgment 
for  the  amount  at  which  he  had  assessed  the 
damages  against  the  Texas  &  Pacific  Railway 
Company,  the  remaining  defendant  after  the 
suit  against  the  Pullman  Palace-Car  Com- 
pany had  been  dismissed,  as  Just  stated. 
Plaintiff  prosecutes  this  appeal  from  both 
Judgments,  i.  e.  from  the  two  Judgments 
signed.  No  appeal  was  taken  from  the 
first  Judgment  dismissing  the  action  against 
the  Pullman  Palace-Car  Company  on  the 
ground  of  no  right  of  action,  which  had  not 
been  signed. 

We,  hi  the  first  place,  take  up  for  determi- 
nation the  case  against  the  Pullman  Palace- 
Car  Company,  the  issues  in  that  case  being 
separate  and  distinct  from  those  in  the  case 
against  the  Texas  &  Pacific  Railway  Com- 
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pany.  We  are  led  to  infer  that  the  Texas  A 
Pacific  Railway  Company  admitted  that  an 
error  had  been  committed,  without,  however, 
as  we  take  It,  its  conceding  that  the  Judg- 
ment signed  to  correct  the  clerk's  blunder 
was  correct  Counsel  for  plaintiff  expressly 
stated  in  argument  that  he  did  not  expect, 
and  that  he  did  not  desire,  a  Judgment 
against  the  Pullman  Palace-Car  Company. 
In  view  of  this  statement,  and  of  the  facts 
showing  error,  patent  of  record,  we  cannot 
do  otherwise  than  pronounce  null  the  Judg- 
ment signed  against  the  Pullman  Palace-Car 
Company.  This  company  is  before  us  an  ap- 
pellee. It  did  not  choose  to  appeal.  No  oth- 
er alternative  is  left  to  us  save  to  apply  the 
rule  that  a  reversal  carries  with  it  the  cost 
of  appeaL 

We  pass  to  the  case  against  the  Texas  ft 
Pacific  Railway  Company,  made  a  co-defend- 
ant of  the  Pullman  Palace-Car  Company.  By 
reason  of  the  business  relations  between  the 
Pullman  Palace-Car  Company,  and  the  Texas 
ft  Pacific  Railway  Company,  each,  in  our 
judgment,  may  be  made  to  respond  in  dam- 
ages. As  relates  to  negligence  such  as  Is 
here  charged,  they  are  In  pari  delicto.  As 
we  take  it,  these  companies  were  operating 
trains  unitedly,  and  in  a  measure,  at  least, 
In  common.  The  principle  applicable  was 
settled  in  Williams  v.  Car  Co.,  40  La.  Ann. 
417,  4  South.  86,  in  which  this  court  held 
the  railway  company  was  responsible  to  a 
passenger  for  the  laches  of  the  palace-car  com- 
pany. He  (the  injured  passenger  in  the  case, 
as  in  the  case  before  us  for  determination) 
held  a  ticket  of  the  palace-car  company  and 
a  passenger  ticket  of  the  railway  company. 
The  evidence  discloses  in  the  case  here,  with 
reference  to  arousing  passengers,  that  the  con- 
ductor made  proper  inquiry,  and  was  not  cor- 
rectly notified  by  the  porter.  It  is  quite  true 
that  it  is  the  business  of  the  conductor  to 
manage  the  train  in  his  charge  according  to 
regulations,  which  regulations  do  not,  how- 
ever, Include  the  necessity  of  his  personally 
arousing  passengers  In  Pullman  palace  cars 
on  arrival  of  the  train  at  the  place  of  their 
destination.  This  duty  more  particularly  de- 
volves upon  the  employ^  in  charge  of  the 
sleepers.  But  this  view  of  his  service  does 
not  have  the  effect  of  lessening  the  railway 
company's  responsibility.  This  court  clearly 
approved  in  the  case  cited  supra  the  princi- 
ples set  forth  In  several  decisions  in  other 
Jurisdictions,  that  the  conductor  and  porter  of 
the  sleeping-car  company  were  in  law,  as  re- 
lates to  passengers,  the  railway's  servants 
and  employes.  We  have  naught  to  do  with 
the  status  of  the  palace-car  company,— wheth- 
er it  was  or  was  not  a  common  carrier.  The 
plaintiff  was  traveling  on  a  ticket  evidencing 
a  contract  with  the  defendant.  She  could, 
in  our  opinion,  hold  the  defendant  railway 
company  to  the  performance  of  the  whole 
contract.  The  plaintiff  gave  herself  concern 
to  notify  those  in  charge  as  to  where  she  was 

going.    Besides,  the  passenger  check  signed 
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by  the  Pullman  condnctor  was  for  a  berth 
from  New  Orleans  to  Cypress.  That  was  in 
Itself  proof  of  the  passenger's  station  to  get 
off.  This  proof  bound  all  concerned.  Her 
nephew,  who  accompanied  her  to  the  station 
in  New  Orleans,  specially  requested  an  em* 
ploy6  of  the  palace  car  to  see  that  she  was 
awakened  in  time  to  get  off  at  the  station  to 
which  she  was  going.  In  addition,  she  had 
the  assurance  of  the  conductor  that  she  would 
be  awakened  In  time.  Evidently,  some  one 
among  the  employes  was  at  fault,  for  the 
passenger,  we  think,  had  given  notice  enough. 
The  negligence  of  the  porter  or  conductor  of 
the  palace  car  was  the  negligence  of  the  rail- 
road company.  We  are  constrained  to  hold 
that  the  failure  in  duty  of  the  Pullman  porter 
was  chargeable  to  defendant 

We  are  brought,  by  the  conclusion  to  which 
we  have  arrived,  to  a  discussion  of  '  the 
amount  plaintiff  was  damaged.  This  court 
has  already  decided  that  a  railroad  company 
carrying,  in  violation  of  Its  contract,  a  pas- 
senger beyond  the  designated  station,  is  re- 
sponsible for  damages.  The  amount  in  that 
case  was  restricted  to  the  actual  pecuniary 
loss  sustained.  Judlce  v.  Southern  Pac.  Co., 
47  La.  Ann.  258^  16  South.  8ia  It  was  de- 
termined In  the  cited  case  that  plaintiff  had 
avoided  minimizing  the  Inconvenience  to 
which  she  was  subjected.  The  court  applied 
the  rule  that,  where  one  is  entitled  to  the 
avails  of  a  contract,  and  can  save  himself  from 
loss  growing  out  of  violation  of  It  at  small 
expense,  It  is  a  matter  of  duty,  failing  in 
which  he  can  only  charge  the  delinquent  with 
such  damage  as  the  person  claiming  cquld  not 
prevent.  This  was  also  the  view  stated  in 
Beers  v.  Board,  85  La.  Ann.  1182,  and,  "in 
the  absence  of  bad  faith  of  the  defendant 
board  of  health,  no  punitive  damages  waa 
assessed."  Judgment  for  nominal  damages 
only  was  allowed.  The  defendant  contended 
that  plaintur  did  not  in  the  least  exert  her- 
self to  reduce  the  damages,  and  that,  having 
chosen  to  go  to  Shreveport,  instead  of  accept- 
ing return  fare,  and  the  opportunity  to  return 
by  the  next  train,  she  was  not  entitled  to  her 
expenses  while  in  Shreveport  It  was  nat- 
ural, after  the  passenger  had  passed  the  way 
to  her  home,  for  her  to  go  further,—!,  e.  to 
Shreveport,— in  order  to  find  shelter  and  com- 
fort among  friends  and  relatives,  instead  ef 
stopping,  as  she  was  requested  by  the  con- 
ductor, at  a  town  hotel,  among  strangers. 

Other  items  for  damages  claimed  are  urgent 
business,  requiring  her  presence  at  home, 
shock  to  plaintllTs  nervous  system  when  she 
was  Informed  that  she  had  passed  the  sta- 
tion, humiliation,  and  delay.  The  asserted 
loss  in  a  matter  of  business  was  not  traced 
to  the  absence  of  plaintiff,  caused  by  the  fail- 
are  to  stop  at  the  station  to  which  she  was 
going.  Without  a  showing  connecting  plain- 
tiflfs  alleged  loss  growing  out  of  her  absence 
from  home,  a  Judgment  allowing  damages 
would  be  unwarrantable.  There  is  no  inti- 
mation of  what  she  might  have  done  had  she 
been  present  to  compel  an  unwilling  tenant 


to  pay  a  debt  which  be  failed  to  pay.  This  In- 
debtedness was  the  loss  charged.  The  other 
element  of  damages— nervous  shock  to  the  sys- 
tem— ^is  equally  as  untraceable  to  the  negli- 
gence of  defendant  It  was  not  shown,  after 
having  passed  the  home  station,  that  any  symp- 
tom of  sickness  made  its  appearance,  occasion* 
ed  by  defendant's  negligence  or  breach  of  duty. 
We  have  not  discovered  any  indication  of  dis- 
ease for  which  the  defendant  can  be  held  in 
damages.  It  does  not  appear  that  it  had  oth- 
er effect  than  the  shock.  No  one  is  expected 
to  be  of  good  cheer  when  taken  away  from 
the  place  of  destination.  But  it  is  not  a  prop- 
er element  of  damages  unless  injury  is  shown. 
No  injury  or  disturbance  to  health  was  prov* 
en.  There  was  no  manifestation  of  physical 
weakness.  This  brings  os  to  the  humiliation 
to  which  plaintiff  was  subjected,  alleged  In 
her  petition.  We  do  not  think  that  word  ap- 
plies, or  has  any  meaning,  in  this  case.  No 
one  was  humiliated,  or  had  the  least  cause  to 
feel  humiliated.  It  was  unquestionatdy  » 
sore  annoyance  to  have  been  forgotten,  but 
nothing,  so  far  as  the  record  disdoses,  occur- 
red having  the  least  tendency  to  humiliate. 

There  remain  for  consideration  the  ques- 
tions growing  out  of  'Inconvenience,'*  delay, 
and  expenses.  This  conrt  has  decided  in  at 
least  one  case,  dted  supra,  that  they  may 
give  ground  to  dalms  for  damage&  It  Is 
manifest  that  the  plaintiff  most  have  felt 
some  inconvenience.  She  was  subjected  to 
a  delay,  and  made  to  disburse  to  meet  ex- 
penses. We  think  the  amount  should  be  lar- 
ger than  heretofore  allowed,  t  «.  f IOl  A1> 
senoe  from  home,  and  the  inconvenience,  if 
they  amount  to  anything  at  all,  cannot,  in  onr 
view,  be  less  than  $50,  under  the  circumstan- 
ces shown.  It  is  ordered,  adjudged*  and  d^- 
creed  that  aa  against  the  Texas  &  Pacific 
Railway  Company,  defendant,  the  amount  of 
the  judgment  is  Increased  from  $10  to  $60L 
To  the  extent  of  that  increase,  the  Judgment 
is  amended,  and,  as  amended,  it  is  afflrmed* 
at  appellee's  costs.  It  is  further  ordered,  ad- 
Judged,  and  decreed  that  as  against  the  PuU« 
man  Palace-Car  Company  the  Judgment 
against  it  as  appellee,  dated  the  13th  day  of 
May,  1807,  is  annulled,  and  decreed  void;  this 
appellee  to  pay  Its  costs  of  appeal,  and  the 
appellant  as  to  this  Judgment,  la  to  pay  tiia 
cost  of  the  district  court 

Application  for  Writ  of  Certiorari. 
The  relator  applied  for  a  mandate  to  have 
an  error  corrected.  She  avers  that  the  name 
of  Pullman  Palace-Car  Company  appears  as 
defendant  condemned  to  pay  the  sum  of 
$10  to  the  plaintiff;  that  the  Judgment  was 
rendered  against  the  Texas  ft  Pacific  Rail* 
way  Company;  that  by  a  blunder  of  the 
clerk,  not  discovered  in  time,  a  Judgment 
written  by  hhn  against  the  Pulhnan  Palace> 
Car  Company  was  signed.  The  relator,  to  sus- 
tain her  application,  relies  chiefly  on  facta 
which  became  known  to  her  after  the  Judg- 
ment had  been  signed.  As  a  general  rule^ 
conclusions  of  fact  cannot  be  inquired  Into 
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on  writ  of  certiorari.  Tfie  motion  for  the 
writ  relates  ezcliuilyely  to  facts.  Besides, 
the  relator  has  a  remedy  "bj  appeal  to  cor- 
rect the  error  of  which  she  oomplahis.  The 
remedy  by  appeal  is  adeqnate.  The  deci- 
sions of  this  court  sustain  the  rule,  where 
the  suit  Is  to  be  decided  in  the  last  resort, 
and  where  there  is  an  appeal,  the  writ  of 
certiorari  wiU  not  issue.  Ck>de  Prac.  art  85. 
There  is  no  suggestion  here  of  a  diminution 
of  the  record.  The  writ  is  not  applied  for 
In  aid  of  appellate  Jurisdiction.  The  relief 
is  sought  exclusiyely  under  the  supervisory 
power  of  this  court  In  State  t«  Perez,  48 
La.  Ann.  1848,  20  South.  164,  we  said  the 
writ  of  certiorari  (not  in  aid  of  appellate  Jn^ 
risdiction)  is  not  the  remedy  to  have  appeal- 
able issues  reviewed.  This  decision  of  re- 
cent date  conforms  with  a  number  of  pre- 
ceding decisions.  There  la  an  appeal  actual- 
ly pending  in  this  case.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  rule 
nisi  is  discharged,  and  the  application  for  a 
writ  of  certiorari  dismissed,  at  relator's  costs. 


(7S  Miss.  888) 

JOSUN  T.  STATa 

OSupreme  Court  of  HississippL    May  16,  1886.) 

HoMfoina  bt  Mikob— Ikstruotiohs— DTiira 

DbCLA  RATIONS. 

1.  A  charge  to  the  jury,  in  the  trial  of  a  boy 
less  than  14  years  old  for  manslauffhter,  that  if 
they  believe  that  the  accused,  witn  malice  ex- 
pressed or  Otherwise,  stabbed  the  deceased  so 
that  he  died  the  next  day,  or  if  they  believe 
that  the  accused  killed  the  deceased  without 
malice,  In  the  heat  of  passion,  without  authori- 
ty of  law,  and  not  in  self-defense,  they  are  to 
find  the  defendant  guilty,  is  error,  although  in 
other  parts  of  the  instructions  the  court  char- 
ged the  jury  that  the  accused  mast  be  shown 
to  be  capable  of  distinguishing  between  right 
and  wrong  before  he  could  be  convicted. 

2.  Declarations  of  a  deceased  person,  made 
in  extremis,  but  not  In  the  consciousness  of  im- 

S ending  dissolution,  are  not  admissible  in  evi- 
ence. 

Appeal  from  circuit  court  Tishomingo 
county;   E.  O.  Sykes,  Judge. 

Birgie  Joslln  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed. 

Candler  ft  Candler,  for  appellant  Wiley 
N.  Nash,  Atty.  Gen.,  for  the  State. 

TERRAL,  J.  Birgie  Joslin  was  convicted 
at  the  January  term,  1898,  of  the  circuit 
court  of  Tishomingo  county  of  the  crime  of 
manslaughter,  in  the  homicide  of  a  neigh- 
bor boy,  Lucius  Brown.  The  unfortunate 
occurrence  happened  at  night  at  Barnes 
Chapel,  Just  as  the  congregation  was  about 
to  disperse  to  their  homes.  The  two  boys 
were  under  14  years  of  age,  and  but  littie 
is  known  of  the  difficulty  between  them,  save 
that  one  of  them  was  stabbed  and  mortally 
wounded  by  the  other.  The  motive  for  the 
deed,  and  the  special  circumstances  of  the 
case,  are  unknown.  The  defendant  below 
was  in  the  twelfth  year  of  his  age,— and 
the  first  and  sixth  instructions  for  the  state 


are  as  follows:  **(%)  If  the  Jurv  believe 
from  the  evidence,  beyond  a  reasonable 
doubt  that  the  accused,  with  malice  express- 
ed or  Implied,  stabbed  the  deceased  so  seri- 
ously that  he  died  the  next  day,  then  the 
Jury  may  find  the  defendant  guilty  as  char- 
ged.** "(6)  The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  in  this 
case,  beyond  a  reasonable  doubt  that  the 
defendant  killed  Brown  without  malice,  in 
the  heat  of  passion,  in  a  cruel  and  unusual 
manner,  without  authority  of  law,  and  not 
in  necessary  self-defense,  actual  or  apparent 
then  the  Jury  will  find  the  defendant  guilty 
of  manslaughter.**  Neither  of  these  Instmc- 
tions  Is  qualified  by  the  principle  which  per- 
vades the  common  law  when  dealing  with 
persons  under  14  years  of  age,  that  tt  la  in- 
cumbent upon  the  state  to  show  that  the 
defendant  had  capacity  to  discern  between 
good  and  evil.  The  learned  court  in  other 
instructions,  both  for  the  state  and  the  de- 
fendant charged  the  Jury  that  for  his  con- 
viction, he  must  be  shown  capable  of  dis- 
tinguishing between  right  and  wrong;  but 
we  apprehend  this  ruling  did  not  cure  the 
error  in  the  first  and  sixth  instructions  for 
the  state.  The  principle  contained  in  these 
Instructions,  that  the  defendant  might  be 
convicted  without  evidence  of  capacity  to 
discern  between  good  and  evil,  is  opposed  to 
the  rule  announced  in  the  instructions  re- 
quiring such  proof,  and  so  leaves  the  Jury 
to  adopt  and  apply  the  one  rule  or  the  other 
at  their  pleasure.  In  fine,  they  are  left 
without  any  certain  and  definite  rule  on  this 
most  important  branch  of  the  case.  Could 
we  say  with  unshaken  confidence  that  the 
vicious  influence  of  the  first  and  sixth  in- 
structions for  the  state  was  completely  re- 
moved by  the  other  instructions  in  the  case, 
we  should,  under  the  rule  of  this  court  af- 
firm the  Judgment;  but  upon  this  record, 
we  cannot  so  declare  ourselves,  and  for  this 
error  the  Judgment  must  be  reversed. 

The  state  takes  a  cross  appeal  in  this  case, 
on  the  ground  that  the  declarations  of  the  de- ' 
ceased,  made,  as  it  is  contended.  In  extremis, 
were  excluded  from  the  Jury.  Declarations 
of  a  deceased  person,  to  be  admitted  in  evi- 
dence, must  not  only  be  made  in  extremis, 
but  must  be  made  when  the  declarant  Is  un- 
der  a  sense  of  impending  dissolution.  We 
think  that  it  does  not  sufficiently  appear  in 
this  case  that  the  deceased,  when  the  declara- 
tions sought  to  be  given  In  evidence  were 
made,  was  conscious  of  impending  death; 
and  so,  therefore,  they  were  properly  ex- 
cluded.  Reversed  and  remanded. 


GANCBLLIERE  v.  STATB. 

(Supreme  Court  of  Mississippi.     May  9,  1888.) 

HoMicxns— PoisoKiNO— SoFnciBKCr  of  Evi- 

BBNOB. 

Prosecutor    was    poisoned    by   strychnine 

S laced  in  a  vial  of  whisky  in  his  locked  private 
rawer.     Defendant  li^|ii^f<55r^_Jl5d  openly 
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purchased  strychnine  three  weeks  before,  to 
kill  dogSj  and  had  done  so  twice  before  that. 
Defendant's  wife  testified  that  the  poison  was 
never  used,  and  was  still  in  the  house.  A  week 
before  the  crime,  defendant  was  notified  of  a 
cut  in  his  wages,  and  became  sullen,  and 
threatened  to  start  another  shop  and  "get 
even"  with  prosecutor,  and  stated  that  his 
time  would  come.  The  day  of  the  crime,  de- 
fendant was  discharged,  and  was  out  of  the 
shop  several  hours,  returning  just  after  prose- 
cutor had  taken  the  poison.  It  was  not  shown 
that  defendant  knew  prosecutor  had  the  vial  in 
his  drawer^  or  that  defendant's  key  would  un- 
lock it.  Held  not  sufficient  to  sustain  a  convic- 
tion of  administering  poison  with  intent  to 
murder. 

Appeal  from  circuit  conrt,  Adams  county; 
W.  P.  Gassedy,  Judge. 

Andrew  Cancelliere  was  convicted  of  ad- 
ministering poison  with  intent  to  kill,  and 
he  appeals.    Reversed. 

Proby  &  Qinton  and  A.  H.  Gelsenberger, 
for  appellant  Wiley  N.  Nash,  Atty.  Gen., 
for  the  State. 

WOODS,  C.  J.  The  appellant  was  indict- 
ed for  administering  strychnine  to  one  Jo- 
seph Eidt,  with  Intent  to  kill  and  murder 
him,  the  said  Eidt  He  was  convicted,  and 
sentenced  to  imprisonment  for  80  years,  and 
from  this  Judgment  he  appeals. 

The  evidence  shows  that  Eidt  bought  a 
small  quantity  of  whisky,  in  a  half -pint  bot- 
tle, a  few  days  before  the  Saturday  when  be 
took  the  liquor  into  bis  stomach  which  came 
so  near  causing  his  death.  From  this  origi- 
nal bottle  Eidt  poured  a  small  portion  of 
the  whisky  into  a  little  vial,  which  he  placed 
in  a  locked  drawer  In  his  mug  case.  To  this 
drawer  no  one  has  access,  unless  surrepti- 
tiously, by  means  of  a  false  key.  On  the 
Saturday  morning  following  the  purchase  of 
the  whisky,  Eidt  unlocked  his  drawer,  took 
out  the  vial  of  whisky,  and  swallowed  about  a 
tablespoonful  of  its  contents,  and  quickly  after- 
wards exhibited  strong  symptoms  of  stiTch- 
nine  poisoning.  An  analysis  of  the  remainder 
of  the  whisky  In  this  vial  disclosed  strychninef 
in  considerable  quantity.  The  original  bottle, 
containing  nearly  a  half  pint,  was  carried  to 
his  home  by  Eidt  the  day  of  its  purchase; 
and  the  whisky  so  carried  home  by  Eidt 
was  shown  to  have  in  it  no  poison,  and  was 
consumed  by  Eidt  and  his  family,  with  no 
injurious  consequences.  It  was  thus  made 
certain  that  the  whisky,  as  originally  pur- 
chased, was  free  from  poison,  and  that  by 
some  devilish  agency  the  liquor  in  the  small 
vial  was  poisoned  after  Eidt  put  it  under 
lock  and  key  in  his  private  drawer  on  the 
day  of  the  purchase.  The  theory  of  the 
state  was  that  the  accused  had  a  motive  to 
do  the  felonious  act,  that  he  had  purchased 
at  Byrnes'  drug  store  20  grains  of  strych- 
nine three  weeks  before  the  dastardly  at- 
tempt on  Eidt's  life,  that  he  knew  that  Eidt 
had  the  vial  of  whisky  in  his  private  draw- 
er, and  that  the  accused  had  the  means  of 
access  to  that  drawer.  The  evidence  is  that 
a  week  prior  to  the  almost  fatal  occurrence. 


the  accused,  who  was  employed  as  a  barber 
by  Eidt  in  the  latter' s  barber  shop,  had  been 
notified  by  Eidt  that  he  would  be  compelled 
to  reduce  the  wages  of  the  accused  from  $17 
per  week  to  $13  per  week,  and  that  the  ac- 
cused was  excited,  cast  down,  and  sullen 
over  the  cut  in  his  wages.  An  effort  was 
made  by  the  prosecution  to  prove  threats 
made  by  the  prisoner  against  Eidt  But 
these  supposed  threats  were  made  in  connec- 
tion with  statements  made  to  parties  by  the 
prisoner,  looking  to  his  opening  up  a  shop  of 
his  own  In  opposition  to  Eidt's  business;  and 
they  were  to  the  effect  that  every  dog  would 
have  his  day,  and  that  his  time  would  come. 
One  witness  testified  that  the  accused  said, 
in  addition,  in  talking  with  him,  that  he  (the 
prisoner)  would  get  even  with  Eidt.  There 
w^as  no  threat  shown,  other  than  these  state- 
ments of  the  prisoner  Just  referred  to  by  us. 
But  the  evidence  is  that,  on  the  morning  of 
the  Saturday  in  question,  Eidt  finally  told 
the  accused  that  he  would  discharge  him 
that  day,  and  that  soon  after  this  announce- 
ment the  accused  sought  ^nd  obtained  per- 
mission from  Eidt  to  leave  the  shop,  for  the 
reason,  as  stated  by  him,  that  he  was  too 
excited  and  nervous  to  shave  customers.  He 
accordingly  left  the  shop,  went  home,  wrote 
some  letters  to  barber-supply  companies, 
looking  to  opening  a  shop  for  himself,  made 
some  inquiries  about  a  shop  he  desired  to 
rent,  and  returned  to  Eidt's  shop  about  1 
o'clock  in  the  afternoon,  and  found  Eidt  suf- 
fering from  the  effects  of  the  poison.  •  He 
gave  Eidt  some  kindly  attention,  and  soon 
went  to  work  as  usuaL  and  continued  at 
his  customary  work  until  he  was  arrested, 
about  7  or  8  o'clock.  It  was  shown  by 
Byrnes,  the  druggist  who  sold  the  prisoner 
the  strychnine,  who  was  offered  as  a  witness 
by  the  state,  that  the  prisoner  bought  the 
poison  from  him  in  Eidt's  barber  shop,  open- 
ly, and  in  the  presence  of  several  persons 
(barbers  and  customers),  about  three  weeks 
before  the  attempt  was  made  upon  Eidt's 
life,  and  that  it  was  bought  for  the  declared 
purpose  of  killing  dogs  who  were  annoying 
the  accused  and  his  family.  It  was  shown 
by  this  witness  that  the  accused  had  twice 
before  bought  poison  for  the  same  purpose, 
and  the  prisoner  stated  in  the  conversation 
in  the  barber  shop  when  the  last  strychnine 
was  bought  that  the  former  poison  did  not 
have  any  effect  Now,  this  strychnine  was 
bought  three  weeks  before  Eidt  had  threat- 
ened to  cut  the  accused's  wages,  and  before 
the  prisoner  was  discharged,  and  at  a  time 
when  no  motive  is  even  suggested  for  the 
commission  of  the  horrible  crime  laid  at  the 
prisoner's  door.  By  the  evidence  of  Mrs. 
Cancelliere,  wife  of  the  prisoner,  it  was 
made  to  appear  that  the  whole  of  the  20 
grains  of  strychnine  so  bought  from  Byrnes 
was  locked  up  by  her,  and  had  never  been 
used,  in  whole  or  in  part  and  that  the  same 
was  then  at  her  house.  She  more  than  once 
said  she  could  step  and  get  it  but  neither 
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counsel  for  the  state  nor  ttjte  prisoner  asked 
her  to  do  so.  That  the  prisoner  knew  that 
Bidt  had  the  vial  of  whisky  in  his  private 
drawer  is  not  shown  by  any  direct  evidence. 
He  swore  he  did  not  know  it,  and  from  the 
evidence  of  Byrd,  the  other  barber  employed 
in  Eldt*s  shop,  it  appears  quite  clearly  that, 
when  Eidt  bought  the  whisky  and  poured 
some  in  the  small  vial,  the  prisoner  was 
not  present  Byrd  himself,  though  he  saw 
the  whisky  poured  from  the  original  bottle 
Into  the  small  vial,  did  not  see,  nor  did  he 
know,  where  Bidt  placed  the  small  vial,  nor 
what  he  did  with  it  As  to  the  means  of  ac* 
cess  to  Bldt's  private  drawer  possessed  by 
the  prisoner,  it  appears  that,  some  months 
prior  to  this  attempted  murder,  Eidt  had 
the  key  to  his  private  drawer  changed  by  a 
locksmith  because  he  discovered  that  the 
key  to  his  drawer  would  unlock  the  prison- 
er's drawer.'  On  being  Informed  of  this,  and 
on  the  same  day,  the  prisoner  sent  his  lock 
and  key  to  the  same  locksmith  for  change; 
and  it  was  accordingly  so  changed,  and  a  new 
key  sent  to  him  for  the  altered  lock  by  the 
locksmith,  but  the  old  key  was  never  return- 
ed to  the  accused.  It  is  not  shown  that  the 
prisoner's  old  key  would  unlock  Bidt's  draw- 
er, and  it  Is  perfectly  shown  that  the  new 
key  sent  the  prisoner  would  not  unlock 
Bldt's  drawer.  That  these  were  circum- 
stances calculated  to  excite  suspicion  is  not 
to  be  denied,  but  In  view  of  the  evidence 
offered  to  support  the  theory  of  the  state, 
and  detailed  above  by  us,  we  are  constrained 
to  say  that  the  verdict  was  not  Justified  by 
the  evidence,  taken  as  a  whole.  The  crime 
charged  was  a  most  atrocious  and  revolting 
one,  and,  as  there  was  no  evidence  pointing 
In  the  slightest  degree  to  any  third  person, 
the  Jury,  In  an  honest  desire  to  bring  the 
stealthy  assassin  to  Justice,  gave  the  evi- 
dence ofTered  against  the  accused  a  weight 
to  which  it  was  not  entitled.  We  are  loath 
to  disturb  a  verdict  for  the  sole  reason  that 
the  evidence  is  Insufflcient,  but  the  law  of 
the  land  has  committed  this  great  responsi- 
bility to  us;  and  no  man,  however  heinous 
the  crime  charged  against  him,  shall  suffer 
punishment  when  in  our  deliberate  Judg- 
ment his  guilt  has  not  been  clearly  and  sat- 
isfactorily established.    Reversed. 


(75  Mi88.  904) 

BRANDON  V.  STATE. 

(Supreme  Oourt  of  Mississippi.     May  2,  1898.) 

Criminal  Law— Commitment  of  Witness— Man- 

SLAUGHTBR— Malice— Presumptions. 

1.  Code  1892,  §  1384,  provides  that  whenever 
it  shall  appear  to  any  court  that  a  witness 
sworn  or  examined  before  it  has  testified  false- 
ly to  some  material  matter,  the  court  may  im- 
mediately commit  such  witness  to  prison  to 
answer  an  indictment  for  perjury.  6eW,  that 
such  a  commitment,  made  in  the  presence  and 
hearing  of  the  jury  in  a  criminal  case,  where 
the  evidence  was  evenly  balanced,  was  fatal 
error. 

2.  In  a  trial  for  murder,  the  court  instra<eted 


the  jury  that,  if  they  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
ceased had  his  pistol  drawn,  and  that  B.  un- 
necessarily killed  deceased  while  resisting  the 
commission  of  a  felony,  or  some  great  bodily 
harm  to  him,  they  should  find  him  guilty  of 
manslaughter.     Hdd  error. 

3.  An  instruction  that  every  homicide  is  pre- 
sumed to  be  malicious,  and  therefore  murder; 
and,  when  the  killing  is  proved  beyond  a  rea- 
sonable doubt,  the  law  will  presume  malice  req- 
uisite to  murder,  and  the  burden  of  proof  is 
shifted  to  the  defendant  to  show  some  allevia- 
tion or  justification  unless  these  arise  from 
the  evidence  adduced  on  the  part  of  the  state, 
—was  properly  refused. 

Appeal  from  circnit  court,  Monroe  coun- 
ty; B.  O.  Sykes,  Judge. 

Jordan  Brandon  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

Appellant  was  indicted  for  the  murder  of 
his  son,  George  Brandon,  in  March,  1897. 
He  was  tried  and  convicted  of  manslaughter 
and  appealed.  The  evidence  showed  that 
the  killing  was  done  in  the  house  of  deceas- 
ed; that  the  appellant  had  gone  to  his  son's 
house  in  the  evening,  and  found  deceased's 
wife  sick,  and  had  gone  to  a  near-by  town 
to  get  some  whisky  for  her,  and  on  his  re- 
turn, while  in  his  son's  house,  they  became 
involved  in  a  quarrel,  which  resulted  in  the 
killing  of  deceased  by  appellant  with  a  pis- 
toL  There  were  several  eyewitnesses,  and 
one  of  them— a  witness  for  the  state— testi- 
fied that  appellant  said  he  had  rather  kill 
deceased  than  any  one  else,  and  shot  him 
while  deceased  had  his  pistol  in  his  hand  do- 
ing nothing,  but  holding  the  pistol  down  by 
his  side.  Two  witnesses  testified  for  appel- 
lant that  deceased  was  In  the  act  of  shoot- 
ing appellant  when  appellant  shot  and  kill- 
ed deceased.  While  the  widow  of  deceased 
was  on  the  witness  stand  and  being  exam- 
ined by  the  state,  she  was  ordered  to  Jail  by 
the  court,  in  the  presence  and  hearing  of  the 
jury.  The  tenth  instruction  given  for  the 
state  was  as  follows:  "(10)  If  the  Jury  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  deceased  had  his  pistol 
drawn,  and  that  Jordan  Brandon  unneces- 
sarily killed  deceased  while  resisting  or  at- 
tempting to  resist  the  deceased  In  the  com- 
mission of  a  felony,  or  some  great  bodily 
harm  to  him  (the  defendant),  the  Jury  will 
find  the  defendant  guilty  of  manslaughter.*' 
Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  he  appealed.  The  state  prose- 
cuted a  cross  appeal,  assigning  as  error  the 
refusal  of  the  sixth  instruction  asked  by  the 
state  by  the  court,  which  was  as  follows: 
"(6)  The  court  instructs  the  Jury  that  every 
homicide  is  presumed  in  law  to  be  malicious, 
and  therefore  murder,  and  when  the  killing 
has  been  proved  beyond  a  reasonable  doubt, 
the  law  will  presume  the  malice  requisite  to 
murder,  and  the  burden  of  proof  is  then 
shifted  to  the  defendant  to  show  some  cir- 
cumstance, or  alleviation,  or  Justification,  or 
excuse,  unless  these  arise  out  of  the  evi- 
dence which  has  been  adduced  against  him 
on  the  part  of  the  stalei^ed  by  V^iJO^LC 
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Geo.  G.  Paine  and  Alexander  &  Alexander, 
for  appellant  Wiley  N.  Nasli,  Atty.  Gen., 
for  the  State. 

WHITFIELD,  J.  Lucy  Brandon  was 
plainly  committed  to  Jail  under  section  1384 
of  the  Code  of  1892,  in  the  course  of  the 
trial,  in  the  presence  and  hearing  of  the  Jury. 
In  the  very  doubtfully  balanced  state  of  the 
testimony,  this  is  fatal  error.  Golden  t. 
State  (Miss.)  21  South.  971.  The  tenth  in- 
struction for  the  state  is  misleading  and  er- 
roneous. An  "unnecessary"  killing  could  not 
be  predicated  of  appellant's  killing  deceased 
if,  at  the  time,  deceased  had  his  pistol  drawn, 
and  was  killed  by  defendant  to  save  his 
own  life.  The  only  felony  deceased  could 
have  been  attempting,  on  the  testimony,  was 
the  killing  of  his  father;  and  killing  by  ap- 
pellant to  prevent  being  killed,  if  the  Jury 
believed  the  witnesses  for  the  defense,  was 
not  an  unnecessary  killing.  As  to  the  cross 
appeal,  it  is  only  necessary  to  say  that  the 
court  properly  refused  the  sixth  instruction 
for  the  state.  Judgment  reversed,  verdict 
set  aside,  and  cause  remanded. 


(75  Ml88.  687) 

(X)X  v.  KYLE  et  al. 

(Supreme  Court  of  Mississippi.     April  25, 

1898.) 

Partitioit — Dbcrbb— Oral  Evtdbnob« 

1.  Where  co-tenants  of  real  estate  are  Judg- 
ment creditors  of  other  co-tenants,  but  there  is 
neither  allegation  nor  proof  that  they  are  cred- 
itors of  all,  a  decree  approving  the  application 
of  the  entire  proceeds  of  a  sale  of  such  proper- 
ty in  partition,  to  such  judgment  creditors,  on 
the  ground  "tnat  the  other  co-tenants  are  in- 
debted to  the  complainants,"  is  error. 

2.  Under  Ann.  Code  1892,  §  1J64,  providing 
that  oral  proof  can  only  be  given  in  partition 
upon  notice  filed,  or  by  consent,  a  decree  en- 
tered ujpon  such  proof  without  notice  or  con- 
sent, directing  a  sale  of  common  property  on 
the  ground  that  it  cannot  be  partitioned  in 
kind,  is  erroneous. 

Appeal  from  chancery  court.  Tunica  coun- 
ty; A.  H.  Longino,  Chancellor. 

Bill  in  chancery  by  R.  C.  Kyle  and  another 
against  Lewis  Cox  and  others.  From  a  de- 
cree and  order  in  favor  of  complainants,  de- 
fendant Cox  appeals.    Reversed. 

The  bill  alleges  that  George  0>x,  of  Tunica 
county,  died,  intestate,  in  1883,  and  seised  of 
the  lands  described  in  the  bill,  and  that  the 
defendants,  together  with  Frank  and  Julius 
Cox,  were  the  heirs  at  law  of  said  George 
Cox  and  his  wife,  who  died  after  he  did; 
that  appellees,  on  the  26th  day  of  September, 
1892,  recovered  a  Judgment  against  Frank 
and  Julius  Ck>x,  and  bought  their  undivided 
interest  in  said  lands  sold  under  an  execu- 
tion, and  that  by  such  purchase  they  acquir- 
ed a  perfect  title  to  an  undivided  two-sevenths 
interest  in  said  lands;  that  the  land  was 
not  susceptible  of  division  in  kind;  and 
prayed  for  a  sale  of  the  land,  and  for  a  divi- 
sion of  the  proceeds.  None  of  the  defend- 
ants answered  the  bill  except  appellant  and 


some  minora,  who  filed  the  usual  answer  of 
minors.  Appellant  made  his  answer  a  cross 
bill.  He  admitted  nearly  all  the  allegations 
of  the  bill,  but  denied  that  the  lands  were 
not  susceptible  of  partition  In  kind,  and  de- 
nied that  it  would  be  to  the  interest  of  the 
parties  to  sell  it  for  a  division  of  the  pro- 
ceeds of  the  sale,  and  averred  that  it  was 
susceptible  of  division  in  kind,  and  that  it 
would  be  to  the  Interest  of  all  parties  that 
it  should  be  so  divided.  In  his  cross  bill 
he  averred  that  he  had  expended  a  consider- 
able amount  in  improvements  on  said  land, 
and  that  he  had  paid  off  a  mortgage  debt 
on  It  given  some  of  the  heira  In  1891,  which 
was  a  prior  incumbrance  to  appellees'  Judg- 
ment. The  prayer  was  for  a  division  in 
kind,  and  for  an  account  as  to  amounts  ex- 
pended by  him  as  aforesaid,  and  a  decree 
therefor,  to  be  a  lien  on  the  interests  of  the 
other  owners.  The  answer  to  the  cross  bill 
denied  that  appellant  made  improvements 
and  paid  the  mortgage,  but  averred  that,  if  he 
did,  he  had  received  rents  enough  to  more 
than  make  the  expenditures.  At  the  April, 
1896,  term  of  the  chancery  court,  a  decree 
was  rendered  reciting  that  the  cause  was 
heard  on  bill  of  complaint,  answer  of  Lewis 
Cox  and  of  the  minor  defendants,  and  pro 
confesso  decrees  against  the  other  defend- 
ants, and  "upon  oral  proof  taken  in  open 
court";  reciting  that  it  appears  to  the  court 
that  complainants  and  defendants  were  own- 
ers as  tenants  in  common  of  the  lands,  and 
that  the  court  is  satisfied  that  the  land  is 
Incapable  of  being  subdivided,  and  that  the 
interests  of  the  owners  would,  be  promoted 
by  sale  thereof  and  distribution,  and  that 
none  of  the  defendants  have  shown  any 
cause  why  a  sale  should  not  be  made.  A 
commissioner  was  appointed  to  make  the 
sale.  At  the  November,  1896,  term  of  the 
court,  the  commissioner  reported  that  he  had 
sold  the  land  pursuant  to  the  decree.  The 
report  recited  that  the  lands  were  sold  for 
cash;  that  E.  C.  Kyle  became  the  highest 
bidder,  and  the  lands  were  struck  off  to  him; 
and  that  said  Kyle  had  fully  complied  with 
the  terms  of  the  sale,  by  entering  as  a  credit 
the  amount  of  his  bid'  on  the  amount  due 
him  by  defendants.  There  was  then  a  final 
decree  confirming  the  sale. 

F.  A.  Montgomery,  Jr.,  for  appellant.  J. 
T.  Lowe,  for  appellees. 

TERRAL,  J.  The  decree  in  this  case  in 
the  chancery  court  approves  the  applicatioa 
of  the  whole  purchase  money  to  the  com- 
plainants, two  of  the  co-tenants,  on  the 
ground,  recited  in  the  decree,  that  the  other 
co-tenants  were  indebted  to  complainant^; 
and  yet  there  there  is  no  allegation  in  the 
bill,  nor  any  evidence  in  the  record,  of  any 
such  Indebtedness.  This  appears  to  us  to 
be  error. 

Another  error  is  In  decreeing  a  sale  of  the  com- 
mon property  upon  the  pleadings  and  proofs  in 
the  case.    The  bill  alleges  that  the  tract  Q$i9i|(l(^ 
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cannot  be  divided  in  kind,  without  impair- 
ing its  value,  and  that  It  would  be  for  the 
best  interest  of  all  the  parties  for  the  same 
to  be  sold  for  a  division  of  the  proceeds 
thereof.  The  answer  of  Lewis  Cox  avers 
that  the  land  Is  susceptible  of  a  division  In 
kind,  and  that  It  would  best  serve  the  In- 
terests of  all  parties  for  it  to  be  divided  in 
kind,  and  there  Is  no  proof  in  the  record  on 
the  subject  The  common  law  gave  the 
joint  owners  of  land  a  right  to  have  a  parti- 
tion In  kind;  and  the  right  of  selling  the 
land,  and  dividing  the  proceeds,  given  by 
the  statute,  Is  an  innovation  upon  the  com- 
mon law;  and,  as  it  takes  away  from  the 
owner  the  right  to  keep  his  freehold  in  kind. 
It  must  be  strictly  pursued,  and  it  must  ap- 
pear from  the  record  that  an  equal  division 
cannot  be  made,  or  that  a  sale  of  the  land 
will  better  promote  the  interest  of  all  par- 
ties than  a  partition  In  kind.  Tindall  v. 
Tindall  (Miss.)  8  South.  581;  Roberts  v.  Cole- 
man, 37  W.  Va.  157,  16  S.  B.  482;  Zirkle  v. 
McCue,  26  Grat.  532;  Freem.  Co-Ten.  fi  637. 
The  want  of  any  proof  of  the  necessity  or  of 
the  propriety  of  the  sale  is  apparent  upon 
the  face  of  the  record.  The  recital  in  the 
decree  of  the  taking  of  oral  proof  does  not 
cure  the  defect  Such  oral  proof  Is  admissi- 
ble In  matters  of  this  kind  only  when  notice 
is  filed  or  the  written  agreement  of  the  par- 
ties Is  made  therefor,  under  section  1764, 
Ann.  Code  1892.  The  decrees  of  the  chan- 
cery court  for  the  sale  of  the  land  for  division, 
and  of  the  confirmation  of  said  sale,  are  re- 
versed, and  the  case  is  remanded  for  a  re- 
hearing. 


(76  H188.  897) 

PRATT  V.  HARGREAVES  et  al. 

(Supreme  Court  of  Mississippi.     May  2,  1808.) 

W  ILLS— PROBATB— Contest— Appeal— Revi  EW. 

1.  Where  the  probate  of  a  will  is  opposed  on 
the  ground  that  it  was  obtained  by  undue  in- 
fluence, devisavit  vel  non  is  the  only  issue,  the 
question  of  influence. being  a  mere  matter  of 
evidence  under  that  issue. 

2.  Where  the  question  of  the  residence  of  tes- 
tatrix was,  by  agreement,  submitted  on  testi- 
mony not  contained  in  the  bill  of  exceptions, 
the  finding  of  the  court  will  be  afiELrmed. 

3.  In  proceedings  to  probate  a  will  made  in 
another  state,  the  court  should  not  compel  pro- 
ponent to  elect  whether  he  will  offer  the  orig- 
inal will  or  an  authenticated  copy. 

Appeal  from  chancery  court,  Harrison 
county;  N.  C.  Hill,  Chancellor. 

Petition  by  George  K.  Pratt  to  probate  the 
alleged  will  of  Mrs.  L.  J.  Bidwell,  deceased. 
Bella  P.  Hargreaves  and  others  opposed. 
Decree  rejecting  the  will,  and  proponent  ap- 
peals.   Reversed. 

Appellant  filed  his  petition  in  the  chancery 
court  of  Harrison  county.  Miss.,  seeking  to 
probate  the  nuncupative  will  of  Mrs.  L.  J. 
Bidwell,  made  before  a  notary  public  in  New 
Orleans,  La.  The  petition  for  probate  avers 
that  Mrs.  Bidwell,  a  citizen  of  Louisiana, 
made  and  declared  her  last  will  before  a  no- 


tary public,  in  which  appellant  was  named 
as  executor  without  bond;  that  the  original 
of  said  will  is  of  record  in  th^  state  of  Louisi- 
ana; that  Mrs.  Bidwell  died  in  Harrison  coun- 
ty. Miss.,  May  16,  1897,  behig  at  the  time  of 
her  death  a  citizen  of  Louisiana  and  a  resi- 
dent there;  that  a  duly-authenticated  copy 
of  the  record  of  the  district  court  of  Louisi- 
ana probating  said  will  there,  and  em- 
bracing a  copy  of  the  notarial  act  making 
said  will,  was  made  part  of  the  petition,  and 
it  was  alleged  that  said  will  was  duly  proven 
and  probated  In  said  court,  and  appellant  ap- 
pointed executor;  that  the  original  will,  as 
well  as  the  copy  and  record  thereof,  was  filed 
with  the  petition;  and  that  the  witnesses  to 
the  will  resided  in  Louisiana,  and  could  not 
be  produced  to  prove  the  said  will.  Appel- 
lees answered  this  petition,  opposing  the  pro- 
bation of  the  will,  and  in  their  answer  they 
admit  that  Mrs.  Bidwell  died  In  Harrison 
county,  Miss.,  but  deny  that  she  was  a  resident 
of  Louisiana,  but  allege  that  at  the  time  of 
her  death,  and  for  many  years  prior  thereto, 
she  was  a  resident  of  Mississippi,  and  had  a 
fixed  home  there.  A  written  agreement  of 
the  issues  to  be  tried  was  filed,  as  follows: 
•'Whether  Mrs.  Bidwell  at  the  time  of  her 
death  had  a  fixed  place  of  residence  in  Harri- 
son county,  Miss.;  whether  the  paper  filed 
with  the  petition,  purporting  to  be  an  au- 
thenticated copy  of  the  will  of  Mrs.  Bidwell, 
was  hi  fact  such  copy;  whether  there  was 
undue  Infiuence."  The  cause  was  set  down 
for  hearing  on  these  agreed  issues.  The  con- 
testants moved  the  court  to  require  the  pro- 
ponent to  elect  whether  he  propounded  the 
authenticated  copy  or  the  original  will.  The 
court  sustained  this  motion,  and  the  propo* 
nent  propounded  the  authenticated  copy. 
The  parties  submitted  by  agreement,  to  the 
court,  on  the  evidence,  the  question  of  domi- 
cile, and  the  court  found  that  Mrs.  Bidwell's 
domicile  at  the  time  of  her  death  was  in  Har- 
rison county.  Miss.  The  other  Issues  were 
not  tried.  There  was  a  decree  rendered  re- 
jecting the  authenticated  copy.  From  that 
decree  the  proponent  appealed. 

Geo.  S.  Dodds,  for  appellant.  Calhoon  & 
Green  and  T.  Y.  Noland,  for  appellees. 

WHITFIELD,  J.  The  only  Issue  proper 
in  the  court  below  was  devisavit  vel  non. 
Whether  the  will  was  obtained  by  undue  in- 
fiuence  was  mere  matter  of  evidence,  under 
that  issue.  Whether  the  proponent  offered 
the  original,  or  a  duly-authenticated  copy, 
was  mode  of  probate,  not  an  issue.  We  pre- 
fer to  brush  aside  the  irregularities  of  the 
procedure  below,  and  say  only  what  is  neces- 
sary as  a  guide  on  a  new  trial.  Since  the 
parties  submitted  to  the  court,  by  agreement, 
the  question  of  fact  whether  the  testatrix 
was  a  resident  and  citizen  of  Louisiana  or 
Mississippi,  and  the  court  decided  she  was  a 
resident  and  citizen  of  Mississippi  on  tes- 
timony none  of  which  Is  brought  before  us 
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by  any  bill  of  exceptions,  that  finding  is  af- 
firmed. The  action  of  the  court  in  compelling 
proponent  to  elect  whether  he  would  offer 
the  original  or*  an  authenticated  copy,  and 
in  discharging  the  jury,  and  not  proceeding 
with  the  trial  of  the  only  proper  issue,  is  re- 
versed, and  cause  remanded  for  a  new  trial 
of  that  issue. 


WARPIELD  T.  GORDON. 
(Supreme  Court  of  Mississippi.  May  9,  1898.) 
Stipulatioks— Construction. 
Defendant  was,  by  stipulation,  permitted 
to  appear  specially  to  appeal  from  a  decree 
against  her.  It  was  agreed  that,  if  such  de- 
cree were  reversed,  the  bill  should  be  dismiss- 
ed, and  the  litigation  terminated,  but,  if  up- 
held, that  plaintiff  should  accept  a  liquidated 
sum  as  full  satisfaction  of  his  decree.  On  ap- 
peal it  was  held  that  a  good  cause  of  action 
was  stated,  but  the  decree  was  reversed  on  an- 
other ground.  Heldf  that  the  intention  of  the 
parties  was  to  determine  whether  there  was  a 
good  cause  of  action,  and,  if  so,  to  fix  liquidated 
damages,  and  a  dismissal  of  the  bill  was  there- 
fore erroneous. 

Appeal  from  chancery  court,  Washington 
county;   A.  H.  Longino,  Chancellor. 

Bill  by  Carneal  Warfleld  against  Susie 
Richardson  Gordon.  There  was  a  decree 
for  defendant  Complainant  appeals.  Re- 
versed. 

Mayes  &  Harris,  for  appellant  Yerger  & 
Percy,  for  appellee. 

TBRRAL,  J.  Gameal  Warfleld,  the  own- 
er of  a  plantation  in  Washington  county, 
upon  which  are  two  lakes  of  water,  the  nat- 
ural outlet  of  which  passes  through  the  ad- 
joining plantation  of  Mrs.  S.  R.  Gordon,  a 
nonresident  of  the  state  of  Mississippi,  sued 
the  said  Mrs.  Gordon  in  the  chancery  court 
of  said  Washington  county  for  damming  up 
said  outlet,  and  causing  the  appellant's 
plantation  to  be  overflowed,  whereby  he  al- 
leged he  was  damaged  in  certain  particulars 
speclfled  in  his  complaint,  in  the  sum  of 
more  than  ^000.  Publication  of  the  pen- 
dency of  this  suit  was  made  for  Mrs.  Gor- 
don according  to  the  statute  in  that  behalf 
and  upon  depositions  taken,  but  without  no- 
tice, as  it  appears,  Warfleld  recovered  a  de- 
cree against  Mrs.  Gordon  for  $2,200;  where- 
upon the  parties,  by  their  attorneys,  entered 
into  the  following  agreement:  "This  agree- 
ment, made  and  entered  into  this  26th  day 
of  September,  1896,  by  and  between  the  par- 
ties to  the  above-styled  suit  (Carneal  War- 
field  against  Susie  Richardson  Gordon,  No. 
2,012),  witnesseth:  That  whereas,  there  was 
rendered  in  said  suit  a  final  decree  on  the 
21st  day  of  March,  1896,  in  favor  of  com- 
plainant, and  a  decree  confirming  the  com- 
missioners' report  made  thereunder  on  the 
25th  ^day  of  March,  1896,  by  which  latter  de- 
cree'defendant  was  directed  to  pay  to  com- 
plainant the  sum  of  $2,200,  and  upon  the 
failure  on  her  part  to  do  so,  on  or  before  the 
1st  day  of  May,  1896,  certain  lands  alleged 


to  belong  to  complainant  (Mrs.  Gordon),  set 
forth  in  said  decree,  were  directed  to  be  sold 
for  the  payment  thereof;  and  whereas,  the 
defendant  denies  the  validity  of  said  decree, 
and  wishes  to  prosecute  an  appeal  there- 
from to  the  supreme  court  of  the  state  of 
Mississippi,  but  does  not  desire  to  enter  her 
appearance  in  said  suit  for  any  other  pur- 
pose, and  complainant  contends  that  said 
decree  is  valid  and  binding,  and  is  desirous 
of  testing  the  same,  and  determining  the  liti- 
gation: Now,  therefore,  it  is  agreed  that 
defendant  shall  prosecute  an  appeal  to  the 
ensuing  October  term  of  the  supreme  court 
in  said  cause;  that,  if  the  decree  rendered 
by  the  lower  court  is  reversed,  defendant  is 
not  to  be  held  to  have  entered  her  appear- 
ance in  the  suit  for  any  other  purpose,  and, 
at  the  ensuing  term  of  the  chancery  court  of 
this  county,  a  decree  shall  be  entered  in  said 
cause,  dismissing  the  bill  of  complaint,  and 
terminating  the  litigation.  If,  however,  the 
supreme  court  should  uphold  the  validity  of 
the  decree  heretofore  rendered,  and  affirm 
same,  defendant  is  to  be  allowed  to  dis- 
charge said  decree,  and  herein  undertakes  to 
do  so,  by  paying  one  thousand  dollars  and 
costs  of  suit  within  thirty  days  from  the  ren- 
dition of  the  judgment  in  the  supreme  court 
Witness  the  signatures  of  said  parties  by 
their  attorneys  thereunto  duly  authorised, 
the  day  and  year  above  written.  Carneal 
Warfleld,  by  Larkin  &  Yerger,  Attys.  Susie 
Richardson  Gordon,  by  Yerger  &  Percy.'* 
This  court,  upon  the  hearing  of  said  appeal, 
decided  that  appellant  had  stated  in  his  bill 
a  good  cause  of  action,  but  the  decree  was 
reversed,  because  no  notice  of  the  taking  of 
the  depositions  had  been  given,  and  the  case 
was  remanded  to  the  chancery  coturt  Upon 
the  return  of  the  case  to  the  chancery  court 
that  court  interpreting  the  agreement  rath- 
er by  the  letter  than  the  spirit  of  it  dismiss- 
ed appellant's  bill.  We  think  it  obvious  that 
the  contention  of  the  parties  which  the 
agreement  was  intended  to  settle  was  wheth- 
er the  appellant  had  stated,  in  his  bill  of 
complaint,  a  good  cause  of  action,  and  the  In- 
tention was,  If  the  supreme  court  should 
hold  the  action  maintainable,  to  flz  appel- 
lant's recovery  at  $1,000,  as  liquidated  dam- 
ages. We  think  the  complainant  in  the 
chancery  court  was  entitled,  under  the  agree- 
ment above  set  out  to  a  decree  for  the  $1,- 
000.  The  decree  of  the  chancery  court  is  re- 
versed, and  the  case  is  remanded. 


(77  Miss.  798) 
TOWN  OP  GLOSTBR  v.  HARRELL  et  al. 
(Supreme  Court  of  Mississippi.     May  9,  1898.) 

Officers— Bonds— Pexaltt— Validity— 
Plbadino. 

1.  Ctonst  fi  82,  providing  that  the  legislature 
shall  fix  the  amount  of  the  penalty  of  ali  official 
bonds,  does  not  apply  to  offices  created  by  the 
legislature. 

2.  Under  Ann.  Code,  §  3055,  providing  that 
official  bonds  shall  be  valid  if  delivered  as  the 
official  bond  of  the  officer,  and  serving  as  such. 
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and  obligatory  on  eTeiy  one  that  subscribes  it 
for  the  purpose  of  making  it  the  official  bond 
of  the  officer,  a  declaration  is  sufficient  if  it  al- 
lege "that  the  board  of  aldermen  and  mayor 
of  a  town  fixed  the  amount  of  the  bond  of  the 
town  treasurer,  and  the  instrument  sued  on  was 
approved  and  accepted  hr  them  when  exe- 
cuted/' though  it  is  not  alleged  that  the  sure- 
ties signed  at  his  request,  or  with  his  knowl- 
edge. 

Appeal  from  circuit  court,  Amite  county; 
W.  P.  Cassedy,  Judge. 

Action  by  the  town  of  Gloster  against  K 
R.  Harrell  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appealed. 
Reversed. 

McLaurln  &  McKnight,  for  appellant. 
Cassedy  &  Cassedy,  for  appellees. 

TERRAL,  J.  The  town  of  Gloster  sued 
the  defendants  as  sureties  of  N.  Ratcliff, 
treasurer  of  said  town,  on  their  bond  exe- 
cuted in  the  penalty  of  $3,000,  for  $200, 
which  It  was  alleged  was  received  by  Rat- 
cliff  as  such  treasurer,  and  which  he  refused 
to  pay  over  or  account  for  to  plaintiff.  The 
declaration  alleges  that  the  board  of  mayor 
and  aldermen  of  said  town  fixed  the  amount 
of  said  bond,  and  approved  and  accepted 
the  same  when  executed.  Ratcllff  did  not 
sign  the  bond,  nor  is  it  averred  that  he  de- 
sired the  defendants  to  sign  the  same  as  his 
sureties,  or  that  he  knew  of  its  execution  by 
them.  Harrell  and  his  co-defendants  de- 
murred to  the  declaration  for  many  causes, 
and,  among  them:  (1)  Because  said  bond  is 
not  required  by  any  statute  of  the  state,  or 
any  ordinance  of  said  town;  (2)  because  the 
legislature  alone,  and  not  the  corporation, 
coukl  fix  the  penalty  of  official  bonds;  (3) 
because  said  bond  was  not  signed  or  adopted 
by  Ratcllff  as  his  official  bond;  (4)  because 
no  cause  of  action  is  stated  in  the  declara- 
tion. The  court  sustained  the  demurrer,  and 
dismissed  the  case  from  court. 

If  it  is  necessary  to  the  validity  of  any 
official  bond,  under  section  82  of  the  state 
constitution,  that  the  legislature  fix  the  pen- 
alty of  it,  we. think  it  is  not  so  In  the  pres- 
ent case.  We  think  that  section  of  the  con- 
stitution does  not  apply  to  the  bonds  of 
officers  whose  office  Is  created  by  the  legisla- 
ture. Section  3055,  Ann.  Code,  provides  that 
'*all  official  bonds  shall  be  valid  and  binding, 
if  delivered  as  the  official  bond  of  the  officer, 
and  serving  as  such,  and  shall  be  obligatory 
on  every  one  who  subscribed  it  for  the  pur- 
pose of  making  the  official  bond  of  such  Offi- 
cer"; and  it  sufficiently  appears  from  the 
declaration  that  the  defendants  executed  the 
instrument  sued  on  as  the  official  bond  of 
Ratcllff,  and  that  they  delivered  the  same  as 
such,  and  that  it  was  so  accepted.  The  alle- 
gations of  the  declaration  bring  the  defend- 
ants within  the  very  letter  of  section  3055, 
and  the  defendants  must  be  taken  as  bound 
by  said  bond.  The  judgment  of  the  circuit 
court  is  reversed,  and  the  case  is  remanded 
for  a  new  trial. 


(U7  Ala.  432) 
JACKSON  et  al.  v.  WILSON. 
(Supreme  Court  of  Alabama.     April  28,  1896.) 
Dbcbdbnts*  Estates— EXEMPTION'S  to  Widow  A2II> 
Children— 8BLECTION— Administrators — 
Li  ABi  LiTi  Es— Bond. 
1.0ode  188€L   fi  2545,  exempting   from  the 
payment  of  debts,  and  in  favor  of  the  widow 
and  minor  children  of  a  decedent,  specific  per- 
sonal property,  confers  an  absolute  ownership 
in  such  articles,  which  is  not  an  advancement 
on  their  distributive  shares. 

2.  Under  Code  1886,  fi  2546,  giving  a  widow 
and  minor  children  an  exemption  from  pay- 
ment of  debts  of  decedent's  personal  property 
to  the  amount  of  $1,000,  no  selection  is  neces- 
sary when  the  amount  of  personal  property  is 
less  than  $1,000,  and  the  entire  personal  es- 
tate vests  in  the  parties  named,  its  appropria- 
tion by  the  widow  being  equivalent  to  a  selec- 
tion. 

3.  Where  a  decedent's  real  property  was  a 
homestead,  and  less  than  the  homestead  exemp- 
tion, the  widow  has  a  right  to  occupy  it  with- 
out making  any  formal  claim. 

4.  A  bill  by  children  as  heirs  to  recover  for 
real  property  of  their  father's  estate  alleged 
to  have  been  appropriated  by  their  mother, 
since  deceased,  while  acting  as  administratrix, 
is  insufficient,  where  it  is  not  shown  that  such 
property  was  alienated  from  the  line  of  de- 
scent 

5.  A  surety  on  an  administratrix's  bond  is 
liable  for  the  conversion  by  her  of  only  such 
property  as  is  subject  to  administration  after 
exemptions  are  made. 

Appeal  from  chancery  court.  Chambers 
county;  J.  R.  Dowdell,  Chancellor. 

Bill  by  J.  W.  Jackson  and  others  against 
M.  H.  Wilson.  There  was  a  decree  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellants, the  children  of  Calvin  Jackson,  de- 
ceased, against  the  appellee,  M.  H.  Wilson, 
and  averred  the  following  facts:  Calvin 
Jackson  died  Intestate  In  Chambers  county 
in  1882.  His  widow,  Martha  T.  Jackson, 
qualified  as  administratriz  on  his  estate, 
shortly  after  his  death,  with  M.  H.  Wilson, 
the  appellee,  as  a  surety  on  her  administra- 
tion bond.  The  administratrix,  as  la  aver- 
red, took  possession  of  the  assets  of  her  hus- 
band's estate,  worth  as  stated,  upwards  of 
$1,200;  that  she  died  In  1894,  insolvent, 
without  ever  having  made  any  settlement 
of  her  administration  of  her  husband's  es- 
tate; that  complainants,  who  are  the  only 
children  and  heirs  of  their  deceased  father, 
were,  and  are  now  over  the  age  of  21  years, 
were  each  under  that  age  when  their  father 
died,  and  have  never  received  their  respec- 
tive shares  of  their  father's  estate. 

The  prayer  of  the  bill  was  for  an  account 
and  a  decree  against  the  defendant,  M.  H. 
Wilson,  as  surety  on  the  administration 
bond  of  their  mother,  for  their  respective 
distributive  shares  of  the  estate  of  their  fa- 
ther. 

The  bill  was  amended  stating  that  said 
Calvin  Jackson  owned  at  his  death,  house- 
hold and  kitchen  furniture,  horses,  mules, 
corn  and  other  plantation  supplies,  etc., 
worth  about  $400  or  $500,  and  a  tract  of 
land  worth  about  $1,000;   that  no  personalis 
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property  or  land  was  ever  claimed  by  said 
widow  and  minor  children  as  exempt  from 
administration,  nor  was  any  ever  set  apart 
to  them  as  exempt;  but  all  of  the  property 
was  taken  possession  of  by  the  widow,  as 
administratrix,  and  appropriated  and  con- 
verted by  her.  Administration  was  taken 
on  her  estate  in  1897,  by  R.  F.  Gilder,  and 
he  was  made  a  party  defendant 

The  bill  was  demurred  to  upon  the  follow- 
ing grounds:  "(1)  The  bill  fails  to  show 
that  the  intestate,  Calvin  Jackson,  left  any 
estate  subject  to  administration.  (2)  The 
bill  falls  to  show  that  said  intestate  left  any 
property  over  and  above  the  homestead  and 
exemptions  allowed  to  the  widow  and  minor 
children.  (3)  The  bill  fails  to  show  that  any 
of  the  estate  of  Calvin  Jackson  was  appro- 
priated and  converted  by  Martha  T.  Jack- 
son as  administratrix."  "(5)  The  bill  fails  to 
show  how  much  land  was  owned  by  Calvin 
Jackson  at  the  time  of  his  death  and  went 
into  the  hands  of  his  said  administratrix. 
(6)  The  bill  fails  to  show  that  Intestate,  Cal- 
vin Jackson,  left  real  estate  amounting  to 
more  than  one  hundred  and  sixty  acres  In 
area  or  two  thousand  dollars." 

Upon  the  submission  of  the  cause  upon  the 
demurrers,  the  chancellor  rendered  a  decree 
sustaining  them.  From  this  decree  the  com- 
plainants appeal,  and  assign  the  rendition 
thereof  as  error. 

£.  M.  Oliver,  for  appellants.  Robinson  & 
Duke,  for  appellee. 

HARALSON,  J.  The  right  of  a  widow  and 
minor  child  or  children  of  a  decedent  to  an 
exemption  of  the  property  specified  in  the 
statute  (Code  1886,  fi  2545)  is  absolute  and 
unqualified,  and  is  not,  in  any  event,  in  an- 
ticipation of  the  distributive  share  to  which 
either  may  be  entitled  on  final  settlement 
and  distribution  of  the  estate.  The  addi- 
tional exemption  of  personal  property  pro- 
vided In  the  succeeding  section  (2546)  to  the 
amount  of  $1,000,  is  in  anticipation  of  the 
distributive  shares,  or  of  legacies,  if  there 
be  a  will.  The  right  and  title  to  that  allow- 
ed by  the  first-named  section  above  is,  as 
stated,  absolute  and  unqualified  in  the  wid- 
ow and  minor  child  or  children,  and  the  title 
to  it  does  not  vest  in  the  personal  representa- 
tive of  the  estate.  The  right  and  title  of 
that  exempted  under  the  last-named  section 
is  also  absolute  and  unqualified,  but  it  can- 
not ripen  into  a  title  to  particular  property 
until  there  is  a  selection  of  it,  and  it  is  there- 
by individualized  and  separated  from  the 
mass  of  the  personal  property  to  which  the 
title  of  the  personal  representative  extends. 
This  is  the  rule  in  solvent  estates,  and  in  es- 
tates where  the  amount  of  the  property  ex- 
ceeds the  exemptions  allowed  to  the  widow 
and   the   husband's   children.     Mitcham   v. 


Moore,  73  Ala.  542;  Bell  v.  HaU,  76  Ala.  548; 
Little  V.  McPherson,  Id.  552. 

But  if  a  decedent,  at  his  death,  does  not 
own  personal  property  exceeding  in  value 
$1,000,  there  is  no  room  or  reason  for  a  selec- 
tion, to  separate  and  Individualize  it  from 
any  other  property  of  the  estate  in  which 
the  representative  would  have  a  title.  There 
would  be  none  of  the  latter  class  from  which 
to  separate  it  and  a  selection  of  what  there 
is  on  hand,  would,  therefore,  be  unnecessary. 
The  law  intervenes  in  such  cases  and  attach- 
es the  right  of  exemption  as  absolutely  as 
if  the  particular  property  had  been  selected, 
set  apart  and  declared  exempt.  This  would 
be  the  case,  whether  there  was  administra- 
tion on  the  estate  or  not,  and  without  refer- 
ence to  what  person  might  be  the  adminis- 
trator. Administration  would  be  useless  in 
such  a  case.  Alley  v.  Daniel,  75  Ala.  405; 
Nance  v.  Nance,  84  Ala.  375,  378,  4  South. 
699;   Chandler  v.  Chandler,  87  Ala.  300,  303, 

6  South.  153;   James  v.  Clarke,  89  Ala.  606, 

7  South.  161. 

The  same  rule  prevails  as  to  the  home- 
stead exemption,  where  the  area  and  value 
of  the  homestead  do  not  exceed  the  limit 
allowed  by  law  as  exempt,  and  it  is  not  a 
part  or  parcel  of  a  larger  portion  of  land.  A 
selection  is  then  unnecessary.  PoUak  ▼.  Mc^ 
Neil,  100  Ala.  203,  13  South.  937,  and  author- 
ities there  cited. 

In  this  case,  the  bill  shows  that  the  per- 
sonal property  of  decedent  was  only  of  the 
value  of  four  or  five  hundred  dollars.  The 
law  appropriated  this  without  any  selection 
to  the  widow  and  the  minor  children,  and 
its  retention  and  appropriation  by  her  for 
the  purposes  allowed  by  the  statute,  may  be 
said  to  have  been  a  selection  of  it  by  her. 

It  is  also  shown  that  decedent  owned  a 
tract  of  land,  whether  In  the  country  or 
town  is  not  shown,  worth  about  $1,000.  If 
it  was  the  homestead,  the  widow  had  the 
right  to  occupy  it,  and  there  was  no  need 
of  laying  formal  claim  to  it  as  exempt. 
Moreover,  it  does  not  appear  that  the  land 
was  ever  sold  by  the  administrator  for  any 
purpose.  If  not,  it  remains,  descended  to 
the  complainants  as  the  only  children  and 
heirs  of  their  deceased  father. 

To  maintain  this  bill,  complainants  should 
have  shown,  that  Mrs.  Jackson  came  into 
the  possession  of  property,  and  converted  to 
her  own  purposes,  to  which  she  was  not  en- 
titled under  the  exemption  laws.  A  surety 
on  an  administrator's  bond  Is  only  liable  for 
property  which  came  to  the  administrator's 
hands  which  was  subject  to  administration. 
The  bill  not  only  fails  to  make  such  a  case, 
but  it  reasonably  enough  appears  that  the 
very  reverse  was  the  case.  The  demurrer  to 
it  was  properly  sustained. 

Afilrmed. 
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(117  Ala.  671) 

STREETT  T.  DUNCAN. 
(Supreme  Court  of  Alabama.    April  7,  1898.) 

fiXBCDTlON'8— ClAIMANTS—RbMOVAL  OF  PaOPBRTT. 

1.  The  interpositk)ii  of  a  third  person's  claun, 
as  provided  by  Code  188(3,  fi  d0(>4,  to  property 
levied  on  under  execution,  does  not  necessarily 
impair  or  destroy  the  lien  of  the  execution. 

2.  The  recording  of  a  judgment  in  the  coun- 
ty where  rendered,  which  makes  it  a  lien  on  all 
defendant's  property  in  such  county  (Code  1886, 
p.  6S5,  note),  gires  such  creditor  a  right  to  levy 
on  property  which  defendant  In  execution  had 
afterwards  sold  the  claimant,  who  had  re- 
moved it  to  another  county. 

Appeal  from  circuit  court,  Tallapoosa 
county;  N.  D.  Denson,  Judge. 

Action  by  J.  0.  Street,  as  executor,  against 
E.  P.  Duncan.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Knox,  Bowie  &  Dixon,  for  appellant  Thos. 
D.  Bulger,  for  appellee^ 

HARALSON,  J.  Trial  of  the  right  of 
property  levied  on  under  execution. 

E.  P.  Duncan,  not  a  party  to  the  writ,  on 
the  Slat  December,  1896,  proceeding  under 
section  3004  of  the  Cbde  of  1886,  made  afO- 
davit  and  executed  a  claim  bond  for  the 
property,  as  required  by  said  section  of  the 
Code. 

On  the  trial,  each  party  asked  the  general 
charge.  The  court  refused  the  one  request- 
ed by  the  plaintiff,  and  gave  the  one  re- 
quested by  the  claimant. 

The  theory  upon  which  the  plaintiff  tried 
the  cause,  and  on  which  he  relied  for  recov- 
ery was,  that  his  recorded  Judgment  in  Clay 
county  gave  him  a  Uen  on  the  property  in 
Tallapoosa  county,  which  could  not  be  dis- 
placed when  it  was  sold  to  the  claimant  and 
removed  by  him  into  the  latter  county,  and 
it  was  there,  subject  to  the  levy  of  his  ex- 
ecution, as  though  it  had  remained  in  and 
been  levied  on  in  Clay  county. 

The  statute  for  the  registration  of  Judg- 
ments and  making  them  a  lien  on  property 
of  defendants  therein,  adopted  February  28, 
1887,  provides,  that  "every  Judgment  or  de- 
cree, so  filed  and  registered,  shall  be  a  lien 
upon  all  the  property  of  the  defendant  in 
such  county,  which  Is  subject  to  levy  and 
sale  under  execution;  and  such  lien  shall  con- 
tinue for  ten  years  from  the  date  of  such 
registration."     Code  1886,  p.  635,  note. 

Before  this  statute  was  enacted,  a  writ  of 
fieri  faci&s  was  a  lien  within  the  county  in 
which  it  was  received  by  the  officer  author- 
ized to  execute  it,  on  the  property  of  de- 
fendant subject  to  levy  and  sale,  from  the 
time  only  that  the  writ  was  received  by 
such  officer,  which  lien  was  continued  as 
long  as  the  writ  was  regularly  issued  and 
delivered  to  such  officer,  without  the  lapse 
of  an  entire  term.  Code  1886,  f  2894.  This 
section  was  not  repealed  by  said  act  of  1887, 
but  is  still  of  force,  so  that  a  plaintiff  may 
acquire  and  keep  in  force  his  lien  on  the 
defendant's  property  in  the  county  by  issu- 


ing execution  on  his  Judgment  and  keeping 
it  alive  in  the  manner  prescribed  by  said  sec- 
tion 2894  of  the  Code  of  1886,  or  he  may 
omit  this,  and  by  recording  his  Judgment  in 
the  manner  prescribed  by  said  act  of  1887, 
may  accomplish  the  same  result  The  rec- 
ord of  such  Judgment,  gives  the  plaintiff 
therein,  the  right  to  enforce  the  same  by  an 
execution  Issued  thereon,  at  any  time  with- 
in ten  years.  Just  in  the  same  manner  and 
to  the  same  extent  as  if  executions  had 
been  regularly  issued  on  the  Judgment  with- 
out the  lapse  of  a  term,  up  to  that  time. 
The  recorded  Judgment  was  intended,  as  we 
have  held,  to  have  the  effect  of  an  execution 
in  the  hands  of  the  sheriff,  "as  an  instru- 
mentality of  creating  and  preserving  a  lien." 
Reynolds  v.  Collier,  103  Ala.  245,  248,  15 
South.  603;  Enslen  v.  Wheeler,  98  Ala.  200, 
13  South.  473;  Chemical  Works  v.  Moses, 
89  Ala.  542,  7  South.  637. 

"The  lien  of  an  execution,"— says  Mr. 
Freeman,— "does  not  transfer  title.  It  does 
not  change  the  right  of  property,  and  vest 
it  at  once  in  the  plaintiff  in  execution,  nor 
in  the  officer  charged  with  the  execution  of 
the  writ.  It  confers,  however,  the  right  to 
levy  on  the  property  to  the  exclusion  of  all 
transfers  and  liens  made  by  the  defendant 
subsequent  to  commencement  of  the  execu- 
tion lien.  When  the  levy  and  sale  are  made, 
the  title  relates  back  to  the  inception  of  the 
lien,  and  thus  takes  "precedence  over  all 
transfers  and  encumbrances  made  subse- 
quently to  such  Inception."  1  Freem.  Ex'ns, 
f  195;  Sawyer  v.  Ware,  36  Ala.  676,  682; 
Thames  v.  Rembert^  63  Ala.  573;  Watson 
V.  Steele,  78  Ala.  361. 

Again  it  was  long  ago  held,  that  when  an 
execution  lien  once  attaches,  it  cannot  be 
lost  without  some  act  with  which  the  plain- 
tiff is  chargeable,  or  neglect  which  the  law 
makes  prejudicial  to  his  rights  (Wood  v. 
Gary,  5  Alau  43);  and  that  the  removal  of 
the  property  to  another  county  without  the 
consent  or  connivance  of  the  plaintiff,  will 
not  impair  it  The  lien  follows  the  prop- 
erty to  the  county  into  which  it  is  removed. 
Spyker  v.  Spence,  8  Ala.  338;  Hill  v.  Slaugh- 
ter, 7  Ala.  632;  McMahan  v.  Greene,  12  Ala. 
71,  78;  Newcombe  v.  Leavitt,  22  Ala.  631;  1 
Freem.  Ex'ns,  fi  198.  The  interposition  of  a 
claim  under  tiie  statute  by  one  setting  up  a 
claim  thereto,  to  try  the  right  of  the  prop- 
erty levied  on,  does  not  impair  or  destroy  the 
lien  of  the  execution.  "It  only  suspends  the 
right  of  sale  pending  the  litigation.  If  the 
claim  is  successfully  maintained,  the  lien  Is 
destroyed.  If  it  fails,  the  claimant  and  his 
sureties  must  restore  the  property  to  the 
levying  officer,  or  pay  its  assessed  value." 
Sandlin  v.  Anderson.  82  Ala.  830,  333,  8 
South.  28;  Munter  v.  Leinkauff,  78  Ala.  546, 
548. 

The  evidence  In  the  case  shows  without 
conflict,  that  the  plaintiff's  Judgment  against 
defendant  in  execution,  was  rendered  in  the 
circuit  court  of  Clay  county,  where  the^fte- 
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fendant  resided,  on  the  ISth  August,  1895, 
and  was  recorded  in  tlie  office  of  the  judge 
of  probate  of  said  county  of  Clay  on  the  17th 
December,  1895;  that  the  mule  levied  on, 
while  in  Clay  county,  had  been  sold  by  de- 
fendant to  the  claimant,  Duncan,  on  the  28th 
or  29th  of  December,  1896,  more  than  a 
year  after  the  record  of  said  Judgment,  and 
was  immediately  removed  by  him  to  Talla- 
poosa county,  and  he  had  it  there  in  his 
possession  at  the  time  of  the  levy,  and  that 
the  execution  was  issued  to  the  sherifiT  of 
Tallapoosa  and  was-  received  and  levied  by 
^im  on  the  mule,  on  the  31st  of  December, 
1896,  while  in  the  possession  of  the  claim- 
ant, Duncan. 

It  follows  from  what  has  been  said,  that 
the  removal  of  the  property  levied  on  from 
Clay,  to  Tallapoosa  county,  had  no  effect 
to  displace  or  override  the  plaintifTs  record- 
ed judgment  lien  on  it,  but  that  the  lien 
existed  and  continued  in  his  favor,  with  the 
accruing  right  to  make  the  same  effectual  by 
execution  sent  to  Tallapoosa  county,  to  the 
same  extent,  as  if  the  property  had  never 
been  removed  from  the  former  to  the  latter 
county,  but  had  remained  and  been  levied 
on  in  Clay  county;  and  that  the  purchase  of 
the  property  by  the  claimant  from  defendant 
in  execution,  prior  to  the  date  of  the  re- 
ceipt and  levy  of  the  execution  by  the  sheriff 
of  Tallapoosa  thereon,  had  no  effect  to  dis- 
place or  impair  the  plaintiff's  lien  on  it. 

The  general  charge  requested  by  plaintiff, 
should  have  been  given,  and  the  same  charge 
requested  by  and  given  for  claimant,  should 
have  been  refused. 

Reversed  and  remanded. 


(U7  A]a.  290) 

CHADWICK  V.  RUSSELL. 
(Supreme  Court  of  Alabama.  April  7,  1898.) 
Chattsl  Mobtoaoes—Rboistration— Notiob. 
Registration  under  Code  1886,  §  1814,  pro- 
viding that  mortgages  of  personal  property  are 
inoperative  against  purchasers  without  notice 
until  recorded,  is  notice  to  all  the  world,  includ- 
ing subpurchasers. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; J.  A.  Bilbro,  Judge. 

Action  by  James  T.  Chad  wick  against  W. 
W.  RusselL  There  was  a  judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

In  the  complaint  there  was  a  count  for 
trespass  and  one  for  trover.  Issue  was  join- 
ed ,upon  the  plea  of  the  general  issue.  The 
evidence  showed  that  one  Bush,  being  the 
owner  of  the  property  involved  in  the  con- 
troversy, executed  a  mortgage  thereon  to  the 
defendant  on  July  18,  1894,  which  mortgage 
was  duly  recorded  the  following  day.  Sub- 
sequently Bush  sold  the  property  to  one 
Thomas  for  a  valuable  consideration.  Thom- 
as sold  the  property  to  one  Brock.  Brock 
sold  to  one  Noblet,  and  Noblet  sold  the  prop- 
erty to  the  plaintiff.  None  of  the  several 
purchasers  had  any  actual  notice  of  the  ex- 


istence of  the  mortgage  upon  the  property  to 
the  defendant.  There  being  default  in  the 
payment  of  the  mortgage,  the  defendant 
took  possession,  and  sold  it  under  the  power 
contained  In  the  mortgage,  at  which  sale  he 
became  the  purchaser  thereof.  Upon  these 
facts,  the  court,  at  the  request  of  the  de- 
fendant, gave  the  general  affirmative  charge 
in  his  behalf,  to  the  giving  of  which  charge 
the  plaintiff  duly  excepted.  There  were  ver- 
dict and  judgment  for  the  defendant.  The 
plaintiff  appeals,  and  assigns  as  error  the 
giving  of  the  general  affirmative  charge  i^e- 
quested  by  the  defendant 

O.  D.  Street,  for  appellant   Davis  &  Haral- 
son, for  appellee. 

McCLELLAN,  J.  A  plausible.  If  not  a 
forcible,  argument  can  be  made  and  has 
been  made  in  this  case  for  a  difference  be- 
tween the  registration  of  a  mortgage  of 
realty  and  one  of  personalty  in  respect  of 
constructive  notice  to  subpurchasers  under 
the  mortgagor;  the  insistence  being  that  the 
record  should  be,  as  it  la,  notice  to  all  sub- 
purchasers of  real  estate,  but  should  not  be 
notice  to  any  except  the  immediate  purchas- 
ers of  personalty;  but  we  think  the  argu- 
ment should  be  addressed  to  the  legislature, 
and  not  to  the  courts.  Under  the  law  as 
written  we  see  no  room  for  the  distinction. 
Section  1814  of  the  Code  of  1886,  relative  to 
the  registration  of  conveyances  of  person- 
alty, affords  no  ground  upon  which  to  give 
it  a  different  construction  in  respect  of  the 
parties  affected  by  notice  from  that  which 
is  established  of  section  1810  as  to  the  regis- 
itratlon  of  conveyances  of  real  estate  in  the 
particular  under  consideration.  The  con- 
struction 80  established  of  section  1810  la 
that  the  registration  referred  to  in  it  is  no- 
tice to  all  the  world  of  the  lien  of  the  mort- 
gage. O'Neal  ▼.  Seixas,  86  Ala.  80,  4  South. 
745.  And  so  we  hold  as  to  the  registration 
referred  to  in  section  1814.  Such  has  been 
the  understanding  of  the  profession  and  the 
public,  and  we  do  not  feel  justified  in  adopt- 
ing a  different  view.    Affirmed. 


017  Ala.  547) 
Ex  parte  TOWN  OF  BOANOKE. 
(Supreme  Court  of  Alabama.     April  27,  1896.) 
Cbbtiorari  to  Prob\tb  Court. 
A  probate  court  is  an  inferior  jurisdiction 
within  the  meaning  of  Code  1896,  fi  918,  which 
provides  that  the  circuit  court  shall  exercise 
a  general  superintendence  over  all  inferior  ju- 
risdictions,   and   the   supreme   court   will   not 
award  a  writ  against  it  in  the  first  instance 
when  there  has  been  no  prior  application  to 
the  circuit  court. 

One  Charles  Greer,  upon  being  convicted 
for  the  violation  of  an  ordinance  of  the  town 
of  Boanoke,  and  while  detained  In  custody 
ordered  by  the  sentence  of  the  court  applied 
to  the  judge  of  the  probate  court  for  a  writ 
of  habeas  corpus  asking  for  his  discharge. 
Upon  the  Procoeding^.gC^^^^e^t^^^p^ 
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habeas  corpus  the  probate  Judge  ordered 
said  Charles  Greer  released.  Thereupon  the 
town  of  Roanoke  filed  its  original  petition 
in  this  court  asking  for  a  writ  of  certiorari, 
prohibition  or  other  remedial  writ,  command- 
ing him  to  show  cause  why  the  order  dis- 
charging said  Charles  Greer  from  custody 
should  not  be  vacated,  annulled  and  quashed. 
Dismissed. 

J.  W.  Oliver  and  Samuel  Henderson,  for 
petitioner. 

HARALSON,  J.  Section  918  of  the  Code  of 
1896  (section  756,  Code  1886)  subd.  3,  con- 
fers on  the  circuit  court  original  jurisdiction, 
'*to  exercise  a  general  superintendence  over 
all  inferior  jurisdictions."  Probate  courts  are 
such  Inferior  jurisdictions.  State  v.  Wil- 
liams, 69  Ala.  311;  Ethridge  t.  Hall,  7  Port 
(Ala.)  47.  The  supreme  court  will  not,  in 
the  first  instance,  award  a  writ  such  as  Is 
applied  for  in  this  case,  when  there  has  l)een 
no  proper  Intermediate  application  to  the  cir- 
cuit court  for  relief.  We  must  decline,  there- 
fore, to  entertain  the  petition,  and  the  same 
is  dismissed.  Ex  parte  Russell,  29  Ala.  717; 
Ex  parte  Henderson,  48  Ala.  392;  Ex  parte 
Pearson,  76  Ala.  521;  Ramagnano  y.  Crook, 
88  Ala.  450,  7  South.  247;  Ex  parte  Due 
(Ala.)  23  South.  2.    Petition  dismissed. 


(U7  Ala.   239 

white;  State  Auditor,  ▼.  SMITH  et  al. 
(Supreme  Court  of  Alabama.     April  27,  1896.) 

Taxks  Paid  bt  Mistakb— Mimistbriai.  Aot— 

RBQUI81TB8  OF  Cl.AIM  FOR  TaXBB. 

1.  Act  Gen.  Assem.  Feb.  18,  1891,  authorlBes 
the  county  commissioners'  court,  after  a  mis- 
taken payment  of  taxes  has  been  established, 
to  order  the  probate  judge  to  draw  a  warrant 
on  the  county  treasurer  for  county  taxes  im- 
properly paid,  and  to  certify  to  the  state  au- 
ditor state  taxes  improperly  paid;  and  if,  on 
the  presentation  of  the  certificate,  the  auditor 
finds  the  same  correct  in  fact  and  amount,  it 
is  made  his  duty  to  draw  his  warrant  on  the 
state  treasurer  therefor.  Heldy  that  a  simple 
ministerial  duty  of  ascertaining  that  the  order 
or  warrant  is  in  fact  an  authentication  of  the 
action  of  the  commissioners'  court,  and  the 
amount  recited  corresponds  to  the  order  of  the 
court,  and  of  paying  or  drawing  a  warrant 
therefor,  is  imposed  upon  the  county  treasurer 
and  state  auditor,  though  the  examination  of 
the  warrant  or  certificate  may  involve  judg- 
ment'in  some  decree. 

2.  Where  a  claim  against  the  state  for  taxes 
paid  by  mistake  has  been  established  by  the 
commissioners'  court,  as  required  by  Act  Gen. 
Assem.  Feb.  18,  1891,  it  needs  no  verification 
or  itemization  to  entitle  it  to  be  paid  as  re- 
quired by  Code  1886,  §  109,  relating  to  claims 
against  the  state;  that  section  referring  to 
special  claims  against  the  state  in  the  form  of 
open  accounts. 

Appeal  from  city  court  of  Montgomery;  John 
G.  Winter,  Judge. 

Application  for  mandamus  by  T.  S.  Smith 
and  others  against  Walter  S.  White,  as  state 
auditor,  to  draw  a  warrant  for  taxes  paid  by 
mistake.  Judgment  for  petitioners,  and  de- 
fendant appeals.     Affirmed. 


William  C.  Fltts,  Atty.  Gen.,  for  appellant. 
Arnold  &  Evans,  for  appellees. 

BRIGKELL,  G.  J,  The  act  of  the  general 
assembly  approved  February  18, 1891  (Pamph. 
Acts  1890-91,  p.  1139),  authorizes  any  person 
who  by  mistake  has  paid  taxes  which  he  ought 
not  to  have  paid  to  apply  to  the  commissioners' 
court  to  have  such  taxes  refunded.  Upon  such 
application  being  made,  and  the  mistake  being 
established  to  the  satisfaction  of  the  court,  they 
may  dhrect  and  order  the  probate  Judge  to  draw 
a  warrant  on  the  county  treasurer  in  favor  of 
such  person  for  the  amount  of  county  taxes 
shown  to  have  been  so  improperly  paid;  and 
the  court  may  autborize  the  probate  Judge  to 
certify  to  the  auditor  such  mistake  and  the 
amount  of  state  taxes  which  have  been  so  hn- 
properly  paid.  On  the  presentation  of  such  cer- 
tificate to  the  auditor,  if  he  finds  the  same  cor- 
rect in  fact  and  amount,  it  is  his  duty  to  draw 
his  warrant  on  the  state  treasurer  for  the 
amount  so  certified  by  the  probate  Judge, 
which  is  payable  from  any  funds  in  the  treas- 
ury not  otherwise  appropriated. 

The  appellees  presented  to  the  commission- 
ers' court  of  the  county  of  Jefferson  an  appUca* 
tlon  for  the  refunding  to  them  state  and  county 
taxes  for  the  years  1891,  1892, 1893,  on  certain 
real  estate,  which  by  mistake  were  paid  twice. 
On  the  hearing  of  the  application,  the  court  ad< 
Judged  the  relators  were  entitled  to  have  the 
excess  of  taxes  refunded,  and  ordered  the  Judge 
of  probate  to  certify  to  the  auditor  such  mis- 
take and  the  amount  of  state  taxes  improperly 
paid.  On  the  presentation  of  the  certificate  tt 
the. predecessor  of  the  appellant,  he  refused  to 
draw  a  warrant  on  the  treasurer  for  the  amount 
so  certified.  Thereupon  the  appellees  filed  in 
the  court  below  a  petition  for  a  writ  of  man- 
damus commanding  the  drawing  of  such  war- 
rant, alleging  the  foregoing  facts,  and  further 
alleging  that  the  refusal  to  draw  the  warrant 
was  arbitrary,  without  any  suggestion  or  claim 
by  the  auditor  that  he  found  anything  incor- 
rect in  said  certificate  or  order,  or  that  there 
was  any  error  in  fact  or  amount  as  shown  by 
said  certificate  and  order,  or  otherwise.  The 
auditor  appeared  in  answer  to  the  alternative 
writ,  and  demurred  to  the  petition,  assigning 
numerous  causes,  which  are  reducible  to  two 
inquiries.  The  first  is  whether  the  duty  Im- 
posed on  the  auditor  is  mandatory  or  discre- 
tionary, Involving  the  exercise  on  his  part  of  a 
degree  of  Judgment  in  finding  or  ascertaining 
whether  the  certificate  of  the  Judge  of  probate 
is  correct  in  amount.  The  second  Is  whether 
the  claim  of  the  relators  is  within  the  purview 
of  the  statute  (Code  1886,  f  109),  requiring  that 
"all  accounts  agahist  the  state  must  be  accu- 
rately and  fully  itemized,  and  accompanied 
with  the  afildavit  of  the  party,  stating  the  cor- 
rectness of  the  same,  and  that  no  portion  of 
such  account  has  been  paid."  The  demurrers 
were  overruled,  and,  the  auditor  declining  to  an- 
swer or  plead  further.  Judgment  final,  awarding 
a  peremptory  mandamus,  was  rendered,  from 
which  this  appeal  was  taken. 
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The  statute  Is  Intended  to  provide  the  tax- 
payer, who  by  mistake  has  paid  taxes  he 
ought  not  to  have  paid,  a  speedy,  inexpensive 
remedy,  to  reclaim  the  money  from  the  state 
and  county  treasury  into  which  it  has  passed. 
It  is  the  successor  of  preceding  statutes  having 
a  common  object,— the  promotion  of  Justice  and 
equity  between  the  state  and  the  county  and 
the  taxpayer.  If  by  mistake,  whether  of  law 
or  of  fact,  the  state  or  county  has,  through  the 
medium  of  taxation,  received  the  money  of  the 
taxpayer  to  which  it  was  not  entitled,  ex  aequo 
et  bono,  it  is  but  natural  right  and  Justice  that 
the  mistake  shoulu  be  corrected  and  the  money 
refunded.  The  commissioners'  court  of  the 
county  in  which  the  taxes  were  assessed,  lev- 
ied, and  paid  has  on  its  files  the  assessment 
book  and  the  reports  by  the  tax  coUector  of 
all  taxes  which  have  been  paid,  and  of  all 
which  are  unpaid,  and  is  the  tribunal  of  pecul- 
iar fitness  to  ascertain  the  facts  the  statute 
requires,  shall  be  ascertained  before  the  Judge 
of  probate  Is  authorized  to  draw  a  warrant  on 
the  county  treasurer  for  the  amount  of  the 
county  taxes,  and  before  authorizing  him  to 
make  the  certificate  to  the  auditor.  When  the 
facts  have  been  ascertained,— Judicially  ascer- 
tained,—and  properly  certified  to  the  auditor, 
the  statute  would  not  accomplish  its  plain  and 
manifest  purpose,  as  to  the  taxes  which  had 
passed  into  the  state  treasury,  forming  part 
of  the  adjudication  of  the  court,  if  the  duty  of 
the  auditor  is  discretionary,— if  he  could,  in  the 
exercise  of  his  own  Judgment,  withhold  the 
warrant  on  the  state  treasury.  There  would 
be  no  remedy  for  the  taxpayer  except  an  ap- 
peal to  the  general  assembly,  with  its  delays; 
and  legislation  would  be  multiplied.  The  stat- 
ute recognizes  the  taxpayer  as  aggrieved,— that 
money  has  been  taken  from  him  in  the  form  of 
taxes  by  mistake,  to  which  neither  the  state 
nor  county  is  entitled,— and  it  recognizes  the 
duty  and  obligation  of  each  to  refund  it.  Con- 
struing the  statute  in  its  entirety,  keephig  in 
view  the  purposes  it  was  intended  to  accom- 
plish, a  simple  ministerial  duty  is  imposed  on 
the  auditor,— the  examination  of  the  certificate 
of  the  Judge  of  probate,  to  ascertain  whether 
it  is  in  fact  an  authentication  of  the  action  of 
the  court  of  county  commissioners,  and  that 
the  amount  of  the  state  taxes  it  recites  corre- 
sponds to  that  recited  in  the  order  of  the 
court.  A  duty  of  like  kind  devolves  on  every 
county  treasurer,  in  the  payment  of  claims 
agahist  the  county  which  have  been  audited 
and  albwed  by  the  court  of  county  commission- 
ers. The  fact  of  audit  and  allowance  is  certi- 
fied, or  the  order  of  payment  is  drawn  by  the 
Judge  of  probate.  The  treasurer  necessarily 
examines  the  one  or  the  other  to  ascertahi  its 
genuineness.  While  the  examination  may  be 
said  to  involve  Judgment  in  some  degree,  the 
duty  to  be  performed  is  ministerial,  simple,  and 
well  defined,— the  payment  of  the  claim  in  the 
order  and  upon  the  conditions  the  statute  may 
prescribe.  When  the  claim  is  ascertained  by 
the  court  of  county  commissioners,  it  passes  be- 
yond the  form  of  an  account     It  is  established 


by  the  Judgment  of  the  court,  and  needs  no  veri- 
fication or  Itemization.  The  Judgment  imports, 
and,  until  impeached  in  a  proper  mode  and  by 
proper  procedure,  is  the  absolute  evidence  of, 
its  own  verity.  The  statute  (Code  1886,  §  109) 
to  which  we  have  referred  manifestly  has  ref- 
erence to  special  claims  against  the  state,  re- 
maining in  the  form  of  open  accounts,  and  not 
to  claims  the  amount  of  which  have  been  as- 
certained and  declared  In  the  course  of  Judicial 
proceedings,  before  and  by  a  court  of  com- 
petent Jurisdiction.  Besides,  the  want  of  veri- 
fication and  itemization  was  not  the  ground  of 
the  refusal  of  the  auditor  to  draw  the  warrant, 
and  we  are  not  inclined  to  the  opinion,  if  there 
was  any  force  in  the  objection,  that  he  could 
now  be  heard  to  make  it  We  find  no  error 
in  the  Judgment  of  the  city  com*t,  and  it  must 
be  affirmed.    Afitoned. 


(117   Ala.   687) 

LONQ  et  al.  v.  POCAHONTAS  COAL  00. 

et  al. 

(Supreme  Court  of  Alabama.     April  28,  18d&) 

Mbchanics'  Li  bns— Filing  or  Statbmimt— 

VSRiriCATlON. 

1.  Code  1896,  §  2727,  providing  that  a  materi* 
al  man  claiming  a  lien  snail  witnin  four  months 
from  the  time  the  debt  accrued  file  a  verified 
statement  of  the  particulars,  must  be  strictly 
complied  with. 

2.  Under  Code  1896,  fi  2727,  providing  that  a 
person  claiming  a  mechanic's  lien  shall  file  a 
statement  in  writing  verified  by  "oath  of  the 
claimant  or  some  other  person  having  knowl- 
edge of  the  facts,  containing  a  just  and  true 
account,"  etc.,  a  verification  on  knowledge  and 
belief  is  insufficient  to  create  a  lien,  and  such 
defect  is  not  cured  by  proof  that  afliant  did 
have  personal  knowledge  of  the  facts. 

Appeal  from  chancery  court.  Walker  county; 
Thomas  Cobbs,  Chancellor. 

Bill  by  J.  J.  Long  and  another  against  the 
Pocahontas  Coal  Company  and  others.  There 
was  a  decree  for  defendants,  and  comphilnanta 
appealed.    Affirmed. 

By  the  bill  it  was  sought  to  enforce  a  material 
man's  lien  for  lumber  obtained  from  the  com- 
plainants, and  used  by  the  Pocahontas  CSoal 
(Company  in  improving  theUr  land,  in  erecting 
buildings  thereon.  The  contract  for  the  ma- 
terial purchased  from  the  complainants  was 
made  by  Phillips  &  Wiggs  Madiinery  Com- 
pany, through  its  president,  who  represented 
to  complainants  that  his  company  owned  the 
Pocahontas  Coal  (Company.  Upon  the  final 
submission  of  the  cause  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  com- 
plainants were  not  entitled  to  the  relief  prayed 
for,  and  ordered  their  appeal  dismissed.  From 
this  decree  the  complainants  appeal,  and  assign 
the  rendition  thereof  as  error. 

Norvell  &  Smith,  for  appellants.  White  & 
Howze,  for  appellees. 

BRICKELL,  C.  J.  The  lien  in  favor  of  me- 
chanics, contractors,  and  material  men  for  work 
done  or  materials  furnished  for  any  building 
or  improvement  on  l^nd  ^^^^el^^^i^^a^c^]^ 
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origin,  and  Its  creation,  therefore,  depends  up- 
on a  compliance,  in  all  matters  of  substance, 
with  the  pcoYislons  of  the  statute  to  which  it 
owes  its  existence.  Chandler  y.  Hanna,  73 
Ala.  393.  An  essential  prerequisite  of  the  stat- 
ute is  that  the  person  entitled  to  the  lien  shall, 
within  a  specified  time,  *'file  in  the  office  of  the 
judge  of  probate  of  the  county  in  which  the 
property  upon  which  the  Uen  is  sought  to  be 
established  is  situated,  a  statement  in  writing, 
yerified  by  the  oath  of  the  claimant,  or  some 
other  person  haying  knowledge  of  the  facts, 
containing  a  Just  and  true  account  of  the  de- 
mand secured  by  the  Uen,  after  all  Just  credits 
haye  been  giyen,  a  description  of  the  property 
on  which  the  Uen  is  claimed,  and  the  name  of 
the  owner  or  proprietor  thereof."  Acts  1894- 
95,  p.  1238;  Code  1896,  «  2727.  When  the  lien 
is  claimed  by  one  who  has  furnished  materials 
used  ha  the  building  or  Improyements,  the  yeri- 
fied statement  must  be  filed  within  four  months 
from  the  time  the  indebtedness  therefor  ac- 
crued. The  eyidence  presented  in  the  record 
falls  to  show  that  these  preliminary  require- 
ments were  complied  with.  The  bill  alleges 
that  on  September  30,  1896,  a  yerified  state- 
ment of  the  account  was  filed  in  the  office  of 
the  probate  Judge  of  Walicer  county,  and  a  copy 
of  the  statement  is  attached  as  an  exhibit  to 
the  bill,  from  which  it  appears  that  the  last 
item  of  the  account  was  furnished  on  April  18, 
1896,  and  that  the  statement  was  sworn  to  on 
September  30,  1896^  before  the  probate  Judge 
of  Walker  county,  by  C.  D.  Long,  one  of  the 
complainants,  who  had  made  oath  tbat  "the 
foregoing  statement  is  true  to  the  best  of  his 
knowledge  and,  belief."  This  allegation  of  the 
bill  was  denied  by  the  answer,  and  it  there- 
fore became  necessary  for  complainants  to 
proye  the  allegation.  But  It  nowhere  appears, 
either  from  the  indorsements  on  the  exhibit  or 
from  the  eyidence,  that  the  statement  was  eyer 
filed  in  the  office  of  the  prol)ate  Judge.  Hence 
the  lien  which  the  bill  seeks  to  enforce  neyer 
had  any  existence.  If  It  was  hi  fact  filed,  it 
clearly  appears  that  the  filing  was  too  late  to 
create  and  perfect  the  lien  sought  to  be  estab- 
lished; the  eyidoice  showing  that  the  whole  ac- 
count became  due  on  April  18,  1896,  while  the 
filing  was  not  earlier  than  September  30,  1896, 
—more  than  four  months  from  the  time  the  in- 
debtedness accrued.  Moreoyer,  the  affidaylt 
attached  to  the  statement,  as  shown  by  the  ex- 
hibit to  the  bill,  affirming  that  the  statement 
was  true  to  the  best  of  affiant's  knowledge  and 
belief,  was  an  insufficient  yerification  of  the 
statement,  according  to  all  the  former  decisions 
of  this  court,  and  the  defect  was  fatal  to  the 
perfection  of  the  lien.  Corrugating  Co.  y. 
Thacher,  87  Ala.  458,  6  South.  366;  Association 
y.  Schall,  107  Ala.  534,  18  South.  108.  The 
yerification  is  unlike  that  considered  and  held 
sufficient  in  Lef twlch  Lumber  Co.  y.  Florence 
Mut.  Building,  Loan  &  Sayings  Ass'n,  104 
Ala.  594,  18  South.  48,  Ui  that,  hi  the  latter 
case,  the  affidayit  affirmed  that  afiftant  had 
personal  iuiowledge  of  the  facts  contained  in 
the  statement,  and  th^t  they  were  true  to  the 


best  of  his  knowledge  and  belief.  These  words 
were  held  sufficient  to  show  that  the  affidaylt 
was  based  on  personal  knowledge,  and  not 
partly  on  knowledge  and  partly  on  belief.  If 
the  yerification  is  sufficient  in  form,  although 
false,  its  falsity  cannot  preyent  the  creaticm 
of  the  Uen,  although  proof  of  the  falsity  of 
statement  may  defeat  Its  enforcement.  If, 
howeyer.  It  Is  hisufficient  in  form,  as  where  It 
appeara  on  its  face  not  to  be  based  on  per- 
sonal knowledge  of  the  affiant,  the  fact,  shown 
by  eyidence  on  the  trial  of  a  cause  for  the  en- 
forcement of  the  lien,  that  affiant  did  haye  per- 
sonal knowledge  of  the  correctness  of  the  state- 
ment, caimot  cure  the  defect,  and  authorize  the 
enforcement  of  the  Uen,  since,  by  reason  of  the 
defect,  the  lien  neyer  had  any  existence.  In 
yiew  of  the  fact  that  the  eyidence  fails  to  show 
a  compliance  with  those  requirements  ot  the 
statute,  a  compliance  with  which  is  essential 
to  the  creation  of  the  lien,  It  is  unnecessary  to 
consider  whether  the  circumstances  under 
which  the  materials  were  furnished  to  the  Phil- 
lips &  Wiggs  Machinery  Company,  on  its  cred* 
it,  were  such  as,  under  the  statute,  entitled 
complahiants  to  a  lien  on  the  land  now  owned 
by  the  Pocahontas  Coal  Company,  or  by  its  as- 
signee in  trust  for  I^  creditors.  The  decree 
of  the  chancellor  must  be  affirmed* 


(UT  Ala.   581) 
FURMAN  FARM-IMPROVEMENT  00.  T. 

LONG. 
(Supreme  Court  of  Alabama.     April  28,  1898.) 

LiCBNBB  TO  SSLL  FeBTILIZBRS— Pl4ikOB    OV  MaVD* 
FAOTVKE. 

A  license  to  sell  fertilissers,  stated  to  be 
manufactured  in  the  citj  of  Atlanta  (Code  1886, 
i  142),  does  not  authorize  the  sale  of  fertilizers 
manufactured  at  a  distinct,  incorporated  mu- 
nicipality, six  miles  distant  from  said  city, 
though  the  principal  office  of  manufacturer  is 
in  Atlanta;  and  a  note  giyen  in  payment  of 
such  fertilizer  is  yoid,  under  section  139. 

Appeal  from  chrcuit  court,  Marshall  qounty; 
J.  A.  Bllbro,  Judge. 

Action  by  the  Furman  Farm-Improyement 
Company  against  Thomas  H.  Long.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  appellant  brought  the  present  action 
against  the  appellee,  and  counted  in  the  com- 
plaint upon  a  bond  executed  by  the  defendant 
to  him  for  the  purchase  price  of  fertilizer.  The 
defense  interposed  Is  sufficiently  stated  in  the 
opinion.  The  bill  of  exceptions  recites:  "The 
eyidence,  without  conffict,  showed  that  the 
place  of  manufacturing  said  fertilizer  was  East 
Point,  Ga.;  that  the  pUintifl  had  its  office  for 
its  business  in  Atlanta,  Ga.;  and  that  plahitiff 
was  a  corporation  organized  under  the  laws  of 
the  state  of  Georgia.  On  this  eyidence,  with- 
out more,  the  court  held  that  the  statement  that 
the  place  of  manufacturing  said  fertilizer  was 
Atlanta,  Ga.,  was  not  a  sufficient  compliance 
with  the  statute  ((3ode,  §  142),  and  to  this  rul- 
ing of  the  court  the  plaintiff  excepted.  Eyi- 
dence was  thereupon  i^trc^ug^y  ^j^^i^)^ 
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tlon  of  said  East  Point,  Ga.,  from  which  It  ap- 
peared It  was  six  or  seven  miles  from  Atlanta, 
Ga.;  that  it  was  not  In  the  incorporated  limits 
of  Atlanta;  that  it  was  a  separate  municipality 
from  Atlanta;  that  said  East  Point  was  incor- 
porated and  had  Its  own  municipal  govern- 
ments and  post  office;  that  it  was  connected 
with  Atlanta  by  railroad;  and  that  the  country 
between  it  and  Atlanta  was  built  up  nearly  all 
the  way.  This  was  all  the  evidence,  and  the 
court  thereupon,  without  objections,  submitted 
to  the  jury,  upon  all  the  evidence,  whether 
East  Point  and  Atlanta  were  the  same  place; 
and,  If  they  so  found,  to  return  a  verdict  for 
the  plaintiff,  and  assess  his  damages  at  the 
amount  of  the  note  and  interest  thereon  to  the 
trial,  but,  if  they  did  not  so  find,  to  return  a 
verdict  for  the  defendant.**  There  were  ver- 
dict and  judgment  for  the  defendant.  The 
plaintiff  appeals,  and  assigns  as  error  the  rul- 
ing of  the  court  upon  the  sufficiency  of  the 
statement  offered  In  evidence  as  to  the  place  of 
manufacture  of  the  fertilizer. 

O.  D.  Street,  for  appellant  Lusk  &  Bell,  for 
appellee. 

COLEMAN,  J.  Appellant  sued  the  appellee 
upon  his  bond  to  recover  for  the  sale  of  com- 
mercial fertilizer.  The  defendant  pleaded  In 
defense  a  noncompliance  with  subdivision  one 
(1)  of  section  142  of  the  Code  of  1886,  in  so  far 
as  that  section  requires  the  seller  of  fertilizers 
to  submit  to  the  commissioner  a  statement, 
"setting  forth  ♦  ♦  ♦  the  place  of  manu- 
facturing." The  evidence  showed  without  con- 
flict that  Atlanta,  Ga.,  waa  designated  In  the 
statement  to  the  commissioner  as  the  "place  of 
manufacture,**  and  that  It  was  in  fact  manu- 
factured at  East  Point,  Ga.,  a  distinct,  sepa- 
rate, Incorporated  municipality,  about  sir  miles 
from  Atlanta,  but  the  principal  office  of  plain- 
tiff for  business  was  at  Atlanta.  Upon  the  evi- 
dence the  court  might  well  have  charged  the 
jury,  as  matter  of  law,  that  the  statute  had 
not  been  complied  with.  The  purposes  of  the 
act,  establishing  an  agricultural  department  for 
the  state  of  Alabama,  were  well  stated  In  the 
case  of  Stelner  v.  Ray,  84  Ala.  93,  4  South. 
172;  and  parties  desiring  to  sell  fertilizers  In 
this  state  should  comply  with  Its  provisions  en- 
acted for  the  protection  of  the  agricultural  pub- 
lic. A  license  to  sell  fertilizers  manufactured 
In  Atlanta,  Ga.,  would  not  authorize  the  sale 
of  fertilizers  manufactured  at  ^ast  Point,  Ga. 
Affirmed* 
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Ex  parte  LUNSFORD. 

(Supreme  Oourt  of  Alabama.     April  27,  1898.) 

pROBATB  Court— Jurisdiction. 

Const.  Ala.  art.  6,  S  0,  provides  that  the 
general  assembly  shall  have  power  to  establish 
courts  of  probate  with  general  jurisdiction  to 
grant  letters  testamentary  and  of  administra- 
tion. Held,  that  under  this  provision  the  pro- 
bate court  has  exclusive  jurisdiction  to  grant 
letters  testamentary  and  of  administration,  and 
that  a  court  of  chancery  had  no  power  to  grant 


administration  de  bonis  non  of  an  insolvent  es- 
tate removed  from  the  probate  court  for  final 
settlement. 

Petition  by  Susan  Lunsford  for  a  writ  of 
prohibition.    Granted. 

S.  W.  John,  for  petitioner.  Garrett  &  Un- 
derwood, for  respondent 

BRICKELL,  C.  J.  This  is  an  original  ap- 
plication for  a  writ  of  prohibition  to  be  di- 
rected to  the  court  of  chancery  of  the  county 
of  Jefferson,  the  chancellor  therein  presid- 
ing, and  to  one  F.  W.  Dixon,  claiming  to  be 
the  administrator  de  bonis  non  of  one  George 
Lunsford,  deceased,  under  an  appointment 
of  the  court  of  chancery,  commanding  the 
court,  the  chancellor,  and  said  Dixon,  to  de- 
sist and  refrain  from  proceeding  or  acting  up- 
on the  said  order  of  appointment  The  material 
facts  as  disclosed  by  the  petition,  the  answer 
to  the  rule  nisi,  and  the  accompanying  ex- 
hibits, are  that  the  said  George  Lunsford 
died  testate,  nominating  and  appointing  the 
petitioner,  Susan  Lunsford,  sole  executrix  of 
his  last  will,  and  relieving  her  from  the  ne- 
cessity of  giving  bond  and  security  for  the 
performance  of  her  duties  as  executrix.  The 
will  was  duly  admitted  to  probate,  and  let- 
ters testamentary  issued  to  the  petitioner, 
by  virtue  of  which  the  assets  of  the  estate  of 
the  testator,  real  and  personal,  passed  into 
her  custody  for  administration.  The  admin- 
istration, by  bill  filed  by  the  petitioner,  was 
removed  into  the  court  of  chancery.  The 
prayer  of  the  bill  was  that  the  court  would 
take  jurisdiction  of  the  administration^ 
would  decree  and  declare  the  estate  insol- 
vent, and  as  an  insolvent  estate  administer 
the  same;  that  the  homestead  to  which  the 
complainant  and  her  minor  children  were  en- 
titled be  set  apart  to  them,  and  all  other  ex- 
emptions to  which  they  ivere  entitled  be  al- 
lotted, and  for  special  relief  as  against  two 
of  the  creditors  of  the  testator,  who  were 
parties  defendant;  for  the  direction  and  ad- 
vice of  the  court  in  the  further  administra- 
tion and  settlement  of  the  estate;  and  for 
general  relief.  A  decree  was  rendered  by 
the  court  taking  Jurisdiction  of  the  adminis- 
tration, declaring  the  estate  insolvent  and 
ordering  the  petitioner  to  file  her  accounts 
and  vouchers  for  a  final  settlement  of  the 
administration.  Subsequently,  on  the  peti- 
tion of  one  of  the  creditors,  the  court  in- 
tending to  pursue  the  statute  regulating  the 
proceedings  in  the  court  of  probate  for  the 
administration  of  estates  by  that  court  de- 
clared insolvent  (Code  1880,  §  2231  et  seq.), 
made  an  order  requiring  the  register  to  ap- 
point a  day  when  the  creditors  should  ap- 
pear and  nominate  to  the  court  some  fit  per- 
son to  be  appointed  administrator  of  the  es- 
tate, of  which  day  notice  was  required  to  be 
given,  and  the  voting  of  creditors  in  mak- 
ing such  nomination  was  required  to  be  con- 
ducted according  to  sections  2232-2234  of  the 
Code.  The  creditors  appeared,  and  nominat- 
ed  said  Dixon  as  adg.lijte^^t,^^g^ 
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ter  made  report  of  the  proceedings  to  the 
court,  and  thereupon  the  court  made  the  or- 
der, the  validity  of  which  Is  now  drawn  In 
question,  appointing  said  Dlzon  "adminis- 
trator of  the  property,  rights,  and  credits  un- 
administered  of  the  aforesaid  insolvent  es- 
tate of  George  Lunsford,  deceased,"  and  de- 
clared him  invested  with  all  the  rights  and 
powers,  and  subject  to  the  responsibilities, 
of  such  administrator,  upon  his  qualifying 
as  such;  and  as  such  administrator  Dixon 
qualified  by  executing  bond  in  the  penalty 
prescribed  by  the  chancellor. 

The  sole  question  Involved  is  whether  the 
court  of  chancery  had  Jurisdiction  to  grant 
the  letters  of  administration  to  Dixon,  for 
the  effect  of  the  order  of  appointment,  if  it 
be  of  any  effect,  is  the  grant  of  administra- 
tion, an  administration  de  bonis  non,  dis- 
placing the  executrix,  and  nullifying  the 
prior  grant  of  letters  testamentary  to  her 
by  the  court  of  probate.  A  court  of  equity 
has  original  jurisdiction  to  enforce  the  trusts 
of  an  administration;  to  compel  the  appro- 
priation of  the  assets  to  the  payment  of 
debts,  and,  when  these  are  satisfied,  to  the 
satisfaction  of  legacies;  or,  in  case  of  intes- 
tacy, to  apply  them  accordlhg  to  the  stat- 
utes of  distribution.  Of  this  jurisdiction  the 
court  is  not  devested  by  the  statutes  confer- 
ring on  courts  of  probate  cognizance  in  a 
limited  degree  of  the  trusts  of  admlnistra- 
tlon,--of  the  settlement  of  the  accounts  of 
executors  and  administrators,  of  the  pay- 
ment of  legacies,  making  distributions,  and 
power  to  render  final  decrees,  adjusting  and 
determining  the  rights  and  interests  of  leg- 
atees or  distributees,  and  fixing  the  liabili- 
ty of  the  executor  or  administrator.  8  Brick. 
Dig.  p.  834,  fi  61;  1  Brick.  Dig.  p.  047,  §  120 
et  seq.  And  when  the  court  takes  jurisdic- 
tion, following  its  own  rules,  of  practice,  it 
\b  often  said  that  it  will  apply  the  law  re- 
lating to  administrations  as  it  prevails  in  the 
court  of  probate.  An  examination  of  the 
cases  in  which  this  expression  has  been  em- 
ployed will  show  that  by  it  no  more  was  in- 
tended than  that  the  court  takes  jurisdiction 
of  the  administration  in  the  plight  and  con- 
dition in  which  it  was  in  the  court  of  pro- 
bate, and  will  exercise  whatever  of  statu- 
tory jurisdiction  or  authority  that  court 
could  have  exercised  in  drawing  the  admin- 
istration to  a  final  settlement  As  illustrative 
arc  the  cases  of  Gowles  v.  Pollard,  51  Ala. 
445,  Bragg  v.  Beers,  71  Ala.  161,  and  Sharp  v. 
Sharp,  76  Ala.  312,  holding  that  the  court 
may  order  the  sale  of  lands  or  other  prop- 
erty in  cases  in  which  by  statute  the  court 
of  probate  could  have  ordered  such  sale  if 
the  administration  had  remained  in  that 
court  So  is  the  case  of  Key  v.  Jones,  52 
Ala.  238,  in  which  it  was  held  that  as  an 
incident  to  administration,  the  court  could 
properly  decree  an  account  of  advancements, 
exercising  the  jurisdiction  conferred  by  stat- 
ute on  courts  of  probate.  Obviously,  these 
cases,  rcfen'ing  wholly  to  the  statutory  ju- 
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risdiction  of  the  court  of  probate,  and  Iti>  ex- 
ercise by  a  court  of  equity  as  incidental  to 
its  general  jurisdiction  of  the  trusts  of  ad- 
ministration, do  not  meet  the  queertlon  now 
involved.  The  constitution  (article  6,  §  9) 
declares:  'The  general  assembly  shall  have 
power  to  establish  in  each  county  within  the 
state  a  court  of  probate,  with  general  juris- 
diction for  the  granting  of  letters  testamen- 
tary and  of  administration,  and  for  orphans* 
business."  The  preceding  constitutions  con- 
tained a  corresponding  provision,  and  in 
construction  of  the  provision  of  the  constitu- 
tion of  1819  it  was  said  in  Ikelheimer  v. 
Chapman's  Adm'rs,  82  Ala.  681:  '*The  pro- 
bate court  has,  by  virtue  of  this  provision  of 
the  constitution,  a  specific  grant  of  unre- 
stricted jurisdiction  over  the  granting  of 
letters  testamentary  and  of  administration. 
It  is,  therefore,  as  to  those  subjects,  a  court 
of  general  jurisdiction.  Its  jurisdiction  is 
thus  far  of  constitutional,  not  statutory, 
origin.  As  soon  as  the  court  was  created, 
the  jurisdiction  of  the  court  attached,  with- 
out the  aid  of  a  statute.  The  constitution, 
as  to  those  subjects,  bestows  a  jurisdiction, 
which  is  original,  unlimited,  and  general." 
And  it  was  further  said:  'There  is  no  dis- 
tinctioil  between  the  character  of  the  juris- 
diction which  the  probate  court  exercises 
over  the  appointment  of  administrators  and 
of  administrators  de  bonis  non."  See  3 
Brick.  Dig.  p.  180,  §  71.  This  jurisdiction  in 
England  originally  belonged  to  the  eccle- 
siastical courts.  It  did  not  pertain  to  the 
jurisdiction  of  the  court  of  chancery,  or  of 
any  of  the  courts  of  common  law  jurisdic- 
tion. As  the  ecclesiastical  courts  never  ex- 
isted here,— were  not  suited  to  our  condi- 
tions and  our  institutions,— by  legislation  the 
jurisdiction  has  been  lodged  in  courts  of  pro- 
bate, or  ordinary,  or  surrogates,  or  county 
courts,  as  they  are  indifferently  termed  in 
the  several  states.  Wherever  lodged,  it  is, 
as  was  the  jurisdiction  of  the  ecclesiastical 
courts,  original  and  exclusive.  1  Williams, 
Ex'rs,  337,  top  page;  Leddel  v.  Starr,  19  N. 
J.  Eq.  159;  Hosack  v.  Rogers,  11  Paige,  603; 
Holbrook  v.  Gampau,  22  Mich.  288;  Randie 
V.  Carter,  62  Ala.  96;  Maione  v.  Hill,  68  Ala. 
225.  The  statutes  in  regulation  of  the  con- 
stitutional grant  of  jurisdiction  to  the  court 
of  probate  to  grant  letters  of  administration 
in  case  of  the  insolvency  of  an  estate  (which 
the  chancery  court  intended  to  observe)  man- 
ifestly contemplate  the  appointment  of  an 
administrator  de  bonis  non,  and  the  revoca- 
tion of  the  prior  grant  of  letters  testamen- 
tary or  of  administration.  Its  words  are: 
"Whenever  an  administrator  .is  appointed 
under  the  provisions  of  this  chapter,  any  for- 
mer grant  of  letters  is  thereby  revoked;  and 
the  property  of  such  estate  is  thereby  vest- 
ed in  such  administrator."  0>de  1886,  § 
2237.  This  is  the  scope  and  effect  of  every 
grant  of  administration  de  bonis  non,  from 
whatever  cause  or  necessity  it  may  arise. 
The  authorities  in  either  Jitates.  Are  oniiiier- 
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one,  and  are  collected  in  1  Woerner,Adm'n,  fi 
156,  and  note.  They  support  the  proposi- 
tion the  author  states:  "The  Jurisdiction  ex- 
ercised by  probate  courts  in  the  matter  of 
admitting  wills  to  probate,  appointing  ad- 
ministrators, and  talcing  administration 
bonds,  is  exclusive  of  all  other  courts  or  tri- 
bunals in  all  the  states.''  The  only  authority 
which  the  court  of  chancery  may,  in  any 
event,  exercise  in  the  appointment  of  an  ad- 
ministrator, is  derived  from  the  statutes 
(Code  1886,  §§  2283,  2284),  in  the  appoint- 
ment of  an  administrator  ad  litem,  confined 
in  authority  and  duty  to  the  pending  suit  in 
which  he  may  be  appointed,  Malone  v. 
Hill,  68  Ala.  225;  Clark  v.  Knox,  70  Ala. 
607.  The  court  of  chancery  properly  as- 
sumed jurisdiction  of  the  administration  of 
the  estate  of  the  testator.  As  incidental  to 
the  allotment  of  homestead  to  the  widow  and 
minor  children  it  must  have  ascertained  the 
solvency  or  Insolvency  of  the  estate,  and,  if 
Insolvent,  so  pronounced  by  its  decree,  and 
have  proceeded  to  a  final  settlement  of  all 
the  trusts  of  the  administration.  And,  if  a 
proper  case  was  presented,  it  could  have  ap- 
pointed a  receiver  to  take  the  assets  from 
the  custody  and  possession  of  the  executrix. 
This  was  the  extent  of  its  jurisdiction,  and 
when  it  passed  beyond  it  to  a  revocation  of 
the  letters  testamentary,  the  displacement  of 
the  executrix,  and  the  appointment  of  an  ad- 
ministrator de  bonis  non,  in  the  handling  of 
matters  clearly  within  its  cognizance,  it 
transgressed  the  bounds  prescribed  by  the 
constitution  and  statutes.  Ex  parte  Smith, 
23  Ala.  94.  It  results  that  the  rule  nisi  here- 
tofore granted  must  be  made  absolute,  and 
a  writ  of  prohibition  will  be  issued  in  ac- 
cordance with  the  prayer  of  the  petition* 
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BURKS  V.  STATE. 
(Supreme  Ck>urt  of  Alabama.     April  28,  1898.) 
Trbsfass  After  Warning— Reaboxablb  Doubt. 

1.  In  a  prosecntion  for  trespass  after  warn- 
ing, where  prosecutor  was  in  actual  possession 
of  the  land  trespassed  on,  it  is  no  defense  that 
defendant  claimed  a  superior  title  thereto. 

2.  Guilt  need  not  be  proven  to  the  "exclusion 
of  every  possibility  of  innocence,"  to  warrant 
a  conviction. 

Appeal  from  Macon  county  court;  W,  H. 
Hurt,  Judge. 

George  B.  Burks  was  convicted  of  trespass 
after  warning,  and  he  appeals.    Affirmed. 

The  last  charge,  which  was  referred  to  in 
the  opinion,  is  as  follows:  "The  only  founda- 
tion for  a  verdict  of  guilty  in  this  case  is 
that  the  entire  jury  shall  believe  from  the 
evidence,  beyond  all  reasonable  doubt,  and 
to  a  mora]  certainty,  that  the  defendants 
are  guilty  as  charged,  to  the  exclusion  of 
every  possibility  of  their  innocence  and  rea- 
sonable doubt  of  their  guilt;  and  if  the  pros- 
ecution has  failed  to  furnish  such  measure 
of  proof »  and  to  impress  the  minds  of  the 


jury  with  such  belief  of  their  guilt,  they 
should  find  them  not  guilty." 

E.  P.  Morrissett,  for  appellant  Wm.  C. 
Fitts,  Atty.  Gen.,  for  the  State. 

GOLiEMAN,  J.  The  defendant  was  convict- 
ed for  the  offense  of  trespass  after  warning. 
The  defendant  and  prosecutor  were  tenants, 
respectively,  of  coterminous  landowners. 
The  trespass  complained  of,  if  committed, 
was  upon  a  narrow  strip  of  land  adjacent 
to  the  dividing  line.  The  evidence  showed 
that  Mr&  Walker,  the  landlord  of  the  pros- 
ecutor, had  been  in  possession  of  the  strip  of 
land,  as  a  part  of  section  32,  for  many  years, 
and  a  portion  of  it  was  inclosed  by  a  fence. 
The  county  surveyor  ran  out  the  lines  be- 
tween the  parties,  and  located  the  section 
line  a  short  space  inside  of  the  indosure. 
The  trespass  consisted  In  the  removal  of  the 
fence  by  the  defendant  to  the  line  located 
by  the  surveyor,  and  the  taking  of  actual 
I)ossession  by  the  defendant  of  the  strip  ly- 
ing between  the  line  fixed  by  the  surveyor, 
and  where  the  fence  originally  was  erected, 
and  which  strip  ot  land  had  been  in  the  ac- 
tual possession  of  Mrs.  Walker  for  20  years, 
and  was  then,  when  the  fence  was  removed, 
in  the  actual  possession  of  her  tenant  The 
questions  presented  are  whether  it  was  com- 
petent for  the  defendant  to  introduce  evi- 
dence of  these  facts  in  defense  of  the  pros- 
ecution. 

We  are  of  opinion  that  the  evidence  was 
Incompetent  The  proof  showed  that  the 
prosecutor  was  in  actual  possession,  claim- 
ing under  his  lease  from  Mrs.  Walker.  The 
case  is  similar  to  that  of  Lawson  v.  State, 
100  Ala.  7,  14  South.  870,  where  it  was  held 
that,  if  the  prosecutor  was  in  actual  posses- 
sion of  the  land  trespassed  upon,  it  is  no 
defense  that  the  defendant  had  a  superior 
legal  title.  See  Sherman  y.  State,  106  Ala. 
115,  17  South.  103.  The  exceptions  reserved 
apply  to  instructions  given  to  the  jury  or  re- 
fused, and,  with  the  exception  of  the  last 
are  governed  by  the  principles  we  have  de- 
clared to  be  the  law.  Tested  by  these  prin- 
ciples, the  rulings  of  the  court  are  free  from 
error.  The  last  charge  requested  required 
too  high  a  degree  of  proof.  It  is  not  neces- 
sary for  a  conviction  that  the  defendant  be 
proved  guilty  to  the  "exclusion  of  every  pos- 
sibility of  innocence."   Affirmed. 


(U7  Ala.  538) 
FIELDS  V.  OLAyTON. 
(Supreme  Court  of  Alabama.     April  28,  1898.) 
Balb  of  Realty— Hsscisbion  or  Contract— Rbv- 

OBUATION  OF  DbBD— MORTGAGE— TiTLB    COK- 

VEYED— Conveyance  bt  Mortgagee. 
1.  Where  a  purchaser  of  real  estate  enters 
into  possession  under  a  conveyance  with  cov- 
enants of  warranty,  though  the  grantor  ^has 
no  title,  if  he  has  committed  no  fraud,  and  is 
not  insolvent,  and  there  is  no  other  independent 
equity,  the  grantee  is  protected  by  the  grantor's 
covenants  of  warranty,  and  a  rescission  of  the 
contract  will  not  be  decreed.  .  .,,«..., 
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2.  A  misdescrfptSon  fn  a  deed  will  be  reform- 
ed in  a  court  of  equity. 

3.  A  mortgage  on  real  estate  i^asseB  the  title, 
with  right  of  immediate  possession,  if  the  con- 
trary does  not  appear,  and  after  the  law  day 
the  mortgagor  has  nothing  left  but  an  equity  of 
redemption. 

4.  A  mortgagee  may  convey  the  land  mort- 
gaged without  assigning  the  debt,  and  without 
affecting  the  equity  of  redemption. 

Appeal  from  chancery  court,  Blount  coun- 
ty; Thomas  Gobbs,  Chancellor. 

Suit  by  A.  J.  Clayton  against  A.  E.  Fields. 
From  a  decree  oyerrultng  a  demurrer  to  the 
bill  and  a  motion  to  dismiss,  the  defendant 
appeals    Reversed. 

Emery  C.  Hall,  for  appellant  Inzer  & 
Ward,  for  appellee. 

BRICKELL,  C.  J.  The  bill  was  filed  by 
the  appellee,  and  its  material  allegations  are 
that  on  the  17th  day  of  November,  .18^,  he 
purchased  of  the  appellant  a  described  par- 
cel of  land,  at  and  for  the  price  of  $260,  pay- 
able in  four  installments,  of  $62.S0  each,  for 
which  he  gave  several  promissory  notes, 
maturing  at  different  times.  The  appellant 
executed  a  conveyance  to  the  appellee,  hav- 
ing and  containing  covenants  of  warranty, 
and  the  appellee  contemporaneously  execut- 
ed a  mortgage  to  secure  the  payment  of  said 
promissory  notes  as  they  severally  and  re- 
spectively became  due  and  payable.  The  ap- 
pellee, under  the  conveyance,  entered  Into 
possession  and  made  valuable  improvements, 
continuing  In  possession  until  some  time  in 
October,  1S96.  The  parcel  of  land  was  in- 
correctly described  lu  the  conveyance  and  in 
the  mortgage,  and  while  in  possession  the  ap- 
pellee often  requested  the  appellant  to  make 
a  conveyance  of  said  land  by  a  proper  de- 
scription, with  which  request  he  failed  and 
refused  to  comply.  The  appellee  offered  to 
surrender  the  land  to  the  appellant,  If  he 
would  surrender  the  notes  and  mortgage. 
On  the  16th  November,  1896,  the  appellant 
sold  and  conveyed  the  land  (excepting  a 
small  part  thereof)  to  one  Mann,  to  whom  the 
appellee  .  surrendered  possession,  and  who 
was  in  possession  at  the  filing  of  the  bill, 
the  conveyance  reciting:  "This  land  is  sub- 
ject to  redemption  by  A.  J.  Clayton."  The 
appellant  purchased  the  land  of  one  Mary  A. 
Tidmore,  and  at  the  time  of  the  sale  and 
conveyance  to  the  appellee  he  had  not  obtain- 
ed a  conveyance  from  her.  On  the  6th  De- 
cember, 1895,  the  appellant  accepted  a  con- 
veyance from  said  Mary  A.  which  did  not  in- 
clude the  small  part  excepted  from  the  con- 
veyance to  Mann,  and  some  time  in  1895  she 
made  a  conveyance  thereof  to  a  person 
whose  name  is  not  stated,  and  who  Is  averred 
to  have  been  in  the  actual  possession  at  the 
filing  of  the  bill.  The  appellant  had  obtain- 
ed Judgments  on  two  of  the  promissory  notes 
falling  due  before  the  filing  of  the  bill.  The 
prayer  is  for  a  rescission  of  the  contract  of 
purchase,  an  account  of  the  value  of  the  im- 
provements made  on  the  land,  and  of  the 


rents  while  appellee  was  in  possession,  the 
cancellation  of  the  mortgage  and  of  the  out- 
standing notes  giyen  for  the  purchase  money, 
the  vacation  of  the  Judgments  obtained  on 
two  of  the  notes,  and  for  general  relief.  The 
appellant  moved  a  dismissal  of  the  bill  for 
want  of  equity,  and  demurred,  assigning  sev- 
eral causes.  The  motion  and  demurrer  were 
overruled,  and  from  the  decree  overruling 
them  the  appeal  is  taken. 

The  principles  governing  a  court  of  equity 
in  decreeing  rescission  of  contracts  relating 
to  the  sale  and  conveyance  of  land  are  well 
defined  and  settled.  If,  as  in  this  case,  the 
purchaser  enters  into  possession,  under  a 
contract  executed  by  a  conveyance  with  cove- 
nants of  warranty,  though  the  vendor  may 
not  have  title,  if  fraud  be  not  imputable  to 
him,  and  he  is  not  insolvent,  or  there  is  not 
some  other  faidepeudent  equity,  the  purchas- 
er is  protected  by  the  covenants  of  warranty, 
and  the  court  will  not  Intervene  and  decree  a 
rescission  of  the  contract  of  purchase.  Bur- 
kett  V.  Munford,  70  Ala*  423;  Meeks  v.  Gar- 
ner, 93  Ala.  17,  8  South.  378;  Parker  v.  Par- 
ker, 03  Ala.  80,  9  South.  426,  and  authorities 
cited.  Construing  the  allegations  of  the  bill 
most  favorably  for  the  pleader  (as  they  must 
be  construed  In  the  determination  of  a  motion 
to  dismiss  for  want  of  equity),  there  was  no 
fraud  or  misrepresentation  In  whatever  of 
negotiation  may  have  preceded  or  was  coin- 
cident with  the  execution  of  the  conveyance. 
Nor  can  the  bill  be  taken  as  averring  a  want 
of  title  in  the  vendor.  All  that  is  averred  is 
imperfection,  error,  or  mistake  in  the  de- 
scription of  the  land  as  conveyed,  the  like  im- 
perfection or  error  existing  in  the  convey- 
ance through  which  the  vendor  deduced  title. 
Such  imperfections  are  not  of  infrequent  oc- 
currence In  the  conveyances  of  land.  They 
do  not  impair  or  destroy  title.  They  affect 
the  conveyance,  and  may  render  It  imperfect 
and  inconclusive  as  a  muniment  or  evidence 
of  title,  upon  which  legal  remedies  for  the 
recovery  of  possession  may  be  supported.  2 
Devi.  Deeds,  f  1010.  A  court  of  equity,  at  the 
instance  of  a  proper  party,  will  intervene  and 
reform  the  conveyance,  making  it  evidence  of 
the  title  by  a  correct  description  of  the  land, 
if  the  parties  will  not  voluntarily  cure  the 
Imperfection.  It  was  the  duty  of  the  appel- 
lant, on  the  request  of  the  appellee,  to  have 
cured  the  imperfect  description  of  the  land. 
The  imperfection  embarrassed  alienation, 
and  was  calculated  to  produce  in  the  mind  of 
the  appellee  a  sense  of  uneasiness  and  inse- 
curity. The  neglect  of  the  appellant  was  a 
breach  of  the  covenants  of  warranty,  enti- 
tling the  appellee  to  resort  to  a  court  of  eq- 
uity for  a  reformation  of  the  conveyance; 
and  whatever  of  reasonable  expenses  he  may 
have  incurred  in  perfecting  the  title  would 
have  been  recoverable  of  the  appellant  upon 
the  same  principle  that  a  grantor  is  bound  to 
reimburse  the  grantee  for  removing  a  para- 
mount title  or  incumbrance.  3  Sedg.  Meas. 
Dam.  (8th  Ed.)  »  9T%ig^^ef^lSi9g*e^ 
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nants  of  warranty,  the  appellee  has  no  equity 
to  Insist  that  the  delinquency  of  the  appel- 
lant is  cause  of  rescission.  A  mere  breach 
of  the  covenants  of  warranty  Is  not  cause  of 
rescission. 

The  theory  of  a  mortgage  prevailing  In  this 
state  is  that,  as  between  mortgagor  and 
mortgagee,  it  passes  to  the  mortgagee  the 
estate  in  the  land.  It  is  more  than  a  mere  se- 
curity for  a  debt  It  passes  the  title,  under 
which  the  mortgagee  may  take  immediate 
possession,  unless  it  appears  by  express  stip- 
ulation, or  necessary  Implication,  that  the 
mortgagor  may  remain  in  possession  until 
default.  After  the  law  day,  the  legal  estate 
is  absolutely  vested  In  the  mortgagee,  and 
the  mortgagor  has  nothing  left  but  an  equity 
of  redemption.  A  conveyance  by  the  mort- 
gagee will  pass  the  legal  title,  though  the 
debt  be  not  assigned.  But,  as  against  all 
the  world  except  the  mortgagee  and  his  as- 
signs, the  mortgagor  is  regarded  as  the  own- 
er, entitled  to  the  possession.  2  Jones,  Mortg. 
§  18;  Paulling  v.  Barron,  82  Ala.  9;  Bar- 
ker y.  Bell,  37  Ala.  354;  Knox  v.  Easton,  38 
Ala.  345;  Welsh  v.  PhiUips,  54  AU.  300; 
Toomer  v.  Randolph,  60  Ala.  857.  At  the 
time  of  the  conveyance  to  Mann  the  condi- 
tion of  the  mortgage  had  been  broken.  It 
was  broken  by  the  default  of  the  appellee  in 
paying  either  of  the  promissory  notes  pay- 
ment of  which  the  mortgage  was  Intended 
to  secure,  two  of  which  were  past  due  and 
had  been  reduced  to  Judgments  at  law.  It 
is,  perhaps,  a  necessary  implication  that  it 
was  contemplated  the  mortgagor  should  re- 
main in  undisturbed  possession  until  there 
was  default  in  the  payment  of  the  notes  as 
they  severally  matured.  But  the  default  had 
occurred,  the  right  of  the  mortgagee  had  ac- 
crued, and,  without  affecting  the  equity  of 
Tedemption,-Hill  that  remained  to  the  mort- 
gagor,—the  mortgagee  could  rightfully  sell 
and  convey  the  legal  estate,  passing  his 
right  of  entry.  Welsh  t.  Phillips,  supra;  2 
Washb.  Real  Prop.  c.  10,  §  4;  2  Jones,  Mortg. 
fi  808.  The  conveyance  to  Mann  recites  on 
its  face:  '*This  land  is  subject  to  redemption 
by  A.  J.  Clayton."  And  if  it  had  not,  as 
against  the  appellee,  it  would  have  passed 
only  the  legal  estate,  not  embarrassing  the 
equity  of  redemption.  The  grantee,  entering 
Into  possession  under  it,  stands  in  the  rela- 
tion In  which  the  grantor  would  have  stood 
if  he  had  entered,-^a  mortgagee  in  possession 
before  foreclosure,  holding  possession  as  a 
trustee  for  the  mortgagor,  bound  to  preserve 
the  premises  from  waste,  and  to  apply  the 
rents  and  profits  to  the  payment  of  the  mort- 
gage debt  The  conveyance  was  not  In- 
tended, and  cannot  operate,  as  a  rescission  of 
the  contract  of  purchase;  It  was  not  hi  hos- 
tility to  the  equity  of  redemption,  but  in  rec- 
ognition of  it  Nor  can  It  be  regarded  as  an 
election  to  accept  the  proposition  of  the  ap- 
pellee to  surrender  possession  and  rescind 
upon  the  delivery  and  cancellation  of  the 
mortgage  and  notes.     Acceptance  of  that 


proposition  is  negatived  by  the  recital  of  the 
conveyance  that  the  land  was  subject  to  re- 
demption by  the  appellee.  It  would  not  have 
been  subject  to  redemption,  if  there  had  been 
acceptance  of  the  proposition.  In  any  view 
of  the  bill,  construing  the  allegations  most 
favorably  to  the  appellee,  we  cannot  declare 
that  it  presents  a  case  of  equitable  cogni- 
zance, and  are  constrained  to  the  conclusion 
that  the  motion  to  dismiss  should  have  been 
sustained.  The  decree  of  the  chancellor 
must  be  reversed,,  and  a  decree  rendered  dis- 
missing the  bill  for  want  of  equity*  Revers- 
ed and  remanded. 


017  Ala.  595) 
0'CX)NNOR  V.  NADEL. 
(Supreme  Court  of  Alabama.     April  27,  1808.) 

MORTOAOB  —  EVIDBNCB    OF    DbBT  —  BOND  —  FOBB- 
CL08UKB— PaBTIBB— BeSCRIPTION  OF  PROPBRTT. 

1.  A  recital  of  indebtedness  in  a  mortgage  ia 
sufficient  evidence  of  the  debt  in  an  action  of 
asBumpsit  by  the  mortgagee  to  recover  the  debt 
or  in  a  suit  to  foreclose  it 

2.  A  bond  given  a  mortgagee  on  the  same  day 
the  mortgage  was  given,  and  not  signed  by 
the  mortgagor,  although  given  to  secure  the 
same  debt,  is  no  part  of  the  mortgage,  and 
those  who  signed  the  bond  are  not  necessary 
parties  in  an  action  to  foreclose  the  mortgage. 

3.  A  mortgage  on  property  "known  as  the 
town  property  of  said  Attalla  Iron  &  Steel 
Company,  at  Attalla,"  is  not  necessarily  on 
property  owned  by  that  company,  and  may 
be  m  or  near  Attalla. 

4.  Where  a  mortgage  is  given  for  an  indebt- 
edness of  the  mortgagor,  which  is  accurately 
described  therein,  and  the  consideration  for 
the  mortgage  Is  expressed  therein  as  the  in- 
debtedness and  one  dollar,  and  the  law  day  of 
the  mortgage  is  passed,  the  mortgage  is  not 
void,  under  the  statute  of  frauds,  because  bond 
was  given  at  the  same  time  to  .secure  the  same 
debt,  but  not  signed  by  the  mortgagor,  and  may 
be  foreclosed. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Bill  by  Charles  0.  Nadel  against  W.  Scott 
O'Connor.  Prom  a  decree  overruling  a  de- 
murrer to  the  bill,  the  defendant  i^peals. 
Afllrmed. 

The  bill  hi  this  case  was  filed  by  the  ap- 
pellee, Charles  C.  Nadel,  against  the  appel- 
lant W.  Scott  O'Connor,  to  foreclose  a  mort- 
gage. The  bill  as  amended  averred  the  fol- 
lowhig  facts:  It  avers  that  the  appellant 
W.  Scott  O'Connor,  defendant  below,  was 
the  owner,  on  the  7th  of  March,  1895,  of  the 
lands  described  in  the  mortgage,  known  as 
the  town  property  of  the  Attalla  Iron  & 
Steel  Company,  situated  at  Attalla,  Etowah 
county,  Ala.;  that  on  or  about  that  day,  the 
defendant  applied  to  the  appellee,  Charles 
C.  Nadel,  the  complainant  below,  for  a  loan 
of  ^5,000,  to  be  secured  by  a  mortgage  on 
said  lands;  that  complainant  advanced  and 
delivered  to  the  defendant  the  sum  of  |5,000, 
and  therefor  the  defendant  In  order  to  se- 
cure the  payment  of  the  same,  with  Interest 
at  6  per  cent  per  annum,  from  date,  did  by 
his  deed  convey  the  above-described  lands  in 
fee  simple  to  complainant  subject  to  a  con- 
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dition  of  defeasance  on  the  payment  of  $5,- 
000  on  the  7th  day  of  March,  1898,  with  In- 
terest as  provided,  payable  semiannually, 
on  the  7th  of  September  and  March  of  each 
year,  till  the  maturity  of  the  loan,  it  being 
agreed  that  the  whole  of  said  sum  of  $5,- 
000  should  become  due,  at  the  option  of 
complainant,  on  default  in  the  payment  of 
any  Installment  of  interest  for  30  days. 

It  is  then  averred,  that  neither  the  said 
sum  of  $5,000,  nor  any  part  thereof,  has 
been  paid  to  complainant,  as  stipulated  in 
said  deed  of  mortgage,  for  a  length  of  time 
greater  than  30  days;  and  that  said  principal 
sum  and  a  large  arrear  of  Interest  being 
due,  complainant  requested  the  defendant  to 
pay  the  same  which  he  has  refused,  and  still 
refuses  to  do. 

Attached  to  the  mortgage,  as  an  exhibit, 
together  with  the  mortgage,  is  a  bond  of 
Xx)uis  F.  Burchard,  Charles  I.  Burchard,  and 
Charles  H.  Moses,  for  $5,000,  payable  to 
complainant,  and  dated  the  same  day  of  the 
mortgage,  conditioned  that  If  said  obligors 
should  pay  to  complainant,  by  the  7th  of 
March,  18d8,  the  sum  of  $5,000,  with  interest 
at  Q  per  cent,  per  annum,  payable  semi- 
annually, until  said  principal  sum  should 
be  paid,  "as  provided  in  a  certain  mortgage 
bearing  even  date  herewith,  made  and  ex- 
ecuted by  W.  Scott  O'Connor"  to  complaln- 
V^t,  on  certain  property  as  described  in  said 
fhortgage,  then  the  obligation  was  to  be  void, 
otherwise  to  remain  of  force. 

The  bill  prayed  for  an  ascertainment  of 
the  mortgage  debt,  and  foreclosure  sale  of 
the  lands  for  its  payment. 

To  the  bill,  as  amended,  the  defendant  de- 
murred upon  the  following  grounds:  "(1) 
Said  bill  shows  from  Exhibit  A  to  the  bill 
that  the  debt  is  that  of  Louis  F.  Burchard, 
Chas.  I.  Burchard  and  Chas.  H.  Moses.  (2) 
Said  bill,  as  amended,  shows  on  its  face  that 
Louis  F.  Burchard,  Chas.  L  Burchard  and 
Chas.  H.  Moses,  are  necessary  parties  re- 
spondent to  the  bill  of  complaint  as  amend- 
ed. (3)  Exhibit  A  shows  that  the  debt  se- 
cured is  the  debt  or  default  of  said  Louis 
F.  Burchard,  Chas.  I.  Burchard  and  Chas. 
ff.  Moses,  and  is  void  under  the  statute  of 
frauds.  (4)  It  shows  on  its  face  that  the 
property  embraced  in  the  mortgage  is  the 
property  of  the  Attalla  Iron  &  Steel  Com- 
pany, and  yet  does  not  make  the  Attalla  Iron 
&  Steel  Company  a  party  to  the  bill.  (5) 
Said  bill  is  vague,  indefinite  and  uncertain  in 
Its  description  of  the  property  on  which  fore- 
closure is  sought.  (6)  Said  bill  is  vague,  in- 
definite and  uncertain  in  its  description  of 
the  property  on  which  foreclosure  is  sought 
by  reason  of  its  exceptions.  (7)  Said  bill  is 
vague,  indefinite  and  uncertain  in  its  de- 
scription of  the  property  on  which  fore- 
closure is  sought  by  reason  of  the  vague,  in- 
definite and  uncertain  exceptions  therein 
contained.  (8)  The  exceptions  in  said  bill 
are  vague,  indefinite  and  uncertain  in  the  de- 
scription." 


Upon  the  submission  of  the  cause  upon  this 
demurrer  the  chancellor  rendered  a  decree 
overruling  the  demurrer.  From  this  decree 
the  defendant  appeals,  and  assigns  the  ren- 
dition thereof  as  error. 

Burnett  A  CuUi,  for  appellant 

HARALSON,  J.  1.  The  defendant  gave  no 
separate  note  for  the  $5,000  he  borrowed  from 
complainant,  nor  was  this  necessary,  for  a 
recital  of  indebtedness  in  the  mortgage  is 
sufllcient  evidence  of  the  debt,  whether  in  an 
action  of  assumpsit  by  the  mortgagee,  to  re- 
cover the  debt,  or  in  a  suit  to  foreclose  it.  A 
mortgage  note  is  not  essential  to  the  validity 
of  the  mortgage.     1  Jones,  Mortg.  f  71. 

2.  The  bond  given  by  Louis  Burchard  and 
others  to  the  complainant,  the  same  day  the 
mortgage  was  given,  and  which  was  not  sign- 
ed by  the  defendant,  was  no  part  of  the  mort- 
gage. This  bond  was  given  to  complainant 
as  security  for  the  loan  to  the  defendant.  In 
addition  to  the  security  furnished  by  the  said 
mortgage,  or  else  the  mortgage  was  given  as 
additional  security  to  that  the  bond  fur- 
nished. In  either  case,  the  parties  to  said 
bond  were  not  necessary  parties  to  the  fore- 
dosure  suit 

3.  It  is  a  mistaken  contention,  that  the 
property  is  referred  to  in  the  bill  as  property 
belonging  to  the  Attalla  Iron  &  Steel  Com- 
pany, or  that  the  property  was  described  as 
in  the  town  of  Attalla.  The  property  is  de- 
scribed as  the  property  known  as  the  town 
property  of  said  Attalla  Iron  &  Steel  Com- 
pany at  Attalla,  as  indicated  by  a  certain  map 
of  the  lands.  It  is  plain  to  all  intents,  that 
the  property  mortgaged  was  the  property  tbat 
once  belonged  to  said  company,  at  Attalla, 
which  does  not  necessarily  mean  in,  but  in  or 
near  Attalla,  The  preposition,  "at,"  denotes 
primarily,  "nearness,  presence,  or  direction 
towards."     Webst  Diet 

4.  The  debt  is  accurately  described  in  the 
mortgage,  as  to  its  amount;  that  it  was  for 
a  loan  made  to  defendant  by  complainant  In 
that  sum,  on  the  day  of  the  date  of  the 
mortgage;  the  date  of  its  maturity  is  given; 
the  rate  of  interest  it  was  to  bear,  and  at 
what  time  payable  is  also  given,  leaving 
nothing  Indefinite  about  it  more  than  there 
would  have  been,  if  a  note  had  been  given  by 
defendant  specifying  all  these  terms  of  the 
debt;  the  property  is  fully,  suflficlently,  and 
accurately  described;  the  consideration  for 
the  mortgage  security  is  expressed  to  be  the 
sum  loaned  to  defendant  besides  the  sum  of 
one  dollar  paid  by  complainant  to  him,  and 
the  law  day  of  the  mortgage  had  passed. 

There  is  no  room  for  the  suggestion  of  the 
statute  of  frauds,  as  made  by  counsel  for  ap- 
pellant, for,  the  transaction  of  the  mortgage 
is  clearly,  without  that  statute.  Reynolds  v. 
Kirk,  105  Ala.  446,  17  South.  95. 

The  bill  was  well  filed>  and  the  demurrer, 
being  without  merit  was  properly  overruled. 

Aflirmed.  f^ 
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(Sapreme  Court  of  Alabama.     AprU  28,  189S.) 

Trusts  —  Constbuotivb  and  Rrbultino— When 
Arise— Frbsumption— Establishment  and  En- 
roRCBMBNT— Pleading— Liens—Limitation  or 
Actions. 

1.  A  bill  in  equity  seeking  to  ingraft  a  trust 
upon  an  absolute  conveyance  must  distinctly 
aver  the  facts  from  which  the  trust  arises,  and 
rebut  any  presumption  against  it  arising  from 
the  facts  stated. 

2.  Where  a  principal  ratifies  his  agent's  acts 
in  purchasing  lands  with  the  principal's  money 
and  taking  the  title  in  his  own  name,  such  rat- 
ification has  the  effect  of  a  previous  authoriza- 
tion thereof,  and  a  constructive  trust  will  not 
arise  in  favor  of  the  principal;  it  being  neces- 
sary to  the  creation  of  such  a  trust  that  the 
title  be  taken  in  the  agent's  or  another's  name 
without  the  principars  consent,  or  that  the 
principars  money  be  fraudulently  used. 

3.  A  simple,  technical  resulting  trust,  aris- 
ing from  payment  of  the  price,  cannot  arise 
unless  the  purchase  money  is  paid  either  before 
or  at  the  time  of  the  purchase. 

4.  The  law  will  not  presume  a  trust  on  a  legal 
estate  in  favor  of  one  who  pays  the  price  of 
lands,  the  title  to  which  is  taken  in  the  name 
of  another,  where  such  price  is  paid  by  a  parent 
or  husband,  and  the  title  taken  in  the  name  of 
his  child  or  wife;  the  presumption  in  such  case 
being  rebutted  by  a  presumption  of  an  inten- 
tion to  make  an  advancement. 

5.  An  averment  in  a  bill  in  equity  seeking  to 
have  a  trust  declared  on  land  purchased  by  a 
son  with  his  father's  money,  that  the  son  acted 
as  complainant's  confidential  agent,  and  man- 
ager of  his  mercantile  business,  does  not  nega- 
tive the  presumption  that  the  father  intended 
to  make  an  advancement  to  the  son. 

6.  The  principle  that  a  lien  created  by  opera- 
tion of  law  is  dissolved  by  the  death  of  the 
person  aj^ainst  whose  property  it  is  asserted, 
and  the  insolvency  of  nis  estate,  applies  only 
to  such  liens  as  arise  for  the  enforcement  of 
mere  legal  claims,  and  not  to  equitable  liens. 

7.  A  resulting  trust  arising  from  payment  of 
the  price  m  not  barred  by  the  statute  of  lim- 
itations for  six  vears,  and  the  fact  that  the 
cestui  que  trust  elects  to  have  the  property  sold 
for  his  reimbursement  does  not  make  the  stat- 
ute applicable. 

Appeal  from  chancery  court,  Walker  coun- 
ty; Thomas  C!obbB,  Chancellor. 

Suit  in  equity  by  William  R.  King,  Sr., 
against  H.  W.  Long,  as  administrator  of  the 
estate  of  John  W.  King,  deceased,  and  oth- 
ers. From  an  order  overruling  demurrers  to 
the  bill,  defendants  appeal.    Reversed. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellee against  the  appellants,  and  sought  to 
have  a  trust  declared  In  certain  tracts  of 
land.  The  facts  of  the  case,  as  averred  In 
the  bill,  are  sufficiently  stated  in  the  opinion. 
The  defendants  demurred  to  the  bill  upon 
the  following  grounds:  (1)  Because  the  bill 
fails  to  allege  that  the  several  payments 
made  for  the  land  were  made  before  or  at 
the  time  of  the  execution  of  the  several  con- 
veyances. (2)  Because  the  said  bill  falls  to 
show  that  any  of  the  said  payments  were 
made  by  John  W.  King,  deceased,  at  the 
time  of  the  purchase.  (3)  Because  the  said 
bill  shows  that  the  said  estate  was  duly  de- 
clared insolvent  before  complainant  filed  said 
bill  to  establish  an  implied  lieu  in  the  said 
lands,  and  therefore  the  lien  of  complainant 


is  dissolved.  (4)  Because  the  said  bill  shows 
that  the  said  alleged  purchase-money  pay- 
ments were  all  made  between  the  years  of 
1882  and  1891,  and  the  bill  was  not  filed, 
seeking  to  establish  an  implied  lien  on  the 
land,  until  after  the  estate  of  said  John  W. 
King  was  duly  declared  insolvent  by  the 
Judge  of  Walker  county.  (5)  Because  the 
said  bill  shows  that  the  creditors  of  the  es- 
tate of  the  said  John  W.  King  have  a  lien 
upon  all  the  lands  belonging  to  said  estate. 
Including  the  lands  in  Schedule  A,  attached 
to  complainant's  bill,  by  reason  of  the  order 
of  the  Insolvency  of  the  estate  of  said  John 
W.  King,  deceased,  by  the  probate  court  of 
Walker  county,  and  fails  to  show  any  notice 
to  the  creditors  of  the  claim  of  complain- 
ant (6)  Because  the  said  convey;ance  was 
made  to  the  son  of  complainant,  and  not  suf- 
ficient facts  are  alleged  to  overcome  the  pre- 
sumption that  It  was  intended  as  an  ad- 
vancement by  complainant  (7)  Because  the 
facts  alleged  in  said  bill  show  that  com- 
plainant is  now  estopped  from  enforcing' 
said  trust  (8)  Because  the  said  bill  shows 
laches  on  the  part  of  the  complainant.  In 
this:  A  large  part  of  said  land  was  pur- 
chased by  the  said  John  W.  King,  deceased, 
more  than  six  years  before  the  filing  of  said 
blU,  and  the  said  bill  fails  to  show  any  ex- 
cuse for  not  bringing  suit  long  ago.  (9)  Be- 
cause the  said  bill  seeks  to  establish  a  re- 
sulting trust  In  lands,  and  shows  that  the 
payment  for  the  tract  of  land  numbered  8 
in  Schedule  A  is  barred  by  the  statute  of 
limitations  of  six  years.  (10)  Because  the 
said  bill  seeks  to  establish  a  resulting  trust 
In  lands,  and  shows  that  the  payment  for 
the  tract  of  land  numbered  10  In  Schedule 
A  Is  barred  by  the  statute  of  limitations  of 
six  years.  (11)  Because  the  bill  shows  that 
the  administrator  has  taken  possession  of 
the  lands  In  which  a  trust  is  sought  to  be 
established,  and  a  decree  of  insolvency  In 
said  administration  has  been  rendered  by 
the  probate  court  of  Walker  county,  Ala. 
(12)  Because  the  bill  shows  that  the  proper- 
ty In  which  a  trust  Is  sought  to  be  estab- 
lished had  been,  by  the  decree  of  the  probate 
court  of  Walker  county,  made  a  specific 
fund  for  the  payment  of  the  debts  of  the  es- 
tate of  John  W.  King,  deceased,  before  the 
filing  of  the  bill  In  this  cause.  On  the  sub- 
mission of  the  cause  on  the  demurrers,  the 
chancellor  rendered  a  decree  overruling 
them;  and  from  this  decree  the  defendants 
appeal,  and  assign  the  rendition  thereof  aa 
error. 

Coleman  &  Bankhead,  for  appellants.  Ap- 
pling &  McGuIre,  for  appellee. 

BRICKELL,  C.  J.  This  appeal  is  taken 
from  a  decretal  order  overruling  a  demurrer 
to  a  bill  of  complaint  filed  by  appellee  on 
June  30,  1806,  to  have  a  trust  declared  In 
his  favor  In  a  large  number  of  tracts  of  land, 
which  are  alleged  tgi^ft^g  ^^^^^^g^^pgd 
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at  various  times  between  the  years  of  1883 
and  1891  by  John  W.  King,  a  son  of  com- 
plainant, with  money,  notes,  goods,  and  ac- 
counts belonging  to  complainant  The  said 
John  W.  King  died  intestate  preyiously  to 
the  institution  of  the  suit,  and  his  estate 
had  been  duly  declared  insolvent;  and  the 
administrator,  the  heirs  at  law,  and  distribu- 
tees, and  the  creditors  of  the  estate  are 
made  parties  defendant  to  the  bilL 

When  a  trust  is  sought  to  be  established 
and  ingrafted  upon  a  conveyance  absolute  in 
its  terms,  the  complainant  must,  by  his  bill, 
distinctly  and  precisely  aver  the  facts  from 
which  it  is  claimed  to  arise,  and,  when  nec- 
essary, rebut  by  appropriate  allegations  any 
presumptions  against  the  trust  which  may 
arise  from  the  facts  relied  on.  We  are  of 
the  opinion  the  facts  averred  in  the  bill  are 
totally  insufficient  to  show  any  equity  in  the 
lands,  or  to  create  any  trust  therein,  In  fa- 
vor of  complainant  The  only  facts  averred, 
out  of  which  it  is  claimed  the  trust  arises, 
are,  hi  substance,,  that  John  W.  King,  while 
acting  as  complainant's  confidential  agent, 
and  manager  of  his  mercantile  business,  hav- 
ing exclusive  control  of  the  business,  keeping 
the  books,  sellhig  goods,  collecting  accounts, 
etc.,  received  conveyances  in  his  own  name 
of  the  several  tracts  of  land,  which  he  had 
bought  and  paid  for  with  money,  goods, 
notes,  and  accounts  belonging  to  complain- 
ant It  is  further  averred  that  "complainant 
has  elected  to  ratify  and  confirm,  and  does 
now  ratify  and  confirm,  each  and  every  one 
of  said  transactions  referred  to  and  described 
in  said  Schedule  A;  and  he  releases  the  sev- 
eral grantors  therehi  mentioned  from  all  re- 
sponsibility to  him,  in  any  manner  whatev- 
er, with  reference  to  said  transactions,"^ 
Schedule  A  being  a  list  of  the  several  pur- 
chases of  land  made  by  the  son,  the  dates 
thereof,  the  consideration  paid,  and  the  names 
of  the  grantors.  These  acts  create  neither  a 
technical  resulting  trust,  such  as  arises  by 
implication  of  law  when  the  purchase  money 
of  land  is  paid  or  advanced  by  one  person, 
and  the  title  is  taken  in  the  name  of  another, 
nor  a  constructive  trust  in  invitum,  such  as 
the  law  will  enforce  when  a  trustee  or  agent 
misappropriates  and  invests  in  lands  the 
funds  of  his  cestui  que  trust  or  prhicipal. 
When  an  agent  employs  the  money  or  prop- 
erty of  his  principal  in  the  purchase  of  lands, 
without  the  knowledge  or  consent  of  the  lat- 
ter, taking  the  title  in  his  own  name  or  in 
the  name  of  a  third  person,  at  the  election  of 
the  principal  he  may  be  made  personally  lia- 
ble, or  the  money  may  be  followed  into  the 
land,  and  a  lien  asserted  on  the  land  for  the 
refmbursement  of  the  prhicipal,  or  a  trust  of 
the  legal  estate  vdU  result  by  Implication  of 
law.  Lehman  v.  Lewis,  tfi2  Ala.  129;  PrAfl- 
ton  V.  McMillan,  58  Ala.  84.  Such  trust 
originates  in  the  right  to  pursue  a  trust  fund 
through  its  various  transmutations  into  a 
new  investment  made  in  violation  of  the  du- 
ties of  the  trustee,  and  it  is  immaterial  in 


such  cases  whether  the  money  of  the  princi- 
pal was  used  at  the  time  of,  or  before,  the 
purchase,  or  subsequently  thereto.  It  is, 
however,  essential  to  the  creation  of  a  trust 
of  this  character  that  either  the  use  of  the 
principars  money  for  this  purpose,  or  the 
taking  of  title  by  the  agent  in  his  own  name, 
be  unauthorized  or  fraudulent.  Whaley  v. 
Whaley,  73  Ala.  159.  If  the  principal  author- 
izes the  transaction,  or  subsequently  ratifies 
and  adopts  it,  the  incidents  of  the  trust,  and 
the  facts  necessary  in  law  to  create  it,  do  not 
differ  in  any  respect  from  those  of  a  simple 
resulting  trust.  There  are  no  averments  in 
the  bill  tending  directly  to  show  whether  the 
several  purchases  of  land  by  the  son,  and  the 
taking  of  title  in  his  own  name,  were  with  or 
without  the  knowledge  and  consent  of  his  fa- 
ther, or  whether  the  use  by  the  son  of  his  fa- 
ther's money  and  property  in  payment  of 
the  purchase  money  was,  or  not,  a  wrongful 
and  fraudulent  misappropriation  of  the  same, 
or  whether  the  purchase  money  paid  for  the 
lands  was  paid  before,  at  the  time  of,  or 
after  the  execution  and  delivery  of  the  deeds. 
For  aught  that  appears  in  the  bill  to  the 
contrary,  the  complainant  may  have  author- 
ized the  purchase  of  the  lands,  the  use  of  his 
money  in  payment  therefor,  and  the  taking 
of  title  in  his  son's  name;  or  the  son  may 
have  purchased  the  lands  on  credit,  on  his 
own  account  and  in  his  own  name,  and  aft- 
erwards used  complainant's  money,  with  his 
consent,  to  pay  the  purchase  money  when  it 
became  due.  But,  whether  complainant  au- 
thorized the  transactions  or  not,  the  bill  dis- 
tinctly avers  that  he  ratified  and  confirmed 
each  and  every  purchase  of  land  made  by  his 
s<m;  and  the  ratification  is  reiterated  in  the 
bill,  with  knowledge  of  all  the  facts  alleged 
.therein.  The  ratification  by  a  principal  of 
the  unauthorized  act  of  ^is  agent  relates 
back  to  the  time  of  the  performance  of  the 
act  and  has  the  efl^ect  of  a  previous  au- 
thorization of  it;  the  principal  thereby  as- 
suming all  responsibility  for  the  act  and 
relieving  the  agent  from  any  liability.  Wood 
V.  McCain,  7  Ala.  800;  Glealand  v.  Walker,  11 
Ala.  1058.  Doubtless  the  averment  referred 
to  was  not  intended  to  have  this  effect,  but 
it  is  susceptible  of  this  construction,  and 
must  be  so  construed  in  considering  the  de- 
murrer. It  is  manifest,  therefore,  that  the 
case  made  by  the  bill  is  not  that  of  a  mis- 
appropriation by  an  agent  of  the  funds  of 
his  principal,  and  their  Investment  in  other 
property.  It  is  equally  clear  that  the  facts 
alleged  do  not  create  a  simple  technical  re- 
sulting trust  Such  a  trust  has  its  origin 
solely  in  the  facts  that  the  purchase  money 
of  land  is  paid  or  advanced  by  one  person  at 
the  time  of  the  purchase,  and  the  title  is 
taken  in  the  name  of  another.  It  is  founded 
on  the  presumption  that  he  who  pays  the  pur- 
chase money  intends  to  become  the  owner  of 
the  land,  and  therefore  presupposes  the  au- 
thorized use  of  the  money  of  him  who  as- 
serts the  trust,  and  ^.  i 
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of  any  fraud,  or  of  any  fldnciary  relation 
between  the  person  who  pays  the  money  and 
him  In  whose  name  the  title  Is  taken,  al- 
though the  mere  existence  of  such  relation 
will  not  prevent  the  Implication  of  such  a 
trust.  But  the  presumption  of  such  intent 
does  not  arise  unless  the  purchase  money 
was  paid  before  or  at  the  time  of  the  pur- 
chase, and  hence  it  Is  universally  held  that 
the  trust  must  have  been  coeval  with  the 
deeds,  and  result  from  the  original  transac- 
tion, or  It  cannot  exist  at  all.  If  the  pay- 
ment is  not  made  before  or  at  the  time  of 
the  purchase,  no  equity  Is  conferred  upon 
him  whose  money  Is  used  to  have  a  trust  of 
this  character  declared  In  his  favor.  Preston 
V.  McMillan,  68  Ala.  84;  Lehman  ▼.  Lewis, 
62  Ala.  120;  Whaley  v.  Whaley,  71  Ala.  159; 
Tllford  V.  Torrey,  53  Ala.  120.  As  we  have 
seen,  the  bill  does  not  allege  that  the  pur- 
chase money  was  paid  before  or  at  the  time 
of  the  several  purchases,  and  Is  therefore 
defective  as  a  bill  to  have  a  technical  result- 
ing trust  declared. 

An  exception  to  the  rule  that  the  law  will 
presume  a  trust  on  the  legaL  estate  in  favor 
of  one  who  pays  the  purchase  money  of  land, 
the  title  to  which  Is  taken  hi  the  name  of 
another,  exists  where  a  parent  or  husband 
furnishes  the  purchase  money,  and  the  title 
is  taken  in  the  name  of  his  child  or  wife.  In 
such  case  the  presumption  of  Intention  to  be- 
come the  owner  of  the  property  arising  from 
the  payment  of  the  purchase  money  Is  rebut- 
ted by  the  stronger  counter  presumption  of 
an  intention  to  make  an  advancement  to  the 
child  or  wife.  Hence  the  presumption  of 
such  a  trust  does  not' arise  from  the  mere 
fact  that  the  purchase  money  is  supplied  by 
the  parent,  and  the  conveyance  is  taken  In 
the  name  of  a  son.  Hatton  v.  Landman,  28 
Ala.  135.  When,  therefore,  such  relation- 
ship between  the  parties  Is  shown  by  the 
averments  of  the  bill,  the  presumption  aris- 
ing therefrom  must  be  clearly  rebutted  by 
appropriate  allegations.  In  the  bill  under 
consideration,  this  presumption  of  an  ad- 
vancement Is  not  rebutted  by  a  supposed 
averment  that  In  the  purchase  of  the  several 
tracts  of  land  the  son  was  acting  as  the 
agent  of  his  father.  The  averment  is,  not 
that  he  was  acthdg  as  the  agent  of  his  father 
In  these  particular  transactions,  but  sim- 
ply that  the  several  purchases  were  made 
and  the  deeds  received  during  the  period 
while  he  was  acting  as  the  agent  and  general 
manager  of  his  father's  business.  The  prin- 
ciple that  a  lien  created  by  operation  of  law» 
as  distinguished  from  one  created  by  con* 
tract,  is  dissolved  by  the  death  of  the  per- 
son agahist  whose  property  It  is  asserted, 
and  the  declaration  of  the  Insolvency  of  his 
estate,  has  application  to  only  such  liens  as 
arise  by  operation  of  law  for  the  enforce- 
ment of  merely  legal  claims  which  are  debts 
against  the  estate.  The  efTect  of  a  decree  of 
Insolvency  is  merely  to  determine  the  status 
of  tlitt  estate,  and  to  transfer  to  the  probate 


court  the  exclusive  Jurisdiction  of  all  legal 
claims  against  the  estate,  to  be  adjusted  for 
the  equal  benefit  of  all  the  creditors.  It  has 
no  effect  whatever  upon  the  right  to  assert 
In  a  court  of  equity  an  equitable  title  to 
property,  the  legal  title  to  which  was  in  the 
decedent  In  his  lifetime,  and  to  show  that 
in  equity  and  good  conscience  the  property 
is  not  in  fact  a  part  of  the  assets  of  the  es- 
tate; nor  upon  his  right,  where  the  facts  au- 
thorize It,  to  have  an  equitable  lien  declared 
and  enforced  against  such  property  for  his 
reimbursement  Trusts  of  the  character 
sought  to  be  established  by  the  bill  are  not 
barred  by  the  statute  of  limitations  of  six 
years.  When  a  trustee  or  agent  misappropri- 
ates trust  funds,  and  Invests  them  In  lands, 
the  cestui  que  trust  or  principal  may  elect  to 
call  for  a  conveyance  of  the  land  to  him- 
self, or  to  have  it  sold  for  his  reimbursement, 
and  the  fact  that  he  elects  the  latter  does  not 
make  this  statute  applicable.  Thompson  v. 
Hartllne,  105  Ala.  267,  16  South.  711.  The 
statute  of  limitations  of  ].0  years  Is  some- 
times applicable,  where  there  has  been  for 
such  a  length  of  time  a  positive  denial  of  the 
trust,  or  adverse  possession  of  the  land,  and 
no  fraudulent  concealment;  but  this  ground 
of  objection  is  not  specified  in  the  demurrer, 
and  the  averments  of  the  bill  do  not  show 
the  facts  necessary  to  make  this  statute  ap- 
plicable. The  demurrers  to  the  bill  were  well 
taken,  and  should  have  been  sustahied.  The 
decree  overruling  them  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  conformity  to  this  ophilon.  Reversed 
and  remanded* 
» 

(40  Fla.  218) 
ALEXANDER  v.  STATE. 
(Supreme  Court  of  Florida,  March  22,  189a) 
Criminal  Law— Indictment— VABUKOB—DATa  or 
Cbimb. 
It  is  well  settled  that  while  IndictmenU  for 
crime  must  generally  state  some  time  or  date 
upon  which  the  offense  was  committed,  which 
date  must  be  prior  to  the  finding  of  the  indict- 
ment and  witnin  the  period  when  the  offense 
would  be  barred  by  limitations,  yet  such  time 
need  not  be  stated  accurately,  except  in  those 
cases  where  the  allegation  of  ihe  precise  time 
is  material;  and  a  different  time  from  the  one 
alleged  may  be  proved  at  the  trial,  and  it  will 
be  sufficient  to  sustain  a  conviction  If  such 
proof  shows  the  offense  to  have  been  commit- 
ted at  any  time  prior  to  the  Indictment  and 
within  the  bar  of  the  statute,  except  in  the 
cases  where  the  exact  time  enters  into  the  na- 
ture of  the  offense. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Leon  county;  John 
W.  Malone,  Judge. 

Monlck  Alexander  was  convicted  of  assault 
with  Intent  to  murder,  and  brings  error.  Af- 
firmed. 

Joseph  A.  Edmondson,  for  plaintiff  In  error. 
WUliam  B.  Lamar,  Atty.  Gen.,  for  the  State. 

TAYLOR,  0.  J.  The  philntlff  in  error  was 
indicted,   tried,   and^ 
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term,  1807,  of  the  circuit  court  for  Leon  coun- 
ty, of  the  crime  of  assault  with  intent  to  mur- 
der, and  sentenced  to  the  penitentiary  for 
three  months,  and  comes  here  by  writ  of  er- 
ror. 

The  indictment  alleged  the  date  of  the  com- 
mission of  the  offense  to  have  been  the  5th 
day  of  September,  A  D.  1897.  The  trial  took 
place  on  December  6, 1897.  The  language  of 
the  witnesses  as  to  the  time  of  the  occurrence 
was  that  it  took  place  "on  the  fifth  Sunday  in 
September  last." 

The  only  assignment  of  error  insisted  upon 
here  is  that  the  court  below  erred  in  denying 
the  defendant's  motion  for  new  trial,  made 
.upon  the  ground  that  the  verdict  was  con- 
trary to  the  evidence.  In  support  of  this  as- 
signment of  error,  it  is  contended  here  thitt 
this  court  will  take  judicial  notice  of  the  fact 
that  there  were  only  four  Sundays  in  the 
month  of  September,  1897,  and  that  conse- 
quently the  date  fixed  by  the  testimony  as 
being  the  ''fifth  Sunday"  was  an  impossible 
date,  and  that  it  was  tantamount  to  an  en- 
tire absence  of  proof  as  to  any  date  at  all  of 
the  commission  of  the  offense;  and  we  are 
cited  to  various  authorities  as  being  support^ 
ive  of  the  contention.  The  authorities  cited 
all  relate  to  indictments,  holding  them  to  be 
bad  and  insufficient  to  support  verdicts  of 
conviction  predicated  thereon,  when  they 
charge  the  commission  of  an  offense  upon  an 
Impossible  date;  for  example,  upon  a  date 
In  future,  subsequent  to  tbe  date  of  the  find- 
ing of  the  indictment,  etc  The  authorities 
all  agree,  however,  that  while  some  date  or 
time  must  generally  be  stated  in  the  indict- 
ment upon  which  the  offense  was  oommitted, 
yet  such  time  need  not  be  stated  accurately, 
except  in  those  cases  where  the  allegation  of 
the  precise  time  is  material;  and  the  time 
alleged  must  be  prior  to  the  finding  of  the  in- 
dictment, and  within  the  period  when  the 
offense  would  be  barred  by  limitation;  and 
a  different  time  may  be  shown  at  the  trial; 
and  it  will  be  sufficient  to  sustain  a  convic- 
tion if  such  proof  shows  the  offense  to  have 
been  committed  at  any  time  prior  to  the  in- 
dictment, and  within  the  bar  of  the  statute, 
except  in  the  cases  where  the  exact  time  en- 
ters Into  the  nature  of  the  offense.  Clark, 
Gr.  Proc.  pp.  237,  238,  344,  and  citations;  Mc- 
Coy V.  State,  17  Fla.  193;  Nelson  v.  State, 
Id.  195.  Although  we  might  Judicially  take 
notice  of  the  fact  that  the  mouth  of  Septem- 
ber, 1897,  did  not  have  five  Sundays  in  it, 
even  then  we  do  not  think  that  the  mistake 
contended  for  on  the  part  of  the  witnesses, 
in  undertaking  to  name  the  numerical  week 
day  of  the  month  on  which  the  offense  was 
committed,  would  Justify  us  in  reversing  the 
verdict  of  conviction  found  upon  such  proof. 
The  trial  was  had  m  the  month  of  December, 
1897,  and  this  proof,  treating  the  day  attempt- 
ed to  be  given  as  superfluous,  shows  that  the 
offense  charged  was  committed  in  the  month 
of  September,  A.  D.  1897,  prior  to  the  indict- 
ment, and  within  the  bar  of  the  statute  of 


limitation.  It  would  have  been  sufficient  for 
conviction  if  the  witnesses  had  testified  gener- 
ally that  some  time  during  the  month  of  Sep- 
tember last  these  occurrences  happened,  with- 
out undertaking  to  give  any  particular  day 
of  the  week  or  of  the  month.  The  5th  day  of 
September,  1897,  charged  in  the  indictment  as 
the  date  of  commission,  was  ta  fact  Sunday, 
and  the  Jury  may  have  correctly  understood 
the  witnesses  to  be  testifying  to  that  particu- 
lar date,  and  to  have  used  an  abbreviated 
form  of  expressing  themselves.  Thus:  "Q. 
What  date  did  this  all  happen?  A  The  fifth, 
which  was  Sunday,  in  September  last,"— 
which  answer,  by  proper  punctuation,  can  be 
correctly  abbreviated  into  the  exact  language 
used  by  these  witnesses,  thus:  ''The  fifth 
(Sunday),  in  September  last"  State  v.  Mc- 
Kennan,  Harp.  302. 

We  think  the  evidence  was  fully  sufficient 
to  sustain  the  conviction,  and  the  Judgment 
of  the  court  below  is  hereby  affirmed. 

(S9   Fla.    763) 

EDWARDS  V.  STATE. 

(Supreme  Court  of  Florida.     Oct.  20,   1897.)^ 

ExcuBiNO  Jurors— JuDOB's  Discrbtiox  —  Objbc- 
TioMS  to  Evidrnob— Expert  Evi* 

DBNCB— HOMIOIDB. 

1.  Ttial  judges  are  very  properly  vested  with 
judicial  discretion  in  the  matter  of  excusing 
Jurors  from  service  as  such  in  cases  of  neces- 
sity, and  no  exercise  of  such  discretion  will  be 
ground  of  reversal  on  writ  of  error,  where  no 
abuse  of  the  vested  discretion  is  shown* 

2.  Assignments  of  error  predicated  upon  gen- 
eral objections  to  the  propounding  of  questions 
to  witnesses,  and  to  the  admission  of  evidence, 
will  not  be  considered  by  the  appellate  court 
where  no  specific  ground  of  objection  appears 
from  the  record  to  have  been  stated  or  made  in 
the  trial  court. 

3.  In  cases  of  homicide  it  is  best  always  to 
have  the  evidence  of  medical  experts,  if  they 
can  be  obtained,  as  to  the  fatal  character  of 
wounds;  but,  where  such  evidence  is  not  ac- 
cessible, nonexperts  may,  after  describing  the 
wounds,  give  their  opinions  as  to  whether  such 
wounds  caused  the  death,  with  their  reasons 
therefor;  and  if,  from  such  evidence,  the  jury 
is  convinced,  beyond  a  reasonable  doubt,  that 
the  wounds  thus  testified  about  did  produce 
the  death,  it  is  sufficient  to  sustain  a  convic- 
tion. 

4.  Where  a  wound  from  which  death  might 
ensue  has  been  inflicted  with  murderous  intent, 
and  has  been  followed  by  death;  tbe  burden  of 
proof  is  upon  the  party  inflicting  the  wound  to 
make  it  appear  that  the  death  did  not  result 
from  such  wound,  but  from  some  other  cause. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Gadsden  county;  Eve- 
lyn G.  Maxwell,  Judge. 

Samuel  Edwards  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Liddon  &  Eagan  and  W.  H.  Ellis,  for  plain- 
tiff in  error.  William  B.  Lamar,  Atty.  Grcn., 
for  the  State. 

TAYLOR,  C.  J.  At  the  spring  term.  1897, 
of  the  circuit  court  for  Gadsden  county,  the 
plaintiff  in  error  was  tried  and  convicted  of 
murder  In  the  first  degree,  and,  on  the  recom- 
mendation of  the  Jury  to  mercy,  was  sentenq^ 
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to  life  Imprisonment  In  the  penitentiary.  From 
this  sentence  he  comes  here  by  writ  of  error. 

The  errors  assigned  are  as  follows:  (1)  l^e 
court  erred  In  permitting  the  clerk  of  the 
court  to  place  a  file  mark  upon  the  Indict- 
ment against  the  defendant  nunc  pro  tunc, 
and  that  the  record  be  amended  so  as  to  show 
that  the  Indictment  was  returned  against 
Samuel  Edwards,  and  not  Samuel  Edward, 
and  that  the  same  was  Indorsed  "A  true  bill," 
and  signed  by  the  foreman,  viz.  William  H. 
Rankin.  (2)  The  court  erred  In  holding  that 
the  venire  man  Henry  Durr  was  disqualified 
to  serve  as  a  juror  in  said  case.  (3)  The  court 
erred  In  holding  that  the  venire  man  J.  W. 
Johnson  was  dlsqualifled  to  serve  as  a  juror 
in  said  case.  (4)  The  couft  erred  in  holding 
that  the  venire  man  Y.  J.  Davis  was  exempt 
from  serving  as  a  juror  in  said  case.  (5)  The 
codrt  erred  in  holding  that  the  venire  man  B. 
F.  f>unaway  was  disqualified  to  serve  as  a 
juror  In  said  case.  (6)  The  court  erred  in 
entertaining  the  opinion,  from  the  examination 
and  demeanor  of  the  venire  man  B.  F.  Dun- 
away,  that  he  was  not  unbiased  and  Inipartlal 
in  the  case,  and. letting  such  opinion  enter  into 
his  consideration  of  the  disqualification  of  said 
juror,  without  communicating  the  same  to 
the  defendant  or  his  counsel.  (7)  The  court 
erred  In  overruling  the  objection  of  the  defend- 
ant to  the  question  asked  the  witness  B.  F. 
Owens  as  to  whether  or  not,  from  the  general 
reputatton  of  the  deceased,  Jerry  N.  Fore- 
hand, in  the  community  in  which  he  lived,  for 
truth  and  veracity,  he  wouljd  have  believed 
him  on  his  deathbed.  (8)  The  court  erred  In 
overruling  the  motion  of  the  defendant  for  a 
new  trial. 

The  first,  second,  and  fourth  of  ^ese  assign- 
ments are  abandoned  here  by  the  briefs  of 
counsel  for  the  plaintiff  in  error. 

The  third,  fifth,  and  sixth  of  these  assign- 
ments are  predicated  upon  ruling^  of  the  court 
in  impaneling  the  trial  jury,  holding  tuat  two 
venire  men  examined  on  the  voir  dire  were  dis- 
qualified to  sit  as  jurors.  One  of  them  was 
held  to  be  disqualified  on  the  ground  that  he 
held  the  ofiSce  of  postmaster.  The  other  was 
held  to  be  disqualified  because  he  had  been 
connected  by  marriage  with  the  defendant, 
and  because,  from  his  manner  on  the  voir 
dire  examination,  the  judge  deemed  him  to  be 
biased.  Whether  the  juror,  occupying  the 
position  of  postmaster,  was  disqualified  or  in- 
competent under  our  jury  law  to  serve  as  a 
juror  by  reason  of  being  postmaster,  or  not  so 
disqualified,  can  make  no  difference  in  the 
propriety  of  the  judge's  ruling  excusing  him. 
The  record  shows  that  he  occupied  a  position 
of  public  trust,  that  of  postmaster,  in  the  con- 
stant and  prompt  performance  of  whose  du- 
ties as  such  the  entire  public  was  interested, 
and  the  judge,  in  the  exercise  of  that  sound 
judicial  discretion  with  which  he  Is  very  prop- 
erly vested,  had  the  right  to  excuse  him  from 
jury  service,  whether  the  law  expressly  ex- 
empted him  from  such  service  or  not.  Ellis  v. 
State,  25  Fla.  702,  6  South.  768.     So  in  the 


case  of  the  juror  Dunaway.  The  record 
shows  that  he  had  been  related. by  marriage 
to  the  defendant,  and  that  his  manner  and  de- 
meanor on  the  voir  dire  examination  led  the 
judge  to  the  conclusion  that  he  did  not  stand 
unbiased  towards  the  defendant.  What  his 
manner  and  demeanor  was  that  so  Infiuenced 
the  judge  the  record  does  not  disclose,  but  the 
presumption  In  favor  of  the  correctness  of  of- 
ficial action  must  prevail  in  favor  of  the  pro- 
priety of  the  judge's  ruling,  at  least  to  the  ex- 
tent of  sustaining  his  action  as  not  befng  an 
abuse  of  his  judicial  discretion,  in  the  absence 
of  any  showing  to  the  contrary. 

Hie  seventh  assignment  of  error  arose  as  fol- 
lows: The  defendant  Introduced  a  witness  who 
was  asked  upon  the  direct  examination  if  he 
knew  the  deceased  (whose  dying  declaration 
admitted  In  evidence  was  the  chief  testimony 
implicating  the  defendant  In  the  murder),  and 
if  he  knew  the  general  reputation  of  the  de- 
ceased for  truth  and  veracity.  The  witness* 
answer  to  the  last  of  these  questions  was: 
"I  did  to  a  certain  extent."  Then  he  was 
asked:  "Was  It  good  or  bad?'  His  answer 
was:  "It  was  good  in  some  instainces,  and  in 
some  It  was  not;  it  was  mixed."  Upon  the 
cross-examination  of  this  witness  the  state  at- 
torney propounded  the  following  question: 
"Yon  have  said  that  you  knew  the  general 
Mutation  of  the  deceased  in  the  community 
in  which  he  lived  for  truth  and  veracity.  BYom 
that  genera]  reputation  that  he  bore,  would 
you  have  believed  him  on  his  deathbed?"  To 
this  question  the  defendant*s  coimsel  objected, 
upon  the  general  ground  that  It  was  Improp- 
er, without  any  specification  as  to  wherein 
lay  its  impropriety.  The  court  overruled  the 
objection,  and  admitted  the  question,  to  which 
exception  was  taken.  The  witness  answered 
that  he  '^uld  not  disbelieve  any  man's  oath 
on  his  deathbed."  The  form  of  the  witness' 
answer  was  not  objected  to,  nor  was  any  ef- 
fort made  to  strike  It  out  The  well-estaib- 
lished  rule  here  is  that,  when  reviewing  the 
action  of  the  trial  court  in  overruling  general 
objections  to  the  propounding  of  questions  to 
witnesses  and  admissions  at  evidence,  where 
no  specific  ground  of  objection  appears  from 
the  record  to  have  been  stated,  an  appellate 
court  must  consider  such  general  objections 
as  vague  and  nugatory,  and  without  ifeight 
Carter  v.  Bennett,  4  Fla.  283;  Gladden  v. 
State,  12  Fla.  562,  and  authorities  cited.  Un- 
der this  rule  we  cannot  consider  the  seventh 
assignment  of  error. 

The  eigMh  assignment  of  error  involves  the 
sufilciency  of  the  evidence  to  support  the  con- 
viction. No  medical  expert  testified  in  the 
case  as  to  whether  the  wounds  inflicted  by  the 
defendant  upon  the  deceased  were  the  cause 
of  his  death.  But  the  proof  did  show  that  the 
deceased  was  shot  some  time  after  night, 
while  on  horseback,  traveling  a  public  road, 
one  wound  being  in  the  back  of  the  head,  the 
other  in  the  right  side,  and  that  he  died  at 
about  12  o'clock  the  next  day,  after  receiving 
these  wounds.   A  witness  who  was  not  a  med- 
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leal   man  testified   that  he  examined   these 
wounds,  and  did  not  think  the  one  in  the  head 
caused  the  death,  because  the  missiles  produ- 
cing it  appeared  to  have  glanced  the  skull, 
but  that  he  thought  the  wound  In  the  right 
side  was  the  one  that  pi-oduced  death.    The 
deceased  In  his  dying  declaration,  as  given  by 
one  witness,  stated  that  the  defendant  had 
jabbed  his  pistol  against  his  side  and  shot  him, 
and  that  be  was  shot  in  the  bowels.    It  is  con- 
tended here  in  the  briefs  of  counsel  that  this 
evidence  was  not  sufficient  to  show  beyond  a 
reasonable  doubt  that  the  wounds  were  the 
cause  of  the  death;   that  it  should  have  been 
c(hown  clearly  by  medical  experts  that  the 
wounds  inflicted  were  the  cause  of  the  death. 
With  this  contention  the  adjudged  cases  are  not 
in  accord.    It  is  best  always  in  such  cases  to 
have  the  evidence  of  medical  experts,  if  they 
can  be  obtained,  as  to  the  fatal  character  of 
wounde;  but  where  such  evidence  Is  not  ac- 
cessible nonexperts  may,  after  describing  the 
wounds,  give  their  opinions  as  to  whether  such 
wounds  caused  the  death,  with  the  reasons 
therefor,  as  was  done  in  this  case,  and  if, 
from  such  evidence,  the  jury  is  convinced  be- 
yond a  reasonable  doubt  that  the  wounds  thus 
testified  about  did  produce  the  death,  it  is 
sufficient  to  sustain  a  conviction.    Everett  v. 
State,  62  Qa.  66;  Smith  v.  State,  43  Tex.  643; 
Kerr,  Hom.  p.  528;   2  Bish.  Or.  Proc.  f  631. 
Besides  this,  the  law  is  that  when  a  wound 
from  which  deaAh  might  ensue  has  been  in- 
flicted with  murderous  intent,  and  has  been 
followed  by  death,  the  burden  of  proof  is  up- 
on the  party  inflicting  the  wound  to  make  It 
appear  to  the  satisfaction  of  the  jury  that  the 
death  did  not  result  from  such  wound,  but 
from  some  other  cause.    State  v.  Briscoe,  30 
La.  Ann.  433,  and  authorities  therein  cited. 
There  was  no  attempt  In  this  case  on  the  de- 
fendant's part  to  show  that  the  death  of  the 
deceased  was  produced  by  any  other  cause 
than  the  wounds  by  him  shown  to  have  been 
inflicted.    We  think  that  the  motive  for  the 
crime   was  also  sufficiently  shown   by  the 
proofs.    We  think  that  the  proofs  in  the  case 
sustain  the  conviction  fully,  and,  finding  no 
errors  in  the  record  of  the  trial*  the  judgment 
of  conviction  Is  hereby  affirmed. 

BROOME,  J.,  of  the  Seventh  judicial  chncnit, 
sat  in  place  of  GARTER,  J.,  who  was  dlsqual- 
ifled. 

(39  Pla.  771) 

TRUSTEES  OP  INTERNAL  IMPROVEMENT 
FUND  OP  FLORIDA  et  aL  v.  QLEASON. 

(Supreme  Court  of  Florida.     Nov.  30,  1887.)  ^ 

Co58TITUTrO!CAL  L^W— EQUITABLE  JCRISDICTIOIT-* 

E2jBCTMBNT—AppBALr— Dismissal  op  Sdit. 

1.  Section  1,  c.  3884,  Laws  1889.  brought  for- 
ward aa  section  1500  of  the  Revised  Statutes, 
should  be  enforced  so  far  only  as  it  can  be 
consistently  with  the  limitations  of  our  consti- 
tution; but  it  is  unconstitutional  and  without 
force  or  effect  in  so  far  as  it  undertalces  or  has 
the  effect  of  converting  the  remedy  at  law  by 

1  Received  for  publication  May  17,  1898, 


ejectment  into  an  action  cogiiizable  in  equity. 
Where  the  remedy  at  law  by  ejectment  is  clear 
and  adequate,  then  this  statute  cannot,  con- 
stitutionally, put  such  a  case  into  equity,  and 
thereA>y  deprive  the  defendant  of  his  common- 
law  rieht  of  a  trial  thereof  by  jury. 

2.  Where  it  is  apparent  to  an  appellate  court 
that  a  bill  in  equity  carried  to  it  on  appeal 
malses  no  case  of  which  a  court  of  equity  has 
jurisdiction,  it  is  proper  for  it  to  order  a  dis- 
missal of  the  bill  for  want  of  equity,  even 
though  its  equity  be  not  questioned  by  the 
pleadings  or  expressly  presented. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Dade  county; 
John  D.  Broome,  Judge. 

Bill  by  WUliam  H.  H.  Gleason  against  the 
Trustees  of  the  Internal  Improvement  Fund 
of  Florida  and  others.  Decree  for  complain- 
ant, and  defendants  appeaL    Reversed. 

P.  W.  White  and  F.  T.  Myers,  for  appel- 
lants.   Robbins  &  Graham,  for  appellee. 

TAYLOR,  C.  J.  In  August,  1802,  the  ap- 
pellee filed  his  bill  in  equity  in  the  circuit 
court  of  Dade  county  against  the  appellants, 
under  the  provisions  of  section  1500  of  the 
Revised  Statutes,  the  same  being  section  1 
of  chapter  3884  of  the  Laws  approved  June 
4^  1889,  alleging  therein  that  he  was  the 
owner  of  all  the  lands  lying  above  the  wa- 
ters of  Biscayne  Bay,  in  section  19,  township 
63  S.,  range  42  B.,  in  Dade  county,  Fla.,  and 
that  he  acquired  same  by  a  deed  of  con- 
veyance in  fee  from  his  father,  W.  H.  Glea^ 
son,  who  acquired  said  land  by  patent  from 
the  United  States.  The  bill  alleges  that 
portions  of  said  section  19  have  been  pat- 
ented to  the  state  of  Florida  by  the  United 
States  since  the  patent  thereof  to  W.  H. 
Gleason,  but  were  so  patented  by  mistaL:e; 
that  the  state  of  Florida  has  sold  and  con- 
veyed to  several  of  the  defendants  various 
portions  of  the  part  patented  to  her;  and 
that  these  grantees,  in  turn,  have  conveyed 
portions  of  their  purchases  from  the  state  to 
still  others  of  the  defendants.  The  bill  al- 
leges the  defendants  or  some  of  them  to  be 
in  possession,  and  prays  that  the  patent  to 
the  state  of  Florida  for  any  portion  of  said 
section  may  be  canceled,  and  that  all  subse- 
quent conveyances  by  the  state  of  Florida 
and  her  grantees  to  any  part  thereof  may 
be  canceled,  and  the  complainant  adjudged 
to  be  the  rightful  owner  of  the  whole  of  said 
section,  and  that  he  be  put  Into  possession 
thereof. 

The  Board  of  Trustees  of  the  Internal 
Improvement  Fund  and  several  others  of  the 
defendants  answered  the  bill,  reserving^ 
therein,  as  a  ground  of  demurrer  to  the 
whole  bill,  the  question  of  its  want  of  equi- 
ty. The  complainant  filed  divers  exceptions, 
on  the  ground  of  impertinence,  to  various 
parts  of  the  several  answers  of  the  defend- 
ants, and  brought  said  exceptions  on  for 
hearing;  and  the  court  below  made  orders 
sustaining  the  several  exceptions  to  all  of 
said  answers,  and  from  these  orders  the  de- 
fendants have  talLen  this  appea^oOVLC 
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The  bin  Is  fixed,  ezpressedly,  nnder  the  provl- 
Blons  of  section  1,  c.  3884,  Laws  1^9  (brought 
forward  Into  the  Revised  Statutes,  as  section 
1500  thereof).  It  alleges  that  the  defendants 
are  in  possession  of  the  disputed  lands,  sets 
up  an  alleged  paramount  title  thereto  in 
the  complainant,  and  prays  an  adjudication 
of  such  title,  and  that  the  defendants  be 
evicted  thereof,  and  the  complainant  put  into 
possession.  In  other  words,  the  bill  is  sim- 
ply an  ejectment  bill,  presenting  no  other 
feature  or  claim  for  the  interposition  of  a 
court  of  equity  than  the  bare  permit  of 
this  statute  to  carry  such  cases  into  equity. 
In  the  case  of  Hughes  y.  Hannah  (decided  at 
our  last  term)  39  Fla.  365.  22  South.  613.  It 
was  held,  in  effect,  that,  while  this  statute 
should  be  enforced  so  far  at  it  can  be  done 
consistently  with  the  limitations  of  our  con- 
stitution, yet  It  was  unconstitutional  and 
without  force  or  efl^ect  in  so  far  as  it  under- 
took or  had  the  effect  of  converting  the  reme- 
dy at  law  by  ejectment  into  an  action  cog- 
nizable in  equity;  that,  where  the  remedy  at 
law  by  ejectment  was  clear  and  adequate, 
then  this  statute  could  not,  constitutionally* 
put  such  a  cause  into  equity,  and  thereby 
deprive  the  defendant  of  his  common-law 
right  guarantied  by  the  constitution  of  a 
trial  by  Jury.  The  bill  in  this  case  falls 
squarely  within  this  decision,  and  no  case  is 
made  thereby  over  which  a  court  of  equity 
has  Jurisdiction.  Having  arrived  at  this  con- 
clusion, it  becomes  unnecessary  to  inquire 
into  the  questions  presented  by  the  excep- 
tions filed  to  the  answers  of  the  defendants; 
but,  according  to  the  practice  of  this  and 
the  courts  of  England  and  the  United  States, 
it  is  proper  for  us  to  order  a  dismissal  of 
the  bill  for  want  of  equity,  even  though 
its  equity  had  not  been  questioned  by  the 
pleadings  or  presented  here.  Freeman  v. 
Timanns,  12  Fla.  398;  Foley  v.  Hill,  1  PhiL 
Oh.  399,  affirmed  In  2  H.  L.  Oas.  28;  Fowle 
V.  Lawrason,  6  Pet  496;  Hipp  v.  Babin,  Id 
How.  271;  Strother  t.  Lovejoy,  8  B.  Mon. 
135. 

Without  passing  upon  the  propriety  or  the 
impropriety  of  the  rulings  upon  the  excep- 
tions to  the  answer,  the  cause  is  remanded, 
with  directions  that  the  complainant's  bill 
be  dismissed,  and  that  the  appellee  pay  the 
costs  of  the  cause  and  of  this  appeaL 


(60  La.  Ann.  687)    • 

BRASHEAR  v.  ALEXANDRIA  COOPERAGE 

CX).,  limited.    (No.  12,724.)  i 
(Supreme  C>)urt  of  Liouisiana.    March  21, 1898.) 
LiBNS  OT  Laborers  and  Material  Mb!7  ->  Faii/- 

URB  TO    RbOISTBR— iNSOLYBNOT  —  MORTOAOBS-^ 

Fraudulent  PRBrBBBNOBs— Rights  or  Dirbot- 

0R--M0RTOAOBB. 

1.  When  there  is  no  written  contract  for 
the  wages  of  laborers  or  with  those  who  repair 
or  furnish  materials,  claiming  privileges  on 
immovables  for  such  wages,  repairs,  or  mate- 
rials, the  registry  of  such  priTileges  must  be 
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made  within  the  period  fixed  for  registry,  com- 
puted from  the  dates  when  the  wages  become 
due,  the  repairs  completed,  or  when  the  mate- 
rials are  funiished.  Const  art  176;  Rev.  Civ. 
Code,  arts,  318G,  3240,  3272;  Rev.  St  $  3093; 
City  of  New  Orleans  v.  Stafford,  27  La.  Ann. 
423. 

2.  Mortgages  in  the  nsual  course  for  cash  ad- 
vanced the  debtor  are  not  within  the  scope  of 
our  law  presuming  the  fraudulent  preference 
from  the  mortgage  granted  within  three  months 
preceding  the  debtor's  insolvency.  Rev.  Qv. 
Code,  art  1981:  Rev.  St  J  1808;  Black  v. 
Richardson,  87  La.  Ann.  595. 

8.  The  director,  claiming  under  a  mortgage  in 
bis  favor  by  the  corporation,  cannot  compete, 
in  the  distribution  of  the  proceeds  of  the  mort- 
gaged property,  with  the  corporate  creditor,  to 
whom,  on  the  same  date  the  mortgage  note  is 
delivered  to  the  director,  the  directors  authorize 
the  mortgage,  on  which  the  corporate  creditor 
advances  bis  money  to  the  corporation,  on  the 
faith  of  his  mortgage.  Cahill  v.  Refrigerating 
Co.,  17  South.  784,  47  La.  Ann.  1487;  Tayl. 
Corp.  f  759. 

4.  If  the  director  cannot  enforce,  to  the  preju- 
dice of  the  corporate  creditors,  the  mortgage 
in  his  favor  by  corporation,  neither  can  the 
transferee. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  Rapides;  Edwin  G.  Hunter,  Judge. 

To  receiver's  account  of  the  Alexandria 
Cooperage  Company,  Limited,  Allen  M.  Bra- 
shear  and  others  filed  an  opposition,  and, 
from  the  Judgment  of  the  court,  appeaL  Mod- 
ified. 

John  0.  Blackman,  for  appellant  Allen  M. 
Brashear.  John  0.  Ryan,  for  appellant  Samuel 
Warshauer.  Julius  F.  Aviail,  for  appellant 
Lone  Pine  Sawmill.  Andrews  &  Hakenyos, 
for  appellant  First  Nat  Bank  of  Alexandria. 
Robert  P.  Hunter  and  Horace  H.  White,  for 
appellee  receiver. 

MILLER,  J.  This  appeal  Is  by  creditors  of 
the  defendant  corporation,  opponents,  some  of 
them  to  the  account  filed  by  the  receiver  of 
tbe  corporation,  and  by  others  placed  on  the  ac- 
count complaining  of  the  Judgment  of  homolo- 
gation. It  appears  from  the  record  that  the  de- 
fendant corporation  made  a  mortgage  on  its 
property  to  raise  money  and  provide  for  Its 
debts.  The  mortgage  notes  were  delivered  to 
tbe  directors,  except  one,  transferred  for  cash, 
furnished  by  the  transferee;  and,  of  the  notes 
given  to  the  directors,  some  were  transferred 
by  them.  Subsequently  the  corporation  dos- 
ed Its  factory,  due  to  pecuniary  embarrass- 
ment, and  on  the  12th  April  went  into  the 
hands  of  a  receiver.  Its  property  was  aoL6^ 
and  in  due  course  of  administration  he  filed 
his  account  On  that  account,  law  charges 
amounting  to  $619  are  ranked  first  and  to 
these  there  is  no  contention.  Next  in  order 
of  payment  the  receiver  places  labor  claims, 
— L  e.  of  laborers  working  on  the  factory; 
then  creditors,  who  furnished  materials  for 
such  repairs,  or  who  repaired  portions  of  the 
machinery;  and  the  account  then  ranks  the 
holders  of  all  the  mortgage  notes  as  entitled 
to  share  in  the  residue  of  the  fund  in  the  hands 
of  the  receiver.  The  oppositions  are  to  the 
claims  of  the  laborers^i^j^g  i^i"^^^^^i^&^ 
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terlate  for  repaln,  and  to  the  creditors  claim- 
ing amounts  due  for  such  repairs;  and  the 
privilege  accorded  them  on  the  account  is  de- 
nied, on  the  ground  the  claims  were  not  re* 
corded  in  the  period  designated  by  law.  The 
oppositions  seek  to  exclude  from  payment  all 
the  mortgage  notes,  on  the  ground  they  were 
given  to  the  directors,  and  void,  whether 
held  by  them  or  transferred.  The  creditor 
who  furnished  money  for  one  of  the  mort- 
gage notes  is  opposed,  on  the  ground  of  the 
alleged  unlawful  preference  given  him  with- 
in three  months  of  the  alleged  insolvency 
of  the  corporation;  and  he,  in  turn,  opposes 
the  distribution  to  the  holders  of  any  of 
the  notes  given  to  the  directors.  Finally,  there 
to  an  opposition  by  a  creditor  left  off  the  ac- 
count, for  the  recognition  of  his  debt,  and  de- 
nying the  preference  claimed  of  payment  of 
certain  Judgments  duly  recorded  paid  by 
directors  under  payments  by  them,  with  sub- 
rogation to  the  rights  of  the  Judgment  cred- 
itors. The  Judgment  of  the  lower  court  main- 
tained the  privileges  of  the  laborers,  that  for 
repairs,  and  the  claims  of  the  furnishers  of 
materiaL  It  maintained  the  mortgages  as- 
■erted  for  all  the  notes,  recognized  the  debt 
of  the  opposing  creditor  left  off  the  account, 
but  denied  him  any  preference,  and  in  other 
respects  maintained  the  account  as  filed.  The 
appeaJs  are  by  the  note  holder,  who  advanced 
the  money  to  the  corporation  on  the  faith  of 
the  note  and  mortgage;  by  other  note  holders* 
including  the  directors;  and  by  the  creditor 
daimhig  recognition  of  his  debt. 

Our  law  requires  all  privileges  on  immov- 
ables to  be  recorded.  When  recorded  within 
the  prescribed  period,  it  is  declared  they  rank 
previous  mortgages.  This  period  is  seven 
days  from  the  date  of  the  contract  or  private 
writing  evidencing  the  debt,  or  affidavit  of  the 
debt  when  there  is  no  writing.  Const,  art 
176;  Rev.  CUv.  Code,  art  8186;  Acts  1877,  p. 
60.  In  the  case  of  laborers  engaged  in  re- 
pairing machinery  or  other  employments  re- 
quiring the  services  of  that  class,  there  is  not 
usually  any  writing  evidencing  their  claims. 
But  it  is  against  the  letter  and  policy  of  our 
law  that  such  privileges  should  be  of  Indefinite 
duration.  The  courts  must  give  that  reason- 
able construction  to  the  registry  of  privileges 
on  immovables  as  will  effect  the  purpose  <^  the 
constitution  and  laws,  without  imposing  unnec- 
essary or  burdensome  conditions  on  the  credit- 
or. The  date  when  the  wages  of  the  laborer 
become  due,  which  are  entitled  to  a  privilege 
on  the  immovables,  easily  determinable  by 
the  mode  of  payment  by  the  week,  month,  or 
day,  and  the  date  when  repairs  are  completed 
or  materials  furnished  when  privileges  on 
immovables  are  asserted  for  such  repair  or 
supplies,  in  our  view,  are  the  dates  from 
which  the  payment  is  to  be  computed  for 
registry  of  such  privileges.  Const  art  176; 
Rev.  Civ.  Code,  arts.  3186,  3274;  Acts  1877,  p. 
69;  Rev.  St  $  3093;  City  of  New  Orleans  v. 
Stafford,  27  La.  Ann.  423. 

The  right  of  a  director  to  acquire  mortgages 
against  the  corporation  has  been  the  subject 


of  discusBlon  in  other  courts.  We  are  not  re- 
quired, in  this  case,  to  deal  with  exceptions. 
The  general  rule  is  against  the  competition  of 
the  director,  as  a  mortgage  creditor  of  the 
corporation,  with  the  creditors  of  the  corpora- 
tion. The  rule  has  its  modifications,  but  is 
based  on  the  fiduciary  relation  of  the  director 
to  the  corporation,  and  on  that  relation  he 
stands  to  creditors.  We  had  occasion  to  ap- 
ply this  exclusion  in  CahlU  v.  Refrigerating 
Co.,  47  La.  Ann.  1483, 17  South.  784.  We  have 
in  this  record  the  proof  that  on  the  same  date, 
December  21,  1865,  six  notes  are  executed  by 
the  corporation,  all  delivered  to  the  directors, 
except  one  Issued  to  A.  M.  Brashear,  for  cash 
advanced  by  him  to  the  corporation,  on  the 
faith  of  the  note  and  mortgage.  It  seems  to 
us,  on  obvious  Justice,  no  director  can  partic- 
ipate in  the  distribution  of  the  proceeds  of  the 
mortgaged  property  with  the  creditor  thus  ad- 
vancing his  money.  Tayl.  Corp.  f  769;  Ca- 
hill  V.  Refrigerating  Co.,  47  La.  Ann.  1483,  17 
South.  784. 

The  mortgage  of  Brashear  is  opposed  as  a 
fraudulent  preference,  and  the  fraud,  it  to 
urged,  is  to  be  presumed  because  the  company 
closed  its  factory,  and  must  be  deemed  to 
have  been  Insolvent,  on  the  7th  March,  189- : 
the  mortgage  having  been  executed  with- 
in the  preceding  three  months.  We  find  no 
occasion  to  determine  the  question  whether 
the  alleged  actual  insolvency  of  a  corporation 
to  to  be  deemed  the  equivalent  of  the  insol- 
vency of  an  individual  referred  to  in  the 
Code,  and  understood  to  mean  the  cession  of 
his  property.  Rev.  St  $  1808;  Bauduc  v.  His 
Creditors,  4  La.  248;  Selxas  v.  Bank,  38  La. 
Ann.  424;  State  Nat  Bank  v.  New  Orleans 
Brewing  Ass'n,  49  La.  Ann.  934,  22  South.  48. 
It  to  quite  dear  that  the  transaction  between 
Brashear  and  the  corporation  was  not  a  pref- 
erence, within  the  prohibition  of  the  law.  The 
law  protects  all  mortgages  given  as  this  was, 
in  the  usual  course,  for  money  advanced  by  the 
creditor.  Rev.  Oiv.  Code,  art  1986;  Rev.  St. 
$  1808;  Black  v.  Richardson,  37  La.  Ann.  695. 
In  our  opinion,  the  creditor  to  entitled  to  rank 
for  payment  in  preference  to  any  demand  on 
the  notes  given  to  directors,  and  next  after 
privileged  debts. 

Two  of  the  notes  issued  to  the  directors  are 
held  by  transferees.  It  to  claimed  they  are 
entitled  to  the  mortgages,  whatever  th^  de- 
fect arising  from  the  fact  that  the  mortgages 
were  to  directors.  The  general  rule  is:  The 
mortgage,  vicious  in  its  origin,  remains  so  al- 
though transferred.  We  find  no  occasion  to 
deal  with  exceptions  to  the  rule.  The  cor- 
poration, as  we  read  the  record,  had  no  part 
in  transferring  the  notes.  If, 'as  we  hold,  the 
mortgage  by  the  corporation  in  favor  of  its 
directors  cannot  be  enforced  to  the  prejudice 
of  the  creditors  of  the  corporation,  in  our  opin- 
ion the  transferee  of  the  directors  stands  in 
no  better  position.  The  rule  of  the  commer- 
cial law  that  protects  the  bona  fide  holder  for 
value  of  commercial  paper  does  not  extend  its 
protection  to  mortgages.  The  record  shows 
two  Judgments  against  the  corporation,  re- 
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corded  at  mortgages,  and  paid  under  subro- 
gations by  the  directors.  We  do  not  appre- 
ciate that  the  principle  restraining  the  deal- 
ing between  the  corporations  and  the  director 
by  which  he  claims  to  acquire  preferences 
over  other  creditors  has  the  least  application 
to  deny  his  right  of  subrogation  to  the  right 
of  the  corporate  creditor,  whose  debt  Is  paid 
by  the  director. 

The  record  does  not  give  us  the  basis  on 
which  we  can  adjust  the  rights  of  the  parties. 
For  that  purpose,  with  the  determination  of 
the  questions  as  herein  announced,  we  will 
remand  the  case.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  of  the 
lower  court  be  avoided  and  reversed;  that 
the  receiver  file  his  account,  distributing  the 
funds  in  his  hands  to  the  payment,  first,  to 
the  law  charges  as  ranked  on  the  account  be- 
fore us,  next  to  labor  claims  and  debt  for 
materials  furnished  and  repair  to  the  factory. 
If  recorded  within  the  period  herein  designat- 
ed, then  to  A.  M.  Brashear  the  amount  of  his 
mortgage  debt,  the  residue  to  the  directors 
for  amount  of  the  Judgments  paid  by  them, 
and,  finally,  any  surplus  to  go  to  ordinary 
creditors;  and  that  the  appellees  pay  costs. 


(50  L«.  Ann.  681) 

crrr  of  new  Orleans  v.  lb  boubgbois 

et  al.    (No.  12,784.)  i 
(Supreme  Court  of  Lonlsiana.    March  21, 1896.) 

NORSUIT— RbGONVSNTIONAL  DSIffAND  —  NOTZOS  TO 
PLAINtlFT. 

1.  The  only  Judsment  that  can  be  rendered 
against  the  plaintiff  absent  when  the  case  is 
called  for  trial,  onleBS  there  is  a  reconventional 
demand,  is  one  of  nonsuit.  Code  Prac.  arts. 
491,  536;  McDonogh  v.  Datillet,  8  Im.  Ann. 
eeO;  Adams  v.  Harrison,  4  La.  Ann.  166;  Phil- 
lips V.  Gassidy,  86  La.  Ann.    28a 

2.  If  the  reconventional  demand  Is  filed  after 
the  term  begins,  and  on  the  day  fixed  for  trials 
the  plaintiff  being  absent,  he  should  be  notified, 
especially  as  under  the  rules  of  the  court,  when 
Issue  is  joined  after  the  term  begins,  the  ad- 
verse party  is  entitled  to  notice.  The  spirit  of 
the  rue,  at  least,  and  obvious  Justice,  require 
notice  to  an  absent  plaintiff  of  the  issue  made 
on  the  verv  day  of  trial  in  plaintiff's  absence, 
changing  the  character  of  the  action. 

3.  No  such  notice  being  given,  and  the  cause 
tried  and  judgment  given  against  the  absent 
plaintiff  on  such  changed  issue,  there  is  the 
basis  .to  annul  the  judgment  and  reinstate  the 
caae  for  triaL  Ood«»  Prac.  art.  W7;  Chinn  ▼. 
First  Municipality,  1  Rob.  (La.)  523;  Norris  T. 
Fristoe,  3  La.  Ann.  646. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish  of 
St  John  the  Baptist;  Emile  Rest,  Judge. 

Action  by  thtf  city  of  New  Orleans  against 
Joseph  L.  Le  Bourgeois  and  others  to  annul 
a  Judgment  Defendants  had  Judgment  and 
plaintiff  appeals.    Reversed. 

James  F.  Plerson,  for  appellant  William 
8.  Benedict  and  Robert  O.  Dugud,  for  appel- 
lee Le  Bourgeois. 

i  Rehearing  denied  May  %  ISML 


MILLER,  J.  The  dty  appeals  from  the 
Judgment  dismissing  its  suit  to  annul  the  Judg' 
ment  obtained  by  defendants  in  the  suit  en- 
titied  "Dufossat  et  aL  vs.  Fontenot  et  aL,"  and 
in  favor  of  defendants  on  their  reconventional 
demand.  In  1841,  John  McDonogh  and  an- 
other sued  for  slander  of  title  to  property  of 
which  they  averred  ownership.  In  the  changes 
of  title  in  the  lapse  of  years  since  the  suit 
was  brought,  in  1895,  the  ownership  appears 
to  have  become  vested  hi  the  city  of  New 
Orleans  succeeding  to  the  one-thhrd  Interest 
of  the  original  plaintiff,  McDonogh,  and 
Joseph  Le  Bourgeois,  the  defendant  herein. 
In  1892  the  dty,  by  appropriate  pleadings,  had 
Introduced  itself  as  sole  pUintiff,  and  the  de- 
fendant as  sole  defendant  Thus  the  suit  stood 
for  a  partition,  and  on  answers,  in  our  appre- 
ciation, tendering  the  general  issue,  but  with 
no  demand  in  reccmvention.  There  had  been 
attempts  on  both  sides  to  bring  to  trial  this 
long-pending  litigation,  and  finally  it  was  fixed 
for  the  20th  January,  1895.  On  that  day  the 
counsel  for  the  dty,  having  another  case  fixed, 
sent  an  affidavit  for  continuance,  and,  relying 
on  the  affidavit  did  not  attend  the  triaL  The 
opposite  counsd,  concdving  there  was  no  ob- 
ligation on  defendant  to  continue,  insisted  on 
the  trial  On  the  day  of  trial  thus  urged  by 
the  defendant  his  counsd  filed  a  reconven- 
tional demand,  claiming  to  be  decreed  the 
owner  of  half  the  property,  and  on  the  same 
day,  or  a  day  or  two  after.  Judgment  was 
rendered  accordingly,  and  in  the  absence  of 
plaintiff's  counseL  This  suit  to  annul  the  Judg- 
ment followed. 

The  extended  discussion  in  this  court  of  the 
plalntifTs  right  to  have  the  Judgment  annulled 
has  had  our  full  attention.  But  our  decision  Is 
controlled  by  the  view  we  take  on  one  phase 
of  the  case.  It  will  be  conceded  that  the  Code 
of  Practice  giving  the  remedy  to  annul  Judg- 
ments is  not  restrictive.  The  Jurisprudence  on 
this  subject  is  not  intended  to  sanction  negli- 
gence, or  the  Uches  of  the  litigant  or  his 
oounset  or  to  afford  a  remedy  f6r  that  indif- 
ference or  want  of  diligence  that  sacrifices  the 
suitor's  rights.  But  our  courts  have  not  hesi- 
tated to  attord  relief  against  Judgments  bre- 
spectlve  of  any  Issue  of  Inattention  or  n^lect 
when  the  drcumstanoes  under  which  the  Judg- 
ment is  rendered  show  the  deprivation  of  the 
legal  rights  of  the  litigant  who  seeks  relief, 
and  when  the  enforcement  of  the  Judgment 
would  be  unconscientious  and  Inequitable. 
Code  Prac.  art  607;  Norris  v.  Fristoe,  8  La. 
Ann«  646;  CUnn  v.  First  Municipality,  1  Rob. 
(La.)  523;  Swahi  v.  Sampson,  6  La.  Ann.  799. 

UntU  the  day  of  trial  and  of  Judgment  the 
suit  If  we  are  correct  hi  our  appreciation  of 
the  record,  stood  on  the  general  issue,  at  least 
on  no  reconventional  demand.  In  that  posltloii 
there  could  be  no  Judgment  against  the  absent 
plaintiff,  except  one  of  nousult  To  that  pro- 
tection we  think  plaintiff  was  entiaed  by  the 
very  text  of  the  Ckxle.  Article  536.  The  de- 
fendant on  the  day  of  trial  changed  the  issue 
tendered  b,  the  pe^tto^^ji^,^^^^^^ 
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coDYefltSona]  demand,  practtcaHy  couvertliig  the 
suit  iDto  a  petitory  action  with  a  reconven- 
tlonal  demand.  Of  that  lasoe  the  plalntur  had 
no  notice.  If  there  were  no  rale  of  court  on 
the  aubject,  we  should  feel  the  strain  of  main- 
taining the  Judgment  But  the  rule,  aa  we 
understand  It,  la  that,  of  all  causes  put  at  is- 
sue after  the  term  besgins,  notice  must  be 
given  to  the  adverse  party.  Now,  while  this 
suit  was  at  Issue  when  the  term  began,  the 
issue  on  which  it  was  determined  was  not 
made  until  the  term  opened;  then  was  made 
and  decided  in  plaintiff's  absence.  We  think 
obvious  justice,  and  the  spirit  of  the  rale,  If 
not  its  letter,  entitled  plaintiff  to  notice,  and 
this  method  of  proceeding  entities  the  plaintiff 
to  the  relief  SDUght  Code  Prac  arts.  401,  536; 
McI>onogh  V.  Dutillet,  3  La.  Ann.  660;  Dun- 
bar V.  Manslser,  4  La.  Ann.  176;  Phillips  v. 
Cassidy,  36  La.  Ann.  288. 

The  suit  seems  to  taivolne  a  large  Interest 
In  reference  to  that  hiterest,  at  least  to  the 
extent  of  the  adverse  Judgpient  the  dty  has 
had  no  hearing  or  opportunity  of  defense.  Our 
decree  simply  secures  that  opportunity,  and 
the  dehiy  can  work  no  injury  comparable  to 
that  which  the  litigant  sustains  whose  rights 
are  adjudged  without  that  notice  and  means  of 
defense,  on  general  principles,  the  law  secures 
to  alL  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  of  the  lower  court 
be  avoided  and  reversed,  and  the  Judgment  in 
the  city  against  Le  Bourgeois,  referred  to  In 
the  petition,  be,  and  is  hereby,  annulled,  and 
the  said  suit  be  nelnstated  for  tilal,  and  that 
defendants  pay  costa* 

NICHOLLS^  a  J.,  fecosed. 


(80  La.  Ann.  597) 

STATE  V.  KELLBT.     (No.  12,606.)  « 

(Supreme  Court  of  Louisiana.    April  4,  1898.) 

Larcbkt— P088BS810N  OF  Stolsk  Goods— In- 

8TBU0TI0K8~CBAR0B  ON  FlCTS. 

1.  With  testimony  before  the  Jury  tending  to 
show  the  accused,  charged  with  larceny,  was 
found  in  Dossession  of  the  property  recentiy 
stolen,  and  failed  to  account  for  that  posses- 
sion. It  would  be  erroneous  to  charge  the  gen- 
eral rule  that,  to  convict  on  circumstantial 
evidence  alone,  the  evidence  must  consist  with 
guilt,  and  exclude  any  reasonable  theory  of  in- 
nocence, without  charging  also  that  the  law 
presumes  guilt  from  one  circumstance;  L  e.  the 
possession  of  property  recentiy  stolen,  and  no 
account  by  the  accused  for  that  possession. 
Rose.  Cr.  Ev.  p.  18;  1  Greenl.  Ev.  9  34. 

2.  The  court  again  affirms  that  requested  in- 
Btructions  not  a  full  exposition  of  the  law  ap- 
plicable to  the  case,  but  requiring  explanation 
and  qualification,  are  properly  refused.  State 
V.  Jackson,  35  La.  Ann.  769;  State  v.  Riculfi, 
Id.  775;  State  v.  OhevaUier,  86  La.  Ann.  84;  2 
Thomp.  Trials,  {  2349. 

8.1  he  charge  will  not  be  deemed  to  trench 
on  the  facts,  which,  announcing  to  the  jury  a 
legal  presumption  on  which  they  can  act,  is 
qualified  by  the  caution,  if  the  fact  is  proved, 
giving  rise  to  the  presumption.  Const,  art.  168; 
Rev.  St.  8  991. 

(Syllabus  by  the  Court.) 

a  Rehearing  denied  May  2,  1808. 


Appeal  from  criminal  district  court,  parish 
of  Orleans;  James  a  Molse,  Judge. 

James  Kelley,  alias  Wilson,  alias  Raymond, 
was  convicted  of  larceny,  and  appeals.  Af- 
firmed. 

Chandler  O.  Lufsenberg,  for  appellant  Hil- 
ton J.  Cunningham,  Atty.  Oen.,  Robert  H. 
Harr,  Dist  Atty.,  and  John  J.  Finney,  Asst 
Dist  Atty.  (Paul  W.  RousseU  and  Pierre  A 
Simmons,  Jr.,  of  counsel),  for  the  State. 

MILLER,  J.  The  accused,  sentenced  for 
larceny,  takes  this  appeal.  Exceptions  were 
reserved  on  behalf  of  the  accused  to  the  ex- 
clusion of  testimony  that  the  accused  was 
charged  before  the  recorder  with  the  theft  of 
the  property  from  a  party  other  than  the  per- 
son alleged  in  the  indictment  to  be  the  own- 
er. The  testimony  was  merely  hearsay  to 
the  effect  that  the  property  was  claimed  be- 
fore the  recorder  by  an  alleged  owner,  not 
the  owner  specified  in  the  indictment;  but 
the  person  making  the  claiih  before  the  re- 
corder was  not  produced  as  a  witness,  nor 
was  there  any  testimony  to  support  his  claim 
of  ownership.  The  ruling,  then,  was  merely 
the  exclusion  of  hearsay,  and  was  manifestly 
correct 

Another  bill  was  reserved  to  the  charge 
of  the  court  that,  though  no  inference  un- 
favorable to  the  accused  was  to  be  drawn 
from  the  fact  the  accused  did  not  testify  on 
his  own  behalf,  "this  did  not  relieve  a  per- 
son from  accounting  for  stolen  property 
found  on  him."  In  signing  the  bill,  the 
Judge  states  his  charge  was  oral;  that  in  the 
short  extract  in  the  bill  the  court  is  made 
to  assume  that  stolen  property  was  found  on 
the  accused,  but  the  judge  states  he  charged 
substantially,  after  excluding  any  unfavora- 
ble inference  from  the  fact  the  accused  did 
not  go  on  the  stand,  *that,  on  the  other  hand, 
the  rule  forbidding  such  inference  does  not 
relieve  him  ftom  accounting  satisfactorily 
for  the  possession  of  stolen  property,  if  that 
fact  had  been  established  either  by  his  ovm 
or  other  testimony.  The  accused  relies  on 
the  provision  of  our  law  that  the  Judge  shall 
not  comment  on  the  facts,  and  the  line  of  au- 
thorities forbidding  any  statement  direct  or 
indirect  trenching  on  the  facts.  Rev.  St  | 
991;  Const  art  168;  State  v.  Swayze,  80  La. 
Ann.  1328;  State  v.  Asberry,  87  La.  Ann. 
124;  State  v.  Brown.  41  La.  Ann.  410,  6 
South.  670;  State  v.  Collins,  47  La.  Ann.  578, 
17  South.  128.  But  the  important  feature 
which  distinguishes  this  charge  from  instruc- 
tions deemed  violative  of  the  law  restricting 
the  trial  Judge,  Is  the  hjrpothetical  clause, 
''if  the  fact— i.  e.  the  possession— has  been 
proved."  In  this  view,  the  charge  announ- 
ced a  legal  presumption,  with  the  caution  to 
the  Jury  against  the  application  of  the  pre- 
sumption unless  the  fact  on  which  it  rested 
had  been  proved.    1  GreenL  Ev.  |  34. 

The  other  exception  reserved  is  to  the  re- 
fusal of  the  instruction  requested  on  behalf 
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of  the  accused  tbat  In  cases  depending  on 
circumstantial  evidence  to  Justify  the  Infer- 
ence of  guilt,  the  inculpatory  facts  must  be 
incompatible  with  the  innocence  of  the  ac- 
cused, and  incapable  of  explanation  on  any 
other  reasonable  theory  than  that  of  his 
guilt.  The  charge,  It  will  be  perceived,  tends 
to  restrict  the  view  of  the  Jury  to  the  general 
force  of  circumstantial  evidence,  but  omits 
any  reference  to  that  presumption  the  law 
attaches  to  one  circumstance  when  proved. 
If  possession  of  property  recently  stolen  Is 
satisfactorily  proved,  that  circumstance— L  e. 
of  possession— gives  rise  to  the  presumption 
of  guilt  As  we  read  the  bill,  there  was  tes- 
timony to  show  that  possession.  The  state 
claims  it  was  proved  by  direct  evidence  that 
when  the  arrest  was  made  the  accused  threw 
away  a  package,  which  was  recovered,  and 
identified  by  the  owner  as  that  stolen  from 
him.  Whether  this  was  established,  it  was 
the  function  of  the  Jury  to  determine;  but, 
with  testimony  of  that  tendency  administer- 
ed, the  charge  would  have  been  misleading. 
Possession  of  stolen  property  Is  but  a  cir- 
cumstance, but  that  circumstance,  when  the 
property  Is  recently  stolen,  and  not  account- 
ed for,  leads  to  a  presumption  of  guilt  In 
the  posture  of  the  testimony  when  the  in- 
struction was  asked  and  refused,  it  would 
have  been  erroneous  to  charge,  In  efl^ect,  that 
all  the  circumstances  must  be  incompatible 
with  Innocence,  and  consist  only  with  guilt; 
for,  on  the  single  circumstance  alone  of  pos- 
session, with  the  other  qualifications,  the 
law  founds  the  presumption  of  guilt  on 
which  the  Jury  can  act  At  least  the  re- 
quested charge  required  such  explanation 
and  qualification  as  authorized  Its  refusal. 
1  Greenl.  Ev.  {  34;  Rose.  Gr.  Ev.  p.  18;  State 
T.  Riculfi,  35  La.  Ann.  775;  State  v.  Jack- 
son, Id.  769;  State  v.  Ghevalller,  36  La.  Ann. 
84;  2  Thomp.  Trials,  {  2349.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  sen- 
tence of  the  lower  court  be  affirmed. 


(60  La.  Ann.  789) 

In  re  MOSS  CIGAR  CJO.,  Limited.    (No.  12.711.) 

(Supreme  Court  of  Louisiana.    Jan.  24,  1898.) 

Appeal— Appointmb NT  of  Rbcbivbr— Motion  to 

Vi.CA.TB— Jurisdictional  Amoumt-> 

Motion  to  Dismiss. 

1.  Where  an  ex  parte  order  is  granted  ap- 
pointing a  receiver,  it  is  not  the  proper  practice 
for  a  complaining  creditor  to  appeal  directly 
from  such  order. 

2  The  correct  course  to  pursue  is  for  such 
creditor  to  appear  in  the  cause,  and  move  that 
the  order  be  vacated  and  set  aside,  or  take  a 
rule  to  set  aside  and  vacate,  and  if  the  motion 
be  refused,  or  the  rule  denied,  to  appeal  from 
the  decision;  and  such  appeal.  If  suspensive, 
would  stay  further  proceedings  in  the  receiver- 
ship, and  hold  matters  in  statu  quo  pending  the 
appeal. 

NlchoUs,  GL  X,  and  Miller,  J.,  dissenting. 

On  Rehearing. 

1.  Appeal  by  creditor,  whose  claim  exceeds 
12,000,    from    order    appointing    receiver,    and 


staying  proceedings  against  Insolvent  corpora- 
tion. Motion  to  dismiss  appeal,  on  ground 
that  assets  of  corporation  do  not  equal  $2,000 
in  value.  Hdd^  that  the  question  of  jurisdic- 
tion is  determined  by  amount  of  creditor's 
claim,  on  which  the  right  of  action  is  suspend- 
ed, rather  than  by  the  sum  of  the  assets  as 
shown  by  the  schedule. 

2.  Further  motion  to  dismiss,  on  ground  that 
appeal  will  not  lie  from  order  appointing  receiv- 
er as  herein  made.  Hdd,  the  appeal  does  lie; 
differentiating  the  case  from  State  v.  King,  14 
South.  615,  46  La.  Ann.  100,  and  Harrod  v. 
Sewerage  Co.,  22  South.  838,  49  La.  Ann.  1595. 

3.  There  is  no  direct  authority  of  law  for  ap- 
pointment of  receiver  as  herein  made,  and  for 
the  order  staying  proceedings  against  the  corpo- 
ration; and  the  facts  and  exigencies  of  the 
case  do  not  bring  it  within  the  category  of  cases 
where,  under  their  inherent  powers,  such  ap- 
pointments have  been  made  by  the  courts  in  aid 
of  their  jurisdiction,  or  as  a  conservatory  pro- 
cess incidental  to  a  main  demand* 

Breaux,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Thfiard,  Judge. 

Petition  by  the  Moss  Cigar  Company,  Lim- 
ited, for  the  appointment  of  a  receiver.  The 
petition  was  granted,  and  Gonzalez,'  Mora  & 
Co.,  creditors  of  the  cigar  company,  appeaL 
Reversed. 

E.  Evariste  Molse,  for  appellants,  Gonzalez, 
Mora  &  Co.  Solomon  WoUE,  for  appellee^ 
receiver. 


BLANOHARD,  J.  The  Moss  Cigar  Com- 
pany, Limited,  presented  a  petition  to  the 
district  court  setting  forth  tbat  its  capital 
stock  was  greatly  impaired  by  reason  of 
losses  incurred  in  the  conduct  of  its  busi* 
ness,  its  credit  weakened,  and  its  condition 
insolvent  It  represented  that  its  creditors 
were  pressing  for  payment  of  their  claims, 
and  a  multiplicity  of  suits  was  threatened. 
It  exhibited  schedules  of  its  assets  and  li- 
abilities, which  show  its  Insolvent  condition. 
It  averred  that  the  interest  of  all  concerned 
would  be  best  subserved  by  the  appointment 
of  a  receiver  to  take  charge  of  Its  affairs.  It 
prayed  for  the  appointment  of  such  receiver, 
for  an  inventory  and  appraisement  of  its  as- 
sets, and  that  all  proceedings  against  the  cor- 
poration and  its  property  be  stayed.  It  an- 
nexed to  its  petition  what  purport  to  be 
telegrams  and  letters  from  its  directors  and 
stockholders  consenting  to  the  proceedings 
taken.  Upon  this  showing,  the  district  Judge 
made  an  order  appointing  William  Moss  re- 
ceiver, fixed  the  bond  he  was  to  give  at  $2,- 
000,  directed  an  Inventory  of  the  property  of 
the  concern  to  be  taken,  appointed  a  notary 
to  take  the  same,  and  appraisers  to  fix  the 
value  of  the  property,  and  decreed  that  all 
proceedings  against  the  corporation  and  its 
property  be  stayed.  About  six  weeks  la- 
ter, Gonzalez,  Mora  &  Co.  appeared  in  the 
case,  represented  they  were  creditors  of  the 
cigar  company  in  an  amount  exceeding  $2,- 
000,  suggested  to  the  court  that  the  order 
hereinbefore  set  forth  contained  error  to 
their  prejudice,  and  ^g<^Fe^  ^fo^j^d^^ 


La.) 


IN  RE  MOSS  CIGAR  CO. 


545 


appeal  therefrom  returnable  to  this  court. 
An  order  of  appeal  was  panted,  the  bond 
given,  and  the  appeal  Is  before  ns.  It  Is  met 
here  by  a  motion  to  dismiss,  on  the  ground 
that  this  court  Is  without  Jurisdiction  ra- 
tlone  materlse,  and  that  an  appeal  will  not 
lie  from  an  order  appointing  a  receiver  as 
herein  made. 

We  express  no  opinion  on  the  groimd  first 
averred.  That  last  averred  Is  fatal  to  the 
appeal.  It  may  be  the  order  sought  to  be  ap- 
pealed from  is  improvident  and  without 
warrant;  that  there  Is  no  basis  for  It  In  fact 
or  hi  law;  that  it  ought  to  be  set  aside  and 
vacated.  These  are  matters  we  will  not 
pass  on  now.  They  should  be  first  present- 
ed to  the  court  granting  the  order  in  a  mo- 
tion, or  on  rule  taken  to  vacate.  It  will  be 
time  enough  for  this  court  to  pass  on  them 
when  they  come  here  in  the  regular  way, 
by  appeal  from  the  Judgment  on  the  motion 
or  rule  to  vacate.  Such  was  the  practice 
commended,  and  the  rule  laid  down  In  regard 
to  ex  parte  orders  like  the  present  one,  in 
State  V.  City  of  New  Orleans,  43  La.  Ann. 
831,  9  South.  643;  State  v.  King,  46  La.  Ann. 
100,  14  South.  615;  Harrod  v.  Sewerage  Co. 
(decided  Dec.  13,  1897)  49  La.  Ann.  1596,  22 
South.  838.  Some  difficulty  suggests  itself 
in  this:  That  should  a  creditor  or  other  In- 
terested party»  objecting  to  the  ex  parte  or- 
der appointing  a  receiver,  take  a  rule  to 
vacate  such  order,  and  judgment  go  against 
him  thereon,  and  he  Sipj^eaX  suspenslvely, 
would  such  appeal  operate  to  suspend  fur- 
ther proceedings  under  the  order  appointing 
the  receiver?  We  hold  that  it  would;  that 
pending  the  appeal  further  proceedings  in 
the  receivership  would  be  stayed,  and  mat- 
ters held  in  statu  quo.  The  motion  to  dis- 
miss must  prevalL  And  It  is  ordered  that 
the  appeal  herein  taken  be  dismissed,  re- 
serving to  appellants  the  right,  by  appro- 
priate pleas  In  the  court  a  qua,  to  test  the  suffi- 
ciency and  legality  of  the  order  complained  of. 

NICHOLLS,  C.  J.,  dissents. 

MILLER,  J.  (dissenting).  I  am  unable  to 
agree  with  the  majority  of  the  court  in  this 
case.  The  right  of  appeal  from  an  Inter- 
locutory order  Is  fixed  by  law.  If  of  a  char- 
acter to  work  Irreparable  Injury,  the  right 
of  appeal  arises  when  the  judgment  becomes 
final.  No  rule  to  set  aside  or  vacate  the 
order  Is  requisite  or  can  be  exacted  of  the 
party  who  seeks  the  appeal.  Code  Prac. 
arts.  566,  574,  575,  et  seq.  Again,  the  delay 
for  appealing,  whether  suspensive  or  devolu- 
tive, runs  from  the  date  of  the  signing  of 
the  judgment  or  of  the  finality  of  the  order 
that  works  the  irreparable  injury.  If  10 
days  from  that  date  expire  with  no  applica- 
tion for  an  appeal,  the  right  to  suspend  the 
execution  of  the  judgment  or  order  ceases  to 
exist.  This  I  conceive  to  be  fixed  by  the 
Code  and  our  jurisprudence.  I  do  not  think 
we  can  change  the  term  of  appeal  so  as  to 
23  SO.-35 


date  from  the  judgment  or  order  that  may 
be  rendered  on  the  rule  or  iq)pllcatlon  to  set 
aside  the  original  order  or  judgment  from 
which  the  party  seeks  to  appeal.  Without 
elaborating  this  and  other  grounds  that  oc- 
cur to  me,  I  dissent 

On  Rehearing. 

(April  18,  1898.) 

BLANCHARD,  J.  When  this  cause  came 
before  us  recently,  the  appeal  was  dismissed 
on  a  question  of  practice  submitted  In  the 
motion.  A  rehearing  was  granted  for  fur- 
ther argument  on  the  point  presented^  and 
for  further  time  to  consider. 

On  Motion  to  Dismiss. 

The  order  granted  by  the  judge  a  quo  does 
two  things,— appoints  a  receiver,  and  stays 
proceedings  against  the  corporation.  This 
creditor,  with  a  claim  exceeding  $2,000,  find- 
ing himself  barred  from  the  courts,  except 
that  he  may  recognize  the  receivership  and 
take  proceedings  therein,  appeals  from  the 
order.  He  is  met  here  with  a  motion  to  dis- 
miss, on  the  ground  that  this  court  Is  with- 
out jurisdiction  ratlone  materise.  Is  It?  Ap- 
pellee Insists  that  the  amount  of  the  as- 
sets of  the  company  is  $1,639.90,— a  sum  be- 
low the  minimum  jurisdictional  limit  here; 
and  that  the  real  matter  In  contestation  Is 
the  distribution  of  the  fund  arising,  or  to 
arise,  from  these  assets.  If  It  were  true  that 
this  is  a  contest  only  over  the  assets  and 
over  the  fund  arising  from  them,  it  Is  mani- 
fest the  plea  to  the  jurisdlctton  would  be 
good.  But  there  Is  as  yet  no  fund  availa- 
ble from  the  assets.  They  have  not  yet,  so 
far  as  the  record  discloses,  been  adminis- 
tered, disposed  of,  or  collected.  No  scheme  or 
tableau  for  the  distribution  of  any  fund 
among  the  privileged  and  ordinary  creditors 
is  here  presented.  The  creditors  are  not 
here  contending  among  themselves  over  any 
fund,  or  seeking  to  control  the  receiver  in  re- 
spect to  his  distribution  thereof,  or  to  hold 
him  responsible  for  any  matter  arising  in 
reference  to  this  Insolvent  estate,  or  his  ad- 
ministration thereof.  In  short,  this  Is  not 
purely  and  simply  a  case  where  "the  matter 
in  dispute  or  the  fund  to  be  distributed"  is 
less  than  $2,000.  Nor  is  the  matter  In  con- 
testation here  merely  the  legality  vel  non 
of  the  appointment  of  this  receiver.  It  in- 
cludes also  the  question  of  the  right  to  stay 
the  hand  of  this  creditor,  to  order  him  not 
to  take  proceedings  against  his'  debtor.  The 
order  appealed  from,  then,  affects  this  daim 
of  over  $2,000;  denies  its  right  to  be  inde- 
pendently asserted,  to  be  declared  on,  to  be- 
come the  basis  of  proceedings  immediately 
taken  to  enforce  its  payment  against  the 
property  of  the  debtor;  in  fine,  denies  the 
constitutional  right  of  action  on  it.  It  is 
this  right  of  action,  now  suspended  by  an 
order  alleged  to  be  Improvident,  which,  rath- 
er, is  the  test  of  jurisg^^  ^^^fti^^^^ 
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and  the  question  of  Jnrisdictlon  is  to  be  de- 
termined according  as  the  amount  of  the 
claim,  on  which  the  right  of  action  is  sus- 
pended, does  or  does  not  exceed  $2,000.  As 
it  exceeds  that  sum,  it  follows  the  court  is 
vested  with  jurisdiction  ratione  materise. 

A  further  motion  to  dismiss  Is  made  on  the 
ground  that  an  appeal  will  not  lie  from  an 
order  appointing  a  receiver  as  herein  made. 
This  presents  a  question  of  practice,  and,  in 
our  former  opinion,  we  held  the  plea  good, 
and  dismissed  the  appeal  Further  consid- 
eration has  led  to  a  different  conclusion. 
The  denial  of  appeals  direct  from  orders  ap- 
pointing receivers  has  in  previous  cases 
(State  V.  King,  46  La.  Ann.  100,  14  South. 
615,  and  Harrod  v.  Sewerage  Co.,  49  La.  Ann. 
1596,  22  South.  838)  not  been  carried  so  far 
as  is  required  hi  the  Instant  case  for  the  dis- 
missal of  this  appeal.  In  those  cases-  ques- 
tions of  fact  existed,  necessary  to  the  deter- 
mination of  the  issue,  requiring  proof,  and 
necessitating  the  production  of  evidence. 
The  appeals  direct  from  the  order  of  appoint- 
ment did  not  and  could  not  bring  up  the 
fadts.  It  was  not  Improperly  held  that  in 
duch  cases  the  appeal  should  be  dismissed, 
leaving  the  appellant  to  take  a  role  to  vacate 
the  order  of  appointment  of  receiver,  which 
would  give  opportunity,  by  the  introduction 
of  testimony,  to  ascertain  the  facts.  The 
case  under  consideration,  on  the  face  of  the 
pleadings  and  record,  presents  no  issue  of 
fact;  and  It  Is  not  suggested  in  argument 
or  brief  that  there  is  any  question  of  fact 
necessary  to  the  determination  of  the  ap- 
peal. The  order  of  appointing  this  receiver 
was  a  decree  which,  while  not  final  in  the 
proceedings,  is  final  as  to  its  consequences, 
and  therefore  appealable,  coming  under  the 
rule  laid  down  in  Bnet  v«  His  Creditors)  4 
Mart  (La.)  808.  See,  also,  Martin  v.  Blanch- 
In,  16  La.  Ann.  88.  The  motion  to  dismiss 
the  appeal  is  denied. 

On  the  Merits. 

The  question  presented  Is  the  power  of  the 
dvil  district  court,  upon  the  ex  parte  applica- 
tion of  this  Insolvent  corporation,  to  make 
an  order  appointing  a  receiver,  and  staying 
proceedings  against  the  corporation.  Our 
courts,  without  any  direct  statutory  provi- 
sion on  the  subject,  have,  in  aid  of  their  ju- 
risdiction, and  as  warranted  by  the  exigen- 
cies of  cases,  adopted  and  established  the 
practice  of  appointing  receivers.  But  this 
has  not  proceeded  further,  and  should  not, 
without  legislative  enactment,  proceed  fur- 
ther, than  in  making  such  appointment  in 
cases  where  the  parties  litigant  agree  that  it 
be  done,  or  when  it  is  necessary  to  the  exe- 
cution of  a  judgment  of  the  court,  or  in  a 
case  where,  the  property  in  controversy  be- 
ing under  seizure  by  a  writ  of  the  court  and 
in  custody,  it  is  necessary  as  a  conservatory 
process  to  care  for  or  administer  the  same, 
or  where  the  property  of  a  corporation  Is 
abandoned,  or  there  are  no  persons  author- 


ized to  take  cbarge  of  and  conduct  its  af- 
fairs, or  where  it  is  done  in  aid  of  proceed- 
ings pending  before  the  court  for  the  liq- 
uidation of  the  affairs  of  a  corporation,  and 
rendered  necessary  for  the  preservation  of 
the  interests  of  all  concerned.  See  Baker  v. 
Railroad  Ck).,  34  La.  Ann.  754;  Stark  v.  Burk« 
5  La.  Ann.  740|  Gaslight  Ck>.  v.  Bennett,  6 
La.  Ann.  456;  Brown  v.  Insurance  (3o.,  8  La. 
Ann.  182;  FoUett  v.  Field,  30  La.  AxuL  162; 
In  re  Louisiana  Sav.  Bank,  35  La.  Ann.  19&; 
Ober  V.  Manufacturing  Ck>.,  44  La.  Ann.  570, 
10  South.  792;  Prlngle  T.  Construction  Co., 
49  La.  Ann.  301,  21  South.  515;  Dauterive  v. 
Broussard,.5  Rob.  (La.)  517;  U.  S.  v.  Bank 
of  U.  S.,  11  Rob.  (La.)  41&  There  being  no 
direct  authority  of  law  to  sustain  the  ap- 
pointment of  this  receiver  and  for  the  order 
staying  proceedings  against  this  corporation, 
and  the  facts  here  presented  and  the  exigen- 
cies of  the  case  not  bringing  it  within  the 
category  of  cases  mentioned  above,  where, 
under  their  inherent  powers,  such  appoint- 
ments have  been  made  by  the  courts  in  aid 
of  their  jurisdiction,  or  as  a  conservatory 
process  incidental  to  a  main  demand,  the  ap- 
pointment and  order  staying  proceedings 
cannot  be  maintained.  Baker  v.  Railroad 
Co.,  34  La.  Ann.  756. 

It  Is  therefore  ordered  that  the  decree  of 
this  court  hereinbefore  rendered,  dismissing 
this  appeal,  be  set  aside;  and  It  is  now  ad- 
judged and  decreed  that  the  order  of  the 
civil  district  court,  parish  of  Orieans,  made 
in  this  proceeding,  appointing  a  receiver  of 
the  Moss  Cigar  Company,  Limited,  and  Stay- 
ing proceedings  against  the  said  corporation, 
be  vacated  and  annulled;  costs  of  both 
courts  to  be  borne  by  the  corporation  ap- 
pellee. 

BRmAUX,  J.,  disaentiL 


(7«  Mtos.  Ill) 
TOWN  OF  NEW  ALBANY  v.  KANSAS  GITT, 

M.  &  B.  R.  00. 
(Supreme  Oonrt  of  Mississippi.    May  16,  1896.) 

A88R88MBNT  OF  R1.ILBOAD8  BT  A  TOWH. 

Oode  1892,  $  3018,  providing  that,  where 
property  has  escaped  taxation  for  the  previous 
year,  the  clerk  of  the  town  may  assess  the 
same,  which,  when  approved  by  the  mayor  and 
aldermen,  shall  be  conclusive,  has  no  reference 
to  railroad  property  which  is  part  of  the  road, 
the  assessment  of  which  is  confided  to  the  state 
railroad  assessors  by  section  3880  et  seq. 

Appeal  from  circuit  court.  Union  county; 
Z.  M.  Stephens,  Judge. 

The  town  of  New  Albany  assessed  property 
of  the  Kansas  City,  Memphis  &  Birming- 
ham Railroad  Company  for  school  purposes. 
The  railroad  company  appealed  to  the  cir- 
cuit court,  which  vacated  the  assessment, 
from  which  decision  the  town  appeals.  Af- 
firmed. 

The  town  of  New  Albany  is  a.  separate 
school  district,  and,  on  a  petition  of  a  ma- 


jority of  its 
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lory  to  tbe  school  district;  and  In  this  add- 
ed district  two  mites  of  the  railroad  track  of 
appellee  was  included.  This  property  was 
assessed  on  the  county  rolls,  but  not  includ- 
ed in  the  assessment  of  the  town  of  New 
Albany.  The  board  of  mayor  and  aldermen 
attempted  to  assess  this  two  miles  which 
was  outside  the  corporate  limits,  under  sec- 
tion 3018  of  the  Code  of  1802,  for  school  pur- 
poses, as  property  that  had  escaped  taxation. 
The  railroad  company  appealed  to  the  circuit 
court  from  the  order  of  the  board  of  mayor 
and  aldermen,  approving  the  assessment, 
where  the  case  was  tried  before  the  court, 
a  Jury  haying  been  waived.  The  court  held 
that  the  board  of  mayor  and  aldermen  had 
no  power  to  order  the  assetement,  and  va- 
cated the  order  of  the  board  of  mayor  and 
aldermen.  From  that  judgment  this  appeal 
was  taken. 

Kenneday  &  Crum,  for  appellant  J.  W. 
Buchanan,  for  appellee. 

WHITFIBLD,  J.'  The  assessment  of  rail- 
road property,  part  of  the  road,  is  confided  to 
the  railroad  commission,  as  state  railroad  as- 
sessors. Code  1892,  S  8880  et  seq.  The  clerk 
of  the  town  of  New  Albany  had  no  power  to 
make  this  assessment  Nor  do  we  think  sec- 
tion 8018  has  any  reference  to  railroad  prop- 
erty, part  of  the  road.  If  there  is  a  casus 
omissus,  it  is  for  the  legislature,  and  not 
this  court,  to  supply  it    Affirmed. 


WILLIAMS  V.  STATE. 
(Supreme  Court  of  Biississippi.  May  16,  1888.) 
Criminal  Law— Continuancb. 
Accused  had  process  issued  for  witnesses 
within  easy  reach,  which  had  not  been  re- 
turned, although  ample  time  had  elapsed,  when 
he  was  called  for  trial;  and  upon  tnia  ground 
he  applied  for  a  continuance,  averring  his  abil- 
ity to  prove  by  these  witnesses  what  would 
have  been  a  complete  defense.  Hdd,  that  a 
refusal  of  the  continuance  was  error. 

Appeal  from  circuit  court,  Washington 
county;  F.  A.  Montgomery,  Judge. 

John  Williams  was  convicted  of  the  crime 
of  rape,  and  appeals.    Reversed. 

John  L.  Hebron,  Jr.,  for  appellant  Wiley 
N.  Nash,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  AppeUant  was  indicted, 
tried,  and  convicted  of  the  crime  of  rape- 
one  easy  to  be  made,  and  hard  to  be  dis- 
proved—at the  December  term,  1897,  of  the 
circuit  court  of  Washington  county,  and  sen- 
tenced to  death.  Not  a  solitary  witness  ap- 
peared for  the  defense,  though  process  had 
been  duly  issued  for  six  witnesses,  and  in 
ample  time  to  have  been  served.  In  this 
state  of  case,  the  appellant  applied  for  a 
continuance,  on  the  ground  that  he  had  used 
all  reasonable  diligence— counsel  having  been 
appointed  for  him  by  the  court,  on  account 
of  Inability  on  his  part  to  employ  counsel, 


he  being  in  jaU— to  get  his  witnesses;  that 
ample  time  had  elapsed  for  the  return  of 
process,  and  yet  it  had  not  been  returned; 
setting  forth  what  he  expected  to  prove, 
which  was  of  the  most  vital  character.  The 
continuance  should  have  been  granted.  In 
jail,  unable  to  procure  counsel,  called  to  trial 
for  his  life  at  the  first  term,  represented  by 
counsel  only  appointed  after  the  court  met 
averring  his  ability  to  prove  what  would 
have  been  a  complete  defense  by  witnesses 
in  easy  reacA,  for  whom  his  counsel  had  had 
process  promptly  issued,  justice  demanded 
that  he  should  have  had  a  reasonable  oppor- 
tunity to  obtain  his  witnesses.  Reversed, 
and  verdict  set  aside,  and  remanded* 


(18  MiM.  918) 
JONES  V.  KANSAS  CTIT,  M.  A  B.  R.  00. 
(Supreme  Court  of  Mississippi.  May  0,  1898.) 
ToBTS— Action  for  Usb  of  Another. 
Where  an  action  ex  delicto  is  brought  in 
th^  plaintiff's  name  for  the  use  of  another,  the 
usee  named  and  his  rights  should  be  disregard- 
ed, but  recovery  will  be  allowed  upon  proof  of 
right  by  the  nominal  plaintiff. 

Appeal  from  drcuit  court,  Marshall  county; 
Z.  M.  Stephens,  Judge. 

Action  by  Scott  Jones,  for  the  use  of  Wil- 
liam Hargus,  against  the  Kansas  City,  Mem- 
phis &  Bhrmingham  BaUroad  Company.  From 
a  judgment  dismissing  the  action,  plaintiff  ap- 
peals.   Beversed. 

Appellant  brought  this  suit  in  the  justice 
of  the  peace  court  in  Marshall  county,  for  use 
of  William  Hargus,  against  appellee,  to  re- 
cover $100,  the  value  of  a  mule  killed  by  ap- 
pellee company  that  belonged  to  Jones.  From 
a  judgment  by  default  against  it  appellee  ap- 
pealed to  the  qircuit  court  On  the  trial  lii 
the  circuit  court  the  evidence  showed  that 
the  mule  belonged  to  Scott  Jones,  and  was 
killed  by  appellee,  and  Jones  had  made  sev- 
eral attempts  to  get  a  settlement  with  the 
railroad  company,  but  bad  failed,  when  he 
turned  the  claim  over  to  William  Hargus  to 
collect,  agreeing  to  give  him  half  of  what 
was  recovered.  After  plaintiff's  evidence 
was  all  in,  defendant  moved  the  court  to  dis- 
miss the  cause  because  the  testimony  showed 
that  the  claim  was  for  unliquidated  damages, 
and  that  It  was  transferred  to  Hargus,  who 
brought  the  suit  in  the  name  of  Scott  Jones 
for  his  own  use.  The  court  sustained  this 
motion,  and  dismissed  the  cause,  and  render- 
ed judgment  against  William  Hargus  for  the 
costs.    From  tbat  judgment  Jones  appealed. 


Strickland  &  Gary,  for  appellant 
Buchanan,  for  appellee. 


J.  W. 


WOODS,  C.  J.  There  was  an  assignment 
of  the  claim  sued  on  by  Jones  to  Hargus, 
called  the  usee  in  the  claim  sued  on  and  in 
the  proceedings.  Hargus  was  not  the  as- 
signee of  the  demand,  but  his  agreement  with 
Jones  was  only  that  he  was  to  help  Jones 
coUect  the  claim,  an^i^^^^^^^j^^^i^ 
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the  recovery  with  him  as  compensation  for 
his  services.  There  is  no  agreement  shown 
that  Hargus  was  to  have  any  fees  or  costs 
in  the  effort  to  collect  the  claim.  Jones,  it 
appears,  had  become  wearied  and  dlsheart* 
ened  by  repeated  failures  to  collect  his  de- 
mand by  his  own  unaided  eflTorts,  and  he  pro- 
cured Hargus'  services  to  help  in  further  ef- 
forts, and  promised  him  one-half  of  the 
amount  which  might  be  recovered.  If  the 
right  to  recovei  by  the  nominal  plaintiff  had 
been  shown  (as  to  which  we  express  no  opin- 
ion, Inasmuch  as  that  is  not  now  before  us), 
the  case  should  have  gone  to  the  jury,  and 
the  usee  named,  and  his  rights,  if  he  had  any, 
should  have  been  disregarded  by  the  court. 
In  Railroad  CJo.  v.  Cantrell,  70  Miss.  332,  12 
South.  344,  it  was  held  that  "in  actions  for 
tort  there  cannot  be  a  usee,  and,  if  one  is 
named,  his  rights  must  be  disregarded,  and 
the  plaintiff  will  fail  of  recovery  unless  the 
right  of  the  nominal  plaintiff  be  proved."  It 
is  true,  as  argued  by  counsel  for  appellee, 
that  this  is  an  action  ex  delicto,  and  that  in 
tort  there  can  be  no  usee,  but  that  does  not 
conclude  the  nominal  plaintiff  from  recovery, 
if  he  proves  his  case,  because  he  has  improp- 
erly named  some  one  as  usee.  The  very 
case  relied  upon  by  counsel— the  one  we  have 
just  cited— holds  that  in  such  case  the  nom- 
inal plaintiff  may  recover,  and  the  usee  and 
his  rights,  if  he  have  any,  should  be  disre- 
garded.   Reversed. 

(75    MiB8.    69$) 

BURROUGHS  v.  VANCE. 
(Supreme  Oourt  of  Mississippi.     May  9,  1898.) 
Tax  Sat>»  — Payment  of  Pubchasb  Priob— Pre- 
sumption— Power  of  Officer  to  Resell— Pay- 
ment BT  Owner  before  Deed— Effect— Plead- 
ing—Amendments. 

1.  In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  amount  bid  for 
lands  at  the  tax  sale  was  paid  when  the  deed 
was  issued. 

2.  The  sheriff  has  power  to  resell  lands  sold 
at  tax  sale  at  any  time  before  the  amount  is 
paid  by  the  purchaser. 

3.  'V^^ere  the  owner  of  lands  which  have  been 
sold  for  taxes  pays  and  gets  a  receipt  therefor 
before  the  purchaser  pays  the  amount  bid  or 
procures  a  deed,  the  purchaser  loses  all  rights 
obtained  under  his  purchase. 

4.  Where,  on  appeal,  it  is  apparent  that 
there  has  been  fraud  or  gross  mistake  in  a  tax 
sale,  and  the  case  is  remanded  for  new  trial, 
the  person  against  whom  the  fraud  or  mistake 
was  perpetrated  will  be  allowed  to  amend  his 
pleadings  so  as  to  charge  the  same. 

Appeal  from  chancery  court,  Quitman 
county;  A.  H.  Longino,  Chancellor. 

Bill  by  C.  B.  Vance  against  N.  T.  Bur- 
roughs. From  a  decree  for  complainant,  de- 
fendant appeals.     Reversed. 

The  bill  was  filed  to  confirm  tax  title  to 
the  N.  %  and  S.  E.  14  and  B.  :^  of  S.  W.  ^, 
section  13,  township  27,  range  1  E.,  In  Quit- 
man county.  Miss.,  against  N.  T.  Burroughs 
and  all  others  claiming  interest  in  this  land. 
Burroughs  answered  the  bill,  setting  up,  in- 
ter alia,  the  payment  of  the  taxes  before 


sale.  The  bill  alleged  that  the  lands  were 
sold  on  the  5th  of  March,  1894,  for  the  taxea 
of  1893.  With  his  blU  complainant  exhibited 
a  tax  collector's  deed,  dated  March  31,  1894. 
There  was  no  other  evidence  Introduced  by 
him.  Defendant  exhibited  with  his  answer, 
and  proved,  a  tax  receipt  for  the  taxes  of 
1893,  dated  March  9,  1894,  on  this  land  and 
other  land  in  the  county.  Defendant's  depo- 
sition, which  was  not  contradicted,  showed 
that  defendant  was  the  owner  of  about  14,- 
000  acres  of  land  in  Quitman  county;  that 
he  applied  to  the  sheriff  several  times  to 
know  the  amount  of  his  taxes,  and  that, 
by  previous  agreement,  the  sheriff  agreed  to 
take  his  private  check  for  the  amount,  as 
he  had  done  on  several  occasions  before; 
that  in  the  latter  part  of  January,  1894,  he 
called  on  the  sheriff  to  get  the  tax  receipts, 
but  they  were  not  ready,  and  he  at  that 
time  gave  the  sheriff  his  check  for  $1,138.17, 
the  estimated  amount  of  all  his  taxes;  that 
he  niet  the  sheriff  a  short  time  afterwards, 
and  gave  him  New  York  exchange  for  the 
amount;  that  he  received  a  letter  from  the 
sheriff  dated  March  2,  1894,  as  follows:  "I 
will  forward  your  tax  receipts  as  soon  as  I 
hear  from  check.  Will  not  sell  lands;"  that 
the  tax  collector  Issued  four  tax  receipts  on 
the  9th  of  March,  1894,  one  of  which  covered 
the  lands  in  suit,  and  the  sheriff  wrote  him 
on  the  10th  of  March,  1894,  inclosing  the 
receipts  and  a  small  balance  in  money,  the 
bill  of  exchange  more  than  paying  the  taxes 
and  damages.  The  deposition  of  the  chan- 
cery clerk  showed  that  the  tax  collector  duly 
reported  to  him  this  collection,  and  that  it 
was  paid  into  the  state  and  county  treas- 
uries. The  tax  receipt  was  objected  to  by 
complainant,  because  it  was  not  made  until 
several  days  after  the  land  had  been  sold 
for  taxes.  The  other  documentary  evidence 
was  objected  to,  because  It  was  not  the  tax 
receipt  prescribed  by  statute.  The  chancel- 
lor sustained  these  objections,  and  excluded 
them. 

Mc Willie  &  Thompson,  for  appellant  Cal- 
vin Perkins,  for  appellee. 

WOOD,  C.  J.  While  the  appellee  bid  off 
the  lands  at  the  tax  collector's  sale,  March 
5, 1894,  no  deed  was  made  to  him  by  the  col- 
lector until  March  31,  1894.  In  the  absence 
of  any  evidence  as  to  when  the  money  bid 
by  him  for  the  lands  was  paid,  we  assume 
that  he  received  his  deed  when  he  made 
good  his  bid,  by  paying  the  amount  of  It 
to  the  collector.  Three  weeks,  then,  before 
the  collector  received  the  purchaser's  money 
and  made  his  deed,  and  thereby  completed 
the  sale,  the  appellant.  Burroughs,  had  paid 
the -taxes  due,  and  obtained  the  tax  collect- 
or's receipt  in  the  form  prescribed  by  law. 
So  long  as  the  sale  to  appellee  was  in  fieri, 
the  sheriff  had  power  to  deal  further  with 
the  lands.  He  might  have  sold  again  to  a 
stranger,  or  he  mlg^^.,b|j^y]^e5^|^^|^ 
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owner  to  pay  his  taxes,  including  costs  and 
damages.  Looking  at  this  transaction  in  a 
light  most  favorable  to  the  collector,  on  the 
record  before  us,  we  assume  that  the  col- 
lector elected  to  pursue  the  latter  course; 
and  four  days  after  the  sale,  and  21  days 
before  the  intending  purchaser  paid  his  bid, 
and  21  days  before  the  collector  executed 
the  deed  to  the  bidder,  and  while  the  col- 
lector had  the  undoubted  power  to  resell,  he 
permitted  the  owner  to  pay  in  fulL 

That  there  was  fraud  or  gross  mistake  in 
the  sale  to  appellee  on  March  5th  is  indis- 
putable. The  very  check  of  $1,178,  given  to 
the  collector  by  Burroughs,  the  appellant, 
was  accepted  and  treated  and  used  by  the 
tax  collector  in  payment  of  all  taxes  on  more 
than  13,000  acres  of  appellant's  land;  and 
yet,  on  this  particular  570  or  580  acres  in- 
volved in  this  litigation,  that  very  same 
check  was  not  accepted  and  used  as  pay- 
ment by  the  tax  collector.  The  whole 
amount  of  the  check  was  promptly  paid,  and 
all  taxes  due  on  all  of  appellant's  14,000 
acres  of  land,  including  the  570  acres  embra- 
ced in  this  suit,  were  entered  on  the  collect- 
or's cash  book  as  paid,  and  were  actually 
paid  by  him  into  the  proper  treasury. 

On  a  remand  of  this  case  to  the  court  be- 
low, if  appellant  shall  desire  to  amend  his 
answer  so  as  to  charge  fraud  or  mistake  in 
the  sale  to  appellee,  he  should  be  allowed  to 
do  so,  with  opportunity  given  also  to  take 
further  evidence  to  support  his  answer.  In 
the  absence  of  any  proof  that  appellee  paid 
the  amount  of  his  bid  before  appellant  actu- 
ally paid  the  taxes  due  in  money,  and  ob- 
tained the  proper  receipt,  the  court  below 
should  not  have  excluded  appellant's  evi- 
dence.   Reversed. 


(75  Miss.  741) 
VILLAGE  OF  BOGUBOHriTO  v.  LEWIS 
et  al. 
(Supreme  Court  of  Mississippi.     May  9,  1898.) 
LsvT  OF  SoHooL  Tax  bt  Munioipalitt. 
A  municipality  cannot  levy  a  tax  of  more 
than  three  mills  for  public  school  purposes  with- 
out the  consent  of  a  majority  of  the  taxpayers 
under  Code  1802,  8  4014;   and  the  provision  in 
said  section  that  the  municipality  may  collect 
taxes  to  erect  and  repair  school  buildings  and 
issue  bonds  for  that  purpose  in  the  manner  pro- 
vided in  the  chapter  on  municipalities  is  not  ad- 
ditional to  the  power  to  issue  bonds  for  that 
purpose  as  provided  by  section  3014. 

Appeal  from  chancery  court,  Lincoln  coun- 
ty;  H.  C.  Conn,  Chancellor. 

Bill  by  W.  L.  Lewis  and  others  against  the 
village  of  Boguechitto.  From  a  judgment 
overruling  a  demurrer  to  the  bill,  defendant 
appeals.    Affirmed. 

The  board  of  mayor  and  aldermen  of  the 
village  of  Boguechitto,  without  the  consent 
of  a  majority  of  Its  taxpayers,  levied  a  tax 
of  414  mills  on  all  the  taxable  property  in 
the  village,  and  a  poll  tax  of  $1  on  each 
male   Inhabitant   of   the   village.     It   was  a 


separate  school  district.  This  levy  was  for 
public  school  purposes.  The  taxpayers  re- 
fused to  pay  the  taxes,  and  the  tax  collector 
advertised  the  property  for  sale  to  pay  said 
taxes.  W.  L.  Lewis  and  other  taxpayers 
filed  the  bill  in  this  case  in  chancery,  stating 
that  they  had  tendered  the  village  the  sum 
of  3  mills  on  the  dollar  on  their  taxable  prop- 
erty, and  praying  that  the  ordinance  levying 
the  4^  mills  and  the  $1  on  each  male  in- 
habitant be  decreed  null  and  void,  and  that 
the  collection  of  the  4^  mills  taxes  claimed 
to  be  due  be  enjoined,  and  the  sale  of  their 
property  for  the  purpose  of  paying  said  tax 
and  the  collection  of  the  poll  tax  be  also 
enjoined.  To  this  bill  a  demurrer  was  in- 
terposed by  appellant  because  there  was  no 
equity  on  the  face  of  the  bill,  and  because 
the  bill  showed  that  the  tax  the  collection  of 
which  is  enjoined  was  legally  and  properly 
levied,  and  is,  under  the  law,  collectible,  and 
other  causes. 

Oassedy  &  Cassedy,  for  appellant  T.  Bra- 
dy, Jr.,  for  appellees. 

WHITFIELD,  J.  The  restrictive  provi- 
sions of  the  last  paragraph  of  section  4014, 
Code  1892.  limit  both  the  preceding  para- 
graphs, and  the  provision  in  the  second 
paragraph  as  to  levying  and  collecting  taxes 
to  erect  and  repair  school  buildings  is  not 
additional  to  power  to  issue  bonds  for  that 
purpose  contained  in  section  3014  of  said 
Code.    Affirmed. 


TRUEHEART  et  al.  v.  CRADDOCK  et  al. 

(Supreme  Court  of  Mississippi.     May  9,  1898.) 

Assignments  for  Creditors —•  Dblivbrt  to 
Assignee— Fraud— BviDBNCB. 

1.  False  statements  by  the  assignor  as  to  his 
financial  condition,  made  before  the  assign- 
ment, and  nncoimected  therewith,  do  not  sup- 
port allegations  of  fraud  in  the  assignment. 

2.  An  assignor  purchased  a  stock  of  goods 
from  his  sister,  assuming  an  indebtedness  there- 
on to  another  sister,  but  before  the  assignment, 
for  the  purpose  of  securing  credit,  •  stated  his 
indebtedness  at  a  sum  which  did  not  include  it. 
Held  no  evidence  that  the  debt  was  fraudulent. 

3.  The  fact  that  a  deed  of  assignment  sets 
out  a  debt  at  more  than  is  actually  due  is  not 
a  circumstance  pointing  to  fraud  in  the  assign- 
ment, where  such  sum  is  given  as  approximate 
merely,  and  the  assignee  is  directed  to  pay  ac- 
cording to  the  amount  legally  due. 

4.  Where  the  assignor  took  the  money  on 
hand  at  the  time  of  the  assignment,  and  paid  it 
over,  with  the  assignee's  knowledge,  to  cred- 
itors entitled  to  receive  it,  it  was  equivalent  to 
the  assignee's  getting  the  money  and  paying  it 
over,  and  cannot  be  complained  of  by  junior 
creditors. 

Appeal  from  chancery  court,  Lauderdale 
county;  N.  C.  Hill,  Chancellor. 

5.  D.  Truehcart  made  a  general  assignment 
for  benefit  of  creditors,  and  Craddock, 
Terry  &  Co.  and  others  filed  a  cross  petition 
attacking  the  assignment  as  fraudulent  and 
void.  There  was  a  decree  avoiding  the  as- 
signment, and  the  assignor  and  preferred 
creditors  appealed.    Reversed.  ^  _^  ,,  ». ,  fp 


Digitized  by  VaUOVl 


550 


23  SOUTHBRN  BEPORTBB. 


(Htaa 


S.  D.  Trueheart,  a  merchant  at  Meridian, 
made  a  general  assignment  of  his  property 
to  S.  P.  Smith,  assignee,  for  the  benefit  of  his 
creditors,  on  the  7th  of  September,  189G. 
The  assignee  made  his  bond  and  took  pos- 
session of  the  property  as  receiver  under 
chapter  8  of  the  Ck)de  of  1892.  The  assign- 
ment preferred  first  6.  Q.  Hall,  his  attorney's 
fee;  then  Miss  Trueheart,  a  sister  of  as- 
signor, was  preferred;  and  then  the  Hamil- 
ton-Brown Shoe  Company.  Craddock,  Terry 
&  Ck>.,  the  Plymouth  Shoe  Company,  and 
the  Harrlsburg  Boot  &  Shoe  Company  filed 
their  cross  petition  attacking  the  assignment 
as  fraudulent  and  void  because  the  assign- 
or made  false  representations  to  the  Crad- 
dock-Terry  Shoe  Company  as  to  his  financial 
condition,  thereby  procuring  goods  and  cred- 
it therefor  extending  beyond  the  date  of  the 
assignment;  because  he  made  false  state- 
ments to  the  Plymouth  Shoe  Company 
whereby  he  induced  It  to  accept  his  note  for 
a  past-due  Indebtedness,  making  It  fall  due 
after  the  date  of  the  assignment;  because 
the  debt  to  his  sister  was  simulated;  and 
because  the  assignor,  with  the  consent  of  the 
assignee,  took  $110,  which  was  part  of  the 
assets,  and  had  not  accounted  for  it.  The 
evidence  showed  that  In  June,  1896,  the 
Craddock  Shoe  Company  required  Trueheart 
to  make  them  a  statement  of  his  financial 
condition,  and  that  he  represented  to  them 
he  had  a  stock  of  goods  worth  $6,000,  when 
it  was  worth  far  less;  and  that  he  only 
owed  $1,400,  when,  In  addition  to  that,  he 
owed  his  sister  $1,500,  and  stated  that  he 
owed  no  borrowed  money.  It  showed  fur- 
ther that  about  a  week  before  the  assign- 
ment his  bookkeeper  wrote  to  an  agent  of 
the  Plymouth  Shoe  Company  that  Trueheart 
was  solvent,  and  Induced  them  to  accept 
Trueheart's  note  for  a  past:due  Indebtedness 
which  they  were  Insisting  should  be  paid. 
As  to  the  debt  to  Miss  Trueheart,  the  as- 
signor testified  that  he  had  purchased  his 
stock  of  goods  from  another  sister,  who 
owed  the  sister  preferred  about  $1,500,  and 
that  he  assumed  that  Indebtedness,  and  gave 
her  his  note  for  It  at  the  time  he  purchased 
the  stock  of  goods.  There  was  no  evidence 
that  this  debt  was  simulated,  except  that 
Trueheart  never  made  any  report  of  it  In 
his  statements  as  to  his  financial  condition. 
As  to  the  $110,  it  was  shown  that  the  deed 
of  assignment  was  filed  very  early  Monday 
morning,  and  that  there  was  about  $20  In 
cash  in  the  safe  and  about  $90  In  a  bank; 
that  the  assignor.  In  the  assignee's  presence, 
got  the  money  out  of  the  safe  Monday  morn- 
ing, and  paid  It  to  Mr.  Hall  on  his  fee, 
which  had  been  preferred,  and  that  he  gave 
the  assignee  a  check  for  the  money  in  the 
bank,  and  afterwards  paid  part  of  the 
money  to  Mr.  Hall,  and  paid  a  check  that 
had  been  drawn  on  said  bank  In  favor  of  the 


Hamilton-Brown  Shoi^  Company  before  the 
assignment  was  made.  From  a  decree  avoid- 
ing the  assignment,  the  assignor  and  prefer- 
red creditors  appealed. 

G.  Q.  Hall  and  Cooper  &  Waddell,  for  ap- 
pellants.   Watts  &  Everett,  for  appellees. 

WOODS,  O.  J.  It  very  satisfactorily  ap- 
pears that  the  alleged  false  .statements  and 
representations  made  by  Trueheart  to  two 
of  his  creditors  were  wholly  Independent  of, 
distinct  from,  and  unconnected  with  the  as- 
signment Only  that  can  avoid  an  assign- 
ment which  Is  connected  with,  enters  Into, 
or  forms  part  of  the  assignment,  and  these 
statements  made  by  Trueheart  as  to  his  con- 
dition do  not  appear  to  us  to  be  so  related 
to  the  assignment  We  have  no  doubt  as 
to  the  genuineness  of  Trueheart's  Indebted- 
ness to  his  sister.  There  Is  no  evidence 
which  raises  a  suspicion  on  this  point  It 
may  be  that  Trueheart  did  not  owe  his  sister 
$1,500  and  accrued  Interest;  but  the  assign- 
or does  not  state  the  amount  of  this  debt, 
or,  Indeed,  any  of  the  enumerated  debts  con- 
tained In  the  schedule,  with  absolute  def- 
Initeness;  and  to  avoid  mistake  by  the  as- 
signee In  making  payments  to  the  creditors 
he  Is  told  by  the  assignment  that  the  debts 
may  not  be  precisely  the  sums  named,  and 
therefore  the  assignee  Is  directed  *to  pay  ac- 
cording to  the  true  amounts  legally  due  or 
owing  to  such  creditors."  As  to  the  money 
in  the  cash  drawer  and  In  bank.  It  can  be 
fairly  said  that  every  dollar  went  Into  the 
assignee's  hands,  and  was  under  his  controL 
With  the  coment  of  the  assignee,  a  part  of 
this  money  was  paid  to  Mr.  Hall,  the  first 
preferred  creditor,  and  another  part  paid  to 
the  Hamilton-Brown  Shoe  Qompany,  another 
preferred  creditor,  and  the  small  remainder 
went  Into  the  hands  of  the  assignee,  and 
must  be  accounted  for  by  him.  Except  this 
last  trlfiing  sum  of  eight  dollars,  the  two 
funds  In  bank  and  In  the  cash  drawer  went 
as  directed  In  the  assignment  Miss  True- 
heart  might  be  heard  to  complain  of  this 
payment  of  about  $00  to  the  Hamilton- 
Brown  Shoe  Company,  but  she  does  not  &nd 
the  appellees  cannot  They  are  In  no  way 
affected  or  Injured  by  It  It  is  true,  Smith, 
the  assignee,  says  at  one  place  In  his  ex- 
amination, that  no  money  went  into  his 
hands  as  assignee.  But  he  evidently -spoke 
unadvisedly,  and  without  weighing  his 
words,  for,  looking  at  the  facts,— at  what  Is 
shown  to  have  been  done  by  hlm,-'no  fair 
mind  can  fall  to  realize  that  the  money  was 
In  his  possession  and  under  his  control,  and 
that  It  was  paid  out  to  the  preferred  cred- 
itors with  his  full  consent;  that  is,  In  effect 
It  was  paid  out  by  him.  The  decree  of  the 
court  below  must  be  reversed,  and  the  case 
remanded.    Reversed. 
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(U7  Ala.  449) 

FOLMAR  V.  CARMSLBL 
(Snpreme  Oourt  of  Alabama.     April  27,  1898.) 
Statdtb  of  Fraods  —  Vendor  and  Pukchasbr— 

CONSTRDOTION  OF  CONTRACT— INTBRBST-UsURT, 

1.  A  deed  of  realty  and  a  note  representing 
the  consideration  are  to  be  construed  together 
in  determining  whether  the  transaction  is  with- 
in the  statute  of  frands. 

2.  A  bill  seeking  to  enforce  a  vendor's  lien, 
and  alleging  nsory  in  an  unliquidated  account 
due  from  the  vendor  to  the  purchaser,  extin- 
guishment of  which  was  a  part  of  the  consid- 
eration of  the  deed,  and  askmg  to  have  it  elim- 
inated, is  not  wanting  in  equity,  where  the  ven- 
dor had  not  agreed  to  allow  usurious  interest 
in  the  account  as  part  of  the  price. 

3.  Where  the  j^urchaser,  as  part  of  the  price, 
gave  a  note  which  by  its  terms  was  payable 
whenever  the  vendor  had  freed  the  premises 
from  incumbrances,  interest  did  not  run  on  the 
note  until  the  premises  were  so  freed. 

Appeal  from  chancery  court,  Pike  county; 
Jere  N.  .Williams,  Chancellor. 

Bill  by  M.  N.  Carlisle  against  W.  B.  Fol- 
mar.  A  motion  by  defendant  to  dismiss  the 
bill  was  overruled,  and  he  appeals.  Affirm- 
ed. 

Parks  &  Son  and  R.  L.  Harmon,  for  appel- 
lant M.  N.  Carlisle  and  A.  C.  Worthy,  for 
appellee. 

HARALSON,  J.  The  biU  is  for  the  en- 
forcement of  a  vendor's  lien  for  the  pay- 
ment of  the  purchase  money  for  land.  The 
appellee  was  complainant  below,  and  appel- 
lant the  defendant  The  court  overruled  the 
motion  of  defendant  to  dismiss  the  bin  for 
want  of  equity,  and  on  that  ruling  the  as- 
signment of  error  is  based. 

The  ease  made  by  the  bill,  so  far  as  a 
test  of  its  equity  goes,  lies  in  the  averments, 
that  on  the  Ist  of  July,  1805,  complainant 
sold  to  defendant  a  certain  tract  of  land, 
fully  described  in  section  1  of  the  bill,  lying 
and  being  in  Pike  county,  Ala.,  for  the  sum 
of  $2,600,  and  on  that  day  made  and  deliver- 
ed to  him  a  deed  to,  and  put  him  in  the  pos- 
session of,  said  lands.  The  lands  are  fully 
described  In  the  deed,  and  the  consideration 
therefor  as  recited  is  the  sum  of  $2,500  in 
hand  paid,  receipt  whereof  is  acknowledged 
by  the  grantor.  This  evidences  a  cash  consid- 
eration. The  land  thus  sold  and  conveyed, 
as  is  shown,  was  a  part  of  a  tract  of  365 
acres,  on  the  whole  of  which  there  was  at 
the  time  of  said  sale,  a  mortgage  to  the  Equi- 
table Mortgage  Company  of  Kansas  City, 
Mo.,  to  secure  a  loan  by  said  company  of 
12,500  to  the  complainant  It  was  agreed  by 
the  complainant  and  the  defendant,  that  $1,- 
400  of  the  purchase  money  of  the  land  in- 
cluded in  said  mortgage,  sold  to  defendant 
by  complainant,  should  be  applied  towards 
the  payment  of  said  mortgage  debt  by  com- 
plainant to  said  mortgage  company,  in  ease 
and  release  of  said  mortgage,  if  that  could 
be  done;  and  accordingly,  on  the  same  day 
of  the  date  of  said  deed  from  complainant  to 
defendant,  the  defendant  executed  and  de- 
livered to  complainant  his  promissory  note 


for  the  sum  of  $1,400,  which  note  recited, 
that  '^whereas,  I  have  this  day  bought  from 
BdL  N.  Carlisle,  a  certain  tract  of  land  which 
is  described  in  the  deed  from  him  to  me  of 
this  date,  I  agree  to  bind  myself  to  pay  said 
Carlisle,  foarteen  hundred  dollars,  whenever 
he  frees  or  has  released  from  all  incum- 
brance the  said  land.  He  Is  to  use  the  $1,- 
400  in  getting  said  land  released."  Com- 
plainant, on  account  of  a  delay,  with  which 
it  is  not  shown  that  defendant  was  connect- 
ed, and  for  which,  in  any  sense,  he  was  re- 
sponsible, failed  to  procure  a  release  of  de- 
fendant's said  lands  until  the  20th  of  Febru- 
ary, 1897;  and  defendant's  said  note  for 
$1,400  was  not  paid  until  that  date.  The 
bin  as  to  this  matter  avers,  "that  on  the  20th 
February,  1897,  said  Folmar  paid  complaii^^ 
ant  $1,400,  which  he  took,  together  with  his 
own  money,  and  on  the  same  day  fully  paid 
ofC  and  discharged  said  mortgage  debt  to 
said  Equitable  Co.,  had  said  mortgage  de- 
livered up  and  canceled  and  satisfaction  en- 
tered upon  the  margin  of  the  record  of  said 
mortgage,  and  complainant  avers,  that  he 
now  has  freed  said  land  sold  to  said  Fol- 
mar from  all  incumbrance." 

It  seems  from  the  averments  of  the  biU, 
though  it  is  not  distinctly  so  averred  as  a 
definite  agreement  between  the  parties,  that 
the  balance  of  the  $2,500  of  purchase  money 
for  said  land,  after  deducting  the  $1,400,  had 
not  in  fact  been  paid,  but  that  the  com- 
plainant had,  for  some  four  years  before 
the  date  of  the  sale  of  said  land,  been  pro- 
curing advances  and  supplies  from  the  de- 
fendant who  was  his  merchant  for  such 
purposes;  that  he  had  been  making  pay- 
ments to  defendant  therefor  and  that  there 
was  an  unsettled  account  between  them  as  to 
such  matters,  which  it  was  agreed  at  the 
time  of  the  sale  they  would  settle  and  ascer- 
tain the  balance,  if  any,  due  and  owing  by 
complainant  on  such  account  and  such  bal- 
ance was  to  go  as  a  credit  to  defendant  on 
the  balance  of  $1,100  of  purchase  money  for 
the  land  remaining  unpaid  by  him;  that 
complainant  and  defendant  got  together,  on 
the  date  of  the  sale,  before  any  writings 
were  signed,  and  went  Into  settlement  of  said 
account,  so  that  the  balance  of  account  could 
be  ascertained,  but  the  settlement  was  sus- 
pended by  agreement  although  said  deed 
and  note  were  delivered,  the  one  to  defend- 
ant and  the  other  to  complainant;  that  the 
next  day,  complainant  appeared  at  defend- 
ant's place  of  business  to  complete  said  set- 
tlement and  defendant  then  and  there  re- 
fused to  proceed  further  with  said  settle- 
ment or  to  pay  complainant  anything  on  ac- 
count of  said  purchase,  and  no  settlement 
has  ever  been  made  of  said  transactions  of 
advances  by  defendant  and  payments  there- 
on by  complainant  running  through  the  four 
years  in  which  they  occurred. 

The  bill  then  alleges,  '*that  the  whole  of 
said  balance  of  $1,100  is  due  complainant; 
that  said  Folmar  is  Justly  due  and  owing 
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complainant  the  whole  amount  of  $2,500,  to- 
gether with  the  legal  Interest  thereon,  from 
the  Ist  day  of  July,  1895,  after  allowing  him 
credit  for  $1,400,  on  February  20th,  1897." 

It  is  further  averred,  that  defendant  has 
charged  and  claims  very  exorbitant  usurious 
interest  against  complainant  for  making  ad- 
vances to  him,  and  sets  out  in  specific  terms 
the  usury  charged,  and  offers  to  pay  legal 
interest  and  to  credit  defendant  on  what  he 
owes  him  for  purchase  money,  with  any  bal- 
ance that  may  be  found  to  be  due  and  ow- 
ing by  complainant  to  him  on  settlement  of 
said  account,  but  complainant  denies  that 
he  owes  defendant  any  balance  thereon. 
The  prayer  i^  for  an  account,  to  have  all 
usury  eliminated  from  said  account;  that 
each  party  on  settlement  of  account,-  shall 
be  charged  8  per  cent,  interest  only;  for  a 
sale  of  the  lands  for  the  payment  of  the  as- 
certained balance  owing  by  defendant,  and 
£oT  general  relief. 

1.  It  is  urged  by  appellant  that  the  trans- 
action of  said  sale  is  void  under  the  statute 
of  frauds  (Code  1886,  §  1732).  But  this  con- 
tention cannot  be  sustained.  The  sale  of 
said  land  was  in  writing,  as  is  evidenced  by 
said  deed  and  note;  the  property  sold  is  de- 
scribed, the  consideration  fully  expressed  in 
the  instruments,  and  the  possession  of  the 
land  delivered  to  the  purchaser.  This  fully 
satisfied  the  requirements  of  the  statute, 
even  if  it  were  necessary  for  those  require- 
ments to  be  shown  in  the  bill.  The  deed 
and  note  were  parts  of  the  same  transac- 
tion, and  are  to  be  construed  together  as 
one  Instrument;  and  when  thus  taken,  all 
the  essential  terms  of  a  contract  for  sale 
of  land,  to  take  it  without  the  influence 
of  the  statute  of  frauds,  aflarmatively  ap- 
pear. Reynolds  v.  Kirk,  105  Ala.  446,  17 
South.  95;  Harper  v.  Campbell,  102  Ala. 
342,  14  South.  650;  Whlsenant  v.  Gordon, 
101  Ala.  250, 13  South.  914;  Hefiin  y.  Milton, 
69  Ala.  354;  Oliver  v.  Insurance  Co.,  82  Ala. 
417,  2  South.  445. 

2.  Nor  is  there  anything  in  the  conten- 
tion against  the  equity  of  the  bill,  that  a 
part  of  the  purchase  money  for  the  land,  as 
counsel  express  it,  "was  to  be  paid  for  in 
the  account  of  said  Folmar,  and  the  court 
will  not  now  change  the  contract  and  make 
it  payable  in  money,  by  allowing  a  plea  of 
usury  to  be  interposed."  There  is  no  aver- 
ment that  complainant  was  to  allow  the  bal- 
ance of  the  account,  including  usurious  in- 
terest, as  a  payment  on  the  land,  nor  any 
definite  amount  of  the  unsettled  account.  It 
may  be  true,  that  if  complainant  agreed  to 
accept  an  account,  which  was  usurious,  in 
part  payment  for  the  land,  such  a  contract 
would  bind  him,  as  the  consideration  he  was 
to  receive,  by  the  terms  of  the  contract,  and 
the  court  would  not  vary  the  agreement  as 
made,  by  the  substitution  of  another  consid- 
eration for  the  one  agreed  to  be  paid  and 
received.  In  such  case,  it  would  not  be 
usury  with  which  the  court  would  have  to 


deal,  as  in  the  settlement  of  an  account  or 
note,  where  usury  is  pleaded,  but  with  the 
purchase  price,  according  to  the  terms  of 
the  agreement  of  sale,— not  offensive  to  the 
usury  statute.  It  must  be  suggested,  howev- 
er, as  before  stated,  that  no  such  agreement 
appears  in  this  bill,  and  from  aught  that 
does  appear,  the  complainant  is  bound  to 
credit  the  defendant  only  with  the  amount 
he  may  owe  on  settlement  of  said  account, 
with  legal  interest  thereon. 

Let  it  be  added,  again,  that  by  the  terms 
of  the  $1,400  note,  the  defendant  is  not  ac- 
countable for  interest  from  the  making  of 
said  note,  until  he  paid  the  same.  It  was  not 
his  fault  that  he  did  not  pay  it  sooner.  It 
appears  he  paid  it  as  soon  as  he  was  obligat- 
ed to  do  so,  by  the  terms  of  the  writing, 
and  that  it  was  complainant's  fault  that  it 
was  not  sooner  paid. 

The  bill  contains  equity,  and  there  was  no 
error  in  overruling  the  motion  to  dismiss  it. 

Affirmed. 

99  Fla.  734) 
Ex  parte  BAILE7. 
(Supreme  Court  of  Florida.     Nov.  11,  1897.)  i 
Constitutional    Questions  —  Pbnal  Btatutb  — 

CONSTRUOTION— BaMPLBS    OF    PHOSPHATES— 

Rights  of  Owners— Habbab  Corpus. 

1.  Where  a  cause  can  be  fully  disposed  of 
without  adjudicating  constitutional  qaestlonB 
raised  therein,  the  courts  will  generally  ignore 
such  questions,  and  dispose  of  the  case  upon 
other  grounds. 

2.  A  penal  law  must  be  construed  strictly, 
and  according  to  its  letter.  Nothing  is  to  be 
regarded  as  included  within  it  that  is  not  with- 
in its  letter  as  well  as  its  spirit;  nothing  that 
is  not  clearly  and  intelligibly  described  in  its 
very  words,  as  well  as  manifestly  intended  by 
the  legislature.  And  where  a  penal  statute 
contains  such  an  ambiguity  as  to  leave  reason- 
able doubt  of  its  meanine,  where  it  admits  of 
two  conBtructions.  that  which  operates  In  favor 
of  life  or  liberty  is  to  be  pref ened. 

8.  Section  8  of  chapter  4547,  Laws  1897,  that 
provides  for  official  samples  and  samplers  of 
phosphate,  does  not  prohibit  the  owner  of 
phosphates,  or  his  authorized  agents,  from 
drawing  and  taking  samples  thereof  whereso- 
ever, whensoever,  and  as  often  as  he  pleases 
for  his  own  private  purposes  and  uses,  so  long 
as  he  does  not  trench  upon  the  duties  of  the 
official  sampler,  by  drawing  for  him  the  official 
sample  that  the  law  requires  such  official  per- 
sonally to  draw,  label,  and  preserve  within  his 
official  keeping.  The  legal  effect  of  the  said 
section  of  this  law  is  to  require  the  official  sam- 
pler, or  his  dulv-appointed  deputy,  personally 
to  perform  the  physical  act  of  drawing,  mixing, 
labeling,  filing,  and  preserving  all  official  sam- 
ples; and  the  penalty  imposed  is  aimed  only 
against  those  persons  who,  without  authority 
of  law,  undertake,  for  the  official  sampler,  to 
draw  an  official  sample,  to  be  filed,  kept,  and 
used  as  such  by  the  official  sampler. 

4.  On  habeas  corpus  proceedings,  the  courts 
will  inquire  whether  the  complaint  upon  which 
a  defendant  is  held,  or  has  been  convicted, 
charges  a  public  offense;  and,  when  it  finds 
that  to  the  charge  preferred  no  criminality  is 
attached  by  law,  the  party  imprisoned  is  en- 
titled to  his  discharge. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Nassau  county;  Rhy- 

don  M.  Call,  Judge.        ^^^^^  by  VjUUV  L^ 

1  Received  for  publication  May  17,  181 
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Habeas  corpus  by  E»  W.  Bailey  for  his  re- 
lease from  prison  under  a  commitment  char- 
ging him  with  yiolation  of  the  law  relating 
to  the  sampling  of  phosphates.  From  an  or- 
der remanding  him  to  custody,  he  brings  er- 
ror.   Reversed. 

Chapter  4547,  Laws  approved  May  18,  1897, 
provides,  in  section  1,  that  the  governor 
Shan  appoint  one  official  sampler  of  phos- 
phate at  each  port  in  the  state  of  Florida 
where  phosphates  are  or  may  be  shipped, 
who  shall  hold  office  for  four  years,  sub- 
ject to  removal  by  the  governor  for  good 
cause  shown,  and  requiring  of  them  a  bond 
in  the  sum  of  $10,000  for  the  faithful  dis- 
charge of  their  duties. 

Section  2  of  said  act  provides  that  It  shall 
be  the  duty  of  such  official  sampler  to  sam- 
ple all  phosphate  arriving  at  and  shipped 
from  the  port  of  his  appointment,  and  to 
obtain  from  the  railroad  or  other  company 
or  persons  hauling  phosphates  to  such  port 
copies  of  the  waybills  of  such  shipments, 
showing  the  numbers  and  titles  of  all  cars 
loaded  with  and  bringing  such  phosphate, 
the  name  of  the  steamer  or  other  vessel  up- 
on which  It  is  to  be  loaded,  and  the  names 
of  the  consignors  and  consignees,  and  makes 
it  further  his  duty  to  draw  and  take  from 
each  car  a  fair  and  representative  sample  of 
phosphate  while  it  is  being  transferred  to  the 
steamer  or  other  vessel,  combining  the  sam- 
ples taken  from  all  the  cars  shipped  from  the 
same  mine  for  loading  on  the  same  steamer 
or  other  vessel;  said  samples  to  be  kept  in 
a  dry  and  secure  place;  all  of  said  samples 
to  be  carefully  and  thoroughly  mixed,  and 
reduced  to  the  quantity  of  about  three  cubic 
feet,  and  then  put  by  the  official  sampler  into 
three  strong  wooden  boxes,  of  equal  size,  and 
all  of  them  securely  fastened  and  sealed,  and 
labeled  with  the  name  of  the  steamer  or 
other  vessel  into  which  the  phosphate  from 
which  the  samples  were  taken  was  shipped, 
with  the  names  of  the  consignor  and  con- 
signee, the  date  of  its  shipment,  the  name 
of  the  mine,  the  number  and  title  of  the  cars 
carrying  the  same,  and  such  other  data  as 
will  identify  the  sample.  One  of  such  boxes 
shall  be  subject  to  the  order  or  request  of 
both  the  consignor  and  consignee,  and  the  re- 
maining or  third  box  to  be  filed  and  kept  by 
the  official  sampler  in  a  dry  and  safe  place  for 
a  period  of  three  months,  or  longer,  when  noti- 
fied to  do  so  by  any  party  in  interest,  and  to 
be  surrendered  from  his  custody  only  upon 
the  joint  order  or  written  request  of  the  con- 
signor and  consignee.  A  proviso  to  this  sec- 
tion provides  that  when  such  phosphate  has 
been  sampled  at  the  mines,  or  Is  to  be  sam- 
pled at  the  port  of  destination,  or  was  sold 
without  any  guaranty  as  to  its  quality,  and 
due  notice  thereof  la  given  to  the  official 
sampler  by  the  owner  or  consignor,  then 
such  phosphate  need  not  be  sampled  by  him. 

Section  3  of  said  act  makes  it  the  duty  of 
all  railroads  and  terminal  companies  haul- 
ing phosphate  at  their  several  ports  of  ship- 


ment in  this  state  to  furnish  to  the  official 
sampler  copies  of  the  waybills  of  all  phos- 
phates shipped,  carried,  or  handled  by  them, 
with  such  further  information  as  the  sam- 
pler may  request,  and  to  do  all  acts  neces- 
sary to  facilitate  the  sampler  in  the  per- 
formance of  his  duties. 

Section  4  of  said  act  provides  for  the  fees 
of  the  official  sampler. 

Sections  5  and  6  provide  for  the  collection 
of  the  fees  of  the  official  sampler. 

Section  7  makes  It  the  duty  of  aU  ship- 
pers of  phosphate  to  notify  the  official  sam- 
pler, in  writing,  at  the  port  of  shipment,  in 
all  cases  enumerated  in  the  proviso  to  sec- 
tion 2  when  sampling  is  not  required,  and 
upon  default  in  giving  such  notice,  when  a 
sample  is  duly  drawn,  makes  them  liable 
for  the  sampler's  fees  therefor. 

Section  8  of  said  act,  in  full,  is  as  fol- 
lows: "All  persons,  except  the  official  sam- 
pler or  his  deputy  appointed  at  the  port  of 
shipment  under  the  provisions  of  this  act, 
are  hereby  prohibited  from  drawing  and 
taking  the  sample  or  samples  of  any  phos- 
phate at  the  port  of  shipment  of  phosphate 
shipped  from  the  ports  of  the  state  of  Flor- 
ida: provided,  that  in  case  of  sickness,  re- 
fusal or  Inability  to  act  of  any  official  samr 
pier,  the  governor  may  temporarily  desig- 
nate any  other  official  sampler  or  his  deputy 
to  act  in  his  stead;  and  provided  further, 
the  governor  may,  in  his  discretion,  designate 
any  official  sampler  to  discharge  the  duties 
prescribed  in  this  act  at  any  port  other  than 
the  port  of  his  appointment,  where  the  quan- 
tity of  phosphate  shipped  Is  small.'' 

Section  9  of  said  act  provides  for  the  ap- 
pointment of  one  deputy  by  the  official  sam- 
pler, and  makes  the  principal  responsible 
upon  his  official  bond  for  the  acts  and  negli- 
gence of  such  deputy. 

Section  10  prescribes  a  penalty  for  the  ac- 
ceptance, offer,  or  payment  of  any  larger 
fees  to  the  official  sampler  than  are  prescrib- 
ed by  the  act 

Section  11  of  said  act,  in  full,  is  as  fol- 
lows: 'Any  official  sampler,  or  any  other 
person,  violating  any  of  the  provisions  of 
this  act,  except  as  herein  defined,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  the  sum 
not  exceeding  one  thousand  dollars,  or  im- 
prisonment in  the  county  jail  not  exceeding 
one  year,  or  by  both  fine  and  imprisonment, 
and  the  said  official  samplers  shall  be  answer- 
able in  damages  upon  their  official  bonds  to 
all  persons  damaged  by  the  act  or  omissions, 
or  the  act  or  omission,  of  said  official  sam- 
pler or  his  deputy,  contrary  to  the  provisions 
of  this  act." 

Section  12  of  said  act  makes  all  persons  in 
the  employ  of  railroads,  terminal  or  .wharf- 
age companies,  and  persons  receiving  fees 
or  salaries  from  any  corporation  or  person. 
Ineligible  to  the  office  of  official  sampler. 

For  a  supposed  violation  of  section  8^f 
said  act,  above  quoted,  the  petitioner  was 
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arrested  by  the  sheriff  of  Nassau  county 
under  a  warrant  issued  by  the  county  judge 
of  said  county  upon  the  following  affidavit: 

"State  of  Florida,  Nassau  County.  Be- 
fore me,  Thomas  A.  Hall,  county  judge  in 
and  for  said  county,  personally  came  John 
Ohipman,  who,  being  duly  sworn,  says  that 
on  the  25th  day  of  August,  A.  D.  1807,  and 
at  divers  other  times  in  the  county  afore- 
said, one  E.  W.  Bailey,  not  being  an  official 
sampler  at  a  port  of  shipment  of  phosphates 
in  a  port  of  the  state  of  Florida,  did  draw 
and  take  samples  of  phosphate  in  the  port 
of  Fernandina,  and  Intended  to  be  shipped 
from  said  port,  the  same  being  a  port  of 
shipment  of  phosphate  within  the  state  of 
Florida.    John  Chipman. 

"Sworn  to  and  subscribed  before  me  this 
dOth  day  of  August,  1897.  Thomas  A.  Hall, 
County  Judge,  Nassau  County." 

At  the  preliminary  examination  before  the 
county  judge  on  the  charge  as  made  in  said 
affidavit,  the  petitioner  was  required  to  give 
bond  in  the  sum  of  $500  for  his  appearance 
at  the  ensuing  term  of  the  circuit  court  for 
said  county,  and,  upon  his  refusal  to  furnish 
such  bond,  was  committed  to  jail,  in  the  cus- 
tody of  the  sheriff,  until  he  furnished  such 
bond,  or  was  discharged  by  due  course  of 
law.  Thereupon  the  petitioner  applied  for 
and  obtained  a  writ  of  habeas  corpus  from 
the  circuit  judge  of  the  Fourth  judicial  cir- 
cuit, alleging  in  his  petition  therefor  that  he 
was  illegally  detained  and  held  in  custody. 
Upon  the  Investigation  before  the  circuit 
judge  the  following  statement  of  facts  was 
agreed  upon  in  writing  by  the  counsel  rep- 
resenting the  petitioner  and  the  state  of 
Florida  and  the  prosecutor: 

"It  is  agreed  between  counsel  representing 
the  petitioner,  E.  W.  Bailey,  and  counsel 
representing  the  state  of  Florida  and  the 
sheriff  of  Nassau  county,  Florida,  to  submit 
the  application  of  E.  W.  Bailey  for  a  writ  of 
habeas  corpus,  and  for  a  discharge  from  the 
custody  of  the  said  sheriff  of  Nassau  county, 
Florida,  under  the  commitment  referred  to 
In  the  petition  herein,  upon  the  following 
agreed  statement  of  facts:  It  is  admitted 
that  the  said  E.  W.  Bailey  did  on  August 
28,  1897,  sample  twenty-one  cars  of  hard- 
rock  phosphate  at  the  port  of  Fernandina, 
Florida;  and  that  said  phosphate  was  mined 
in  the  state  of  Florida  by  G.  M.  Hubbard, 
who  is  a  citizen  of  the  state  of  Florida,  and 
by  him  forwarded  by  rail  to  Fernandina 
for  shipment  through  said  port  to  F.  Gester- 
dlng,  at  Hamburg,  Germany,— a  port  In  a 
foreign  country;  and  that  the  said  E.  W. 
Bailey  was  selected  by  the  said  G.  M.  Hub- 
bard, the  miner  and  seller  of  said  rock,  and 
by  the  said  F.  Gesterdlng,  the  purchaser 
thereof,  to  sample  said  twenty-one  cars  of 
phosphate,  and  that  he  sampled  the  same  in 
pursuance  of  said  selection,— said  sampling 
being  done  in  the  port  of  Fernandina,  Fla., 
and  at  the  request  of  the  said  seller  and 
purchaser;    and   that    the  contract   under 


which  the  said  phosphate  was  sold  provided 
that  the  said  phosphate  should  be  sampled 
by  the  stevedore,  or  some  other  person  se- 
lected by  the  parties;  and  that  it  has  been 
the  custom  for  miners  of  phosphate  in  the 
state  of  Florida,  and  buyers  thereof,  to  pro- 
vide In  their  contract  of  sale  that  the  phos- 
phate should  be  sampled  by  some  third  per- 
son to  be  afterwards  agreed  on  by  them,  and 
that  the  said  samples  so  taken  should  be 
analyzed  by  one  or  more  chemists,  to  be 
agreed  upon  between  them,  and  that  this 
custom  prevailed  long  prior  to  April  1,  1897; 
and  that  the  said  phosphate  sampled  by 
the  said  Bailey  was  sold  upon  a  guaranty 
of  quality;  and  that  Fernandina  is  a  port 
of  the  state  of  Florida  from  which  phosphate 
is  shipped;  and  that  Mr.  John  Chipman  had 
been  duly  appointed  official  sampler  at  the 
said  port  of  Fernandina,  Florida,  and  had 
qualified  as  such,  prior  to  August  21,  1897; 
and  that  the  said  Bailey  had  no  authority 
from  the  said  Chipman  to  sample  the  said 
phosphate  rock;  and  that  large  quantities 
of  hard-rock  phosphate  mined  in  Florid^  are 
constantly  being  transported  by  rail  to 
Brunswick  and  Savannah,  porta  In  the  state 
of  Georgia,  for  shipment  through  said  ports 
to  foreign  ports;  that  phosphate  rock  mined 
along  the  line  of  the  Savannah,  Florida  & 
Western  Railway  Company,  in  the  counties 
of  Marion,  Levy,  Alachua,  Columbia,  Su- 
wannee, Citrus,  Hernando,  and  Pasco,  is,  in 
the  usual  course  of  business,  transported 
over  that  railroad  to  the  said  ports  of  Sa- 
vannah and  Brunswick,  in  the  state  of  Geor- 
gia, for  shipment  by  water;  and  that  phos- 
phate rock  in  said  counties  along  the  line  of 
the  Florida  Central  &  Peninsular  Railroad 
Company  is,  In  the  usual  course  of  business, 
transported  over  that  line  to  the  port  of 
Fernandina  for  shipment  by  water,->the 
place  of  shipment  in  each  instance  usually 
dependl|ig  upon  the  location  of  the  mine. 
Anderson  &  Hocker,  H.  J.  Baker,  R.  H.  Lig- 
gett, Attorneys  for  Petitioner.  Wm.  B. 
Young,  Attorney  for  Prosecutor.  A.  G.  Hart- 
ridge,  State  Atty.  4th  Judicial  Circuit  of 
Florida." 

Upon  this  agreed  statement  of  facts,  and 
the  affidavit,  warrant,  and  commitment  is- 
sued by  the  county  judge,  the  circuit  judge 
made  an  ^rder  remanding  the  petitioner  to 
the  custody  of  the  sheriff,  to  be  held  in  ac- 
cordance with  the  county  Judge's  warrant 
of  commitment,  and  refusing  his  application 
to  be  discharged.  From  this  order  the  peti- 
tioner seeks  relief  here  by  writ  of  error. 

Anderson  &  Hocker  and  R.  H.  Liggett, 
for  plaintiff  in  error.  William  B.  Lamar, 
Atty.  Gen.,  and  W.  B.  Young,  for  the  State. 

TAYLOR,  0.  J.  (after  stating  the  facts). 
The  errors  assigned  are  that  the  judgment 
is  contrary  to,  and  not  supported  by,  the 
evidence;  that  the  court  erred  in  remanding 
the  petitioner  to  custody,  and  in  holding  that 
he  was  lawfully  In  custody^by  VjiJOVLC 
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It  l8  practtcaUy  admitted  here,  in  the 
briefs  of  counsel  for  the  plaintiff  in  error, 
that  if  the  said  chapter  4547,  Laws  1897,  is 
not  obnoxious  to  the  constitution  of  the  Unit- 
ed States  and  of  the  state  of  Florida,  then, 
under  the  facts,  the  plaintiff  in  error  has 
been  properly  committed,  and  is  rightfully 
held  in  custody.  But  they  contend  that  he 
is  illegally  held,  because  the  said  statute  is 
repugnant  to  section  10  of  article  1  of  the 
constitution  of  the  United  States,  that  for- 
bids the  states  to  lay  duties  on  exports, 
except  such  as  may  be  absolutely  necessary 
for  tho  execution  of  its  inspection  laws,  and 
that  it  violates  the  fifth  amendment  to  the 
constitution  of  the  United  States,  and  sec- 
tion 12  of  the  declaration  of  rights  in  the 
constitution  of  the  state  of  Florida,  both  of 
which  forbid  the  taking  of  property  without 
due  process  of  law,  and  t)ecause  it  does  not 
operate  generally  and  equally. 

From  the  view  we  take  of  the  statute  al- 
leged to  have  been  violated,  it  becomes  un- 
necessary, If  not  improper,  for  us  to  pass 
upon  the  constitutional  questions  raised,  as 
the  case  can  be  fully  disposed  of  without 
considering  them.  Ck>unty  Com'rs  of  Frank- 
lin Go.  V.  State,  24  Fla.  55,  3  South.  471. 
The  established  rule  is  that  a  penal  law 
must  be  construed  strictly,  and  according  to 
its  letter.  Nothing  is  to  be  regarded  as  in- 
cluded within  it  that  is  not  within  its  letter 
as  well  as  its  spirit;  nothing  that  is  not 
clearly  and  intelligibly  described  in  the  very 
words  of  the  statute,  as  well  as  manifestly 
Intended  by  the  legislature.  And  where  a 
statute  of  this  kind  contains  such  an  ambi- 
guity as  to  leave  reasonable  doubt  of  its 
meaning,  where  it  admits  of  two  construc- 
tions, that  which  operates  in  favor  of  life 
or  liberty  is  to  be  preferred.  End.  Interp. 
St  S§  329,  330.  Guided  by  these  settled  rules 
of  construction,  whatever  may  have  been  in 
the  mind  of  the  legislature  in  enacting  the 
quoted  section  8  of  this  act,  that  the  peti- 
tioner is  supposed  to  have  violated,  we  do 
not  think  that  the  language  employed  there- 
in will  permit  the  construction  that  it  for- 
bids the  taking  of  any  samples  from  cargoes 
of  phosphate  at  the  exporting  ports  in  Flori- 
da, by  any  one,  except  the  official  sampler 
or  his  deputy,  for  ^ny  use  or  purpose  what- 
soever, either  public  or  private,  and  that  any 
one  who  thus  withdraws  or  takes  a  sample 
of  phosphate  at  any  such  port,  except  such 
official  or  his  deputy,  violates  the  law,  re- 
gardless of  the  Intent  with  which  the  sample 
is  taken,  or  the  disposition  made  of  it,  or  the 
purpose  or  use  to  which  it  is  to  be  put  What 
may  have  been  the  real  purpose  of  the  legis- 
lature in  enacting  the  said  section  8  of  this 
act  is  not  disclosed,  except  in  the  language 
it  employs,  taken  in  context  with  all  the 
other  provisions  of  the  act  The  main,  lead- 
ing object  of  the  whole  act  is  to  secure, 
through  an  official  created  by  state  authori- 
ty for  that  purpose,  a  fair  representative 
sample  of  all  phosphates  exported  from  the 


ports  of  Florida,  except  that  which  has  been 
already  sampled  at  the  mines,  or  that  is  to 
be  sampled  at  the  foreign  port  of  its  desti- 
nation, or  that  has  been  sold  without  guar- 
anty as  to  its  quality,  which  official  sample 
is  to  be  abundantly  labeled  by  such  official, 
for  certainty  of  identification,  and  securely 
preserved  within  his  official  keeping.  The 
legal  effect  of  the  language  used  in  said  sec- 
tion 8  is  to  require  the  official  sampler,  or 
his  duly-appointed  deputy,  personally  to  per- 
form the  act  of  drawing,  mixing,  labeling,  fil- 
ing, and  preserving  this  official  sample,  and 
to  prohibit  the  drawing  or  taking  of  any 
such  official  sample,  to  be  filed  and  kept  by 
the  official  sampler,  by  any  one  else,  except 
such  official  sampler  or  his  deputy.  If  any 
other  person  than  such  officials  undertakes 
to  perform  the  physical  act  of  drawing  the 
official  sample,  to'  be  filed,  labeled,  kept,  rep- 
resented, and  used  as  such  by  the  official 
sampler,  then,  and  then  only,  would  he  vio- 
late the  provisions  of  said  section  of  this 
law.  The  legal  effect  of  said  section  is  not 
to  prohibit  the  owner  of  phosphates,  or  bis 
authorized  agent,  from  drawing  and  taking 
samples  thereof  wheresoever,  whensoever, 
and  as  often  as  he  pleases,  for  his  own  pri- 
vate purposes  and  uses,  so  long  as  he  does 
not  trench  upon  the  duties  of  the  pfflclal  sam- 
pler, by  undertaking  to  draw  for  him  the 
official  sample  that  the  law  requires  such  of- 
ficial personally  to  draw,  label,  and  preserve 
within  his  official  keeping.  No  such  violation 
of  the  law  is  pretended  to  be  charged  in  the 
affidavit  upon  which  this  arrest  was  mad^ 
nor  do  the  existent  facts,  as  agreed  upon, 
show  any  violation  of  this  or  any  other  law. 
The  plaintiff  in  error  has  been  charged 
with,  arrested  for,  and  held  to  answer  an  in- 
offensive act,  that  violates  no  law,  and  for 
which  no  court  has  jurisdiction  to  try  him 
or  to  punish  him.  Finding  this  to  be  the 
case,  as  we  are  permitted  to  do  by  the  set- 
tled rule  of  this  court  upon  a  proceeding  in 
habeas  corpus  (Ex  parte  Hays,  25  Fla.  279,  6 
South.  04;  Church,  Hab.  Corp.  S  349),  the 
order  of  the  circuit  Judge  remanding  the 
plaintiff  in  error  to  custody  is  reversed, 
with  directions  for  the  entry  of  an  order  dis- 
charging him  from  custody. 


(S9   Fla.    746) 
OAMPBETli  et  al.  v.  WHITE. 
(Supreme  Oourt  of  Florida.     Nov.  30,  1897.)  i 
Injunctions— RuLB  for  Granting  ob  With- 

HOLDING. 

Where  the  defendant  to  a  bill  for  injanc- 
tion  files  an  answer  at  the  hearing  of  the  ap- 
plication for  injunction  that  is  fully  responsive 
to  sach  bill,  and  that  denies  all  the  equities 
thereof,  the  general  rule,  under  our  statute, 
permitting  both  parties  in  such  cases  to  intro- 
dnce  evidence  at  the  hearing  for  injunction  in 
support  of  the  bill  and  the  answer  is  that  the 
judge,  in  granting  or  withholding  the  injunc- 
tion, must  be  governed  by  the  weiglit  of  the 
evidence. 
(Syllabus  by  the  Court.)        by  VjUU^IC 

1  Received  for  publication  May  17,  II 


«56 


23  SOUTHERN  REPORTER 


(Fla. 


Appeal  from  circuit  court,  Washington 
county;   William  D.  Barnes,  Judge. 

Suit  by  John  H.  White  against  A.  D.  Camp- 
bell, as  trustee,  and  another,  for  an  injunc- 
tion. From  an  order  granting  the  same,  de- 
fendants appeal.    Reversed,  with  directions. 

The  appellee,  John  H.  White,  on  May  31, 
1894,  filed  his  bill  in  equity  in  the  circuit 
court  of  Washington  county  against  the  ap- 
pellants, A.  D.  Campbell,  as  trustee,  and  Ce- 
phas L.  Wilson,  as  commissionei^,  appointed 
by  said  court,  In  which  he  alleges  as  follows: 
**That  he  is  the  owner  in  fee  simple,  and  is  in 
the  actual  possession,  of  the  following  de- 
scribed lands,  lying  and  being  in  Washington 
county,  to  wit:  The  southwest  quarter  of 
the  northwest  quarter  of  section  one,  town- 
ship three  north,  range  fourteen  west;  con- 
taining forty  acres,  iliore  or  less.  That  the 
said  Cephas  Wilson,  as  said  commissioner, 
has  levied  upon  said  land  by  virtue  of  a  final 
decree  obtained  In  a  cause  pending  in  this 
court,  wherein  the  said  A.  D.  Campbell,  as 
said  trustee,  was  complainant,  and  H.  D. 
Brock  &  Co.,  H.  D.  Brock  and  wife,  Henry 
Faust  and  wife,  T.  W.  King,  and  J.  M. 
Stuckey  were  defendants,  and  has  advertised 
said  land  for  sale  under  said  decree  on  Mon- 
day, the  4th  day  of  June,  A.  D.  1894,  and 
wiU  sell  the  same  on  said  day  unless  re- 
strained by  your  honor.  That,  If  said  sale 
Is  made  as  advertised,  it  will  cast  a  doud 
upon  your  orator's  title  to  the  same,  and  will 
subject  him  to  great  Inconvenience,  annoy- 
ance, and  expense,  to  have  said  doud  removed 
from  his  title  to  said  land."  The  bill  prayed 
for  temporary  and  perpetual  injunction  to 
restrain  the  sale  of  said  land  under  said  de- 
cree, and  for  general  relief. 

The  defendants  at  the  hearing  of  the  appli- 
catk>n  for  temporary  injunction  filed  their  an- 
swer to  the  bill,  as  follows:  "First  That 
they  insist  that  the  complainant  in  and  by  his 
bill  of  complaint  has  not  made  or  stated  such 
a  case  as  does  or  ought  to  entitle  him  to  the 
relief,  or  any  other  relief.  Second.  That  the 
complainant  was  made  a  party  defendant  to 
the  suit  in  which  the  decree  was  obtained 
under  which  defendants  are  acting,  and  the 
complainant  was  by  the  aforesaid  decree  ex- 
pressly barred  and  foreclosed  of  all  right  and 
equity  of  redemption,  right  of  dower,  and 
separate  estate  in  and  to  the  identical  prop- 
erty described  in  the  bill  of  complaint  herein. 
And  the.  defendants  further,  on  information 
and  belief,  deny  that  complainant  has  the 
fee-simple  title  to,  and  actual  possession  of, 
the  lands  described  in  the  bill  of  complaint 
herein.  And  defendants  further  deny  that 
the  said  complainant  has  any  title  to  said 
lands,  or  any  possession  thereof,  which  is  su- 
perior to  the  rights  of  defendants  to  sell 
said  lands  under  said  decree." 

At  the  hearing  of  the  application  for  tem- 
porary injunction  the  defendants  also  exhibit- 
ed, in  support  of  their  answer,  certified  cop- 
ies from  the  clerk  of  the  circuit  court  of 
Washington  county  of  the  decree  pro  con- 


fesso  and  final  decree  In  a  cause  pending  on 
the  equity  side  of  said  court  in  favor  of  A. 
D,  Campbell,  as  trustee  for  divers  parties, 
against  Howell  D.  Brock  and  others,  for 
foreclosure  of  the  mortgage,  to  which  bill  the 
complainant  herein,  John  H.  White,  was  a 
party  defendant,  and  by  which  final  decree  of 
foreclosure  the  said  White  was  expressly  ad- 
judged to  be  barred  and  foreclosed  of  all  right 
and  equity  of  redemption  in  and  to  the  iden- 
tical land,  the  sale  of  which  under  said  fore- 
closure decree  he  seeks  to  enjoin  by  his  bill 
herein.  This  decree  of  foreclosure  was  ren- 
dered on  April  25,  1894.  The  complainant  at 
the  hearing  for  temporary  injunction  appears 
by  the  record  before  us  to  have  made  no  oth- 
er or  further  showing  to  the  court  than  that 
contained  in  his  verified  bill  of  complaint 

Upon  the  hearing  for  injunction  the  judge 
made  the  following  order:  "This  cause  came 
on  for  hearing  upon  application  of  complain- 
ant for  the  temporary  injunction  prayed  for. 
After  argument  of  counsel  for  the  respective 
parties,  on  consideration  thereof,  it  was  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  defendants,  and  each  of  them,  their 
agents  and  attorneys,  be  restrained  and  en- 
joined, untU  the  further  order  of  this  court, 
from  selling  the  following  described  land  in 
Washington  county,  Florida,  to  wit:  The 
southwest  quarter  of  the  northwest  quarter 
of  section  one,  township  three  north,  range 
fourteen  west,  containing  forty  acres,  more  or 
less,  or  from  selling  any  portion  or  interest 
therein:  provided,  this  injunction  shall  not 
become  effectual  unless  the  complainant  shall 
on  or  before  twelve  o'clock  noon,  Monday, 
June  4,  1894,  execute  and  file  with  the  derk 
of  this  court  a  bond  In  the  sum  of  one  hun- 
dred dollars,  with  good  sureties,  to  be  ap- 
proved by  the  clerk  of  this  court,  conditioned 
to  pay  to  the  defendants  all  costs  and  dam- 
ages which  said  defendants  may  sustain  in 
consequence  of  this  injunction  being  improp- 
erly Issued.  It  was  further  ordered  that,  if 
defendants  appeal  from  this  decree,  that  such 
appeal  operate  as'  a  supersedeas,  upon  the 
defendants  executing  and  filing  with  the 
clerk  of  this  court,  to  be  approved  by  him,  a 
bond,  payable  to  the  complainant.  In  the  sum 
of  two  hundred  dollars,  conditioned  to  pay 
plaintilf  all  costs  and  damages  which  he 
may  sustain  In  consequence  of  such  superse- 
deas being  operative,  if  this  decree  be  con- 
firmed by  the  supreme  court  of  the  state  of 
Florida.  This  injunction  was  granted  upon 
condition  that  complainant  do  within  ten  days 
from  this  date  amend  his  bill  of  complaint 
so  as  to  show  that  the  title  now  claimed  by 
complainant  was  acquired  by  him  after  the 
date  of  the  decree  of  foredosure  in  the  case 
of  A.  D.  Campbell,  Trustee,  v.  H.  D.  Brock 
et  al.,  in  evidence  in  this  case,  and  leave  to 
amend  the  bill  in  that  respect  is  hereby  grant- 
ed. Ordered  and  decreed  at  chambers,  in 
Marianna,  Jackson  county,  Florida,  June  2, 
1894.  W.  D.  Barnes,  Judge  Ist  Jud.  Clr.  of 
Fla."  Digitized  by  VjUUV  LC 
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The  complainant  filed  the  $100  bond  re- 
quired of  him,  and  on  June  4,  1804,  the  de- 
fendants took  their  appeal  from  said  order  to 
this  court. 

Benj.  S.  Uddon,  for  appellants.  D.  L.  Mc- 
Klnnon,  for  appellee. 

TAYLOR,  0.  J.  (after  staUng  the  facts). 
Where  the  defendant  to  a  bill  for  injunc- 
tion files  an  answer  to  such  bill  at  the  hear- 
ing of  the  application  for  injunction  that  is 
fully  responsive  to  such  bill,  and  that  denies 
all  the  equities  thereof,  the  rule,  as  announ- 
ced by  this  court  in  Sullivan  v.  Moreno,  19 
Fla.  200,  under  our  statute  permitting  both 
parties  in  such  cases  to  introduce  evidence 
at  the  hearing  for  injunction  in  support  of 
the  bill  and  the  answer,  is  that  the  Judge, 
in  granting  or  withholding  the  injunction, 
must  be  governed  by  the  weight  of  the  evi- 
dence. Applying  this  rule  to  the  case  made 
in  the  record  before  us,  the  order  for  in- 
junction appealed  from  was  improvidently 
and  erroneously  made.  The  bill  itself  is 
vague  and  meager  in  its  allegations;  stat- 
ing conclusions  of  law,  rather  than  facts,  as 
to  the  title  of  the  complainant,  and  as  to 
the  wrongfulness  and  illegality  of  the  threat- 
ened cloud  upon  such  title.  The  defend- 
ants' answer,  Interposed  at  the  hearing  of 
the  application  for  injunction,  is  fully  re- 
sponsive to,  and  positively  denies  all  the 
equities  of,  the  bilL  Besides  this,  the  an- 
swer discloses  the  material  fact,  that  was, 
from  appearances,  purposely  withheld  from 
the  bill,  that  the  complainant  was  in  fact  a 
party  defendant  to  the  decree  of  foreclo- 
sure, the  enforcement  of  which  he  was  seek- 
ing to  enjoin,  and  that  all  of  his  rights  and 
equity  of  redemption  in  the  identical  land 
whose  sale  under  such  decree  he  was  seek- 
ing to  enjoin  were  by  such  foreclosure  de- 
cree barred  and  foreclosed.  This  disclosure 
made  by  the  answer  was  conclusively  proven 
by  tjfie  defendants  at  the  hearing  of  the  ap- 
plication for  injunction  by  the  introduction 
of  the  record  evidence  thereof;  and  the  com- 
plainant, according  to  the  record  before  us, 
introduced  nothing  to  sustain  his  alleged  ti- 
tle, that  was  squarely  denied  by  the  answer, 
nor  to  break  the  force  of  the  disclosure  made 
by  the  answer,  that  he  was  a  party  defend- 
ant to  the  foreclosure  decree  he  was  seeking 
to  enjoin.  The  order  for  injunction  had  in- 
corporated therein  a  proviso  that  it  was  made 
upon  the  condition  that  the  complainant 
would  amend  his  bill  so  as  to  show  that  he 
had  acquired  title  to  the  land  in  dispute  sub- 
sequently to  the  decree  of  foreclosure.  No 
such  amendment  of  the  bill  appears  in  the 
record  before  us,  but  we  are  called  upon  to 
pass  only  on  the  case  as  made  before  the 
Judge  below  by  the  pleadings  and  proofs  as 
it  stood  when  the  order  appealed  from  was 
made.  By  that  record,  the  order  appealed 
from  was  erroneously  made,  and  it  is  hereby 
reversed,   with  directions  for  such   further 


proceedings  as  may  be  conformable  to  this 
decision  and  the  practice  in  equity. 

CARTER,   J.,  being  disqualified,  took   no 
part  in  the  adjudication  of  this  case. 


(40  Fla.    141) 
JACKSONVILLE  FERRY  00.  v.  STOCKTON. 
(Supreme  Court  of  Florida.     Feb.  11,  1898.)  i 
Appointment  of  Receiver — Notice. 

1.  It  is  error  to  appoint  a  receiver  without 
notice  to  the  parties  concerned,  unless  upon 
sworn  allegations  In  compliance  with  CSr.  Ot. 
Rules  Nos.  46,  47,  showing  that  the  injury  ap- 
prehended will  be  done  if  an  immediate  remedy 
is  not  afforded. 

2.  The  allegations  necessary  to  excuse  notice 
of  application  for  the  appointment  of  a  receiv- 
er must  be  positive.  The  excuse  must  not  be  al- 
leged as  a  mere  conclusion,  or  upon  belief  only, 
but  the  facts  justifying  such  belief  or  establishing 
such  conclusion  must  be  stated. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Duval  county;  Wil- 
liam A.  Hocker,  Judge. 

Bill  by  John  N.  C.  Stockton  against  the  Jack- 
sonville Ferry  Company  and  others  for  an  in* 
Junction  and  the  appointment  of  a  receiver. 
From  a  decree  for  plaintiff,  the  company  ap- 
peals.    Reversed. 

Appeal  from  an  interlocutory  decree  appoint- 
ing a  receiver  and  granting  an  Injunction,  en- 
tered May  29, 1884,  in  the  drcult  court  of  Du- 
val county,  in  a  suit  in  equity  between  the  ap- 
pellee as  complainant,  and  the  appellant  and 
Archer  Harmon  and  H.  H.  Buckman  as  de- 
fendants. The  bill,  filed  May  28,  1894,  alleged 
that  complainant  was  a  stockholder  in,  and  the 
secretary  and  treasurer  and  a  director  of,  the 
appellant  corporation,  and  that  Harmon,  Buck- 
man,  one  T.  P.  Denham,  and  one  Horace  Scott 
were  the  other  dhrectors;  all  parties  residing 
in  Jacksonville,  Duval  county,  except  Scott 
The  bill  charged  that  Harmon,  the  president 
and  general  manager  of  the  company,  had  been 
receiving  and  using  the  company's  funds,  and 
neglected  and  refused  to  account  therefor  ei- 
ther to  complainant  or  to  the  board  of  direct- 
ors; that  he  had  permitted  the  company  to  be- 
come indebted  and  in  embarrassed  circumstan- 
ces; had  not  paid  the  debts,  but  permitted  them 
to  be  sued  to  Judgment;  that,  had  he  used  the 
company's  funds  for  corporate  purposes,  most, 
if  not  all,  the  company's  debts*  would  have 
been  discharged;  that  he  and  Buckman— the 
latter  acting  as  attorney  for  the  company— -had 
permitted  Judgments  to  be  entered  against  the 
company  by  fraud  and  collusion,  as  to  which 
the  company  had  valid  defenses,  which  were 
not  interi)osed  by  them;  that  Buckman  himself 
had  obtained  a  Judgment  against  the  company 
on  AprU  2,  1894,  for  $2,143.32  and  costs,  which 
was  entered  by  collusion  between  Harmon  and 
Buckman,  and  that  complainant  had  filed  a  bill 
to  set  this  Judgment  aside,  and  enjoin  Buck- 
man  from  collecting  same;  that  one  M.  V.  Sul- 
livan had  also  obtained  a  Judgment  for  $3,- 
756  against  the  company,  which  Harmon  and 

i  Received  for  publication  May  17,  1898." 
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Bnckman,  though  the  company  had  several 
valid  defenses,  permitted  to  be  taken  by  de- 
fault; that  Harmon  had  notified  complainant 
to  attend  a  directors'  meeting  of  the  company 
to  be  held  June  2,  1894;  that  appellant  was 
informed  and  believed  that  Harmon,  Scott,  and 
Buckman,  as  a  majority  of  the  board  of  direct- 
ors, would  vote  to  mortgage  the  corporate  prop- 
erty to  pay  all  outstanding  judgements,  includ- 
ing those  of  Buckman  and  Sullivan,  and  that 
Harmon  would  continue  to  receive  the  com- 
pany's earnings,  and  fail  to  account  for  same 
as  theretofore;  and  that  by  these  means,  and 
by  the  fraud  and  collusion  of  said  three  direct- 
ors, complainant  would  lose  his  interest  in  the 
property.  It  was  also  alleged  that  there  were 
valid  claims  and  Judgments  against  the  com- 
pany to  the  amount  of  ^,000;  that  the  com- 
pany was  not  insolvent,  but  by  proper  manage- 
ment and  appllcatbn  of  its  funds  it  could  in  a 
short  time  pay  its  indebtedness;  that  if  the 
claims  against  the  company  were  not  paid,  the 
executions  against  it  would  be  levied,  and  its 
property  sold,  and  thereby  wasted;  that,  should 
the  proposed  directors'  meeting  be  held,  Har- 
mon, Scott,  and  Buclmian,  constituting  a  ma- 
jority of  the  directors,  would  vote  to  mortgage 
the  company's  property  for  the  parent  of  the 
fraudulent  Judgments  of  Sullivan  and  Buck- 
man.  It  was  further  aUeged  that  ECarmon  was 
act  using  the  earnhigs  of  the  company  to  pay 
debts  and  keep  up  repairs  on  the  property,  but 
was  wasting  the  assets  and  earnings  in  a  man- 
ner unknown  to  complainant;  that  it  was  im- 
possible to  obtain  from  hhn  an  accounting  of 
the  assets;  that,  owing  to  differences  between 
complainant  and  Denham  and  other  mem- 
bers of  the  board  of  dhrectors,  it  was  impos- 
sible for  the  corporate  purposes  of  the  com- 
pany to  be  carried  out;  that  complainant  held 
390  shares  of  the  capital  stock  in  trust  for 
himself  and  Harmon  and  Scott,  to  be  voted 
as  agreed  between  complainant  and  Harmon, 
and,  as  no  agreement  could  be  arrived  at  be- 
tween them,  no  new  board  of  directors  could  be 
elected.  It  was  further  alleged  and  charged 
upon  belief  that,  In  the  event  notice  was  given 
to  Harmon  and  Buckman  of  an  intention  to 
apply  for  a  receiver,  they  would,  through  col- 
lusion with  Sullivan,  immediately  have  a  re- 
ceiver appointed  for  the  ferry  company,  its 
property  and  franchises,  by  the  United  States 
circuit  court  for  the  Northern  district  of  florida. 
The  bill  prayed,  among  other  things,  that  a  re- 
ceiver be  appointed  to  take  charge  of  all  the 
property,  franchises,  and  rights  of  the  appel- 
lant company;  that  he  be  empowered  to  bor- 
row money  on  receiver's  certificates,  for  the 
purpose  of  paying  off  the  company's  debts; 
that  Buckman  and  Harmon  be  enjoined  and  re- 
strained from  interfering  with  said  property, 
from  creating  any  further  debts  and  liabilities 
against  the  company,  from  voting  to  place  a 
mortgage  on  the  corporate  assets  of  the  com- 
pany, and  from  holding  the  directors'  meeting 
called  for  June  2,  1894.  With  the  application 
for  receiver  and  injunction  the  afQdavit  of  com- 
plainant was  presented,  whereby  it -was  al- 


leged that  afBant  'lielieves  that,  if  a  receiver 
of  the  properties,  franchises,  and  rights  of  said 
defendant  company  be  not  appointed  by  this 
honorable  court,  that  the  assets  of  said  com- 
pany will  be  lost,  and  rendered  worthless, 
and  that  affiant's  Interest  in  said  company 
will  be  destroyed;  that  should  defendants 
hear  that  an  application  has  been  made  for  a 
receiver,  that,  conspiring  and  acting  in  collu- 
sion with  the  said  M.  V.  Sullivan,  a  receiver 
of  said  properties  would  be  appointed  by  the 
United  States  circuit  court,  or  the  marshal 
would  be  Instructed  to  seize  the  property  under 
execution;  and  that  on  account  of  the  large 
charges  and  fees  allowed  by  said  court  to  such 
persons  appointed  all  the  assets  and  proper- 
ties of  said  defendant  company  would  be  com- 
pletely lost  and  destroyed,  and  together  with 
your  affiant's  interests  therein  as  a  share- 
holder." 

The  decree  appealed  from  recited  that  it  was 
made  upon  complainant's  application  at  a  hear- 
ing upon  bill  and  affidavits  in  support  thereof, 
and  by  its  terms  Charles  S.  Adams  was  ap- 
pointed receiver  of  all  the  property,  franchises, 
and  rights  of  the  appellant  company,  with  di- 
rections to  take  immediate  possession  of  an 
property,  franchises,  and  rights  of  every  kind 
and  description  belonging  to  the  company,  and 
Harmon  and  Buckman  and  all  officers  and  em- 
ployte  of  the  company  were  directed  to  de- 
liver to  the  receiver  forthwith  all  property, 
.money,  franchises,  and  rights  of  the  company, 
and  were  thereby  enjoined  and  restrained  ftom 
interfering  in  any  manner  with  the  receiver's 
possession.  The  receiver  was  required  to  give 
bond  in  the  sum  of  $5,000;  and  it  was  further 
ordered  that,  upon  complainant's  ffiing  a  bond 
for  $1,000,  an  injunction  issue  enjoining  and 
restraining  Buckman  and  Harmon  as  prayed 
in  the  biU.  The  receiver  ffied  his  bond  June  1, 
1894,  and  complainant  filed  his  injunction  bond 
on  the  same  day,  but  the  writ  of  injunction 
does  not  appear  to  have  ever  been  issued. 

On  June  2,  1894,  the  appeUant  entered  this 
appeal  in  the  names  of  all  the  defendants,  and 
a  supersedeas  was  granted  by  the  circuit  court 
Buckman  and  Harmon  having  declined  to  Join 
in  the  appeal,  this  court,  on  motion  of  appel- 
lant, granted  a  severance  as  to  them  July  24, 
1894. 

H.  H.  Buckman,  for  appellant  W.  B.  Young, 
for  appellee. 

CARTER,  J.  (after  stating  the  facts).  We 
deem  it  unnecessary  to  consider  any  of  the 
errors  assigned  except  the  seventh,  which  In- 
sists that  the  court  below  erred  in  appointing 
the  receiver  without  notice  to  the  defendants. 
Cir.  Ot  Eq.  Rule  No.  46  provides:  'That  to 
all  cases  of  application  for  injunctions,  the 
Judge  to  whom  presented,  before  granting  the 
same,  shall  be  satisfied  that  sufficient  notice 
of  the  application  has  been  given  to  the  party 
sought  to  be  enjoined,  and  of  the  time  and 
place  when  the  motion  Is  to  be  made,  and  no 
order  for  an  injunction  shall  be  granted  with- 
out such  notice,  unless  it  is  manifest  to  such 
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Judge  from  the  sworn  allegations  in  sncb 
bill,  or  the  affidavit  of  the  complainant  or 
other  competent  person,  that  the  injury  appre* 
hended  will  be  done  if  an  Immediate  remedy  is 
not  afforded,  when  he  may  grant  inatanter  an 
order  restraining  the  party  complained  of  un- 
til the  hearing,  or  the  further  order  of  the 
court  or  Judge,  which  restraining  order  shall 
have  all  the  force  of  an  hijunction  until  re- 
scinded or  modified  by  the  court  or  Judge." 
Rule  47  provides,  among  other  things,  that 
"the  provisions  of  the  foregoing  rule  as  to 
notice  shall  apply  to  applications  for  the  ap- 
pointment of  receiver,  or  other  extraordinary 
remedy  in  equity,  to  the  extent  that  they  may 
be  applicable."  These  provisions  are  plain 
and  imperative,  and  a  cursory  examination 
of  this  record  wiU  disclose  the  fact  that 
they  were  not  complied  with  In  the  present 
case.  No  sufficient  excuse  for  failure  to  give 
notice  of  the  application  for  receiver  was 
given,  either  in  the  bill  or  the  accompanying 
affidavits.  The  parties  to  the  suit  all  resided 
in  the  city  of  Jacksonville,  and  there  is  no 
allegation  that  any  of  them  could  not  be 
served  with  notice.  Indeed,  the  allegation 
that  complainant  believed  tnat  Buckman  and 
Harmon  would,  If  notified  of  the  applica- 
tion for  a  receiver,  immediately  have  a  re- 
ceiver appointed  in  the  United  States  court 
through  collusion  with  Sullivan,  implies  very 
strongly  that  they  could  have  been  served 
with  notice  by  complainant,  had  he  desired  to 
do  so.  The  excuse  for  not  serving  notice  is 
alleged  in  the  bill  upon  belief  only,  and  In 
the  accompanying  affidavit  as  a  legal  conclu- 
sion. No  facts  are  anywhere  stated  in  the 
record  tending  to  show  grounds  for  the  belief, 
either  that  Buckman  and  Harmon  would  Im- 
mediately, by  collusion  with  Sullivan,  apply 
to  the  United  States  court  for  a  receiver,  or 
that  the  marshal  would  be  Instructed  to  seize 
the  property  of  the  appellant  company  under 
execution,  even  if  such  facts  would,  under  the 
rtile,  excuse  notice.  The  rules  above  quoted 
do  not  authorize  the  court  to  act  upon  com- 
plahiant's  mere  belief,  or  fears,  or  legal  con- 
clusions that  notice  would  accelerate  the  In- 
Jury  sought  to  be  averted  by  the  appohitment 
of  a  receiver,  but  requires  the  bill  or  aocom- 
panying  affidavits  to  disclose  the  facts  tend- 
ing to  produce  such  belief,  or  to  establish  such 
a  conclusion.  Under  these  circumstances  the 
court  erred  in  appointing  the  receiver  (Frlck- 
er  V.  Peters,  21  Fla.  254;  Moyers  v.  Coiner,  22 
Fla.  422;  Stockton  v.  Harmon,  S2  Fla.  312,  13 
South.  833;  State  v.  Jacksonville,  P.  &  M.  R. 
Co.,  15  Fla.  201;  Moritz  v.  MUler,  87  Ala.  331, 
6  South.  269),  and,  without  considerlnig  the  mer- 
its of  the  bill  of  complaint,  we  reverse  this  or- 
der for  the  reasons  stated. 

Harmon  and  Buckman  have  declined  to  Join 
in  the  present  appeal.  They  do  not  complain 
of  that  feature  of  the  decree  appealed  from 
which  grants  an  injunction  against  them.  It 
is,  therefore,  unnecessary  for  us  to  express 
an  opinion  as  to  whether  the  injunction  against 
them  was  properly  granted. 


The  decree  of  May  29,  1894,  except  that  por- 
tion which  directs  the  issuance  of  an  injunc- 
tion against  Harmon  and  Buckman,  upon 
complainant's  filing  a  bond  in  the  sum  of  $1,- 
000,  is  reversed,  and  the  case  remanded  for 
further  proceedings  not  Inconsistent  with  this 
opinion. 


(40    FU. 
OHAMBERLIN  v.  FINLEY. 
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(Supreme  Court  of  Florida.    April  13,  1898.) 

Appbllatb  Practicb— Record  Entbt  of  Appbal 

— Tbanscbipt— Gbrtitbd  Copt  of  Rbo- 

OBD  OF  Entbt  of  Appbau 

1.  CSiapter4528,  Laws,  approved  May  7, 1897, 
entitled  '*An  act  abrogating  citations  on  appeals 
in  chancery  causes  from  the  circuit  to  the  su- 
preme court  and  making  the  record  of  entry  of 
such  appeals  notice  in  such  causes,*'  abrogates 
the  former  practice  of  giving  oral  notice  of  ap- 
peals when  taken  in  open  court,  and  of  the  is- 
suance and  service  on  the  appellee  of  a  citation 
in  appeals  taken  in  vacation,  and  makes  the 
record  of  the  entry  of  appeal  in  the  chancery 
order  book  of  the  circuit  court  the  notice,  and 
the  only  notice,  to  the  appellee  of  the  taking 
and  pendency  of  the  appeal  in  the  supreme 
court,  and  of  the  transfer  of  the  cause  to  this 
court  for  re-examination.  Such  recording  of 
the  entr^  of  appeal  is  jurisdictional,  and  is  ab- 
solutely indispensable  in  all  chancery  appeals  to 
give  to  the  appellate  court  jurisdiction  over  the 
parties.  The  statute  does  not  permit  recogni- 
tion of  any  substitute  for  such  prescribed  rec- 
ord, nor  will  itpermit  such  record  to  be  dis* 
pensed  with.  The  statute,  however,  does  not 
preclude  waivers  of  notice  and  voluntary  ap- 
pearances in  the  appellate  court. 

2.  In  order  that  the  appellate  court  may  be 
informed  by  the  transcript  of  the  record  on  ap- 
peal of  the  fact  that  It  has  jurisdiction  over  the 
parties  to  the  appeal,  the  transcript  of  the  rec- 
ord in  every  chancery  appeal  should  contain  a 
certified  copy  of  the  recorded  entry  of  appeal 
taken  from  tha  chancery  order  book,  with  a 
certificate  of  the  clerk  of  the  circuit  court  show- 
ing that  it  is  a  copy  transcribed  from  the  record 
made  of  the  entry  of  appeal  in  the  chancery  or- 
der book,  and  giving  the  date  of  its  record,  and 
and  the  page  of  the  book  where  recorded. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Hernando  coun- 
ty; William  A.  Hocker,  Judge. 

Suit  by  Samuel  Y.  Flnley  against  Enoch  B. 
Chamberlln.  From  certain  interlocutory  or- 
ders, defendant  appeals.  Heard  on  motion 
to  dismiss  and  counter  motion  for  an  order 
on  the  clerk  of  the  circuit  court  to  enter  the 
appeal  nunc  pro  tunc.  Counter  motion  de- 
nied, and  appeal  dismissed. 

P.  0.  Knight  (on  brief  of  O.  S.  Farr  and  CI 
K  Johnson),  for  appellant  S.  Y.  Flnley,  in 
pro.  per. 

TAYLOR,  a  J.  A  biU  In  equity  was  filed 
by  the  appellee,  Samuel  Y.  Flnley,  against 
the  appellant,  Enoch  B.  Chamberlln,  In  the 
circuit  court  of  Hlllsboro  county,  In  the 
Sixth  Judicial  circuit,  seeking  to  establish 
and  enforce  a  lien  upon  certain  land  Cor  pro- 
fessional services  as  attorney  connected 
therewith.  It  is  brought  here  on  appeal  to 
the  present  term  f roip  iHl^y^^^i^f ^^ij 
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orders  made  therein,  as  alleged  in  the  entry 
of  appeal,  at  divers  dates  on  and  prior  to 
June  7,  1897.  The  appeal  comes  here  from 
the  circuit  court  of  Hernando  county,  in  the 
Fifth  judicial  circuit,  and  the  orders  at- 
tempted to  be  appealed  from  appear  to  have 
been  made  by  the  judge  of  the  latter  circuit, 
but  how  or  by  what  process  the  cause  first 
instituted  in  the  Sixth  circuit  found  its  way 
into  the  Fifth  circuit,  the  record,  or  that 
which  purports  to  be  the  record,  falls  to  dis- 
close. 

Motion  is  now  made  by  the  appellee,  who 
appears  especially  and  only  for  that  purpose, 
to  dismiss  the  appeal  upon  the  following 
grounds:  (1)  Because  no  entry  of  appeal  in 
this  cause  was  ever  entered  in  the  chancery 
order  book  by  the  clerk  of  the  circuit  court 
for  Hernando  county,  and  no  record  of  said 
entry  in  said  chancery  order  book  was  ever 
made,  and  no  sufficient  notice  of  said  appeal 
ever  given  to  appellee  to  give  this  court  ju- 
risdiction of  this  cause  or  appellee;  (2)  be- 
cause no  notice  of  appeal  has  ever  been  giv- 
en in  this  cause  as  required  by  hiw;  (3)  because 
no  citation  has  ever  been  issued  in  this  ap- 
peal, and  served  upon  the  appellee,  as  re- 
quired by  law. 

In  support  of  this  motion  the  appellee  files 
a  certificate  made  by  the  clerk  of  the  circuit 
court  of  Hernando  county,  dated  on  the  22d 
day  of  January,  1898,  in  which  he  certifies 
that  a  copy  of  a  paper  attached  to  his  certifi- 
cate is  a  true  and  correct  copy  of  the  notice 
of  appeal  In  the  cause  that  was  filed  in  his 
office  on  the  16th  day  of  June,  1897,  but  that 
neither  the  same  nor  any  other  notice  or  en- 
try of  appeal  in  such  cause  has  been  record- 
ed in  the  chancery  order  book,  or  in  any  oth- 
er record  book  in  his  office,  up  to  the  time 
of  the  making  of  said  certificate.  The  ap- 
pellee also  filed  in  support  of  his  motion  his 
own  affidavit,  stating  that  he  had  personally 
examined  the  records  of  the  circuit  court  of 
Hernando  county,  and  that  no  entry  of  ap- 
peal in  the  case  was,*  or  ever  had  been,  re- 
corded in  the  chancery  order  book,  and  that 
no  record  of  any  entry  of  appeal  was  ever 
made  in  the  chancery  order  book  by  the 
clerk  of  the  circuit  court  for  Hernando  coun- 
ty. 

The  appellant  does  not  dispute  the  fact 
that  his  notice  or  entry  of  appeal  has  never 
been  recorded  in  the  chancery  order  book  in 
the  clerk's  office  of  Hernando  county,  but, 
admitting  the  nonrecord  thereof  to  be  a  fact, 
endeavors  to  counter  the  motion  to  dismiss 
with  a  motion  for  an  order  of  this  court  to 
require  the  clerk  of  the  circuit  court  of  Her- 
nando county  to  record  the  entry  of  appeal 
nunc  pro  tunc,  upon  the  grounds  that  the 
said  notice  of  appeal  was  duly  filed  with  the 
said  clerk  of  the  circuit  court  on  the  16th 
day  of  June,  1897,  and  that  said  clerk, 
through  his  own  defaultand  neglect,  failed  to 
record  same  in  his  chancery  order  book;  and 
because  actual  notice  of  said  appeal  was 
orally  given  to  the  appellee  by  appellant's 


solicitors  on  or  about  the  14th  and  29th  days 
of  June,  1897;  and  because  neither  the  appel- 
lant nor  his  solicitors  have  been  guilty  of  any 
laches  in  the  matter  of  the  neglect  of  the  clerk 
of  the  circuit  court  to  record  said  notice  of 
appeal;  and  because  neither  the  appellant  nor 
his  solicitors  had  any  knowledge  of,  and  had 
no  reason  to  suspect,  the  fact  that  said  no- 
tice of  appeal  had  not  been  recorded,  until 
informed  thereof  by  the  service  of  appellee's 
notice  of  his  motion  to  dismiss  the  appeal 
because  of  such  nonrecord  thereof;  and  be- 
cause appellant  and  his  solicitors  reside  at 
a  long  distance  from  the  county  site  of  Her- 
nando county,  viz.  at  the  county  site  of  Hills- 
boro  county;  and  that  they  are,  and  at  all 
times  were,  powerless  to  prevent  said  neg- 
lect on  the  part  of  said  clerk,  or  to  compel 
his  obedience  to  the  law  requiring  him  to  re- 
cord such  entry  of  appeal.  These  various 
grounds  of  the  appellant'^  counter  motion 
are  supported  by  affidavits  of  the  solicitors 
for  the  appellant. 

Chapter  4528,  Laws,  approved  May  7,  1897, 
entitled  *'An  act  abrogating  citations  on  ap- 
peals in  chancery  causes  from  the  circuit  to 
the  supreme  court,  and  making  the  record  of 
the  entry  of  such  appeals  notice  in  such 
causes,*'  provides  as  follows:  ''Section  1. 
That  from  and  after  the  passage  of  this  act 
notice  of  the  entry  of  all  appeals  In  chancery 
causes,  whether  taken  in  open  court  or  in  va- 
cation, shall  be  filed  with  the  clerk  of  the 
court  below  whose  order  or  decree  is  to  be 
reviewed,  and  by  such  derk  shall  be  forth- 
with entered  in  the  chancery  order  book,  and 
no  other  or  further  notice  of  such  appeal 
shall  be  required  to  be  given  or  served  In 
order  to  give  to  the  supreme  court  complete 
jurisdiction  over  the  person  of  the  appellee, 
but  the  record  of  such  entry  in  the  chancery 
order  book  shall  be  taken  and  held  to  be 
sufficient  notice  to  the  appellee  of  the  taking 
of  said  appeal,  and  of  the  pendency  thereof 
in  the  supreme  court"  Section  2  of  the  act 
makes  the  prior  existing  provisions  of  law 
relating  to  the  giving,  issuance,  and  service 
of  notice  and  citation  on  appeals  in  chancery 
inapplicable  to  appeals  from  the  circuit 
courts  to  the  supreme  court  The  third  and 
last  section  of  the  act  makes  its  proTlaions 
immediately  effective  upon  Its  approval  by 
the  governor. 

This  statute,  as  both  its  title  and  substance 
most  dearly  indicate,  makes  the  record  of 
the  entry  of  an  appeal  in  the  chancery  order 
book  take  the  place  of,  and  be  a  substitute  for, 
the  former  existing  procedure  of  either  giv- 
ing oral  notice  of  the  appeal  if  taken  in  open 
court,  or,  if  taken  in  vacation,  of  the  issu- 
ance and  service  upon  the  appellee  of  a  cita- 
tion on  appeal.  The  record  of  the  entry  of 
appeal  in  the  chancery  order  book  is  the  no- 
tice, and  the  only  notice  prescribed  by  this 
law  to  the  appellee  of  the  taking  and  pen- 
dency of  the  appeal  in  this  court,  and  of  the 
transfer  of  the  cause  to  this  court  for  re-ex- 
amlnatlon.    And  b^^tjie ^j^n^lgj^g ^^ 
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statute  such  record  of  the  entry  of  appeal 
becomes  essentially  necessary  to  give  to  thl^ 
court  Jurisdiction  over  the  person  of  the  ap- 
pellee. This  law,  making,  as  it  does,  the 
record  of  the  entry  of  appeal  an  essential  pre- 
requisite to  the  obtainment  by  this  court  of 
jurisdiction  over  the  person  of  the  appellee, 
does  not  permit  us  to  recognize  any  substi- 
tute for  such  prescribed  record,  or  to  dispense 
therewith  in  any  case.  No  court  can  be  said 
to  have  acquired  complete  jurisdiction  to 
hear  and  determine  any  cause  until  it  has 
obtained,  through  the  due  procedure  pre- 
scribed by  law,  jurisdiction  oyer  both  the 
subject-matter  and  the  parties.  The  provi- 
sions of  this  statute,  making  the  record  of 
the  entry  of  appeal  the  essential  step  to  give 
to  the  appellate  court  jurisdiction  over  the 
person  of  the  appellee,  and  requiring  such 
record  thereof  to  be  Immediately  made  forth- 
with upon  the  filing  thereof  with  the  clerk 
of  the  lower  court,  practically  necessitates 
the  acquisition  of  jurisdiction  by  the  appel- 
late court  over  the  subject-matter  of  the 
cause  to  be  simultaneous  with  its  acquire- 
ment of  jurisdiction  over  the  defendant  par- 
ties thereto;  and,  consequently,  in  order  to 
give  to  this  court  that  complete  jurisdiction 
over  both  the  subject-matter  and  the  parties 
80  essential  to  its  proper  adjudication  of  any 
cause,  it  becomes,  under  the  provisions  of 
this  law,  absolutely  indispensable  that  the 
record  of  the  entry  of  an  appeal  in  the  chan- 
cery order  book  of  the  circuit  court  shall  be 
made  in  the  manner  and  at  the  time  thereby 
prescribed.  And  it  is  equally  as  essential,  in 
order  that  this  court  may  be  informed  by 
the  record  of  the  fact  that  it  has  jurisdiction 
over  the  parties,  that  the  transcript  of  rec- 
ord in  every  chancery  appeal  should  con- 
tain  a  copy  of  the  entry  of  appeal,  with  & 
certificate  of  the  clerk  of  the  circuit  court 
thereon  or  appended  thereto,  showing  the 
fact  that  it  was  duly  recorded  by  him  in  the 
chancery  order  book  of  his  court,  and  giving 
the  date  of  such  record,  and  the  page  of  the 
book  where  recorded.  It  follows  that  no 
such  entry  of  appeal  or  record  thereof  can 
be  legally  made  after  the  lapse  of  the  six 
months  allowed  by  our  law  for  the  taking 
of  appeals  In  chancery  causes.  Nor  can  the 
law  be  evaded  by  a  nunc  pro  tunc  record  of 
the  entry  of  appeal,  as  is  here  applied  for 
in  the  counter  motion  of  the  appellant  The 
appeal  attempted  to  be  taken  was  made  re- 
turnable to  the  first  day  of  the  present  term, 
and  to  order  a  nunc  pro  tunc  cecord  of  its  en- 
try at  this  time  would  be  equivalent,  under 
thio  law,  to  citing  the  appellee  to  appear  here 
on  a  day  that  has  already  passed.  More  than 
six  months  having  elapsed  since  the  rendi- 
tion of  the  various  orders  appealed  from,  the 
appellant  cannot  now  make  a  new  entry  of 
appeal,  with  the  requisite  record  thereof,  as 
service  of  notice  on  the  app^ee. 

The  counter  motion  of  the  appellant  is  de- 
nied, and  on  the  motion  of  the  appellee  the 
appeal  is  dismissed. 
23  So.-^ 


(40   Fla.   97) 
COLOORD  et  al.  v.  CJONROY. 
(Supreme  Court  of  Florida.     Feb.  15,  1898.) 
Will  of  Unmarried  Wom ax— Revocation. 
Under  the  laws  of  this  state,  the  will  of 
an  unmarried  woman,  executed  in  ISSl,  was 
not  ipso  facto  revoked  by  her  subsequent  mar- 
riage prior  to  April  5,  1891;    but  where  such 
will  purported  to  convey  all  of  her  property, 
and  was  not  made  in  contemplation  of  a  sub- 
sequent marriage,   such  subsequent  marriage 
was,  under  our  laws  as  they  then  existed,  a  to- 
tal alteration  of  her  circumstances,  revoking 
the  will. 
(Syllabus  by  the  Oourt) 

Appeal  from  circuit  court,  Duval  county; 
Rhydon  M.  Gall,  Judge. 

In  the  matter  of  the  probate  of  the  will  of 
Amanda  M.  Colcord,  deceased.  Michael  J. 
Conroy  filed  objections.  From  a  refusal  to 
probate  the  will,  Russell  £.  Colcord,  by  his 
next  friend,  John  L.  Colcord,  and  the  St 
John's  Episcopal  Church  of  Jacksonville,  ap- 
peal to  the  circuit  court;  and,  from  a  decree 
affirming  the  judgment,  they  again  appeal. 
Afiirmed. 

T.  A.  &  B.  B.  MacDonell,  for  appellants. 

CARTER,  J.  On  May  3,  1884,  Amanda  M. 
Colcord  executed  a  paper  writing  purporting 
to  be  her  last  will  and  testament,  whereby 
she  devised  and  bequeathed  to  Russell  E. 
Colcord,  her  son,  and  to  the  heirs  of  his  body, 
all  of  her  "estate,  real,  personal,  and  mixed, 
wherever  found  and  wherever  situated," 
with  a  proviso  that.  If  her  said  son  should  die 
without  wife  or  issue,  then  the  property  was 
devised  and  bequeathed  to  the  St  John's 
Episcopal  Church  of  Jacksonville,  to  hold  to 
its  associates  and  successors  forever.  In 
case  her  son  should  die,  leaving  a  wife  and 
no  issue,  the  wife  was  to  be  provided  for 
as  though  the  property  devised  to  her  son 
was  absolutely  his.  The  will  made  no  ref- 
erence to  any  future  husband  or  children. 
Mrs.  Colcord  subsequently  Intermarried  with 
the  appellee,  and  died  April  5,  1891.  On 
June  23,  1891,  this  will  was  offered  for  pro- 
bate before  the  county  judge  of  Duval  coun- 
ty, which  was  resisted  by  appellee,  upon  the 
ground,  among  others,  that  by  the  subse- 
quent marriage  of  the  testatrix  to  appellee, 
the  wiU  was  revoked.  On  December  21, 
1891,. the  county  judge  refused  to  probate  the 
will,  upon  the  ground  that  *'the  marriage  of  a 
feme  sole  revokes  a  will  made  prior  thereto, 
and,  under  the  laws  of  this  state,  such  a 
will  cannot  be  probated."  On  appeal  to  the 
circuit  court  of  Duval  county,  the  judgment 
of  the  county  judge  was  affirmed,  the  cir- 
cuit court  holding,  in  a  written  opinion,  that 
at  common  law  the  marriage  of  a  feme  sole, 
after  making  her  will,  revoked  that  will; 
that  this  provision  of  the  common  law  was 
adopted  in  this  state  by  our  statute  regulat- 
ing the  revocation  of  wills,  and  by  the  gen- 
eral act  adopting  the  common  and  statute 
laws  of  England  in  force  at  the  time  of  the 
Declaration  .of  Independence;  that  this  oom- 
Digitized  by  VjUOV  IC 
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mon-law  rule  was  not  inconsistent  with  our 
statute  conferring  testamentary  power  upon 
married  women;  that  both  could  stand  to- 
gether and  remain  in  force  without  conflict, 
In  consequence  whereof  the  will  of  Mrs.  Col- 
cord  was  annulled  by  her  subsequent  mar- 
riage to  appellee.  From  the  judgment  of  the 
circuit  court,  this  appeal  was  entered  March 
13,  1894,  to  our  June  term,  1894. 

This  case  Involyes  new,  novel,  and  im- 
portant questions  relating  to  the  revocation 
of  wills,  and  the  conclusions  we  announce 
become,  to  a  certain  extent,  rules  of  prop- 
erty. Cases  involving  similar  questions  are 
likely  to  arise  very  frequently  in  this  state, 
and  for  these  reasons  we  depart  from  our 
usual  custom  of  afllrming  cases  without  writ- 
ten opinion. 

1.  The  appellants  present  only  one  point  for 
our  consideration  in  their  brief,  viz.:  Did  the 
marriage  of  Mrs.  Colcord  revoke  her  ante- 
nuptial will?  It  is  admitted  that  at  common 
law  the  will  of  a  feme  sole  was  revoked  by 
her  marriage.  It  was  assumed  In  the  court 
below  that  Mrs.  Colcord  was  unmarried  when 
the  will  in  question  was  executed,  but  there 
is  nothing  in  the  record  to  show  that  she  was 
not  the  wife  of  Mr.  Colcord  at  that  time.  If 
she  was,  then  It  may  be  questioned  whether 
the  common-law  rule  enforced  by  the  lower 
court  had  any  application  to  the  present  will, 
as  that  rule  only  purported  to  deal  with  a 
will  made  by  a  woman  while  sole.  In  re  Mc- 
Larney,  90  Hun,  361,  35  N.  Y.  Supp.  893. 

In  determining  the  questions  which  we 
conceive  to  be  necessarily  involved  by  this 
appeal,  it  will  be  proper  to  refer  to  certain 
constitutional  and  statutory  provisions  in 
force  at  the  time  of  making  the  will  in  ques^ 
tion,  and  which  are  still  In  force.  By  the 
act  of  March  6,  1845,  it  was  provided  that 
thereafter,  whenever  any  female  citizen  of 
Florida  should  marry,  or  whenever  any  fe- 
male should  marry  a  citizen  of  Florida,  the 
female  being  possessed  of  real  or  personal 
property,  her  title  to  same  should  continue 
separate,  independent,  and  beyond  the  con- 
trol of  her  husband,,  and  should  not  be  liable 
to  execution  for  his  debts,  provided,  how- 
ever, that  the  property  of  the  female  should 
remain  in  the  care  and  management  of  her 
husband;  and,  further,  that  married  wo- 
men might  thereafter  become  seised  or  pos- 
sessed of  real  and  personal  property  during 
coverture,  by  demise,  bequest,  gift,  purchase, 
or  distribution.  And  by  the  sixth  section  of 
the  same  act  it  was  provided  that  if  a  mar- 
ried woman  die  In  Florida,  possessed  of  real 
or  personal  property,  the  husband  should 
take  the  same  interest  in  her  said  property, 
and  no  other,  which  a  child  would  take  and 
inherit,  and,  if  the  wife  should  die  without 
children,  the  husband  should  be  entitled  to 
administration  and  to  all  her  property,  both 
real  and  personal.  Section  26  of  article  4  of 
the  constitution  of  1868  provided  that  all 
property,  both  real  and  personal,  of  a  wife 
owned  by  her  before  marriage,  or  acquired 


afterwards  by  gift,  devise,  descent,  or  pur- 
chase, ^ould  be  her  separate  property,  and 
not  liable  for*the  debts  of  her  husband;  and 
this  provision  was  continued  by  the  consti- 
tution of  1885  (arUde  11,  S  1).  Chapter  3249 
of  the  Laws  approved  February  11, 1881,  pro- 
vides that  a  married  woman  may  dispose  of 
her  property,  both  real  and  personal,  by  last 
will  and  testament,  in  the  same  manner  as  if 
she  was  not  married.  Section  52  of  the  act 
of  November  20,  1828,  provides  that  a  devise 
of  lands  shall  not  be  revoked  by  any  other 
will  or  codicil,  unless  executed  with  certain 
formalities;  but  that  such  will  may  be  re- 
voked by  a  writing  declaring  same  revoked, 
or  (derating  as  a  revocation  thereof  by  law, 
or  by  burning,  tearing,  or  obliterating  same 
by  the  testator  or  testatrix,  or  by  his  or 
her  direction  and  consent^  or  by  the  act  and 
operation  of  law.  By  the  act  of  November 
6,  1829,  the  common  and  statute  laws  of 
England  of  a  general,  and  not  of  a  local, 
nature,  down  to  July  4,  1776,  and  not  Incon- 
sistent with  the  constitution  and-  laws  of 
this  state  and  of  the  United  States,  were  de- 
clared to  be  of  force  in  this  state. 

It  is  admitted  by  appellants  that  the  stat- 
ute last  quoted  adopted  that  provision  of  the 
common  law  which  revoked  the  will  of  a 
feme  sole  upon  her  marriage,  but  insisted 
that  the  rule  is  inconsistent  with  the  stat- 
utes regulating  married  women's  property, 
and  authorizing  them  to  make  wills  subse- 
quently enacted,  and  th^efore  no  longer  of 
force  in  this  state.  They  insist  that  the  rea- 
sons for  the  common-law  rule,  viz.  that  after 
marriage  a  woman  had  no  power  to  make  a 
will  or  to  change  or  alter  one  previously 
made,  having  ceased  to  exist  upon  the  pas- 
sage of  the  act  of  1881,  the  rule  itself  ought 
to  cease,  agreeably  to  the  rules  of  logic  and 
a  maxim  of  the  common  law  to  that  ^ect 
Upon  this  principle,  many  American  courts 
have  held  that  statutes  securing  a  married 
woman's  property  to  herself,  and  authoriz- 
ing her  to  make  wills  the  same  as  if  unmar- 
ried, rendered  inapplicable  the  common-law 
rule  under  discussion;  and  we  think  the  po- 
sition taken  by  them  is  impregnable.  In  re 
TuUer,  79  lU.  99;  Webb  v.  Jones,  36  N.  J. 
Eq.  163;  Noyes  v.  Southworth,  55  Mich.  173, 
20  N.  W.  891;  WIU  of  Ward,  70  Wis.  251,  35 
N.  W.  781;  Morton  v.  Onion,  45  Vt  145; 
FeUows  V.  AUen,  60  N.  H.  439;  Hoitt  v. 
Hoitt,  63  N.  H.  475,  3  Atl.  604;  Emery,  Ap- 
pellant, 81  Me.  275,  17  Atl.  68;  Roane  v. 
Holllngshead,  7«  Md.  369,  25  Atl.  307.  The 
courts  in  New  York,  Pennsylvania,  and  per- 
haps Delaware  have  apparently  dissented 
from  the  views  expressed  in  the  cases  cited 
(Swan  V.  Hammond,  138  Mass.  45;  Blodgett 
v.  Moore,  141  Mass.  75,  5  N.  B.  470;  Brown  v. 
Clark,  77  N.  Y.  369;  In  re  Fransen,  26  Pa. 
St  202;  Smith  v.  Clemson,  6  Houst  171); 
but  in  New  York  it  has  also  been  held  that 
the  will  of  a  married  woman  is  not  revoked 
by  her  subsequent  remarriage  (In  re  McLar- 
ney,  90  Hun.  361,  f ^N. J.^«:,^ ^^-b 
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showing  that  the  New  York  courts  are  hold- 
ing to  the  strict  letter  of  the  common-law 
rule.  If  the  marriage  of  a  woman  has  such 
a  haneful  effect  upon  a  will  made  by  her 
while  competent  to  make  It,  it  would  seem 
that  a  will  made  by  a  married  woman,  if 
not  Told  because  of  her  coverture,  when 
made,  would  at  least  be  revoked  by  her  sub- 
sequent remarriage.  In  the  Delaware  case 
the  will  was  made  prior  to  the  enactment  of 
the  statute  empowering  married  women  to 
make  wills;  and  the  court  held  that  the  stat- 
ute, not  being  retrospective,  could  have  no 
effect  upon  a  will  previously  made.  In  New 
York,  Massachusetts,  and  Pennsylvania,  as 
will  be  seen  by  reference  to  the  cases  cited, 
there  were  express  statutes  providing  that 
the  will  of  a  feme  sole  should  be  revoked 
by  her  marriage,  and  the  courts  did  not  feel 
at  liberty  to  disregard  these  express  stat- 
utes; holding  that  they  had  not  been  re- 
pealed by  the  subsequent  ones  enabling  mar- 
ried women  to  own  and  convey  property  by 
will.  They  also  held  that  an  express  statute 
enacting  the  language  of  a  common-law 
provision  was  not  repealed  by  another  stat- 
ute rendering  inapplicable  the  original  rea- 
sons for  the  common-law  rule,  because  a 
statute  regularly  passed  need  not  necessarily 
be  supported  by  a  good  reason  for  its  enact- 
ment, or  for  its  cfontinued  application.  There 
is  much  force  in  the  argument  when  applied 
to  legislative  enactments,  and  it  also  has  ap- 
plication, but  to  a  more  limited  extent,  to 
rules  of  the  common  law.  The  nature  and 
origin  of  a  great  majority  of  the  common- 
law  rules  show  that  they  were  and  are 
founded  In  reason  and  Justice,  and  they  were 
and  are  the  result  or  consequence  flowing 
from  the  application  of  those  fundamental 
principles  of  Justice,  common  sense,  and  le- 
gal reason  supposed  to  be  common  to  all 
societies  and  nations.  The  common  law  pur- 
ports to  be  the  perfection  of  reason.  One  of 
its  maxims  is  that,  when  the  reason  ceases, 
the  law  ought  also  to  cease;  and  it  was  fre- 
quently applied  to  remove  from  some  par- 
ticular rule  cases  which,  in  reason  and  Jus- 
tice, because  of  legislative  enactments  or 
otherwise,  had  ceased  to  fall  within  its  rea- 
sons. The  proposition  that  the  marriage  of 
a  feme  sole  revoked  her  previous  will  was 
not  an  absolute,  independent,  and  inflexible 
rule  of  the  common  law,  like  a  declaration 
to  that  effect  by  parliament;  but  it  was  a 
result  or  consequence  obtained  by  applying 
to  the  case  of  a  married  woman,  as  it  then 
existed,  certain  common-law  principles;  and, 
independent  of  those  principles,  it  had  and 
could  have  no  separate  standing  without  an 
act  of  parliament.  To  illustrate:  At  com- 
mon law,  a  single  woman,  whether  maid  or 
widow,  had  full  power  to  make  a  valid  dis- 
position of  her  property  by  will,  in  the  same 
manner,  to  the  same  extent,  and  with  like 
effect  as  a  man  of  similar  age  and  memory. 
Her  power  in  this  respect  was  suspended 
merely—not   annihilated— during    coverture; 


and,  so  soon  as  the  cause  of  suspension— 
her  coverture— ceased,  the  power  was  imme- 
diately available  to  her,  nor  did  it  suffer 
the  slightest  temporary  or  permanent  dimi- 
nution by  its  suspension.  Her  power  to 
make  wills  being  suspended  during  cover- 
ture, her  power  to  alter  or  change  one  already 
made  was  likewise  suspended.  There  was 
also  a  rule  applicable  to  all  wills,  viz.  that 
they  should  remain  ambulatory,  which  in- 
hered and  was  a  part  of  the  nature  of  such 
instruments.  Applying  the  common-law 
principles  of  reason  and  Justice  to  this  con- 
dition, we  find  that  the  woman  having  no 
power  to  change  an  instrument,  which  in  its 
nature  must  remain  changeable,  it  is  there- 
fore void,  or,  in  technical  language,  revoked. 
Now,  the  principles  upon  which  this  result 
rests  are  not  repealed  by  an  act  relieving 
the  will  of  a  married  woman  from  their  op- 
eration or  application.  They  still  remain  a 
part  of  the  common  law,  applicable  to  all 
cases  which  may  now  or  hereafter  fall  with- 
in their  purview.  There  is  a  diversity  of 
opinion  as  to  the  particular  reason  for  the 
common-law  rule  under  discussion.  There  Is 
none,  however,  that  the  rule  was  a  result 
of  her  coverture.  The  suspension  of  her 
power  to  make  wills  tesulted  from  a  rule 
applicable  only  to  coverture,  viz.  that  prac- 
tically all  the  woman  possessed  became  her 
husband's  upon  marriage,  and  her  separate 
existence  was  for  the  time  being  practically 
merged  in  that  of  her  husband.  No  matter 
what  particular  reason  be  assigned  for  the 
rule  under  discussion,— whether  because  for 
the  time  being  the  woman  was  so  far  domi- 
nated by  the  husband  that  she  was  mentally 
or  physically  Incapable  of  exercising  the  fac- 
ulties of  a  free  moral  agent,  or  because  she 
had  Qo  separate  existence,  or  because,  by 
permitting  her  to  make  a  will,  she  could 
defeat  her  husband's  marital  rights,  or  be- 
cause she  could  own  no  property  to  be  dis- 
posed of  by  will,  or  because  her  separate 
existence  was  not  recognized  by  the  law,— 
they  are  aU  based  solely  and  exclusively  up- 
on the  fact  of  coverture;  and  according  to 
that  same  law,  when  coverture  ceased,  the 
woman  emerged  therefrom  with  every  facul- 
ty restored,  every  element  of  duress  remov- 
ed, with  the  same  capacity  to  acquire  and 
dispose  of  property  renewed,  and  with  all 
disabling  responsibilities  and  duties  imposed 
upon  her  by  the  marriage  annulled.  Why, 
then,  does  not  the  same  result  follow  as  to 
the  testamentary  capacity  and  power  of  a 
married  woman,  under  our  legislation  ena- 
bling her  to  acquire  and  own  property,  and 
to  dispose  of  same  by  will,  in  the  same  man- 
ner as  if  she  was  unmarried?  In  so  far  as 
testamentary  capacity  is  concerned,  the  mar- 
ried woman  under  these  statutes  is  not  the 
married  woman  of  the  common  law.  The 
common  law  never  declared  what  effect  the 
marriage  of  a  woman,  who  before,  during, 
and  after  marriage  could  own  property  and 
dispose  of  same  byDJ^fyed^f^^C^^"^ 
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her  antenuptial  will.  If  we  should  declare 
that  by  the  common  law  the  present  married 
woman's  antenuptial  will  was  revoked  by 
her  marriage,  we  should  be  doing  what  the 
common  law  never  did.  Under  the  law,  she 
had  power  to  execute  the  will,  or  to  change 
it,  up  to  the  moment  before  she  was  married. 
Our  statute  says  that  she  shall  have  the 
same  power  the  moment  after  and  during 
the  existence  of  the  marriage.  It  says  the 
powers  which  the  woman  possessed  before 
marriage  in  this  respect  shall  not  be  sus- 
pended, but  shall  remain  notwithstanding 
coverture.  Upon  this  state  of  facts,  apply- 
ing the  fundamental  principles  of  the  com- 
mon law,  can  it  be  doubted  that  the  old  rule 
has  no  application  to  this  new  case?  We 
believe  we  are  adhering  to  the  true  prin- 
ciples of  the  common  law  when  we  say  that 
it  does  not 

2.  In  this  case  the  will  purported  to  con- 
vey all  of  Mrs.  CJolcord's  property.  It  was 
not  made  in  contemplation  of  marriage;  and, 
subsequent  to  its  execution,  the  testatrix  In- 
termarried with  appellee.  Was  the  will  re- 
voked under  these  circumstances?  We  must 
again  refer  to  common-law  principles,  be- 
cause we  have  no  statutory  rule  upon  the 
subject,  other  than  the  declaration  supra 
that  a  will  may  be  revoked  by.  the  act  and 
operation  of  law.  There  were  certain  prin- 
ciples applicable  to  all  wills,  and  one  rule 
deduced  therefrom  was  that  the  law  annexes 
to  every  will  of  an  unmarried  man  a  condi- 
tion that  it  shall  stand  revoked  if,  between 
the  date  of  his  will  and  the  date  of  his 
death,  there  shall  be  a  total  alteration  of  his 
circumstances,  which  causes  new  moral  du- 
ties and  obligations  not  foreseen  or  provided 
for  by  the  will;  and  this  condition  is  an- 
nexed in  all  cases  where  the  will  disposes 
of  the  whole  of  the  testator's  property,  with- 
out thought,  and  in  disregard  of  those  per- 
sons having  claims  upon  his  bounty  by  rea- 
son of  those  new  moral  duties  and  obliga- 
tions. And  marriage  and  the  birth  of  a  child 
subsequent  to  mailing  the  will  was.  uniform- 
ly held  to  constitute  sulficient  evidence  of  a 
total  alteration  of  circumstances  to  effect  a 
revocation  of  the  will  in  accordance  with  the 
implied  condition.  Christopher  v.  Christo- 
pher, 2  Dickens,  445;  Jackson  v.  Hurlock, 
1  Amb.  487;  Lancashire  v.  Lancashire,  6 
Term  R.  49;  Shepherd  v.  Shepherd,  Id.  51, 
note;  Kenebel  v.  Scrafton,  2  East,  530;  John- 
ston V.  Johnston,  1  Phillim.  Ecc.  447;  Mars- 
ton  V.  Roe,  8  Adol.  &  B.  14;  Ex  parte  Ilchester, 
7  Ves.  348;  Sheath  v.  York,  1  Ves.  &  B.  390; 
Belton  V.  Summer,  31  Fla.  139,  12  South.  371. 
See  Brush  v.  Wilkins,  4  Johns.  Ch.  506,  for  a 
review  of  the  English  cases  by  Chancellor 
Kent  up  to  1820.  This  rule  depends,  not  up- 
on any  ancient  rule  of  the  common  law,  nor 
upon  positive  enactment  by  legislative  au- 
thority. It  was  borrowed  from  the  civil  law, 
and  is  the  result  of  decisions  of  the  English 
courts  founded  upon  principles  of  substan- 
tial justice  and  reason.    Some  of  the  English 


cases  held  that  marriage  alone  was  not  suffi- 
cient evidence  of  the  alteration  of  a  testa- 
tor's circumstances,  because  the  wife  could 
provide  by  a  marriage  contract  against  the 
negligence  or  injustice  of  her  husband,  and, 
at  all  events,  the  law  provided  for  her  by 
means  of  dower,  regardless  of  any  will  made 
by  the  husband.  Others  held  that  the  birth 
of  a  child  alone  was  not  a  total  change  of 
circumstances,  because  the  circumstances  of 
a  married  man  were  not  altered  by  the  birth 
of  a  child  or  more  children,  and  he  was  pre- 
sumed to  have  taken  into  consideration  the 
possibility  of  the  birth  of  more  children 
when  making  the  wllL  Shepherd  v.  Shep- 
herd, supra;  Parsons  v.  Lanoe,  1  Ves.  Sr. 
189;  Johnston  v.  Johnston,  1  PhilUm.  Ecc. 
447;  Brush  v.  Wilkins,  4  Johns.  Ch.  506. 
On  the  other  hand,  it  was  well  settled  that 
a  subsequent  marriage,  and  coming  into  be- 
ing of  some  person  as  a  result  of  marriage, 
who  had  a  natural,  moral,  and  legal  claim 
upon  the  testator's  bounty,— a  child,— was  a 
total  alteration  of  the  testator's  circumstan- 
ces, whereby  the  will  was  revoked  by  opera- 
tion of  law.  The  condition  was  one  implied 
by  law  in  favor  of  those  who  came  into  ex- 
istence subsequent  to  the  execution  of  the 
win,  having  a  natural,  moral,  and  legal  claim 
upon  the  testator,  who  were  not  provided 
for  by  the  law,  despite  the  will,  and  who 
were  not  In  the  mind  of  the  testator  at  the 
time  of  making  the  will.  Lancashire  v. 
Lancashire,  5  Term  R.  49;  Sheath  v.  York, 
1  Ves.  &  B.  390.  If  we  apply  these  prin- 
ciples to  the  present  will,  the  result  will 
be  the  revocation  thereof,  because,  when  the 
testatrix  married,  she  acquired  not  only  a 
husband,  but  an  heir  as  weU;  or,  more  prop- 
erly speaking,  subsequent  to  the  execution 
of  the  will,  the  testatrix  married,  and  there 
came  into  existence,  as  a  result  of  marriage, 
one  who  had  a  natural,  moral,  and  legal 
claim  upon  her  bounty,  and  who,  upon  her 
death  intestate,  would  have  inherited  equal- 
ly with  any  child,  or  the  whole  of  her  prop- 
erty if  there  were  no  children.  Section  6» 
Act  March  6,  1845;  McDougald  v.  Gilchrist, 
20  Fla.  573;  Bailey  v.  Finlayson,  25  Fla.  153, 

6  South.  157;  Coogler  v,  Rodgers,  25  Fla.  853, 

7  South.  391.  There  was,  therefore,  a  total 
alteration  of  her  circumstances  between  the 
date  of  her  will  and  the  date  of  her  death, 
which  was  not  foreseen  at  the  time  of  mak- 
ing the  wilL  It  Is  true  these  principles  were 
never,  at  common  law,  applied  to  the  wills 
of  women,  because  by  that  law  a  woman's 
will  was  revoked  by  her  marriage  upon  other 
principles  which  we  have  seen  no  longer  ap- 
ply. But  the  fundamental  principles  of  the 
common  law  are  both  perpetual  and  elastic, 
applying  to  all  cases,  new  as  well  as  old, 
falling  within  their  scope,  and  ceasing  to  ap- 
ply whenever  a  particular  case  is  removed 
from  their  purview.  We  therefore  hold  that 
the  will  of  Mrs.  Colcord,  under  the  circum- 
stances of  this  case,  was  revoked  by  her  sub-* 
sequent  marriage,  and  that  the  judgment  of 
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the  court  below»  though  based  upon  reasons 
Inapplicable  to  the  present  case,  was  correct 
In  this  conclusion  we  are  sustained  by  the 
following  authorities:  Tyler  v.  Tyler,  19  IlL 
151;  In  re  TuUer,  79  IlL  99;  Morgan  y.  Ire- 
land, 1  Idaho,  786;  Brown  y.  Scherrer,  6 
Colo.  App.  255,  88  Pac.  427;  Scherrer  y. 
Brown,  21  Colo.  481,  42  Pac.  668.  See,  also, 
In  re  Kaufman,  181  N.  T.  620,  30  N.  B.  242; 
Garrett  y.  Dabney,  27  Miss.  335;  MUbum 
y.  Milbum,  60  Iowa,  411,  14  N.  W.  204. 
The  decree  of  the  court  below  Is  affirmed. 


(40  Fla.  U4) 

WALKER  et  al.  y.  REDDING. 

(Supreme  Oourt  of  Florida.     Feb.  11,  1898.) 

Action  by  Minors  — Duty  of  Court  — Wills  — 
Disposal  or  Humbstbad— Moktoaob 

PORBOLOSURB— PaRTIBS. 

1.  It  is  the  duty  of  a  court  of  equity  to  see 
that  the  interests  of  minors  are  protected  in 
suits  before  it,  whether  the  claim  or  defense 
be  properly  pleaded  or  not,  and  for  this  pur- 
nose  the  chancellor  should  look  to  the  record 
in  all  Its  parts,  and  of  his  own  motion  give  to 
the  minors  the  benefit  of  all  objections  and  ex- 
ceptions appearing  thereon,  as  if  spedally 
pleaded,  or  require  the  representative  of  such 
minors  to  take  such  exceptions  or  file  such 
pleadings  as  may  be  necessary  to  fully  secure 
and  protect  such  rights  and  interests,  as  the 
minors  appear  by  the  record  to  have. 

2.  Under  article  10,  Ck>n8t.  1886,  only  those 
who  are  without  children  can  dispose  of  their 
homesteads  by  will. 

8.  A  decree  foreclosing  a  mortgage  upon  the 
homestead,  rendered  against  the  executor  of 
the  last  will  of  the  owner  of  the  homestead  who 
left  surviving  children,  to  which  foreclosure 
proceeding  the  heir  of  such  deceased  owner 
was  not  a  party,  is  not  binding  upon  the  heir. 

(Syllabus  by  the  Oourt) 

Appeal  from  circuit  court,  Madison  county; 
John  F.  White,  Judge. 

Suit  by  Beula  0.  Walker  and  others  against 
Albert  B.  Fraleigh  and  Joseph  EL  Redding 
to  test  the  validity  of  a  mortgage.  There 
was  a  decree  for  Fraleigh  on  the  original 
bill  and  for  Redding  on  the  amended  bilL 
From  the  latter,  plaintiffs  appeal.    Reversed. 

John  G.  Coldwell,  for  appellants.  H.  J. 
McOall,  for  appellee. 

GARTER,  J.  The  pleadings  In  this  case 
are  somewhat  confused,  and  some  of  them 
yery  lengthy,  and  inartiflclally  drawn.  We 
shall  attempt  to  state,  in  a  general  way  only, 
those  portions  material  to  the  questions  con- 
sidered by  us  in  this  opinion. 

The  original  bill  was  filed  February  28, 
1888,  and,  in  addition  to  appellants,  Mrs. 
Nancy  A.  Walker  was  a  party  complainant 
In  her  own  right,  and  one  Albert  B.  Fra- 
leigh was  also  a  party  defendant  A  plea 
was  filed  by  appellee,  which,  on  argument, 
was  allowed,  and  several  Interlocutory  de- 
crees were  made  during  the  progress  of  the 
cause.  On  September  22,  1888,  an  amended 
bUl  was  filed.  In  which  the  name  of  Mrs. 
Nancy  A.  Walker  does  not  appear  as  a  com- 
plainant In  her  own  right,  and  the  name  of 


Albert  Bi  Fraleigh  is  omitted  as  a  defend- 
ant. From  the  allegations  of  this  amended 
bill,  which  are  very  similar  to  those  of  the 
original  bill.  It  appears  that  the  appellants, 
Beula  0.,  John  D.,  and  George  B.  (minors 
under  21  years  of  age),  and  Lillian  I.,  were 
the  children  of  the  said  Nancy  A«  Walker 
and  one  David  M.  Walker,  who  died,  Decem- 
ber, 1880,  seised  and  possessed  of  740  acres 
of  land  in  Bladlson  county,  of  which  100 
acres,  particularly  described  In  the  bill,  con- 
stituted his  homestead,  upon  which  he,  with 
his  wife  and  children,  had  resided  since 
1887.  It  was  alleged  that  appellee  claimed  a 
mortgage  upon  all  of  the  lands.  Including  the 
homestead,  executed  by  said  David  M.  In 
the  year  1888.  The  validity  of  this  mortgage 
was  attacked  on  various  alleged  grounds  of 
fraud,  Imposition,  and  concealment,  inducing 
Its  execution  by  said  David  M.,  and  in  pro- 
curing the  relinquishment  of  dower  from 
Mrs.  Nancy  A.  Walker.  It  was  also  charged 
that  at  the  time  of  executing  this  mortgage 
the  said  Dayld  M.  was,  on  account  of  ex- 
treme age  and  physical  Infirmities,  an  im- 
becile in  mind  and  body,  and  Incapable  of 
exercising  sufllcient  intelligence  to  make  con- 
tracts. It  was  also  alleged  that  the  consid- 
eration for  said  mortgage  was  in  part  ficti- 
tious; that  the  mortgage  had  neyer  been  pre- 
sented to  the  executrix  of  the  last  will  of 
said  David  M.,  and  that  Mrs.  Walker  did  not 
give  her  Joint  consent  to  the  alienation  of 
said  homestead  by  Joining  in  the  execution  of 
said  mortgage,  but  merely  relinquished  her 
dower  by  a  separate  instrument.  The  bill, 
among  other  things,  prayed  that  the  160 
acres  of  land  described  therein  be  declared 
exempt  from  forced  sale  by  virtue  of  any  de- 
cree obtained  on  foreclosure  of  appellee's 
mortgage. 

To  this  amended  bill  appellee  Interposed 
the  plea  filed  by  him  to  the  original  bill,  to 
the  effect  that  in  November,  1881,  he  had 
instituted  a  suit  in  chancery  in  the  circuit 
court  of  Madison  county  against  the  said 
Nancy  A.  Walker,  as  executrix  of  the  last 
will  and  testament  of  David  M.  Walker,  de- 
ceased, for  the  foreclosure  of  the  mortgage 
described  in  the  bill;  that  the  defendant  In 
foreclosure  bad  set  up  the  same  matters  al- 
leged in  the  bill  as  defenses  to  the  fore- 
closure suit,  upon  which  Issues  were  Joined 
and  testimony  taken;  that  a  hearing  was 
had  on  July  27,  1882,  at  which  a  decree  of 
foreclosure  was  granted  in  favor  of  appellee 
and  against  the  said  Nancy  A.  Walker,  as  ex- 
ecutrix aforesaid;  that  said  decree  of  fore- 
closure had  never  been  satisfied  or  reversed, 
and  was  still  in  full  force,  and  that,  though 
the  appellants  were  not  parties  to  such  fore- 
closure proceedings,  they  were  privies,  and 
bound  by  said  decree. 

A  replication  was  filed  to  this  plea,  and,  by 
consent  of  counsel  for  the  respective  par* 
ties,  the  testimony  taken  In  the  foreclosure 
suit  was  used  as  evidence  upon  the  hearing. 
but  the  pleadingB  ang.gi;ecof:^y  ^^h^j^ 
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In  the  foreclosure  suit  were  not  offered  In 
evidence.  On  December  SO,  1893,  the  cause 
came  on  for  hearing  upon  the  pleadings  and 
evidence,  and  it  was  decreed  that  the  prayer 
of  complainants'  bill  be  denied,  and  that  the 
bill  be  dismissed.  From  this  decree  the 
present  appeal  was  taken  to  our  January 
term,  1895. 

It  will  be  observed  that  the  only  issue  be- 
fore the  court  at  the  time  of  the  entry  of 
the  decree  appealed  from  was  as  to  the  ap- 
pellee's plea  of  res  adjudicata.  There  was 
nothing  whatever  in  the  pleadings  raising  an 
issue  as  to  the  mental  condition  of  David  M. 
Walker  at  the  time  of  the  execution  of  the 
mortgage  to  appellee,  nor  as  to  whether,  in 
fact,  any  fraud  was  practiced  upon  him  or 
Mrs.  Walker  to  induce  them  to  execute  it, 
nor  as  to  the  truth  or  falsity  of  any  other 
allegation  of  the  amended  bill  of  complaint; 
and  yet  the  only  evidence  introduced  in  the 
cause  related  to  these  matters,  and  not  to 
the  allegations  of  the  plea.  Neither  the 
pleadings  nor  the  decree  in  the  foreclosure 
suit  were  introduced  in  evidence,  from  which 
the  court  could  determine  whether,  as  alleged 
in  the  plea,  the  same  matters  involved  in  the 
present  suit  were  involved  and  adjudicated 
in  the  foreclosure  suit  There  was,  conse^^ 
quently,  no  proof  to  sustain  the  plea,  and 
the  court  erred  in  rendering  the  decree  ap- 
pealed from,  which  could  only  have  been  ren- 
dered according  to  equity  practice  upon  the 
theory  that  the  plea  had  been  sustained  by 
the  evidence.  It  is  true  that  this  view  of  the 
case  is  not  mentioned  in  the  appellant's 
brief,  the  argument  here  being  confined  to  a 
supposed  issue  as  to  the  truth  of  the  allega- 
tions of  the  bill;  but  we  cannot  overlook  the 
fact  that  three  of  the  appellants  are  minors, 
and,  for  that  reason,  under  the  special  protec- 
tion of  acourt  of  chancery.  It  is  the  duty  of 
a  court  of  equity  to  see  that  the  interests 
of  minors  are  protected  in  suits  before  it, 
whether  the  claim  or  defense  be  properly 
pleaded  or  not;  and  for  this  purpose  the 
chancellor  should  look  to  the  record  in  all 
its  parts,  and  of  his  own  motion  give  to  the 
minors  the  benefit  of  all  objections  and  ex- 
ceptions appearing  thereon  as  If  specially 
pleaded,  or  require  the  representative  of 
such  minor  to  take  such  exceptions  or  file 
such  pleadings  as  may  be  necessary  to  fully 
secure  and  protect  such  rights  and  interests 
as  the  minors  appear  by  the  record  to  have. 
Price  V.  Crone,  44  Miss.  571;  Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  Sup.  Ct.  638;  Ste- 
phens V.  Van  Buren,  1  Paige,  479;  Licgard  v. 
Sheffield,  2  Atk.  377;  Stapilton  v.  Stapllton, 
1  Atk.  2;  Serle  v.  St.  Eloy,  2  P.  Wms.  385; 
Gilmore  v.  Gilmore,  109  111.  277;  Lloyd  v. 
Kirkwood,  112  111.  329.  See,  also,  Long  v. 
Mulford,  17  Ohio  St  484;  Bennett  v.  Brad- 
ford. 132  lU.  269,  24  N.  E.  630;  Ailing  v.  Ai- 
ling, 52  N.  J.  Eq.  92,  27  Atl.  655;  White  v. 
Joyce,  158  U.  S.  128, 15  Sup.  Ct.  788;  Id.,  note, 
32  Lawy.  Rep.  Ann.  671  et  seq,  Even  if 
the  plea  had  been  sustained  by  proper  evi- 


dence, we  could  not  permit  the  matters  there- 
in alleged  to  conclude  these  minors.  They 
were  not  parties  to  the  foreclosure  suit  Nei- 
ther were  they  in  privity  with  the  party  de- 
fendant in  that  case  so  far  as  the  homestead 
of  their  deceased  father  was  concerned.  As 
to  the  homestead,  the  will  of  their  father 
was  utterly  void,  because  contrary  to  article 
10,  Const  1885.  Under  the  fourth  section  of 
this  article  only  those  who  are  without  chil- 
dren can  dispose  of  their  homesteads  by  will. 
See  Scull  v.  Beatty,  27  Fla.  426,  9  South.  4. 
The  will  being  a  nullity  as  to  this  property, 
the  heir  Is  not  concluded  by  a  decree  of  fore- 
closure rendered  against  the  executor  of  such 
void  will,  the  heir  not  being  a  party  thereto. 
Belton  V.  Summer,  31  Fla.  139, 12  South.  371. 
Nor  is  this  conclusion  affected  by  our  pre- 
vious decision  in  Merritt  v.  Daffin,  24  Fla. 
320,  4  South.  806.  In  that  case  the  lands  in- 
volved were  assets  in  the  hands  of  an  ad- 
ministrator. Under  these  circumstances  it 
was  held  that  a  Judgment  in  foreclosure  of  a 
mortgage  upon  such  lands  against  such  ad- 
ministrator was  binding  upon  the  heirs.  But 
it  is  well  settled  by  our  decisions  that  the 
homestead  is  not  assets  in  the  hands  of  an 
administrator;  nor,  in  the  absence  of  a  valid 
will,  can  it  be  rightfully  in  the  control,  cus- 
tody, or  possession  of  an  executor  as  such. 
This  being  true,  a  decree  against  the  exec- 
utor is  not  binding  upon  the  heir.  Hedick  v. 
Hedick,  38  Fla.  252,  21  South.  Id,  and  cases 
cited  therein;  Barco  v.  Fennell,  24  Fla.  378, 
5  South.  9. 

For  the  reasons  stated,  the  appellee's  plea 
constituted  no  defense,  even  if  true,  and  the 
chancellor  should  have  required  the  next 
friend  of  the  minor  appellants  to  set  it  down 
for  argument,  instead  of  taking  issue  on  it, 
or  have  overruled  the  plea,  of  his  own  mo- 
tion, as  to  them. 

The  decree  of  the  circuit  court  is  reversed 
for  further  proceedings  agreeably  to  chan- 
cery practice,  and  consistent  with  this  ophi- 
ion« 


(40   Fla.   1) 

FLORIDA  SOUTHERN  R.  00.  v.  HILL  et  al. 

(Supreme  Court  of  Florida.    Jan.  18,  1898.) 

Equity— Pleading— Prater  in  Alternative— Db- 

MURKER— Eminent  Domain— Uklawfol  Entry 

— RiOHTB  o»  Landowner— Injunotion. 

1.  Where  the  pleader  is  in  doubt  as  to  wheth- 
er he  is  entitled  to  one  kind  of  relief  or  an- 
other upon  the  facts  alleged  in  a  bill  in  equity, 
he  may  frame  the  prayer  in  the  alternative,  bo 
that,  if  he  is  not  entitled  to  the  one,  he  maj 
obtain  the  other.  If,  in  such  case,  upon  the  al- 
legations of  the  bill,  the  complainant  is  entitled 
to  either  kind  of  relief  prayed,  the  defendant 
cannot  demur  because  he  is  not  entitled  to  the 
other;  the  remedy  being  to  insist  at  the  hear- 
ing that  complainant  be  confined  to  such  relief 
only  as  he  is  entitled  to  under  all  the  circom- 
Btanoes  of  the  case  as  then  presented. 

2.  Where  a  railroad  company  possessing  the 
power  of  eminent  domain  enters  upon  the  land 
of  another  without  his  consent,  and  without 
condemnation,  builds  thereon  its  railroad 
tracks,  and  appropriate^,  to^  ^to^^^j^^f 
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way  oyer  such  land,  the  owner  may  waive  the 
tortious  taking:,  elect  to  regard  the  act  of  the 
company  as  done  under  the  right  of  eminent 
domain,  and  demand  and  recover  just  com- 
pensation, in  which  case  he  assumes  to  the  com- 
pany the  relation  of  a  vendor  who  sells  real  es- 
tate on  a  credit;  and  while  he  holds  the  title 
equity  will  enforce  his  claim  against  the  land 
as  it  would  a  vendor's  lien.  Taylor,  C.  J.,  dis- 
senting. 

3.  Where  a  landowner  waives  the  tortious 
taking  of  his  property  for  the  purpose  of  a 
right  of  way  by  a  railroad  company  possessing 
the  power  of  eminent  domain,  and  elects  to  re- 
gard the  act  of  the  company  as  done  under  the 
right  of  eminent  domain,  he  may  resort  to  equi- 
ty in  the  first  instance  to  establish  the  amount 
due  him  for  compensation,  and  to  enforce  same 
by  charging  the  company  s  interest  in  the  land 
and  the  improvements  thereon  for  its  payment. 
Taylor,  C.  J.,  dissenting. 

4.  Wh^re  a  landowner  has  acquiesced  in  the 
taking  of  his  property  for  a  right  of  wav  by  a 
railroad  company,  so  that  he  is  estopped  from 
dispossessing  the  company,  an  injunction  should 
not  be  granted  to  coerce  the  payment  of  com- 
pensation due  for  such  land,  but  a  court  of 
equity  may  declare  the  amount  due  for  com- 
pensation to  be  a  lien  upon  the  land  and  im- 

Erovements,    and    decree   foreclosure   of   such 
en  and  sale  of  the  property  to  satisfy  same. 
Taylor,  G.  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Polk  county;  Bar- 
ron Phillips,  Judge. 

Suit  by  S.  Clinton  Hill  and  another  against 
the  Florida  Southern  Railroad  Company  for 
compensation  for  use  of  land  or  an  injunc- 
tion. The  former  was  granted,  and  defend- 
ant appeals.    Reversed. 

On  November  23,  1893,  appellees  filed  their 
bill  of  complaint  against  appellant  in  the  cir- 
cuit court  of  Polk  county,  allying  that  appel- 
lees, complainants  therein,  were  the  owners 
in  fee  simple  of  40  acre's  of  land  therein  de- 
scribed as  being  within  the  corporate  limits 
of  the  town  of  Bartow,  in  said  county;  that 
the  land  was  of  great  value  to  complainants 
for  various  purposes;  that  about  eight  years 
prior  to  the  filing  of  the  bill  the  Florida 
Southern  Railway  Company,  a  corporation 
then  doing  business  in  Polk  county,  unlaw- 
fully and  wrongfully  entered  upon  said  land, 
which  was  then  owned  by,  and  in  possession 
of,  complainants,  and  did  grievous  wrongs 
and  trespasses  commit  by  wrongfully  build- 
ing, constructing,  and  erecting  its  rights  of 
way  and  railway  tracks  upon  and  across 
said  land;  that  for  a  long  time  thereafter 
said  railway  company  continued  to  use,  with- 
out authority  of  complainants  in  any  way 
given,  and  without  complainants*  consent  or 
assent  thereto,  its  said  rights  of  way  and 
railway  tracks  which  it  had  unlawfully  and 
without  complainants'  permission  erected  up- 
on said  lands;  that  said  railway  company 
had  never  compensated  complainants  for  tak- 
ing said  land,  though  it  remained  tn  the  con- 
tinuous use  thereof  for  a  long  time  there- 
after; that  the  construction  of  said  right  of 
way  and  railway  tracks  had  greatly  depre- 
ciated the  market  value  of  said  land;  that 
the  tracks  and  rights  of  way  took  up  a  good 
portion  thereof,  and  cut  up  and  divided  the 


same  so  as  to  make  it  less  salable  and  less 
profitable  for  other  purposes.  Upon  informa- 
tion and  belief  it  was  alleged  that  the  de- 
fendant was  a  railroad  corporation  doing 
business  in  Polk  county,  and  was  the  suc- 
cessor of,  and  distinct  from,  the  Florida 
Southern  Railway  Company,  which  latter 
company  then  had  no  existence;  that  com- 
plainants knew  not  the  time  when  defendant 
company  became  the  successor  of  said  rail- 
way company,  but  from  general  information 
alleged  that  it  had  not  been  long  prior  to  the 
filing  of  the  bill,  complainants'  first  knowl- 
edge thereof  dating  ftom  September  4,  1893. 
It  was  further  alleged  that  defendant  was 
pretending  to  be  rightfully  possessed  of  com- 
plainants' land  as  used  for  rights  of  way 
and  railway  tracks  unlawfully  and  wrong- 
fully placed  thereon  by  the  Florida  South- 
em  Railway  Company  as  aforesaid;  that  de- 
fendant had  never  paid  complainants  any 
compensation  for  said  land,  or  for  the  use 
thereof,  in  any  way,  and  refused  to  vacate 
and  surrender  same  to  complainants,  and 
was  then  in  the  use  thereof  without  com- 
plainants* authority  or  permission  in  any 
way  given;  that  defendant's  use  of  the  land 
was  unlawful  and  wrongful,  and  a  depriva- 
tion of  complainants'  constitutional  rights,  in 
that  their  property  was  taken  by  defendant 
without  due  process  of  law,  and  without 
compensation  therefor;  that  complainants 
were  entitled  to  compensation  for  their  land, 
and  the  amount  thereof  was  a  lien  upon 
same,  together  with  the  improvements  there- 
on. 

The  bill  prayed  for  a  decree  that  the  defend- 
ant had  no  right  to  use  complainants'  land 
in  manner  aforesaid;  that  the  court  fix  a 
reasonable  time  in  which  defendant,  if  it  saw 
fit,  might  take  condemnation  proceedings  for 
the  purpose  of  condemning  complainants' 
lands  for  its  use,  and  to  pay  complainants 
therefor;  that,  in  default  of  such  proceedings 
and  payment,  the  defendant  be  enjoined  and 
restrained  from  using  complainants'  said  land 
for  its  tracks  and  rights  of  way,  and  from 
interfering  with  complainants  in  restoring 
their  lands  to  the  condition  in  which  they 
were  previous  to  the  tracks  being  built  there- 
on; or,  if  it  was  not  meet  and  proper  for 
the  court  to  grant  the  foregoing  prayer,  that 
then  the  court  should,  by  proper  direction, 
ascertain  what  amount  of  compensation  the 
complainants  were  entitled  to  for  the  taking 
of  their  said  property  as  aforesaid;  that  the 
amount  thereof  be  decreed  to  be  a  lien  upon 
the  property  so  taken,  together  with  the  im- 
proTements  placed  thereon,  and,  in  default 
of  payment  of  said  amount  within  a  time  to 
be  fixed  by  the  court,  that  the  land  so  taken 
and  the  improvements  thereon  be  sold  to  sat- 
isfy said  lien  decree.  The  bill  also  prayed 
for  general  relief  and  subpoena. 

The  defendant  demurred  to  this  bUl  upon 
the  following  grounds:  (1)  That  it  was 
vague  and  insufficient  (2)  The  bill  failed  to 
allege  when  the  Florida  Sou 


Digitized  by 


^6S§T^ 


568 


23  SOUTHERN  RBPORTBR, 


(Fla. 


Ck)inpany  first  occupied  the  lands  or  convert- 
ed same  to  Its  own  use.  (3)  That  complain- 
ants had  an  adequate  remedy  at  law.  (4) 
That  the  bill  shows  such  acquiescence  by 
complainants  in  the  alleged  occupancy  by 
defendant  and  its  predecessor  as  that  they 
would  not  now  be  entitled  to  the  remedy  of 
injunction.  (5)  That  the  bill  failed  to  show 
what  damage,  If  any,  has  been  done  to  com- 
plainants. (6)  That  the  prayer  in  the  bill 
was  inconMstent  with  the  allegations.  This 
demurrer  was  overruled  February  2,  1894, 
with  leave  to  the  defendant  to  answer  by 
.  March  rules,  1894.  Defendant  having  failed 
to  file  any  plea  or  answer,  a  decree  pro  con- 
fesso  was  entered  against  it  at  March  rules, 
1894,  and  the  cause  was  subsequently  re- 
ferred to  a  master  to  take  testimony  in  be- 
half of  complainants,  March  29,  1894.  On 
April  11,  1894,  the  court,  upon  consideration 
of  the  pleadings  and  the  testimony  taken  by 
the  master,  decreed:  (1)  That  the  property 
taken  by  defendant  from  complainants  was 
of  the  value  of  $1,000;  that  complainants 
were  entitled  to  said  sum  from  defendant  as 
compensation  for  the  land  so  taken  by  it,  and 
upon  which  its  tracks  were  then  laid  and 
placed,  describing  same;  that  defendant  pay 
to  complainants  said  sum  within  30  days,  and 
in  default  thereof,  and  for  noncompliance  with 
the  succeeding  paragraph  of  the  decree,  that 
the  complainants  have  the  relief  granted  by 
the  third  paragraph.  (2)  That  if  defendant 
should,  within  60  days  from  the  date  of  the 
decree,  take  the  necessary  condenmation  pro- 
ceedings to  condemn  complainants'  land  upon 
which  the  defendant's  tracks  and  rights  of 
way  were  situated,  and  pay  to  complainants 
the  amount  of  compensation  ascertained  un- 
der such  condemnation  proceedings  promptly, 
and  in  accordance  with  law,  and  without  any 
unnecessary  delay,  then  the  first  paragraph 
of  the  decree  should  be  suspended,  and  of  no 
effect.  (8)  That  in  case  the  defendant  failed 
or  refused  to  pay  complainants  the  sum  of 
money  as  mentioned  in  paragraph  1  within 
the  time  specified,  or  failed  or  refused  to 
take  necessary  condemnation  proceedings  as 
mentioned  in  paragraph  2  within  the  time 
specified  therein,  that  then  the  defendant 
should  be  restrained  and  enjoined  from  the 
possession  of  said  land  so  occupied  by  it,  and 
the  use  thereof,  for  the  purpose  of  running 
its  trains,  cars,  engines,  etc.,  over  the  tracks 
thereon  for  any  purpose  whatever,  and  re- 
strained and  enjoined  from  interfering  with 
the  complainants  in  restoring  their  land  to 
the  condition,  as  they  saw  proper,  in  which  it 
was  before  the  tracks  and  rights  of  way 
were  placed  on  said  land  by  the  Florida 
Southern  Railway  Ck>mpany;  that  the  defend- 
ant. Its  agent,  servants,  and  employes  of  any 
kind,  should  be  enjoined  from  entering  upon 
said  land  for  the  purpose  of  disturbing  or  in- 
terfering with  the  complainants*  use  of  same. 
(4)  That  in  case  the  defendant  compensated 
the  complainants  for  their  land  as  mentioned 
in  paragraph  1,  then  the  defendant  should 


have  the  right  to  use  and  enjoy  possession  of 
the  land  without  Interference  on  the  part  of 
complainants,  or  of  any  one  claiming  under 
them;  that.  In  case  defendant  failed  or  re- 
fused  to  comply  with  the  terms  of  paragraph 
1  or  paragraph  2  of  the  decree,  then  the  de- 
cree granted  by  paragraph  3  should  be  opera- 
tive and  of  force  from  the  date  of  the  decree. 
From  this  decree' the  defendant  entered  the 
present  appeal  on  May  8,  1894,  and  the  er- 
rors assigned  are  that  the  court  erred  in  over^ 
ruling  defendant's  demurrer  and  in  rendering 
final  decree. 

R.  W.  &  W.  M.  Davis,  for  appellant  J. 
W.  Brady,  for  appellees. 

CARTER,  J.  (after  stating  the  facts).  1. 
We  discover  no  error  in  overruling  the  first, 
second,  and  fifth  grounds  of  the  demurrer. 
Indeed,  the  appellant's  counsel  have  not  ar- 
gued them  in  their  brief,  and,  under  our 
uniform  rulings,  they  are,  for  that  reason,  to 
be  treated  as  abandoned. 

It  Is  not  suggested  In  what  respect  the 
prayer  of  the  bill  is  inconsistent  with  its  al- 
legations; nor  do  we  perceive  that  it  is  so. 
The  prayer  is  in  the  alternative,  it  is  true, 
but  that  fact  does  not  make  it  inconsistent, 
either  in  itself  or  with  the  allegations  of  the 
bilL  It  Is  entirely  proper,  in  all  cases  where 
the  pleader  Is  in  doubt  as  to  whether  he  is 
entitled  to  one  kind  of  relief  or  another  up- 
on the  facts  as  alleged  in  the  bill,  to  frame 
his  prayer  in  the  alternative,  so  that,  if  he 
is  not  entitled  to  the  one,  he  may  obtain  the 
other,  under  such  alternative  prayer.  1 
Beach,  Mod.  Eq.  Prac.  §  114.  This  disposes 
of  the  sixth  ground  of  the  demurrer.  In 
such  cases,  if  the  complainant  is  entitled  to 
either  relief  prayed,  the  defendant  cannot 
demur  to  the  bill  because  the  complainant 
is  not  entitled  to  the  other.  His  remedy  Is 
to  insist  at  the  hearing  that  complainant  be 
confined  to  such  relief  only  as  he  may  be 
entitled  to  under  all  the  circumstances  of 
the  case  as  then  presented.  Id.;  Western 
Ins.  Ck>.  T.  Eagle  Fire  Ins.  Co.,  1  Paige,  284. 
If,  therefore,  the  bill  stated  a  case  entitling 
complainants  to  relief  under  either  branch 
of  the  alternative  prayer,  the  fourth  ground 
of  demurrer,  which  took  exceptions  to  only 
one  kind  of  relief  embraced  therein,  was 
properly  overruled. 

2.  The  bill  in  the  present  case  charged  a 
wrongful  and  Illegal  taking  of  complainants' 
property.  The  allegations  of  the  bill  in  con- 
nection with  the  prayer  show  clearly  that, 
while  the  original  taking  and  subsequent 
possession  thereunder  were  without  com- 
plainants' consent,  and  without  condemna- 
tion proceedings,  yet  complainants  did  not 
daim  any  relief  on  that  account,  but,  on  thf 
contrary,  the  complainants  waived  the  tor- 
tious acts,  ratified  the  defendant's  posses- 
sion, and  regarded  the  taking  and  possession 
as  done  under  the  power  of  eminent  domain. 
The  object  of  the  bill  was  not  to  dispossess 
Digitized  by  VaOiJ  V  LC 
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the  defendant  because  of  a  wrongful  taking, 
nor  to  enjoin  trespasses  upon  or  further  use 
of  the  land  by  the  defendant,  but  to  enforce 
payment  of  the  compensation  Justly  due 
complainants  for  their  land  either  by  means 
of  an  injunction,  or  by  charging  the  specific 
land  with  its  payment  For  the  reasons 
hereinafter  stated,  we  do  not  think  the  rem- 
edy by  injunction  prayed  in  the  bill  was 
available  to  the  complainants,  but  in  consid- 
ering the  third  ground  of  demurrer  we  will 
inquire  whether  the  compensation  due  for 
the  land  taken  by  defendant  and  its  prede- 
cessor constituted  an  equitable  charge  or 
lien  upon  the  land.  In  the  case  of  Railroad 
Co.  y.  Jackson,  21  Fla.  146,  the  bill  prayed 
an  assessment  of  the  damages  sustained  by 
a  landowner  by  reason  of  the  wrongful  tak^ 
ing  of  his  land  by  a  railroad  company  for 
the  purpose  of  a  iright  of  way  and  the  opera- 
tion of  its  railroad  thereon,  and  that  the 
company  be  enjoined  from  further  operation 
of  its  road  until  the  amount  so  ascertained 
was  paid.  It  was  held  that  the  landowner, 
by  reason  of  acquiescence  in  the  alleged 
wrongful  acts  pt  the  railroad  company,  had 
waived  his  right  to  an  injunction,  but  that 
he  had  not  lost  his  title  to  the  land,  and 
could  maintain  an  appropriate  action  to  re- 
cover his  damages.  It  was  further  held  that 
there  was  no  necessity  of  invoking  the  aid 
of  a  court  of  equity  to  assess  his  damages 
on  the  ground  of  irreparable  injury,  or  for 
the  prevention  of  a  multiplicity  of  suits,  be- 
cause, where  the  injury  was  of  a  permanent 
nature,  such  as  that  caused  by  the  construc- 
tion and  operation  of  a  railroad  across  land, 
the  damages  recoverable  at  law  would  in- 
clude the  entire  injury,  and  therefore  there 
could  be  no  danger  of  further  litigation  for 
injuries  arising  from  the  same  cause.  In 
Railway  Co.  v.  Lockwood,  33  Fla.  573,  16 
South.  327,  it  was  again  held  by  this  court 
that  the  entire  damage  done  to  one's  prop- 
erty in  such  cases  could  be  recovered  in  a 
single  action  of  trespass,  and  that  damages 
in  such  cases  should  not  be  limited  to  such 
as  had  accrued  prior  to  the  institution  of 
the  suit.  This  court  has  never  determined 
whether  a  landowner,  under  the  circumstan- 
ces disclosed  in  these  cases,  could  enforce  a 
lien  for  his  damages,  in  the  nnuire  of  com- 
pensation, upon  the  property  taken.  In 
Walker  v.  Railway  Co.,  12  Jur.  (N.  S.)  18,  it 
was  held  by  an  English  court  that  the 
amount  of  damages  for  purchase  mone^  and 
compensation  due  a  landowner  from  a  rail- 
road company,  ascertained  by  means  of  an 
agreement  for  arbitration,  was  a  lien  upon 
the  lands  sold  in  the  nature  of  a  vendor's 
lien,  and  could  be  enforced  as  such  in  a 
court  of  equity;  that,  although  the  rights 
of  the  public  should  in  such  cases  be  consid- 
ered, yet  the  railroad  company  could  not 
take  property  without  paying  for  it,  and  then 
say  it  was  for  the  interests  of  the  public 
that  the  property  should  be  used  by  them, 
and  so  deprive  the  vendor  of  his  lien,  be- 


cause the  public  could  have  no  rights  spring- 
ing from  injustice  to  others.  Acting  upon 
the  intimation  of  Judge  Redfleld  in  McAulay 
V.  Railroad  Co.,  33  Vt.  311,  the  supreme  court 
of  Vermont,  in  Kittell  v.  Railroad  Co.,  56 
Vt.  96,  held  that,  although  the  vendor's  lien 
had  been  expressly  abolished  in  that  state, 
yet,  in  a  case  where  a  railroad  company  had 
entered  upon  land  by  agreement  with  the 
owner,  with  an  understanding  that  the  dam- 
ages caused  thereby  should  be  ascertained 
by  arbitrators,  the  amount  so  ascertained  be- 
came a  charge  or  lien  upon  the  land  in  the 
nature  of  a  vendor's  lien,  which  equity 
would  enforce  by  appropriate  proceedings. 
See,  also,  Kendall  v.  Railroad  Co.,  55  Vt. 
438;  Adams  v.  Railroad  Co.,  57  Vt  240; 
Brldgman  v.  Railroad  Co.,  58  Vt  198,  2  Atl. 
467;  Redf.  R.  R.  *240.  So  the  supreme  court 
of  Ohio,  in  Railroad  Co.  v.  Lewton,  20  Ohio 
St.  401,  held  that,  where  a  landowner  agreed 
with  a  railroad  company  to  "release  the 
right  of  way  and  the  right  to  enter  upon 
and  construct  its  railroad"  for  a  certain  con- 
sideration, such  landowner  had  an  equitable 
lien  In  the  nature  of  a  vendor's  lien  for  the 
price  agreed  to  be  paid,  and  could  enforce  it 
in  equity  by  foreclosure;  that  the  lien  ap- 
plied as  well  to  the  sale  of  an  easement  in 
as  to  a  sale  of  the  title  to,  or  an  estate  in, 
the  land.  In  Railroad  Co.  v.  Johnston,  59 
Pa.  St  290,  the  principles  upon  which  the 
landowner's  claim  for  compensation  or  dam- 
ages in  the  nature  of  such  becomes  a  charge 
upon  the  land  Itself,  even  in  the  hands  of 
subsequent  holders,  are  very  clearly  stated 
and  applied  in  a  legal  proceeding.  See,  also, 
GUm&n  V.  Railroad  Co.,  40  Wis.  663.  It  has 
been  frequently  held  that,  where  damages 
have  been  ascertained  in  the  statutory  mode, 
the  amount  becomes  an  equitable  charge  or 
lien  against  the  lands  and  the  Improvements 
thereon,  even  in  the  hands  of  successors  to 
the  original  taker,  and  that  such  lien  or 
charge  could  be  enforced  in  equity,  though 
the  courts  differ  as  to  the  specific  relief  ap- 
plicable in  such  cases,  some  holding  that  in- 
junction will  be  granted  to  restrain  tiie  com- 
pany's use  of  the  land  until  it  pays  the  dam- 
ages; others  that  the  whole  line  of  railroad 
will  be  ordered  sold;  and  others  that  the 
particular  portion  covered  by  the  lien  only 
will  be  ordered  sold  to  pay  the  lien  indebted- 
ness. Drury  v.  Railroad  Co.,  127  Mass.  571; 
GiUison  V.  RaUroad  Co.,  7  S.  C.  173;  Mims 
V.  Railroad  Co.,  3  Kelly,  333;  Railroad  Co. 
V.  Keene,  62  N.  H.  81,  text,  122  et  seq.;  Pro- 
volt  V.  Railroad  Co.,  69  Mo.  633;  Cooper  v. 
Railroad  Co.,  85  Ala.  106,  4  South.  689;  Mills, 
Em.  Dom.  9  144;  Rand.  Em.  Dom.  §§  228, 
296»  385.  In  Organ  v.  Railroad  Co.,  51  Ark. 
235,  11  S.  W.  96,  the  same  principle  was  ap- 
plied to  a  case  where  a  railroad  company 
took  the  land  without  agreement  and  with- 
out condemnation;  the  court  holding  that, 
where  the  property  is  seized  in  invltum  by 
the  company,  though  constituting  a  trespass, 
yet  the  owner  may  elect  to  regard  the  act 
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of  the  company  as  done  nnder  the  right  of 
eminent  domain,  and  demand  and  recover 
just  compensation;  that  in  such  case  the 
owner  assumes  to  the  company  the  relation 
of  a  vendor  who  sells  real  estate  on  a  credit, 
and  while  he  holds  the  title  equity  will  en- 
force his  claim  against  the  land  as  it  would 
a  vendor's  lien.  See,  also,  Ashley  v.  Little 
Rock,  66  Ark.  801,  19  S.  W.  1058.  This  view 
impresses  us  as  being  eminently  Just,  and 
correct  in  principle,  for  the  transaction  is 
nothing  more  nor  less  than  an  Implied  sale 
of  an  easement  in  the  land,  induced,  it  may 
be  true,  by  the  compulsory  features  of  the 
power  of  eminent  domain,  the  landowner 
knowing  that  he  cannot  prevent  the  taking 
of  his  property  under  such  power,  and  the 
company  knowing  that  it  must  pay  for  It  if 
it  does  take  or  keep  it  Even  where  the 
original  taking  is  tortious,  because  against 
the  consent  of  the  owner,  and  without  con- 
demnation, it  is,  nevertheless,  necessarily 
referable  to  the  power  of  eminent  domain, 
whose  express  provisions,  protected  and  per- 
petuated by  organic  law,  require  that  com- 
pensation be  made  for  the  property  taken. 
The  company  can  have  no  Just  cause  of  com- 
plaint if  the  landowner  ratifies  such  tortious 
taking  by  electing  to  treat  its  possession 
thereunder  as  valid,  and  asking  to  be  com- 
pensated.  U.  S.  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  W5,  5  Sup.  Ct  806;  Cohen  v.  Rail- 
road Co.,  34  Kan.  158, 8  Pac.  138;  Longworth 
V.  City  of  Cincinnati,  4^  Ohio  St.  637,  29  N. 
B.  274.  It  certainly  cannot  expect  that  a 
court  of  conscience  will  permit  it  to  retain 
the  property  under  these  circumstances,  and 
yet  deny  the  owner  the  right  to  subject  such 
property  to  the  payment  of  the  compensa- 
tion rightfully  due  for  it  The  compenssr 
tlon  due  the  owner  Is  always  in  part,  and 
frequently  wholly,  purchase  money  for  a 
perpetual  interest  in,  or  easement  over,  the 
land;  and,  inasmuch  as  equity  always  im- 
plies a  lien  for  the  purchase  price  upon  a 
voluntary  sale  upon  credit  by  the  owner,  it 
should,  for  a  stronger  reason,  imply  one  for 
the  same  purpose  upon  a  compulsory  sale 
under  the  puwer  of  eminent  domain.  The 
defendant  and  its  predecessor  in  the  present 
case  have  received  the  same  rights  and  in- 
terests in  complainants'  property  which  they 
would  have  secured  by  regular  condemna- 
tion proceedings,  1.  e.  the  right  to  the  per- 
petual use  of  the  property  for  the  purposes 
of  their  incorporation;  for,  though  the  com- 
plainants retain  the  legal  title  to  the  land, 
they  cannot  use  it  to  oust  defendant's  pos- 
session. They  have  ratified  such  possession 
by  electing  to  treat  It  as  valid  in  order  to 
enforce  a  lien  for  compensation,  even  if  they 
are  not  (under  the  decisions  in  Railroad  Co. 
V.  Jackson,  21  Pla.  146,  and  Griffin  v.  Rail- 
way Co.,  33  Fla.  606,  15  South.  338)  estopped 
by  acquiescence  from  using  their  legal  title 
to  dispossess  the  defendant  In  cases  of 
this  character  we  think  the  landowner  holds 
the  legal  title  as  security  for  the  payment 


of  the  money  due  him  for  compensation,  and 
that  he  may  resort  to  equity  in  the  first  In- 
stance to  establish  the  amount  of  his  recov- 
ery, and  enforce  the  same  by  charging  the 
company's  interest  in  the  land  and  the  im- 
provements thereon  for  its  payment  3  Pom. 
Eq.  Jur.  9  1260  et  seq.,  and  note  1  on  page 
1941.  Our  statutes  providing  proceedings 
for  ascertaining  the  damages  in  eminent  do- 
main cases  do  not  authorize  the  landowner 
to  begin  the  proceedings.  The  company  only 
can  become  the  actor  thereunder.  They 
therefore  do  not  furnish  an  adequate  and 
speedy  legal  remedy  to  the  landowner  for 
the  collection  of  his  compensation.  The  rem- 
edies by  injunction  and  ejectment  are  not 
available  to  collect  the  damages,  but  only  to 
recover  possession  of  the  property;  and,  ac- 
cording to  our  previous  decisions  cited  above, 
they  would  not  be  available  for  any  purpose 
after  the  landowner  had  acquiesced  In  the 
building  and  operation  of  the  road.  It  is 
true  that  at  law  In  an  action  of  trespass  the 
amount  of  the  landowner's  damages  can  be 
ascertained  and  adjudged  against  the  defend- 
ant, but  the  law  can  neither  declare  that  Its 
award  Is  a  specific  charge  upon  the  land  nor 
enforce  the  Implied  lien  or  equitable  charge 
against  the  specific  property.  This  charge 
upon  the  land,  being  a  creature  of  equity.  Is 
properly  enforced  In  a  court  of  equity.  We 
think  the  third  ground  of  the  demurrer  was 
properly  overruled. 

The  bill  alleges  that  the  original  taking  of 
complainants'  land  occurred  about  eight 
years  before  the  filing  of  the  bill.  As  the  de- 
murrer does  not  present  the  question,  we  do 
not  consider  whether  the  remedy  here  sought 
was  stale,  or  barred  by  limitations. 

3.  We  do  not  think  the  final  decree  was 
Justified  by  the  facts  of  the  bill.  Nor  do 
we  think  that  pasrment  of  compensation  for 
complainants'  property  should  be  coerced 
through  the  medium  of  an  Injunction,  where 
the  complainants  have  for  eight  years  ac- 
quiesced In  the  taking  of  their  property  with- 
out objection,  and  now  ratify  same  by  ask- 
ing to  have  their  damages  assessed  and  en- 
forced as  an  equitable  charge  or  lien  upon 
the  land.  It  has  been  held  by  the  English 
courts  that,  where  a  landowner  has  an  equi- 
table lien  as  security  for  the  purchase  money 
of  lands  acquired  by  railroad  companies  for 
corporate  purposes,  he  may  enforce  such  lien 
In  equity  by  an  order  to  sell  the  property 
covered  by  such  Hen  for  the  payment  of  the 
Hen  Indebtedness,  but  that  an  Injunction 
will  not  be  granted  to  restrain  the  operation 
of  the  company's  road  until  payment  of  the 
amount  due  the  landowner.  Munns  v.  Rail- 
way Co.,  L.  R.  8  Eq.  653;  Lycett  v.  Railway 
Co.,  L.  R.  13  Eq.  261.  This  view  commends 
itself  to  our  Judgment,  especially  in  view  of 
our  previous  decision  In  the  case  of  Railroad 
Co.  v.  Jackson,  21  Fla.  146,— a  case  somewhat 
similar  In  Its  main  facts  to  the  present  one, 
so  far  as  the  relief  by  injunction  Is  concern- 
ed.   We  there  held  that  the  acquiescence  of 
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a  landowner  In  the  megal  taking  of  his  land 
for  a  period  of  nine  months  would  debar  him 
from  an  Injunction  restraining  the  operation' 
of  the  company's  road,  though  he  was  not 
barred  of  other  remedies  to  collect  his  dam- 
ages. 

The  final  decree  of  the  court  below  is  re- 
yersed,  with  instructions  to  ascertain,  either 
from  the  evidence  already  taken  In  the  cause 
or  from  other  evidence  to  be  taken,  if  desired 
by  complainants,  the  amount  of  compensa^ 
tlon  due  complainants,  to  declare  same  a  lien 
upon  the  land  taken,  and  to  decree  a  fore- 
closure of  such  lien  and  sale  of  the  land  In 
default  of  payment  of  the  amount  so  ascer- 
tained, and  for  such  other  and  further  pro- 
ceedings as  may  be  consistent  with  this 
opinion  and  chancery  practice. 

TAYLOR,  0.  J.  (dissenting).  I  am  unable 
to  agree  to  the  conclusions  reached  In  this 
case,  and  I  think  that  the  defendant's  de* 
morrer  to  the  bill  should  have  been  sustain- 
ed, and  the  bill  dismissed,  upon  the  ground 
that  the  complainants  have  a  complete  rem- 
edy at  law,  and  that,  therefore,  there  Is  no 
jurisdiction  in  equity.  The  bill,  in  short,  al- 
leges that  the  complainants  were  the  own- 
ers of  a  certain  tract  of  land,  and  were  in 
the  quiet  and  peaceful  possession  thereof; 
that  the  defendant  railroad  company  wrong- 
fully, and  without  their  sanction  or  consent 
in  any  manner  given,  appropriated  the  same, 
built  its  road  thereon,  and  has  ever  since  oc- 
cupied and  used  it  for  the  purposes  of  Its 
roadway,  without  having  paid  any  compen- 
sation therefor,  and  without  taking  any  steps 
to  condemn  It  under  the  right  of  eminent  do- 
main. The  bill  makes  out  a  pUiin  and  clears 
cut  case  of  a  tortious  trespass  upon,  and 
wrongful  seizure  of,  the  complainants'  land, 
nothing  more  and  nothing  less;  and  in  the 
eyes  of  the  law  It  cannot  be  comprehended 
In  any  other  light  than  that  of  a  tort,  and 
for  such  torts  the  law  courts  afTord  an  am- 
ple and  complete  remedy  in  the  action  of 
trespass  quare  clausum  fregit,  in  which  ac- 
tion this  court  has  held,  In  Railroad  Go.  v. 
Jackson,  21  Fla.  146,  and  in  Railway  Go.  v. 
Lockwood,  88  Fla.  573,  15  South.  327,  that, 
in  a  case  like  this,  the  plaintifT  can  recover 
the  entire  damage  sustained,  Including  the 
value  of  the  land  wrongfully  appropriated. 
In  Railroad  Go.  v.  Jackson,  supra,  this  court, 
following  the  universal  doctrine  held  else- 
where, has  said  that  In  such  cases  of  wrong- 
ful taking  of  lands  by  railroad  companies 
the  owner  does  not  lose  his  title  to  the  Uind, 
but  he  stlU  holds  the  title,  and  occupies  no 
other  status  than  that  of  a  man  whose  prop- 
erty is  trespassed  upon.  The  courts  cannot 
admit  that  such  wrongful  seizure  of  lands 
by  railroad  companies  so  devests  the  owner 
of  his  property  as  that  he  has  nothing  of  It 
left  but  a  bare  lien  that  equity  can  enforce 
In  his  favor.  To  make  any  such  admission 
is  to  assert,  in  the  teeth  of  the  constitution, 
that  the  citizen's  property  can  be  effectually 


appropriated  against  his  consent,  and  with- 
out Just  compensation  being  first  paid  there- 
for. I  cannot  consent  to  the  admission.  On 
the  contrary,  my  view  is  that  the  trespassing 
railroad  company.  Individually  considered, 
acquires  by  its  tortious  taking  no  rightful  in- 
terest in  or  ownership  over  the  land  what- 
soever upon  or  out  of  which  anything  in  the 
nature  of  a  lien  can  spring  or  rest,  but  the 
owner  still  has  the  paramount  right,  title, 
and  Interest  therein  and  thereto;  not  simply 
a  bare  lien  thereon  that  he  has  to  resort  to 
the  courts  to  enforce.  If  it  be  true  that  the 
tortious  taking  does  not  devest  title,  how 
can  a  party  claim  or  enforce  in  his  own  fa- 
vor a  lien  upon  property  to  which  he  already 
has  the  absolute  title,  no  element  of  which 
has  been  taken  from  him  except  that  of  ac- 
tual possession?  At  the  end  of  the  enforce- 
ment of  any  such  supposed  lien  in  the  court 
of  equity,  does  he  acquire  any  other,  stron- 
ger, or  different  right  in  or  title  to  the  land 
taken  than  he  held  before  such  enforce- 
ment? Certainly  not  Such  a  proceeding  is 
but  the  chasing  of  the  title  around  a  circle, 
starting  with  it  admittedly  to  be  in  the  own- 
er, and  ending  by  asserting  it  to  be  still  in 
him.  Without  the  owner's  consent,  there  is 
but  one  way  to  devest  him  of  his  property 
for  public  use.  and  that  Is  by  the  proper  ex- 
ercise of  the  r)ght  of  eminent  domain.  If 
this  Is  not  done,  the  attitude  of  the  railroad 
to  the  owner  Is  that  of  a  tort  feasor,  and  so 
long  as  it  occupies  that  attitude  the  courts 
can  apply  to  it  only  such  remedies  as  the  law 
affords  for  the  redress  of  torts. 


(40   Fla.    154) 
FLBMINO  V.  FLEMING. 
(Supreme  Court  of  Florida.    Jan.  25,  1898.)i 
Appeal. 
An  appeal  entered  during  a  term  of  the 
supreme  court  to  a  day  in  said  term  is  in  viola- 
tion of  the  statute  regulating  such  appeals,  and 
confers  no  jurisdiction  upon  the  appellate  court 
to  hear  the  cause. 
(Syllabus  by  the  Oourt) 

Appeal  from  circuit  court,  Duval  county; 
Rhydon  M.  Call,  Judge. 

Suit  by  Catherine  M.  Fleming  against  Har 
vey  S.  Fleming  for  a  divorce.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Pend- 
ing appeal,  plaintiff  moves  for  an  allowance 
pendente  lite.    Appeal  dismissed. 

Leonidas  B.  Wade,  for  appellant  H.  B. 
Philips,  for  appellee. 

PBR  CURIAM.  This  cause  coming  on  to 
be  heard  upon  a  petition  filed  by  appellee  for 
an  allowance  of  suit  money  and  attorney 
fees  to  enable  her  to  defend  in  this  court  and 
maintain  the  decree  rendered  in  her  favor  in 
the  circuit  court,  and  it  appearing  to  the  court 
that  the  appeal  entered  in  this  cause  was  dur- 
ing the  June  term,  1897,  of  this  court,  to  wit 
on  the  12th  day  of  October,  1897,  to  a  day  in 
said  term,  to  wit  the  3d  day  of  Janua]|j^ 

X  Received  for  publication  May  17,  189S. 


672 


23  SOUTHERN  REPORTER. 


(Fla. 


1898,  In  violation  of  the  statute,  whereby  this 
court  has  acquired  no  Jurisdiction  of  said 
cause  (Samuel  Eddy's  Case,  6  Gush.  28; 
Green  v.  Castello,  85  Mo.  App.  127;  White- 
head V.  Cole,  49  Mo.  App.  428;  Wlscart  t. 
D'Auchy,  3  Dall.  321;  Elliott,  App.  Proc.  § 
128;  2  Enc.  PI.  &  Prac.  p.  16;  Palmer  v. 
Dayton,  4  Cush.  270;  CIssell  v.  Cisseirs  Ex'r, 
77  Mo.  371;  Com.  v.  Dunham,  22  Pick.  11; 
Porter  v.  Qrlsham,  3  How.  (Miss.)  75;  Clark 
V.  Railroad  Co.,  81  Me.  477,  17  Atl.  497;  Hall 
V.  Penny,  13  Fla.  593;  Jackson  v.  Haisly,  27 
Fla.  205,  9  South.  648;  Santom  v.  Ballard, 
133  Mass.  464),  It  is  therefore  ordered  that 
said  petition  be,  and  the  same  is  hereby, 
denied,  and  said  appeal  be  dismissed. 


(40    Fla.    74) 

CJHAMBERLAIN  T.  CLTY  OF  TAMPA  et  al. 

(Supreme  Ctourt  of  Florida.     Feb.  2,  1808.) 

Equitt—Jurisdiction— Municipal  Corporations 

—  Illboal   Acts  —  Injunction  — 

Diversion  of  Funds. 

1.  Courts  of  equity  have  jurisdiction  to  re- 
strain municipal  corporations  and  their  officers 
from  making  unauthorized  appropriations,  or 
otherwise  illegally  or  wrongfully  disposing  of 
the  corporate  funds,  to  the  injury  of  property 
holders  and  taxpayers  in  the  corporation,  and 
a  bill  for  this  purpose  is  properly  brought  by  an 
individual  taxpayer  on  behalf  of  himself  and 
other  taxpayers  in  the  municipality. 

2.  Funds  derived  from  a  tax  levied  by  the 
city  of  Tampa,  "to  meet  the  accruing  interest 
on  any  bonds  which  said  city  shall  have  here- 
tofore issued,  or  shall  hereafter  issue,  in  ac- 
cordance with  law,"  under  authority  of  section 
7,  c  4086,  Acts  1891,  are  in  their  nature  special, 
and,  80  long  as  the  city  has  outstanding  bonds 
upon  which  interest  falls  due  at  stated  inter- 
vals, the  city  has  no  power  to  divert  any  part 
of  such  funds  to  other  purposes  than  the  pay- 
ment of  such  interest;  and  section  10,  c.  3951, 
Acts  1889,  gives  the  city  council  no  power  to 
transfer  any  part  of  this  special  fund  to  the 
general  fund,  or  to  the  waterworks  and  fire 
aeoartment  funds,  of  said  city. 

3.  The  city  of  Tampa  had  no  power  to  trans- 
fer a  surplus  in  a  special  fund,  levied  to  meet 
accruing  interest  on  outstanding  bonds,  to  its 
general  fire  department  and  waterworks  funds, 
where  it  had  already  levied,  collected,  and  dis- 
bursed for  these  latter  purposes  the  maximum 
amounts  allowed  by  its  charter  for  that  year. 

(Syllabus  by  the  Ck>urt) 

Appeal  from  circuit  court,  Hillsborough 
county;    Barron  Phillips,  Judge. 

Action  by  George  T.  Chamberlain  against 
the  city  of  Tampa  and  another  for  injunction. 
Defendants  had  Judgment,  and  plaintiff  ap- 
peals.   Reversed. 

On  July  9,  1S&^  the  appellant  in  his  own 
right  and  on  behalf  of  all  other  taxpayers  of 
the  city  of  Tampa,  filed  his  bill  in  equity 
against  appellees,  in  the  circuit  court  of 
Hillsborough  county.  The  bill  alleged  that 
appellant  was  a  resident,  citizen,  and  tax- 
paj'er  of  the  city  of  Tampa,  owning  certain 
described  real  estate,  besides  other  real  and 
personal  property,  of  the  value  of  $20,(X)0, 
subject  to  taxation  by  said  city,  all  of  which 
had  been  duly  assessed  and  taxed  by  said 
city  for  the  year  1893;   that  said  city  had» 


by  Its  charter,  power  to  levy  taxes  as  fol- 
lows only,  viz.  10  mills  for  general  municipal 
purposes,  6  mills  for  waterworks  and  fire 
protection,  and  in  addition  a  sufl^icient  sum 
to  meet  accruing  interest  on  any  bonds  is- 
sued by  the  city;  that  the  city,  in  1889,  is- 
sued bonds  to  the  amount  of  $100,0(X),  to  run 
20  years,  all  of  which  had  been  sold  and 
were  then  unpaid;  that  said  bonds  drew  in- 
terest at  7  per  cent,  per  annum,  payable 
semiannually;  that  in  1893  the  city  levied  a 
tax  upon  all  real  and  personal  property 
therein,  including  the  property  of  appellant; 
that  said  levy  included  10  mills  for  general 
municipal  purposes,  5  mills  for  waterworks 
and  fire  protection,  and  a  further  tax  of  3 
mills  to  pay  interest  on  aforesaid  bonds; 
that  the  city  is  by  its  charter  prohibited 
from  making  appropriations  in  any  one  year 
for  a  greater  amount  than  it  is  allowed  to 
collect  by  taxes,  and  no  oflicer  of  the  city  can 
draw  a  warrant  on  the  treasurer  except  in 
payment  of  an  appropriation;  that  the  city  had 
exhausted  all  the  money's  collected  by  taxatiou 
for  general  municipal  purposes,  and  there  wai 
then  in  the  treasury  only  money  to  the  credit 
of  the  interest  fund,  which  money  was  levied 
and  collected  for  the  payment  of  interest  un- 
der the  power  given  the  city  to  levy  a  tax  to 
meet  the  accruing  interest  on  the  bonds 
above  mentioned;  that  the  money  in  the 
treasury  could  legally  be  used  for  no  purpose 
other  than  in  paying  interest  on  said  bonds; 
that  McFall  was  the  city's  treasurer,  and 
by  law  was  the  legal  custodian  of  all  its 
moneys;  that  there  was  In  the  city  treasury 
the  sum  of  $2,800  to  the  credit  of  the  interest 
fund,  raised  and  collected  as  aforesaid;  that 
the  city,  having  used  all  the  money  allowed 
by  law  to  be  collected  for  all  other  pur- 
poses save  the  interest  fund,  was  threatening 
to  use  the  money  to  the  credit  of  the  inter- 
est fund  for  general  municipal  purposes,  fire 
protection,  and  sanitation;  that  such  use  was 
illegal  and  unauthorized,  and  would  work 
irreparable  injury  to  appellant  and  other  tax- 
payers of  the  city;  that  the  city  council  had 
ordered  McFall,  Its  treasurer,  to  pay  over  to 
other  funds  of  the  city  said  sum  of  $2,300 
from  the  interest  fund  to  be  drawn  against 
by  the  council  for  other  purposes  than  the 
payment  of  interest;  that  the  interest  fund 
was  a  trust  fund;  that  at  the  time  of  its 
levy,  and  prior  thereto,  it  had  been  appropri- 
ated by  the  legislature  to  the  pasrment  of  In- 
terest alone,  and  that  it  could  be  used  for  no 
other  purpose. 

The  bill  prayed,  among  other  things,  that 
the  city  and  McFall  be  enjoined  and  restrain- 
ed from  using  the  interest  fund  for  any  other 
purpose  than  the  payment  of  interest  on 
bonds  of  the  city  legally  issued. 

Upon  the  filing  of  this  bill  the  court  below 
directed  the  issuance  of  a  writ  of  injunction 
as  prayed.  On  July  15, 1894,  the  city  of  Tam- 
pa filed  its  answer,  admitting  that  appellant 
was  a  resident  property  holder  and  taxpayer 
of  the  city,  aa  all^e^j^^t^ay^^g^j^ 
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was  duly  assessed  and  taxed  by  the  city  for 
the  year  1893;  that  the  city  by  its  charter 
had  power  to  levy  the  taxes  specified  In  the 
bill;  that  the  city  had  issued  bonds  to  the 
amount  of  $100,000,  to  run  20  years,  which 
were  all  then  outstanding  and  unpaid,  draw- 
ing Interest  at  7  per  cent,  per  annum,  pay- 
able semiannually;  that  the  city  was  pro- 
hibited from  making  appropriations  in  any 
one  year  for  a  greater  amount  than  it  was 
allowed  to  collect  by  taxation;  that  no  offi- 
cer could  draw  a  warrant  on  the  treasurer 
except  in  payment  of  an  appropriation;  that 
the  city  had  exhausted  all  moneys  collected 
by  taxation  for  1893  for  general  municipal 
purposes;  that  McPall  was  the  city  treas- 
urer, and  was  by  law  constituted  the  legal 
custodian  of  all  its  money.  Further  answer- 
ing, it  was  alleged  that  the  city  was  charter- 
ed by  act  of  the  legislature  approved  June  2, 
1887;  that,  in  addition  to  the  powers  given 
to  the  city  council  in  its  charter,  the  city  was 
vested  with  all  the  powers  prescribed  by  the 
general  laws  relating  to  municipal  corpora- 
tions; that  by  act  of  the  legislature  approved 
May  31,  1889.  entitled  "An  act  to  provide  for 
the  creation  of  a  board  of  public  works  for 
the  city  of  Tampa,  Florida,  and  prescribing 
its  powers  and  duties,"  it  was  provided, 
among  other  things,  "that  whenever  the 
mayor,  city  council  or  board  of  public  works 
find  that  there  is  a  surplus  in  any  of  the 
special  funds  created  by  the  tax  levy  or  oth- 
erwise, the  city  council  shall  then  have  the 
power  to  carry  the  amount  of  said  surplus  in- 
to the  general  fund  to  be  expended  for  the 
best  interests  of  the  city."  It  was  further  al- 
leged that  there  was  not  at  that  time,  and 
had  not  been  since  189-,  a  board  of  public 
works  in  said  city;  that  all  the  powers  and 
duties  prescribed  by  law  for  the  board  of 
public  works  were  vested  in  and  devolved  up- 
on the  city  council.  Further,  that  at  a  special 
meeting  of  the  city  council  held  August  25, 
1898,  a  resolution  was  passed,  among  other 
things,  as  follows:  "Resolved  by  the  city 
council  of  the  city  of  Tampa  that  for  the  pur- 
pose of  securing  an  equal  and  uniform  rate  of 
taxation,  and  to  pay  the  appropriation  for  the 
current  expense  of  the  city  of  Tampa  for  the 
fiscal  year  beginning  July  1,  1893,  and  ending 
July  1,  1894,  that  there  shall  be  levied  for  gen- 
eral municipal  purposes  a  tax  of  ten  mills  on 
the  dollar  on  all  real  and  personal  property 
in  the  city;  that  there  shall  also  be  levied 
an  additional  tax  of  three  mills  on  the  dollar 
on  the  real  estate  and  personal  property  in 
the  said  city  to  meet  the  accruing  interest  on 
the  bonded  indebtedness  of  said  city  due  re- 
spectively in  December,  1889,  and  June,  1894, 
which  additional  tax  shall  be  collected  in 
cash;  that  there  shall  also  be  levied  an  ad- 
ditional tax  of  five  mills  on  the  dollar  on  the 
real  estate  and  personal  property  in  the  said 
city  for  waterworks  and  fire  protection, 
which  tax  shall  be  collected  in  cash."  That 
the  interest  coupons  due  on  the  dates  men- 
tioned in  said  resolution  had  been  paid,  and 


there  was  then  in  the  hands  of  the  city  treas- 
urer, as  a  part  of  said  interest  fund,  a  sur- 
plus of  $2,300,  or  thereabouts,  left  over  after 
the  payment  of  said  interest  coupons.  That 
no  more  interest  would  be  due  until  Decem- 
ber 30,  1894.  That  provision  would  be  made 
by  the  council  to  meet  the  interest  then  next 
due  out  of  the  taxes  levied  and  collected  for 
the  fiscal  year  beginning  July  1,  1894,  and 
ending  June  80,  1895,  and  that  a  sufficient 
amount  of  taxes  would  be  collected  in  time 
to  meet  such  interest  coupons  due  December 
30,  1894.  It  was  further  alleged  that  there 
was  no  money  in  the  hands  of  the  city  treas- 
urer, or  at  the  disposal  of  the  city  council,  to 
pay  the  running  expenses  of  the  different 
departments  of  the  city  government;  that 
an  ordinance  had  been  duly  passed,  and  an 
election  called  thereunder,  for  the  issuance 
and  sale  of  $350,000  of  additional  bonds  of 
said  city,  the  election  to  be  held  July  14, 
1894;  that  the  council  was  absolutely  with- 
out power  at  that  time  to  raise  money  for 
the  payment  of  running  expenses  of  the 
different  departments  of  said  city  without 
making  use  of  the  surplus  interest  fund; 
that  the  city  contained  a  population  of  over 
16,000,  a  large  proportion  of  which  were 
natives  of  the  island  of  Cuba;  that  there 
was  a  constant  stream  of  travel  between  the 
city  of  Tampa  and  said  Island,  and  at  that 
season  of  the  year  there  was  constant  danger 
of  importation  into  the  city  of  yellow  fever 
and  other  epidemics;  that  the  city  had  no 
system  of  sewerage;  that  it  was  highly  es- 
sential for  the  protection  and  preservation 
of  the  health  of  said  city,  as  well  as  the 
state  at  large,  that  the  city  be  kept  in  good 
sanitary  condition;  that  to  do  so  required  the 
constant  employment  of  a  considerable  body 
of  laborers;  that  city  scrip  was  very  much 
depreciated,  and  the  laborers  employed  in 
the  sanitary  department  were  threatening  to 
quit  work  unless  their  wages  were  paid  in 
money;  that  there  was  no  money  In  the 
hands  of  the  treasurer  or  at  the  disposal  of 
the  city  council  for  the  payment  of  the 
running  expenses  of  the  fire  department;  that 
at  a  special  meeting  of  the  council  held  June 
29,  1894,  a  resolution  was  duly  passed  direct- 
ing the  city  treasurer,  out  of  the  surplus  of 
$2,300,  or  thereabout,  in  his  hands  as  afore- 
said, to  transfer  to  the  sanitary  fund,  or 
pay  to  the  person  properly  authorized  to 
receive  the  same,  the  sum  of  $1,600  for  the 
payment  of  the  running  expenses  of  the 
sanitary  department,  and  to  the  fire  protec- 
tion fund,  or  to  the  person  duly  authorized  to 
receive  the  same,  $800  for  the  payment  of 
the  running  expenses  of  the  fire  department 
of  the  city;  that  it  was  not  only  to  the  in- 
terest of  the  city  that  the  council  be  permit- 
ted to  make  use  of  said  surplus  as  proposed 
by  said,  resolutions,  but  that  it  was  absolute- 
ly necessary  for  the  protection  of  the  lives 
and  property  of  the  citizens  of  said  city  that 
such  action  be  taken.  It  was  further  in- 
stated  by  way  of  de^.u^r^  ^to^^Jll)^l|,it 
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Ibe  appellant  and  those  he  claimed  to  repre- 
sent would  not  be  Injured  by  the  action  of 
the  city  council;  that  the  council  was  Tested 
by  law  with  large  discretionary  powers  over 
the  finances  of  the  city,  and  that  appellant 
was  not  entitled  to  the  relief  prayed,  or  any 
relief,  in  a  court  of  equity. 

After  filing  this  answer,  appellees  moved 
to  dissolve  the  Injunction  previously  granted, 
and  upon  the  hearing  it  was  admitted  by  the 
parties  that  the  tax  for  general  fund  was  col- 
lectible in  city  scrip;  that  there  was  more 
than  enough  scrip  outstanding  to  pay  the  en- 
tire assessment  (for  what  year  is  not  stated); 
that  scrip  was  selling  on  the  street  at  a  dis- 
count of  from  20  to per  cent;  that  prop- 
erty could  not  be  sold  for  taxes  of  18^,  before 
the  first  Monday  in  February,  1895;  that  In- 
terest was  payable  on  December  31,  1894,  to 
the  amount  of  $3,500;  and  that  taxes  for  1894 
could  not  be  levied  before  the  second  meet- 
ing of  the  council,  in  July,  1894.  At  the  hear- 
ing the  aflUdavit  of  appellant's  solicitor  was 
read,  to  the  effect  that  the  sanitation  fund 
of  the  city  of  Tampa  had  warrants  legally 
drawn  against  it  and  outstanding  to  the 
amount  of  $10,000;  that  there  was  an  exist- 
ing indebtedness  against  the  sanitary  appro- 
priation, to  which  fund  the  amount  due 
from  the  interest  fund  was  to  be  credited,  to 
the  amount  of  $700;  and,  further,  that  the 
city  had  operated  Its  sanitary  affairs,  up  to 
the  time  of  making  the  affidavit  (July  12, 
1894),  with  the  exception  of  about  $1,000  hi 
money,  entirely  by  the  use  of  city  scrip.  On 
July  19,  ISO'i,  the  court  made  an  order  dis- 
solving the  temporary  Injunction,  and  from 
this  decree  this  appeal  was  taken  to  our 
January  term,  1895. 

W.  A.  Garter,  for  appellant 

GARTER,  J.  (after  stating  the  facts).  1. 
Gourts  of  equity  have  jurisdiction  to  restrain 
municipal  corporations  and  their  officers  from 
making  unauthorized  appropriations,  or  oth- 
erwise illegally  and  wrongfully  disposing  of 
the  corporate  funds,  to  the  injury  of  prop- 
erty holders  and  taxpayers  in  the  corpora- 
tion, and  a  bill  for  this  purpose  is  properly 
brought  by  an  Individual  taxpayer  on  behalf 
of  himself  and  other  taxpayers  in  the  munici- 
pality. 2  DHL  Mun.  Corp.  9§  914-922;  CJooley, 
Tax'n,  pp.  764-767;  10  Am.  &  Eng.  Enc  Law, 
962;   1  Pom.  Eq.  Jur.  §  260. 

2.  Section  7,  c.  4086,  Act  1891,  provides: 
"The  city  council  of  the  said  city  of  Tampa 
shall  at  their  second  meeting  to  be  held  in 
July,  In  each  year,  or  as  soon  thereafter  as 
may  be  practicable,  ascertain  and  determine 
the  amount  of  money  to  be  raised  by  tax  for 
general  municipal  purposes,  which  shall  not 
be  more  than  ten  mills  on  the  dollar  on  the 
real  estate  and  personal  property  In  i;he  city 
of  Tampa.  The  city  council  may  levy  an  ad- 
ditional tax  of  not  more  than  five  mills  for 
waterworks  and  fire  protection;  and  shall 
further  levy  an  additional  tax  for  a  sufficient 


amonnt  to  m^(^f  ^he  accruing  Interest  on  any 
bonds  which  the  said  city  shall  have  hereto- 
fore issued,  or  shall  hereafter  Issue,  in  ac- 
cordance with  the  law."  Under  its  author- 
ity, the  city  of  Tampa,  in  1898,  levied  taxes 
to  its  utmost  limit  for  general  municipal  pur- 
poses, and  for  waterworks  and  fire  protec- 
tion, viz.  10  mills  for  the  former,  and  5  for 
the  latter,  and,  in  addition,  3  mills  for  a 
special  purpose,  viz.  to  meet  accruing  Interest 
on  bonds.  The  section  quoted  required  the 
council  to  levy  this  additional  tax,  not  at  a 
definitely  fixed  rate,  "but  for  a  sufficient 
amount  to  meet  the  accruing  interest  on  any 
bonds,"  etc.  This  levy  was  required  for  the 
^eclfic  purpose  of  meeting  accruing  Interest 
on  bonds,  and,  so  long  as  the  city  has  out- 
standing bonds  upon  which  Interest  falls  due 
at  stated  Intervals,  the  city  has  no  power  to 
divert  the  money  raised  by  such  levy  to  other 
purposes  than  the  payment  of  such  interest. 
Aside  from  this,  to  sanction  the  proposed  ac- 
tion of  the  city  council  in  the  present  case 
would  be  to  permit  the  city  to  do  indirectly 
that  which  it  Is  forbidden  by  Its  charter  to 
do  directly;  that  is,  to  collect  by  direct  taxa- 
tion more  than  15  mills  for  general  municipal 
purposes  and  for  waterworks  and  fire  protec- 
tion. It  had  already  levied  and  collected  ev- 
ery dollar  that  it  was  authorized  to  collect 
during  the  fiscal  year  for  these  purposes,  and 
it  possessed  no  power  to  enforce  any  further 
contributions  to  those  funds  from  Its  prop- 
erty holders  by  direct  taxation.  To  permit 
it  to  transfer  from  another  fund,  enforced  for 
a  special  purpose,  an  amount  for  the  benefit 
of  those  named  would  be  Indirectly  authoriz- 
ing the  city  to  collect  and  appropriate  taxes 
for  general  purposes  and  for  waterworks  and 
fire  protection  in  excess  of  15  mills.  The 
Injury  to  taxpayers  from  such  a  course  Is  ob- 
vious. With  $2,800  to  the  credit  of  the  in- 
terest fund,  the  tax  for  this  fund  for  1894 
would  have  been  greatly  reduced  from  that 
of  the  previous  year.  The  legislature  never 
intended  that  the  special  levy  for  Interest  on 
bonds  should  be  applied  to  general  purposes, 
or  for  waterworks  or  fire  protection.  It  nev- 
er intended  to  permit  taxes  for  those  last- 
named  purposes,  in  excess  of  15  mills,  to  be 
levied  under  the  guise  of  a  special  Interest 
fund.  It  apears  from  appellees'  answer  that 
the  authorized  levy  was  entirely  Insufficient 
to  meet  the  expenditures  of  the  city,  and  that 
vital  interests  of  the  city  in  matters  of  sani- 
tation and  fire  protection  were  suffering  for 
lack  of  necessary  funds.  These  critical  pe- 
riods will  often  occur  in  corporate  as  well 
as  Individual  affairs  wherever  necessary  ex- 
penditures exceed  possible  Incomes,  but  they 
can  furnish  no  excuse  for  a  municipal  corpo- 
ration to  divert  its  revenues  from  their  legiti- 
mate purpose  to  another  not  authorized  by 
law,  however  beneficial  or  meritorious.  The 
city  council  is  invested  with  a  large  discre- 
tion in  administering  the  city's  financial  af- 
fairs, but  this  discretion  does  not  authorize 
them  to  divert  taxes,  set  aside  by  Iti 


set  aside  by  its , charter 
Digitized  by  VjOiJ V  LC 


na.) 


STATE  V.  MALONE. 


575 


for  a  special  purpose,  to  other  purposes,  so 
long  as  the  special  purpose  exists,  without 
legislative  sanction.  State  t.  Hopkins,  12 
Wash.  602,  41  Pac.  906. 

The  appellees,  in  the  answer  filed  in  .the 
court  below,  insist  that  the  $2,300  sought  to 
be  transferred  to  tbe  sanitation  and  the  wa- 
terworks and  fire-department  funds  was  a 
surplus  in  a  special  fund,  contemplated  by 
section  10,  c.  8951,  Act  1889,  and  for  that 
reason  properly  transferable  by  the  council. 
The  appellant's  counsel  contends  that  this  act 
was  repealed  by  chapter  3950,  Act  1889,  and 
chapter  4084,  Act  1891.  The  act  referred  to 
is  quoted  in  full  in  City  of  Tftmpa  y.  Salomon- 
son,  35  Pla,  446,  17  South.  681,  and  it  was 
there  held  that  neither  of  the  acts  referred 
to  repealed  it  This  act  created  a  board  of 
public  works  for  the  city  of  Tampa,  with 
certain  powers  and  duties,  but  it  was  given 
no  authority  whatever  over  any  taxes  levied 
for  the  Interest  fund,  nor  was  it  invested 
with  any  duties  regarding  any  outstanding 
bonds,  or  interest  due  or  to  become  due 
thereon.  Its  duties  related  principally  to 
public  improvements,  and  by  section  9  of  the 
act  it  was  required  to  submit  to  the  council, 
on  or  before  a  fixed  day  in  each  year,  an 
itemized  estimate  of  the  amount  of  money 
necessary  and  advisable  to  spend  in  the  exe- 
cution of  its  duties  for  the  ensuing  year,  giv- 
ing estimates  of  expenditures,  specifying  for 
what  department  required,  as  streets,  sewers, 
public  buildings,  waterworks,  fire  depart- 
ment, etc.  The  next  section  (10)  Is,  in  part, 
as  follows:  "It  shall  be  the  duty  of  the 
mayor  and  city  council.  In  their  annual  levy 
of  taxes,  to  make  such  levy  as  in  their  Judg- 
ment shall  be  necessary  and  advisable  for 
expenditures  under  the  direction  of  the  board 
of  public  works,  and  the  amount  so  levied  or 
raised  from  taxes,  bonds  or  other  sources, 
shall  be  collected  and  carried  to  the  credit  of 
the  board  of  public  works,  and  shall  not  be 
diverted  from  said  board,  or  be  used  by  the 
mayor  and  city  council  for  any  other  pur- 
pose, but  the  same  shall  remain  as  a  separate 
fund  in  the  hands  of  the  treasurer  of  the 
city.  •  •  •  The  board  shall  not  divert  the 
tax  levy  of  the  mayor  and  city  council  from 
the  purposes  or  departments  for  which  it  was 
levied:  provided,  however,  that  whenever 
the  mayor,  city  council  and  board  of  public 
works  find  that  there  Is  a  surplus  In  any  of 
the  special  funds  created  by  the  tax  levy  or 
otherwise,  the  city  council  shall  then  have 
^he  power  to  carry  the  amount  of  said  surplus 
mto  the  general  fund,  to  be  expended  for  the 
best  interests  of  the  city."  A  cursory  read- 
ing of  this  section  will  show  that  it  deals 
solely  with  those  funds  which  are  under  the 
control  of  the  board  of  public  works,  and 
which  have  been  levied  or  si>eclally  set  apart 
to  this  board,  or  some  department  under  Its 
control.  It  has  no  reference  to  the  Interest 
fund,  because  this  fund  was  not  to  be  under 
the  control  of  this  board.  It  does  not,  there- 
fore, confer  authority  upon  tbe  city  council  to 


transfer  a  surplus  In  the  special  Interest  fund 
to  the  general  fund,  but  only  the  surplus  of 
those  special  funds  which  are  under  the  con- 
trol of  the  board  of  public  works. 

The  decree  dissolving  the  injunction  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  consistent  with  equity  practice 
and  this  opinion. 


(40  Fia.   12&; 
STATE  ex  rel.  RHEINAUEB  v.  MALONE; 
Judge. 

(Supreme  Court  of  Florida.     Feb.  2,  189a) 

Pbohibitio^— Whek  Ukantbd— Assumption  ow 
authokitt. 

The  writ  of  prohibition  Is  not  granted  ex 
deblto  justiti^e,  but  rests  in  the  sound  discre- 
tion of  the  court.  Its  proper  function  is  to  con- 
fine inferior  courts,  in  the  exercise  of  their  pow- 
ers, within  the  limits  fixed  by  law,  and  is  nev- 
er allowed  to  usurp  the  office  of  a  writ  of  er- 
ror, or  an  appeal.  A  distinction  exists  between 
the  assumption  of  jurisdiction  to  which  the 
court  has  no  legal  claim,  and  the  mere  erroneous 
exercise  of  a  jurisdiction  with  which  it  is  invest- 
ed. In  the  former  case  prohibition  is  the  prop- 
er remedy,  but  in  the  latter  the  error  can  only 
be  corrected  by  appellate  proceeding. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  relation  of 
Charles  Rhelnauer,*for  a  writ  of  prohibition 
against  John  W.  Malone,  judge  of  the  cir- 
cuit court  of  the  Second  judicial  circuit  of 
Florida.    Denied. 

Geo.  P.  Raney,  for  relator. 

PBR  CURIAM.  From  the  suggestion  filed 
In  this  court  for  a  writ  of  prohibition,  it  ap- 
pears: That  in  August,  1897,  the  state  of 
Florida,  using  the  name  of  the  Honorable 
W.  D.  Bloxham,  as  governor,  instituted  a 
suit  in  an  action  of  covenant  against  Charles 
Rheinauer  In  the  circuit  court  of  the  Second 
judicial  circuit  for  Leon  county,  and  caused 
a  writ  of  summons  ad  respondendum  to  be 
Issued  from  said  court,  addressed  to,  all  and 
singular,  the  sheriffs  of  the  state;  command- 
ing that  said  Rheinauer  be  summoned  to  be 
and  appear  before  the  Judge  of  said  circuit 
for  said  county  on  the  1st  day  In  September, 
1897,  to  answer  the  Honorable  W.  D.  Blox- 
ham, suing  as  aforesaid.  That  said  writ  was 
placed  in  the  hands  of  the  sheriff  of  Marion 
county,  Fla.,  for  service,  and  was  served  by 
said  sheriff  on  Rheinauer  on  the  21st  day  of 
August,  1897,  In  Marlon  county,  Fla.  That 
the  declaration  In  said  cause  was  filed  Sep- 
tember 1,  1897,  alleging  that  said  Charles 
Rheinauer  on  the  3d  day  of  December,  1892, 
by  his  writing  obligatory,  sealed  with  his 
seal,  acknowledged  himself  held  and  firm- 
ly bound  unto  Francis  P.  Fleming,  governor 
of  Florida,  and  his  successors  In  office.  In 
the  penal  sum  of  $15,000;  such  writing  ob- 
ligatory being  subject  to  a  certain  condition, 
to  the  effect  that  when  one  Clarence  B.  Col- 
lins, who  was  then  about  to  be  commission- 
ed by  the  governor  as  treasurer  of  said  state, 
should  render  a  correct  and  faithful  account 
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of  all  moneys  that  might  come  into  his  pos- 
session or  custody  by  virtue  of  his  said  office, 
and  faithfully  execute  and  perform  all  the 
duties  of  his  said  office  as  prescribed  by  law» 
then  said  obligation  to  be  void,  but  other- 
wise to  remain  in  full  force  and  virtue.  And 
that  said  bond  was  then  and  there  approved 
by  the  governor,  and  said  Collins  commis- 
sioned as  treasurer  of  the  state  for  a  term  of 
four  years  from  the  first  Tuesday  after  the 
first  Monday  In  January,  1893,  and  he  then 
entered  upon  the  discharge  of  the  duties  of 
his  said  office.  Various  breaches  of  the  cove- 
nants and  conditions  of  said  bond  are  alleged 
in  the  declaration,  as  shown  by  the  sug- 
gestion, the  recital  of  which  is  not  neces- 
sary in  this  proceeding. 

The  suggestion  shows  that,  at  the  time  of 
filing  the  praecipe  for  summons  in  the  action, 
plaintiff  also  filed  an  affidavit  made  by  the 
Attorney  general  of  the  state,  to  the  effect 
that  such  suit  was  brought  in  good  faith  in 
the  county  where  the  cause  of  action  ac- 
crued, and  with  no  intention  to  annoy  the 
defendant  It  is  further  made  to  appear 
that  Rheinauer  entered  a  special  appearance 
in  the  cause  for  the  purpose  of  moving  to 
quash  and  set  aside,  and  having  adjudged 
illegal,  the  service  of  said  writ  of  summons 
on  him,  and  thereafter,  before  any  other  pro- 
ceedings were  had  in  said  cause,  he  entered, 
upon  said  appearance,  his  motion  to  quash 
and  set  aside  the  service  so  made  of  said 
writ  of  summons,  upon  the  ground  that  the 
only  service  upon  him  was  made  in  Marion 
county,  which  county  was  without  the  terri- 
torial limits  of  the  Second  Judicial  circuit 
of  Florida,  and  not  within  the  Jurisdiction  of 
said  court;  that  said  motion,  coming  on  to  be 
heard,  was  overruled  by  the  Honorable  John 
W.  Malone,  Judge  of  the  Second  Judicial  cir- 
cuit, sitting  in  and  for  Leon  county,  on  the 
14th  day  of  January,  1898,  and  Rheinauer, 
petitioner,  was  allowed  until  the  7th  day  of 
February,  1898,  to  plead  therein  as  he  might 
be  advised.  It  is  also  further  suggested  that 
the  contention  made  by  petitioner  in  support 
of  his  motion  was  that  the  statute  of  the 
state  of  Florida  authorizing  the  service  of 
such  writs  in  such  actions,  outside  the  ter- 
ritorial limits  of  the  Judicial  circuit  in  or 
from  which  it  may  have  issued,  was  uncon- 
stitutional, null,  and  void,  and  the  service  on 
petitioner  was  ineffectual  to  give  the  court 
Jurisdiction  of  the  cause,  or  of  the  person  of 
the  defendant,  which  contention  was  resist- 
ed by  the  plaintiff,  and  overruled  by  the  said 
Judge.  A  writ  of  prohibition  is  prayed,  to  be 
directed  to  the  Honorable  John  W.  Malone, 
Judge  of  the  said  circuit,  commanding  him  to 
desist  from  taking  any  further  proceedings 
in,  or  otherwise  entertaining  Jurisdiction  of, 
said  cause  against  petitioner. 

In  the  case  of  McConiha  v.  Guthrie,  21  W. 
Va.  134,  it  is  said,  in  speaking  of  the  writ  of 
prohibition,  that  "it  is  an  original  remedial 
writ,  and  is  the  remedy  afforded  by  the 
common  law  against  encroachments  of  Juris- 


diction by  inferior  courts,  and  is  used  to 
keep  such  courts  within  the  limits  and 
bounds  prescribed  for  them  by  law,  and 
should  therefore,  in  all  proper  cases,  be  ap- 
plied without  hesitation.  But  it  does  not  lie 
for  errors  or  grievances  which  may  be  re- 
dressed, in  the  ordinary  course  of  Judicial 
proceedings,  by  appeal  or  writ  of  error.  It 
is  a  fundamental  principle,  and  one  which 
will  be  strictly  enforced,'  that  this  writ  is 
never  allowed  to  usurp  the  functions  of  a 
writ  of  error  or  certiorari,  and  can  never 
be  employed  as  a  process  for  the  correction 
of  errors  of  inferior  tribunals.  The  courts 
will  not  permit  a  writ  which  proceeds  upon 
the  ground  of  an  excess  or  usurpation  of  Ju- 
risdiction to  become  an  Instrument  itself  of 
usurpation,  or  be  confounded  with  a  writ 
of  error,  which  proceeds  upon  the  ground 
of  error  in  the  exercise  of  a  Jurisdiction 
which  is  conceded.  It  does  not  Ue  to  prevent 
a  subordinate  court  from  deciding  erroneous- 
ly, or  from  enforcing  an  erroneous  Judgment, 
in  a  case  in  which  it  has  a  right  to  ad- 
judicate. In  the  application  of  the  principle, 
it  matters  not  whether  the  court  below  has 
decided  correctly  or  erroneously;  its  Juris- 
diction of  the  matter  In  controversy  being 
conceded,  prohibition  will  not  lie  to  prevent 
an  erroneous  exercise  of  that  Jurisdiction." 
The  court  say  in  Leonard  v.  Bartels,  4  Colo. 
95,  that  a  writ  of  prohibition  "is  not  granted 
ex  debito  Justitiae,  but  rests  in  the  sound  dis- 
cretion of  the  court  It  la  a  prerogative 
writ,  used  with  great  caution,  where  the  or- 
dinary remedies  provided  by  the  law  are  not 
applicable  or  adequate.  It  is  never  allowed 
to  usurp  the  office  of  a  writ  of  error,  or  an 
appeaL  It  is  used  to  confine  Inferior  courts, 
in  the  exercise  of  their  powers,  within  the 
limits  fixed  by  the  law.  A  clear  distinction 
is  made  by  the  authorities  between  the  as- 
sumption of  a  Jurisdiction  to  which  the  court 
has  no  legal  claim,  and  the  mere  erroneous 
exercise  of  a  Jurisdiction  with  which  the 
court  Is  Invested.  If  the  inferior  court  has 
Jurisdiction  of  the  subject-matter,  a  mistak- 
en exercise  of  that  Jurisdiction,  or  of  its 
acknowledged  powers,  will  not  Justify  a  re- 
sort to  the  extraordinary  remedy  by  prohi- 
bition. There  must  be  excess  of  Jurisdic- 
tion, and  not  mere  error  in  the  exercise  of 
a  Jurisdiction  which  is  conceded."  In  the 
case  of  Mines  d'Or  de  Quartz  Mountain  So- 
ci6t6  Anonyme  v.  Superior  Court  of  Fresno 
Co.,  91  Cal.  101,  27  Pac.  532,  It  was  heW  that 
where  a  court  had  Jurisdiction  of  the  sub- 
ject-matter of  an  action,  and  had  ordered 
that  summons  be  served  upon  defendants  by 
publication,  the  question  as  to  whether  it 
acquires  Jurisdiction  over  the  defendants  so 
served  is  one  which  the  court  had  authority 
to  pass  upon,  and  a  writ  of  prohibition  will 
not  lie  to  restrain  the  court  from  further 
proceeding  in  the  action  until  the  defendants 
should  personally  appear,  or  be  personally 
served  with  summons,  on  the  alleged  ground 
that  the  ca«e  U  ^i^.l^'SF^m^l^'' 
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publication  of  summons.  The  same  court 
held  in  Agassiz  v.  Superior  Court,  00  Cal.  101, 
27  Pac.  49,  that  the  fact  that  a  question  of 
Jurisdiction  of  the  defendant  is  incidentally 
raised  in  an  action  does  not  present  a  suffi- 
cient cause  for  granting  a  writ  of  prohibi- 
tion. Also,  State  y.  Cory,  35  Minn.  178,  28 
N.  W.  217;  People  v.  Russel,  19  Abb.  Prac. 
136.  The  trend  of  the  decisions  in  this 
state  Is  the  same  as  in  the  cases  to  which 
reference  is  made.  Sherlock  v.  City  of  Jack- 
sonville, 17  Fla.  93;  State  v.  Smith,  32  Fla. 
476,  14  South.  43;  State  v.  Hocker,  33  Fla. 
283,  14  South.  686. 

Nothing  in  the  suggestion  filed  excludes 
the  idea  that  the  Judge  of  the  Second  Judi- 
cial circuit  had  Jurisdiction  of  the  subject- 
matter  InvolTed  in  the  suit  between  the  gov- 
ernor, in  behalf  of  the  state,  and  the  peti- 
tioner, Rheinauer.  The  affidavit  filed  by  the 
attorney  general  at  the  institution  of  the 
suit  indicates  the  accrual  of  the  cause  of  ac- 
tion in  Leon  county,  and  this  is  not  ques- 
tioned by  the  objections  made  by  petitioner. 
On  the  service  had  upon  him,  petitioner  ques- 
tioned, by  the  motion  to  quash,  the  rightful 
acquisition  of  Jurisdiction  over  his  person, 
but  was  met  with  an  adverse  ruling  on  his 
motion  invoking  the  action  of  the  court 
thereon;  and  the  decision  of  the  court  was 
within  the  sphere  of  its  Jurisdiction  over 
the  matter.  If  it  be  conceded  that  the  deci- 
sion was  wrong,— which  is  not  intimated,— 
it  would  alf ord  no  ground  for  the  issuance  of 
a  writ  of  prohibition,  as  the  remedy  to  cor- 
rect such  an  erroneous  ruling  is  plain  and 
adequate,  by  writ  of  error  after  final  Judg- 
ment, should  one  be  rendered  against  peti- 
tioner. 

The  suggestio;i  shows  no  sufficient  cause 
to  authorize  the  issuance  of  a  writ  of  prohi- 
bition, and  the  application  therefor  is  denied. 


POLLOCK  et  al.  v.  BUTLER  et  al. 
(Supreme  Court  of  Mississippi.  May  23,  1898.) 
Fbaudulknt  Convbtance— Bona  Pidb  Oraktbb. 
L.  &  Son,  who  had  previously  been  doing 
a  small  business,  moved  into  a  lar^e  store, 
formerly  occupied  by  one  of  the  claimants, 
and  thereafter  purchased  a  large  stock  of 
goods,  which  they  suddenly  advertised  for  sale 
at  and  below  cost,  and  then  offered  to  sell  the 
balance  to  claimants  for  35  cents  on  the  dollar. 
An  inventory  was  taken,  and  the  goods  bought 
by  claimants,  without  examining  either  the 
goods  or  inventory,  or  without  any  bill  of  sale; 
the  words,  "Received  payment.  L.  &  Son,'* 
being  written  at  the  bottom  of  the  inventory. 
Held,  that  such  facts  were  sufficient  to  put 
claimants  upon  inquiry,  which  would  have 
disclosed  the  fraudulent  intent  of  L.  &,  Son 
in  selling  the  goods,  and  that,  where  claimants* 
testimony  was  conflicting,  they  would  not  be 
bona  fide  purchasers,  and  could  not  hold  the 
property  against  attaching  creditors. 

Appeal  from  circuit  court.  Hinds  county; 
Robert  Powell,  Judge. 

Action  by  Pollock  &  Bernheimer  against 
Llndheim  &  Son.  From  a  Judgment  award- 
ing attached  property  to  claimants,  John 
23SO.-37 


Butler  and  another,  plahitifTs  appeal.    Re- 
versed. 

Pollock  ft  Bernheimer  attached  Lindheifii 
ft  Son,  and  the  stock  of  goods  seized  under 
the  attachment  was  claimed  by  Brechetto 
and  Butler.  There  was  Judgment  by  de- 
fauu  against  Llndheim  ft  Son.  On  the  trial 
of  the  claimants'  issue,  the  evidence  of  the 
fraudulent  intent  of  Lindheim  &  Son  was 
overwhelming,  and  the  only  question  was 
as  to  whether  Brechetto  and  Butler  were 
bona  fide  purchasers  for  value,  without  no- 
tice. The  evidence  showed  that  M.  Lind- 
heim was,  prior  to  September,  1896,  clerk- 
ing in  ^  store.  In  September,  1896,  he  went 
into  business  in  a  small  way  with  his  son. 
They  occupied  a  small  store  house,  and 
Brechetto  occupied  a  much  larger  one,  next 
to  them.  About  seven  months  afterwards, 
Llndheim  ft  Son  moved  into  the  large  house 
of  Brechetto,  and  in  September,  1897,  pur- 
chased a  large  stock  of  goods,  and  continued 
to  buy  goods  in  large  quantities  until  in 
November,  when  they  sold  out  to  claimants. 
Brechetto  was  an  Italian  fruit  dealer,  and 
Butler  was  a  butcher,  whose  shop  was  Just 
across  the  street  from  Lindheim  ft  Son. 
Llndheim  ft  Son  sent  out  flaming  advertise- 
ments, and  sold  goods  at  and  below  cost 
They  sold  a  great  many  goods,  and  some  to 
other  merchants  In  Job  lots.  Llndheim  ft 
Son  owed  one  A.  J.  Lewis  some  money,  and 
Lewis  began  to  get  uneasy  about  it,  and  ask- 
ed Brechetto  to  watch  them  for  him,  and 
report  anything  suspicions,  which  Brechetto 
agreed  to  do.  About  10  days  after  this  in- 
terview with  Lewis,  Brechetto  received  an 
ofFer  from  Lindheim  ft  Son  to  sell  out  to 
him.  They  had,  a  few  days  previous,  of- 
fered to  sell  to  Butler.  Brechetto  went  to 
Butler,  and  informed  him  of  the  offer  made 
him,  and  was  instructed  by  Butler  to  accept 
it,  and  they  would  go  into  partnership.  He 
told  Brechetto  that  he  had  ^1,900  at  home, 
and  they  arranged  to  borrow  the  balance 
from  Mr.  Lewis.  They  took  Lindheim*s 
word  for  what  the  stock  of  goods  amount- 
ed to.  Lindheim  would  not  accept  checks, 
but  required  cash.  Brechetto  had  some  mon- 
ey in  Vicksburg,  and  offered  his  check  for 
it,  but  that  was  declined.  They  testified 
that  they  paid  65  cents  on  the  dollar,  but 
Llndheim  had  offered  his  stock  the  same 
day  at  35  cents  on  the  dollar.  Brechetto 
went  to  see  Mr.  Lewis,  to  borrow  the  money 
to  purchase  the  goods;  and  Mr.  Lewis  sent 
word  by  Brechetto  to  Lindheim  that,  unless 
his  debt  was  paid  at  once,  he  would  at- 
tach; and  this  debt  was  arranged,  and  Lewis 
lent  Brechetto  some  money  to  make  the  pur- 
chase. Mr.  Lewis  testified  that  Brechetto 
was  in  great  haste,  stating  that  he  was 
looking  for  some  one  on  the  train  that  morn- 
ing who  would  get  ahead  of  him.  The 
ti*ade  was  concluded  in  about  one  hour,  and 
then  the  purchasers  footed  the  taventory 
of  the  goods,  and  it  amounted  to  $8,300. 
Neither   of   the   purchasers    examined    the 
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stock,  or  looked  over  the  inyentory,  or  made 
any  calculations,  before  the  trade  was  con- 
summated. No  bill  of  sale  was  made,  but 
at  the  bottom  of  the  inventory  was  written: 
"Received  payment.  M.  Lindhelm  &  Son." 
The  amount  paid  was  not  specified.  Lind- 
helm and  his  family  left  in  a  few  days, 
.  and  were  last  heard  of  in  South  Africa.  On 
the  trial  of  the  claimants'  issue,  there  was  a 
verdict  and  Judgment  for  claimants.  Plain- 
tiffs* motion  for  a  new  trial  was  overruled, 
and  they  appealed. 

Galhoon  &  Green,  Brame  &  Alexander,  and 
T.  H.  Barrett,  for  appellants.  Wells  & 
Groom,  for  appellees. 

WHITFIELD,  J.  Without  noticing  other 
errors,  we  go  at  once  to  the  heart  of  the 
matter,  and  say  that,  on  the  testimony  in 
this  record,  the  verdict  for  the  claimants 
cannot  be  permitted  to  stand.  It  is  incred- 
ible that  the  claimants  were  not  In  pos- 
session of  knowledge  of  facts  putting  them 
on  inquiry,  which,  if  pursued  with  any  dili- 
gence, would  have  disclosed  the  outrageous 
fraud  purposed  and  practiced  by  Lindheim 
&  Son.  Positive  denial  of  knowledge  of  such 
intent,  were  it  consistently  supported,  would 
leave  us  unwilling  to  disturb  the  verdict 
But  the  testimony  of  the  claimants  is  self- 
contradictory  and  hopelessly  conflicting. 
Good  faith  and  fair  dealing  cannot  be  madie 
to  consist  with  the  case  made  by  this  rec- 
ord. Courts  have  no  means  of  ascertaining 
mental  intent,  save  from  the  conduct  which 
manifests  it,  and  the  testimony  of  the  par- 
ties. And  when  the  testimony  of  the  par- 
ties is  self -contradictory,  and  contradictory 
each  of  the  other,  in  vital  matters,  the  court 
must  look  with  care  to  the  circumstances. 
So  doing  here,  and  with  strong  disposition 
to  uphold  the  finding  of  a  Jury  whenever 
reasonably  possible,  we  are  compelled  in  this 
case  to  reverse  the  Judgment,  set  aside  the 
verdict,  and  remand  the  cause. 


(76  Min.   928) 

BRABHAM  et  al.  v.  DAY. 
(Supreme  Court  of  Mississippi.  May  23,  1898.) 
Deeds— Tenants  in  Common. 
A  deed  conyeying  land  to  a  certain  person 
"and  her  children,"  where  there  were  children 
in  esse,  vests  a  fee  in  such  person  and  her 
children  as  tenants  in  common,  under  Code,  8 
2441. 

Appeal  from  chancery  court,  Amite  county; 
Claude  Pintard,  Chancellor. 

Action  by  H.  D.  Day  against  Theodore 
Brabham  and  another.  From  a  Judgment 
overruling  demurrers  to  the  complaint,  de- 
fendants appeal.     Afilrmed. 

Appellee  filed  his  original  bill  in  the  chan- 
cery court  of  Amite  county  against  the  appel- 
lant Brabham,  and  then  his  amended  bill 
making  the  appellant  McDowell  a  party  de- 
fendant to  this  suit;  and  also  made  an  ex- 
hibit to  his  said  pleadings  a  copy  of  a  certain 


deed,  which  is  as  follows:  *1n  consideration 
of  $480,  we  convey  and  warrant,  release  and 
quitclaim,  to  Eliza  Day  and  her  children  our 
right,  title,  interest,  and  daim  in  or  to  the  fol- 
lowing described  land,  viz.:  The  N.  W.  % 
of  S.  W.  %  S.  86,  N.  %  of  S.  E.  %  S.  35,  S.  % 
of  N.  E.  %  S.  35,  S.  W.  %  of  N.  W.  %  S.  36, 
T.  1,  range  4  east,  containing  240  acres,  morb 
or  less,  and  lying  and  being  in  the  county 
of  Amite,  and  state  of  Mississippi.  Witness 
our  signatures  this  15th  day  of  September, 
1885,"~which  deed  is  .signed  and  acknowl- 
edged by  the  grantors.  The  pleadings  on 
the  part  of  appellee  cliarge  that  H.  D.  Day 
Was  six  years  old  at  the  time  of  the  execution 
of  the  above  deed,  and  that  he  was  then  and 
is  now  the  only  child  or  children  of  his  moth- 
er, Eliza  Day,  who  is  alleged  to  be  now  Eliza 
Gill,  "living  or  in  being";  that  he  is  now  tho 
only  child  of  his  mother,  and  was  the  only 
child  of  his  mother  at  a  certain  date,  which 
is  not  given,  when  his  mother  conveyed  all 
of  said  land  to  the  appellant  T.  H.  McDowell; 
that  McDowell  has  executed  to  the  appellant 
Brabham  a  bond  for  title  to  said  land,  and 
that  Brabham  is  now  in  possession  of  said 
land,  and  has  been  for  the  past  five  years; 
that  the  rental  value  of  said  land  is  $150  per 
annum;  and  that  he  is  desirous  of  reducing 
his  interest  in  said  land  to  his  own  control, 
etc.,  and  prays  for  a  decree  of  partition,  for 
the  cancellation  of  the  deed  of  McDowell  to 
petitioner's  interest  in  the  land  as  a  cloud 
upon  his  title,  and  that  the  equities  of  Brab- 
ham be  canceled,  and  for  an  account  and  d^ 
cree  for  his  interest  in  the  rents  and  profits 
of,  and  possession  of,  the  land.  The  appel- 
lants filed  their  separate  demurrers  to  the 
bill  of  complaint.  The  court  below  overruled 
both  of  these  demurrers,  and  from  this  de- 
cree this  appeal  is  prosecuted. 

McLaurin  &  McKnight,  for  appellants.  M. 
H.  Wllkhison,  for  appellee. 

TERRAL,  J.  The  question  propounded  in 
this  case  is  the  construction  of  the  following 
words  in  a  conveyance  of  land,  to  wit:  "to 
Eliza  Day  and  her  children;'*  one  side  con- 
tending for  a  fee  in  Eliza  Day,  and  the  other 
side  insisting  that  H.  D.  Day,  now,  as  at  the 
time  of  the  conveyance,  the  only  child  of 
Eliza  Day,  is  a  tenant  in  common  with  Eliza 
Day  of  the  lands  conveyed.  We  think  that 
the  plain  and  obvious  interpretation  of  the 
words  of  the  conveyance  vest  a  fee  in  Eliza 
Day  and  H.  D.  Day  as  tenants  in  common, 
the  words  "and  her  children"  being  but  a 
deslgnatio  personam.  In  Mason  v.  Clarke,  17 
Beav.  131,  Sir  John  Romilly,  the  master  of 
the  rolls,  said:  "I  think  it  may  be  said  gen- 
erally that  where  a  testator  gives  property 
to  a  parent  and  his  children  simpliciter,  and 
there  are  children  In  existence,  the  children 
and  the  parent  take  the  property  together, 
either  as  Joint  tenants  or  as  tenants  in  com- 
mon, according  to  the  words  of  the  will.'* 
Our  statute  (section  2441)  construes  such  con- 
veyances  to  create  ^^j^|^^^^api^^{£his 
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rale  of  interpretation  is  indorsed  by  29  Am. 
Sc  Eng.  Enc.  Law,  508,  where  many  anthor- 
itles  are  cited.  A  like  rale  of  construction 
exists  in  the  case  of  deeds;  8  Am.  &  Eng. 
Enc.  Law,  232,  and  notes.  This  is  the  view 
taken  by  the  learned  chancellor  in  the  conrt 
below,  and  the  judgment  there  is  afiirmed. 


PERKINS  V.  STATE. 
(Supreme  C!ourt  of  MississippL    May  16,  1888.) 

MUBDBR^EyiDBHCB. 

On  a  conyiction  for  the  murder  of  H.,  the 
evidence  showed  that  defendant  had  guarded 
her,  preTious  to  her  disappearance,  she  being 
suspected  of  having  smallpox;  that  five  days 
thereafter  the  body  of  a  woman,  with  the  skull 
crushed,  was  found  near  a  railroad  track  so  de- 
composed that  recognition  was  impossible;  near 
by  were  two  pieces  of  bloody  plank,  and  a  valise 
containing  some  letters  addressed  to  H.;  that 
defendant  and  H.  were  seen  near  the  place 
where  the  body  was  found  on  the  night  she 
disappeared.  Hdd,  that  this  evidence  was  not 
sufficient  to  exclude  every  other  reasonable 
hypothesis  except  the  guilt  of  the  defendant, 
and  therefore  woald  not  sustain  a  conviction. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; E.  O.  Sykes,  Judge. 

Andrew  Perkins  was  convicted  of  murder, 
and  appeals.    Reversed. 

The  evidence  for  the  atate  was  that  ap- 
pellant was  left  to  guard  Anne  Hughes,  as 
she  was  suspected  of  having  smallpox,  for 
several  days  in  the  latter  part  of  August  and 
the  first  part  of  September,  1897.  She  dis* 
appeared  on  Tuesday  night,  and  on  the  Sun- 
day following,  September  5th,  a  woman  was 
found  dead  about  seven  miles  from  Colum- 
bus, where  defendant  and  Anne  Hughes  liv- 
ed. The  body  was  decomposed,  and  she 
was  not  recognized  by  any  of  the  members 
of  a  coroner's  Jury  at  an  inquest  held  Sun- 
day, but  a  valise  was  found  near  the  body 
in  which  were  several  letters  addressed  to 
Anne  Hughes.  The  body  was  lying  about 
30  or  40  feet  from  a  railroad,  in  some  grass, 
and  two  pieces  of  plank,  both  bloodied, 
were  lying  near  by,  and  the  skull  of  the 
dead  woman  had  been  crushed.  Anne 
Hughes  had  disappeared,  but  no  one  knew 
X)ositively  whether  she  was  dead  or  not 
One  witness  testified  that  he  saw  Anne 
Hughes  and  appellant  together  not  very  far 
from  where  the  dead  woman  was  found,  on 
the  Tuesday  night  that  Anne  Hughes  dis- 
appeared, and  that  Anne  Hughes  had  some 
money,— about  $14.  Appellant  was  relieved 
from  his  guard  duty  in  the  morning  before 
Anne  disappeared,  and  another  man  guard- 
ed her  the  remainder  of  that  day,  and  re- 
mained on  guard  all  Tuesday  night,  but 
when  he  went  to  wake  Anne  Hughes  up 
next  morning  she  was  gone.  Defendant's 
motion  for  a  new  trial  was  overruled,  and 
he  appealed. 

S.  M.  &  W.  C.  Meek,  for  appellant  Wiley 
N.  Nash,  Atty.  Gen.,  for  the  State. 


WHITFIELD,  J.  We  do  not  think  the 
testimony  in  this  case  meets  the  require- 
ments of  the  law  with  regard  to  circumstan- 
tial evidence.  It  falls  far  short  of  exclud- 
ing, beyond  all  reasonable  doubt,  every  oth- 
er reasonable  hypothesis  than  that  of  the 
guilt  of  the  defendant  Reluctant  as  we 
are  to  interfere  with  the  finding  of  juries, 
we  cannot  permit  this  verdict  to  stand,  on 
the  testimony  in  this  record.  Judgment  re- 
versed, verdict  set  aside,  and  cause  re- 
manded. 


(76  UlM.   638) 
JOHNSON  V.  STATE. 
(Supreme  Oourt  of  Mississippi.    May  2,  1896.) 
HoMioTDS— Instrootions. 
In  a  prosecution  for  murder,   where  the 
evidence  was  directly  conflicting  as  to  the  prov- 
ocation of  defendant  and  the  manner  in  which 
deceased  was  killed  by  him,  it  was  reversible 
error  to  confine  the  jury  to  a  verdict  as  to  mur- 
der. 

Appeal  from  circuit  court,  Noxubee  county; 
G.  B.  Huddleston,  Judge. 

Bev.  Johnson  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

Bev.  Johnson  was  tried  in  the  circuit  court 
of  Noxubee  county  for  the  murder  of  one  Jared 
Jordon,  and  convicted.  He  was  sentenced  to 
be  hung,  and  appealed.  The  evidence  for  the 
state  was  that  on  the  morning  of  the  28th  of 
December,  1885,  appellant  was  passing  the 
house  of  deceased,  early  in  the  morning,  and 
that  deceased  asked  him  to  pay  him  (deceased) 
a  dollar,  when  appellant  began  to  curse  de- 
ceased, and  to  threaten  to  kill  him;  and  told 
deceased  if  he  would  come  out  into  the  road 
he  would  kill  him;  that  appellant  then  went 
on  to  a  negio  house,  about  400  yards  away,  to 
where  his  children  were  living  with  their  aunt 
and  asked  them  for  a  gun,  saying  he  would 
kill  deceased;  and  that  deceased  started  to  go 
to  this  same  negro  nouse  to  salt  some  meat 
for  the  woman  who  lived  there,  and  met  appel- 
lant between  the  two  houses,  who  drew  a  pistol 
out  of  his  overcoat  pocket  and  killed  him. 
Some  of  the  witnesses  ^testified  that  appellant 
had  several  times  before  the  killing  threatened 
to  kill  deceased.  The  evidence  for  the  defend- 
ant was  that  on  the  morning  of  the  killing 
appellant  was  passing  the  house  of  deceased  on 
his  way  to  his  work,  when  he  was  accosted  by 
deceased  calling  hhn  all  kinds  of  bad  names, 
and  that  appellant  walked  on,  but  was  soon 
pursued  by  deceased,  who  overtook  him,  and 
took  him  by  the  nape  of  the  neck,  having  a 
pistol  in  his  hand,  when  appellant  threw  his 
hands  up,  knocking  the  pistol  of  deceased  up, 
and  at  the  same  time  shot  him  and  killed  him. 

The  first  and  third  instructions  given  for  the 
state  are  as  follows:  "(1)  If  the  Jury  believe 
from  the  evidence,  beyond  all  reasonable  doubt 
that  the  defendant  Bev.  Johnson,  shot  and 
killed  Jared  Jordon  with  a  pistol,  and  not 
in  necessary  self-defense,  they  should  find  the 
defendant  guilty  as  charged."  ''(3)  The  Jury 
are  authorized  under  the  law,  in  all  capital 
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cases,  to  fix  the  punishment  at  Imprisonment 
In  the  state  penitentiary  for  life,  where  they 
find  the  defendant  guilty  as  charged,  and,  In 
the  event  they  find  the  defendant  guilty  In 
this  case,  they  may  so  fix  his  punishment;  and, 
If  they  80  fix  It,  they -should  return  the  follow- 
ing verdict:  *We,  the  Jury,  find  the  defendant 
guilty  as  charged,  and  fix  his  punishment  at 
Imprisonment  In  the  penitentiary  for  life.'  If 
they  return  a  verdict  of  guilty  as  charged,  but 
fall  to  fix  the  punishment.  It  will  be  the  duty 
of  the  court  to  sentence  the  defendant  to  be 
hanged.  If,  however,  the  jury  agree  upon  the 
guilt  of  the  defendant,  but  fail  to  agree  upon 
the  punishment.  It  Is  their  duty,  under  the  law, 
to  return  a  verdict  of  guilty  as  charged."  De- 
fendant's motion  for  a  new  trial  was  overruled, 
and  he  appealed. 

W.  B.  Stewart,  for  appellant 

WHITFIELD,  J.  A  more  unsatisfactory 
case  on  the  testimony  was,  perhaps,  never  pre- 
sented to  an  appellate  tribunal.  There  was  not 
a  charge  given  on  either  side  as  to  manslaugh- 
ter, and  yet,  on  the  proof,  we  think  there  might 
have  been,  properly,  a  verdict  of  manslaughter. 
We  do  not  mean  to  say  that  a  verdict  of  mur- 
der would  be  improper,  on  the  testimony.  If 
there  had  been  no  error  of  law.  But,  since  a 
verdict  of  manslaughter  might  also  be  upheld, 
It  was.  In  the  distressingly  confiicting  state  of 
the  evidence,  to  the  last  degree  Important  that 
no  error  of  law  should  have  been  committed. 
The  third  Instruction  for  the  state  shut  the  Jury 
up  to  a  verdict  of  murder  or  nothing,  and  was, 
on  the  record,  reversible  error.  The  first  In- 
struction was  also,  in  the  state  of  the  record, 
error;  but,  as  it  is  nowhere  assigned  for  error, 
we  only  notice  it  to  preclude  its  being  given 
again.  Judgment  reversed,  verdict  set  aside, 
and  cause  remanded. 


a6  Miss.  141) 

HURLET  V.  BOARD   OF  MISSISSIPPI 
LEVEE  COM'RS. 
(Supreme  Court  of  Mississippi.    May  9,  1898.) 
Equity— Jurisdiction. 
Where,  in  a  suit  to  enjoin  condemnation 
proceedings,  of  which  equity  has  jurisdiction, 
the  question  of  the  right  to  an  office  or  as  to 
the  regularity  of  an  election  of  the  levee  com- 
missioners arises,  and  must  be  decided  to  ob- 
tain the  equitable  relief,  the  court  has  power 
to  inquire  into  and  decide  these  matters  for  the 
purpose  of  the  suit. 

Appeal  from  chancery  court,  Bolivar  coun- 
ty; A.  H.  Longino,  Chancellor. 

Bill  by  J.  L.  Hurley  against  the  board  of 
Mississippi  levee  commissioners  to  enjoin 
condemnation  proceedings.  From  a  decree 
dismissing  the  bill,  the  complainant  appeals. 
Reversed. 

Appellant  Is  the  owner  of  a  plantation  bor- 
dering on  the  Mississippi  river,  in  Bolivar 
county.  Miss.  In  June,  1897,  the  board  of 
Mississippi  levee  commissioners  desired  to 
enlarge  the  levee  located  on  said  plantation; 
and,  failing  to  get  the  consent  of  appellant 


to  appropriate  some  additional  land  for  that 
use,  a  levee  commission,  consisting  of  P.  F. 
Lamb,  J.  R.  Peterson,  and  L.  P.  Aycock,  was 
proceeding  to  condemn  such  additional  land 
for  the  purpose  of  enlarging  the  levee.  Ap- 
pellant then  filed  his  bill  in  this  case,  in  the 
chancery  court,  seeking  to  enjoin  the  said 
commission  from  proceeding  further  in  Its 
condemnation  proceeding,  alleging  that  one 
George  R.  Jacobs  was  legally  appointed  one 
of  the  levee  commissioners,  and  that  L.  P.  Ay- 
cock  was  not  legally  appointed  as  such,  and 
therefore  the  commission  was  illegal,  and  it 
was  making  an  attempt  to  take  his  property 
from  him  without  his  consent,  and  without 
due  process  of  law.  A  writ  of  Injunction 
was  granted  on  the  bill.  The  answer  ad- 
mits all  the  allegations  of  the  bill,  except  It 
denies  that  George  R.  Jacobs  was  the  legal 
commissioner,  and  alleges  that  L.  P.  Aycock 
was  the  legal  commissioner.  On  the  ques- 
tion as  to  which  one  of  these  men  was  the 
legally  appointed  and  qualified  commission- 
er, affidavits  were  filed  and  heard  on  the 
motion  of  the  defendant  to  dissolve.  The  af- 
fidavits and  documentary  evidence  show 
that  Jacobs  was  appointed  a  levee  commis- 
sioner on  the  19th  of  March,  1896.  The  oath 
taken  by  Jacobs  could  not  be  found,  but  ap- 
pointment was  recorded  In  the  circuit  clerk's 
office,  and  the  clerk  made  the  following  in- 
dorsement on  it:  "Said  Geo.  R.  Jacobs  has 
duly  taken  the  oath,  and  subscribed  before 
me  oath  of  office."  Jacobs  had  acted  with 
the  other  commissioner  in  two  cases.  In 
November,  1896,  the  then  circuit  Judge  ap- 
pointed L.  P.  Aycock  a  levee  commissioner, 
presumably  to  fill  what  he  thought  a  vacan- 
cy, caused  by  Jacobs  not  qualifying.  Aycock 
had  been  acting  as  such  commissioner  since 
his  appointment  until  the  injunction  in  this 
case  was  Issued.  From  a  decree  dissolving 
the  injunction,  and  dismissing  the  bill  of 
complaint,  the  complainant  appealed. 

Chas.  Scott,  B.  H.  Woods,  and  J.  A.  P. 
Campbell,  for  appellant.  Walter  Sillers  and 
Thos.  S.  Owen,  for  appellees. 

WHITFIELD,  J.  We  think  the  clear  pre- 
ponderance of  the  testimony  shows  that  Ja- 
cobs subscribed  his  oath,  and  we  hold  he 
was,  and  is  now,  the  legal  commissioner. 
Laws  1884,  p.  165,  §  3.  Aycock  was  not  a 
commissioner,  de  Jure  or  de  facto.  The  con- 
tention that  this  is  an  effort  to  try  a  contest- 
ed election  case  in  chancery  Is  unsound,  and 
arises  from  the  misconception  of  the  scope 
and  purpose  of  the  bill.  The  ground  of  equi- 
table Jurisdiction  invoked  is  the  power  of  the 
court,  by  Injunction,  to  prevent  the  taking 
of  the  citizen's  property  without  due  process 
of  law,  by  an  illegally  constituted  tribunal. 
In  principle,  the  case  is  to  be  tested  by  the 
same  rules  which  would  apply  if  three  per- 
sons, clear  usurpers,  were  being  called  on  to 
act  as  the  commissioners  to  assess  damages. 
It  can  make  no  difference  as  to  the  legal  con- 
Btltutlon  of  the  trlbgn^^|^^t^^,j5g.^f 
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three,  is  objected  to  as  an  illegal  commission- 
er. Two  legal  commissioners  must  concur 
in  the  assessment  of  damages;  and,  where 
there  is  one  illegal  commissioner,  his  con- 
currence with  one  of  the  legal  commissioners 
against  a  dissenting  legal  commissioner 
would  clearly  not  make  the  award  legal,  on 
the  Idea  that  two  make  a  quorum.  It  re- 
quires the  concurrence  of  two  legal  commis- 
sioners to  make  a  valid  award,  as  well  as 
the  presence  of  two  legal  commissioners  to 
make  a  quorum.  Two  might  constitute  a 
quorum  just  as  if  the  Illegal  on^  were  not 
there;  but,  when  the  two  legal  commission- 
ers differ  in  the  matter  of  the  award,  the 
illegal  commissioner  adds  no  validity  to  the 
Judgment  of  either.  His  action  is  brutum 
fulmen,— a  nullity.  Section  8  of  the  act  of 
1884  prohibits  the  granting  of  an  injunction 
which  interferes  with  the  action  of  a  legally 
constituted  board.  Granted  that  the  com- 
missioners are  legal  commissioners;  no  In- 
junction may  be  issued  to  restrain  them. 
But  it  was  never  intended  that  three  per- 
sons, never  legally  appointed,~-clear  usurp- 
ers,—could,  because  called  on  to  act  as  the 
legal  board,  not  be  enjoined  from  proceeding 
with  the  exercise  of  usurped  authority. 

The  mere  fact  that  incidentally  to  the  de- 
termination of  the  main  question,  whether 
the  citizen's  property  is  being  taken  without 
due  process  of  law,  it  becomes  necessary  for 
the  court  to  decide,  not  for  the  purpose  of  en- 
titling either  to  the  office,  but  merely  for  the 
purposes  of  this  suit,  whether  Jacobs  or  Ay- 
cock  was  the  legal  commissioner,  in  no  way 
defeats  the  Jurisdiction  to  administer  the 
equitable  relief,— the  basis  of  the  bill.  Such 
decision,  for  the  purpose  of  this  suit,  does 
not  settle  the  right  to  the  office  in  the  sense 
that  a  Judgment  in  a  contested  election  case 
would  at  law,  where  the  right  to  the  office 
was  the  only  thing  to  be  settled.  The  prin- 
ciple is  very  clearly  stated  In  Johnston  v. 
Jones,  23  N.  J.  Eq.,  at  pages  225,  226.  The 
court  say  (admittedly  one  of  the  ablest  equi- 
ty courts  In  the  Union):  "It  is  clear  that  a 
court  of  equity  has  no  Jurisdiction  to  remove 
an  officer  of  a  corporation  from  an  office  of 
which  he  has  possession,  or  to  declare  the 
forfeiture  of  said  office.  Its  decree  will  not, 
like  the  Judgment  of  a  court  of  law,  operate 
In  rem,  and  remove  or  oust  any  one  from 
an  office  which  he  in  fact  holds.  When  the 
object  is  simply  to  determine  the  regularity 
of  an  election,  or  to  declare  an  office  to  which 
any  one  has  been  duly  elected  forfeited,  a 
court  of  law  Is  the  only  competent  tribunal." 
But  "if  the  question  of  the  legality  of  an 
election,  or  whether  a  certain  person  holds 
such  an  office,  arises  Incidentally  in  the 
course  of  a  suit  of  which  equity  has  Juris- 
diction that  court  will  inquire  Into  and  de- 
cide It,  as  it  would  any  other  question  of  law 
or  fact  that  arises  In  the  case.  But  the  de- 
cision is  only  for  the  purpose  of  the  suit  It 
does  not  settle  the  right  to  the  office,  or  va- 
cate It  If  the  party  is  in  actual  possession." 


It  Is  obvious  that  an  appeal  In  such  a  case 
Is  wholly  Inadequate,  and  that  there  Is  no 
adequate  remedy  at  law.  The  general  prin- 
ciple upholding  the  Jurisdiction  of  the  court 
may  be  found  in  sections  668  and  681,  2 
Beach,  Mod.  Eq.  Jur.  In  the  former  section 
it  is  said:  "And  upon  similar  broad  equitable 
principles,  where  Irreparable  injury  is  threat- 
ened to  the  property  of  an  individual  by  the 
illegal  acts  of  public  officers,  as,  for  exam- 
ple, where  they  threaten  to  appropriate  pri- 
vate property,  to  a  public  use  in  violation  of 
law,  the  person  to  whom  the  Injury  Is  threat- 
ened may  have  an  injunction  to  restrain 
such  Illegal  act;"  citing  Smart  v.  Hart,  75 
Wis.  471,  44  N.  W.  514,  where  it  Is  very  per- 
tinently observed  that,  "however  unjust  or 
unwise  It  may  be  on  the  part  of  the  plaintiff 
to  stand  In  the  way  of  a  public  improvement 
which  Is  greatly  desired  by  the  people,  this 
fact  can  have  no  force  in  conferring  a  right 
upon  the  defendants  which  is  expressly  de- 
nied them  by  statute,"  such  an  act  being  "a 
usurpation  of  power  and  wholly  void."  And 
in  section  681,  supra.  It  Is  stated  that  "where 
the  power  of  eminent  domain  has  been  dele- 
gated to  public  officers,  or  others,  who  are 
threatening  to  make  a  permanent  appropria- 
tion of  private  property  to  public  uses  In  ex- 
cess of  the  power  granted,  or  without  com- 
plying with  the  conditions  upon  which  the 
right  to  make  the  appropriation  Is  given,  a 
court  of  equity  will  prevent  the  threatened 
wrong  without  regard  to  the  question  of  Ir- 
reparable damages,  or  the  existence  of  legal 
remedies  which  may  afford  a  money  compen- 
sation"; citing  many  authorities.  The  de- 
cree Is  reversed,  and  decree  entered  here 
perpetuating  the  Injunction. 


YAZOO  &  M.  V.  RY.  00.  v.  FOSTER. 
(Supreme  Court  of  Mississippi.    May  9,  1808.) 

Failure  to  Deliver  Telbobam—Damagbs. 
A  telegraph  company  failed  to  deliver  a 
message  sent  by  F.  to  meet  her  at  the  station 
with  her  horse  and  buggy  on  the  arrival  of 
the  train,  and  in  consequence  of  the  failure  she 
walked  home,  about  two  miles.  Hdd,  that  the 
damages  resulting  from  her  voluntarily  walk- 
ing home  were  not  the  natural  and  proximate 
result  of  the  failure  to  deliver  the  message, 
and  that  her  recovery  should  be  limited  to  the 
statutory  penalty  of  $25,  the  cost  of  the  tele- 
gram, and  the  cost  of  a  conveyance  from  the 
station  to  her  home. 

Appeal  from  circuit  court,  Claiborne  coun- 
ty;  W.  K.  McLaurin,  Judge. 

This  suit  was  brought  by  Callle  B.  Foster 
against  the  Yazoo  &  Mississippi  Valley  Rail- 
way Company,  which  operated  a  telegraph 
line,  to  recover  damages  and  the  statutory 
penalty  for  failing  to  transmit  and  deliver 
a  telegram  sent  by  appellee  from  Vicksburg, 
Miss.,  to  Port  Gibson,  Miss.  Plaintiff  testi- 
fied that  her  home  was  in  Port  Gibson,  and 
she  was  in  Vicksburg,  and  was  leaving 
Vicksburg  for  Port  Gibson,  and,  her  home 
being  about  two  miles  out  from  Port  Gibson. 
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she  sent  a  telegram  to  some  one  to  meet  her 
at  the  train  with  her  buggy;  that  because  of 
the  fact  that  the  telegram  was  not  transmit- 
ted and  delivered  her  buggy  did  not  meet 
her  when  she  arrived  in  Port  Gibson,  about 
9  o'clocli  in  the  morning,  and,  after  waiting 
awhile,  she  walked  home;  that  it  was  a 
very  warm  day,  and  the  roads  were  rough; 
that  she  was  financially  unable  to  pay  for 
the  hire  of  a  horse  and  buggy  to  carry  her 
home;  that  the  walk  caused  her  to  be  sick 
for  about  nine  days,  and  causing  her  great 
suffering.  On  cross-examination,  she  admit- 
ted that  she  had  about  $500  In  bank,  and 
had  two  brothers  living  In  Port  Gibson.  De- 
fendant asked  the  following  instruction, 
which  the  court  refused:  "(1)  The  court  In- 
structs the  Jury,  for  the  defendant,  that 
their  verdict  shall  be  limited  to  the  amount 
of  the  statutory  penalty,  $25,  the  cost  of  the 
telegram,  25  cents,  and  whatever  they  be- 
lieve from  the  evidence  would  have  been  the 
cost  of  a  conveyance  for  the  plaintiff  from 
Port  Gibson  to  her  home."  There  was  a 
verdict  and  judgment  for  plaintiff  for  $525.- 
25  and  costs.  From  that  judgment  defend- 
ant appealed.    Reversed. 

Mayes  &  Harris,  for  appellant 

WHITFIELD,  J.  The  first  instruction 
asked  by  the  defendant  should  have  been 
given.  The  damages  resulting  from  the  vol- 
untary walking  home  in  the  sun,  under  all 
the  facts  in  this  record,  cannot,  within  the 
rules  of  law  applicable,  be  held  to  be  the 
natural  and  proximate  result  of  the  failure  to 
deliver  the  message.  See  authorities  in  brief 
of  learned  counsel  for  appellant  Reversed 
and  remanded. 
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(Supreme  Court  of  Mississippi.    May  9,  189&) 

Criminal  Law  — Special  Bill  or  Bzobptions  •» 
Instructions  on  Circumstantial  Eyidbnox. 

1.  A  special  bill  of  exceptions,  signed  by  the 
judge  long  after  the  court  adjourned,  reciting 
his  alleged  misconduct  during  the  trial  of  a 
criminal  case,  but  which  misconduct  was  not 
excepted  to  at  the  time  nor  referred  to  in  the 
motion  for  a  new  trial,  will  be  stricken  from 
the  record. 

2.  On  a  trial  for  murder,  an  instruction  that 
absolute  certainty  is  never  required  in  the  trial 
of  criminal  cases,  and  though  in  the  application 
of  circumstantial  evidence  the  utmost  caution 
should  be  used,  yet  it  may  rise  so  high  in  the 
scale  of  belief  as  to  generate  full  conviction, 
and  produce  "the  highest  degree  of  moral  cer- 
tainty," and  when,  after  due  caution,  this  result 
is  reached,  the  jury  are  authorized  to  act  on 
it  and,  if  satisfied  **to  the  exclusion  of  every 
reasonable  doubt*'  of  defendant's  guilt  they 
might  so  find,  is  not  open  to  objection. 

Appeal  from  circuit  court  Harrison  coun- 
ty; T.  A.  Wood,  Judge. 

Harry  G.  Gibson  was  convicted  of  murder, 
and  he  appeals.     Afiirmed. 

John  S.  Parkhurst  and  his  wife  lived  alone 
at  their  residence  about  two  miles  from  Bl- 


loxi,  Miss.,  and  about  a  half  mile  from  their 
nearest  neighbor.  In  the  summer  of  1897. 
appellant  and  his  wife  moved  into  the  house 
with  them.  On  the  night  of  October,  1897, 
Mrs.  Gibson  was  away,  and  there  was  no 
one  in  the  house  except  Mr.  Parkhurst  and 
his  wife  and  appellant  On  that  night  the 
residence  was  burned,  and  Mr.  and  Mrs. 
Parkhurst  were  murdered,  and  their  bodies 
burned  in  the  building.  The  skull  of  Mr. 
Parkhurst  was  crushed,  and  a  pistol  ball 
was  in  his  body.  Appellant  was  Indicted  for 
the  murder  of  J.  S.  Parkhurst  tried,  and 
convicted,  and  sentenced  to  be  hung.  All 
the  evidence  against  him  was  circumstan- 
tial. The  second  instruction  given  for  the 
state  is  as  follows:  "(2)  Absolute  meta- 
physical and  demonstrative  certainty  is 
never  required  in  the  trial  of  criminal  cases, 
and  although,  in  the  application  of  circum- 
stantial evidence,  the  utmost  caution  and 
vigilance  should  be  used,  yet  circumstantial 
evidence  may  rise  so  high  in  the  scale  of 
belief  as  to  generate  full  conviction,  and 
produce  the  highest  degree  of  moral  cer- 
tainty, and  when,  after  due  caution,  this 
result  Is  reached,  the  jury  are  authorized 
to  act  on  it;  and  If  they  are  satisfied,  from 
all  the  evidence  in  this  case,  to  the  exclu- 
sion of  every  reasonable  doubt  that  the  de- 
fendant killed  J.  S.  Parkhurst  they  should 
so  say  by  their  verdict  and  find  the  defend- 
ant guilty."  The  opinion  states  the  facts 
as  to  the  motion  to  strike  the  special  bill 
of  exceptions  from  the  files  In  this  case.  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  he  appealed. 

W.  G.  Evans,  Jr.,  and  McWilUe  &  Thomp- 
son, for  appellant  W.  A.  White,  Dist  Atty.; 
and  Wiley  N.  Nash,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  action  of  the  court 
below  in  leaving  the  bench,  and  retiring  to 
the  water-closet  In  the  court-house  yard,  is 
not  manifested  to  us  in  any  mode  known  to 
the  law.  It  was  not  made  the  ground  of 
any  exception,  at  any  time,  during  the  prog- 
ress of  the  cause,  nor  was  it  In  any  way  re- 
ferred to  in  the  motion  for  a  new  trial.  It 
was  put  in  a  special  bill  of  exceptions,  sign- 
ed by  the  judge,  long  after  the  court  ad- 
journed. It  Is  said  in  the  briefs  that  the 
decision  in  EUerbe's  Case,  75  Miss.  — ,  22 
South.  950,  was  not  known  till  after  the 
court  adjourned,  and  that  that  accounts  for 
the  failure  to  note  the  point  in  the  stenog- 
rapher's notes  or  in  any  other  way.  It  Is 
not  referred  to  in  the  general  bill  of  excep- 
tions at  ail.  The  point  is  not  whether  de- 
fendant could  waive  this  action  of  the  court 
but  whether  "^he  fact  that  he  did  leave  the 
bench  is  manifested  to  us  by  any  bill  of  ex- 
ceptions provided  for  by  law.  We  do  not 
think  it  is,  and  the  motion  to  strike  this  spe- 
cial bill  of  exceptions  from  the  record  is. sus- 
tained. 

The  point  made  as  to  the  second  Instruc- 
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tlon  for  tbe  state  is  not  maintainable.  The 
Instruction  Is  not  open  to  the  objections 
made  to  the  Instruction  on  the  same  subject 
In  the  Lipscomb  Case  (Miss.)  23  South.  210. 
It  adds  the  clauses,  *'the  highest  degree  of 
moral  certainty,"  and  "to  the  exclusion  of 
every  reasonable  doubt'*;  and,  as  to  the  use 
of  the  word  "killed,"  it  is,  of  course,  plain 
that  the  killing  here  was  murder,  and  noth- 
ing else.    Affirmed. 


SANDERS  V,  GOODBAR  et  al. 
(Supreme  Coxuct  of  MississippL    May  16,  1898.) 

A8810KMBKTS  VOR  CkBDITORB. 

Where  a  preferred  creditor  had,  preyious 
to  the  assignment,  been  given  in  payment  a  bill 
of  sale  of  certain  described  store  ^oods,  for 
which  a  receipt  was  given,  also  specifying  the 
goods,  which  were  boxed  and  piled  together, 
but  left  in  the  store,  the  assignment  is  invalid, 
since  the  preferred  debt  is  fictitious. 

Appeal  from  circuit  court,  Tallahatchie 
county;  F.  A.  Montgomery,  Judge. 

Attachment  by  Goodbar  &  Co.  against  J. 
S.  O.  Sanders,  as  assignee.  From  a  judg- 
ment for  plaintiffs,  defer,  dant  appeals.  Af- 
firmed. 

Polk  A  Polk,  merchants  at  Charleston, 
Miss.,  made  a  partial  assignment  for  the 
benefit  of  their  creditors;  preferring  Hill, 
Fontaine  &  Co.  for  |150.  Goodbar  &  Co. 
sued  out  a  writ  of  attachment,  which  was 
levied  on  the  assigned  goods.  J.  S.  O.  San- 
ders, the  assignee,  filed  a  claimant's  bond 
and  affidavit,  and  retained  poissession  of  the 
goods.  On  the  trial  of  the  claimant's  issue, 
C.  H.  Broome  testified  that:  He  was  a  prac- 
ticing attorney,  and  represented  Hill,  Fon- 
taine &  (3o.  in  a  transaction  between  them 
and  Polk  &  Polk.  He  was  called  into  the 
store  by  Mr.  Sam  Polk  to  receive  a  bill  of 
sale  of  certain  goods  in  the  st6re,  to  hold 
for  Hill,  Fontaine  &  Co.  An  itemized  ac- 
count of  the  goods  was  made,  and  the  goods 
were  assigned  to  Hill,  Fontaine  &  Co.,  upon 
an  agreement  that  they  were  to  be  return- 
ed to  Polk  &  Polk,  provided  their  account 
was  paid  by  the  15th  of  November,  1897. 
Witness  did  not  see  the  goods,  and  did  not 
know  that  they  were  set  apart,  but  Polk 
told  him  the  goods  were  there  in  the  store, 
subject  to  his  order.  Polk  wrote  the  trans- 
fer himself.  On  cross-examination,  witness 
stated  that:  The  goods  described  in  the  re- 
ceipt were  not  set  apart  Polk  said:  "Here 
are  the  goods,  under  the  counter.  There  is 
the  tobacco  and  shoes,  subject  to  your  or- 
der." They  were  not  set  apart  and  put  in 
the  shed  room.  These  goods  were  transfer- 
red to  pay  the  same  debt  that  Hill,  Fon- 
taine &  Go.  were  preferred  for  in  the  as- 
signment. After  the  assignment,  Broome 
took  an  assignment  of  some  book  accounts 
from  Polk  &  Polk  to  pay  this  same  debt. 
He  looked  to  the  claims  to  get  the  money 
for  Hill,  Fontaine  &  Co.,  and  regarded  the 


debt  aa  paid,  as  far  as  Polk  &  Polk  were 
concerned.  The  court  gave  a  peremptory  In- 
struction for  the  plaintiffs.  From  a  verdict 
and  judgment  accordingly,  claimant  ap- 
pealed. 

Stone  &  Sivley  and  Dinkins  &  Caldwell,  for 
appellant    Eugene  Johnson,  for  appellees. 

WOODS,  0.  J.  From  the  record  before  us, 
it  clearly  appears  that  Polk  &  Polk  (the 
assignors),  some  weeks  before  the  maldng 
of  the  assignment,  paid  the  very  debt  of 
Hill,  Fontaine  &  Co.  which  is  preferred  in 
that  Instrument  Roberts,  the  representa- 
tive of  Hill,  Fontaine  &  Co.,  and  Sam  Polk, 
acting  for  his  firm,  plainly  had  a  transac- 
tion by  which  Polk  sold  and  set  apart  to 
Hill,  Fontaine  &  Co.  certain  goods,  particu- 
larly described  in  the  bill  of  sale  then  exe- 
cuted, and  described  particularly,  also,  in 
the  receipt  for  the  same  which  Broome,  the 
attorney  for  Hill,  Fontaine  &  Co.,  then  exe- 
cuted to  Polk  &  Polk;  and  these  goods  were 
then  and  there  put  into  the  possession  and 
control  of  Broome.  That  they  were  not  re- 
moved to  the  shed  room  of  the  storehouse  Is 
of  no  consequence  in  this  suit  They  were 
boxed  and  piled  together  under  the  counter, 
and  delivered  to  Broome.  He  had  author- 
ity and  power  then  or  thereafter  to  do  with 
them  as  he  would.  The  preferred  debt  of 
Hill,  Fontaine  &  Co.  was  therefore  fictitious, 
and  the  assignment  must  falL     Affirmed* 


(76  Miss.  966) 
ILLINOIS  CENT.   R.   00.  v.  MARLETTT. 

(Supreme  Court  of  Mississippi.    May  16,  1808.) 

Cabkibrs  —  Right  to  Limit  Tickets  —  BjBCTiire 
Passbngbr  Having  Expired  Tickbt. 

1.  A  railroad  company  may  limit  the  use  of  a 
ticket  sold  by  its  ai|:ent8  to  one  day  from  date  of 
sale,  where  it  provides  for  its  redemption  if  the 
passenger  was  unable  to  commence  nis  Journey 
when  expected. 

2.  A  railroad  conductor  is  entitled  to  eject  a 
passenger  who  tenders  an  expired  ticket  for  his 
passage,  and  refuses  to  pay  fare,  under  a  regu- 
lation of  the  company  limiting  the  use  of  tickets 
to  one  day  from  date  of  sale. 

Appeal  from  circuit  court,  Madison  county: 
Robert  Powell,  Judge. 

Action  by  James  R.  Marlett  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
Judgment  for  plaintiff,  and  an  order  overrul- 
ing a  motion  for  a  new  trial,  defendant  ap- 
peals.    Reversed. 

The  declaration  alleges  that  the  plaintiff, 
a  conunerclal  traveler,  purchased  from  the 
appellant  company  a  ticket  from  Jackson, 
Miss.,  to  Canton,  Miss.,  paying  the  price  de- 
manded, and  that  the  ticket  contained  on  its 
face  a  statement  that  it  was  "good  only  one 
day  from  the  date  of  sale."  The  declaration 
then  alleges  that  on  the  night  of  the  21st  of 
January,  1897,  plaintiff  got  upon  one  of  de- 
fendant's regular  passenger  trains  at  Jack- 
son, to  be  transported  to  Canton,  and  that, 
before  entering  the  fif|fed%?  ^Sft&t^^  ft« 
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ticket  to  an  agent  of  defendant,  who  was  sta- 
tioned at  the  entrance  of  the  cars  for  the  pur- 
pose of  Inspecting  tickets  of  those  embarking 
on  the  trains,  and  plaintiff  was  permitted 
by  said  agent  to  enter  said  cars,  and  that 
no  Information  was  given  him  that  the  ticket 
wonld  not  be  honored  by  the  conductor;  that 
he  tendered  the  ticket  to  the  conductor  before 
reaching  Madison  station,  and  the  conductor 
refused  to  accept  It,  and  ejects  him,  causing 
him  damages,  etc.  Defendant  pleaded  the  gen- 
eral Issue  and  a  special  plea,  setting  up  that, 
more  than  a  year  prior  to  the  date  of  the  pur- 
chase of  the  ticket  by  plaintiff,  the  defendant 
adopted  a  regulation,  which  continued  to  be 
In  force  from  Its  adoption  to  the  time  plaintiff 
purchased  the  ticket,  limiting  all  one-way 
tickets  Issued  by  It  to  continuous  passage 
within  one  day  from  date  of  sale,  and  pro- 
vided for  such  tickets  being  taken  up  when 
the  patrons  were  unable  to  commence  the 
Journey  when  expected,  and  redeemed  by  the 
general  passenger  agent,  and  that  this  reg- 
ulation was  prfaited  tn  large  type,  and  posted 
conspicuously  in  aU  defendant's  offices  where 
tickets  were  sold.  A  demurrer  to  the  special 
plea  was  sustained.  On  the  trial,  plaintiff 
testified  that  the  ticket  was  three  or  four 
days  old.  The  opinion  contains  a  further 
statement  of  the  facts.  There  was  a  verdict 
and  Judgment  for  plaintiff.  Defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  It 
appealed. 

Mayes  &  Harris,  for  appellant  Calhoon  &, 
Green  and  W.  H.  Powell,  for  i^>pellee. 

WOODS,  a  J.  This  action  was  perhaps 
brought,  and  was  evidently  tried,  to  test  the 
right  of  a  person  to  use  a  ticket  which  was 
no  longer  good  In  payment  of  passage  by  the 
terms  upon  Its  face.  That  a  railroad  com- 
pany may  make  reasonable  rules  limiting  the 
use  of  tickets  sold  by  Its  agents  Is  too  well 
and  universally  settled  In  this  country  to  re- 
quhre  argument  or  citation  of  authority.  In- 
deed, the  able  counsel  for  appellee  In  this 
court  can  be  hardly  said  to  attempt  to  con- 
trovert the  proposition,  and  it  Is  unnecessary 
for  us  to  waste  time  or  words  in  malntain- 
big  that  which  text-books  and  adjudications 
uniformly  lay  down  as  law.  The  doctrine 
will  be  found  everywhere  In  the  books  and 
reports. 

In  this  case  the  appellee  tendered  a  ticket 
which  was,  beyond  all  doubt,  out  of  date  by 
three  or  four  days,  and  this  the  appellee  well 
knew.  The  conductor  declined  to  receive  It 
for  transporting  appellee,  and,  on  refusal  of 
the  latter  to  pay  fare,  ejected  him  from  the 
train.  There  Is  no  hint  In  all  the  evidence 
that  the  conductor  knew  anything  more  than 
that  the  appellee  was  insisting  on  riding  upon 
a  ticket  whose  limit  had  expired.  Nor  Is 
there  any  evidence  of  violence,  Insult,  or  op- 
pression on  the  part  of  the  conductor  In  eject- 
ing the  passenger.  On  the  case  thus  made, 
the  appellee  was  not  entitled  to  recover.  In 
this  court  the  Judgment  below  Is  sought  to 


be  upheld,  not  because  a  ticket  once  paid  for 
Is  good  for  passage  until  used,  and  after  the 
limitation  fixed  by  Its  own  terms  has  expired, 
but  because  of  the  fact  that  the  appellee  was 
admitted,  on  exhibiting  the  ticket  In  question 
to  a  fiagman,  to  the  cars.  But  there  Is  no 
evidence  that  the  railroad  company  had  any 
rule  or  custom  requiring  Intending  passen- 
gers to  exhibit  tickets  to  a  servant  of  the 
company,  detailed  for  the  purpose  of  exam- 
ining and  passing  upon  tickets,  In  order  to 
admit  or  reject  Intending  passengers.  In  ad- 
dition, It  does  not  appear  anywhere  In  the 
evidence  before  us  that  the  conductor  was  tn- 
formed  by  appellee,  or  that  he  knew  other- 
wise, that  the  appellee  had  been  permitted  by 
any  flagman  or  other  authorized  agent  of  the 
company  to  board  the  train  on  the  ticket 
whose  limit  had  expired.  It  Is  manifest  that 
the  appellee  was  ejected  from  the  train  be- 
cause he  Insisted  upon  his  supposed  right  to 
ride  upon  a  ticket  which  no  longer  entitled 
him  to  passage,  by  Its  own  terms,  and  be- 
cause he  refused  to  pay  fare.  He  thought  he 
knew  the  law  on  this  particular  subject,  and 
he  was  mistaken.  We  are  dealing  with  the 
case  made  by  the  evidence  on  the  trial  below, 
and  are  not  dealing  with  the  case  which,  un- 
der the  pleadings,  might  have  been,  or  might 
not  have  been,  made  by  evidence  showing  the 
custom  of  the  company  as  to  examination  of 
tickets  of  Intending  passengers,  and  the  du- 
ties of  the  agent  of  the  company  charged 
with  that  particular  work,  and  knowledge  by 
the  conductor  that  such  examination  had  been 
made  In  the  present  case,  and  that  appellee 
had  been  admitted  to  the  train  by  such  au- 
thorized servant  of  the  company  after  exam- 
ination of  his  ticket  We  repeat,  on  the  case 
made  on  trial  below,  the  appellee  was  not 
entitled  to  recover.  The  Judgment  will  be 
reversed,  and  the  case  remanded,  when  appel- 
lee will  have  an  opportimlty  to  make  out,  if 
he  can,  the  case  argued  before  us,  but  not 
made  In  the  court  below.  Reversed  and  re- 
manded. 


FALKNER  v.  THURMOND.  * 

(Supreme  Court  of  Mississippi.    May  1^  1888.) 

WiDOw^s  EsTATB— Execution  Balb— Unassionbd 

DowBB— Tax  Title— Estoppel— Appbau— 

EtBcoRD— Apparent  Error. 

1.  Under  Code  1871,  §  1956,  all  property  ex- 
empted from  sale  under  execution  or  attach- 
ment on  a  husband's  death  descended  to  his 
widow  and  children  as  tenants  in  common. 
Hdd  that,  before  a  widow's  dower  was  assign- 
ed, a  sale  on  execution  under  a  judgment 
against  her  of  land,  consisting  of  a  part  of  the 
homestead  occupied  by  her,  passed  only  the  on' 
divided  interest  of  the  widow  therein. 

2.  Unassigned  dower  is  not  subject  to  sale  on 
execution  against  a  widow. 

3.  A  widow  holding  an  interest  in  land  as 
tenant  in  common,  as  one  of  the  heirs  of  her 
husband's  estate,  does  not  acquire  title  thereto 
by  purchase  of  a  tax  deed,  which  would  be 
treated  merely  as  an  act  of  redemption. 

4.  Error  of  law  apparent  on  the  record  may 
be  complained  of  on  appeal,  though  not  excepted 
to  in  the  court  below. 

gitized  by  VjOUV  IC 
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Appeal  from  chancery  court,  Tippah  coun* 
ty;   B.  T.  Kimbrough,  Chancellor. 

Suit  by  C.  M.'  Thurmond  against  J.  W.  T. 
Falkner.  Decree  for  complainant,  and  de- 
fendant appeals.    Reversed. 

L.  Brame,  for  appellant.  Mayes  &  Harris 
and  C.  M.  Thurmond,  for  appellee. 

WOODS^  C.  J.  This  is  a  proceeding  in 
equity  by  appellee  to  remove  clouds  from 
his  title  and  for  rents.  The  facts,  'briefly, 
are  that  one  Hinson  Purnell,  in  1875,  died 
intestate,  and  seised  and  possessed  of  the 
E.  ^  of  section  25,  township  5,  range  3,  in 
Tippah  county,  the  same  being  his  home- 
stead. The  buildings  were  on  the  N.  E.  ^, 
while  the  tillable  land  lay  almost  wholly 
in  the  S.  E.  ^,  of  the  section  named.  The 
widow  continued  to  occupy  the  homestead, 
but  her  dower  was  never  assigned  her.  On 
March  4,  1878,  the  lands  were  sold  for 
nonpayment  of  taxes,  and  bought  by  one 
Kinney.  On  March  4,  1879,  the  widow 
bought  from  Kinney,  the  tax-sale  purchaser. 
In  1885  the  S.  E.  ^  was  sold  under  execu- 
tion for  costs,  amounting  to  $15.50,  on  a 
judgment  rendered  by  a  Justice  of  the  peace 
against  Mary  Pumell,  the  widow,  when  ap- 
pellant became  the  purchaser.  Subsequent- 
ly the  widow  made  a  trust  deed  to  this  S. 
E  ^  to  secure  an  alleged  debt  to  certain 
persons  named  therein,  and  this  trust  deed 
was  duly  recorded.  After  this  trust  deed 
had  been  executed  and  recorded,  the  widow 
conveyed,  by  quitclaim,  this  S.  E.  %  to  the 
appellant;  and,  later  on,  the  trust  deed 
referred  to  above  was  closed  out,  when  the 
appellee  became  the  purchaser  at  that  sale. 
In  that  year,  1887,  the  widow  died,  and  in 
the  year  1888,  by  various  conveyances  from 
the  descendants  of  Hinson  Purnell,  the  ap- 
pellee was  invested  with  the  title  to  their 
Interests  in  the  land. 

1.  The  sale  by  the  constable,  whereat  the 
appellant  was  the  purchaser,  did  not  convey 
title  to  the  whole  property,  but  it  did  con- 
vey the  undivided  one-fifth  interest  in  the 
homestead  which  belonged  to  the  widow. 
Under  section  1956,  Code  1871,  all  property 
exempted  from  sale,  under  execution  or  at- 
tachment, on  the  death  of  the  husband,  de- 
scended to  the  widow  and  children  as  tenants 
in  common.  Of  course,  the  unassigned  dow- 
er was  not  subject  to  sale  under  execution. 
This  undivided  one-fifth  interest  of  the 
widow  in  the  homestead  was  all  that  ap- 
pellant acquired  at  the  execution  sale,  for 
that  was  all  the  interest  which  the  widow 
had.  Her  purchase  from  Kinney,  the  pur- 
chaser at  tax  sale,  operated  as  a  redemp- 
tion merely.  She  occupied  such  relation  to 
the  land,  and  to  the  heirs  of  Hinson  Purnell, 
as  forbade  the  acquisition  of  title  under  the 
tax  sale,  and  by  her  purchase  from  Kinney 
she  took  nothing  that  might  be  asserted  ad- 
versely to  Hinson  Purnell's  children  and 
gnuidi-iiiliren* 


2.  From  the  above  views,  it  follows  that 
the  appellee  acquired  no  title  by  his  pur- 
chase at  the  foreclosure  sale  under  the  trust 
deed.  Whatever  interest  the  widow  had  was 
before  that  invested  in  appellant  by  virtue 
of  the  conveyance  at  execution  sale,  and  ap- 
pellee first  acquired  title  in  the  year  1888 
by  virtue  of  the  conveyances  of  the  several 
interests  of  the  heirs  of  Hinson  Purnell,  and, 
necessarily,  was  entitled  to  rents  only  after 
the  date  of  such  acquisition  of  title.  The 
decree  gives  appellee  rents  for  the  years 
1887  and  1888^  and  that  was  error.  It  was 
error  of  law  apparent  on  the  record,  and, 
though  appellant  did  not  except  to  the  re- 
port of  the  commissioner  charging  him  with 
these  rents,  yet  he  is  not  precluded  thereby 
from  complaining  here  of  such  error. 

For  the  errors  indicated,  to  wit,  devesting 
out  of  appellant  the  undivided  one-fifth  in- 
terest of  the  widow  in  the  homestead,  and 
in  charghig  appellant  with  rents  for  the 
years  1887  and  1888,  the  decree  must  be 
reversed.    Reversed  and  remanded. 


CROWLEY  et  al.  v.  BOSWORTH. 
(Supreme  Court  of  Mississippi.  May  16,  1898.) 
Partnership— Proof— QuBSTioK  for  Jurt. 
In  an  action  where  the  partnership  of  de- 
fendant is  denied,  the  issue  should  be  submit- 
ted to  a  jury  where  there  is  evidence  tending 
to  prove  it. 

Appeal  from  circuit  court,  Grenada  coun- 
ty; W.  F.  Stevens,  Judge. 

Action  by  Crowley  &  Flautt  against  S.  L. 
Bosworth  and  another.  From  a  judgment 
for  defendant  Bosworth,  plaintiffs  appeal. 
Reversed. 

Slack  &  Mitchell,  for  appellants.  Wm.  C. 
McLean,  for  appellee. 

TBRRAL,  J.  Crowley  &  Flautt,  dealers 
in  live  stock  in  the  city  of  New  Orleans, 
sued  S.  L.  Bosworth  and  W.  T.  Carter,  under 
the  firm  name  of  S.  L.  Bosworth  &  Co.,  in 
the  circuit  court  of  Grenada  county,  in  in- 
debitatus assumpsit,  for  $752.50.  Bosworth 
pleaded  the  general  issue,  and  thereunder 
gave  notice  that  he  would  prove  upon  the 
trial  that  he  was  not  a  partner  of  W.  T. 
Carter;  that  the  advancements  of  money  by. 
plaintiffs  to  defendants  for  the  purchase  of 
cattle,  of  which  Bosworth  admitted  he  and 
Carter  had  received  $1,205  of  plaintiffs,  had 
been  repaid  to  plaintiffs;  and  that  plain- 
tiffs were  due  defendants  $560,— which  said 
facts  were  verified  by  affidavit.  Upon  the 
close  of  the  evidence,  the  court  peremptorily 
instructed  the  jury  to  find  for  Bosworth,  and 
plaintiffs  appeal. 

There  was  evidence  before  the  jury  that 
Bosworth  and  Carter  were  partners  in  the 
butcher  business  at  Grenada.  There  was 
also  evidence  that  they  had  been  partners 
in  the  shipment  of  several  car  loads  of  cat- 
tle to  plaintiffs,  and  had  received  advance- 
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ments  therefor;  and  there  was  other  evi- 
dence on  the  subject  tending  to  prove  a 
partnership  between  Bosworth  and  Carter,— 
evidence  suflOiclent,  we  think,  to  require  the 
question  of  partnership  between  them  to  be 
submitted  to  the  Jury.  For  the  error  of  the 
court  in  granting  the  peremptory  instruction, 
the  Judgment  Is  reversed,  and  the  case  re- 
manded. 


EBSOM  V.  BOYD. 
(Supreme  Court  of  MiasisBippi.    May  16,  1898.) 

ATTA.OHMBNT    POR    RBNT  —  SwORN    COMPLAINT  — 

QuBsnoN  roR  Jury. 
Under  Code  1892,  §  2502,  providing  that  a 
landlord,  in  order  to  attach  goods  for  rent  due, 
must  make  complaint  on  oath  before  a  Justice 
averring  the  facts  entitling  him  thereto,  it  was 
error  in  replevin,  where  the  attachment  writ 
was  not  signed  or  sworn  to,  but  the  landlord 
testified  that  he  had  in  fact  verified  his  oom- 
plaint,  which  was  denied,  to  overrule  a  motion 
to  quash  the  attachment,  and  to  refuse  to  sub- 
mit the  question  to  the  jury. 

Appeal  from  circuit  court,  Bolivar  county; 
F.  A.  Montgomery,  Judge. 

Replevin  by  Rudolph  Ebsom  against  John 
Boyd.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Chas.  Scott  and  E.  H.  Woods,  for  appellant 
Sillers  &  Owen  and  Alexander  &  Alexander, 
for  appellee. 

TERRAL,  J.  On  the  26th  of  October,  1897, 
John  Boyd  sued  out  an  attachment  against  the 
goods  and  chattels  of  Rudolph  Ebsom,  for  $350, 
rent  due  and  in  arrear  from  said  Ebsom  to 
Boyd  for  certain  leased  premises  described. 
The  writ  was  levied  upon  four  bales  of  cotton 
and  other  goods  and  chattels  of  said  Ebsom. 
Ebsom  gave  bond,  and  replevied  the  property 
seized,  and  at  the  November  term,  1897,  of  the 
circuit  court  of  Bolivar  county,  filed  his  declara- 
tion in  replevin.  In  which  he  complained  that 
Boyd  had  wrongfully  caused  an  ofllcer  of  said 
county  to  seize  and  take  from  plalntlfiTs  pos- 
session, under  an  attachment  for  rent,  cer- 
tain goods  and  chattels  described,  and  averring 
that  he  (Ebsom)  was  entitled  to  the  recovery 
of  the  same.  The  defendant,  Boyd,  pleaded 
to  said  declaration,  and  avowed  the  seizure  of 
the  goods  and  chattels  as  stated,  but  alleged 
said  seizure  was  not  wrongful,  because  said 
Ebsom  was  indebted  to  him  (Boyd)  in  the 
sum  of  $350  for  rent  due  and  in  arrear  on 
the  lease  of  certain  premises  in  said  county, 
and  that  said  seizure  was  made  to  satisfy  the 
sum  so  due.  To  said  avowry,  Ebsom  replied: 
(1)  That  he  was  not  -indebted  to  Boyd  as  stated 
therein;  (2)  that  said  distress  was  wrongfully 
Issued,  because  Boyd  had  made  no  complaint 
on  oath  averrhig  the  facts  that  entitled  him  to 
said  attachment  for  rent  The  court,  on  mo- 
tion, struck  the  second  replication  from  the 
files;  and  thereupon  Ebsom  moved  to  quash 
the  attachment  for  rent,  for  the  reason  that 
no  complaint  on  oath  had  been  made,  as  re- 
quired by  section  2502,  Code  1892.    Upon  testi- 


mony taken  thereon,  this  motion  was  overruled; 
and,  upon  further  proof,  the  court  peremptorily 
instructed  the  Jury  to  find  for  the  defendant 
for  the  $350.  Justice  of  the  Peace  S.  A.  Hln^ 
Issued  the  attachment  for  rent,  and,  on  the  mo- 
tion to  quash  the  attachment  proceedings,  he 
testified  that  no  affidavit  was  made  therefor; 
that  the  affidavit  was  written  out,  but  was 
never  administered  to  Boyd;  and  that  he 
(Hinds)  had  not  subscribed  the  Jurat,  nor  In- 
tended to  do  80,  because  Boyd  had  not  been 
sworn  by  him.  Boyd  testified  that  Hinds  read 
the  affidavit  to  him,  and  asked  him  If  he  would 
swear  to  it,  and  that  he  told  him  he  would. 
The  copy  of  the  affidavit  in  the  record,  and  the 
original  certified  here  for  our  inspection,  are 
both  without  a  Jurat,  and  want  the  signatures 
of  both  Hinds  and  Boyd.  •  There  was  no  other 
material  evidence  on  the  question,  and  there- 
upon the  court  overruled  the  motion  to  quash 
the  rent  proceeding.  Upon  further  evidence 
taken  in  the  case,  the  court  peremptorily  In- 
structed the  Jury  to  find  for  the  defendant  in 
the  sum  of  $350. 

It  was  necessary  for  the  distress  warrant  to 
be  supported  by  a  sworn  complaint  (Dudley  v. 
Harvey,  59  Miss.  34);  and,  without  It  It  was 
void.  As  the  case  stands  upon  the  record,  we 
think  it  should  have  been  submitted  to  the  Jury 
whether  Boyd  had  verified  his  complaint  by 
oath  or  not,  and  that  the  plaintiff's  request  to 
the  Jury  on  that  point  should  have  been  given. 
The  Judgment  is  reversed,  and  the  case  la  re- 
manded. 


(75  MiM.  639) 
WOLF  et  al.  v.  SIMMONS  et  aL 
(Supreme  Court  of  Mississippi.    May  23,  1898.) 
BkSK  DiRBCTORS— Liability  fob  Misma.kaobmb3I9 

— -EviDBMOBi 

Directors  of  a  bank  are  liable,  for  want  of 
reasonable  capacity  and  care,  to  all  persons 
damaged  thereby;  and  evidence  of  their  neg- 
ligence and  fraud  in  the  management  of  its 
affairs  is  admissible  in  an  action  by  a  customer 
claiming  to  have  been  so  damaged. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty;  F.  A.  Montgomery,  Judge. 

Action  by  H.  Wolf  &  Co.  against  J.  L. 
Simmons  and  others  for  fraud.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Re- 
versed. 

Butt  &  Butt  and  FltzGerald  &  Maynard, 
for  appellants.    J.  W.  Cutrer,  for  appellees. 

TERRAL,  J.  H.  Wolf  &  Co.,  a  mercantile 
firm  of  Chicago,  111.,  on  November  22,  1895, 
sold  to  J.  Gidwltz,  of  Glendora,  Miss.,  a 
bill  of  goods,  to  the  amount  of  $151.28.  A 
draft  *for  the  amount,  accompanied  by  the 
bill  of  lading  of  the  goods,  was  sent  to  the 
Clarksdale  Bank  &  Trust  Company  for  col- 
lection, with  directions  to  deliver  the  bill  of 
lading  only  upon  payment  of  the  draft.  The 
draft  and  the  bill  of  lading  were  received 
by  the  bank,  and  were  turned  over  by  Its 
cashier  to  Gidwltz.  Gidwltz  testified  that 
he  paid  the  bank  the  amount  of  the  draft. 
Digitized  by  VaL>0  V  LC 
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but  Broadus,  the  cashier  of  the  bank,  testi- 
fied that  they  were  delivered  without  pay- 
ment of  the  draft.  The  bank  failed  some 
time  in  ^January  following,  without  having 
paid  H.  Wolf  &  Co.  the  contents  of  the 
draft;  and  they  brought  this  suit  against 
the  directors  of  the  bank,  indiyidually,  to 
recover 'the  same. 

The  cause  of  action,  as  contained  In  the 
written  statement  of  it  filed  before  the  jus- 
tice of  the  peace,  is  not  certain  and  definite; 
yet  the  evidence  given,  and  that  offered,  but 
rejected  by  the  court,  disclose  a  purpose  on 
the  part  of  the  plaintiffs  to  charge  the  di- 
rectors of  the  bank  on  the  ground  of  fraud. 
The  plaintiffs  offered  to  prove  that  the  bank 
was  insolvent,  to  the  knowledge  of  the  di- 
rectors, and  that  some  of  the  directors  had 
misappropriated  the  assets  of  the  bank; 
to  show  whether  regular  meetings  of  the 
directory  of  the  bank  had  been  held,  and 
the  character  of  the  supervision  given  by 
the  directors  to  the  concerns  of  the  bank; 
to  show  the  state  of  the  accounts  between 
Gidwitz  and  the  bank;  and  other  like  evi- 
dence,—all  of  which  was  excluded.  At  com- 
mon law  every  person  undertaking  to  act 
for  others  is  presumed  as  undertaking  to  act 
with  Integrity,  diligence,  and  skill,  and  an 
action  on  the  case  for  damages  lay  for  a 
breach  of  such  duties.  3  Bl.  Oomm.  165. 
Directors  of  banks  are  to  be  understood  as 
contracting  for  reasonable  capacity,  skill, 
and  care  in  the  discharge  of  their  duties 
(Morse,  Banks,  §  125),  and  are  consequently 
liable,  for  the  want  of  such  capacity,  skill, 
and  care,  to  all  persons  who  have  been  dam- 
aged thereby  ad.  %  128).  Bank  directors, 
who  know  of  the  insolvency  of  the  corpora- 
tion, and  yet  hold  it  out  to  the  world  as 
worthy  of  credit,  and  at  the  same  time  ap- 
propriate its  assets  to  their  own  advantage, 
are  said,  in  Thompson  on  Corporations,  un- 
questionably to  render  themselves  individ- 
ually liable  to  all  persons  injured  by  their 
misconduct  Section  4139.  We  are  inclined 
to  the  opinion  that  the  evidence  offered  by 
the  plaintiffs  should  have  been  admitted  be- 
fore the  jury.  Wherefore  the  judgment  is 
reversed,  and  the  case  is  remanded  for  a 
new  triaL 


(40   Fla.   85) 

HEERMANS  v.  JACKSONVILLE,  ST.  A  & 
I.  R.  RY.  CO. 

(Supreme  Court  of  Florida.     Feb.  2,  1898.) 

EmsTENT  Domain— Assailing  Award  ov  Vibwbbb 
—Bill  of  £zobptioN8— Nbobssitt. 

1.  Sections  1544-1550  and  1554  of  the  Re- 
vised Statutes,  providing  for  condemnation  of 
private  property  for  railway  right  of  way  pur- 
poses, where  there  has  been  no  demand  for  a 
jury  trial  within  the  time  limited  for  making 
such  demand,  do  not  contemplate  or  require  no- 
tice to  the  landowner  of  the  application  to  the 
circuit  judge  for  a  formal  judgment  of  con- 
firmation of  an  award  of  viewers,  made  in  com- 
pliance with  the  provisions  of  those  sections. 
Where  an  award  has  been  made  by  such  view- 


ers, and  the  landowner  permits  the  time  to 
elapse  within  which  he  can  annul  it,  as  of 
course,  by  simply  demanding  a  jury  trial,  with- 
out making  such  demand,  the  law  contemplates 
that  he  thereby  acquiesces  in  the  propriety  and 
sufficiency  of  the  award  made  by  the  viewers, 
and  is  satisfied  therewith;  and- it  becomes  un- 
necessary then  to  notify  him  of  the  subsequent 
application  to  the  judge  for  a  formal  judgment 
confirming  such  award.  When  no  demand  for 
a  jury  tnal  is  made  by  either  of  the  parties 
within  the  time  limited  therefor  after  the  view- 
ers make  their  award,  final  judgment  of  con- 
firmation of  such  award  follows  as  of  course, 
and  may  be  entered  by  the  judge  in  vacation. 

2.  The  only  method,  within  the  contemplation 
of  this  statute,  by  which  an  award  made  by 
viewers  can  be  contested,  questioned,  or  annul- 
led, is  by  the  simple  and  most  effective  mode 
provided  by  the  statute  itself:  that  is,  by  either 
of  the  parties  merely  demanding  the  finding  of 
a  jury  instead  of  the  award  made  by  the  view- 
ers, which  demand,  when  made  within  the  time 
limited  therefor,  of  itself,  effectually  and  as  of 
coarse,  discharges  the  viewers,  and  annuls  all 
of  their  proceedings,  without  the  intervention 
of  any  order  from  the  judge  for  that  purpose. 
The  statute  makes  no  provision  l^or  the  judge 
to  set  aside  the  award  of  one  set  of  viewers, 
because  it  was  influenced  by  improper  motives, 
and  to  appoint  other  and  fairer  viewers  in  their 
stead;  but  in  such  a  case  the  simple  and  easy 
remedy  of  merely  demanding  a  jury  can  be  ef- 
fectively applied  bv  any  of  the  parties  interest- 
ed, without  let  or  hindrance  on  the  part  of  the 
court,  when  it  is  applied  in  time.  If  not  ap- 
plied in  the  time  limited,  nil  parties  are  pre- 
sumed to  be  satisfied;  and  the  formal  judg- 
ment of  confirmation  of  the  award  of  the  view- 
ers follows  as  of  course,  without  further  ado. 

.3.  Affidavits  used  before  the  circuit  judge  in 
a  condemnation  proceeding,  for  the  purpose  of 
showing  that  an  award  made  by  viewers  was 
influenced  by  bias  or  prejudice,  if  available  for 
any  purpose,  must  be  preserved  in  a  bill  of  ex- 
ceptions duly  authenticated  by  the  judge  be- 
low; otherwise,  an  appellate  court  cannot  rec- 
ognize or  consider  them  at  all  on  writ  of  error. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Brevard  county; 
John  D.  Broome,  Judge. 

Condemnation  proceedings  by  the  Jackson- 
ville, St.  Augustine  &  Indian  River  Railway 
Company  against  lands  of  John  P.  Heer- 
mans.  From  the  judgment  of  the  circuit 
court  confirming  the  award  of  viewers,  and 
from  an  order  denying  a  motion  to  set  aside 
the  award  of  the  viewers,  Heermans  brings 
error.    Afilrmed. 

Minor  S.  Jones,  for  plaintiff  in  error.  Rob- 
bins  &  Graham,  for  defendant  in  error. 

TAYLOR,  0.  J.  The  writ  of  error  in  this 
case  is  from  a  judgment  of  the  circuit  court 
for  Brevard  county  on  the  petition  of  the 
railway  company,  condemning  certain  land 
in  Brevard  county  for  railway  right  of  way 
purposes.  The  proceedings  were  had  under 
the  provisions  of  sections  1544-1550  and  1554, 
Rev.  St  Three  viewers  were  appointed  In 
compliance  with  said  statute,  who  on  the  9th 
day  of  February,  1894,  filed  their  report, 
awarding  to  the  owner  of  the  land  (the  plain- 
tiff in  error  herein)  the  sum  of  $500  for  ^ 
acres  of  land  condemned;  and  on  the  3d  day 
of  March,  1894,  no  demand  for  a  jury  having 
in  the  meantime  been  made,  the  circuit 
Judge,  in  vacation,  r^^^T^^f^A43^^t^ 
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confirming  the  report  of  the  viewers,  and  ad- 
judging that  the  land  taken  should  be  appro- 
priated to  the  uses  of  said  railway  company 
for  Its  right  of  way  upon  its  paying  into  the 
registry  of  the  court,  for  the  use  of  the  plain- 
tiff in  error,  the  sum  of  $500,  as  awarded 
therefor. 

Afterwards,  on  the  13th  day  of  June,  1894, 
during  a  term  of  the  circuit  court  then  held 
in  said  county,  the  plaintiff  in  error  moved 
the  court  to  set  aside  "the  award  of  the 
viewers"  in  said  case  "because  (1)  the  ap- 
pointment of  viewers  was  contrary  to  the 
constitution  and  laws  of  the  state  of  Florida; 
(2)  because  said  award  was  made  on  a  basis 
of  bias  and  prejudice  to  defendant."  This 
motion  was  denied,  and  on  the  21st  of  No- 
vember, 1894,  the  defendant  below  sued  out 
his  writ  of  error. 

The  errors  assigned  are:  (1)  The  court  err- 
ed in  entering  the  Judgment  of  condemna- 
tion; (2)  the  court  erred  in  refusing,  on 
motion  of  plaintiff  In  error,  to  vacate  the  Judg- 
ment and  set  aside  the  award  of  the  view- 
ers; (8)  and  in  other  matters  apparent  on 
the  face  of  the  record. 

There  Is  no  question  raised  or  presented 
here  as  to  the  constitutionality  of  that  fea- 
ture of  the  Revised  Statutes  that  provides 
for  the  appointment  of  "three  viewers"  to 
determine  the  compensation  to  be  paid  for 
the  condemnation  of  land  under  the  right 
of  eminent  domain.  We  are  not  called  upon, 
therefore,  to  adjudicate  that  question,  and 
do  not  mean  that  the  disposition  we  feel  eon- 
strained  to  make  of  this  case,  because  of  the 
manner  of  its  presentation,  shall  be  con- 
strued as  an  adjudication  of  that  question 
either  pro  or  con. 

The  only  reasons  urged  here  in  the  briefs 
of  counsel  for  the  plaintiff  in  error  as  to  why 
the  Judgment  of  the  circuit  court  was  errone- 
ous are  (1)  that  the  court  erred  in  entering 
the  Judgment  in  vacation  without  notice  to 
Heermans  of  the  time  and  place  of  applica- 
tion therefor;  (2)  that  the  court  below  erred 
in  not  granting  the  motion  of  the  defendant 
below  to  vacate  said  Judgment  and  the 
award  of  the  viewers,  because  the  defend- 
ant, by  uncontradicted  affidavits  presented 
with  said,  motion,  showed  that  the  viewers 
were  not  impartial,  but  were  biased  in  fa- 
vor of  the  railway  company  as  against  de- 
fendant. The  first  of  these  contentions,  It 
will  be  observed,  is  new  matter,  sprung  In 
this  court  for  the  first  time.  In  the  motion 
made  before  the  circuit  Judge  for  vacation  of 
the  "award  of  the  viewers,"  it  was  not  con- 
tended that  the  court's  formal  Judgment  of 
confirmation  thereon  could  not  legitimately 
be  made  in  vacation;  neither  was  It  con- 
tended before  the  circuit  Judge  that  such 
Judgment  was  entered  ex  parte,  and  without 
notice  to  the  defendant  of  the  time  and  place 
of  application  therefor.'  We  might  dismiss 
this  first  contention  with  the  remark  that,  no 
such  question  being  raised  or  ruled  upon  in 
the  court  below,  there  was  nothing  for  our 


determination.  But  even  admitting  that  the 
facts  of  the  contention  are  true,  that  the 
Judgment  was  rendered  in  vacation,  and 
without  notice  to  the  landowner  of  the  time 
and  place  of  the  application  therefor,  we  do 
not  think,  for  those  reasons,  there  was  errmr 
in  so  doing.  Section  978,  Rev.  St,  empowers 
the  circuit  Judges  generally  to  exercise  any 
Jurisdiction  in  vacation  that  does  not  require 
the  intervention  of  a  Jury,  that  they  can  ex- 
ercise in  term  time;  and  section  1551,  Id., 
expressly  provides  that  the  proceedings  In 
these  condemnation  cases,  where  a  Jury  is 
demanded,  may  be  had  in  vacation;  and 
none  of  the  provisions  of  the  statute  seem  to 
contemplate  that  the  defendant  landowner 
shall  have  notice  of  the  application  to  the 
Judge  for  the  formal  Judgment  of  confirma- 
tion, wh^re  there  is  an  award  of  viewers, 
acquiesced  in  by  the  defendant,  by  his  fail- 
ure to  demand  a  Jury  trial  within  the  five 
days  limited  for  such  demand  after  the  filing 
by  the  viewers  of  their  award.  Section  1549 
provides  that  the  viewers  shall  give  five 
days'  notice  of  their  intention  to  file  their 
report  It  is  not  contended  ar  claimed  here 
or  elsewhere  that  this  last-named  notice  was 
not  given  to  the  plaintiff  in  error  by  the 
'viewers.  The  presumption  must  be  indulged, 
therefore,  that  he  did  have  such  notice.  Sec- 
tion 1550  then  gave  him  the  absolute  and  ar- 
bitrary right  to  completely  annul  the  pro- 
ceedings before  and  findings  of  the  viewers 
by  simply  demanding  a  Jury  trial,  within  five 
days  after  the  filing  by  the  viewers  of  their 
report,  without  the  presentation  of  any  rea- 
son or  cause  for  such  demand.  The  de- 
fendant failed  to  make  any  such  demand 
for  a  Jury  within  the  time  allotted  to  him, 
and  offers  no  reason  or  excuse  for  his  not 
having  done  so.  He  was  then  presumed  to 
have  been  satisfied  with  the  findings  and 
award  of  the  viewers,  and  there  was  no  ne- 
cessity to  notify  him  of  the  application  for 
the  formal  Judgment  confirming  such  finding. 
The  statute  seems  to  contemplate  that 
when  there  is  no  annulment  of  an  award  of 
viewers  by  the  filing  of  a  demand  for  a  Jury 
within  the  time  limited  therefor,  then  there 
is  nothing  left  for  the  Judge  to  do  In  the 
premises  but  to  enter  Judgment  of  confirma- 
tion, which  follows  as  of  course,  when  there 
is  an  award  of  viewers  unassailed  by  a  de- 
mand for  the  findings  of  a  Jury  in  its  stead. 
The  statute  does  not  contemplate  that  the 
award  of  viewers  can  be  contested,  ques- 
tioned, or  annulled  in  any  other  way  than 
by  the  simple  and  most  effective  mode  pro- 
vided by  the  statute;  that  is,  by  merely  de- 
manding a  Jury's  finding  in  its  stead,  which 
demand  of  itself,  when  made  in  time,  effec- 
tually and  as  of  course  discharges  the  view- 
ers, and  annuls  all  of  their  proceedings.  The 
statute  makes  no  provision  for  the  Judge  to 
set  aside  the  award  of  one  set  of  viewers, 
because  it  was  infiuenced  by  Improper  mo- 
tives, and  to  appoint  other  and  fairer  view- 
ers in.  their  stead ;Di|)||ye  in  such  a  case  the 
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simple  and  easy  remedy  of  merely  demand- 
ing a  Jury  can  be  arbitrarily  and  effectively 
applied  by  any  of  the  parties  interested, 
without  let  or  hindrance  on  the  part  of  the 
court,  when  it  is  applied  in  time.  If  not  ap- 
plied in  the  time  limited,  all  parties  are  pre- 
sumed to  be  satisfied,  and  the  formal  Judg- 
ment of  confirmation  of  the  award  of  the 
viewers  follows  as  of  course,  without  fur- 
ther ado. 

The  second  of  the  reasons  urged  here  for 
reversal  of  the  Judgment,  viz.  that  it  was 
shown  by  the  defendant  below  on  his  motion 
for  vacation  of  the  award  of  the  viewers,  by 
uncontradicted  affidavits,  that  the  viewers 
were  not  fair  and  impartial,  we  cannot  con- 
sider, even  if  it  were  not  already  effectually 
disposed  of  in  what  has  been  already  said. 
If  there  were  any  such  affidavits  presented 
in  support  of  such  motion,  the  only  way  that 
they  could  be  so  evidenced  to  this  court  as 
that  we  could  recognize  or  consider  them 
was  to  have  preserved  them  in  a  bill  of  ex- 
ceptions duly  authenticated  by  the  Judge  be- 
low. There  is  no  bill  of  exceptions  in  the 
record  here,  and,  though  the  alleged  affida- 
vits are  recited  and  copied  into  the  record 
by  the  clerk  below,  they  form  no  part  of  the 
record  proper  in  the  cause;  and  the  ipse  dix- 
ie of  the  clerk  below  In  reference  thereto  is 
no  evidence  to  an  appellate  court  of  their  ex- 
istence or  use  in  the  court  below.  Wiggins 
V.  Witherlngton,  96  Ala.  535,  11  South.  539; 
Waring  v.  Gilbert,  26  Ala.  295;  McAbee  v. 
Randall,  41  CaL  136;  Elliott,  App.  Proc.  % 
191;  Vanlandingham  v.  Fellows,  1  Scam. 
233;  Horn  v.  Neu,  63  lU.  539;  Broward  v. 
State,  9  FUl  422;  Carter  v.  Same,  20  Fla. 
754;  Hellen  v.  Stelnwender,  28  Fla.  191.  10 
South.  207;  Swope  v.  Smith,  1  OkL  283,  33 
Pac.  504;  Sides  v.  Brendlinger,  14  Neb.  491, 
17  N.  W.  113;  Swearingen  v.  Wilson,  2  Tex. 
Civ.  App.  157,  21  S.  W.  74;  Railway  Co.  v. 
CarUsle,  94  Mo.  166,  7  S.  W.  102;  Allen  v. 
Bemdt,  133  Ind.  355,  32  N.  B.  1127;  Hauser 
V.  Roth,  37  Ind.  89;  Chouteau  v.  Nuckols,  33 
Mo.  148;  De  Pedrorena  v.  Hotchkiss,  95  Cal. 
636,  30  Pac.  787;  Anderson  v.  Sloan,  1  Colo. 
33.  The  second  and  last  reason  urged  for 
the  reversal  of  the  Judgment  must  therefore 
fail,  for  the  want  of  facts  to  sustain  it. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

(40   Fla.   149) 

CORNELL  V.  FRANKLIN. 

(Supreme  Court  of  Florida.    Jan.  18,  1898.) 

Afpbllatb  Praoticb  —  Ambndino  Writ  — Nkw 
Partt  Plaintiff. 

l.The  appellate  court  has  the  discretionary 
power  to  permit  writs  of  error  to  be  amended 
by  inserting  therein  the  names  of  necessary 
parties  who  have  been  improperly  omitted  there- 
from, or  to  strike  from  it  the  names  of  parties 
improperly  included  therein.  But  to  enable  the 
court  properly  to  exercise  such  discretion,  so  as 
to  bring  into  the  writ  the  new  parties  that  have 
been  omitted  therefrom,  the  application  therefor 
should  be  made  before  the  time  limited  by  law 


for  suing  out  writs  of  error  has  expired.  The 
bringing  in  of  a  new  party  plaintiff  in  error  by 
amendment  of  the  writ  of  error  makes  the 
amended  writ  of  error,  as  to  such  new  party,  an 
entirely  new  writ,  issued  when  the  amendment 
is  made,  so  far  as  such  new  party  is  concerned, 
for  the  first  time;  and  if,  at  the  date  of  such 
amendment,  the  time  limited  for  suing  out  writs 
of  error  has  expired,  such  amended  writ  would 
be,  as  to  such  new  party,  a  writ  of  error  issued 
after  the  expiration  of  the  time  in  which  the 
law  permits  him  to  sue  it  out. 

2.  For  the  reasons  stated  in  the  first  headnote, 
this  court  will  not  hereafter  exercise  its  discre- 
tion in  favor  of  allowing  appeals  or  writs  of 
error  to  be  amended  for  the  purpose  of  bring- 
ing in  omitted  parties,  when  it  appears  from 
the  record  that  the  time  limited  by  law  for  tak- 
ing appeals  or  suing  out  writs  of  error  has  ex- 
Eired,  as  to  the  parties  sought  to  be  brought  in 
y  such  amendment 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Osceola  county; 
John  D.  Broome,  Judge. 

Action  by  Elijah  B.  0>mell  against  C.  E. 
Franklin,  surviving  partner.  Judgment  for 
defendant,  and  plalntifC  brings  error.  Case 
dismissed,  without  opinion.  Motion  to  re- 
instate, and  to  amend  writ,  denied. 

N.  B.  K.  PettlnglU  and  J.  B.  Whitfield,  for 
plaintiff  in  error.  William  Fisher  and  B.  D. 
Beggs,  for  defendant  in  error. 

TAYLOR,  C.  J.  At  the  last  term,  on  the 
7th  day  of  December,  1897,  upon  reaching 
this  case,  in  its  regular  order  on  the  docket, 
for  final  determination,  the  court  dismissed 
the  same,  for  the  reason  that  the  Judgment 
from  which  the  writ  of  error  was  taken  was 
a  Joint  one,  against  B.  B.  Cornell  and  Isaac 
Morgan,  as  co-partners,  under  the  firm  name 
of  E.  B.  Ck>mell  &  Co.;  and  the  writ  of  error 
was  sued  out  by  and  in  the  name  of  Elijah 
B.  Cornell  alone,  omitting  the  Joint  Judg- 
ment debtor  and  partner,  Isaac  Morgan.i 

The  sole  plaintiff  in  error,  Elijah  B.  (Cor- 
nell, now  moves  the  court  to  vacate  the  or- 
der of  dismissal  so  entered,  and  to  reinstate 
the  cause  upon  our  docket,  and  to  allow  the 
writ  of  error  to  be  amended  by  inserting 
therein  as  a  plaintiff  in  error.  Jointly  with 
said  Elijah  B.  Cornell,  the  name  of  his  said 
co-Judgment  debtor,  Isaac  Morgan,  and,  upon 
such  amendment  being  made,  to  grant  a 
summons  to  said  Isaac  Morgan,  requiring 
him  to  Join  in  prosecuting  said  writ  of  error, 
or,  in  default  thereof,  that  severance  as  to 
him  be  ordered.  This  application  is  strenu- 
ously objected  to  by  the  defendant  in  error, 
upon  the  grounds,  among  others,  that  the 
application  is  not  seasonably  made,  that  it 
should  have  been  made  before  the  court 
reached  the  cause  and  made  final  disposition 
thereof,  and  that  it  should  have  been  made 
before  the  time  had  expired  within  which 
the  newly-proposed  plaintiff  in  error,  Isaac 
Morgan,  could,  under  the  statute,  sue  out  a 
writ  of  error. 

There  is  no  doubt  as  to  the  discretionary 
power  of  this  court  to  permit  a  writ  of  error 
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to  be  amended  by  Inserting  therein  the 
names  of  necessary  parties  who  have  been 
improperly  omitted  therefrom,  and  to  strike 
from  it  the  names  of  parties  who  have  been 
improperly  Included  therein.  Bat  before  the 
court  can  properly  exercise  such  discretion, 
in  favor  of  haying  such  an  amendment  made 
so  as  to  bring  into  the  writ  new  parties  that 
have  been  omitted  therefrom,  the  applica- 
tion therefor  should  be  made  before  the  time 
limited  by  law  for  suing  out  writs  of  error 
has  expired.  In  Lorlng  v.  WIttich,  16  Fla. 
323,  this  court  permitted  an  amendment  of 
the  writ  of  error  to  be  made,  by  which 
divers  parties  Improperly  Included  therein  as 
plaintiffs  In  error  were  stridden  therefrom. 
In  Whitlock  V.  Wlllard,  18  Fla.  15C,  which  was 
an  appeal  In  chancery,  an  amendment  of  the 
appeal  by  bringing  In  new  parties  was  per- 
mitted; but  In  that  case  the  time  limited  for 
taking  appeals  had  not  expired  when  the 
amendment  was  allowed,  and  no  objection 
was  urged  against  the  same.  In  Nash  v. 
Haycraft,  34  Fla.  449,  16  South.  324,  an 
amendment  of  a  writ  of  error,  bringing  in 
an  omitted  party,  was  permitted  after  the 
lapse  of  the  time  limited  for  suing  out  writs 
of  error;  but  no  question  was.  raised  or 
urged  in  opposition  to  the  amendment  In 
that  case  on  the  ground  that  the  bar  of  the 
statute  had  run  against  the  new  party  plain- 
tiff in  error  sought  to  be  brought  In  by  the 
amendment,  and  the  amendment  was  applied 
for  before  the  court  had  reached  the  case 
for  final  disposition;  the  plaintiff  in  error 
discovering  the  defect  in  his  proceeding 
himself,  and  promptly  after  the  discovery 
seeking,  of  his  own  motion,  to  remedy  the 
same  by  amendment  The  court,  not  having 
the  question  of  the  bar  of  the  statute  raised 
or  suggested,  did  not  consider  the  same;  nor 
did  It  consider  the  question  as  to  what  effect 
such  an  amendment  would  have  upon  the 
subsequent  retention  of  the  case  by  this 
court  for  final  adjudication  In  the  event  the 
question  of  the  bar  of  the  statute  as  to  the 
newly-made  party  were  raised  and  urged 
upon  the  court,  even  though  raised  subse- 
quently to  the  permitting  of  the  amendment. 
If  one  against  whom  a  Judgment  has  been 
rendered  jointly  with  another  Is  not  joined 
as  a  party  plaintiff  In  a  writ  of  error  sued 
out  from  such  judgment  by  his  co-defendant 
until  after  the  expiration  of  the  time  lim- 
ited for  suing  out  writs  of  error,  the  amend- 
ed writ  of  error,  bringing  him  in  as  a  party 
plaintiff  in  error,  is,  as  to  him,  an  entirely 
new  writ,  issued  then,  so  far  as  he  is  con- 
cerned, for  the  first  time,  and  as  to  him  Is 
a  writ  of  error  Issued  after  the  lapse  of  the 
time  in  which  the  law  permits  him  to  sue 
It  out  In  the  case  of  Smetters  v.  Ralney, 
14  Ohio  St  287,  It  is  held  that  all  the  defend- 
ants in  a  joint  judgment  are  necessary  par- 
ties to  an  appellate  proceeding  seeking  its 
reversal,  and  that  if  all  such  defendants 
are  not  made  parties  to  such  appellate  pro- 
ceeding within  the  time  limited  by  law  for 


instituting  such  appellate  proceeding,  the  re- 
vising court  has  no  such  jurisdiction  over 
the  subject-matter  as  will  authorize  It  to  re- 
verse or  modify  any  part  of  such  judgment. 
It  was  further  held  In  the  same  case  that 
any  such  joint  judgment  debtor  who  Is  not 
made  a  party  to  the  appellate  proceeding 
instituted  by  his  co-debtor  until  after  the 
statutory  bar  may,  upon  being  brought  In, 
plead  such  statutory  bar,  and  such  plea  will 
oust  the  jurisdiction  of  the  revising  court 
to  reverse  or  modify  any  part  of  the  judg- 
ment To  the  same  effect  are  the  cases  of 
Curten  v.  Atkinson,  29  Neb.  612,  46  N.  W. 
91;  Hendrickson  v.  Sullivan,  28  Neb.  790, 
44  N.  W.  1135;  Burke  v.  Taylor,  45  Ohio  St 
444,  15  N.  E.'471;  HoUoran  v.  Railway  Co., 
129  Ind.  274,  28  N.  B.  549.  While  we  are 
not  called  upon  at  this  time  to  agree  or  dis- 
agree with  the  idea  held  out  In  these  cases, 
that  the  failure  to  make  necessary  parties 
plaintiff  In  error  within  the  time  limited  for 
suing  out  writs  of  error  presents,  accurately 
speaking,  a  question  of  jurisdiction  in  this 
court  to  hear  or  determine  the  cause  under 
any  circumstances,  yet  we  feel  that  the 
courts  cannot  override  or  ignore  the  limita- 
tions placed  by  law  upon  the  institution  of 
all  classes  of  legal  proceedings,  but  must 
recognize  such  bar,  and  apply  It  whenever 
clearly  presented  and  Insisted  upon.  When 
a  judgment  Is  rendered  jointly  against  two, 
an  appellate  court  cannot  properly  deal  with 
it  for  review  with  only  one  of  the  parties 
before  it  who  are  jointly  bound  by  It  for 
the  reason  that  it  would  be  passing  upon  and 
adjudicating  the  right  of  such  absent  party 
without  giving  him  his  day  In  court,  and 
this  the  courts  uniformly  refuse  to  do.  If 
the  statute  has  run  against  such  absent 
party,  so  that  the  appellate  proceeding  as 
to  him  Is  barred,  the  court  cannot  override 
such  bar  by  forcing  him  In  as  a  party,  when 
such  bar  Is  claimed  and  urged.  As  before 
seen,  this  court  has  an  undoubted  discre- 
tionary power  to  permit  appeals  and  writs 
of  error  to  be  amended  by  bringing  In  omit- 
ted parties;  but,  for  the  reasons  stated.  It 
will  not  hereafter  exercise  such  discretion  In 
favor  of  such  amendments  when  It  appears 
that  the  time  limited  by  law  for  taking  ap- 
peals or  suing  out  writs  of  error  has  expir- 
ed as  to  the  parties  sought  to  be  brought  In 
by  such  amendment 

Section  1271,  Rev.  St,  provides  that  all 
writs  of  error  In  civil  actions  shall  be  sued 
out  within  six  months  from  the  date  of  the 
judgment  to  be  reviewed;  reserving  to  per- 
sons laboring  unde^  the  disabilities  of  in- 
fancy, coverture,  and  lunacy,  a  further  pe- 
riod of  six  months  after  their  disability  is 
removed.  The  judgment  sought  to  be  re- 
versed through  this  writ  of  error  was  ren- 
dered on  the  3d  day  of  October,  1893.  The 
time  allowed  by  law  to  the  joint  judgment 
debtor,  who  is  now  sought  by  this  motion  to 
be  brought  in  as  a  party  plaintiff  In  error, 
for  suing  out  a  writ  of  error  has  therefore 
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long  since  elapsed;  and  the  appellate  pro* 
ceedlng,  as  to  him.  Is  barred,  and  such  bar 
Is  Insisted  upon. 

The  motion  to  reinstate  the  cause,  and  to 
be  allowed  to  amend  the  writ  of  error  by 
making  Isaac  Morgan  a  party  plaintiff  there- 
in, and  for  a  summons  and  severance  as  to 
him,  are  therefore  hereby  denied. 

(40    Fla.    36) 

STATB  ex  teL  ANDREXJ  et  al.  t.  OANFIELD 

et  al.»  City  Oooncil. 
(Supreme  Court  of  Florida.     March  16,  1808.) 

APi>BLl.ATB    PhACTIOB  — OONSTKUOTIYB    SERVICE— 

KSC9RD11IO  Writ  of  Error— Chapter— Co ksti- 
TUTIONA.L  Law  — Due  Process  ov  Law— Man- 
damus AGAINST  CiTT  COUNOIL  —  WkIT  OF  ER- 
ROR —  Pautibb  —  Orioinal  Writs  of  Error  — 
Rbtubx. 

1.  Chapter  4529,  Laws,  approved  May  8, 
18©7,  entitled  "An  act  to  abrogate  the  writ  of 
scire  facias  *ad  audiendam  errores  in  appellate 
proceeding  to  the  supreme  court,  and  to  pro- 
vide a  BUDBtitute  therefor  in  civil  causes,"  Md 
to  be  not  obnoziouB  to  that  provision  of  the  con- 
stitutions of  the  United  States  and  of  the  state 
of  Florida  that  forbids  the  deprivation  of  prop- 
erty without  due  process  of  law.  Our  legisla- 
ture has  the  power,  not  only  to  regulate  and 
prescribe  the  procedure  to  obtain  in  our  sever- 
al courts,  respectively,  but  also  to  regulate  and 
prescribe  the  procedure  by  which  causes  tried 
in  the  courts  of  first  instance  shall  be  transfer- 
red for  review  to  other  tribunals  clothed  by  the 
constitution  with  revisory  powers;  and  when, 
in  so  doing,  it  provides  that  the  issuance  and 
record  of  a  writ  of  error  in  the  court  of  first 
instance  shall  have  the  effect  of  transferring 
the  cause  and  the  litigants  therein  to  the  juris- 
diction of  the  revising  court  for  re-ezamlnation, 
it  has  prescribed  that  "due  process  of  law"  con- 
templated b^  said  constitutions.  A  writ  of  er- 
ror proceedmg  is  not  such  a  new  and  original 
suit  as  to  require  the  same  strictness  and  rigid- 
ity in  the  service  upon  the  defendant  therein 
of  notice  of  its  institution,  as  is  required  at  the 
institution  of  a  new  and  original  action  in  a 
court  of  first  instance,  but  Ib  rather  a  continu- 
ation of  an  original  suit;  and  a  statute  provid- 
ing for  constructive  notice  only  of  its  mstitu- 
tion  and  pendency  does  not  violate  that  provi- 
sion of  the  organic  law  that  prohibits  the 
deprivation  of  property  without  due  process  of 
law. 

Garter,  J.,  dissenting. 

2.  Nothing  but  a  clear  violation  of  the  consti- 
tution will  justify  the  courts  in  overruling  the 
legislative  will,  and  where  there  is  a  reasona- 
ble doubt  as  to  the  constitutionality  of  an  act 
it  must  be  resolved  in  favor  of  the  act,  and  it 
must  be  upheld. 

3.  A  mandamus  against  a  city  council  is  vir- 
tually a  proceeding  against  the  corporation,  and 
the  judgment  therein  is  obligatory  on  the  mem- 
bers of  the  board  of  council  men  in  office  at  the 
time  of  its  rendition,  regardless  of  mutations 
made,  pending  the  proceeain^cs,  in  the  personnel 
of  those  composing  such  representative  council. 

4.  Writs  of  error  should  m  all  cases  give  the 
individual  names  of  all  parties  plaintiff  and  de* 
fendant  in  error  in  order  that  the  appellate 
court  may  know  by  the  record  who  the  parties 
are  before  it.  A  writ  of  error  issued  In  the 
name  of  "J.  A.  et  al."  is  nothing  more  than  a 
writ  issued  in  the  name  of  "J.  A."  alone;  and 
where  the  judgment  thus  sought  to  be  reviewed 
is  a  joint  one  against  "J.  A."  and  other  co- 
judgment  defendants,  who  are  not  otherwise 
named  or  designated  in  the  writ  of  error  than 
by  the  use  therein  of  the  abbreviation  "et  al.," 
such  writ  is  fatally  defective  for  the  want  of 
necessary  parties  plaintiff  in  error;   the  settled 


rule  being  that  all  parties  defendant  to  a  judg- 
ment rendered  against  them  jointly  must  be 
made  parties  to  a  writ  of  error  instituted  for 
its  review. 

6.  A  writ  bf  error,  amended  by  bringing  into 
it  new  parties  plaintiff  in  error,  is,  as  to  such 
new  parties,  a  new  writ,  issued  at  the  time  of 
such  amendment  for  the  first  time:  and  this 
courtj  according  to  its  established  rule,  will  not 
permit  such  amendments  to  be  made  after  the 
time  limited  for  suing  out  writs  of  error  has 
expired. 

6.  The  provision  in  chapter  4529,  Laws  1807, 
requiring  the  writ  of  error  to  be  recorded  in 
the  minute  book  of  the  circuit  court,  is  design- 
ed as  a  substitute  for  the  service  upon  the  de- 
fendant in  error  of  the  abrogated  writ  of  scire 
facias  ad  audiendum  errores,  and  serves  the 
purpose  of  notice  to  the  defendant  in  error 
that  he  and  the  record  of  his  ct  Jae  have  by  such 
writ  been  removed  for  review  to  the  appellate 
court.  It  is  jurisdictional,  an.l  must  in  every 
case  be  strictly  complied  with.  The  statute 
does  not,  however,  preclude  waiver  of  notice 
and  voluntary  appearance  in  the  appellate 
court. 

7.  All  original  writs  of  error  should  be  return- 
ed to  and  tiled  in  the  appellate  court  with  the 
record  in  the  cause;  or,  at  latest,  by  the  return 
day  named  in  the  writ;  and,  in  view  of  the 
provisions  of  chapter  45!^,  Laws  1807,  it  should 
m  every  case  have  Indorsed  upon  it  when  re- 
turned a  certificate  of  the  clerk  of  the  circuit 
court  showing  the  fact  that  it  has  been  record- 
ed in  the  minute  book  of  the  circuit  court,  and 
the  date  of  such  record,  and  the  page  of  the 
book  where  recorded;  and  the  transcript  of  the 
record  should  also  contain  a  certified  copy  of 
such  record  of  the  writ  of  error,  certified  by 
the  clerk  of  the  circuit  court  in  the  same  man- 
ner that  he  authenticates  any  transcript  of  any 
other  document  of  record  in  his  oflSce,  having 
such  copy  to  show  also  the  date  of  its  record 
in  his  minute  book. 

(SyUabus  by  the  Court) 

Error  to  circuit  court,  St.  Johns  county; 
Rhydon  M.  Call,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
John  Andreu  and  others,  against  Heth  Can- 
fleld  and  others,  composing  the  city  council 
of  the  city  of  St.  Augustine.  Judgment  for 
respondents,  and  relators  bring  error.  Writ 
of  error  dismissed. 

Alex.  St.  Clair-Abrams,  for  plaintiffs  in  er- 
ror. Parrott  &  Hamlin  and  W".  A.  MacWil- 
Uams,  for  defendants  in  error. 

TAYLOR,  0.  J.  This  cause  comes  here  by 
writ  of  error  from  a  final  Judgment  in  a 
mandamus  proceeding  rendered  in  the  circuit 
court  of  St.  Johns  county  on  the  8th  day  of 
July,  1807.  The  writ  of  error  therein  wa» 
issued  by  the  clerk  of  the  circuit  court  on 
the  20th  day  of  November,  1807,  and  was  re- 
corded on  the  same  date  by  the  clerk  of  the 
circuit  court  in  the  minute  book  of  said  cir- 
cuit court,  and  is  returnable  to  the  first  day 
of  the  present  term  of  this  court. 

The  defendants  in  error,  respondents  below, 
now  move  this  court,  on  special  appearance 
for  that  purpose  alone,  to  dismiss  the  writ  of 
error  on  the  following  grounds:  (1)  Because 
said  writ  of  error  does  not  contain  the  names 
of  the  plaintiffs  and  defendants  in  error.  (2) 
Because  there  has  been  and  is  no  service  or 
notice  of  said  writ  or  this  appeal,  as  required 
by  law»  upon  the  resi 
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petition  for  and  the  alternative  writ  issued  In 
the  court  helow  herein,  and  In  favor  of  whom 
Judgment  was  rendered,  as  shown  by  the 
transcript  of  record  herein,  and  this  court  has 
acquired  no  Jurisdiction  of  such  defendants. 
(3)  Because  this  court  has  not,  by  virtue  of 
said  writ,  or  of  any  proceeding  or  notice  here- 
in or  in  the  court  below,  obtained  Jurisdiction 
of  the  subject-matter  of  the  suit,  or  any  of 
the  defendants  In  error  herein.  (4)  Because 
by  chapter  4636  of  the  acts  of  the  legislature 
of  the  state  of  Florida  approved  May  29,  A. 
D.  1897,  the  respondents  below,  who  com- 
prised the  city  council  of  the  city  of  St  Au- 
gustine, under  and  by  virtue  of  chapter  3972 
of  the  said  acts,  approved  June  3,  1889, 
ceased  to  exist  as  a  council,  or  to  represent 
said  city  In  any  capacity,  upon  the  election 
of  a  city  council  pursuant  to  said  chapter 
4636,  which  occurred  on  the  15th  day  of  June, 
A.  D.  1897,  and  upon  said  council  being  duly 
qualified  and  sworn  in  on  the  18th  day  of 
June,  A.  D.  1897;  and,  said  city  or  new  city 
council  never  having  been  made  parties  to 
this  proceeding  in  the  court  below,  the  Judg- 
ment below  did  not  affect  either  the  city  of 
St  Augustine  or  its  city  council  at  the  time 
or  now  existing,  and  neither  are  now  or  can 
be  brought  herein  before  this  court;  nor  can 
this  cause  properly  be  prosecuted  against  said 
former  city  council,  who  were  respondents 
below,  because  at  the  time  the  Judgment  ap- 
pealed from  was  rendered  said  council  was 
functus  officio,  and  any  further  or  other 
prosecution  would  be  and  Is  fruitless.  (5) 
Because,  in  view  of  said  chapter  4636,  which 
was  in  force  at  the  time  the  Judgment  ap- 
pealed from  was  rendered,  and  of  the  parties 
below,  no  other  Judgment  was  or  is  now  pos- 
sible than  that  **the  respondents  go  hence 
without  day,"  as  adjudged  below;  and,  even 
if  the  reasons  given  therefore  by  the  court 
b^ow  are  erroneous,  or  the  motion  to  quash 
was  improperly  sustained,  such  errors  were 
without  injury  to  the  relators  below  and 
plaintiffs  in  error  here.  (6)  Because  no  con- 
structive or  other  legal  service  of  the  writ  of 
error  herein,  or  any  notice  thereof,  has  been 
made  upon  the  existing  members  of  the  city 
council  of  the  city  of  St  Augustine,  elected 
pursuant  to  said  chapter  4636.  (7)  Because 
the  original  writ  of  enor  herein  has  not  been 
returned  to  or  filed  in  this  court,  or  other 
original  evidence  shown,  that  the  substituted 
service  or  notice  prescribed  by  chapter  4529 
of  the  acts  of  the  legislature  of  Florida  has 
been  complied  with.  (8)  Because  of  other 
errors,  for  the  committing  of  which  this  writ 
of  error  and  this  cause  should  be  dismissed. 
Accompanying  this  motion,  and  in  support 
thereof,  is  a  sworn  statement  by  one  P.  S. 
Amau,  to  the  effect  that  he  is  clerk  of  the 
city  of  St  Augustine,  and  that  it  appears 
from  the  records  of  said  city  in  his  custody 
that  prior  to  and  up  to  the  18th  day  of  June, 
1897,  the  following  named  persons  composed 
the  city  council  of  St.  Augustine,  viz.  Heth 
Canfield,  A.  J.  WatU,  W.  S.  M.  Pinkham,  E. 


W.  McBride,  J.  B.  CJolee,  John  Paplno,  Alex- 
ander Iwanowskl,  0.  J.  Vedder,  John  Center, 
and  T.  W.  Bruce;  that  they  held  such  offices 
under  a  former  city  charter;  that  under  chap- 
ter 4636,  Laws  Fla.,  an  election  for  city 
councilmen  for  said  city  was  held  on  the 
15th  day  of  June,  1897,  pursuant  to  the  provi- 
sions of  said  chapter,  and  that  at  said  election 
the  following  persons  were  elected  as  coun- 
cilmen for  said  city,  viz.  Heth  Ganfield,  Jesse 
McClain,  E.  E.  Boyce,  Alexander  Iwanowskl, 
E.  W.  McBride,  Marion  T.  Masters,  A.  J. 
Watts,  John  L.  Center,  J.  B.  Colee,  and  C.  J. 
Vedder,  and  that  they  duly  qualified  and 
became  the  regularly  constituted  city  council 
of  said  city  on  the  18th  day  of  June,,  1897, 
and  have  so  continued  up  to  the  present  time, 
and  that  since  June  18,  1897,  no  other  persons 
or  body  of  men  have  performed  any  of  the 
duties  or  functions  of  said  city  council. 

Under  the  second  and  third  grounds  of 
this  motion  an  assault  is  made  upon  the  con- 
stitutionality of  the  following  chapter  4529, 
Laws,  approved  May  8,  1897,  entitled  "An 
act  to  abrogate  the  writ  of  scire  facias  ad 
audiendum  errores  in  appellate  proceedings 
to  the  supreme  court,  and  to  provide  a  sub- 
stitute therefor,  in  civil  causes."  "Section  1. 
That  from  and  after  the  passage  of  this  act 
it  shall  not  be  necessary,  in  order  to  give  to 
the  supreme  court  Jurisdiction  over  the  per- 
son of  any  defendant  in  error  in  civil  causes, 
to  issue  or  to  serve  the  defendant  in  error 
with  a  scire  facias  ad  audiendum  errores,  or 
with  any  other  writ,  process  or  notice,  in 
any  civil  cause  taken  by  writ  of  error  to  the 
supreme  court,  for  the  purpose  of  notifying 
him  of  the  pendency  of  such  writ  of  error 
proceeding;  but  all  writs  of  error  from  the 
circuit  courts  to  the  supreme  court,  in  civil 
causes,  shall  be  recorded  by  the  clerk  of  the 
circuit  court  to  whom  such  writ  of  error 
is  addressed  in  the  minute  book  of  his  court 
within  ten  days  after  its  Issuance  or  re- 
ceipt by  hlro,  and  such  recording  by  the 
clerk  of  the  writ  of  error  shaU  be  deemed, 
taken  and  held  to  be  sufficient  notice  to  the 
defendant  in  error  of  the  pendency  of  such 
writ  of  error  proceeding  in  the  supreme 
court  and  the  supreme  court  shall  thereby 
acquire  complete  Jurisdiction  over  the  person 
of  such  defendant  in  error."  Section  2  of 
the  same  act  expressly  repeals  all  former 
legislation  providing  for  the  issuance,  serv- 
ice, and  return  of  writs  of  scire  facias  ad 
audiendum  errores  in  civil  cases  from  the 
circuit  courts  to  the  supreme  court;  and 
the  third  and  last  section  of  the  act  provides 
that  the  act  shall  take  effect  immediately 
upon  its  approval  by  the  governor. 

It  is  contended  that  this  law  is  violative 
of  that  provision  of  the  constitutions  of  both 
the  United  States  and  of  the  state  of  Florida 
inhibiting  the  deprivation  of  life,  liberty,  or 
property  without  due  process  of  law.  In 
support  of  this  contention  it  is  argued  that 
an  appeal  or  writ  of  error  is  a  new  suit  and 
that,  if  the  provisions  of  this  law  are  to  be 
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enforced,  the  defendant  In  error  or  appellee 
is  left  entirely  without  notice  of  the  pen- 
dency or  existence  of  such  new  suit,  except 
such  constructive  notice  thereof  as  Is  fur- 
nished In  the  proYision  requiring  a  record 
of  the  writ  of  error;  that  as  to  nonresident 
litigants  such  constructive  notice  is  abso- 
lutely void  if  the  Judgment  rendered  by  the 
appellate  court  is  one  in  personam;  and  that 
as  to  all  resident  litigants  upon  whom  per- 
sonal or  actual  service  can  be  had  it  is  also 
void  upon  the  ground  that  no  constructive 
service  of  process  can  ever  be  legally  justi- 
fied where  the  parties  are  resident  within  the 
court's  jurisdiction,  and  accessible  to  per- 
sonal service  of  its  process.  These  conten- 
tions seem  to  be  supported  by  some  authori- 
ties when  applied  to  initiatory  process  in 
the  courts  of  original  jurisdiction,  but  when 
such  courts  have  jurisdiction  of  the  subject- 
matter  of  a  suit,  and  by  proper  service  of 
their  original  process  have  acquired  juris- 
diction of  the  parties  litigant,  and  carry  the 
suit  to  judgment,  the  principles  contended 
for  have  no  application  to  those  further  steps 
or  proceedings  in  the  same  cause  by  which 
such  judgment  and  the  proceedings  antece- 
dent thereto  are  transferred  to  an  appellate 
court,  not  for  the  purpose  of  granting  any 
original  relief  therein,  but  solely  for  the  pur- 
pose of  review  and  CQrrection  if  error  has 
been  committed  by  the  court  of  original  ju- 
risdiction. Upon  such  transfer  the  subject- 
matter,  parties  in  interest,  and  issues  con- 
tended for  remain  the  same.  No  new  issue, 
matter,  or  contention  can  be  infused  into  the 
case  in  the  appellate  court;  neither  can  it 
grant  any  original  relief  not  claimed  in  the 
court  of  first  institution.  Its  function  is 
solely  that  of  revision  and  review  of  that 
which  has  already  been  done  in  the  lower 
court  And  in  the  appellate  court,  it  may  be 
said  that  the  acts  and  doings  of  the  judge 
below  are  more  directly  upon  trial  than  the 
•contentions  of  the  parties  litigant  in  the 
cause.  If  error  is  found  by  the  appellate 
court  to  have  been  committed  in  any  of  the 
proceedings  precedent  to  the  judgment  refi- 
dered  by  the  lower  court,  its  judgment  is 
simply  reversed,  with  a  remand  of  the  cause 
to  the  court  of  its  origin  for  retrial  of  the 
same  issues  between  the  same  parties.  If 
error  is  found  in  the  judgment  alone,  the  ap- 
pellate court  itself  may  correct  that  error, 
leaving  the  judgment  as  corrected  still  the 
judgment  of  the  original  court  to  be  en- 
forced by  its  process.  If  no  error  is  found 
either  in  the  proceedings  leading  up  to  the 
judgment  or  in  the  judgment  itself,  the  ap- 
pellate court  simply  affirms  the  absence  of 
error,  and  remands  the  judgment  to  the  low- 
er court  for  enforcement  as  the  judgment  of 
such  lower  court,  with  its  full  effectiveness 
dating  from  the  day  of  its  original  rendition. 
It  cannot  accurately  be  said,  then,  that  an 
appeal  or  writ  of  error  proceeding  from  an 
inferior  to  a  superior  court,  having  the  pow- 
ers of  an  appellate  tribunal  to  be  exercised 
23  80.-3S 


in  such  cases  strictly  In  review  of  proceed- 
ings already  had  between  litigants  in  the 
lower  court,  is  at  all  such  a  new  suit  as  that 
the  parties  to  it  should  be  personally  served 
with  separate  notice  of  the  taking  of  those 
steps  or  proceedings  prescribed  by  law  by 
which  the  legal  contests  between  them  in  the 
trial  courts  are  removed  or  transferred  to  the 
appellate  court  for  review  and  correction  of 
error  if  any  has  been  committed.  Under  our 
laws  the  time  within  which  an  appeal  or 
writ  of  error  can  be  talcen  in  civil  causes  is 
now  cut  down  to  the  short  period  of  six 
months  from  the  rendition  of  the  judgment 
or  decree  to  be  reviewed.  This  statute,  coup- 
led with  the  limitation  statute  in  such  cases, 
provides  In  effect  that  for  six  months  after 
the  rendition  of  any  judgment  at  law  in  the 
circuit  courts  it  and  the  proceedings  upon 
which  it  is  founded  may  be  removed  and 
transferred  to  this,  the  supreme  court,  strict- 
ly for  review,  by  the  issuance  and  recording 
of  a  writ  of  error  in  the  minute  book  of  the 
circuit  court  where  the  judgment  itself  to  b^ 
reviewed  is  likewise  recorded.  The  proper 
Issuance  and  recording  of  the  writ  of  error 
removes  the  record  evidencing  the  proceed- 
ings had  up  to  that  juncture  into  the  appel- 
late court,  and,  along  with  it,  the  parties  to 
that  record;  and,  instead  of  being  a  new 
suit,  is  but  a  continuation  of  the  same  suit, 
-Hsimply  another  step  in  the  same  cause,  of 
the  right  to  take  which  in  regular  order  in 
the  manner  prescribed  by  this  law  all  par- 
ties litigant  in  the  circuit  courts  have  full 
knowledge  in  advance  whenever  they  volun- 
tarily subject  themselves  to  the  jurisdiction 
of  the  courts  of  first  instance  by  becoming 
parties  plaintiff  in  suits,  or  are  made  parties 
defendant  therein  by  the  due  service  of  sum- 
mons or  other  original  process.  The  law, 
we  think,  too,  inflicts  no  unreasonable  hard- 
ship upon  litigants,  and  in  no  sense  even 
fends  to  deprive  them  of  any  right  without 
their  knowledge,  or  without  full  opportunity 
to  be  heard.  The  party  recovering  a  judg- 
ment in  any  of  our  circuit  courts  knows  from 
our  constitution  that  such  judgment  is  not 
a  finality,  but  that  the  party  against  whom 
he  has  obtained  it  has  the  right  during  a 
limited  period  to  have  it  reviewed,  reversed, 
or  corrected  by  this  court;  and  he  knows, 
too,  from  this  law,  on  the  day  of  its  rendi- 
tion, that  for  six  months  thereafter  his  ad- 
versary against  whom  he  has  recovered  it 
has  the  right  to  remove  it  for  review  into 
the  appellate  court  by  simply  having  a  writ 
of  error  issued  and  recorded  in  the  minute 
book  of  the  circuit  court  where  his  judgment 
stands  of  record;  and  he  knows  that  during 
that  six  months  it  is  incumbent  upon  him 
to  watch  the  records  where  his  judgment  ia 
enrolled,  lest  the  step  be  there  taken  that 
will,  in  course  of  duly-prescribed  law,  sub- 
ject the  regularity  and  propriety  of  his  judg- 
ment to  the  revisionary  scrutiny  of  the  court 
provided  by  the  constitution  to  review  and 
correct  errors  in  same,  if  any.  We  have  not 
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overlooked  the  fact  that  this  court  has  re- 
peatedly heretofore  made  use  of  the  expres- 
sions that  "a  writ  of  error  was  in  the  nature 
of  a  new  suit,"  and  'Vas  anew  suit,  and  not  a 
continuation  of  the  former  suit*'  (Iioring  t. 
Wittich,  16  Pla.  323  [text,  327];  Welskoph  v. 
Dibble,  18  Fla.  22  [text,  23];  State  v.  Mitch- 
eU,  29  Fla.  302,  10  South.  746;  Association 
V.  Weller,  30  Fla.  210  [text,  215],  11  South. 
786;  Glasser  v.  Hackett,  37  Fla.  358,  20 
South.  532);  but  an  Inspection  of  these  cases 
will  show  that  these  expressions  were  illus- 
tratively used  therein.  Neither  in  these  cases 
nor  in  any  other  has  this  court  ever  decided 
that  a  writ  of  error  was  the  commencement 
of  such  a  new  and  original  suit  as  to  make 
personal' service  of  notice  of  its  institution 
an  indispensable  essential  to  the  administra- 
tion of  that  ''due  process  of  law"  contem- 
plated by  the  constitutional  inhibition.  On 
the  contrary,  rule  25  (adopted  by  this  court 
at  its  April  term,  A.  D.  1873),  for  the  gov- 
ernment of  causes  pending  here,  expressly 
provides  for  constructive  service  of  notice  by 
publication  upon  the  heirs  at  law  or  personal 
representatives  of  parties,  either  plalntifT  or 
defendant,  to  pending  writs  of  error,  who 
may  die,  requiring  them  to  become  parties 
to  the  appellate  proceedings;  and  upon  their 
failure  to  respond  to  such  notice  recognizes 
the  right  of  this  court  to  proceed  with  the 
determination  of  the  cause.  This  rule  has 
been  in  force  for  upwards  of  20  years,  and 
has  been  frequently  acted  upon,  and  its  en- 
tire propriety  has  never  been  questioned.  In 
such  cases  identically  the  same  practice  pre- 
vails in  the  supreme  court  of  the  United 
States,  as  prescribed  by  rule  15  of  its  rules 
of  practice.  108  U.  S.  581,  3  Sup.  Ct.  x.  If 
entirely  new  parties,  who  were  strangers  to 
the  litigation  at  its  first  inception  in  and 
progress  through  the  lower  court,  can  legally 
be  brought  within  the  jurisdiction  of  the  ap- 
pellate court  by  means  of  that  form  of  con- 
structive service  found  in  publications  in 
newspapers,  we  can  see  no  valid  reason  why 
the  living  persons  themselves,  who  have  all 
along  l>een  the  actual  parties  to  the  litigation 
at  its  inception  and  through  all  of  its  stages, 
cannot  be  brought  within  the  jurisdiction  of 
the  appellate  court  by  means  of  constructive 
notice,  particularly  when  the  prescribed 
method  of  giving  such  notice  furnishes  a 
greater  and  more  reasonable  probability  of 
imparting  actual  knowledge  of  the  proceed- 
ing in  the  one  case  than  in  the  other.  We 
think  that  the  provisions  of  the  statute  un« 
der  discussion  requiring  a  record  of  the  writ 
of  error  in  the  minute  book  of  the  court  of 
first  instance,  and  proclaiming  that  such  rec- 
ord shall  be  deemed  and  held  to  be  notice  to 
the  defendant  in  error  of  the  pendency  of 
such  writ  of  error  proceeding  in  the  appel- 
late court,  does  insure  far  greater  certainty 
and  probability  of  becoming  actual  notice 
than  that  supplied  by  newspaper  publication. 
And  why?  Because  this  law  notifies  all  liti- 
gants in  advance  that  such  a  step  in  the 


litigation  in  which  he  Is  involved  can  regu- 
larly be  taken,  and,  when  taken,  what  its 
legal  effect  shall  be;  and  points  him  with 
accuracy  to  the  record  book,  where  he  can 
acquire  actual  knowledge  as  to  whether  it 
has  been  taken  or  not,  and  the  limitation 
statute  informs  him  of  the  period  within 
which  it  can  be  efltetlvely  taken.  If  he  fails 
to  acquire  actual  knowledge  of  the  fact,  the 
responsibility  rests  in  his  own  laches,  and 
not  upon  any  defect  in  the  law.  In  the  case 
of  Nations  v.  Johnson,  24  How.  195,  it  was 
distinctly  held  that  the  proceedings  on  an 
appeal  or  writ  of  error  are  rather  a  continu- 
ation of  the  litigation  than  the  commence- 
ment of  a  new  action,  and  that  where  a 
party  in  whose  favor  a  judgment  or  decree 
is  rendered  leaves  the  state,  and  that  judg- 
ment  or  decree  is  reversed  on  writ  of  error, 
with  service  of  notice  of  the  appellate  pro- 
ceeding only  by  publication,  as  the  statute 
directs,  the  final  judgment  or  decree  is  bind- 
ing and  conclusive  on  him,  as  in  any  other 
case.  In  Pennoyer  v.  Neff,  95  U.  8.  714,  in 
which  the  question,  "what  is  due  process  of 
law  when  applied  to  judicial  proceedings?' 
is  elaborately  discussed,  it  is  h^ld  that  a 
personal  judgment  Is  without  any  validity  if 
it  be  rendered  by  a  state  court  in  an  action 
upon  a  money  demand  against  a  nonresi- 
dent of  the  state  who  wse  served  in  the  court 
of  first  instance  by  a  publication  of  sum- 
mons, but  upon  whom  no  personal  service 
of  process  within  the  state  was  made,  and 
who  did  not  appear;  and  that  no  title  to 
property  passes  by  a  sale  under  an  execution 
issued  upon  such  a  judgment  But  in  that 
case  the  court,  after  so  holding,  says:  "It 
is  hardly  necessary  to  observe  that  in  aU  we 
have  said  we  have  had  reference  to  proceed- 
ings in  courts  of  first  instance,  and  to  their 
jurisdiction,  and  not  to  proceedings  in  an 
appellate  tribunal  to  review  the  action  of 
such  courts.  The  latter  may  be  taken  upon 
such  notice,  personal  br  constructive,  as  the 
state  creating  the  tribunal  may  prQVide. 
They  are  considered  as  rather  a  continua- 
tion of  the  original  litigation  than  the 
commencement  of  a  new  action.**  And  the 
case  of  Nations  v.  Johnson,  supra,  is  dted 
in  support  of  the  observation  quoted.  To 
the  same  effect  is  the  incisive  reasoning  of 
Chief  Justice  Marshall,  in  Cohens  v.  Vir- 
ginia, 6  Wheat  408,  409,  et  seq.  In  Delano  v. 
Jopling,  1  Litt  (Ky.)  117,  the  defendant  was 
the  special  bail  for  another  in  a  suit  brought 
in  Virginia  against  that  person,  and  judg- 
ment was  rendered  against  the  principal. 
Under  a  statute  then  in  force  in  Virginia, 
after  two  writs  of  scire  facias  were  issued 
against  the  special  bail  and  returned  non 
est  inventus,  judgment  was  rendered  against 
him  without  the  service  of  any  sort  of  no- 
tice, actual  or  constructive.  This  judgment 
against  the  special  bail  was  afterwards  sued 
upon  in  an  action  of  debt  in  the  courts  of 
Kentucky,  and  was  held  to  be  void  by  the 
trial  court  because  of  the  nonservice  of  no- 
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tice  upon  the  defendant  special  bail  in  the 
court  of  Virginia.  The  court  of  appeals  of 
Kentucky,  in  reversing  this  ruling  of  the 
lower  court,  say:  **That  a  Judgment  ren- 
dered against  a  defendant  in  any  original 
suit  requiring  the  service  of  process  is  void 
without  such  service,  is  a  proposition  to 
which  we  could  not  long  hesitate  assent 
But  to  this  general  rule,  like  all  others,  there 
may  be  well-founded  exceptions;  and  the  in- 
quiry here  is,  ought  not  the  case  of  scire 
facias  against  special  bail  to  be  one.  •  •  • 
Very  satisfactory  reasons  may  be  given  why 
a  judgment  on  scire  facias,  after  unsuccess- 
ful diligence  to  find  the  defendant,  may  be 
rendered.  In  an  original  suit  the  defendant 
may  not  know  of  the  record,  and  he  is  no 
party  until  notice  be  given  him,  and  there- 
fore a  judgment  without  such  notice  ought 
not  to  affect  him.  A  special  bail  cannot  be 
a  stranger  to  the  original  record.  He  must 
be  presumed  to  be  acquainted  with  it,  and 
with  the  extent  of  his  undertaking.  He 
comes  into  court,  and  there  in  the  same  rec- 
ord undertakes  for  the  defendant,  in  case  he 
Is  cast  In  that  auit,  he  (the  defendant)  will 
pay  and  satisfy  the  costs  and  condemnation 
of  the  court,  or  render  his  body  to  prison  in 
execution  for  the  same;  or,  In  case  of  fail- 
ure, that  he  (the  bail)  will  do  it  for  him. 
He  thus  becomes  a  party,  or,  rather,  a  quasi 
party,  and  is  bound  to  take  notice  how  the 
record  progresses,  and  whether  the  defend- 
ant Ifi  condemned,  and  pays  the  condemna- 
tion, either  by  his  money  or  surrendering 
his  body.  It  would,  in  such  case,  be  no 
arbitrary  law  to  permit  judgment  to  be  ren- 
dered at  once  against  the  bail  in  future  cases 
without  any  process,  on  its  being  apparent 
from  the  record  that  execution  is  ineffectual 
against  the  principal.  The  bail  would  be 
liable  to  no  more  than  what  he  had  under- 
taken. Hence  a  scire  facias  is  styled  a  judi- 
cial writ,  viz.  a  writ  for  the  purpose  of 
effectuating  what  has  already  been  decided, 
or,  in  case  of  bail,  to  compel  the  bail  to  per- 
form that  which  he  hath  solemnly  under^ 
taken  of  record;  and  the  reason  why  the 
ban  is  summoned  at  all  is  out  of  abundant 
caution  and  tender  regard  to  his  rights,  for 
the  purpose  of  allowing  him  to  show  some 
matter  which  may  have  arisen  since  his  un- 
dertaking, and  which  may  exonerate  him. 
Hence  he  is  summoned  to  answer  matters 
of  record,  and  a  judgment  rendered  of  rec- 
ord, after  his  undertaking,  against  his  prin- 
cipal, is  conclusive  against  him.  There  is, 
therefore,  no  necessity  of  taking  the  same 
care  to  bring  him  into  court  in  order  to  sub- 
ject hiid  to  his  undertaking  as  there  is  with 
regard  to  defendants  in  original  actions, 
where  the  matters  in  controversy  are  entirely 
en  pals,  and  have  never  been  settled  or  as- 
certained by  judicial  determination."  To 
the  same  effect  is  Elsasser  v.  Haines,  52  N. 
J.  Law,  10,  18  Atl.  1095.  Similar  reasoning 
is  applied  also  in  the  case  of  Adams  v.  Rowe, 
11  Me.  89.    In  Garrison  v.  Cheeney,  1  Wash. 


T.  469  (text,  493),  It  was  held  that:  ''A  writ 
of  error  Is  not  a  new  action,  but  the  con- 
tinuation of  the  same  action,  which  is  but 
transferred  to  the  supreme  court  for  review. 
For  the  purpose  of  appeal,  the  action  is  prac- 
tically pending  in  the  court  below  until  the 
time  for  appeal  has  expired.  It  is  an  action 
there  commenced,  and  upon  which  final  judg* 
ment  has  been  rendered  in  the  district  court, 
but  there  pending  for  the  purpose  of  an  ap- 
peal to  this  court"  In  Hinchman  v.  Rutaiv 
31  N.  J.  Law,  496,  a  motion  was  made  to 
dismiss  the  writ  of  error  because  it  had  no 
revenue  stamp.  The  contention  of  the  mo- 
tion being  that  the  provision  of  the  United 
States  Statutes  at  'Large  of  1862  (page  483), 
requiring  a  revenue  stamp  of  a  given  de- 
nomination to  be  put  on  "the  writ  or  other 
original  process  by  which  any  suit  is  com- 
menced In  any  court  of  record,  either  law  or 
equity,"  and  declaring  all  instruments  and 
papers  requiring  stamps,  which  shall  be  is- 
sued without  them,  to  be  invalid,  and  of  no 
effect,  applied  to  the  writ  of  error.  The  court 
overruled  the  motion,  holding  that  a  writ  of 
error  was  not  a  writ  or  original  process  by 
which  a  suit  was  commenced,  and  was  not, 
therefore,  within  this  law  of  congress  re- 
quiring It  to  be  stamped.  The  court  says: 
"This  transmission  of  the  record  from  one 
court  to  the  other  •  •  •  cannot,  as  It 
would  seem,  be  with  propriety  denominated 
the  commencement  of  a  suit  in  this  court. 
The  fact  is  that  the  suit  begins  in  the  sub- 
ordinate tribunal,  and  ends  in  the  court  of 
the  last  resort  And  the  writ  of  error,  in- 
stead of  being  the  method  by  which  the  suit 
is  commenced,  is  .that  by  which  it  Is  ter- 
minated." In  Harle  v.  Langdon*s  Heirs,  60 
Tex.  555,  where  a  third  person  voluntarily 
purchased  a  tract  of  land  from  one  of  the 
litigants  in  an  action  of  trespass  to  try  the 
title  to  such  land,  such  purchase  being  made 
from  the  successful  litigant  after  he  had  re- 
covered judgment  in  the  subordinate  court, 
but  before  the  expiration  of  the  time  within 
which  an  appeal  could  be  taken  from  such 
judgment,  and  prior  to  the  taking  of  such 
appeal,  it  was  held  that  a  writ  of  error  is 
but  a  further  prosecution  of  the  same  suit 
instituted  in  the  district  court;  and  that  a 
person  who  purchased  after  a  judgment 
which  might  have  been  appealed  from,  but 
before  any  steps  were  taken  to  give  the  ap- 
pellate court  jurisdiction  of  the  cause,  was  a 
purchaser  pendente  lite,  and  would  be  bound 
by  a  reversal  of  such  judgment  on  writ  of 
error  or  appeal.  The  court  says  in  that  case: 
"Under  our  system  every  judgment  is  to  be 
read  in  the  light  of  the  laws  which  provide 
a  mode  by  and  time  within  which  they  may 
be  revised  and  corrected  if  found  erroneous 
by  an  appellate  tribunal,  either  upon  appeal 
or  writ  of  error;  and  all  persons  who  vol- 
untarily purchase  property  in  litigation  from 
a  party  to  a  suit  between  the  time  judgment 
is  rendered  and  the  time  an  appeal  is  per- 
fected.  or  a  writ  of  ^r^jr^^^sHe^^^gY^t 
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in  reason,  be  held  to  be  purchasers  pendente 
lite,  and  to  hold  subject  to  have  whatever 
claim  they  may  so  acquire  set  aside,  if  the 
Judgment  be  reversed,  and  the  cause  be 
ultimately  decided  against  the  person  under 
whom  they  claim."  The  reasoning  and  con- 
clusion reached  in  this  case  strongly  empha- 
sizes the  Idea  that  a  cause  carried  to  Judg- 
ment in  a  court  of  first  Instance  cannot  be 
said  to  have  reached  its  finality  under  a 
Judicial  system  that  provides  a  still  higher 
court  with  Jurisdiction  to  review  and  reverse 
such  Judgment;  and  that  for  the  purposes 
of  such  a  revision  and  review  it  Is  a  cause 
still  pending  in  the  court  of  first  instance, 
even  though  such  final  Judgment  has  passed 
therein  as  that  court  has  power  to  award. 
In  the  case  of  Fltzsimmons  v.  Johnson,  90 
Tenn.  416,  17  S.  W.  100,  the  facts  were  that 
executors  appeared  before  a  probate  court 
in  the  state  of  Ohio  that  had  Jurisdiction  of 
their  accounts,  and  made  settlements  upon 
proper  notice  to  legatees,  and  obtained  Judg- 
ment confirming  settlement  and  discharging 
them.  The  executors  then  and  ever  there^ 
after  resided  In  the  state  of  Tennessee.  A 
legatee  obtained  reversal  of  this  Judgment  In 
the  appellate  court  upon  writ  of  error.  Aft- 
er remand  of  the  cause  the  probate  court  cor- 
rected and  restated  the  executors'  accounts, 
and  adjudged  the  sum  of  $130,640  to  be  still 
in  their  hands  as  executors,  and  directed  Its 
distribution.  The  executors  did  not  appear 
in  the  appellate  court,  or  In  the  probate  court 
after  remand  of  the  cause.  The  only  notice 
given  of  the  appellate  proceedings  was  by 
publication,  as  authorized  by  the  Ohio  stat- 
ute, upon  the  application  for  writ  of  error. 
Afterwards  the  legatees  filed  their  bill  In  the 
chancery  court  of  the  state  of  Tennessee 
against  the  surviving  executor,  who  there 
resided,  to  enforce  the  payment  of  the  Judg- 
ment rendered  by  the  Ohio  probate  court. 
To  this  bill  a  demurrer  was  filed,  mainly  up- 
on the  ground  that  the  appellate  court  in 
Ohio  could  not  acquire  Jurisdiction  over  the 
nonresident  executors  by  publication  of  no- 
tice of  the  appellate  proceedings,  and  thiLt, 
consequently,  its  Judgment  reversing  the  first 
Judgment  of  settlement  and  discharge  by  the 
probate  court  was  a  nullity,  and  that  the 
subsequent  Judgment  of  the  probate  court 
after  remand  of  the  cause  from  the  appel- 
late court  was  likewise  a  nullity.  The  chan- 
cellor sustained  this  demurrer,  and  dismissed 
that  feature  of  the  bill  that  sought  the  en- 
forcement of  the  Ohio  probate  court  Judg- 
ment The  supreme  court,  on  appeal  from 
this  decree,  in  reversing  it,  say:  "We  do 
not  concur  In  the  view  that  the  petition  In 
error  was  a  new  suit,  or  that  to  entitle  peti- 
tioner to  prosecute  the  same  she  must  have 
given  the  defendant  therein  the  same  notice 
required  in  the  commencement  of  an  orig- 
inal action.  In  saying  this  we  are  not  un- 
mindful of  the  fact  that  many  authorities 
spealc  of  a  writ  of  error,  whose  office  seems 
to  be  the  same  in  most  of  the  states  as  the 


petition  in  error  under  the  Ohio  law,  as  a 
new  suit  Such  is  the  language  of  some  of 
the  earlier  decisions  In  Ohio.  Taylor's  Les- 
see V.  Boyd,  8  Ohio,  337.  In  some  of  the 
cases  In  our  own  state  a  writ  of  error  has 
been  called  a  new  suit  (Cain  v.  Ck>cke,  1  Lea, 
290;  Wooldridge  v.  Boyd,  13  Lea,  151);  in 
others  it  is  said  to  be  in  the  nature  of  a  new 
suit  (Mowry  v.  Davenport,  6  Lea,  83;  Rldge- 
ly  V.  Bennett,  13  Lea,  206);  and  in  still  an- 
other the  court  says  It  Is  to  be  regarded  as 
a  new  suit  (Spurgln  v.  Spurgln,  3  Head,  25). 
But  in  no  case  that  we  have  been  able  to 
find,  or  to  which  our  attention  has  been  call- 
ed, does  the  court  decide  that  a  writ  of  error 
is  a  new  suit  in  the  sense  of  being  the  com- 
mencement of  an  original  action,  or  that  It 
requires  the  same  character  and  stringency 
of  notice  as  an  original  action.  In  the  very 
nature  of  the  case  a  writ  of  error  cannot  be 
an  original  action.  A  writ  of  error  lies  alone 
In  behalf  of  a  party  or  privy  to  an  original 
suit  already  finally  determined  in  the  lower 
court,  and  it  must  run  against  another  party 
or  privy  to  such  original  suit  A  writ  of 
error  has  no  place  in  the  law  unless  there 
has  been  an  original  action,  and,  where  given 
scope.  It  is  but  a  suit  on  the  record  in  the 
original  case."  This  court,  in  the  case  of 
QUmer  v.  Bird,  15  Fla.  410,  has  held  that  It 
was  within  the  power  of  the  legislature  to 
authorize  notice  of  the  Institution  of  a  suit 
to  be  given  by  an  attorney  or  party,  Instead 
of  through  a  writ  issuing  out  of  a  yourt 
as  was  provided  for  in  the  code  practice 
formerly  prevailing  here;  and  that  the  "due 
process  of  law"  required  by  the  constitution 
to  be  exercised  In  the  deprivation  of  life,  lib- 
erty, or  property  comprehends,  not  simply 
the  formal  writ  or  notice  by  which  a  party 
is  first  informed  of  the  legal  proceeding 
against  him,  but  the  whole  proceeding  after 
the  original  and  before  Judgment.  And  in 
Bank  v.  Thurber,  74  Hun,  632,  26  N.  Y.  Supp. 
956,  It  was  held  that  every  sovereignty  has 
power  to  regulate  the  procedure  of  Its  courts 
and  prescribe  the  rights  which  plaintiffs 
may  acquire  and  the  liabilities  which  may 
be  imposed  on  resident  defendants  by  the 
Judgments  of  Its  tribunals,  and  that  the  la^ 
providing  for  a  substituted  service  of  sum- 
mons upon  resident  defendants  In  an  original 
suit  in  lieu  of  personal  service  was  not  vio- 
lative of  the  constitutional  provision  that  a 
person  shall  not  be  deprived  of  his  property 
without  due  process  of  law. 

We  think  that  our  legislature  has  the  pow- 
er, not  only  to  regulate  and  prescribe  the 
procedure  to  obtain  in  our  several  courts  re- 
spectively, but  also  to  regulate  and  prescribe 
the  procedure  by  which  causes  tried  In  the 
courts  of  first  instance  shall  be  transferred 
for  review  to  other  tribunals  clothed  by  the 
constitution  with  revisory  powers;  and  that 
when,  In  so  doing,  it  provides  that  the  issu- 
ance and  record  of  a  writ  of  error  in  the 
court  of  first  instance  shall  have  the  efTect 
of  transferring  the  cause  and  the  litigants 
Digitized  by  VjOO  V  LC 
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therein  to  the  jadsdiction  of  the  reTlsing 
court  for  re-examination,  it  has  prescribed 
that  "due  process  of  law"  contemplated  by 
the  constitution.  As  before  stated,  our  own 
and  many  other  courts  have  made  use  of  the 
expressions  that  a  writ  of  error  "was  a  new 
suit"  or  was  "in  the  nature  of  a  new  suit," 
but  we  have  been  unable  to  find  that  itny 
court  anywhere  has  gone  to  the  extent  of 
asserting  that  it  was  so  essentially  and 
radically  an  original  suit  or  proceeding  as 
to  require  the  same  certainty  and  rigidity  In 
the  evidence  that  the  parties  to  it  have  re- 
ceived actual  notice  of  its  pendency,  as  is 
called  for  in  an  original  action  at  its  first  In- 
stance; but,  on  the  contrary,  we  find  the 
procedure  prescribed  here  prior  to  this  law, 
and  elsewhere,  providing  for  different  forms 
of  substituted  or  constructive  notice  in  such 
cases.  As  early  as  1832  our  legislature  pro- 
vided that  the  notice  of  an  appeal  or  the 
scire  facias  ad  audlendum  errores  could  be 
served  upon  the  agent  or  attorney  of  record 
in  the  court  below  of  the  defendant  in  error 
where  he  was  a  nonresident,  or  was  not  In 
the  state.  And  in  1833  it  was  further  pro- 
vided that:  "In  all  cases  wherein  any  final 
Judgment,  order  or  decree  may  be  pronounced 
or  rendered  in  any  of  the  courts  of  this 
state,  from  which  an  appeal  or  writ  of  error 
lies  to  any  other  court  of  this  state,  if  the 
party,  defendant  in  appeal  or  error,  be  a  non- 
resident, that  notice  of  such  appeal  or  writ 
of  error  be  served  upon  the  attorney  or 
agent  of  said  party,  defendant,  <x  notice  of 
said  appeal  or  writ  of  error  may  be  given  by 
publishing  the  same  in  such  newspaper  in 
this  state  as  may  have  the  most  general 
circulation  for  thirty  days,  and  the  court  to 
which  said  appeal  or  writ  of  error  is  had, 
upon  satisfactory  proof  that  such  notice  has 
been  given,  shall  proceed  to  hear  and  de- 
termine said  cause  as  if  personal  service  up- 
on the  party  had  taken  place."  McOlel.  Dig. 
H  2,  3,  p.  843;  Rev.  St  S  1274.  Under  this 
law,  for  upwards  of  60  years,  this  court  has 
repeatedly  dealt  with  parties  defendant  in 
appellate  proceedings  who  had  been  only 
constructively  notified  of  such  proceedings  in 
compliance  with  this  law  through  newspaper 
publication;  and  that  it  was  "due  process  of 
law"  has  never  here  been  questioned. 

Whatever  similitude  may  heretofore  have 
existed  between  vnrit  of  error  proceedings 
under  the  old  law  requiring  service  of  scire 
facias  to  hear  errors  upon  the  defendants 
therein  and  those  proceedings  by  which  an 
entirely  original  suit  is  first  instituted,  and 
that  has  heretofore  given  rise  to  the  expres- 
sions that  "a  writ  of  error  was  a  new  suit" 
or  "in  the  nature  of  a  new  suit,"  we  think 
that  one  of  the  practical  effects  of  the  law 
under  discussion  is  to  render  the  appellate 
proceeding  by  writ  of  error  more  pointedly 
a  continuation  of  the  same  suit  by  and  be- 
tween the  same  parties.  It  is  a  well-settled 
and  cardinal  rule  that  in  passing  upon  the 
constitutionality  of  statutes  generally,  noth- 


ing but  a  clear  violation  of  the  constitution 
will  justify  the  courts  in  overruling  the  leg- 
islative will;  and  where  there  is  a  reason- 
able doubt  as  to  the  constitutionality  of  an 
act  it  must  be  resolved  in  favor  of  the  act, 
and  it  should  be  upheld.  State  v.  Hocker, 
36  Fla.  358,  18  South.  767.  The  assault  here 
made  upon  this  act  has  not  given  rise  to  any 
serious  doubt  in  our  minds  as  to  its  entire 
constitutionality,  but,  even  if  It  had,  in  the 
presence  of  this  imperative  rule  we  would 
feel  obliged  to  resolve  any  such  doubt  in 
favor  of  the  validity  of  the  act,  and  to  sus- 
tain it 

It  is  further  argued  here  that  this  statute 
is  partial  in  its  operation,  in  that  it  affects 
only  cases  appealed  from  the  circuit  courts 
to  the  supreme  court,  leaving  a  different 
procedure  for  appeals  from  inferior  courts 
to  the  circuit  courts.  There  is  no  merit  in 
this  contention.  Under  our  Judicial  system 
we  have  but  one  supreme  court  clothed  by 
the  constitution  with  final  appellate  Jurisdic- 
tion over  all  causes  originating  in  the  sev- 
eral circuit  courts.  This  statute  furnishes 
the  procedure  by  which  all  cases  at  law  tried 
and  pushed  to  Judgment  In  any  or  all  of 
said  circuit  courts  may  be  transferred  for 
review  to  such  appellate  court  and  Is  a 
imlf orm  procedure  universally  applicable  to 
all  common-law  cases  reviewable  on  writ 
of  error  by  the  supreme  court.  The  circuit 
courts  in  turn  have  final  appellate  Jurisdic- 
tion from  divers  inferior  courts,  and  it  is 
no  objection  to  the  law  imder  discussion  that 
a  different  procedure  is  prescribed  for  the 
taking  of  appeals  from  those  inferior  courts 
to  the  circuit  courts.  This  statute  pre- 
scribes, as  we  think,  due  and  reasonable 
process  of  law,  and,  when  its  provisions  are 
complied  with,  a  judgment  of  this  court  In 
a  cause  brought  to  it  in  conformity  there- 
with could  not  be  said  to  have  the  effect  of 
depriving  any  party  to  it  of  any  right  with- 
out that  due  process  of  law  contemplated  by 
the  constitutions  of  the  United  States  and 
of  our  own  state. 

It  is  again  insisted  here  in  support  of 
the  motion  to  dismiss  that  the  individuals 
who  comprised  the  city  council  of  the  mu- 
nicipality of  St  Augustine  at  the  time  this 
action  by  mandamus  was  Instituted  in  the 
circuit  court  against  them  as  such  ofQlclai 
board  went  out  ofofllce  before  the  rendi- 
tion of  the  Judgment  sought  to  be  reviewed, 
and  before  the  issuance  of  the  writ  of  error 
herein,  and  that  other  persons  have  been 
elected  to  the  ofQlce  of  city  councilmen  in 
their  stead,  and  that  these  newly-elected 
councUmen  are  not  parties  to  this  writ  of 
error,  and  have  no  sort  of  notice  of  the 
pendency  thereof.  This  contention  is  fully 
answered,  and  meets  with  its  downfall,  in 
the  case  of  Commissioners  v.  Bryson,  13  Fla. 
281,  where  the  language  of  the  supreme  court 
of  Kentucky  in  Maddox  v.  Qraham,  2  Mete. 
(Ky.)  56.  is  approvingly  quoted.  In  the 
latter  case  it  is  held  tiff|^(j  by*^5W^¥(S* 


23  SOUTHERN  BEPOBTBB. 


(Fla. 


against  a  city  council  Is  virtually  a  proceed- 
ing against  the  corporation,  and  the  Judg- 
ment Is  obligatory  on  the  members  of  the 
board  of  councllmen  in  office  at  the  time  of 
its  rendition.  It  may  assume  the  character 
of  an  Individual  proceeding,  If  it  becomes 
necessary  to  enforce  the  orders  of  the  cir- 
cuit court  by  attachment  or  other  process 
for  contempt.  But  a  change  in  the  member- 
ship of  the  board  does  not  so  change  the 
parties  as  to  abate  the  proceeding.  The  con- 
stituent parts  of  the  board  may  not  be  the 
same,  but  the  representative  body  remains 
identical.*'  The  principle  announced  here 
fully  answers  the  contention  made.  The 
duty  sought  to  be  enforced  by  mandamus 
in  this  case  is  one  that,  if  due  by  any  one, 
devolves  upon  the  city  council  as  the  official 
representative  of  the  municipal  corporation, 
and  the  corporation  In  such  case  Is  the  real 
party,  and  not  the  individuals  composing  its 
council.  So  long  as  the  corporation  exists, 
it  continues  to  be  the  real  party  in  such 
a  case,  regardless  of  mutations  made  in  the 
personnel  of  those  composing  its  representa- 
tive council. 

Having  disposed  of  these  grounds  of  the 
motion,  raising  questions  that  we  deem  it 
important  to  settle  at  once  in  view  of  the 
recent  legislation  involved  and  questioned, 
we  now  revert  to  the  first  ground  of  the  mo- 
tion, and.  find  it  to  be  well  taken.  The  peti- 
tion for  mandamus  and  the  alternative  writ 
issued  in  response  thereto  were  on  behalf 
of  John  Andreu  and  21  other  individuals 
named  therein  as  relators.  The  Judgment 
therein  from  which  the  -  writ  of  error  was 
taken  was  a  Joint  Judgment  quashing  and 
dismissing  the  alternative  writ,  and  adjudg- 
ing the  costs  Jointly  against  all  of  said  re- 
lators. It  was  necessary,  under  the  repeated 
rulings  of  this  and  other  courts,  to  sue  out 
the  writ  of  error  in  the  names  of  all  the  par- 
ties against  whom  the  Judgment  was  Jointly 
rendered.  The  writ  of  error  issued  in  this 
case,  as  copied  into  the  transcript  of  the 
record,  was  Issued  in  the  name  of  John 
Andreu  "et  aL,"  nowhere  naming  or  showing 
who  his  co-plaintiffs  in  error  are,  but  show- 
ing affirmatively,  by  the  use  of  the  abbrevia- 
tion "et  al.,"  that  there  are  other  unnamed 
co-plaintiffs  in  error.  This  is  fatal  to  the 
writ  of  error,  that  in  all  cases  should  give 
the  individual  names  of  all  parties  plaintiff 
and  defendant  in  error,  in  order  that  this 
court  may  know  by  the  record  who  the  par- 
ties are  before  it  More  especially  should 
this  be  the  rule  under  our  statute  discussed 
supra  that  substitutes  the  record  of  the  writ 
of  error  in  the  court  below  in  place  of  the 
former  service  of  scire  facias  ad  audiendum 
errores.  Deneale  v.  Stump's  Bx*rs,  8  Pet. 
526;  HolUday  v.  Batson,  4  How.  645;  Smith 
V.  Clark,  12  How.  21;  Estls  v.  Trabue,  128 
U.  S.  225.  9  Sup.  Ct  58;  Beall  v.  Fox's  Ex'rs, 
4  Ga.  403;  Miller  v.  McKenzle,  10  WaU.  582; 
The  Protector,  11  Wall.  82;  Alston  v. 
Bowles,   13  Fla.  110;    Safe-Deposit   Co.   v. 


Buddington,  23  Fla.  514,  2  South.  885;  John- 
son V.  Polk  County,  24  Fla.  28,  3  South.  414. 
Were  it  not  for  the  fact  that  the  time  limit- 
ed by  law  for  suing  out  a  writ  of  error  in 
this  case  has  some  time  since  expired,  we 
should  feel  disposed  to  withhold  our  Judg- 
ment of  dismissal,  and  to  permit  an  applica- 
tion to  be  made  for  amendment  of  the  writ 
of  ^ror  by  making  the  unnamed  Joint  Judg- 
ment defendants  co-parties  plaintiff  In  error 
therein;  but,  as  recently  held  at  the  present 
term  in  the  case  of  Cornell  v.  Franklhi,  23 
South.  589,  to  permit  such  an  amendment 
would  be  to  make  the  writ  of  error  an  en- 
tirely new  writ,  issued  now  for  the  first 
time  as  to  the  new  parties  brought  into  it  by 
the  amendment,  and  as  to  whom  the  time 
limited  for  suing  out  such  a  writ  has  ex- 
pired, the  Judgment  below  having  been  ren- 
dered on  July  8,  1897.  In  the  same  case- 
Cornell  V.  Franklin->lt  is  further  announced 
that  this  court  will  not  permit  amendments 
of  writs  of  error  to  be  made  so  as  to  bring 
into  it  new  parties  plaintiff  in  error,  when  it 
appears  that  the  time  limited  by  law  for  su- 
ing out  such  writs  has  expired  as  to  the 
parties  sought  to  be  brought  in  by  such 
amendment  Upon  the  first  ground  of  the 
motion  the  writ  of  error  herein  must,  there- 
fore, be  dismissed. 

Another  ground  of  this  motion  to  dismiss 
is  that  the  original  writ  of  error  has  not  been 
returned  to  and  filed  in  this  court  As  the 
motion  has  already  been  disposed  of  upon 
another  ground,  it  would  not  ordinarily  be 
necessary  to  consider  this  additional  ground 
thereof,  but,  as  there  seems  to  be  soihe  doubt 
at  the  bar  as  to  whether  the  recent  statute 
already  discussed  herein  has  not  effected 
some  change  in  the  former  practice  govern- 
ing the  return  and  disposition  of  the  writ 
of  error  itself,  we  deem  it  important  to  pass 
upon  this  question  of  practice  also.  In  Joost 
V.  EUiott  20  Fla.  924,  it  is  said  that  'the 
originals  of  all  writs  by  which  parties  are 
brought  into  this  court,  whether  they  have 
Issued  from  this  court  or  by  the  clerk  of 
the  circuit  court,  should  accompany  the  tran- 
script of  the  record  here  if  service  has  been 
perfected  when  the  record  Is  filed;  and,  if 
service  has  not  then  been  perfected,  the  writ 
should  be  returned  to  this  court  when  serv- 
ed, and  by  the  proper  return  day.*'  Bank  v. 
King,  36  Fla.  25,  18  South.  1.  Chapter  4529, 
approved  May  8,  1897,  makes  no  change  in 
the  former  office  of  functions  of  the  writ  of 
error.  As  heretofore,  under  this  statute,  it 
still  subserves  the  purpose  of  removing  the 
record  from  the  circuit  court  into  this  court 
and  it  still  continues  to  be  the  writ  of  this 
court  but  as  Is  clearly  shown  in  the  title  of 
the  act  as  well  as  in  the  body  thereof,  the 
recording  of  the  writ  of  error  in  the  minute 
book  of  the  circuit  court  is  designed  as  a 
substitute  for  the  service  upon  the  defend- 
ants in  error  of  the  abrogated  writ  of  scire 
facias  ad  audiendum  errores,  and  serves  the 
purpose  of  notice  to  il^,ide||n^(8,^^ 
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that  they  and  the  record  of  their  case  have 
by  8uch  writ  been  removed  for  review  to  the 
appellate  court  Having,  as  it  does,  the  addi- 
tional effect  of  notice  of  the  appellate  pro- 
ceedings, this  provision  of  the  statute  requir- 
ing the  record  by  the  clerk  of  the  circuit 
court  of  the  writ  of  error  in  the  minute  book 
of  his  court  must  in  every  case  be  strictly 
complied  with,  otherwise  this  court  would 
not  acquire  jurisdiction  over  the  persons  of 
the  defendants  in  error.  There  is  nothing, 
however,  in  the. statute  that  changes  the  for- 
mer rule  requiring  the  return  to  this  court 
of  the  original  writ  of  error.  As  before,  it 
should  be  returned  to  and  filed  in  this  court 
with  the  record  in  the  cause,  or  at  latest  by 
its  return  day;  and  in  every  case  it  should 
have  indorsed  upon  it  the  certificate  of  the 
clerk  of  the  circuit  court  showing  the  fact 
that  it  has  been  recorded  in  the  minute  book 
of  the  circuit  court,  and  showing  the  date 
of  such  record,  and  the  page  of  the  book 
where  recorded;  and  the  transcript  of  the 
record  should  also  contain  a  certified  copy  of 
such  record  of  the  writ  of  error,  certified  by 
the  clerk  of  the  circuit  court  in  the  same 
manner  that  he  certifies  any  transcript  of 
any  other  document  of  record  in  his  office, 
having  such  copy  to  show  also  the  date  of  its 
record  in  his  minute  book,  as  evidence  to 
this  court  of  its  jurisdiction  over  the  par* 
ties. 

Upon  the  first  ground  of  the  motion  the 
writ  of  error  herein  is  dismissed* 

GARTER,  J.  (dissenting).  By  the  decision 
in  this  case  this  court  assumes  a  position  in 
the  front  rank  of  those  who  concede  power 
in  the  legislature  to  prescribe  constructive 
service  of  process  in  personal  actions.  I  had 
always  supposed  that  certain  rights  of  indi- 
viduals among  a  free  people  were  laid  away 
among  the  fundamentals  by  that  provision 
of  our  declaration  of  rights  which  declares 
that  "no  person  shall  •  •  *  be  deprived 
of  life,  liberty  or  property  without  due  pro- 
cess of  Uw,"  and  that  by  this  provision  the 
hand  of  sovereignty  itself  was  stayed  when- 
ever extended  to  deprive  individuals  of  those 
rights.  This  provision  is  but  a  paraphrase 
of  a  part  of  chapter  29  of  Magna  Charta, 
which  was  adopted  by  the  people  of  Florida 
by  express  legislative  enactment  long  before 
we  aspired  to  be  a  sovereign  and  independ- 
ent state.  Steamboat  Co.  v.  Roberts,  2  Fla. 
102  (text,  113).  Every  constitution  adopted 
by  our  people  has  perpetuated  this  provision 
of  Magna  Charta,  and  placed  it  beyond  the 
control  of  government;  and,  while  other  fea- 
tures of  our  organic  law  have  been  changed, 
modified,  or  abrogated  through  amendments 
and  revisions  of  the  constitution,  this  provi- 
sion has  remained,  immutable  In  substance 
through  all  the  years  that  have  gone.  A 
provision  which  for  700  years  has  been  the 
pride  and  boast  of  Englishmen  and  their 
American  descendants,  which  for  ages  con- 
stituted a  shield  against  unwarranted  exer- 


cise of  kingly  power,  which  is  Incorporated 
into  the  unwritten  limitations  upon  the  pow- 
ers of  government  in  England,  and  the  writ- 
ten limitations  upon  similar  powers  in  this 
country,  should  not  be  lightly  disregarded, 
or  frittered  away  by  casuistic  interpretation. 
In  this  case  we  deal  with  it  only  in  its  rela- 
tion to  proceedings  in  courts  of  justice.  An 
examination  of  the  decided  cases  on  this  sub- 
ject by  the  American  courts  will  show  that 
they  now  very  generally  decline  to  attempt 
a  definition  of  due  process,  or  even  to  outline 
the  general  principles  by  which  to  ascertain 
its  meaning,  leaving  each  case  to  be  deter- 
mined to  a  great  extent  by  such  principles 
as  the  particular  tribunal  called  upon  to  de- 
cide it  may  happen  to  think  applicable  to 
that  special  case.  As  a  consequence,  the 
principles  controlling  that  case  may  be  held 
inapplicable  to  the  next  one  that  arises,  and 
very  frequently  courts  of  different  states 
reach  opposite  conclusions  on  the  same  state 
of  facts.  Compare  our  decision  in  Steamboat 
Go.  V.  Roberts,  supnu  with  Steamboat  Go.  v. 
Foster,  5  6a.  194,  and  Murray's  Lessee  v. 
Improvement  Co.,  18  How.  272,  with  Hurta- 
do  V.  People,  110  U.  S.  516,  4  Sup.  Ct  111, 
292.  In  the  last-mentioned  case  many  defi- 
nitions of  due  process  are  given,  but  upon 
careful  reading  it  will  be  found  that  they 
are  all  "glittering  generalities";  high  sound- 
ing, but  conveying  no  definite  meaning.  I 
admit  that  it  is  difficult  to  frame  an  exact 
definition,  but  I  do  not  admit  tha":  there  are 
no  definite  principles  by  which  to  determine 
what  is  due  process,  or  that  it  was  intended 
by  this  provision  to  invest  courts  of  justice 
with  discretion  to  condemn  or  approve  a 
particular  proceeding  without  resort  to  fixed 
principles.  A  power  of  this  character  in  the 
judiciary  Is  as  dangerous  to  a  free  people  as 
in  any  other  branch  of  the  government  A 
written  constitution  is  a  cable  intended  to 
hold  the  ship  of  state  in  safe  waters;  to 
confine  her  to  the  channels  of  conservatism, 
plainly  marked  out  upon  the  charts  of  past 
experience;  and  to  prevent  her  being  driven 
into  unknown  and  doubtful  waters  by  occa- 
sional gusts  of  popular  opinion.  It  is  rigid, 
not  elastic;  It  possesses  the  unchangeable- 
ness  attributed  to  the  laws  of  the  Medes  and 
Persians  so  long  as  it  Is  not  annulled  or 
amended  in  the  manner  pointed  out  by  its 
terms.  The  provision  under  consideration 
was  transmitted  to  us  by  our  ancestors.  Its 
necessity  grew  out  of  their  actual  experi- 
ences, and  it  was  designed  to  prevent  a  repe- 
tition of  previous  unnecessary  and  arbitrary 
acts  of  government  In  whatever  form  or 
guise  they  might  be  attempted;  and  it  is 
to  their  experience,  both  before  and  after  its 
adoption,  and  to  our  own  past  history  and 
methods,  that  we  must  look,  in  order  to  as- 
certain what  is  and  what  Is  not  due  process. 
Can  it  be  doubted,  then,  that  our  people  had 
in  view  the  essential,  fundamental  rights 
and  guaranties  of  the  common  law  relative 
to   judicial   proceedln^B^^ln^g^^^B 
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clause  of  our  constitution,  or  that  it  was  in- 
tended to  have  a  definite,  fixed  meaning, 
which  neither  time,  place,  nor  circumstance 
could  alter,  which  to-day,  to-morrow,  and 
forever  should  afford  protection  from  en- 
croachment upon  these  rights,  so  long  as  the 
constitution  remained  in  force?  Can  It  be 
doubted  that  this  provision  was  intended 
to  perpetuate  in  our  Jurisprudence  the  sub- 
stance of  those  principles  of  the  common  law 
which  required  the  rights  of  its  people  to  be 
adjudicated  by  Judicial  tribunals,  proceeding 
upon  notice,  trying  issues  evolved  from 
pleadings  in  a  deliberate  and  conservative 
manner  according  to  existing  laws  in  all 
cases  where  the  settled  rules  of  the  com- 
mon law,  acted  upon  and  enforced  in  this 
state  prior  to  the  constitution,  gave  these 
rights?  The  procedure  by  which  this  result 
is  to  be  accomplished  may  be  prescribed,  al- 
tered, or  changed  by  the  legislature  at  will, 
where  not  otherwise  forbidden  by  the  con- 
stitution; but  the  substantial  rights— that  is 
to  say,  the  tribunal,  the  notice,  the  issue,  th^ 
trial— cannot  be  taken  away.  The  proceed- 
ing which  we  are  now  considering  has  noi^e 
of  the  elements  of  a  proceeding  in  rem.  It 
is  purely  personal  in  its  nature,  and  the  de- 
fendants in  error  are  residents  of  this  state, 
accessible  to  personal  service  of  process 
from  this  or  the  circuit  court  Under  these 
circumstances,  is  that  proceeding  due  pro- 
cess by  which  this  personal  action  against 
these  residents  is  given  to  the  Jurisdiction  of 
this  court  for  adjudication,  with  no  notice  to 
defendants  in  error,  save  such  as  may  be  im- 
plied from  the  record  of  the  writ  of  error  in 
the  minutes  of  the  circuit  court?  If  there  Is 
any  one  thing  secured  by  the  constitutional 
provision  under  consideration  upon  which 
the  courts  agree,  It  is  that  to  authorize  a  per* 
sonal  Judgment  the  party  defendant  must 
be  notified,  and  given  an  opportunity  to  de- 
fend. I  apprehend  that  this  is  a  natural 
right;  but,  whether  natural  or  artificial,  its 
commanding  importance  has  been  so  long 
recognized  by  civilized  people  that  to  deny 
it  is  "revolting  to  the  rules  of  Justice."  Russ 
V.  Mitchell,  11  Fla.  80  (text,  89);  Steamboat 
Ck).  V.  Roberts,  2  Fla.  102;  Ponder  v.  Gra- 
ham, 4  Fla.  23;  Ex  parte  Nightingale,  12  Fla. 
272;  Pennoyer  v,  Neff,  05  U.  S.  714;  Hovey 
V.  EUiott,  167  U.  S.  409,  17  Sup.  Ct  841,  and 
authorities  cited.  And  although  some  courts 
seem  to  concede  an  almost  unlimited  power 
in  the  legislature  to  determine  as  against 
its  own  citizens  the  character  of  notice  to 
be  given,  whether  personal  or  constructive 
(Bank  v.  Thurber,  74  Hun,  632,  26  N.  Y. 
Supp.  956.  affirmed  143  N.  Y.  648,  37  N.  B. 
828),  I  deny  the  powers  of  government  in 
this  state,  so  long  as  the  provision  under  con- 
sideration remains  a  part  of  our  constitution, 
to  authorize  constructive  service  of  notice  by 
recording  it  as  against  those  persons  who 
are  accessible  to  personal  service  within  its 
Jurisdiction,  so  as  to  authorize  a  personal 
Judgment     Brown  v.  Board,  50  Miss.  468; 


Bardwell  v.  CoUins,  44  Minn.  97,  46  N.  W. 
315;  McNamara  v.  Gasserly,  61  Minn.  335, 
as  N.  W.  880;  State  v.  Guilbert,  56  Ohio  St. 
575,  47  N.  B.  551;  Brown,  Jur.  §  65.  Our 
ancestors  required  the  best  notice  practica- 
ble to  be  given.  No  Judgment  was  ever  pro- 
nounced until  after  personal  service,  or,  in 
certain  cases,  until  the  return  of  two  suc- 
cessive writs  unexecuted.  Is  there  anything 
in  the  new  and  varied  experiences  of  our 
present  situation  and  system  which  requires 
us  to  accept  as  due  process  the  lowest  grade 
of  constructive  service  whereon  to  found 
our  personal  Judgments?  We  have  means 
3f  transportation  and  of  communicating  in- 
telligence never  dreamed  of  a  few  generar 
tions  ago.  These  means  are  far  more  rapid 
and  effective  than  those  possessed  by  our 
ancestors.  Instead  of  being  compelled  to  ac- 
cept an  inferior  grade,  ought  we  not,  with 
these  facilities  for  giving  notice,  to  demand 
as  good,  or  even  better,  If  it  were  possible, 
than  that  insisted  upon  by  them?  It  seems 
to  me.  when  we  are  content  to  substitute  a 
low  grade  of  constructive  for  personal  serv- 
ice, that  we  have  been  drawing  too  freely  of 
the  inspiration  which  comes  from  continen- 
tal fountains  of  civil  Justice,  where  the  abso- 
lutism of  governnient  prevails. 

It  is  insisted,  however,  that  the  act  under 
consideration  has  reference  to  writs  of  error 
only;  that  the  writ  of  error  is  not  a  new 
suit,  but  merely  a  step  in  the  continuation  of 
the  original  suit;  that  the  common-law  rule 
requiring  notice  applied  only  to  the  original 
notice  of  the  institution  of  the  suit,  and  not 
to  subsequent  proceedings  in  the  cause. 
With  this  view  I  do  not  concur.  A  writ  of 
error  is  a  proceeding,  the  object  of  which 
is  to  deprive  the  defendant  in  error  of  a 
Judgment  which  he  has  obtained.  The  pro- 
ceedings are  had  in  a  different  court,  and  a 
limitation  of  the  time  to  begin  such  proceed- 
ings with  a  saving  clause  is  provided  in  the 
same  manner  as  for  original  suits.  The  pro- 
ceedings may  be  abated  by  showing  that 
they  are  barred,  or  that  they  are  taken 
against  good  faith,  or  that  plaintiff  in  error, 
if  a  criminal,  has  escaped,  or  that  another 
writ  of  error  in  the  same  cause  is  pending. 
The  appellate  court  enters  and  enforces  its 
own  Judgment  for  costs,  and  under  our  stat- 
ute is  empowered  to  render  such  Judgment 
as  the  court  below  should  have  rendered  in 
certain  cases.  It  grants  relief,  not  demanded 
In  the  lower  court,  by  awarding  damages 
where  the  writ  was  taken  for  delay.  The 
writs  issued  to  bring  the  parties  and  the 
record  are  original  writs  of  the  appellate 
court,  and  are  process  within  the  meaning  of 
the  constitution.  New  pleadings  are  infused  < 
into  the  case  in  the  appellate  court  peculiar 
to  that  court,  viz.  assignments  of  errors, 
and,  under  our  rules,  abstracts,  etc.  There 
can,  therefore,  be  no  doubt  that  a  writ  of 
error  is  in  the  nature  of  a  new  action,  and 
not  a  mere  continuation  of  the  original  suit, 

and  we  have  express  decisions  of  this  .court 
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to  that  effect  State  v.  Mitchell,  20  Fla.  302, 
10  South.  746;  Association  v.  Weller.  30 
Fla.  210,  11  South.  786;  Lorlng  v.  Wittich, 
16  Fla.  323  (text,  327);  Glasser  v.  Hackett, 
37  Fla.  358,  20  South.  532.  It  waa  deliberate- 
ly and  advisedly  held  in  State  t.  Mitchell, 
supra,  that  ''a  writ  of  error  is  a  new  action, 
and  not  a  mere  continuation  of  the  former 
suit"  To  sustain  this  proposition  the  court 
in  that  case  cites  2  Tidd,  Prac.  1141,  where 
it  Is  laid  down  in  broad  terms  that  a  writ 
of  error  is  considered  a  new  suit;  Bank  y. 
Jenkins,  104  111.  143,  where  it  was  held  that 
a  writ  of  error  from  the  circuit  court  of  Cook 
county  to  the  appellate  court  was  barred  by 
the  provisions  of  a  section  of  the  United 
States  bankrupt  act  reading  "no  suit,  either 
at  law  or  in  equity,  shall  be  maintainable  In 
any  court,"  etc.;  Blpley  v.  Morris,  2  Oilman, 
381.  where  it  was  held  that  "a  writ  of  error, 
like  a  scire  facias,  is  considered  a  new  ac- 
tion," and  it  was,  therefore,  ruled  that  a 
writ  of  error  would  be  dismissed  for  failure 
to  file  a  bond  for  costs  under  a  statute  re- 
quiring a  bond  In  all  cases  in  'law  or  equity" 
by  nonresidents;  and  6  Am.  &  Bug.  Enc 
Law,  p.  812,  where  it  is  stated  that  "a  writ 
of  error  Is  in  the  nature  of  a  suit  or  action 
when  it  is  to  restore  the  party  who  obtains 
it  to  the  possession  of  anything  which  is 
withheld  from  him,  and  it  is  considered  a 
new  action,  and  not  the  continuation  of  one 
already  commenced."  Not  only  does  a  ref- 
erence to  the  authorities  cited  show  clearly 
that  the  court  meant  exactly  what  it  said  In 
that  case,  but  it  was  absolutely  necessary 
to  decide  whether  a  writ  of  error  was  a 
continuation  of  the  original  suit  or  not.  In 
order  to  determine  the  question  then  before 
the  court,  which  was  whether  a  writ  of  error 
allowed,  but  not  actually  sued  out,  was 
pending  In  this  court,  so  that  it  could  be 
dismissed.  Also  in  Glasser  v.  Hackett, 
supra,  it  was  held  that  one  writ  of  error 
might  be  pleaded  in  abatement  of  another, 
which  certainly  would  not  be  admissible  If 
the  writ  of  error  be  not  in  the  nature  of  a 
new  action.  In  Weiskoph  v.  Dibble,  18  Fla. 
22,  it  was  held  that  the  writ  was  a  new 
suit  or  action;  that  questions  as  to  the  suffi- 
ciency of  process  therein  were  controlled  to 
a  great  extent  by  the  rules  prevailing  In  orig- 
inal actions,  that  the  scire  facias  ad  audien- 
dum  errores  performed  the  same  function 
as  the  summons  ad  respondendum  in  ordi- 
nary actions,  and  that  the  scire  facias  was 
process  within  the  meaning  of  that  clause  of 
the  constitution  providing  that  the  "style" 
of  all  process  shall  be  "The  State  of  Flori- 
da." By  this  decision  greater  dignity  is 
given  to  a  scire  facias  than  to  a  summons 
in  an  original  action  under  our  former  Code, 
for,  as  to  the  latter,  it  was  held  in  Gilmer 
V.  Bird,  15  Fla.  410,  not  to  be  "process," 
within  the  meaning  of  the  constitution.  The 
distinction  lay,  perhaps,  in  the  fact  that  tne 
summons  under  the  Code  did  not  issue  from 
a  court,  but  by  plaintiff's  attorney,   while 


under  the  statute  a  scire  facias  Issued  from 
the  court.  I  take  it  that  it  is  definitely  set- 
tled in  this  state  that  a  writ  of  error  Is  either 
a  new  suit,  or  in  the  nature  of  such,  or  at 
any  rate  not  a  continuation  of  the  original 
suit;  and  I  am  unwilling  to  overrule  these 
decisions  in  order  to  sustain  proceedings  in 
this  court  upon  constructive  service  in  per- 
sonal actions.  The  writ  of  error  and  the 
scire  facias  were  both  writs  of  this  court, 
and  not  of  the  lower  court  Even  though  in 
fact  issued  by  the  clerk  of  the  lower  court, 
he  acts  in  that  matter  as  a  clerk  of  this  court. 
Bank  v.  King,  36  Fla.  26,  18  South.  1.  The 
act  of  1897  does  not  change  the  language, 
character,  or  function  of  the  writ  of  error, 
or  of  any  proceeding  therein.  It  does  nat 
make  the  proceeding  in  this  court  a  continua^ 
tion  of  the  original  suit  any  more  than  it 
was  before,  nor  does  it  make  the  issuance 
of  the  writ  an  act  of  the  trial  court,  or  a 
step  in  the  cause  in  that  court  It  does  not 
purport  to  declare  that  the  proceeding  by 
writ  of  error  is  so  essentially  changed  that 
notice  is  no  longer  necessary.  Indeed,  its 
whole  scope  shows  that  the  legislature  still 
regarded  notice  as  being  essential  to  the 
Jurisdiction  of  this  court,  and  its  only  object 
was  to  authorize  constructive  service  of 
such  notice.  It  does  not  make  the  writ  of 
error  notice  in  itself.  It  simply  abolishes 
the  writ  of  scire  facias,  and  substitutes  In 
the  place  of  an  executed  scire  facias  the 
record  of  the  writ  of  error.  Now,  it  Is  cer- 
tain that  at  common  law  a  writ  of  error  was 
so  essentially  original  in  its  character  that, 
imless  the  defendant  in  error  voluntarily  ap- 
peared, the  court  of  error  acquired  no  jurls^ 
diction  over  his  person  to  adjudicate  the 
cause  until  a  scire  facias  was  Issued  and 
served,  or,  in  some  instances,  until  two  suc- 
cessive writs  were  issued  and  returned  un- 
served. In  other  words,  the  proceeding  was 
so  essentially  original  that  the  appellate 
court  could  not  entertain  jurisdiction  with- 
out personal  service,  or  at  least  without  the 
positive  evidence  of  two  unsuccessful  efforts 
to  make  such  service.  Had  the  legislature 
undertaken  to  make  appellate  proceedings 
by  writ  of  error  a  step  in  the  original  cause, 
or  a  continuation  thereof,  then  a  different 
question  would  arise  under  this  statute;  but 
they  have  not  done  that  They  have  left 
the  writ  precisely  as  it  was  at  common  law, 
and  as  It  was  before  the  act  was  passed.  If, 
under  these  circumstances,  the  legislature 
has  power  to  abolish  notice,  or  substitute  the 
lowest  grade  of  constructive  for  personal  no- 
tice, and  yet  leave  the  action  the  same,  why 
cannot  the  legislature  abolish  the  summons 
ad  respondendum,  and  substitute  a  record 
of  the  praecipe  as  notice  In  personal  suits? 
Our  constitution  must  be  construed  In  the 
light  of  the  common  law.  It  was  intended  to 
perpetuate  certain  fundamental  rights  and 
principles  recognized  by  the  common  law, 
and  to  forbid  certain  abuses  that  had  crept 
into  the   administration j|jg|cll»^«^^l'MS[l^ 
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^ard  against  a  repetition  of  excessive  pow- 
ers *  of  goveroment  which  past  experience 
demonstrated  needed  a  checfe:.  Not  only  did 
the  common  law  require  personal  notice  of 
a  writ  of  error  where  It  could  be  obtained, 
but  the  uniform  practice  in  this  state  for 
at  least  70  years  has  been  to  give  personal 
notice  whenever  It  was  practicable  to  do  so. 
Section  0,  Act  approved  Nov.  12,  1828;  sec- 
tion 9,  Act  approved  Feb.  10,  1832;  section 
1274,  Rev.  St 

I  do  not  think  the  cases  cited  in  the  opinion 
of  the  court  sustain  the  constitutionality  of 
the  act  I  believe  the  true  rule  regarding 
constructive  service  of  the  notice  of  a  writ 
of  error,  Is  clearly  set  forth  and  defined  In 
the  case  of  Nations  v.  Johnson,  24  How.  196, 
in  whi<^  Mr.  Justice  Clifford  says:  ''The 
question  here  is  whether  a  party  duly  served 
with  notice  hi  a  subordinate  court,  after  he 
has  appeared  and  answered  to  the  suit  and 
secured  an  erroneous  judgment  in  his  favor, 
may  voluntarily  absent  himself  from  the  Ju- 
risdiction of  the  appellate  tribunal,  so  as  to 
render  it  impossible  to  give  him  personal  no- 
tice of  an  appeal,  and  still  have  a  right  to 
complaia  that  the  notice  was  served  by  pub- 
lication, pursuant  to  the  law  of  the  jurisdic- 
tion from  which  he  has  thus  voluntarily 
withdrawn.  We  think  not"  He  says  fur- 
ther: ''Actual  notice  ought  to  be  given  In  all 
cases  where  it  is  practicable^  even  in  appel- 
late tribunals;  but  whenever  personal  serv- 
ice has  been  rendered  impossible  by  the  rer 
movai  of  the  appellee  or  defendant  in  error 
from  the  jurisdiction,  service  by  publication 
Is  sufficient  to  give  the  appellate  tribunal  ju- 
risdiction of  the  subject  and  the  person,  pro- 
vided It  appears  in  the  record  that  personal 
notice  was  given  in  the  subordinate  court 
and  that  the  party  there  appeared  and  liti- 
gated the  merits  of  the  controversy."  The 
case  of  Fitzsimmons  v.  Johnson,  90  Tenn. 
410,  17  S.  W.  100,  also  related  to  constructive 
notice  of  a  writ  of  emNr  on  a  nonresident,  one 
who  could  not  be  personally  served.  The 
case  of  Delano  v.  Jopling,  1  Utt  (Ky.)  117, 
Involved  the  validity  of  a  judgment  obtained 
against  one  who  was  special  bail  for  an- 
other upon  two  successive  writs  of  scire  fa- 
.das  returned  unexecuted,  and  the  judgment 
was  sustained  because  the  proceeding  in 
which  it  was  rendered  was  in  strict  pursu- 
ance of  the  common  law,  which  permitted 
Judgment  upon  such  return.  The  case  of 
Elsasser  v.  Haines,  52  N.  J.  Law,  10,  18  Atl. 
1095,  involved  the  validity  of  a  judgment 
founded  on  a  recognisance  entered  in  court 
on  return  of  two  successive  writs  of  scire 
facias  "nihil  habet"  and  the  judgment  was 
sustained  because  the  proceeding  was  shown 
to  have  been  strictly  conformable  to  the 
common  law.  This  class  of  proceedings  is 
recognized  in  Barrow  v.  Bailey,  5  Fla.  9, 
where  it  is  said  (page  18)  that  the  common- 
law  rule  allowing  the  relief  sought  by  a  scire 
facias  upon  two  returns  nihil  would  seem  to 
speak  a  reproach  upon  that  system  of  law 


which  claims  to  be  founded  upon  reason  and 
natural  justice,  were  it  not  for  the  fact  that 
the  defendant  was  not  absolutely  concluded, 
but  could  have  an  audita  querela,  and  there- 
by present  his  defense,  or  he  might  frequent- 
ly be  relieved  on  motion.  The  case  of  Ad- 
ams V.  Rowe,  11  Me.  89,  Involved  the  validity 
of  a  judgment  rendered  upon  constructive 
service  of  a  scire  facias  issued  upon  default 
against  one  served  with  trustee  process;  the 
party  against  whom  the  judgment  was  ren- 
dered having  removed  from  the  state  at  the 
time  the  scire  facias  was  issued.  The  acts 
of  1832  and  1838,  "cited  by  the  court,  api^led 
only  to  persons  who  were  not  accessible  to 
personal  service,  and  there  cannot  be  found 
at  common  law  or  in  this  state  a  single  de- 
cision or  statute  intimating  that  oonstructive 
service  of  a  scire  facias  in  error  as  against 
persons  accessible  to  personal  service  would 
suffice  to  give  an  appellate  court  jurisdiction. 
The  validity  of  rule  25,  adopted  by  this  court 
in  1878,  has  never  been  judicially  determined 
by  this  court.  It  embraces  but  few  cases, 
and  for  this  reason,  perhaps,  has  never  been 
questioned.  It  relates  to  the  making  of  new 
parties  in  this  conrt  in  causes  already  pend- 
ing here  where  the  court  has  previously,  by 
its  proper  original  process,  acquired  jurisdic- 
tion of  the  subject-matter  and  the  original 
parties.  It  may,  therefore,  be  valid.  But, 
whether  valid  or  not  I  do  not  think  it  be- 
comes a  precedent  whereby  we  should  sus- 
tain an  act  of  the  legislature  providing  for 
unconstitutional  service  of  our  original  pro- 
cess. The  other  cases  cited  by  the  court  do 
not  toueh  the  question  of  notice  in  appellate 
proceedings,  but  simply  sustain  the  proposi- 
tion that  the  writ  of  error  is  not  an  absolutely 
original  proceeding.  In  none  of  these  cases 
did  the  court  undertake  to  say  that,  aa 
against  resident^  capable  of  b^ng  personally 
served,  constructive  service  could  give  juris- 
diction, except  in  those  cases  where  personal 
service  was  not  required  at  common  law; 
nor  have  I  been  able  to  find  a  single  case 
where  any  court  has  held  that  constructive 
notice  of  a  writ  of  error  can  be  given  in  any 
case  where  personal  service  is  practicable^ 
nor  that  such  notice  can  be  entirely  dispensed 
with  at  the  will  of  the  legislature.  The  only 
countenance  to  such  a  theory  is  found  in  the 
language  of  Justice  Field  in  Pennoyer  v.  Neff, 
95  U.  S.  714  (text  734)  which  lays  down  the 
broad  proposition  that  notice  of  appellate  pro- 
ceedings may  be  either  personal  or  oonstruct- 
ive, at  the  will  of  the  legislature.  In  that 
case,  however,  this  question  was  not  in- 
volved. He  states  the  proposition  as  an  ex- 
ception to  a  general  rule  declared  hi  the  main 
case,  and  he  cites  the  case  before  alluded  to 
in  24  How.  as  sustaining  that  proposition 
which,  as  I  have  pointed  out,  expressly  de- 
clares that  personal  notice  should  be  given, 
where  practicable,  in  appellate  proceedings. 

I  had  hoped  that  the  act  under  considera- 
tion  would  relieve   us  from  any   technical 
questions  of  practice  arising  under  the  old 
Digitized  by  VjUU  V  LC 
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form  of  obtaining  Jurisdiction  in  error,  bat  I 
Bee  many  difficulties  ahead  of  us  In  enforcing 
the  new  act,  which  it  is  unnecessary  to  men- 
tion at  this  time.  I  believe  tliat  under  our 
present  rules,  which  require  notices  to  be 
served  upon  the  opposite  party  at  various 
stages  in  the  progress  of  submitting  the  case 
in  this  court,  all  parties  or  their  attorneys 
would  have  actual  notice  of  the  pendency  of 
the  writ  of  error;  but  the  notices  required 
by  these  rules  were  never  intended  to  supply 
the  place  of  original  process  whereby  to  ac- 
quire Jurisdiction  of  the  person,  and  these 
rules  are  subject  to  repeal  by  this  court  at  its 
pleasure.  I  am  unwilling  to  affirm  the  con- 
stitutionality of  an  act  of  the  legislature 
which  can  be  upheld  only  in  connection  with 
the  rules  of  a  court  which  it  can  abrogate  at 
any  time. 

It  seems  to  me  that,  if  the  act  of  1897  does 
not  exhibit  a  departure  from  due  process  of 
law,  it  is  bard  to  conceive  of  one  that  can. 
The  writ  of  error  was  of  such  a  character, 
whether  original  or  not,  that  no  court  of  er- 
ror could,  at  common  law,  as  it  existed  for 
ages,  acquire  Jurisdiction  over  the  defendant 
therein  without  service  upon  him  of  an  orig- 
inal process,  if  he  could  be  found.  This  was 
the  recognised  due  process  of  law  by  which 
to  acquire  Jurisdiction.  This  was  also  the 
law  of  this  state  by  express  statute  for  70 
years.  It  seems  to  me  that,  if  proceedings  in 
error  were  merely  the  continuation  of  a  pend- 
ing suit,  the  writ  itself  being  a  step  in  the 
cause,  the  astute  lawyers  of  the  common 
law  and  those  of  our  own  country  would  long 
since  have  found  it  out,  and  insisted  upon  the 
repeal  of  a  useless  and  oftentimes  difficult 
and  expensive  ceremony  of  giving  notice  of 
sucb  writs.  The  fact  that  they  have  not 
done  80,  and  that  the  courts  have  uniformly 
held  that  service  of  notice  was  Jurisdictional, 
is  persuasive  evidence  to  my  mind  that  the 
proceeding  is  in  the  nature  of  a  new  action, 
so  as  to  require  personal  notice  where  prac- 
ticable. 

In  my  opinion,  chapter  4629,  Acta  1897,  Is 
unconstitutional  and  void. 


(50  La.  Ann.  633) 

STATE  V.  BAILEY.    (No.  12,750.) 
(Supreme  Court  of  Louisiana.    May  16,  1898.) 

COMPBTBNOT   OF   JUKOB— CrIMIKAL   LaW— AFPBAI. 

^Rbvibw— New  Trial— Raps-^Qubs- 
tion  for  jurt. 

1.  Where  a  juror  on  cross-examination,  on 
his  voir  dire,  shows  a  slight  inclination  to  bias 
against  the  accused,  but,  on  final  examination 
by  the  court,  says  emphatically  that  the  im- 
pression derived  from  the  merest  hearsay  state- 
ments will  not  influence  him,  he  is  competent. 
Besides,  the  accused  did  not  exhaust  his  chal- 
lenges, and  his  case,  in  consequence,  was  not 
prejudiced  by  the  ruling. 

2.  This  court  will  not  review  the  refusal  to 
grant  a  new  trial  upon  the  alleged  want  of 
sufficient  evidence  to  convict. 

3.  The  jury  returned  a  verdict  under  the  di- 
rection of  the  court  a  qua.  Nothing  of  record 
brings  to  light  that  the  jury,  as  asserted,  dis- 


regarded the  charge  of  the  Judge,  and  brought 
a  verdict  contrary  to  the  charge.  The  ques- 
tion of  resistance  which  the  alleged  victim 
should  have  offered,  as  well  as  question  of  cor- 
roboration of  the  prosecuting  witness  and  as- 
serted victim,  were  questions  of  fact  for  the 
jury  finally  to  determine,  and  are  not  revisable 
on  appeal. 

4.  Merely  cumulative  evidence,  or  evidence  to 
impeach  a  witness  alleged  to  have  been  re- 
cently discovered,  is  not  ground  for  new  trial. 

(Syllabus  by  the  Ck>urt.) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Joshua  G.  Baker,  Judge. 

William  Bailey  was  convicted  of  rape,  and 
appeals.    Affirmed. 

Paul  L.  Fourchy,  for  appellant  Milton  J. 
Cunningham,  Atty.  Gen.,  and  Robert  H. 
Marr,  Dist  Atty.  (Pierre  A  Simmons,  Jr., 
of  counsel),  for  the  State. 

BREAIJX,  J.  An  Indictment  was  found 
against  the  defendant  on  the  13th  day  of 
October,  1897,  charging  him  with  having 
committed  the  crime  of  rape  on  the  1st  day 
of  September,  1897.  He  was  put  on  his  trial 
on  the  14th  day  of  January,  1898.  On  the 
same  day,  he  was  found  guilty,  without  cap- 
ital punishment  On  the  1st  of  February, 
he  was  sentenced  to  suffer  imprisonment  in 
the  state  penitentiary  for  life.  From  the 
verdict  and  sentence,  he  prosecutes  this  ap- 
peal. 

He  reserved  two  bills  of  exceptions.  The 
first  blU  of  exceptions  was  taken  to  the 
court's  refusal  to  sustain  defendant's  objec- 
tion to  a  Juror.  The  facts  are  that  on  cross- 
examination  by  defendant's  counsel,  this  Ju- 
ror evinced  a  slight  inclination  to  some  de- 
gree of  bias  against  the  accused,  but  he 
stated  immediately  after,  in  answer  to  coun- 
sel, that  he  was  not  prejudiced.  He  also 
stated  to  the  trial  Judge  on  final  examination 
that  he  could  try  the  case  as  If  he  had  never 
heard  of  it  before.  It  is  not  shown  by  the 
record  that  the  defendant  exhausted  his  per- 
emptory challenges.  The  second  bill  of  ex- 
cation  was  taken  to  the  court's  refusal  to 
grant  defendant's  motion  for  a  new  trial. 
The  grounds  of  the  motion  substantially  were 
(1)  that  the  state  had  not  established  that 
the  crime  charged  had  been  committed;  (2) 
that  while  the  court's  instruction  was  cor- 
rect with  reference  to  the  acts  constituting 
rape,  the  Jury's  verdict  did  not  conform  with 
the  instructions  given;  (3)  that  the  complain- 
ing witness  had  not  offered  the  resistance 
expected  of  a  healthy  young  woman,  assail- 
ed as  charged;  (4)  that  she  was  not  corrobo- 
rated in  any  manner;  (5)  that  the  accused 
testified  in  his  own  behalf,  and  denied  the 
crime  charged,  to  which  fact  the  Jury  had 
not  given  consideration;  (6)  that  he  has  since 
the  trial  discovered  new  evidence.  There 
was  no  oral  argument  made  on  the  part  of 
the  defendant,  and  no  brief  filed. 

Taking  up  the  first  proposition  for  our  de- 
termination, as  set  forth  in  the  first  bill  of 
exceptions  taken,— that  the  accused  was  for- 
ced to  chaUenge  Pereiggt^orijy^  a^i^^^p^ 
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ed,  who  was  Incompetent  and  prejudiced,— 
we,  on  examination  of  the  testimony  on  this 
point,  made  part  of  the  bill  of  exceptions, 
found  that  there  was  nothing  fixed  and  de- 
termined in  the  opinion  of  the  Juror  with  ref- 
erence to  the  guilt  or  innocence  of  the  accus- 
ed. The  Juror  testified,  and  made  evident  by 
his  testimony  that  his  impression  was  not 
an  impression  which  would  prevent  him 
from  rendering  an  impartial  verdict.  More- 
over, the  defendant  had  n6t  exhausted  his 
challenge  when  the  panel  was  filled.  It  does 
not,  in  consequence,  appear  that  the  ruling 
was  prejudicial  to  the  defendant,  as  the  Ju- 
ror was  peremptorily  challenged  by  the  ac- 
cused, and  he  had  not  exhausted  his  peremp- 
tory challenges. 

Taking  up.  In  the  second  place,  the  first  prop- 
osition set  forth  In  the  second  bill  of  excep- 
tions,—that  there  was  no  proof  of  carnal 
knowledge  against  the  woman's  will,— 
this  presented  a  question  of  fact  for  the 
Jury.  Their  finding,  under  repeated  adjudi- 
cations, was  conclusive. 

In  the  second  place,  the  bill  of  exceptions 
sets  forth  that  the  Jury  chose  to  disregard 
the  charge  of  the  Judge.  This  also  present- 
ed an  issue  of  fact.  The  Judge  instructed 
the  Jury  properly,  the  defendant  avers.  The 
Jury,  we  must  presume,  properly  weighed 
the  facts.  Their  conclusion  in  this  respect 
is  not  reviewable.  Manifestly,  if  the  Judge 
had  entertained  the  idea  that  his  charge  was 
disregarded,  he  would  have  granted  a  new 
trial.  We  have  no  reason  to  find  that  the 
Jury  did  not  apply  the  law  as  explained  by 
the  court 

The  third  ground  of  the  motion  for  a  new 
trial  covered  by  the  bill  of  exceptions  is 
equally  as  Indefensible  on  appeal,— the  fail- 
ure of  proof  of  Bufildent  resistance  on  the 
part  of  the  alleged  victim.  The  Jury,  to  find 
the  verdict,  must  have  believed  that  there 
was  sufficient  resistance.  They  had  been 
properly  instructed  In  this  particular.  It 
was  within  the  Jury's  function  to  finally  de- 
termine this  question.  There  was  no  error 
of  law;  it  was  a  matter  of  fact  only. 

We  pass  to  the  next  question,— whether  the 
asserted  victim  was  corroborated.  From 
Rice  on  Evidence  (volume  3,  p.  828)  we 
quote:  "It  Is  said  that  the  evidence  of  the 
complainant  'is  confirmed  if  she  presently 
discovered  the  offense,  and  made  pursuit  for 
the  offender.'  "  We  take  it  that,  in  the  opin- 
ion of  the  Jury  and  of  the  court,  the  evidence 
of  complainant  here  was  confirmed.  Her 
evidence  was  admissible  to  prove  the  crime 
charged.  A  number  of  other  witnesses  ap- 
peared. The  evidence  disclosed  that  they 
testified  relative  to  facts  of  a  corroborative 
character.  The  Jury  were  the  Judges  of  the 
weight  to  be  given  to  this  testimony.  The 
question  whether  or  not  the  crime  had  been 
proven  was  a  question  of  fact  for  the  Jury. 

For  reasons  before  stated,  we  will  not  stop 
to  discuss  the  proposition  that  the  testimony 
of  the  plaintiff  had  been  rebutted  by  the  tes- 


timony of  the  defendant,  but  take  up  the 
last  ground  contained  in  the  bill  of  excep- 
tions,—L  e.,  newly-discovered  evidence  since 
the  trial.  The  grounds  upon  which  this  bill 
of  exceptions  was  taken,  if  the  defendant 
had  grounds,  are  not  stated.  The  affidavit 
annexed  to  the  bill  of  exceptions  of  a  wit- 
ness set  forth  evidence  that  would  be  in 
some  respects  cumulative,  and  in  other  re- 
spects its  effect  would  be  to  Impeach  a  wit- 
ness. Newly-discovered  evidence,  merely 
cumulative,  is  not  ground  for  a  new  triaL 
State  V.  Hanks,  39  La.  Ann.  234,  1  South. 
458;  Same  v.  Lamothe,  37  La.  Ann.  43. 
Newly-discovered  evidence,  the  effect  of 
which  is  to  impeach  the  credit  of  a  witness, 
is  not  ground  for  a  new  trial.  State  v.  Wil- 
liams, 38  La.  Ann.  361.  Motions  for  new 
trials  are  in  a  large  measure  left  to  the  dis- 
cretion of  the  trial  court  The  refusal  will 
not  be  reversed  in  the  absence  of  showing 
that  the  court  abused  its  discretion.  It  is  or- 
dered, adjudged,  and  decreed  that  the  sen- 
tence and  Judgment  appealed  from  be^  and 
the  same  are  hereby,  affirmed* 


(SO  La.  Ann.  47S) 
ROMBAOH  V.  CRESOENT  CUT  R.  CO.    (No. 

12,588.) 

(Supreme  Court  of  Louisiana.     May  2,  1898.) 

Street  Railboads— Collision— Evidence. 

1.  In  an  action  for  damages  received  from  a 
collision  between  a  cart  and  a  street  car,  mov- 
ing side  by  side  in  the  same  course,  with  a  short 
space  between  them  (one  cannot  strike  the 
other  if  each  remains  in  its  direction),  it  be- 
ing evident  that  the  car  did  not  turn,  but  that 
the  cart  was  turned  so  that  it  struck  the  side  of 
the  car,  the  presumption  of  negligence  was  not 
against  the. street  car. 

2.  To   recover,   it  was   incumbent  upon  the 

Elaintiff  to  prove  that  the  collision  was  caused 
y  the  negligent  acts  of  the  defendant.  On  the 
contrary  it  appears  that  it  proceeded  from  the 
incautious  act  of  the  driver  in  pulling  his  horse 
to  the  left  ,      , 

3.  Heldf  that  the  injury  was  not  caused  by  de- 
fendant's negligence,  and  that  there  is  no 
ground  for  deciding  that  the  unanimous  verdict 
of  the  jury  and  the  judgment  of  the  court  pro- 
nounced thereon  were  erroneous. 

(Syllabus  by  the  Covat) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Nicholas  H.  Rlghtor,  Judge. 

Action  by  Margaret  Rombach,  as  tutrix  of 
her  minor  son,  against  the  Crescent  City 
Railroad  Company.  From  a  verdict  for  de- 
fendant and  a  Judgment  overruling  plaln- 
tifTs  application  for  a  new  trial,  she  ap- 
peals.    Affirmed. 

Oliver  B.  Sansum,  for  appellant  Farrar, 
Jonas,  BIruttschnitt  &  Qurley,  for  appellee. 

BREAUX,  J.  This  was  an  action  for  dam- 
ages received  from  a  collision.  Plaintiff 
sued  for  damages  as  tutrix  of  her  minor 
son,  Jacob  Rombach,  aged  about  14  years, 
who  was  injured  in  an  accident  It  appears 
that  his  oldest  brother  was  sick  and  unable 
to  deliver  ice  to  customers  of  the  mother. 
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The  little  fellow  injured,  asked  of  his  moth- 
er the  permission,  with  another  youth,  older 
than  he  was,  to  receive  the  ice  from  the  fac- 
tory, and  take  it  to  those  to  whom  the  old- 
est brother  usually  dealt  that  article  of 
merchandise.  The  boys  were  driving  the 
hqrse  and  small  ice  cart  upon  defendant's 
uptown  rails  on  Tchoupitoulas  street,  at 
about  half  past  8  o'clock  in  the  morning. 
About  midway  of  that  street  (Tchoupitou- 
las), between  Delachaise  and  Aline  streets, 
one  of  the  defendant's  electric  cars  collided 
with  the  ice  cart,  and  tilted  the  cart  over, 
breaking  one  of  the  shafts,  and  throwing 
the  ice  down  into  the  street,  and  breaking 
the  left  arm  of  plaintifiF's  son.  The  rear 
end  of  the  cart  struck  the  side  of  the  car  on 
the  left,  in  rear  of  the  "grab  handle"  at- 
tached to  the  body  of  the  car  for  the  con- 
venience of  passengers  in  entering  the  car. 
The  evidence  discloses  that  the  fender  of 
the  car  projected  2%  feet  in  front,  and  ex- 
tended on  each  side  of  the  center  line  of  the 
car  as  far  as  the  platform  in  front  of  the 
dashboard.  The  front,  or  dashboard,  was 
as  wide  as  the  body  of  the  car,  and  the  plat- 
form, also,  was  as  wide  as  the  car,  and  pro- 
jected about  3  feet  from  the  body  of  the 
car.  The  cart  measured  2  feet  10  inches 
from  the  center  of  the  hub  to  the  rear  end 
of  the  tumbrel  or  the  tailboard.  Previous 
to  and  at  t^e  time  of  the  collision  the  car 
was  running  at  half  speed,  and  the  horse 
was  pulling  the  cart  at  half  trot.  The  plain- 
tiff insisted  that  her  cart  had  almost  en- 
tirely passed  from  the  track  when  the  mo- 
torman  turned  on  the  power,  increased  the 
car's  speed,  and  thereby  caused  the  colli- 
sion and  the  injury;  that  the  driver  of  the 
cart  heard  the  gong  and  the  advancing  car, 
and  immediatelj  turned  the  horse  off  the 
car  track,  but  not  quickly  enough  to  escape 
the  injuries  complained  of.  The  case  was 
tried  before  a  jury.  The  verdict  was  for 
defendant  The  judge  overruled  the  appli- 
cation for  a  new  trial,  and  gave  judgment 
against  the  plaintiff.     She  appealed. 

Beyond  all  question,  if  plaintiff's  cart  and 
horse  were  being  driven  up  the  street,  and 
the  car  people  did  not  give  it  ample  time  to 
move  out  of  the  way,  the  defendant  is  re- 
sponsible in  damages  for  the  injury;  but 
this,  so  far  as  we  can  discover  here,  is  not 
the  case.  If  it  had  been,  the  front  part  of 
the  car  would  have  been  the  first  to  come 
in  collision  with  the  cart.  We  have  seen  it 
was  not  the  front  that  struck  the  car,  but 
the  cart  collided  with  the  car  some  5^  feet 
from  the  front  of  the  car.  The  evidence 
shows  that  the  car  was  of  equal  width  from 
end  to  end,  including  the  fender  in  front. 
It  therefore  becomes  manifest,  the  outer  end 
of  the  car  and  the  sides  being  parallel,  after 
the  cart  had  cleared  the  track  it  must  have 
made  a  backward  motion.  Had  it  remained 
in  place,  after  it  cleared  the  5%  feet  on  the 
side,  the  car  being  of  equal  width  from  one 
end  to  the  other,  it  would  have  passed  with- 


out touching  the  cart  The  cart  must  have 
deviated.  The  car  and  the  cart  were  going 
in  the  same  direction.  One  of  the  wheels 
was,  plaintiff  states,  on  the  railroad  track.. 
The  horse  was  pulling  towards  the  river. 
We  gathered  from  the  evidence,  however, 
that  the  horse  and  wagon  were  not  in  front 
of  the  car  as  alleged  by  plaintiff,  but  on  the 
side,  running  in  the  same  direction  with  the 
car,  in  a  direction  slightly  oblique  from  the 
car;  that  when  opposite  to  the  car  the  horse 
turned  In  the  direction  of  the  river,  and 
thereby  the  cart  was  made  to  strike  the  car, 
as  it  did.  Had  the  cart  been  in  front  of  the 
car,  as  contended  by  plaintiff,  with  one 
wheel  inside  of  the  uptown  car  track,  and  as 
witnesses  for  plaintiff  have  testified  (if  its 
direction  was  slightly  oblique  with  the  car's 
course),  the  right-hand  wheel  or  the  hub 
would  have  struck  the  car  (the  wheel  and 
its  hub  projected  a  number  of  inches  from 
the  side  of  the  cart).  If,  on  the  other  hand, 
the  direction  had  been  more  at  right  angle 
from  the  Une  of  the  track,  the  front  of  the 
car  would  have  struck  the  cart. 

Five  and  a  half  feet  of  the  car  had  been 
passed  without  colliding.  Had  there  been  no 
veering  of  one  or  the  other,  there  would  not 
have  been  an  accident  The  remaining 
length  of  the  car  would  have  been  passed 
without  collision.  Had  they  traveled  to- 
wards each  other,  the  side  of  the  cart  would 
have  come  In  collision  with  the  side  of  the 
car.  This  was  not  the  situation.  They 
were  not  inclining  towards  each  other.  The 
side  of  the  car  was  struck  by  the  right-hand 
end  of  the  cart  In  what  way,  then,  did 
the  end  of  the  tumbrel  strike  the  car?  The 
course  of  the  latter  (the  car)  is  not  to  the 
side,  right  or  left,  but  straight  The  blow 
must  have  come  from  the  -cart  as  it  chan- 
ged direction  to  the  left,  from  the  car.  That 
this  actually  happened  was  made  evident 
we  think,  by  the  print  of  the  blow  on  the 
side  of  the  car  and  the  broken  end  of  the 
tumbrel  of  plaintiff's  cart  If  the  driver 
pulled  to  the  left  even  a  very  small  dis- 
tance, it  would  turn  the  cart  diagonally  to 
the  car,  and  bring  the  end  in  contact  with 
the  car.  In  that  case  the  cart  would  be  the 
offending  force,  and  not  the  car,  following 
a  direct  line. 

•This  view,  we  think,  is  sustained  by  the 
weight  of  the  testimony.  The  distance  be- 
tween the  cart  and  the  car,  running  in  the 
same  direction,  was  very  little.  The  lim- 
ited space  between  the  two  at  the  moment 
of  the  accident  does  not  change  the  principle 
which  we  think  should  govern.  In  all  cases 
when  the  cartman  deviates  and  departs  from 
the  track,  and  his  cart  and  the  car  are  run- 
ning advancing  side  by  side,  he  is  presuma- 
bly negligent  if  he  chooses  to  turn  his  cart 
so  as  to  strike  the  car,  and  this  whether  the 
tumbrel  of  his  cart  be  short  or  long.  After 
the  cart  is  no  longer  in  the  car's  range,  a 
turn  of  its  wheels  gives  rise  to  the  unavoid- 
able inference  that  the  collision  came  from 
Digitized  by  VjiJU V  LC 


eoc 


28  SOUTHDBN  RBPOBTBB. 


(La. 


the  carf  ■  change  In  direction.  The  plaintiff, 
In  support  of  her  claim,  sought  to  prove  that 
a  dray  coming  towards  the  cart  from  an 
opposite  direction,  at  the  moment  of  the 
accident,  so  incumbered  the  street  that  it 
prevented  the  driver  of  the  cart  from  get- 
ting away  entirely  from  the  car  track. 
There  was  unquestionably  a  dray  near  at 
the  moment  of  the  accident  The  witnesses 
disagree  as  to  the  obstruction  by  this  dray. 
Several  stated  that  it  was  not  near  enough 
to  interfere  with  the  cart  in  the  least  The 
jury*s  verdict  sustains  that  evidence.  It  is 
particularly  within  the  province  of  the  Jury 
to  weigh  the  facts  of  the  controversy.  We 
have  frequently  heard  it  said  that  Juries  are, 
In  their  findings,  very  much  inclined  against 
corporations.  We  do  not  give  great  cre- 
dence or  Importance  to  such  utterances,  but 
none  the  less  we  are  of  opinion  that  a  Jury 
would  not  hastily  conclude,  in  an  action  for 
damages  to  a  boy  In  the  service  in  which 
this  boy  was  engaged  with  his  mother's  per- 
mission, that  he  was  not  obstructed  or  stop- 
ped in  his  course,  if,  in  reality,  he  was  In 
any  way  stopped.  As  plaintiff  in  suit  and 
as  appellant  from  the  verdict  of  a  Jury  to 
which  the  cause  was  left  on  her  motion,  she 
is  bound  to  explain  and  prove  to  the  court 
her  right  before  she  can  be  allowed  to  have 
the  verdict  reversed.  While  it  is  true  that 
railroads  have  not  a  monopoly  of  their 
tracks,  and  that  they  are  not  in  their  absolute 
use  to  the  exclusion  of  vehicles,  yet  in  order 
to  hold  them  for  damages,  their  negligence 
must  be  proved.  It  was  not  established  to 
the  satisfaction  of  the  Jury  and  of  the  Judge 
of  the  district  court  nor  to  ours.  In  ana- 
lyzing the  facts,  and  seeking  to  comprehend 
Just  how  this  accident  occurred,  we  found 
that  the  unexplained  collision  by  the  cart 
with  the  side  of  the  car,  and  not  with  the 
front  of  the  car,  was  a  complete  bar  to  the 
conclusion  that  the  injury  arose  from  negli- 
gence on  the  part  of  those  who  were  man- 
ning the  car.  It  Is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  It  Is  hereby,  affirmed. 


(GO  La.  Ann.  481) 

STATE  V.  FRENCH.    (No.  12.810.) 

(Supreme  Court  of  Louisiana.     May  2,  1898.) 

CBiMurAL  Law—Appeal— FnfAUTT  ov  JuDmuar 
— Vbrdiot— Mat  hbm. 

On  Motion  to  Dismiss  the  Appeal. 

Hie  state  Is  entitled  to  an  ai>peal  from  a 
ruling  of  the  trial  judge  on  a  motion  in  arrest 
of  judgment,  sustaining  the  motion,  and  setting 
aside  the  verdict.  The  order  annulling  the  ver- 
dict was  in  character  final,  and*  if  erroneous, 
caused  injury. 

On  the  Merits. 

LHw  vefdlct  was  not  responsive  to  the 
charge.  It  was  a  special  verdict.  If  ih€  jury 
chooses  to  designate  the  crime  found  by  name, 
it  should  be  denned  by  name  having  a  meaning 
in  criminal  law,  or  denned  in  plain  words,  cover- 
ing all  the  essential  ingredients  of  the  crime. 


2.  No  judgment  can  be  pronounced  on  a  par- 
tial verdict  which  fails  to  find  the  criminal  in- 
tent, where  intent  is  an  essential  ingredient  of 
the  crime. 

3.  In  a  special  or  partial  verdict  of  the  jury's 
selection,  all  the  facts  necessary  to  constitute 
the  crime  mnst  be  clearly  stated.  If  the  jury 
determines  to  leave  out  part  of  the  language 
charged  in  the  information,  they  should  be  par- 
ticular not  to  omit  essentials  to  constitute  the 
crime. 

4.  A  verdict,  ''Guilty  of  wounding  less  than 
mayhem,'*  is  not  responsive  to  an  information 
charging  that  the  accused  has  "feloniously,  wil- 
fully, and  maliciously  inflicted  a  wound  less 
than  mayhem,"  and  is  not  legal. 

6.  The  court  adheres  to  the  decisions  in  State 
▼.  Bellard,  23  South.  504,  50  La.  Ann.  594.  and 
State  V.  Hearsey,  23  South.  872,  60  La.  Ann. 
873»  overruling  contrary  views. 

(Syllabus  by  the  Court) 

Appeal  from  criminal  district  court  parish  of 
Orleans;  James  C.  Molse,  Judge. 

A.  B.  French  was  prosecuted  upon  an  In- 
formation, and  found  '^guilty  of  wounding  less 
than  mayhem,*'  and  moved  in  arrest  of  judg- 
ment From  an  order  si]stah:iing  his  motion, 
the  state  appeals.  Motion  to  dismiss  denied, 
and  judgment  afllrmed. 

MUton  J.  Cunningham,  Atty.  Oen.,  and  Rob- 
ert H.  Marr,  Asst.  Atty.  Gen.  (Pierre  A.  Sim- 
mons, Jr.,  of  counsel),  for  the  State.  Farrar 
&  Lemle  and  Hamilton  N.  Qautier,  for  appel- 
lee. 

BRBAIJX,  J.  The  state  in  this  case  ap- 
pealed from  an  order  sostainlng  a  motion  bi 
arrest  of  judgment  The  defendant  was  prose- 
cuted upon  an  information  containing  two 
counts.  In  one  count,  he  was  charged  with 
having  stabbed  with  Intent  to  murder;  In  the 
other  count  vrith  having  willfully  and  mali- 
ciously, with  a  dangerous  weapon,  inflicted  a 
wound  less  than  mayhem.  The  verdict  found 
was,  ''Oullty  of  wounding  less  than  mayhem." 
In  due  time,  the  defendant  applied  f6r  the  ar- 
rest of  the  judgment,  on  the  ground  that  the  ver- 
dict was  not  responsive  to  any  of  the  offenses 
charged  or  counts  contained  in  the  information, 
which  as  before  stated*  the  trial  court  sus- 
tained. 

Motion  to  Dismiss  the  AppetL 

The  defendant  hi  this  count  moved  to  dis- 
miss the  appeal,  for  the  reason  that  the  court's 
ruling  sustaining  defendant's  motion  hi  arrest 
of  judgment  was  not  a  final  judgment  The 
judgment  or  ruling.  In  our  judgment  operated 
prejudicially  to  the  state,  if  the  position  of  the 
prosecution  be  correct;  and,  hi  addition,  as 
related  to  the  verdict  returned  by  the  jury,  it 
finally  disposed  of  the  question  involved. 
There  remained  nothing  save  the  sentence.  If 
an  error  of  law  has  been  committed  l^  the 
trial  judge  hi  a  matter  purely  of  law,  it  would, 
In  our  view,  be  prejudicial  to  the  proper  ad- 
ministration of  justice  to  let  it  remain  unre- 
versed.  The  question  Is  not  res  nova.  It  re- 
ceived the  attention  of  this  court  in  the  case  of 
State  V.  Brabson,  88  La.  Ann.  144.  The  de- 
fendant concedes  that  this  decision  Is  not  fa- 
vorable to  his  motion  to  dismiss  the  appeal 
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That  decUdoD  doM  not,  in  our  view,  stand 
^one.  The  question  was  considered  In  State 
▼.  Cason,  20  La.  Ann.  48,  In  which  It  was  held 
that  the  right  of  appeal  on  qnestlons  of  law, 
in  criminal  cases.  Is  not  so  restricted  bb  to 
warrant  the  denial  of  an  appeal  to  the  state 
from  a  ruling  sustaining  a  motion  in  arrest  of 
judgment  The  same  question  arose  In  the 
case  of  State  ▼.  Robinson,  87  La.  Ann.  075. 
The  court  in  the  last-dted  case  reconsidered 
the  decisions,  and  reaffirmed  the  right,  dtlng 
State  T.  Ellis,  12  I^.  Ann.  890;  State  y.  Ross, 
14  La.  Ann.  364;  State  T.  Taylor,  84  La.  Ann. 
978.  There  Is  no  question  here  of  an  acquittal 
by  the  jury.  It  was  a  matter  In  which  the 
judge  alone  acted.  This  distinction  has  been 
observed  in  a  number  of  cases  holding  that  the 
province  of  the  juiy  Is  not  Infringed  upon  by 
^e  orders  and  judgment  of  the  court  of  the  first 
Instance,  not  connected  with  the  facts  showing 
the  guilt  or  Innocence  of  the  accused.  The  de- 
fectiveness vd  non  of  the  jury's  verdict  pre- 
sents questions  of  law,  and,  as  such,  th^  are 
reviewable  when  they  come  up,  as  In  this  case, 
<m  a  motion  in  arrest  of  judgment  setting  aside 
the  verdict  of  a  jury.  The  judge  Is  without 
authority  to  annul  a  legal  verdict  by  arresting 
the  judgment  The  state,  in  case  It  be  attempt- 
ed. Is  not  without  remedy  on  appeaL  The 
appeal  Is  therefore  not  dismissed* 

On  the  Merits. 

The  defendant  avers  that  the  verdict,  *^uQ- 
ty  of  wounding  less  than  mayhem,"  Is  not  re- 
sponsive to  the  offenses  charged  In  the  Informa- 
tion. In  the  first  place,  it  Is  evident  that  the 
verdict  was  not  a  general  verdict,  but  one  that 
the  jury  found  without  special  reference  to  the 
offense  charged  in  either  count  of  the  informa- 
tion. It  was  a  verdict  of  thehr  own  selection. 
They  liad  been  Instructed  by  the  court  regard- 
ing the  form  of  the  verdict,  as  follows:  "You 
may  render  one  of  five  verdicts.  (1)  You  may 
find  the  prisoner  at  the  bar,  'Quilty  as  charged 
in  the  first  count  of  the  information;*  (2)  you 
may  find  him,  'Quilty  of  stabbing  with  a  dan- 
gerous weapon  with  Intent  to  kill,'  as  charged 
In  the  first  count;  (8)  you  may  find  him,  'Guilty 
as  cbaiged  In  the  second  count;'  (4)  you  may 
find  him,  'Not  guilty;'  or  (5)  you  may  find  him, 
"Not  guilty,  on  the  ground  of  Insanity.'  If  you 
find  the  defendant  was  hisane  at  the  time  of  the 
commission  of  the  act,  you  should  qualify  your 
verdict  of  'Not  guilty'  by  the  addition  of  the 
phrase  'on  the  ground  of  Insanity.' "  The  jury 
did  not  follow  the  instruction.  It  was  within 
their  power  to  find  a  particular  verdict  In  lan- 
guage of  their  own,  and  if  It  covers  an  <^ense 
denounced  by  the  statute*  or  an  offense  of  a  low- 
er degree.  Included  under  the  terms  and  condi- 
tions of  the  offense  charged.  It  would  be  a 
sut&clent  verdict 

Taking  an  example  of  the  most  ordlnaiy  sort 
the  charge  beUig  murder,  the  jury  may  find 
the  defendant  guilty  of  manslaughter;  or,  the 
charge  being  burglary.  If  larceny  only  be  prov- 
en the  accused  may  be  found  guilty  of  larceny; 
so  In  all  cases  of  offense  of  less  degree  of  the 


same  class.  But  the  finding  of  the  Jury  bi  such 
cases  must  be  of  an  offense  complete  hi  Itself. 
The  offense  must  be  completely  stated.  No 
valid  judgment  can  be  pronounced  upon  the 
partial  verdict  which  falls  to  find  the  higre* 
dients  essential  to  constitute  the  crime.  T6 
Illustrate  hy  another  example  of  a  familiar 
kind:  If  a  jury  were  to  return  In  court  that 
an  accused  was  guilty  of  taking  the  goods  of 
another  without  any  Intimation  as  to  the  as- 
portation and  appropriation  of  the  goods.  It  Is 
useless  to  state  that  the  finding  would  be  void. 
Not  so  if  they  were  to  return  that  he  is  "gulHy 
of  larceny,"  for  that  word  embraces  all  the 
Ingredients  essential  to  constitute  the  crime  of 
stealing.  Larceny,  manslaughter,  and  other 
words  denoting  crimes  have  a  w^-defined  mean- 
ing. They  are  in  themselves  a  definition.  No 
one  can  be  misled,  or  there  need  not  be  the 
least  confusion,  when  these  names  are  made 
use  of.  If  the  jury  undertakes  to  define  the 
crime,  It  should  be  by  a  name  In  which  there 
can  arise  no  confusion  or  ambiguity,  or.  If  it 
Is  not  Identifiable  by  a  well-known  name,  then 
the  description  should  Include  the  essentials 
to  constitute  the  crime.  In  one  case  In  this 
state,  the  court  went  to  the  extreme  of  holdhig 
that  only  a  general  verdict  could,  under  the 
law,  be  found.  State  v.  Jurche,  17  La.  Ann. 
71.  That  limit,  properly,  has  not  always  been 
observed.  Special  and  particular  verdicts  may 
be  found  with  the  understanding  that  the  name 
of  the  crime  when  It  has  a  name,  or  the  facts 
when  it  has  not  necessary  to  constitute  the 
crime,  are  fully  and  explicitly  stated.  The  court 
cannot  supply  the  facts  necessary  to  constitute 
the  crime.  2  Hawk.  P.  O.  622;  State  v.  Bhie, 
84  N.  O.  809.  "The  omission  of  any  fact 
necessary  to  constitute  the  offense  is  fatal."  ft 
WhartCr.Law,S8188.  Where 'intent' is  on« 
of  the  essential  Ingredients  of  the  crime,  it 
musi  be  found  in  a  special  verdict  in  order  to 
sustain  a  judgment  The  crime  denounced  in 
the  case  before  us  for  decision,  we  have  seen, 
includes  "intent"  as  an  essential  Ingredient 

No  one,  unless  acting  willfully  and  malicious- 
ly  with  hitent  is  guilty  of  hiflictlng  a  wound 
less  than  mayhem.  In  our  view,  the  verdict 
was  defective.  It  failed  to  find  the  criminal 
Intent  It  is  defective  whether  constmed  as 
a  special  or  a  partial  verdict  In  a  very  recent 
case  this  court  held  that  It  was  not  permissible 
to  go  beyond  the  words  used  by  the  jury  in 
matters  essential  to  the  findhig  that  a  crime 
has  been  committed  Ixy  the  accused.  State  v. 
Bellard,  60  La.  Ann.  594,  23  South.  604.  In 
another,  also  a  case  recently  decided  C3tate 
V.  Hearsey,  60  La.  Ann.  373,  23  South.  872), 
the  court  extended  the  rules  of  practice  mudi 
further  than  there  is  any  necessity  of  ex- 
t^ding  in  the  case  here.  The  rule  applying  is 
sustained  by  a  number  of  well-considered  de- 
cisions, notably  the  cases  of  United  States  v. 
Buzzo,  18  WaU.  125,  and  State  v.  Burdon,  38 
La.  Ann.  357.  In  the  former  the  court  said  in 
construing  a  special  verdict,  that  the  intention 
is  of  the  essence  of  the  crime,  and  is  not  found 
by  the  special  verdict ;  no  judgment  < 
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tered  on  the  verdict.  And,  in  the  latter  cited 
case,  the  court,  in  substance,  with  reference  to 
the  finding  of  a  Jury,  said:  "What  Is  not  found 
is  not  supposed  to  exist;"  citing  State  v. 
Ritchie,  3  La.  Ann.  512.  There  are  views  not 
in  accord  with  those  we  have  here  expressed. 
The  prosecuting  officers  have  directed  our  at- 
tention to  them,  and  particularly  to  the  case 
of  State  V.  Mason,  42  La.  Ann.  715,  7  South. 
668.  For  the  reasons  before  stated,  we  cannot 
adhere  to  the  decision  in  the  Mason  Case.  We 
are  constrained  to  adhere  to  decisions  we  be- 
fore cited.  We  think  they  are  correct  in  law. 
It  is  therefore  ordered  and  decreed  that  the 
judgment  appealed  from  is  affirmed. 


(60  La.   Ann.   642) 

STATE  ex  rel.  VAN  HALBN  v.   MONROE, 

District  Judge.    (No.  12,818.) 
(Supreme  Ck)urt  of  Louisiana.     May  2,  1898.) 
Dissolution  op  Injunction— Cbrtiorari. 
The  general  rule  is  that  injunctions  should* 
not  be  dissolved  on  the  ex  parte  application  of 
defendant,  and  the  writ  of  certiorari  will  issue 
to  reinstate  the  inpunction  when  dissolved  on 
such  ex  parte  application  without  any  hearing 
of  the  plaintiff. 
(Syllabus  by  the  CJourt) 

Application  by  the  state,  on  the  relation 
of  John  Van  Halen,  for  writs  of  certiorari 
and  prohibition  to  review  the  action  of  Hon. 
F.  A.  Monroe,  judge  of  the  civil  district  court, 
parish  of  Orleans,  division  0,  in  dissolving  an 
injunction.     Order  of  dissolution  set  aside. 

Simeon  Belden  and  John  P.  Montamat,  for 
relator.    Dart  &  Kernan,  for  respondent 

MILLER,  J.  The  relator  seeks  by  the  writs 
of  certiorari  and  prohibition  to  review  the 
action  of  the  lower  court  in  dissolving  on  bond 
the  injunction  obtained  by  plaintiff  to  restrain 
the  execution  sale  on  the  judgment  of  the 
Firemen's  Building  Association  against  the 
relator,  as  tutor  of  his  minor  children.  The 
petition  for  the  injunction  in  substance  aver- 
red  that  the  alleged  debt  of  the  association 
for  which  they  recovered  judgment  had  been 
In  great  part  paid;  that  the  papers  evidencing 
the  payment  were  in  possession  of  the  as- 
sociation; and  the  i>etitlon  contained  other 
allegations  deemed  necessary  to  entitle  the 
plaintiff  in  the  injunction  suit  to  demand  the 
nullity  of  the  judgment,  and  an  injunction 
agahist  its  execution,  the  petition  assigning 
another  ground  against  the  execution,— that 
under  it  the  property  of  the  succession  of  the 
deceased  wife  of  the  plaintiff  in  injunction 
was  seized,  and  about  to  be  sold.  The  in- 
junction was  dissolved  on  the  ex  parte  ap- 
plication of  the  association  on  the  bond  re- 
quired by  the  order  of  dissolution,  and  was 
followed  by  the  sheriff's  sale  and  the  adju- 
dication to  the  association  of  the  property  the 
sale  of  which  was  sought  to  be  enjoined.  The 
judge  of  the  lower  court,  in  his  answer  to  the 
relator's  application,  states  that  the  answer 
in  the  suit  of  the  building  association  admit- 


ted a  portion  of  the  debt  sued  for;  that  the 
property  subjected  to  the  judgment  was  not 
that  of  a  succession;  and  he  conceived  that 
the  bond  required  by  the  order  of  dissolution 
was  ample  to  protect  the  interest  represented 
by  the  relator. 

We  have  no  occasion  to  deal  with  any  ques- 
tion raised  by  the  petition  for  the  relator  save 
that  arising  on  the  dissolution  of  the  injunc- 
tion, on  the  ex  parte  application  of  the  build- 
ing association.  The  purpose  of  the  relator 
la,  by  the  exercise  of  our  supervisory  juris- 
diction, to  have  that  dissolution  set  aside, 
and  to  prohibit  the  sheriff  from  proceeding 
any  further  under  the  execution  of  the  as- 
sociation. Const,  art  90.  The  Code  of 
Practice  provides  that  injunctions  may  be 
dissolved  when  the  dissolution  will  not  work 
irreparable  injury  to  the  plaintiff  seeking  that 
reUef.  Code  Prac.  art  307.  It  is  strenu- 
ously urged  that  it  was  not  competent  to  dis- 
solve on  bond  an  injunction  restraining  the 
execution  of  a  judgment  sought  to  be  annulled 
on  the  grounds  stated  in  the  petition  for  that 
writ  We  do  not  find  it  necessary  to  consider 
that  issue;  but,  on  the  other  ground  taken 
by  the  relator,  we  are  of  opinion  that  In 
this  case  the  plaintiff  in  the  Injunction  suit 
was  entitled  to  notice  and  a  hearing  on 
the  motion  to  dissolve,  and  the  lower  court 
was  without  power  to  dissolve  the  injunction 
on  the  ex  parte  application  of  the  building 
association.  Marin  v.  Thierry,  29  La.  Ann. 
S62;  State  v.  Judge  of  Twenty-Second  Judi- 
cial District,  87  La.  Ann.  118;  State  y.  Judge 
of  Second  City  Court,  Id.  286. 

Since  the  relator's  application  to  this  court, 
a  paper  has  been  filed  In  the  clerk's  office 
expressing  the  unwillingness  of  the  building 
association  to  bring  to  trial  the  injunction 
suit  and  reinstate  the  injunction;  but  the 
relator  objects  to  the  ffiing  of  the  paper,  and 
insists,  we  presume,  on  our  action  on  his  peti- 
tion. It  is  therefore  ordered,  adjudged,  and 
decreed  that  our  previous  order  be  maintain- 
ed; that  the  order  dissolving  the  injunction 
of  relator  be  set  aside;  the  injunction  rein- 
stated to  await  the  trial  of  the  relator's  suit, 
and  to  abide  the  judgment  in  said  suit 


(50  La.  Ann.   447) 
STATE  V.  JACJOBS  et  al.     (No.  12,786.) 
(Supreme  Court  of  Louisiana.     May  2,  1898.) 
Lakcbnt  —  Indictment  —  Amendment  at  Trial. 

1.  An  indictment  for  the  larceny  of  one  bale 
of  cotton  in  the  lint  may  be  amended  during 
the  trial  to  conform  to  testimony  that  the  cot- 
ton was  in  the  seed.    Rev.  St  §  1047.  • 

2.  Cotton  raised  on  shares,  between  the  plan- 
tation owner  and  the  laborer,  until  the  snares 
are  allotted,  is  properly  charged,  in  an  indict- 
ment for  larceny,  as  the  property  of  the  owner 
of  the  plantation.    2  Whart  Cr.  Law,  §  1627. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court  parish 
of  St.  Landry;  Gilbert  L.  Dupr6,  Judge. 

Robert  Jacobs  and  others  were  convicted 
of  larceny,  and  appeaL     Affirmed* 
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C.  F.  Garland,  for  appellants.  MUton  J. 
Onnningham,  Atty.  Gen.,  and  R.  Lee  Garland, 
Dlst  Atty.  (Pierre  A  Simmons,  Jr.,  of  coun- 
sel), for  the  State. 

MILLER,  J.  The  defendants  appeal  from 
the  sentence  on  conviction  of  larceny. 

The  indictment  charged  the  defendants 
with  the  larceny  of  one  bale  of  cotton  in  the 
lint  The  first  bill  of  exceptions  is  to  the 
ruling  of  the  court  permitting  the  district 
attorney  to  amend  the  indictment  during  the 
trial  by  charging  the  larceny  of  one  bale  of 
cotton  in  the  seed.  It  is  Insisted  on  behalf 
of  the  defendants  that  the  amendment  was 
of  substance,--preferring  a  charge  different 
from  that  stated  In  the  indictment.  Our 
statute  permits  the  amendment  of  indict- 
ments ''on  or  before  the  trial  when  there 
shall  appear  to  be  any  variance  between  the 
statement  in  the  Indictment  and  the  testi- 
mony in  the  names  of  places,  or  of  per- 
sons, or  in  setting  forth  the  ownership  of 
property,  or  In  the  name  or  description  of 
any  matter  or  thing  whatsoever  named  or 
described  in  the  indictment,  if  the  court 
should  be  of  opinion  the  variance  is  not 
material  and  the  amendment  will  not  pre]* 
udice  the  defendant  in  his  defence."  Rev. 
St.  (  1047.  Our  courts  have  had  frequent 
occasion  to  deal  with  this  statute.  State  v. 
Smith,  81  La.  Ann.  406;  State  v.  Hanks,  39 
La.  Ann.  2B4,  1  South.  408;  State  v.  Domin- 
ique, 39  La.  Ann.  324,  1  South.  666;  State  v. 
Morgan,  85  La.  Ann.  1139.  The  substituted 
charge  was  the  larceny  of  one  bale  of  cotton 
In  the  seed,  the  property  of  the  party  named 
In  the  indictment  The  description,  "in  the 
lint"  when  in  fact  it  was  in  the  seed,  can- 
not in  our  view,  be  deemed  a  variance  cal- 
culated to  mislead  the  defendant  as  to  the 
charge  he  was  to  meet,  or  in  the  least 
prejudice  him  in  his  defense.  In  one  of  the 
cases  cited,  the  amendment  substituted  "gun" 
for  "pistol,"  in  an  indictment  for  shooting, 
and  the  amendment  was  sustained.  Others 
of  the  cases  cited  have  affirmed  the  right  to 
amend  as  to  names  occurring  in  the  indict- 
ment On  the  other  hand,  the  change  in  the 
name  of  the  person  on  whom  rape  is  charged 
to  have  been  committed  has  been  held  not 
an  admissible  amendment.  State  v.  Mor- 
gan, 35  La.  Ann.  1139.  But  that  decision, 
In  our  view,  affirms  the  right  to  amend  in 
a  case  like  this,— of  substituting  "seed"  for 
"lint"  in  describhig  the  bale  of  cotton,  the 
subject  of  the  larceny. 

The  question  raised  by  the  other  bills  is 
as  to  the  ownership  of  the  property,  the 
subject  of  the  larceny.  The  testimony  of- 
fered was  that  the  cotton  was  raised  under 
the  agreement  that  the  accused,  a  laborer 
on  the  plantation,  was  to  share  the  crops 
with  the  owner.  The  Indictment  laid  the 
property  In  the  owner.  It  is  contended  on 
behalf  of  the  accused  that  he  could  not  be 
convicted  of  the  larceny  of  cotton  he  claims 
was  owned  in  part  by  himself,  and  the  proof 
23SO.-139 


adduced  on  the  trial  did  not  support  the 
Indictment  We  have  considered  this  line 
of  argument,  and  the  authorities  cited  in 
support  of  It  The  cotton  raised  on  the 
plantation  on  shares  must,  we  think,  be 
deemed  to  belong  to  him  (the  plantation  own- 
er) while  still  In  his  possession,  and  before 
the  share  of  the  laborer  has  been  separated. 
This  is  the  view,  too,  of  the  text  writers. 
2  Whart  Gr.  Law,  <  1047.  We  hold  the 
indictment  properly  charged  the  ownership 
in  the  owner  of  the  plantation,  and  the 
testimony  disclosed  no  variance  between  the 
fact  and  the  charge.  It  is  therefore  order- 
ed, adjudged,  and  decreed  that  the  sentence 
of  ine  lower  court  be  affirmed. 


(GO  La.  Ann.  «1) 
STATE  V.  ALBERT  et  aL    (No.  12,795.) 
(Supreme  0>urt  of  Louisiana.     May  2,  1898.) 
CBiinNAL  Law— Ck>irvB8SiON. 
A  confession  obtained  by  a  depu^  sherifl; 
onder  duress,  is  altogether  inadmissible  as  evi- 
dence against  an  accused  person. 
(Syllabus  by  the  Oourt) 

Appeal  from  Judicial  district  court,  paneh 
of  St  Landry;  Gilbert  L.  Dupr6,  Judge. 

Paul  Albert  and  Buddy  Sylvester  were  con- 
victed of  burglary,  and  appeal.    Reversed. 

JL  P.  Veazie  and  O.  F.  Garland,  for  appel- 
lanti.  Milton  J.  Cunningham,  Atty.  Gen., 
and  R.  Lee  Garland,  Dlst  Atty.  (Pierre  A. 
Simmons,  Jr.»  of  oounsd),  for  the  State. 

WATEXMS,  J.  The  two  defendants^  Paul 
Albert  and  Buddy  Sylvester,  having  been 
convicted  of  burglary,  and  sentenced  to  five 
yeanT  Imprlsonipent  at  hard  labor  In  the  state 
penitentiary,  prosecute  this  appeal,  rdylng  on 
several  bills  of  exception. 

The  first  bill  which  was  reserved  by  the 
accused  relates  to  the  ruling  of  the  trial  Judge 
In  admitting  proof  of  a  confession,  whereas 
their  contention  Is  that  said  alleged  confes- 
sion was  not  a  voluntary  one,  but  obtained 
by  means  of  threats  and  coercion  on  the  part 
of  officers  of  the  Uiw.  In  the  course  of  the 
reasons  which  he  assigned  for  admitting  the 
testimony  relative  to  the  alleged  confession, 
the  trial  Judge  said:  "Because,  in  the  court's 
opinion,  a  confession  was  made,  and  it  was 
a  fair  and  voluntary  one.  Mark  well,  defend- 
ants denied  having  made  any  confession  at 
an.  The  officers,  on  the  contrary,  prove  that 
a  confession  was  made,  and  that  the  same 
was  fairly  and  voluntarily  given,  and  the 
court  accepts  as  true  their  testimony,  and  re- 
jects as  unworthy  of  belief  the  testimony  or 
the  accused  parties.  It  is  too  monstrous  for 
evidence;  too  gross  for  credulity  itself."  The 
testimony  is  of  following  tenor:  Paul  Albert 
stated  that  at  the  time  of  his  arrest  the  offi- 
cer, Mlllspough,  accused  him  of  having  bro- 
ken into  the  store  of  Mr.  Herbert  during  the 
night  previous,  but  that  he  denied  the  charge; 
that  the  officer  insisted  that  he  did  break  open 
the  store,  and  told  him  that  If  he  did  not 
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ten  him  the  truth  about  It,  he  would  hang 
him  at  the  Jail;  that  there  was  a  scaffold  al- 
ready made  for  him,  if  he  did  not  tell  about 
breaking  open  the  store;  that,  subsequent 
to  his  Incarceration  in  jaU,  the  ofQlcers  took 
him  out,  and  carried  him  back  to  Port  Barry, 
and  carried  him  down  in  the  woods,  where 
they  told  him  ''they  would  kUl  him  if  he  did 
not  tell  them  about  more  people  who  went 
in  the  store";  that  they  told  him  that,  if  he 
would  say  he  was  there,  they  would  turn  him 
loose.  He  said  the  two  officers  were  Mr. 
Millspough  and  Mr.  Andrus;  that  they  told 
him.  If  he  did  not  confess,  they  would  go  to 
the  Jail  at  night,  and  take  him  out  and  hang 
him.  He  said  that  the  sheriff  was  present 
with  them  in  the  woods,  and  protested  against 
their  conduct  But  he  emphatically  denied 
having  made  any  confession  wliatever  to 
them.  He  said  that  he  had  another  talk  with 
those  parties  while  he  was  in  Jail,  in  the  pres- 
ence of  the  sheriff  and  another  party;  and 
that,  in  the  course  of  their  conversation,  Mills- 
pough and  Andrus  showed  him  the  scaffold, 
and  told  him  that  they  were  going  to  hang 
him  on  it.  He  said  that  he  was  very  mucn 
frightened.  It  was  admitted  by  the  prosecut- 
ing attorney  "that  the  scaffold  alluded  to  In 
the  testimony  above  written  Is  still  standing 
'  in  the  Jail  yard,  and  was  there  at  the  time 
[the]  above  took  place."  Buddy  Sylvester 
states  that  after  his  arrest  he  was  kept  lock- 
ed up  in  a  cell,  and  when  his  trial  came  on 
Mr.  Millspough  told  him,  Just  before  he  car- 
ried him  down  to  the  Jailer's  room,  "Don*t 
let  those  lawyers  fool  you,  but  [go]  up  there 
and  plead  guilty;"  that  he  told  him  to  go  into 
court  and  plead  guilty  because.  If  be  did  not, 
"they  would  send  him  up  the  road  or  hang 
him,  as  Paul  Albert  had  already  confessed;'* 
that  on  that  day  they  brought  him  and  Paul 
Albert  into  the  sheriff's  office,  and  wrote  their 
statements  down,  and  that  he  was  very  much 
frightened  at  the  time;  that  he,  at  all  times, 
denied  having  broken  into  the  store;  that 
they  pointed  out  to  him  the  scaffold  also.  The 
purport  of  Millspough's  testimony  is  to  the 
effect  that  he  did  not  threaten  the  accused 
with  violence  in  order  to  obtain  their  alleged 
confessions,  but  he  admits  calling  them  into 
the  Jailer's  room  for  the  purpose  of  taking 
their  confessions  in  the  presence  of  other  per- 
sons, and  that  the  sheriff  continued  therein 
during  the  time  he  was  interrogating  the  pris- 
oners, so  as  to  put  him  on  his  guard.  The 
following  interrogations  and  answers  then  en- 
sued, viz.:  "Q.  You  say  that  Mr.  Andrus  had 
cautioned  you  not  to  obtain  any  confession 
from  those  parties  on  the  promise  of  reward 
or  immunity  or  threats?  A.  Yes,  sir.  Q. 
When  were  those  cautions  made  to  you?  A. 
When  we  were  talking  to  the  prisoners.  Q. 
The  day  that  you  obtained  confessions  from 
them  in  the  Jailer's  room?  A.  I  don't  think 
the  sheriff  was  there  at  that  time.  Q.  Did 
he  caution  you  on  the  occasion  that  you  took 
the  written  confession?  A.  Yes,  sir.  Q. 
When  was  it  that  he  was  cautioning  you?   a. 


When  we  were  questioning  the  prisoners  to 
tell  us.  Q.  Wherefore  that  caution?  A.  Be- 
ing an  old  deputy,  he  thought  we  might  for- 
get about  this,  and  so  put  me  and  Mr.  Desho- 
lite  on  our  guard,  for  that  reason.  Q.  Had 
you  said  anything  to  excite  his  fears  on  that 
occasion?  A.  No,  sir;  he  was  an  old  hand  at 
the  business.  *  *  *  Q.  {s  it  not  a  matter 
of  fact,  Mr.  Millspough,  that  you,  and  those 
who  assisted  you,  would  go  to  one  of  those 
parties,  and  tell  him  tliat  the  other  had  con- 
fessed, when  such  was  not  the  fact?  A.  I 
cannot  answer  as  to  other  deputy  sheriffs,  but 
It  was  not  my  practice."  Agahi:  "Q.  How 
many  conversations  had  you  with  these  par- 
ties In  JaU  during  the  time  they  were  locked 
up,  separately?  A.  Maybe. three,  four,  or  five. 
Q.  Before  they  made  their  written  state- 
ment? A.  No;  including  the  written  state- 
ment," etc.  Again:  "Q.  Did  you  not  say 
that,  with  a  view  of  extorting  a  confessfon 
from  Paul  Albert,  you  had  tightened  the  hand- 
cuffs on  his  wrist?  A.  I  said  I  had  put  them 
on  pretty  tight  Q.  What  was  the  purpose 
of  putting  them  on  tight?  A.  I  thought  may- 
be, if  I  put  handcuffs  on  him  a  little  tight, 
he  would  tell  me  the  truth.  Q.  It  was  to 
make  him  tell  you  something  about  the  case, 
was  It  not?  A.  Yes;  to  make  him  tell  the 
truth."  In  the  course  of  the  interrogation  or 
Andrus  the  following  occurred,  viz.:  "Q. 
You  heard  the  testimony  of  Paul  Albert  about 
the  poplar  grove  woods,  and  about  pointing 
out  the  scaffold,— is  there  any  truth  about 
that?  A.  I  don't  think  that  there  was  a  word 
spoken  to  Albert  between  here  and  Port  Barry 
by  either  Sheriff  Deshollte,  Millspough,  or  my- 
self," etc. 

There  is  more  evidence  of  the  same  charac- 
ter as  the  foregoing,  which  we  deem  unnec- 
essary to  detaU;  and  we  must  say  that  the 
whole  of  it,  taken  in  connection  with  the  dec- 
larations of  the  two  defendants,  has  given  as 
an  impression  quite  different  from  that  It 
gave  the  trial  Judge.  We  are  impressed  with 
the  idea  that  these  several  officers  of  the  law 
—the  sheriff  and  bis  deputies--were  diligently 
and  continuously  engaged  in  the  effort  to  ob- 
tain from  the  accused,  by  duress  or  surprise, 
some  incriminating  admission  which  would 
render  thehr  convlctton  sure;  notwithstanding 
it  may  be  conceded  that  the  threats  of  vio- 
lence were  figments  of  their  imaginations,  be- 
gotten, in  great  part,  of  fear.  Their  arresi. 
and  being  heavily  handcuffed  and  Incarcer- 
ated in  separate  cells  of  the  Jail,  where  they 
were  repeatedly  Interrogated,  and  plied  by 
their  keepers  with  numerous  questions,  sep- 
arate and  apart  from  each  other,  with  direct 
reference  to  the  charges  preferred  against 
them,  coupled  with  the  injunction  that  it 
were  better  for  them  that  they  should  tell  the 
truth,  is  clearly  indicative  of  an  undue  influ- 
ence having  been  brought  to  bear  upon  them, 
for  the  purpose  of  eliciting  proofs  of  their 
guilt;  and  it  is  a  fact,  admitted  by  one  of  the 
deputy  sheriffs,  that  one  of  the  defendants 
was  taken  from  the  Jail,  and  carried  soma 
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distance,  to  the  place  of  the  supposed  bur- 
glary, tor  the  express  purpose  of  confronting 
him  with  persons  and  facts  which  would 
serve  to  defeat  his  defense,  the  same  being 
an  alibi. 

The  whole  course  of  proceeding,  as  it  Is  de- 
veloped in  the  testimony,  was  altogether  ir- 
regular, to  phrase  it  as  mildly  as  the  circum- 
stances will  allow,  and  contrary  to  the  usual 
course  of  Justice.  For  the  purpose  of  ferret- 
ing out  crime,  the  law  provides  a  grand  Jury, 
with  Inquisitorial  power;  and,  for  the  purpose 
of  bringing  criminals  to  Justice,  it  provides 
a  district  attorney,  whose  duty  it  is  to  find 
the  witnesses  and  produce  the  proof  of  guilt 
at  the  trial.  But  the  law  never  contemplat- 
ed that  the  sheriff  should  usurp  the  function 
of  either,  much  less  obtain  incriminating 
statements  from  persons  in  his  custody,  by 
the  process  of  "setting  traps  for  the  unwary," 
or  by  persuasion,  duress,  or  the  power  of  his 
office.  Testimony  thus  obtained  ought  not  to 
be  admitted  in  evidence  against  an  accused, 
and  the  admission  of  the  alleged  confessions, 
under  the  circumstances  related,  is  and  was  re- 
versible error,  and  the  verdict  and  sentence 
must  be  reversed  and  set  aside.  It  Is  therefore 
ordered  and  decreed  that  the  verdict  of  the 
Jury,  and  the  sentence  thereon  based,  be  an- 
nulled and  reversed;  and  it  is  further  ordered 
and  decreed  that  the  cause  be  remanded  to  the 
court  below  for  trial  according  to  law. 
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FERNANDEZ  v.  MAYOR,  ETC.,  OF  NEW  OR- 
LEANS.   (No.  12,785.) 
(Supreme  Court  of  Louisiana.     May  2,  1898.) 
CiTT  BuDOBT  —  Iniuxotion  bt  Judoubnt 

Cbbditor. 
Plaintiff,  holder  of  certain  judgments 
against  the  city  of  New  Orleans,  attacks  cer- 
tain items  of  expenditure  found  on  the  city 
budget  for  1896  as  being  illegal,  demands  that 
same  be  stricken  therefrom,  and  that  his  own 
judgments  be  placed  thereon  in  their  stead,  to 
be  paid  by  preference  in  full.  Exception  of  no 
cause  of  action  disclosed,  filed  to  fals  petition, 
sustained. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  F.  L.  Fernandez  against  the 
mayor  and  council  of  New  Orleans.  From  a 
judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Charles  Louque,  for  appellant  James  J. 
McLoughlln»  Asst  City  Atty.,  and  Samuel 
L.  Gllmore,  City  Atty.,  for  appellees. 

BLANCHARD,  J.  The  plaintiff  is  a  cred- 
itor of  the  city  of  New  Orleans.  He  sets 
forth  that  in  the  year  1889  he  recovered  a 
judgment  against  the  city  for  $11,44&17, 
without  interest,  payable  out  of  the  city's 
revenues  for  the  years  1884  and  1886,  which 
judgment  was  reduced  by  partial  payments 
to  the  sum  of  ^,466.59;  that  in  1891  he  re- 
covered a  second  judgment  against  the  city 


for  the  sum  of  $4,543.86,  with  interest  and 
costs,  payable  out  of  the  city's  revenues  for 
the  years  1879,  1881,  1882,  and  1884;  that 
both  judgments  were  duly  registered  in  the 
office  of  the  comptroller  of  the  city;  that  he 
has  a  still  further  claim  against  the  city 
for  $6,427,  which  has  been  recognized  and 
also  registered  in  the  comptroller's  office,  up- 
on which  he  has  instituted  suit  in  order  to 
obtain  an  absolute  judgment  against  the  city 
for  its  payment  He  cites  Act  No.  30  of 
1877  as  authority  for  the  contention  that  his 
judgments  are  payable  out  of  the  surplus 
revenues  of  subsequent  years.  He  com- 
plains that  his  judgments  would  have  been 
paid  out  of  the  revenues  of  the  years  in 
which  the  Indebtedness  was  contracted  if 
the  city  council  had  not  illegally  diverted  the 
funds  of  such  years  by  paying  the  running 
expenses  of  other  years,  and  specifies  certain 
sums  for  various  years  which  were,  he  al- 
leges, so  diverted.  He  also  complains  that 
In  addition  to  the  sums  so  diverted,  the  city 
had  illegally  remitted,  in  various  years  men- 
tioned, large  amounts  due  it  on  interest  ac- 
count He  avers  that  because  of  the  diver- 
sion of  funds  aforesaid,  and  because  of  the 
remitting  of  the  sums  due  it  for  interest  as 
set  forth,  it  is  contrary  to  law,  equity,  and 
good  conscience  to  restrict  him  to  seeking 
payment  of  his  judgments  out  of  the  funds 
of  the  years  as  decreed  in  the  judgments. 
Declaring  that  no  provision  has  been  made 
by  the  council  for  three  years  for  the  pay- 
ment of  judgments,  and  that  it  is  not  the  in- 
tention of  the  council  ever  to  pay  the 
amounts  due  him,  he  asserts  the  right  to 
now  have  his  judgments  considered  absolute 
and  unrestricted  judgments  against  the  city, 
and  placed  on  the  city's  budget  for  this  and 
subsequent  years  until  his  claims  are  satis- 
fled.  Representing  that  on  the  budget  for 
1898  are  two  Items  (naming  them),  aggregat- 
ing $50,000,  which  are  Illegal,  because  an  at- 
tempt to  use  the  revenues  of  1898  to  pay  in- 
debtedness Incurred  in  1897,  he  asks  that 
the  council  be  enjoined  from  doing  this;  that 
the  items  objected  to,  aggregating  the  $50,- 
000  aforesaid,  be  stricken  from  the  budget  of 
the  current  year;  and  that,  in  lieu  of  the 
same,  he  be  placed  thereon  for  the  full 
amount  of  his  judgments,  with  costs.  This, 
then,  is  the  object  of  his  suit— the  cause  of 
the  present  action.  Defendants  meet  this 
with  the  peremptory  exception  of  no  cause 
of  action,  which  was  sustained  by  the  court 
below,  and  plaintiff  prosecutes  this  appeal. 

Appellant  cites  State  v.  City  of  New  Orleans, 
45  La.  Ann.  1390, 14  South.  291  (a  former  case 
of  his  own,  being  a  mandamus  proceeding, 
based  on  these  same  judgments,  unsuccess- 
fully prosecuted),  as  sustaining  and  justifying 
the  relief  sought  in  the  present  action.  But 
nothing  said  in  the  opinion  of  the  court  in 
that  case  warrants  the  contention  now  made, 
that  he  is  entitled  to  have  his  judgments,  ex- 
pressly by  their  terms,  made  payable  oat  of 

the  revenues  of  other  an^  __^ 
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ced  upon  the  budget  of  1898,  and  paid  In  f  nil 
from  the  revenues  of  /that  year,  to  the  ex- 
clusion of  all  other  Judgments  and  claims 
against  the  city.  Wadsworth  v.  City  of  New 
Orleans,  48  La.  Ann.  888  (bottom  of  page), 
19  South.  935;  U.  S.  v.  Thoman,  156  U.  S.  353, 
16  Sup.  Ct  37a 

Conceding  argruendo  that  the  two  items  on 
the  budget  of  1898,  aggregating  $50,000,  ob- 
jected to  as  illegally  placed  there,  are  there 
without  warrant  of  right  or  of  law,  and 
should  be  stricken  therefrom,  and  conceding 
further  arguendo  that  plaintiff  may  be  enti- 
tled to  have  his  judgments  considered  as  not 
restricted  to  the  revenues  of  the  years  men- 
tioned in  them,  to  the  extent  of  being  paya- 
ble out  of  the  surplus  of  the  revenues  of  oth- 
er years,  under  the  authorization  of  section 
3  of  Act  No.  30  of  1877,  where  is  the  authori- 
ty for  holding  that  he  is  entitled  to  be  placed 
by  preference  on  the  budget  of  1898,  and 
paid  by  preference  out  of  the  particular  $50,- 
000  appropriation  which  he  attacks  as  ille- 
gal? If  that  much  of  the  revenues  of  1898 
may  be  made  by  law  and  act  of  the  city 
council  applicable  to  the  payment  of  the 
judgment  indebtedness  of  the  city,  is  it  not 
rather  to  be  applied  to  the  payment  of  the 
Judgments  ''in  the  order  in  which  they  shall 
be  filed  and  registered  in  the  office  of  the 
comptroller,"  as  directed  by  the  concluding 
clause  of  section  8  of  Act  No.  5  of  1870,— an 
act  cited  by  plaintiff  himself,  and  the  one 
pursuant  to  whose  direction  his  Judgements 
were  admitted  to  registry  in  the  comptrol- 
ler's office?  It  seems  to  us  so,  and  that  when 
the  only  relief  plaintiff  seeks  is  to  get  some- 
body else  off  the  budget  of  1898,  and  to  get 
himself  on  in  their  stead,  he  is  well  met  by 
the  exception  that  his  petition  discloses  no 
cause  of  action.    Judgment  affirmed. 
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STATE  V.  AUGUSTE  et  ai.    (No.  12,773.) 
(Supreme  Court  of  Lontsiana.     May  2,  1898.) 

CRimNAL  Law— Confessions— Admissibilitt, 

LThe  rule  of  law  requires  that  the  confes- 
sion of  an  accused  person,  sought  to  be  admit- 
ted to  the  jury,  sliaU  have  been  made  voluntarily, 
without  the  appliances  of  hope,  menace,  or  fear 
by  any  other  person. 

2.  And  whether  it  was  so  made  or  not  is  to 
be  determined  upon  consideration,  among  other 
things,  of  the  circumstances  under  which  it  was 
made. 

3.  The  rule  is  not  that,  in  order  to  render  a 
statement  admissible,  the  proof  must  be  ade- 
quate to  establish  that  it  was  voluntarily  made, 
but  it  is  that  it  must  be  sufficient  to  establish 
that  the  making  of  the  statement  was  volunta- 
ry. 

(Syllabus  by  the  Comrt) 

Appeal  from  Judicial  district  court,  parish 
of  St  Landry;   Gilbert  L.  Duprd,  Judge. 

Placide  Auguste,  B.  Sylvestre,  and  Adam 
Melancon  were  charged  with  burglary  and 
larceny.  Melancon  was  tried  and  convicted, 
and  appeals.    Reversed. 


John  N.  Ogden«  for  appellant  Milton  J. 
Chinningham,  Atty.  Gen.,  and  R.  Lee  Garland, 
Dist  Atty.  CE^ierre  A.  Simmons,  Jr.,  of  coun- 
sel), for  the  State. 

BLANCELA.RD,  J.  An  hiformation  was  fil- 
ed, charging  Placide  Auguste,  B.  Sylvestre, 
and  Adam  Melancon  with  burglary  and  lar- 
ceny. When  the  case  was  called  for  trial, 
Melancon  alone  was  put  upon  trial.  Why 
the  other  two  were  not  then  tried  does  not 
appear.  A  verdict  of  guilty  having  been  re- 
turned, from  a  judgment  thereon,  sentencing 
the  accused  to  five  years  hi  the  penitentiary, 
this  appeal  is  taken. 

He  complains  of  error  to  his  prejudice  in 
the  ruling  of  the  trial  Judge  permitting  what 
the  prosecution  claimed  to  be  a  voluntary 
confession  to  go  to  the  Jury.  Evidence  of 
the  confession  behig  tendered  by  the  state, 
in  order  to  lay  the  basis  therefor  testimony 
as  to  its  voluntary  character  was  first  of- 
fered, and  to  the  end  of  bringing  the  matter 
properly  before  this  tribunal  this  testimony 
was  reduced  to  wrlthig,  and  is  annexed  to 
the  bill  of  exceptions.  The  three  parties 
hereinbefore  mentioned  were  all  arrested  at 
or  about  the  same  time.  Andrus,  a  deputy 
sheriff,  effected  the  arrest  of  Melancon,  man- 
acled him  with  handcuffs,  and  brought  him 
to  the  jail,  where  he  was  placed  in  con- 
finement The  other  two  accused  parties 
were  also  confined  hi  this  Jail.  A  few  days 
following  the  incarceration,  Deputy  Andrus, 
in  company  with  Deputies  Doucet  and  Mills- 
paugh  and  the  sheriff  himself,  repaired  to  the 
jail,  and,  entering  the  jail  office,  sent  for  the 
prisoners.  They  were  brought  in,  and  An- 
drus, acting  as  spokesman,  says  he  told  them 
he  wanted  them  to  tell  him  the  truth  in  re- 
gard to  the  robbing  of  Mr.  Hebert*s  store, 
how  they  had  robbed  it  when  they  had 
robbed  it,  how  often  they  had  robbed  it 
and  what  they  had  taken  from  the  store. 
"It  was  then,"  he  continues,  "that  he  [mean- 
ing the  accused  Melancon]  told  me  how  he, 
Placide,  and  Buddy  got  Into  the  store." 
He  affirms  that  he  did  not  offer  the  accused 
any  inducement,  or  immunity  from  punish- 
ment; that  he  did  not  frighten  or  inthnldate 
him,  nor  was  he  frightened  or  intimidated; 
and  that  the  confession  was  voluntary.  On 
cross-examination  he  admits  the  accused  had 
not  sent  for  him  at  the  time  of  the  alleged 
confession,  but  that  he  had  sent  for  the 
accused,  and  that  the  accused  did  not  vol- 
unteer of  himself  to  make  a  statement  be- 
fore he  was  sent  for.  It  also  appears  from 
his  evidence  on  the  cross-examination  that 
a  scaffold  or  gallows,  on  which  a  murderer 
had  recently  been  executed,  had  been  left 
standing  in  the  jail  yard,  and  that  the 
prisoners  could  see  it  In  passing  to  and  from 
the  JaiL  Asked  if  he  advised  hhn  to  make 
a  statement  he  answered,  "No,  I  told  him 
to  tell  the  truth,*'  and  asserts  he  did  not 
say  to  him  it  would  be  better  for  him  to 
make  a  statement   1?epu|?  b^^^^i^fe 
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called  as  a  witness,  and,  the  testimony  of 
Aiidrus  being  read  to  him,  he  declared  he 
corroborated  the  same.  The  accused,  placed 
on  the  stand  at  this  juncture,  denied  he 
had  made  any  confession  to  Andrus;  testi- 
fied the  latter  had  endeavored  to  force  him 
to  confess;  that  he  had  told  him  he  would 
be  sorry  if  he  did  not,  etc.  He  states  fur- 
ther that  the  way  Andrus  had  spoken  to 
him  frightened  him.  The  trial  judge  ruled 
the  confession  had  been  freely  and  yolun- 
tarily  made,  and  admitted  the  evidence  of- 
fered of  the  same. 

In  determining  the  question  presented  it 
will  not  be  necessary  to  give  effect  to  the 
testimony  of  the  accused.  Considering  only 
the  evidence  adduced  on  behalf  of  the  pros- 
ecution, it  is  clear  that  the  statement  of 
the  accused,  offered  as  a  self-incriminating 
confession,  was  one  made  imder  circum- 
stances amounting  to  a  demand,— the  antl- 
pode  of  a  free  and  voluntary  confession. 
Here  was  a  prisoner  in  custody,  and  under 
the  authority  of  the  sheriff  and  his  deputies. 
He  had  been  arrested  by  one  of  the  deputies, 
handcuffed,  and  brought  to  prison.  He  is 
sent  for  by  this  deputy  a  few  days  later, 
talcen,  under  the  shadow  of  the  standing 
gallows,  to  a  room  in  the  jail,  and  there  con- 
fronted by  this  deputy,  in  the  presence  of 
the  sheriff  and  two  other  deputies  (one  of 
them  presumably  the  jailer),  and  told  he 
must  tell  the  truth  in  regard  to  the  robbery. 
It  was  an  inquisitorial  proceeding,  in  which 
tlie  deputy,  who  was  doing  the  questioning, 
assumed  that  the  three  accused,  then  before 
him,  were  the  guilty  parties.  He  demanded 
to  know  "when  they  had  robbed  the  store, 
and  how  often  they  had  robbed  It."  And, 
while  it  has  been  held  that  a  prisoner's  con- 
fession will  not  be  rejected  as  evidence  mere- 
ly because  it  was  made  in  answer  to  a 
question  which  assumed  his  guilt  (Whart. 
Gr.  Ev.  [9th  Ed.]  i  663),  the  answers,  thus 
compelled,  of  the  accused  in  the  instant  case, 
under  the  circumstances  mentioned,  cannot 
be  received  without  doing  violence  to  the 
rule  that  confessions,  to  be  admissible,  must 
be  free  and  voluntary.  The  accused  had  not 
sent  for  the  deputy  to  come  to  him;  he  had 
given  forth  no  Intimation  that  he  desired  to 
see  him,  or  to  make  a  statement  to  him. 
There  was  lacking  everything  tending  to 
show  the  making  of  a  free  and  voluntary 
confession.  The  only  conceivable  hjrpothesis 
upon  which  this  conversation  could  legally 
have  been  admitted  to  the  jury  was  that 
it  was  a  free  and  voluntary  confession  on 
part  of  the  defendant.  "The  rule  of  law," 
says  Greenleaf  on  Evidence,  S  219,  **♦  •  • 
demands  that  the  confession  shall  have  been 
made  voluntarily,  without  the  appliances  of 
hope  or  fear  by  any  other  persoa"  And 
whether  It  was  so  made  or  not  Is  to  be  de- 
termined upon  consideration  of  the  age,  sit- 
uation, and  character  of  the  person,  and 
the  circumstances  under  which  it  was  made. 


It  must  not  be  obtained  by  the  exertion  of 
any  improper  influence.  8  Russ.  Crimes  (6th 
Ed.)  478;  Whart  Cr.  Ev.  (9th  Ed.)  S  073; 
2  Tayl.  Ev.  (9th  Ed.)  i  872;  State  v.  Havelin, 
6  La.  Ann.  168;  Same  v.  Nelson,  3  La.  Ann. 
497.  The  circumstances,  amounting  to  men- 
ace, at  least  calculated  to  produce  fear, 
under  which  this  accused  was  called  upon  to 
tell  what  he  knew  about  the  crime,  must 
be  held  to  be  such  as  to  have  made  bis 
situation  so  full  of  perplexities  and  embar- 
rassments as  to  deprive  him  of  the  char- 
acter of  free  agent,  and  overthrow  the  im- 
plication that  his  reply  to  the  deputy  sheriff 
could  have  been  the  result  of  a  purely  vol- 
untary mental  act.  The  mere  fact  that  a 
confession  is  made  to  a  police  officer,  or 
other  official,  while  the  accused  is  under  ar- 
rest in  or  out  of  prison,  or  was  drawn  out 
by  questions,  does  not,  it  is  true,  neces- 
sarily render  the  confession  involuntary,  but 
such  imprisonment  or  interrogation,  and  the 
circumstances  and  surroundings  of  the  ac- 
cused at  the  time,  should  be  taken  into 
careful  account  in  determining  whether  or 
not  the  statements  of  the  prisoner  were  vol- 
untary. Hopt  V.  Utah,  110  TJ.  S.  574,  4  Sup. 
Ct.  202;  Sparf  v.  U.  S.,  156  U.  S.  51,  55,  15 
Sup.  CJt.  273.  "The  law,"  says  Russell  in  his 
work  on  Crimes,  "cannot  measure  the  force 
of  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner,  and 
therefore  excludes  the  declaration  if  any  de- 
gree of  influence  has  been  exerted."  While 
the  admissions  or  confessions  of  a  prisoner, 
when  voluntarily  and  freely  made,  have  al- 
ways ranked  high  in  the  scale  of  incrimina- 
tory evidence,  extreme  caution  and  rare  are 
to  be  observed  in  determining  that  they  are 
free  and  voluntary,— a  principle  firmly  em- 
bedded in  both  English  and  American  juris- 
prudence. And  the  rule  is  comprehensive 
enough  to  exclude  manifestations  of  com- 
pulsion, whether  physical  or  moral,  the  re- 
sultant effect  of  which  upon  the  mind  is 
hope  or  fear,  aptly  described  to  be  "an  in- 
voluntary condition  of  mind."  With  regard 
to  the  question  of  proof  to  show  that  a  con- 
fession was  or  was  not  voluntary,  the  rule 
is  not  that,  in  order  to  render  a  statement 
admissible,  the  proof  must  be  adeijuate  to 
establish  that  it  was  voluntarily  made,  but 
it  is  that  it  must  be  sufficient  to  establish 
that  the  making  of  the  statement  was  vol- 
untary. See  Bram  v.  U.  S.,  168  U.  S.  532, 
549, 18  Sup.  Ct.  183.  Upon  the  broad  ground 
that  the  making  of  the  statement  sought  \ii 
the  Instant  case  to  be  proven  as  the  ac- 
cused's confession  of  guilt  was  not  volun- 
tary, but  made  under  conditions  of  menace, 
or  calculated  to  inspire  fear,  the  conclusion 
is  reached  that  there  was  reversible  error 
in  permitting  It  to  go  to  the  jury.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  sentence  and  judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  the  case  be  remanded  for  further  pro- 
ceedings according  to  J^^^^^  by  VjUU^ LC 
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(50  La.  Ann.  482) 

STATE  ex  rel.  MOYSB  et  al.  t.  GUION,  Judge, 

et  al.    (No.  12,770.) 
(Supreme  Ck>urt  of  Louisiana.     April  4,  1808.) 

MA.KBAMUB  TO  JUSTIOB— RbVIBW. 

A  district  judge  haying  granted  and  made 
a  writ  of  mandamus  against  a  justice  of  the 
peace  peremptory,  commanding  him  to  grant 
a  writ  of  injunction  against  the  consummation 
of  an  execution  sale  because  the  defendant 
had  not  been  notified  of  the  proceedings  ante- 
cedent to  trial  and  judgment,  same  will  not  be 
disturbed  or  inquired  into  by  means  of  certiorari 
and  prohibition,  if  same  appear  to  have  been 
regular  and  jurisdictional. 
(Syllabus  by  the  Ourt) 

Application  by  the  state,  on  the  relation  of 
Moyse  Bros.,  for  writs  of  certiorari,  man- 
damus, and  prohibition,  to  review  the  action 
of  Hon.  Walter  Gulon,  Jndge,  and  others, 
and  for  relief  from  an  order  directing  the 
Issuance  of  an  Injunction.    Relief  denied. 

Edmond  Maurin,  for  relators.  Respond- 
ent Judge  and  justice  of  the  peace,  for  them- 
selves. 

WATKINS,  J.  The  statement  of  the  re- 
lators is:  That  on  the  7th  of  September, 
1897,  a  judgment  was  rendered  in  their 
favor  and  against  the  defendant  Joseph 
Bradford,  by  Owen  Lenares,  justice  of  the 
peace  for  the  Fourth  ward  of  Ascension 
parish,  for  the  sum  of  $100;  and  that,  after 
legal  forms  had  been  complied  with,  and 
due  notice  had  been  served  on  the  defend- 
ant of  the  judgment  pronounced  against 
him,  an  execution  was  Issued,  and  certain 
movable  property  seized  In  satisfaction  of 
said  judgment,  and  duly  advertised  for  sale. 
That  a  few  days  previous  to  the  time  of 
sale  the  judgment  debtor,  Bradford,  pre- 
sented a  petition  to  the  aforesaid  justice  of 
the  peace,  praying  for  a  writ  of  injunction 
restraining  said  sale  upon  the  ground  that 
*<no  notice  of  the  trial  had  been  served  upon 
him,"  but  that  the  justice  declined  to  grant 
the  writ  "because  the  ground  alleged  for 
said  writ  was  negatived  by  said  judgment 
on  its  face,"  etc.  That  thereupon  said  Brad- 
ford applied  to  the  respondent  judge  of  the 
district  court  for  a  writ  of  mandamus  to 
coerce  said  justice  of  the  peace  to  grant  said 
injunction,  and  prohibit  further  proceedings 
under  said  Injunction,  and  prohibit  further 
proceedings  under  said  fi.  fa.,  and  the  sale 
thereunder.  That  the  respondent  granted 
the  writ  of  nuindamus,  and  upon  the  trial 
thereof  made  same  peremptory,  and  command- 
ed the  respondent  justice  of  the  peace  to  is- 
sue the  writ  of  injunction  prayed  for.  On 
this  statement  of  facts,  the  relators  herein 
aver  that  the  action  of  the  aforesaid  re- 
spondent judge  in  issuing  said  writ  of  man- 
damus and  making  same  peremptory  is  and 
was  a  usurpation  of  authority,  and  there- 
fore Illegal  and  void,  and  that  said  justice 
of  the  peace  and  constable  holding  said  fl. 
fa.  are  and  were  not  bound  to  respect  them, 
but  should  disregard  them,  and  proceed  with 


the  exectftlon  of  said  judgment  and  the  sale 
of  said  prope.  .y;  that  the  writ  of  mandamus 
does  not  lie  to  compel  a  judge  or  court  of 
inferior  jurisdiction  to  grant  an  injunction 
In  any  case  in  which  he  Is  vested  with  a  ju- 
dicial discretion  either  to  refuse  or  to  issue 
said  writ;  and,  In  this  particular  Instance, 
the  relators  aver  that  the  petition  for  in- 
junction "was  in  direct  conflict  with  the 
decree  of  the  court,"  1.  e.  the  justice  of  the 
peace.  On  the  foregoing  representations, 
relators  demand  relief  by  certiorari  and  pro- 
hibition as  to  the  act  of  the  respondent 
judge,  and  by  mandamus  to  compel  the 
aforesaid  justice  of  the  peace  and  constable 
to  disregard  said  Injunction  suit,  and  pro- 
ceed with  said  execution  and  sale.  The  re- 
spondent substantially  returns  that  on  the 
foregoing  statement  of  the  relators*  petition 
he  entertained  the  opinion  that  the  respond- 
ent justice  of  the  peace  was  without  any 
discretion  in  the  premises,  because  the  law 
declares  that,  when  an  execution  is  being 
proceeded  with  contrary  to  law,  an  Injunc- 
tion must  issue  If  prayed  for,  and  no  discre- 
tion is  given  in  such  case  to  the  judge  who 
is  applied  to  for  It,— citing  Code  Prac.  art 
'^8,  No.  10;  that  as,  under  the  law,  the 
sworn  allegations  of  the  petition  for  Injunc- 
tion are  to  be  taken  as  true,  the  judgment 
sought  to  be  enjoined  was  absolutely  null 
and  void,  however  perfect  In  form  It  might 
have  appeared  to  have  been;  that.  In  his 
opinion,  it  was  the  plain  duty  of  the  jus- 
tice of  the  peace  to  have  granted  the  writ 
of  injunction,  because  he  was  vested  with 
no  discretion  in  the  premises  at  all. 

Evidently  an  Injunction  was  the  only  rem- 
edy the  alleged  judgment  debtor  had;  and 
if,  as  alleged,  the  proceedings  in  the  justice 
court  were  illegal,  and  no  notice  of  the  trial 
had  been  served  upon  him,  the  defendant 
was  entitled  to  have  the  proceedings  under 
the  judgment  and  execution  arrested.  Code 
Prac.  art  606.  The  assignment  by  the  jus- 
tice of  the 'peace  of  the  perfect  regularity 
of  the  proceedings  in  his  court  on  tbe  face 
of  the  papers  as  being  a  sufficient  warrant 
for  his  refusal  of  the  writ  of  Injunction 
strikes  us  as  a  novel  proposition,  indeed. 
Such  a  theory  being  recognized  would  result 
in  stating  every  injunction  out  of  court.  If 
need  be.  Notwithstanding  the  point  has  not 
been  raised  in  the  pleadings  or  argument;,  It 
has  become  necessary  that  we  should  con- 
sider whether  or  not  the  respondent  judge 
has  legal  power  to  grant  the  writ  of  man- 
damus under  the  circumstances,  same  not 
having  been  granted  in  aid  of  the  appellate 
jurisdiction  of  bis  court  Tbe  constitution 
confers  upon  this  court  the  power  to  grant 
the  writ  in  aid  of  its  supervisory  jurisdic- 
tion. Article  00.  It  confers  upon  the  judges 
of  the  courts  of  appeal  the  power  to  grant 
the  writ  "in  aid  of  their  appellate  jurisdic- 
tion." Article  104.  In  the  constitution 
there  is  no  provision  on  the  subject  with  re- 
gard to  the  district  judges,  consequently  tbe 
Digitized  by  VjiJiJ  V  LC 
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law  fo  that  respect  was  allowed  to  remain 
aa  It  existed  before  the  adoption  of  the  con- 
stitution. It  Is  worthy  of  remark,  howerer, 
that  mention  of  this  power  was  necessary 
with  regard  to  the  supreme  court,  because 
that  Instrument  for  the  first  time  conferred 
upon  It  supervisory  Jurisdiction.  And  It 
was  equally  necessary  that  mention  should 
have  been  made  of  the  grant  of  power  to  the 
Judges  of  the  courts  of  appeal  because  there 
were  no  such  courts  In  existence  prior  to  its 
adoption.  Recurring  to  the  power  of  the 
district  Judges  to  grant  the  writ,  we  find 
that  the  provisions  of  the  Code  of  Practice 
furnish  ample  warrant  for  its  exercise  by 
them.  They  are  that:  'This  order  •  •  • 
can  be  Issued  by  courts  whose  Jurisdiction 
In  civil  matters  exceeds  one  hundred  dol- 
lars." etc  Article  83a  **It  Is  only  the 
court  which  exercises  appellate  Jurisdiction 
over  an  inferior  court,  that  can  direct  to  the 
latter  an  order  to  perform  any  of  the  duties 
belonging  to  it"  Article  839.  It  is  quite 
apparent  that  the  Judges  of  the  district 
courts  fulfill  aU  the  requirements;  and  It  is 
manifest  that  the  power  of  these  Judges  is 
not  limited  to  causes  wherein  the  writ  comes 
in  aid  of  their  appellate  Jurisdiction,  but 
extends  to  all  classes  of  causes,  because  they 
are  Judges  of  courts  which  exercise  appellate 
Jurisdiction  as  well  as  ordinary  dvil  Juris- 
diction. The  province  of  the  writ  is'  to  com- 
mand '^Judges  of  Inferior  courts  ^  ^  ^  to 
render  Justice,  and  to  perform  the  duties  of 
their  offices  conformably  to  law"  (article 
887);  not  in  aid  of  their  appellate  Jurisdic- 
tion, but  generally.  ^The  object  of  this  or- 
der Is  to  prevent  a  denial  of  Justice,  »  •  • 
and  it  should  therefore  be  issued  in  all 
cases  where  the  law  has  assigned  no  relief 
by  the  ordinary  means  and  when  Justice 
and  reason  require  that  some  mode  should 
exist  of  redressing  a  wrong,  or  an  abuse  of 
any  nature  whatever."  Article  880.  True 
it  is  that  a  great,  many  cases  can  he  dted 
wherein  mandamus  will  not  Issue  where 
there  is  an  adequate  and  sufficient  remedy 
afforded  by  appeal,  but  the  converse  of  that 
proposition  is  equally  true,  and  it  has  been 
decided  that,  in  case  an  appeal  from  an  or- 
der refusing  an  injunction  would  be  either 
an  inadequate  or  ineffectual  remedy,  man- 
damus lies  to  coerce  the  granting  of  injunc- 
tion. State  ex  rel.  Murray  v.  Judge,  36  La. 
Ann.  682;  State  ex  reL  Orleans  R.  Oo.  T. 
Judge,  85  La.  Ann.  21&  That  rule  applies 
particularly  to  courts  of  record,  but  it  must 
apply  with  stronger  force  to  those  not  pos- 
sessing any  record,  like  those  of  Justices  of 
the  peace;  for,  on  account  of  their  keeping  no 
records,  greater  abuses  are  likely  to  arise,  and 
hence  there  is  the  greater  need  for  stricter 
surveillance  over  them,  and  for  the  prompt 
and  speedy  exercise  of  repressive  measures  to 
prevent  same,  and  keep  them  within  proper 
bounds.  We  are  of  opinion  that  the  case 
presented  was  one  which  came  within  the 
Jurisdiction  and  competency  of  the  respond- 


ent herein,  and  we  therefore  decline  to  In- 
terfere therewith.  It  Is  therefore  ordered 
and  decreed  that  the  preliminary  writs  be 
annulled  and  set  aside,  the  relators'  demafid 
be  rejected,  and  all  costs  taxed  against  them. 

On  Application  for  a  Rehearing. 
(May  16»  189a) 

Relators  complain  that  the  respondent 
made  a  writ  of  mandamus  peremptory,  com- 
manding Owen  Lenares,  Justice  of  the  peace, 
to  grant  a  writ  of  injunction  restraining  an 
execution  sale  under  a  Judgment  which  he 
had  theretofore  rendered  against  Joseph 
Bradford  in  their  favor,  said  Justice  of  the 
peace  having  declined  to  do  so  for  the  rea- 
son that  "the  ground  alleged  for  the  writ 
was  negatived  by  said  Judgment  on  its  face." 
The  ground  assigned  for  the  injunction  was 
and  is  that  '*no  notice  of  the  trial  had  been 
served"  upon  tne  Judgment  debtor,  plaintiff 
In  injunction;  and  the  relators  allege»  as 
cause  for  the  writ  of  certiorari  to  issue,  that 
'the  petition  for  Injunction  was  in  dhrect 
conflict  with  the  decree  of  [his]  court,"  the 
perfect  regularity  of  the  proceedings  in  his 
court,  on  the  face  of  the  papers,  affording 
sufficient  warrant  for  his  refusal  of  the 
writ  The  drift  of  counsel's  argument  is  (1) 
that  the  remedy  of  defendant  Bradford,  if 
any  he  had,  was  by  appeal;  (2)  that  his 
proceeding  by  injunction  was  a  collateral  at- 
tack upon  the  Judgment 

1.  If,  as  relators  allege,  the  records  in  the 
Justice  court  and  the  Judgment  therein  ren- 
dered negative  the  defendant's  complaint  in 
terms,  could  an  appeal  have  afforded  an  ade- 
quate and  sufficient  remedy?  We  need  not 
affirm  that  It  was  or  was  not  in  the  Instant 
case,  as,  in  the  exercise  of  the  supervisory 
power  of  this  court  by  certiorari,  it  can  grant 
relief  only  when  some  Illegality  or  nullity  in 
the  proceedings  has  been  pointed  out  The 
employment  of  the  writ  of  mandamus  by  the 
respondent  was  the  exercise  of  an  ordinary, 
not  an  extraordinary,  Jurisdiction.  And  in 
State  ex  rel.  Murray  v.  Judge,  86  La.  Ann. 
578,  we  said  the  court  "will  issue  the  writ 
in  Its  discretion,  according  to  the  exception- 
al features  of  each  case  submitted."  Conse- 
quently, if  it  be  conceded  that  it  was  a 
doubtful  proposition  whether  or  not  a  prop- 
er case  was  presented  for  the  allowance  of 
an  injunction,  the  respondent  was  of  that 
opinion,  and  made  the  mandamus  peremp- 
tory; and  on  the  disclosures  made  in  the 
record  we  do  not  feel  warranted  In  saying 
that  In  so  doing  he  abused  the  discretion 
which  the  law  accords  him. 

2.  As  to  whether  the  proposed  Injunction 
proceeding  was  a  collateral  attack  upon  the 
Judgment  which  was  assailed  is  foreign  to 
the  issue  raised  herein,  as  It  neither  apper- 
tains to  the  illegality  of  the  mandamus  nor 
to  the  Jurisdiction  of  the  respondent  On 
the  trial  of  the  injunction  it  might  so  ap- 
pear, but  the  question  lies  beyond  the  do- 
Digitized  by  VjiJiJ  V  LC 


616 


23  SOUTHERN  REPORTBB. 


(La. 


main  of  our  Bupervlsory  Jurisdiction.  In 
this  case  we  are  dealing  with  the  judge 
who  made  the  writ  of  mandamus  peremp- 
tory, and  not  with  the  injunction  proceed- 
ings.   Rehearing  refused. 


(50  La.  Ann.  688) 

STATE  ex  rel.  MOORE  v.  HINGLE,  District 

Judge.    (No.  12,806.) 

(Supreme  Court  of  Louisiana.    May  16,  1888.) 

Apfointmint  or  Administbatob  —  Oppositioh — 

Appeal— Rb  VI BW. 

1.  It  being  alleged  by  an  opponent,  claiming 
appointment  as  administrator  of  a  succession 
by  preference,  that  a  prior  applicant  therefor 
has  been  illegally  and  prematurely  appointed, 
and  that  the  order  of  appointment  and  the  let- 
ters of  administration  thereunder  issued  are 
absolutely  null  and  void,  and  ultra  Tires,  no 
right  or  title  can  absolutely  rest  in  the  ap- 
pointee so  long  as  such  opposition  remains  un- 
disposed of. 

2.  As,  under  the  law,  no  suspensive  appeal 
can  be  taken  by  an  opponent  claiming  appoint- 
ment as  administrator  from  an  adverse  judg- 
ment, radical  defects  and  illegal  proceedings 
of  the  court  in  respect  thereto  are  open  to  ex- 
amination by  the  supreme  court  in  the  exercise 
of  its  supervisory  jurisdiction. 

(SyUabus  by  the  Court.) 

Application  for  writs  of  certiorari  and  pro- 
hibiUon  by  the  state  on  the  relation  of  Patsy 
Kelley  Moore  against  Robert  Hingle,  Judge 
of  the  Twenty-Second  Judicial  court  for  the 
parish  of  Plaquemines.  Preliminary  writs 
made  absolute. 

James  Wilkinson,  for  relatrix.  John  Dy- 
mond,  Jr.,  for  respondent. 

WATKINS,  J.  The  relief  demanded  has 
reference  to  a  contest  in  the  respondenf s 
court  over  the  selection  and  appointment  of 
a  legal  representative  for  the  succession  of 
one  Charles  Kelley,  which  was  opened  by  his 
death  in  the  parish  of  Plaquemines  in  July, 
1886,  the  sole  asset  of  which  is  a  piece  of 
real  estate  subject  to  mortgage  in  favor  of 
Frank  Giordano,  the  first  applicant  for  the 
appointment  The  relatrix  assigns  as  cause 
for  her  application  that  the  deceased  was 
her  natural  father,  by  whom  she  had  been 
frequently  and  repeatedly  acknowledged 
during  his  lifetime  as  his  natural  daughter, 
and  that  she  was  entitled  to  be  appointed, 
by  preference,  administratrix  of  said  suc- 
cession. Her  averment  is:  That  on  the  5th 
of  October,  1886,  said  Frank  Giordano  filed 
an  application  to  be  appointed  administra- 
tor, and  was  by  the  respondent  appointed 
and  granted  letters  of  administration  on  the 
seventh  day  thereafter,— that  is  to  say  on 
the  17th  of  October,  1886,— and  that  letters 
of  administration  were  issued  to  him  on  the 
third  day  thereafter.  That  the  law  neither 
allows  the  appointment  of  an  administrator 
nor  the  issuance  of  letters  of  administration 
until  after  the  expiration  of  10  days  from 
the  first  insertion  of  the  notice  of  the  ap- 
plication in  the  official  newspaper  of  the 
parish,  and  that,  the  appointment  of  Gior- 


dano having  been  made  prior  to  the  expira- 
tion of  that  delay,  the  act  of  the  respondent 
was  ultra  vires  and  void,  and  the  letters 
granted  thereunder  were  likewise  illegal  and 
void.  That  neither  the  affidavit  with  refer- 
ence to  the  publication  of  the  application 
nor  the  certificate  of  the  clerk,  on  the  faith 
of  which  the  respondent's  order  is  alleged  to 
have  been  granted,  had  been  in  fact  filed  in 
the  clerk's  office  until  the  18th  of  October, 
—the  day  previous  to  that  on  which  the  ap- 
pointment of  Giordano  was  made,— and  it 
was,  therefore,  unauthorized.  That  under 
said  illegal  order  and  letters  Giordano  was 
qualified,  and  immediately  thereafter  he  ob- 
tained an  order  for  the  sale  of  the  property 
of  the  succession,  and  caused  the  sale  to  be 
advertised.  That  on  the  2Sth  of  November, 
1886,  she  filed  an  opposition,  in  which  are 
fully  set  forth  the  premature  and  illegal  acts 
complained  of,  and  prayed  for  judgment  an- 
nulling said  order  of  appointment  and  the 
letters  of  administration  which  had  been 
thereunder  Issued.  That  during  the  course 
of  the  trial  it  was  for  the  first  time  devel- 
oped that  her  husband  had  disappeared 
some  years  previously,  and  that  his  where- 
abouts were  unknown,  and  thereupon  coun- 
sel for  Giordano  moved  the  dismissal  of  her 
opposition  because  of  her  lack  of  authoriza- 
tion; and  thereupon  opponent's  counsel  re- 
plied by  requesting  her  immediate  author- 
Ization  by  the  court,  and  that  she  be  permit- 
ted to  prosecute  her  opposition  as  though 
she  had  been  authorized  prior  to  the  flUng 
of  same.  That  the  respondent  acted  at  once 
upon  the  suggestion  of  opponent's  want  of 
authorization,  aind  orally  directed  that  a 
nonsuit  be  entered;  but  that  counsel  for 
relatrix  tendered  his  written  motion  for  her 
authorization  before  respondent's  action  had 
been  formally  entered  upon  the  minutes  of 
the  court,  and  he  thereupon  made  and  sign- 
ed the  following  order,  viz.:  "Let  Mrs.  Patsy 
Kelley  be  authorized  to  prosecute  this  suit. 
Robert  Hingle,  Judge.'*  That,  notwithstand- 
ing the  foregoing  order  was  made  and  sign- 
ed on  the  8th  of  December,  1887,  and  filed 
in  the  record,  a  judgment  was  subsequently ' 
signed  and  filed  on  the  6th  of  January,  1888, 
—very  nearly  one  month  having  in  the  mean- 
while elapsed,— nonsuiting  relatrix  as  oppo- 
nent for  want  of  authorization.  That  there- 
upon she  applied  for  a  new  trial,  when  her 
application  was  met  with  the  last-named  de- 
cree of  nonsuit,  and  with  the  reply  of  the 
respondent  that  a  new  trial  was  inadmissi- 
ble when  the  judgment  pronounced  was  one 
of  nonsuit,  and  that  his  only  remedy  was 
by  appeal.  That,  well  knowing  a  suspen- 
sive appeal  would  not  lie  from  an  order  ap- 
pointing an  administrator,  the  relatrix  re- 
newed her  opposition,  adopting  all  the  alle- 
gations of  her  original  opposition,  and  ob- 
tained the  Judge's  order  of  authorization  in 
the  following  words,  viz.:  "Let  Mrs.  Patsy 
Kelley  Moore  be  authorized  to  prosecute  this 
opposition  and  application.  Open  court,  Jan- 
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nary  6th,  1806.  Robert  Hlngle,  Judge,**— 
said  renewal  of  the  opposition  and  order  of 
authorization  bearing  same  date  as  the 
judgment  of  nonsuit  above  referred  to.  That 
thereupon  the  respondent  adjourned  his 
court  sine  die,  and  there  has  been  no  term 
of  the  same  held  since  that  date  and  prior 
to  the  present  application  for  relief  having 
been  made,  at  which  the  opposition  and  ap- 
plication for  appointment  by  the  relatrix 
could  have  been  fixed  for  trial  or  tried;  but 
that,  notwithstanding  that  fact,  Giordano 
was  permitted  to  file  another  petition  for 
appointment,  at  chambers,  out  of  term  time, 
during  the  vacation  of  the  court,  and  with- 
out previous  notice  of  any  kind  to  relatrix, 
by  publication  or  citation,  on  the  26th  of 
February,  18d8;  the  petitioner  acting  upon 
the  assumption  that  opponent  had  not  first 
paid  the  costs  of  the  first  opposition,  and 
that  the  payment  of  them  was  a  condition 
precedent  thereto.  Then  follows  the  fol- 
lowing averment  of  the  relatrix,  viz.:  'rrhat 
without  publication  of  this  new  demand; 
without  notice  to  the  relatrix  or  her  coun- 
sel; without  certificate  from  the  clerk  of  the 
absence  of  opposition,  and  with  full  Icnowl- 
edge  of  the  pending  opposition  of  relatrix 
which  the  Judge  had  himself  authorized  and 
signed  in  this  cause;  without  any  new  af- 
fidavit; without  a  bond  given  to  secure  the 
letters,  the  former  being  null  and  void,  like 
the  letters  (which  were  first  issued),  and 
which  they  purported  to  secure,— the  Hon- 
orable Robert  Hingle,  Judge  of  the  court, 
signed,  on  February  26, 1898,  an  order  grant- 
ing letters  of  administration  on  the  estate  of 
relatrix's  father  to  said  Giordano."  She  fur- 
ther avers  that  it  Is  under  the  last-named  il- 
legal order  of  appointment  and  the  letters 
of  administration  thereunder  issued  that 
Giordano  qualified,  and  procured  the  probate 
order  for  the  sale  of  the  succession  real  es- 
tate of  which  the  relatrix  complains.  She 
further  avers  "that  counsel  for  Giordano, 
being  well  aware  that  said  order  was  ille- 
gal, and  in  fact  a  Judgment  rendered  with- 
out hearing  the  parties,  prepared  a  type- 
written reservation  in  said  order,  which  the 
district  Judge  was  induced  to  sign,  to  Frank 
Giordano,  of  any  and  all  contentions  as  to 
the  legality  of  all  prior  letters." 

Having  quoted  in  extenso  and  analyzed  the 
allegations  of  the  relatrix's  petition,  we  will 
also  quote  the  synopsis  which  she  makes  of 
her  demands  as  the  more  accurate  method  of 
stating  them,  and  which  are  of  the  following 
tenor,  viz.:  "(1)  Because  [the  respondent]  act- 
ed contrary  to  law,  and  exceeded  his  powers, 
in  granting  an  order  to  Giordano  for  letters 
on  October  17th  [1897],  two  days  before  the 
clerk  of  the  court  filed  any  certificate,  and 
only  seven  days  after  the  publication  of  first 
monition.  (2)  Because  he  acted  contrary  to 
law,  and  exceeded  his  powers  in  signing  said 
letters  on  the  20th  of  October  [18})7j,  the  ninth 
clear  day  after  the  first  publication.  (3)  Be- 
cause any  ruling  upon  a  verbal  motion  to 


nonsuit  is  always  within  the  discretion  and 
control  of  the  court,  and  that  it  was  illegal 
for  the  court  in  one  order  to  authorize  the 
[opponent]  to  prosecute  this  suit  and  to  sut>- 
sequently  enter  up  a  Judgment  nonsuiting  her 
for  lack  of  authorization.  (4)  Because  it  was 
illegal  and  arbitrary  for  the  court  to  declare 
that  she  had  no  right  to  apply  for  a  new  trial 
from  a  Judgment  of  nonsuit  (5)  That  it  is 
and  was  a  denial  of  Justice,  and  was  lUegal, 
arbitrary,  null,  and  void  for  the  lower  court, 
after  authorizing  relatrix  to  file  and  prosecute 
her  opposition  and  application,  and  after  said 
opposition  and  application  had  been  filed,  to 
issue,  out  of  term  time,  without  hearing  the 
parties,  on  an  ex  parte  petition,  without  bond, 
affidavit,  publication,  or  any  other  notice,  let- 
ters of  administration  to  the  original  appli- 
cant, whose  petition  had  been  steadily  op- 
posed and  who,  despairing  of  obtataiing  such 
letters  contradictorily,  persuaded  the  court, 
by  this  ex  parte  proceeding,  to  Ignore  her 
formal  pleadings." 

The  gi'avamen  of  the  relatrix's  complaint 
is  that  she  has  no  other  adequate  and  suf- 
ficient remedy  than  her  application  to  this 
court  for  the  exercise  of  the  supervisory 
power,  for  the  reason  that  under  the  law 
she  is  not  aiforded  the  remedy  of  a  sus- 
pensive appeal  from  the  order  of  court  ap- 
pointing Giordano  administrator;  and,  hav- 
ing no  standing  in  court  to  enjoin  the  suc- 
cession sale,  the  sole  asset  thereof  would 
have  been  disposed  of  pending  the  litigation 
in  respect  to  the  appointment  In  his  re- 
turn, respondent  makes  a  similar  statement 
to  that  of  the  relatrix,  producing  and  annex- 
ing a  certified  copy  of  the  mortuaria,  and 
therefrom  we  make  the  following  extract, 
viz.:  "Respondent  represents  that  he  con- 
sidered, and  that  he  now  considers,  that,  in 
order  to  legally  contest  on  January  6,  1898, 
the  right  of  the  said  Frank  Giordano  to  act 
under  letters  of  administration  actually  is- 
sued to  him  in  that  succession  on  October 
20,  1696,  it  was  necessary  for  the  said  Patsy 
Kelley,  after  the  administrator  had  been  act- 
ing in  his  said  capacity  for  a  full  period  of 
fifteen  months,  to  proceed  by  petition  and 
citation  in  a  direct  attack  upon  the  said  ap- 
pointment, the  legality  thereof,  and  the  right 
of  the  administrator  to  fulfill  the  office.  For 
this  reason,  considering,  therefore,  that  there 
was  no  legal  opposition  pending  on  February 
26,  1898,  if  opponent  had  mistaken  her  rem- 
edy, it  was  not  the  fault  of  respondent;  and, 
at  the  request  of  counsel  for  the  said  admin- 
istrator, reserving  to  the  said  administrator 
his  full  contention  as  to  his  rights  in  the 
premises  under  the  original  letters  issued, 
and  simply  to  protect  the  title  to  real  estate 
which  was  to  be  sold  to  further  the  ends  of 
Justice,  and  enable  the  administrator  to  con- 
vert into  cash,  and  sell  to  better  advantage, 
the  only  asset  of  the  succession,  consisting 
of  a  piece  of  real  estate  which  was  mortgaged 
as  aforesaid,  new  letters  of  administration^ 
were  thereupon  issued  to  Frank  Giordan<^^ 
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The  foregoing  extract  from  the  return  is  a 
substantial  verification  of  the  principal 
grounds  which  are  assigned  by  the  relatriz 
for  relief  by  certiorari,  coupled  with  an  am- 
plification of  the  reservation  he  made  in 
favor  of  Giordano;  but  this  reservation, 
taken  in  connection  with  the  reason  the  re- 
spondent assigns  for  granting  additional  let- 
ters to  Giordano,  is  utterly  subversive  of  his 
entire  theory.  But,  if  this  were  not  so,  an 
examination  of  the  exemplifications  of  the 
succession  record  completely  sustains  the 
complaint  of  the  relatrix,  and  supplies  any 
possible  hiatus  in  her  statement;  for  it  ap- 
pears that  the  opponent  attacked  the  legal- 
ity of  the  original  appointment  as  having 
been  prematurely  made,  and  without  the 
administration  of  proper  proof  of  publica- 
tion of  the  application.  To  this  opposition 
the  contestee  excepted,  and,  his  exception 
having  been  overruled,  he  filed  an  answer, 
and  tl^e  trial  began  upon  issue  thus  Joined. 
During  the  progress  of  the  trial  the  testi- 
mony developed  the  fact  that  opponent  was 
a  married  woman,  and  the  record  disclosed 
her  lack  of  authorization  to  institute  her  de- 
mand. Thereupon  counsel  for  the  contestee 
moved  for  the  dismissal  of  the  relatrix's  op- 
position, and  the  Judge  granted  the  request; 
but,  at  one  and  the  same  time,  counsel  for 
opponent  demanded  of  the  court  then  and 
there  to  authorize  her  to  prosecute  her  oppo- 
sition, and  the  request  was  then  granted,  and 
an  order  of  authorization  was  signed.  This 
the  Judge  had,  under  the  authorities,  an  un- 
doubted legal  right  to  do;  and,  once  done, 
the  authorization  became  complete  and  ef- 
fective, and  the  Judge  was  thereafter  with- 
out any  power  to  legally  recall  or  revoke  the 
same;  and  the  effect  of  the  authorization, 
once  granted,  was  to  relieve  the  opponent  of 
her  legal  disability  to  institute  and  prosecute 
her  opposition.  But  the  record  discloses  that 
nearly  30  da^s  subsequently  the  respondent 
signed  another  decree  of  dismissal  of  re- 
latrix's  opposition  because  she  had  not  been 
duly  authorized,  and  that  he  thereafter,  and 
upon  the  same  day,  refused  to  grant  a  new 
trial  in  her  favor  on  the  ground  that  the 
Code  of  Practice  did  not  warrant  the  grant^ 
ing  of  a  new  trial  in  such  a  case.  Conced- 
ing, for  the  argument  only,  that  this  second 
decree,  or  Judgment  of  dismissal,  had  any 
legal  effect,— but  in  fact  we  are  of  opinion 
that  it  had  not,— we  think  it  evident  that  the 
respondent  entertained  a  mistaken  notion  of 
the  law.  The  langpiage  of  the  Code  of- 
Practice  is  general  in  terms,  and  their  sig- 
nificance is  plain.  They  are  to  the  effect 
that  "the  party  who  believes  himself  ag- 
grieved by  the  Judgment  given  against  him 
may  •  ♦  •  pray  for  a  new  trial,  which 
must  he  granted,  if  there  be  good  ground 
for  the  same" etc.  Article 558.  (Our italics.) 
Was  not  a  Judgment  given  against  the  op- 
ponent when  her  demand  was  dismissed?  It 
will  not  do  to  say  that  this  dismissal  was 
really  one  of  nonsuit,  only  when  the  immediate 


effect  of  the  decree  was  at  the  same  time  to 
deprive  opponent  of  the  right  of  suspensive 
appeal  altogether  therefrom.  But  the  Judge 
confessed  his  own  want  of  confidence  in  the 
position  he  had  taken  by  granting  to  Giorda- 
no new  letters;  but,  being  ex  parte,  the  order 
had  no  effect  with  regard  to  the  relatrix, 
whose  opposition  was  still  pending.  This 
whole  proceeding  is  manifestly  illegal,  and 
unwarranted  in  law.  It  is  therefore  ordered 
and  decreed  that  the  preliminary  writ  of 
certiorari  be  made  absolute,  and  that  the 
Judgments  and  decrees  complained  of  be  de- 
creed illegal,  and  that  same  be  annulled  and 
avoided,  and  the  opposition  of  the  relatrix 
be  reinstated  for  trial  according  to  law,  and 
that  the  respondent  be  taxed  with  cost 
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STATE  V.  HARRIS.    (No.  12.822.) 
(Supreme  Court  of  Louisiana.    May  10,  1808.) 
Criminal  Law— Appbal— Rbcokd. 
To  review  a  decision  on  appeal  in  a  crimi- 
nal case,  a  case  must  be  so  brought  before  the 
court  by  bill  of  exceptions  as  to  disclose  the 
error,  unless  the  error  is  patent.    There  was  no 
bill  of  exceptions,  and  no  error  patent  on  the 
face  of  the  papers. 
(Syllabus  by  the  Court) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Joshua  G.  Baker,  Judge. 

Num  Harris  was  convicted  of  assault  by 
willfully  shooting,  and  appeals.    Afilrmed. 

John  D.  Flynn,  for  appellant  M|lton  J. 
Cunningham,  Atty.  Gten.,  and  Robert  H. 
Marr,  Dist  Atty.,  for  the  State. 

BRBAUX,  J.  An  information  waa  filed 
against  Num  Harris  on  the  17th  day  of 
March,  1898,  charging  him  with  having  felo- 
niously committed  an  assault  by  wlUfully 
shooting  at  F.  Fourie.  The  Jury  found  blm 
guilty  as  charged.  A  motion  for  a  new  trial 
was  made  by  the  accused.  It  was  overruled 
by  the  court.  The  accused  was  then  sentenc- 
ed to  service  in  the  state  penitentiary  for  two 
years,  and  to  pay  the  cost  of  prosecution. 

No  bill  of  exceptions  was  taken  during  the 
triaL  There  is  here  no  assignment  of  er- 
rors, and  defect  patent  on  the  face  of  the 
record.  Although  there  was  no  assignment 
of  errors,  we  have,  ex  industria,  read  and 
given  due  consideration  to  the  point  argued 
here  in  the  brief  filed  in  behalf  of  the  accus- 
ed. Defendant  through  counsel,  contended 
that  the  information  was  faulty,  and  did  not 
sufficiently  set  forth  the  crime  charged.  The 
crime  was  charged  in  the  language  of  the 
law.  This  court  has,  in  repeated  decisions, 
held  that  an  information  or  indictment  for 
an  offense  denounced  by  statute  should  be 
charged  In  the  words  of  the  statute.  There 
are  no  questions  of  law  before  us  which 
would  Justify  us  in  granting  relief  to  the  ac- 
cused. It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  affirmed.         digitized  by  VjUU^LC 
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(60  L*.  Ann.  644) 
DELAHOUSSAYE  t.  ADELINE  SUOAE- 
FAOTORY  00^  Limited. 
(No.  12,67fi.)i 
iBvprane  Oonrt  of  Louisiana.    March  7, 188&) 
Sals— liiABiLiTT  of  Pubchasbb. 
If«  in  the  attempted  performance  of  a  com- 
mntative  contract  to  transport  sugar  cane  from 
the  field  to  the  factory,  and  pay  the  purchase 
price  for  cane  agreed  upon,  the  cane  becomes 
sour  and  nnfit  for  ose,  caused  by  a  **freeze"  to 
which  the  cane  was  exposed,  owing  to  deficient 
means  of  transportation,  which  the  purchaser 
was  bound  to  furnish,  he  must  bear  the  loss  re- 
sulting from  the  freezing  temperature. 
(Syllabus  by  the  Oonrt.) 

Appeal  from  Jndicial  district  court,  pariah 
of  St  Mary;  A  C.  Allen,  Judge. 

Action  by  Rto6  F.  Delahonssaye  against 
the  Adeline  Sugar-Factory  0)mpany,  Limit- 
ed. Judgment  for  defendants,  and  plaintiff 
appeals.    Beversed. 

D.  Oaffery  &  Son  and  J.  Sully  Martel,  for 
appeUant  Philip  H.  MenU  and  Carroll  ft 
Carroll,  for  appelleea. 

MILLEB,  J.  The  plaintiff  takes  this  ap- 
peal  from  the  Judgment  against  him  denying 
damages  claimed  for  an  alleged  breach  by  de- 
fendants of  their  contract  to  purchase  the 
crop  of  cane  grown  on  plaintiff's,  plantation 
in  1894.  The  contract  stipulated  the  plain- 
tiff was  to  deliver  1,5<X>  tons,  of  2,000  pounds 
each,  of  good,  sound,  unfrozen  cane  at  de- 
fendants' factory,  by  the  Southern  Pacific 
Bailway  Company,  the  delivery  to  begin  Oc- 
tober 22d,  at  about  22  tons  per  day;  if  bad 
weather  prevented,  the  deficiency  to  be 
made  op  in  the  week;  the  defendante  to 
pay  80  cents  for  every  cent  prime  yellow 
clarified  sugar  sells  for  in  the  New  Orleans 
market,  and  an  additional  $1  per  ton  for  the 
bounty  if  paid  to  defendants.  The  testimo- 
ny shows  that  the  defendante  received  a 
large  portion  of  plaintiff's  crop  under  the 
contract,  but,  while  the  delivery  was  in 
progress,  there  came  a  '^freeze,"  on  the  25th 
December.  Defendante  continued  receiving 
np  to  the  12th  January,  when  they  declined 
taking  any  more  cane,  on  the  ground  it  had 
soured  by  reason  of  the  freeze  and  the  char- 
acter of  the  weather  that  followed.    At  that. 

time  there  were  left  in  the  field acres 

of  cane;  under  the  testimony,  equal  to  916 
tons.  The  plaintifir*s  contention  is  that  the 
written  contract  as  to  delivery  was  changed, 
and  the  defendants  assumed  the  obligation 
t»  furnish  the  cars  of  the  railroad  requisite 
to  carry  the  cane  from  Berard's  Switch, 
near,  we  infer,  to  plaintiff's  plantation,  to 
the  factory;  that,  if  the  freeze  injured  the 
cane,  the  loss  is  due  solely  to  defendante' 
failure  to  provide  the  required  number  of 
cars  for  the  transportetlon  from  Berard's, 
Switch  to  the  factory;  that  if  not  injured, 
as  he  eontends,  defendants,  under  their  con- 
tract, were  bound  to  receive  the  cane,  and 
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on  either  view  are  bound  to  pay  for  the  916 
tons.  The  defendante*  contention  is  their 
contract  was  not  modified,  and  hence  plain- 
tiff shows  no  compliance;  that  defendants 
received  all  his  cane  not  soured  by  the 
freeze,  and  are  not  bound  for  any  part  of 
that  for  which  payment  is  sought  in  this 
suit,  because  it  was  not  the  good,  sound,  un- 
frozen cane  required  by  the  contract 

The  plalntlflTs  contention  that  the  written 
contract  was  modified  as  to  the  mode  of  de- 
livery rests  upon  the  testimony  that,  prior 
to  any  delivery,  the  defendants  assumed  to 
furnish  the  cars.  The  plaintiff  and  another 
testify  that  one  of  the  defendants  '*took  It 
on  himself  to  do  so,"  one  of  the  witnesses 
going  more  into  details,  thus:  "I  say  pos- 
itively that  the  arrangement  was  that  Mr. 
Sprague,  one  of  the  defendante'  firm,  would 
furnish  the  cars;*'  Is  positive  he  said,  "The 
Adeline  Factory  will  furnish  you  six  cars  a 
day,-"  and  the  witness,  on  his  cross-exami- 
nation, repeate  that  Mr.  Sprague  said:  "You 
will  have  the  six  cars  a  day."  These  stete- 
ments,  made  to  plaintiff,  were  elicited  by 
the  expression  of  his  fear  that  the  cars 
would  not  be  furnished.  It  Is  urged  on  us 
that  the  statements  of  Mr.  Sprague  to  which 
the  witnesses  testify  were  in  a  roadside  con- 
versation; that  there  was  no  consideration 
to  change  a  written  contract  as  to  delivery, 
thereby  increasing  the  burden  to  the  defend- 
ants; and  it  is  sought  to  show  that  the 
statemente  referred  only  to  cribbing  the 
cars,  which  we  understand  to  be  furnishing 
the  labels  indicating  the  plantations  to 
which  the  cars  were  to  be  sent,  and  prepar- 
ing the  cars  to  receive  the  cane.  Whether 
the  stetemente  were  on  the  roadside  or 
any  other  place,  their  significance  we  think 
obvious,  and  on  that  significance  plaintiff 
acted.  It  is  Impressive,  too,  that  no  expla- 
nation or  contradiction  comes  from  Mr. 
Sprague.  The  cribbing,  we  gather  from 
Mr.  Oxnard's  testimony,  is  done  by  the  de- 
fendants after  the  cars  are  placed  at  their 
disposition  by  the  railroad  company,  and  is 
preliminary  to  sending  the  cars  to  the  des- 
tinations indicated  by  the  labels,  we  infer, 
the  defendante  furnish.  The  cribbing  and 
forwarding  the'  cars  to  the  polnte  where  the 
cane  is  to  be  delivered  for  transportation  to 
the  factory  are  closely  connected.  When 
cribbed,  the  cars  are  put  in  charge  of  the 
railroad  employes,  but  their  destination— L 
e.  where  to  be  carried  to  receive  the  cane- 
is  determined  by  defendants.  Substantially, 
we  think,  the  defendante  control  the  send- 
ing of  the  cars;  and  the  plaintiff  had  the 
right  to  depend  on  them  for  the  transporta- 
tion of  his  crop  to  the  factory.  If  we  pass 
from  this  view,  sustained,  we  think,  by  Bir. 
Sprague's  stetemente,  there  is,  in  our  view, 
strong  confirmation  in  the  course  of  the  busi- 
ness of  the  parties.  Besides  the  plalntiiTB 
crop,  the  defendante  had  agreed  to  purchase 
or  receive  the  cane  of  others.  It  Is  In  proof 
that  cars  cribbed  ^J ^^,^fl»/^K}f^ 
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er  points  on  the  railroad.  At  Berard's 
Switch,  cars  were  collected  to  receive  cane 
there,  purchased  from  various  parties.  All 
this  movement  of  cars,  we  s^ther  from  the 
record,  was  directed  by  defendants.  It  is 
no  answer  to  say  the  cars  belonged  to  the 
railroad  company.  They  were  put  at  the 
service  of  defendants.  Again,  when  plain- 
tiff became  impatient  because  of  the  delay  in 
transporting  his  cane,  it  was  to  the  defend- 
ants he  addressed  his  demands  for  cars.  If 
they  had  nothing  to  do  with  supplying  cars, 
their  response  would  have  been  to  that  ef- 
fect. On  the  contrary,  their  answer  accept- 
ed the  duty  Implied  by  the  call.  When,  la- 
ter, be  became  alarmed  for  the  preservation 
of  his  crop,  defendants  assured  him  they 
would  save  it  It  Is  urged  plaintiff  also 
■ought  the  railroad  ofBcials.  It  is  hnpres- 
sive  they  told  him  they  had  nothing  to  do 
with  the  matter,  if  we  read  the  testimony 
right  But  whatever  the  calls  on  the  rail- 
road company  does  not,  in  our  opinion,  de- 
tract from  the  import  of  his  demands  on  the 
defendants,  as  evincing  their  understanding 
as  well  as  his  appreciation  of  the  contract 
It  seems  to  us,  too,  that  Mr.  Oxnard's  testi- 
mony, referrhig  to  defendants'  relation  to 
transportation,  is  corroborative  of  our  con- 
clusion on  this  branch  of  the  case.  He  tes- 
tifies: ^When  we  had  agreed  to  furnish  the 
cars,  we  had  agreed  to  crate  a  certain  num- 
ber, which  would  be  used  for  that  switch 
p.  e. ,  Berard's].  Don't  remember  positively 
whether  it  was  IS;  It  might  have  been. 
Did  not  agree  to  any  specific  number  per 
day.  An  estimate  would  be  made  as  to  how 
many  would  be  crated.  Would  crate  that 
number,  and  reserve  them  for  that  service.'* 
It  seems  to  us  this  testimony  carries  but  one 
significance  as  to  the  burden  of  transporta- 
tion, and  puts  it  on  defendants.  It  is  in  evi- 
dence that  the  plaintiff  was  charged  with 
the  cost  of  the  transportation  deducted  by 
defendants  In  their  paypients  to  him  for 
cane.  That  would  seem  to  be  an  interpre- 
tation of  the  part  of  the  contract  as  to  de- 
livery at  the  factory,— that  is,  plaintiff  was 
to  bear  the  expense;  but  the  intercourse  with 
Mr.  Sprague,  the  testimony  of  Mr.  Oznard, 
and  the  course  of  business,  leads  us  to  the 
conviction  the  plaintiff  had  the  right  to  depend 
on  defendants  for  cars  for  transportation  of 
hlB  cane  to  the  factory.  We  do  not  think, 
to  avert  the  loss  of  the  cane  due  to  the  fail- 
ure to  furnish  cars,  the  defendants  are  now 
at  liberty  to  invoke  a  construction  differ- 
ent from  that  the  testimony  and  their  own 
conduct  places  on  their  obligations. 

The  defendants,  however,  insist  that  suffi- 
cient cars  were  placed  at  Berard's  Switch, 
and  it  was  plaintiff's  fault  the  cars  were 
not  in  requisition  to  carry  his  cane  before  It 
was  frozen.  In  this  connection  the  state- 
ment is  attributed  to  him,  in  effect,  that  he 
held  his  cane  back  to  give  the  small  plant- 
ers, from  whom  defendants  had  purchased,  a 
chance,  and  it  Is  Insisted  he  had  an  inter- 


ested motive  In  not  shipping  his  cane.  The 
testimony  of  the  plaintiff  is  he  made  no 
such  statement  with  reference  to  his  crop, 
the  subject  of  this  controversy.  We  do  not 
find  the  contention  of  defendants  supported. 
On  the  Issue  of  sufficient  transportation,  the 
current  of  the  testimony  Is  that  some  days 
during  the  period  that  should  have  been 
utilized  for  the  transportation,—!,  e.  be- 
fore the  cane  was  frozen,— no  cars  whatever 
were  supplied.  On  other  days  cars  came, 
but  not  enough,  and  at  no  period,  notwith- 
standing plaintiff's  demands,  were  cars  pro- 
vided adequate  to  carry  the  cane.  The  plain- 
tiff was  the  defendants'  agent  at  Berard's 
Switch  to  receive  and  send  forward  all  the 
cane  they  were  to  receive  at  that  point  The 
smaller  planters  had  equal  rights  to  use 
the  cars  for  the  transportation  of  their  cane. 
It  could  or  should  not  have  been  expected 
that  plaintiff  should  give  his  own  cane  any 
preference.  Had  he  done  that,  the  effect  of 
the  cold  that  it  Is  claimed  affected  his  crop 
would  have  fallen  on  the  smaller  planters, 
with  whom  defendants  had,  we  presume, 
the  same  contract  relations.  Be  that  as  ft 
may,  there  Is  no  basis  on  which  we  can  hold 
the  plaintiff  could  have  expedited  the  carry- 
ing of  his  cane  to  the  factory,  and  thus 
avoided  the  freezing  weather,  by  any  great- 
er use  of  the  cars  Intended  for  alL  The  re- 
sult of  the  whole  testimony  is  that  the  de- 
fendants had  to  receive  more  cane  at  Ber- 
ard's Switch  than  could  be  transported  in 
the  cars  they  furnished,  and  the  inevitable 
result  was  that  freezing  weather  came  be- 
fore they  could  complete  the  transportation. 
If  the  weather  unfitted  the  cane  for  use,  as 
they  contend,  all  the  crops  were  equally  ex- 
posed; and.  If  that  of  plaintiff  had  escaped 
by  preferring  his  cane  over  transporting  the 
crops  of  others,  others  would  have  suffered. 
We  do  not  find  he  could  have  saved  his  crop 
by  that  preference,  and  the  cars  appear  to 
have  been  used  to  the  best  end  practfcable 
under  the  circumstances. 

Again,  It  is  claimed  the  plaintiff  should 
have  windrowed  his  cane.  It  is  in  proof  that 
plaintiff  consulted  defendants  on  that  point 
It  seems  that  wlndrowlng  after  freezing  tem- 
perature is  not  always  adopted.  The  defend- 
ants stated  plaintiff  must  use  his  own  Judg- 
ment, but  they  would  not  windrow  their 
own  cane.  If,  as  we  hold,  it  was  the  de- 
fendants' obligation  to  transport  the  cane, 
and,  failing  in  this,  the  freezing  weather  oc- 
curred, which,  as  they  claimed,  destroyed 
the  cane,  in  our  opinion  they  cannot  escape 
liability  merely  because  plaintiff  did  not 
employ  a  measure  of  doubtful  necessity  or 
use,  and  which  defendants  themselves.  In 
the  exercise  of  their  best  judgment  did  not 
adopt  for  their  own  crop  in  the  same  locality. 

We  deem  unimportant  the  contention  that 
the  cane  was  unfitted  for  use  by  the  freez- 
ing temperature  to  which  it  was  subjected. 
If  the  obligation  to  transport  the  cane  to 
the  factory  was  on  defendants,  and  the  cane 
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perished  in  the  slow  performance  of  that  ob- 
ligation, they  should  bear  the  loss.  Their  re- 
fusal to  receive  the  cane  after  it  was  frozen 
entitled  plaintiff  to  sue  for  his  damages. 

The  defense  has  been  presented  mainly  on 
the  contentions  that  defendants  were  not 
bound  to  furnish  the  cars,  and,  if  bound, 
they  complied.  To  these  aspects  and  oth- 
ers we  have  given  attention.  We  think  de- 
fendants liable  for  the  cane  in  the  field  of  the 
quality  required  by  the  contract,  which  could 
have  been  transported  if  defendants  had  pro- 
vided the  cars,  and  which  has  been  lost  to 
plaintiff.  We  think  It  best  to  remand  the 
case  for  proof  of  that  loss.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  be  avoided  and 
reversed,  and  it  is  now  ordered,  adjudged, 
and  decreed  that  this  cause  be  remanded 
to  the  lower  court,  for  the  purpose  of  ascer- 
taining the  plaintiff's  loss,  as  stated  in  this 
opinion,  and  for  that  loss,  thus  ascertained, 
the  plaintiff  to  have  Judgment  against  de- 
fendants, with  costs. 


(50   La.   Ann.  6i2) 
LANDRY  ▼.  ADELINE  SUGAR-FACTORY 

CO.,  Limited.     (No.  12,675.) 
(Supreme  Court  of  Louisiana.    May  10,  1898.) 
AppSALr— DBrsoTiVB  Rkoord— Dismissal. 
Where  the  record  is  not  in  condition  to 
dose  the  controversy,  unless  there  is  manifest 
reason  for  a  different  course,  the  court,  in  tiie 
interest  of  all  parties,  will  remand  the  cause. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  St  Mary;  A.  C.  Allen,  Judge. 

Action  by  Ovlde  Landry  against  the  Adeline 
Sugar-Factory  Company,  Limited.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

D.  Caffery  &  Son  and  J.  Sully  Martel,  for 
appellant  Philip  H.  Mentz  and  Carroll  & 
Carroll,  for  appellee. 

MILLER,  J.  It  is  insilsted  this  case  depends 
upon,  and  is  supported  by,  the  same  proof 
that  is  applicable  to  the  demand  of  the  plain- 
tiff R6n6  F.  Delahoussaye  against  the  same 
defendant,  presented  on  the  appeal  Just  decid- 
ed. 23  South.  619.  The  suits  of  Delahoussaye 
and  the  plaintiff  Landry  were  brought  at  the 
same  time,  were  tried  together,  and  brought 
up  as  consolidated  in  one  record.  The  Judg- 
ment in  favor  of  Delahoussaye  is  based  upon 
testimony,  in  our  view,  exhibiting  the  modi- 
fication of  his  contract  with  defendant  Our 
examination  of  the  record  has  not  enabled  us 
to  reach  the  same  conclusion  as  to  the  con- 
tract of  Landry  made  after  the  communica- 
tions between  Delahoussaye  and  the  defend- 
ant, which  we  think,  with  other  facts,  show 
that  the  original  contract  between  Delahous- 
saye and  the  defendant  was  changed.  We 
reserve  our  opinion  on  the  point  whether  there 
is  the  same  basis  of  fact  to  hold  that  the 
plalntifTs  contract  was  modified.    It  strikes 


us  that  the  litigation  may  have  been  con- 
ducted on  the  theory  that  this  court  would 
consider  the  testimony  of  Delahoussaye,  as 
establishing  the  modification  of  the  contract 
asserted  by  him,  as  equally  applicable  to 
show  the  modification  of  Landry's  contract. 
On  tliat  point  we  are  not  dear.  We  have 
concluded  it  is  best  calculated  to  secure  the. 
rights  of  the  parties  to  remand  this  case,  that 
it  may  come  before  us  again  on  all  the  issues 
it  presents,  with  such  additional  testimony  as 
the  parties  may  deem  proper  to  offer.  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  Judgment  of  the  lower  court  be  avoided 
and  annulled,  and  that  this  suit  be  remanded 
to  the  lower  court  for  another  trial;  the  costs 
to  be  paid  by  appellee. 


(50  La.  Ann.  549) 

STATE  ex  rel.  HOHN  v.  FINNBGAN. 

Recorder.     (No.  12,580.) 

(Supreme  Court  of  Louisiana.    May  16,  188&) 

Assignation  Housbs— Evinuffca^Norios  or 

Charob. 
l.To  authorize  fines  under  the  ordinance 
against  the  keeping  of  houses  of  prostitution 
or  assignation,  there  must  be  proof  of  the  notice 
to  tlie  occupant,  given  by  the  mayor,  provided 
by  the  ordinance,  and  proof  of  the  use  of  the 
house  for  the  prohibited  purposes.  Flynn,  Dig. 
§  1081;  Minden  Corp.  v.  Silverstein,  86  La. 
Ann.  913;  State  v.  Mack,  6  South.  808,  41  La. 
Ann.  1081. 

2.  Hence,  when  such  fines  have  been  imposed, 
with  no  proof  of  the  prohibited  use,  and  onlv  on 
proof  of  the  notice,  and  the  relator  has  been 
denied  the  right  to  offer  witnesses  that  she 
claims  would  disprove  the  charge  against  her, 
the  sentence  of  the  recorder,  imposing  the  fines, 
must  be  set  aside.  Const,  art.  90;  Oode  Prac. 
art  857. 

3.  The  court  again  aflirms  that  charges  be- 
fore recorders  for  violations  of  the  laws  or  or- 
dinances do  not  require  the  precision  of  in- 
dictments, but  reasonable  notice  of  the  charges 
is  all  tliat  is  required.  Horr  &  B.  Mun.  Ord. 
p.  145,  S  172;  State  v.  Dunbar,  0  South.  481,  43 
La.  Ann.  836;  State  v.  Baker,  10  South.  405,  44 
La.  Ann.  79. 

(Syllabus  by  the  Court) 

Application  for  writs  of  certiorari  and  prohi- 
bition by  the  state,  on  the  relation  of  Mrs. 
Louisa  Hohn,  against  Bdward  Finnegan,  re- 
corder of  the  First  district,  to  review  a  sen- 
tence against  her.    Sentence  set  aside. 

Oliver  B.  Sansum,  for  relatrlx.  James  J. 
McLoughlln,  As8t  City  Atty.,  and  Samuel  L. 
Gllmore,  City  Atty.,  for  respondent 

MILLER,  J.  The  relatrlx  seeks,  by  the 
writs  of  certiorari  and  prohibition,  to  review 
proceedings  before  the  recorder  of  the  First 
district  resulting  in  his  sentence  that  relatrlx 
pay  fines  for  violating  the  city  ordinances  pro- 
hibiting assignation  houses.  With  other  alle- 
gations unnecessary  to  be  considered,  the  re- 
latrlx charges,  in  effect,  that  she  was  con- 
demned with  no  sufficient  notice  of  the  charge, 
and  with  no  proof  required  or  administered, 
under  the  view  of  the  recorder,  of  the  ordi- 
nance under  which  he  claims  to  have  acted. 
In  proceedings  before  the  recorder  for  viola- 
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tioD  of  ordinances,  It  Is  not  essential  that  the 
rules  should  be  observed  with  reference  to 
the  structure  of  Indictments.  It  suffices  that 
the  affidavit  on  which  the  proceedings  are 
based  should  with  reasonable  certainty  specify 
the  offense.  In  this  case  the  affidavit  char- 
ges the  violation  of  the  ordinance  (giving  its 
•number)  relating  to  houses  of  prostitution  and 
assignation,  and  the  dates  when  the  viola- 
tions occurred  are  stated.  The  affidavit  would 
have  been  in  better  form  If  the  relatrlx  had 
been  charged  with  keeping  a  house  of  the 
character  prohibited  by  the  ordinance.  No 
greater  particularity  could  be  deemed  required 
when  the  use  of  the  house  for  the  purposes  of 
prostitution  and  assignation  is  the  offense. 
We  think  the  affidavit  conveyed  with  suffi- 
cient certainty  the  notice  of  the  charge.  Horr 
&  B.  Mun.  Ord.  p.  145.  §  172;  State  v.  Mack, 
41  La.  Ann.  1081,  6  South.  806;  State  t.  Dun- 
bar, 43  La.  Ann.  836,  9  South.  481. 

The  more  serious  complaint  of  the  relatrlx 
is  that  she  was  sentenced  without  any  proof, 
save  of  notice  given  by  the  mayor  to  remove 
from  her  premises.  This  furnishes  the  basis 
of  the  argument  that  relatrlx  has  been  sen- 
tenced, not  for  keeping  an  assignation  house, 
but  for  noncompliance  with  the  order  of  the 
mayor;  and  the  construction  of  the  ordinance 
that  authorizes  sentence  on  mere  proof  of  the 
notice  and  noncompliance,  the  relatrlx  insists, 
makes  the  ordinance  exceed  the  power  con- 
ferred by  the  charter  on  the  council,  and  also 
brings  the  ordinance  In  plain  conflict  with 
the  constitutional  guaranties  of  the  rights  of 
/persons  and  property.  The  ordinance  pro- 
fides  that  whenever  a  house  of  prostitution 
or  assignation  becomes  dangerous  to  public 
raorals,  from  the  manner  it  Is  conducted,  or 
'Jie  character  of  the  neighborhood,  and  the 
mayor  is  Informed  of  it.  It  shall  be  his  duty 
CO  give  notice  to  the  occupant  of  the  house 
to  remove;  and  for  the  offense  of  keeping  the 
house,  and  for  each  day's  persistence  In  that 
use,  after  receiving  the  notice,  the  ordinance 
imposes  a  fine.  Flynn,  Dig.  art  1081.  It 
appears  that  the  relatrlx.  In  previous  proceed* 
ings  before  the  recorder,  was  fined,  and  then 
brought  the  case  before  us  on  a  certiorari, 
but  the  record  disclosed  no  basis  for  us  to 
review  the  proceeding.  She  was  again  fined, 
and  that  case  was  brought  here  by  appeal, 
presenting  no  ground  for  reversal,  under  the 
limited  jurisdiction  we  have  on  appeals  in 
this  class  of  cases.  From  the  subsequent 
sentence  for  22  days  of  persistent  use  of  the 
house  for  the  forbidden  purposes  the  relatrlx 
seeks  relief  by  the  writ  of  certiorari,  bringing 
up  the  record  now  before  us.  The  allegation 
in  the  petition  is  that  the  fines  for  22  days 
(that  is,  ^  for  each  day)  were  Imposed  on  no 
proof  of  that  use,  and  that  no  witness  was 
offered  to  show  any  such  use  since  the  notice 
of  the  mayor;  and,  as  we  understand  the  peti- 
tion and  argument,  the  recorder  declined  to 
hear  testimony  that  there  had  been  no  such 
use,  and  the  sentences  were  imposed  solely 
on  proof  of  the  notice  given  about  two  months 


before  the  sentence  now  under  review  was 
imposed.  Our  examination  of  the  record  sent 
here  under  the  certiorari .  exhibits  no  proof 
of  any  use  since  the  notice,  though  there  is 
the  offer  in  evidence  of  the  record  of  the  pros- 
ecution before  the  recorder  on  the  previous 
occasion  when  the  relatrlx  was  fined.  The 
case  then  presents  the  question  whether  the 
fines  in  question  can  be  Imposed  on  proof 
merely  of  the  mayor's  notice,  and  whether 
the  relatrlx  was  not  entitled  to  offer  witnesses 
to  show  no  prohibited  use  after  the  notice. 
Under  this  ordinance  the  use  of  the  house 
for  the  purposes  specified  Is  the  offense,  not 
the  failure  to  obey  the  mayor's  notice.  No 
fine  can  be  Imposed,  It  is  true,  without  proof 
of  the  mayor's  notice,  but  it  is  equally  true 
that  the  keeping  of  the  house  for  the  prohib- 
ited purposes  must  also  be  proved.  Were  It 
otherwise,  the  mayor's  notice  would  be  con- 
clusive of  the  offense.  No  such  construction 
can  be  admitted,  consistently  with  the  pro- 
tection the  constitution  affords  to  the  rights 
of  property.  Oonst  art  6;  Minden  Corp.  v. 
Silversteln,  36  La.  Ann.  913;  State  v.  Mack, 
41  La.  Ann.  1081,  6  South.  806.  It  is  quite 
true  that  the  use  of  the  house  for  the  purposes 
forbidden  by  the  ordinance,  once  proved,  is 
presumed  to  continue  until  disproved.  But 
the  difficulty  in  this  case  is  that  no  proof 
whatever  of  the  use  was  administered,  and 
proof  claimed  to  negative  that  use  since  the 
notice  was  excluded.  The  sentence  without 
proof,  and  the  refusal  to  hear  relatrix's  wit- 
nesses, authorize  the  relief  claimed  on  the 
present  application.  Ck)nst  art.  90;  Code 
Prac.  art  857.  It  Is  therefore  ordered,  ad- 
judged, and  decreed  that  the  sentence  impos- 
ing the  fines  of  $110,  the  subject  of  this  llOga- 
tlon,  be  annulled,  and  set  aside,  without 
prejudice  to  the  right  of  the  city  to  seek  thdr 
recovery  in  another  prosecution,  to  be  con- 
ducted in  accordance  with  the  views  herein 
expressed;  the  costs  of  these  proceedings  to 
be  paid  by  respondent 


(60  La.  Ann.  n»> 
STATE  V.  MADISON.     (No.  12.819.) 
(Supreme  Oourt  of  Louisiana.     May  16,  1898.) 
Criminal  La.w  — Absent  Witness— Dbpositioxs 

BBFOUB  Ck>UMITTIN0  MaOISTRATB. 

If  a  witness  resides  in  the  state  of  Missis- 
sippi, and  personal  service  of  a  summons  can- 
not, after  due  diligence  has  been  exercised,  be 
made  upon  him,  the  depositions  taken  before 
the  committing  magistrate  may  be  introduced 
in  evidence  on  the  part  of  the  state. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Assumption;   Walter  Guion,  Judge. 

Sandy  Madison  was  convicted  of  assault 
with  intent  to  commit  robbery,  and  he  ap- 
peals.   Affirmed. 

John  Marks,  for  appellant  Milton  J.  Cun- 
ningham, Atty.  Gen.,   and  G.  A.  Gondran, 

Dist  Atty..  for  the  State.    , ,    (^1-1.  .. 
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STATE  y.  MADISON. 


WATKtNS,  J.  On  Infonnatlon,  the  de- 
fendant was  charged  with  having  commit- 
ted the  crime  of  robbery,  by  putting  Alex- 
ander Green  in  bodily  fear,  by  making  an 
assault  upon  him,  and  taking  from  him,  by 
force,  the  sum  of  $12  in  money,  and  steal- 
ing and  carrying  same  away,  and  the  jury 
returned  a  verdict  of  "guilty  of  assault  with 
intent  to  commit  robbery";  and  from  a  judg- 
ment and  sentence  to  Imprisonment  at  hard 
labor  in  the  state  penitentiary,  he  prose- 
cutes this  appeal. 

1.  The  first  bill  of  exceptions  relates  to  the 
admission  in  evidence  on  the  part  of  the 
prosecution  of  certain  written  testimony  of 
the  prosecuting  witness,  Alexander  Green, 
which  had  been  taken  on  the  preliminary 
examination;  same  having  been  offered  in 
connection  with  a  summons  which  had  been 
issued  for  the  witness,  and  the  sherilTs  re- 
turn thereon  indorsed  showing  that  said 
witness  could  not  be  found  in  the  parish, 
and  that  his  domicile  was  In  the  state  of 
Mississippi.  The  contention  of  counsel  for 
the  defendant,  In  his  bill  of  exceptions,  is 
that  the  inquiry  of  the  sheriff  disclosed  that 
the  witness  had  been  seen  at  DonaldsonviUe, 
in  an  adjoining  parish,  about  one  week  pre- 
vious, and  that  It  had  been  reported  that  he 
had  a  residence  in  an  adjoining  parish,  and 
that  in  consequence  thereof  the  state  had 
not  laid  a  proper  or  sufficient  basis  for  the 
introduction  of  secondary  evidence;  that  he 
had  a  constitutional  right  to  have  the  wit- 
nesses for  the  prosecution  confront  him; 
and  that  this  privilege  could  not  be  legally 
denied  him,  under  the  circumstances  relat- 
ed. The  trial  judge  assigns,  among  others, 
the  following  reasons  for  overruling  the  de- 
fendant's objection,  viz.:  That,  before  offer- 
ing the  testimony  taken  before  him,  sitting  as 
a  committing  magistrate,  proof  was  made 
that  the  deputy  sheriff  to  whom  a  summons 
had  been  delivered  for  said  witness  "had  in- 
quired diligently  for  [him],  and  had  not 
been  able  to  find  him,  he  being  then  a  resi- 
dent of  the  state  of  Mississippi,"  etc.,  though 
there  was  a  rumor  extant  that  he  had  been 
recently  seen  in  an  adjoining  parish,  a  week 
previous  to  the  trial;  that  "considering  the 
fact  that  the  witness  Alex.  Green  was  not  a 
resident  of  Assumption  parish,  but  of  the 
state  of  Mississippi,  and  that  he  was  only 
temporarily  In  the  parish  where  the  crime 
charged  was  committed,"  and  that  due  dili- 
gence had  been  shown  on  the  part  of  the 
sheriff  in  searching  for  him  in  the  parish  of 
Assumption,  he  regarded  the  testimony  ad- 
missible. It  thus  appears  that  the  witness  in 
question  resided  in  the  state  of  Mississippi 
(that  is  to  say,  beyond  the  realm,  and  the 
jurisdiction  of  the  court),  and  that  at  the 
time  of  the  trial  he  was  out  of  reach  of  the 
process  of  the  court.  The  statement  of  the 
trial  judge  is  that  due  diligence  had  been 
shown  on  the  part  of  the  sheriff  In  making 
search  for  the  witness  in  the  parish  of  As- 
sumption, and  there  is  nothing  to  show  that 


there  was  any  truth  In  thie  rumor  that  he  had 
been  theretofore  recently  seen  In  the  ad- 
joining parish  of  Ascension.  On  this  show- 
ing, we  think  It  evident  that  the  judge  cor- 
rectly admitted  the  evidence.  The  law  nei- 
ther contemplates  nor  requires  the  per- 
formance of  a  vain  thing;  and  as  it  is  shown 
that  the  witness  resided  in  the  state  of  Mis- 
sissippi, the  process  of  the  court  could  not 
reach  him,— thus  presenting  an  exception  to 
the  constitutional  requirement  relied  upon. 
2.  The  second  bill  relates  to  the  portion 
of  the  charge  of  the  trial  judge  to  the  ef- 
fect that,  on  a  trial  for  the  perpetration  of 
the  crime  of  robbery,  it  was  legal  and  com- 
petent for  the  jury  to  bring  in  a  verdict  of 
"Guilty  of  assault  with  intent  to  commit 
robbery."  The  record  shows  that.  In  keep- 
ing with  that  instruction,  the  jury  so  found, 
and  returned  their  verdict  In  that  exact  form 
of  words.  Counsel  for  defendant  contends 
"that  the  jury  could  not  find  accused  guilty 
of  a  greater  offense  than  that  charged  in  the 
indictment,  and  that  assault  with  intent  to 
commit  robbery  was  a  greater  offense,  under 
Act  No.  58  of  1896,"  than  robbery,  as  de- 
nounced by  the  provisions  of  the  Revised 
Statutes.  A  comparison  must  be  made  of  the 
statutes,  In  order  to  determine  the  correct- 
ness of  this  contention*  The  Revised  Stat- 
utes declare  that  whoever  shall  commit  the 
crime  of  robbery  shall,  on  conviction,  suffer 
imprisonment  at  hard  labor  not  more  than 
14  years.  Section  80B.  It  further  provides 
that,  "if  upon  the  trial  of  any  person  upon 
an  indictment  for  robbery,  it  shall  appear  to 
the  jury  upon  the  evidence,  that  the  defend- 
ant did  not  commit  the  crime  of  robbery,  but 
that  he  did  commit  an  assault  with  intent 
to  rob,  the  defendant  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the 
jury  shall  be  at  liberty  to  return  as  their 
verdict,  that  the  defendant  is  guilty  of  an 
assault  with  intent  to  rob,  and  thereupon 
such  defendant  shall  be  liable  to  be  punished 
in  the  same  manner  as  If  he  had  been  con- 
victed upon  an  Indictment  for  feloniously  as- 
saulting with  intent  to  rob,"  etc.  Section 
1053.  Those  statutes  seem  plain  enough, 
and  the  charge  of  the  judge  and  the  ver- 
dict of  the  jury  are  in  exact  conformity 
therewith;  but  counsel  cites,  and  very  much 
relies  upon,  the  prqylsions  of  Act  No.  59  of 
1896,  as  having  repealed,  by  implication,  the 
latter  section.  Let  us  see.  The  act  referred 
to  in  terms  amends  section  792  of  the  Revis- 
ed Statutes,  and  makes  no  reference  to  sec- 
tion 1053.  The  former  provides  that  "who- 
ever shall  assault  another  by  willfully  shoot- 
ing at  him,  or  with  Intent  to  commit  mur- 
der, rape,  or  robbery,  shall,  on  conviction 
thereof,  be  imprisoned  at  hard  labor,  not  ex- 
ceeding two  years";  and  the  only  change  made 
therein  by  the  act  of  1896,  is  to  extend  the 
maxhnum  imprisonment  to  20  years.  In  State 
V.  White,  49  La.  Ann.  127,  21  South.  141,  we 
had  before  us  the  question  of  the  Implied  re- 
peal  of  Rev.  St.  J  %iJ)/ecf^y*l3S*7«§^- 
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clined  to  so  hold.  We  adhere  to  that  ruling. 
See,  also,  State  v.  Jonas,  48  La.  Ann.  1570, 
21  South.  1028;  State  v.  Shelby,  48  La.  Ann. 
1518,  21  South.  1029;  State  v.  Young,  49  La. 
Ann.  70,  21  South.  142.  As  Rev.  St.  §  1053, 
has  not  been  repealed  by  the  passage  of  the 
act  of  1896,  its  provisions  are  enforceable, 
and  must  remain  as  a  guide  for  judges  and 
Juries,  notwithstanding  it  may  be  conceded, 
for  the  argument,  that  the  effect  of  the  act 
of  1896  is  to  make  an  assault  with  intent  to 
rob  a  greater  offense  than  robbery,  though 
we  are  of  the  opinion  that  such  Is  not  a  nec- 
essary or  logical  conclusion.  The  result  of 
our  having  thus  concluded  is  to  sustain  the 
judge's  charge. 

8.  The  two  remaining  bills  of  exceptions 
merely  state  the  two  foregoing  propositions 
in  the  form  of  a  motion  for  a  new  trial  and 
in  arrest  of  judgment;  antl,  such  being  the 
case^  the  foregoing  reasons  are  strictly  ap- 
plicable thereto.    Judgment  affirmed* 
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DIONNB  V.  NEW  IBERLI.  REPINING  & 
PLANTING  ASS'N.     (No.  12,469.)i 
(Supreme  (3oart  of  Louisiana.     Feb.  23,  1898.) 
Contract— Construction— Public  Policy. 
A  contract  which   contains  a  stipulation 
to  the  effect  that  the  obligor  guaranties  the 
trade  of  his  laborers  and  lessees  to  the  tenant 
of  his  storehouse,  so  far    as  he  is  able  to  con- 
trol the  same,  is  not  an  agreement  to  coerce 
the  laborers  and  lessees  to  purchase  goods  from 
the  proprietors  of  the  store;  hence  such  a  con- 
tract is  not  contra  bonos  mores. 
(Syllabns  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Iberia;  Felix  Voorhies,  Judge. 

Action  by  Ernest  DIonne  against  the  New 
Iberia  Refining  &  Planting  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Foster  &  Broussard,  Thomas  H.  Thorpe,  and 
Andrew  Thorpe,  for  appellant  Walter  J. 
Burke,  for  appellee. 

WATKINS,  J.  Plaintiff  alleges  that  dur- 
ing the  year  1894  he.  was  solicited  by  the 
defendant  corporation,  represented  by  Wil- 
liam Taylor  as  Its  authorized  agent,  to  go 
upon  the  Morbihan  plantation,  in  the  parish 
of  Iberia,  of  which  it  was  owner,  and  then 
in  cultivation,  and  to  open  a  store  thereupon, 
''as  a  convenience  to  the  laborers  and  others 
on  said  plantation";  that  he  yielded  to  its 
request,  and  accepted  a  lease  of  a  storehouse 
on  said  plantation.  And  in  the  written  con- 
tract of  lease  is  the  following  stipulation, 
viz.:  "The  lessor  will  guaranty  the  payment 
of  all  accounts  made  by  their  employes  in  the 
store  with  theh:  knowledge  and  consent,  to 
the  extent  of  wages  due  them,  and  further 
guaranty  the  trade  of  their  lessees  and  labor, 
in  so  far  as  they  are  able  to  control  same, 
and  the  payment  of  all  accounts  contracted 

i  Rehearing  denied  May  20,  1898. 


by  them.**  The  original  lease  was  signed  by 
the  defendant  company,  represented  by  Wil- 
liam R.  Taylor  as  manager,  accepted  by  the 
plaintiff,  and  their  signatures  were  attested 
by  two  witnesses;  and  the  clause  above  quot- 
ed and  relied  upon  is  indorsed  thereon  as  a 
marginal  note,  and  signed  in  like  mannef. 
The  representations  of  tbe  plaintiff  are  that 
the  defendant  had  in  its  employ  a  large  num- 
ber of  laborers  on  said  plantation  during  the 
years  1894  and  1895,  while  the  lease  was  in 
force,  to  whom  he  sold  merchandise  and 
made  advances^  and  that,  when  living  up  to 
its  contract,  the  association  was  in  the  habit 
of  deducting  from  the  wages  of  laborers  and 
employes  the  amount  of  thehr  store  accounts; 
"still  in  many  cases.  ^  ^  *  It  failed  to  de- 
duct the  amount  due  him,  and  caused  him 
to  lose  the  collection  of  these  various  amounts 
due  him  from  the  various  parties  whose 
names,  and  the  amounts  which  each  respec- 
tively owes,  are  set  forth  in  a  statement  an- 
nexed," etc.,  aggregating  $195.  He  further 
represents  that  during  the  continuance  of  his 
lease  the  defendant  collected  from  the  various 
laborers  and  employes  on  said  plantation  vari- 
ous sums  due  him  by  said  laborers  and  em- 
ployes for  merchandise  sold  and  advances 
made,  aggregating  $1,000,  and  has  failed  to 
pay  over  or  account  for  same.  He  further 
represents  that  not  only  the  said  association 
did  not  secure  to  him  the  trade  of  its  labor- 
ers and  employes  as  it  guarantied  to  do,  but, 
on  the  contrary,  it  encouraged  the  tenants  to 
open  competition  with  him  in  his  business, 
by  encouraging  their  laborers  and  employes 
to  purchase  merchandise  from  other  persons, 
and  that  this  competition  caused  him  a  loss 
of  $2,000,  which  the  defendant  association 
owes  him  under  its  contract  He  avers  full 
compliance  with  aU  the  terms  of  his  con- 
tract, and  that  he  placed  defendant  in  mora 
before  the  institution  of  suit;  and  his  prayer 
Is  for  judgment  for  the  three  several  sums 
demanded,  aggregating  $3,195,  with  legal  in- 
terest To  the  petition  are  annexed  Lists  A« 
B,  and  (3,  on  which  are  given  the  names  of 
the  defendant's  laborers,  and  the  amounts  of 
their  accounts,  on  which  the  plaintiff's  de- 
mands are  founded.  The  defendant's  answer 
is  a  general  denial.  After  considerable  testi- 
mony had  been  taken,  and  much  difficulty 
having  been  experienced  in  establishing  cer- 
tain facts,  plaintifTs  counsel  tendered  and 
filed,  over  the  defendant's  objections,  a  sup- 
plemental petition,  and  thereto  annexed  in- 
terrogatories, on  facts  and  articles,  to  the 
vice  president  of  the  defendant  company; 
and  the  defendant's  counsel  filed  an  answer, 
and  set  out  several  objections,  viz.:  (1)  That 
the  petition  came  too  late;  (2)  that  the  ma- 
teriality of  the  testimony  Is  not  alleged;  (3) 
that  there  is  no  affidavit  attached  to  the  mo- 
tion; (4)  that  the  interrogatories  propounded 
are  hnmaterial  to  the  issue.  On  the  conclu- 
sion of  the  trial,  the  judge  a  quo  assigned 
the  following  reasons  for  his  judgement  viz.: 
''The  court  finds  that  this  case  is  predicated 
Digitized  by  VjUi^V  LC 
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on  a  written  contract  of  lease  entered  into 
between  the  plaintiff,  on  the  one  side,  and 
Wm.  R.  Taylor,  acting  as  the  agent  of  the 
defendant  corporation,  on  the  other  side.  The 
court  is  of  opinion  that  the  right  and  power 
of  Wm.  R.  Taylor  to  make  this  agreement 
has  been  satisfactorily  shown,  and  that  the 
contract  has  been  ratified  by  the  silent  ac- 
qniescence,  by  the  acts  and  admissions,  of 
the  president  and  other  accredited  agents  of 
the  defendant  corporation,  as  well  as  their 
business  relations  with  the  plalntiflF.  The 
court  considers  as  not  written  that  part  of 
the  contract  wherein  the  defendant  binds  it- 
self to  coerce  Its  laborers  to  purchase  from 
the  plaintiff;  belleying  that  part  of  the  con- 
tract to  be  against  public  morals  and  public 
policy,  and  not  enforceable.  The  court  is  of 
opinion  that  the  accounts  designated  on  Lists 
B  and  0,  amounting  to  a  total  of  ^55.22,  are 
due  the  plaJntiff  by  the  defendant  corpora- 
tion, and  must  be  paid.  The  evidence  re- 
garding accounts  carried  on  List  A  is  not  sat- 
isfactory, and  plaintifTs  demand  for  the 
amount  represented  by  it  must  be  denied. 
The  court  is  of  opinion  that  no  damages  can 
be  awarded,  as  none  have  been  proven.''  On 
this  statement  the  court  pronounced  judgment 
in  favor  of  the  plaintiff  for  the  sum  of  ^65.- 
22,  with  legal  Interest  from  Judicial  demand; 
and  from  that  Judgment  the  defendant  prose* 
cutes  this  appeal. 

In  this  court  the  plaintiff  and  appellee  has 
filed  no  answer  to  the  appeal,  nor  requested 
any  amendment  of  the  Judgment  which  is  ap- 
pealed from;  hence  the  only  question  Is 
whether  the  Judgment  shall  be  affirmed  as  it 
stands,  or  reduced.  It  cannot  be  increased, 
and  List  A  and  the  plaintiffs  demand  for  dam- 
ages are  not  before  us  at  all.  The  argument 
in  the  brief  of  defendant's  counsel  is  chiefiy 
directed  to  the  two  propositions:  (1)  That 
the  authority  of  William  R.  Taylor  In  signing; 
the  act  of  lease  to  the  plaintiff  is  not  fully 
and  satisfactorily  shown;  (2)  that  a  contract 
which  is  Illegal  in  respect  to  one  of  several 
considerations  is  illegal  as  to  the  whole.  The 
record  discloses  that  the  first  proposition  was 
the  subject  of  much  controversy  during  the 
progress  of  the  trial,  and  this  resulted  in  a 
great  number  and  variety  of  objections  being 
reserved;  but,  upon  a  fair  consideration  of 
the  whole  evidence,  they  have  disappeared 
altogether.  Conceding  the  law  to  be  on  the 
second  proposition  as  claimed  by  counsel,  for 
the  purpose  of  the  argument  we  must  say 
that  we  are  disinclined  to  consider  the  clause 
•f  the  contract  referred  to  by  the  district 
Judge  as  one  binding  it  '^to  coerce  its  laborers 
to  purchase  from  the  plaintiff,"  and  therefore 
not  a  contract  contra  bonos  mores.  The 
clause  is  in  these  words,  viz.:  "And  further 
guaranty  the  trade  of  their  lessees  and  labor, 
In  so  far  as  they  are  able  to  control  same," 
etc.  We  do  not  construe  that  phraseology  as 
mtimatlng,  even,  the  employment  of  force. 
The  corporation  had  a  perfect  legal  right  to 
guaranty  the  trade  of  the  lessees  and  laborers^ 
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as  far  as  it  was  able.  In  this  view  of  the 
contract,  the  law  dted  and  relied  upon  by 
the  defendant's  counsel  is  not  applicable;  but 
it  cannot  benefit  the  plaintiff,  by  entitling  him 
to  an  increase  of  the  Judgment,  as  he  prayed 
for  no  amendment  of  it  An  attentive  exam- 
ination of  the  case  has  satisfied  us  that  the 
Judgment  appealed  from  has  done  substan- 
tially Justice  between  the  parties.  Judgment 
affirmed. 

BRBAUX,  J^  eoncurs  in  the  decree. 


(75  Hits.  9U) 
STATE  V.  GBAWLET. 
(Supreme  Court  of  Mississippi.    June  t,  1808.) 
Sals  or  Hard  Cidsb— Liosksb. 
Under  Laws  1898,  p.  17,  c.  5,  §  43,  re- 
qulrlDg  dealers  in  cider,  except  pure  apple  cider 
of  domestic  growth,  to  obtain  a  license,  it  is 
onlawfnl  to  sell  hard  cider,  made  of  fermented 
apple  Juice,  without  a  license. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; F.  A«  Montgomery,  Judge. 

W.  A.  Crawley  was  Indicted  for  selling  In- 
toxicating liquor  without  a  license,  and,  on 
being  tried  by  the  court  without  a  Jury,  he 
was  acquitted,  and  the  state  appeals.  Re- 
versed. 

Wiley  N.  Nash,  Atty.  Oen.,  for  the  State. 
Cooper  &  Waddell,  for  appellee. 

TBRRAL,  J.  In  the  prohibition  county  of 
Coahoma,  at  the  April  term,  1898,  of  the 
circuit  court  of  said  county,  Crawley  was  in- 
dicted for  selling  intoxicating  liquors.  There 
was  but  a  single  count  in  the  indictment,  and 
it  charged  that  Crawley  on  the  4th  day  of 
April,  1898,  in  said  county,  '*did  then  and 
there  sell  vinous,  alcoholic,  malt,  Intoxicating, 
and  spirituous  liquors,  without  any  author- 
ity so  to  do,  against,"  etc  A  Jury  was 
waived,  and  by  agreement  the  case  was 
tried  by  the  Judge,  whereupon  It  was  admit- 
ted that  the  defendant,  Crawley,  had  sold 
in  said  county,  at  the  time  alleged,  a  bottle 
of  hard  cider,  made  from  the  fermented  Juice 
of  the  apple,  and  containing  from  2^  to  5  per 
cent,  of  alcohol,  and  that  it  was  sold  as  a 
beverage.  A  verdict  and  Judgment  being 
given  for  the  defendant,  the  state  appeals 
from  the  decision  of  the  court  adjudging  said 
sale  to  be  legal. 

The  act  of  February  11, 1898  (Laws  1898,  p. 
17,  c.  5,  §  43),  levied  a  privilege  tax  of  $500 
on  each  dealer  in  cider,  except  pure  apple 
cider  of  domestic  growth;  and  the  question 
is  whether  alcoholic  cider  from  fermentation 
Is  included  in  the  phrase  "pure  apple  cider." 
Cider  is  taxed,  except  pure  apple  cider  of 
domestic  growth.  That  pure  apple  elder,  in 
the  legishitive  mind,  is  something  different 
from  cider  to  be  taxed,  is  quite  plain.  Leg- 
islatures, as  well  as  courts,  take  notice  of 
matters  of  common  knowledge;  and  the  cus* 
tom  of  our  farmers  of  selling  sweet  apple 
elder  in  the  summer  and  fall  was  well  known 
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to  them,  as  well  as  that  the  character  of 
such  drink  was  pleasant,  wholesome,  and 
unlntozlcatlng.  This  domestic  cider  is  gen- 
eraUy,  probably  always,  sweet  and  unfer- 
mented,  and  the  legislature  intended  that 
cider  not  of  domestic  growth  should  be  con- 
clusively presumed  to  be  fermented  or  al- 
coholic cider.  The  legislature  was  dealing 
in  measures  to  exclude  alcoholic  drinks,  and 
it  could  not  have  intended  to  legalize  the 
sale  of  alcoholic  cider;  and,  while  the  pur- 
pose of  the  legislature  might  have  been  ex- 
pressed in  less  doubtful  terms,  we  feel  con- 
strained to  hold  that  the  sale  of  hard  cider 
is  illegal  in  prohibition  counties,  and  in  other 
counties  it  requires  a  license  tax  of  $500.  We 
think  that  the  defendant  should  hare  been 
convicted  upon  the  evidence  before  the  court 


(76    Miss.    198) 

POLLOGK  et  al.  v.  SIMMONS  et  aJ. 
(Supreme  Oourt  of  Mississippi.  June  ^  1898.) 
Bills  and  Notes— Bona  Fioi  Purchaseks. 
A  debtor  sold  bis  stock  to  a  creditor,  and  In 
part  payment  took  the  creditor's  indiyidual 
notes,  one  of  which  he  assigned  in  part  payment 
of  a  debt  due  by  him  as  guardian,  and  tiie  other 
in  liquidation  of  a  note  he  owed.  The  purchas- 
ing creditor  knew  of  the  assignment  of  the 
notes,  and  extinguished  the  one  given  in  pay- 
ment of  the  guardianship  debt  by  giving  a  note 
direct  to  the  assignee  thereof.  Edd^  that  the 
assignees  were  bona  fide  holders. 

Appeal  from  chancery  court,  Prentiss  coun- 
ty;  Baxter  McFarland,  Chancellor. 

Suit  by  Pollock  &  Bemheimer  and  others 
against  Simmons  Bros,  and  others.  There 
was  a  decree  for  defendants,  and  plaintiffs 
appeaL    Affirmed. 

Blair  &  Anderson  and  McWillle  &  Thomp- 
son, for  appellants.  B.  A.  P.  Selman  and 
Brame  &  Alexander,  for  appellees. 

TEHIRAL,  J.  A.  F.  and  B.  F.  Simmons,  en- 
gaged as  partners  in  the  mercantile  busi- 
ness at  BooneviUe,  and  owning  a  stbck  of 
goods,  wares,  and  merchandise  of  about  $7,- 
000  in  value,  and  being  largely  indebted  be- 
yond their  ability  to  pay,  and  being  pressed 
by  S.  M.  Bamett  for  a  debt  due  him,  as  well 
as  on  one  for  which  he  was  their  security 
at  the  Tupelo  National  Bank,  on  the  15th 
day  of  October,  1893,  sold  their  said  stock  of 
goods  to  S.  M.  Bamett  at  71  cents  on  the 
dollar  of  the  cost  price.  In  settlement  of 
the  purchase  price  of  the  said  stock  of  mer- 
chandise, Barnett  paid  Simmons  Bros.  $840 
cash;  gave  them  an  acquittance  of  a  debt 
of  $758.22  due  him;  agreed  to  pay,  and  did 
pay  before  the  bill  was  filed  in  this  cause, 
for  Simmons  Bros.,  to  their  creditors,  debts 
n  mounting  to  about  $1,402.99;  and  for  the  re- 
mainder of  the  purchase  price  of  said  stock 
of  goods  Bamett  executed  to  Simmons  Bros.' 
his  two  notes,  payable  to  them,  one  for  $1,- 
fJ«8.15  and  one  for  $535.  That  said  note  for 
$535  was  by  Simmons  Bros,  delivered  to 
.Mrs.  B.  P.  Dalton  in  exchange  for  the  note  of 


said  •Simmons  Bros,  to  Mrs.  Dalton  for  a  like 
amount  of  borrowed  money.  That  the  note 
for  $1,668.15  represented  a  sum  of  money  due 
Frank  Simmons,  a  ward  of  said  A.  F.  Sim- 
mons, which  had  been  placed  in  the  business 
of  A.  F.  and  B.  F.  Simmons  with  the  under- 
standing that  it  should  constitute  a  joint  or 
firm  debt.  That  this  $1,668.15  note  was  on 
said  15th  day  of  October,  1895,  delivered  by 
A.  F.  Simmons  to  S.  P.  Allen,  his  surety  on 
his  guardian  bond  of  Frank  Simmons.  That 
Alien  on  the  same  day  took  out  letters  of 
guardianship  of  said  Frank  Simmons,  the 
said  A.  F.  Simmons  resigning  said  office  for 
that  purpose;  and  said  Allen  immediately, 
and  before  the  biU  was  filed  in  this  case, 
took  from  Bamett  a  note  for  $1,668.15,  pay- 
able to  himself  as  guardian.  In  extinguish- 
ment of  the  note  transferred  to  him  by 
Simmons  Bros.  The  $535  note  executed  by 
Bamett  to  Simmons  Bros,  was  by  them,  be- 
fore the  suit  was  brought  In  this  case,  trans- 
ferred to  Mrs.  Dalton  in  place  of  their  note 
to  her,  the  consideration  of  which  was  bor- 
rowed money,  of  which  Bamett  had  notice. 
On  the  28th  day  of  October,  1895,  Pollock  & 
Bemheimer,  creditors  of  said  Simmons  Bros, 
in  the  sum  of  $611.06,  filed  their  bill  in  the 
chancery  court  against  said  A.  F.  and  B.  F. 
Simmons  and  said  S.  M.  Bamett  to  set  aside 
a  sale  of  the  goods  of  said  PpUock  &  Bem- 
heimer to  said  Simmons  Bros,  on  account  of 
the  sale  thereof  being  made  through  false 
representations  of  the  solvency  of  said  Sim- 
mons Bros,  to  said  Pollock  &  Bemheimer, 
and  also  to  set  aside  the  sale  of  the  stock  of 
goods,  wares,  and  merchandise  by  Simmons 
Bros,  to  said  S.  M.  Bamett,  because  it  was 
alleged  to  have  been  made  with  Intent  to 
hinder,  delay,  and  defraud  said  complain- 
ants in  the  collection  of  their  debt,  and  ask- 
ing that  said  stock  of  goods  be  subjected  to 
^eir  said  claim.  Subsequently  the  Swan- 
Abraham  Hat  Company,  B.  Lowenstein  & 
Co.,  and  other  creditors  of  said  Simmons 
Bros.,  in  various  considerable  amounts,  filed 
their  petitions,  uniting  with  Pollock  &  Bem- 
heimer in  their  suit  against  said  Simmons 
Bros,  and  against  said  S.  M.  Bamett,  bas- 
ing their  several  and  respective  causes  of 
action  upon  the  same  groimds.  The  facts, 
in  part,  are  as  hereinbefore  recited,  and  it 
is  maintained  that  the  sale  of  the  stock  of 
goods  by  Simmons  Bros,  to  Bamett  is  void 
as  to  their  creditors,  because  the  execution 
of  the  note  of  $1,668.15  by  Bamett  to  Allen, 
and  the  holding  of  the  $535  note  by  Mrs. 
Dalton,  do  not,  at  least  to  the  sum  of  said 
notes,  constitute  Bamett  a  bona  fide  pur- 
chaser for  the  value  of  said  stock  of  goods; 
in  other  words,  it  is  said  Bamett,  in  conse- 
quence of  our  anticommercial  statute,  could 
defeat  a  recovery  upon  said  notes  if  sued  by 
Alien  and  Dalton  thereon.  Allen  and  Dalton 
were  creditors  of  Simmons  Bros.,  and  if 
Bamett  had  paid  them  in  money  there  could 
be  no  cause  of  complaint  at  the  transaction. 
That  he  gave  his  notes  for  the  amounts  does 
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not  affect  the  result.  Allen  and  Dalton  took 
the  notes  of  Barnett  before  they  became  due 
in  discharge  of  debts  due  them  from  Sim- 
mons Bros.,  and  thereby  received  them  dis- 
charged of  all  equities  betrveen  Barnett  and 
Simmons  Bros.,  of  which  they  had  no  knowl- 
edge. On  the  facts  as  they  appear  in  the 
record,  it  cannot  be  that  Barnett,  if  sued 
by  Allen  and  Dalton,  could  plead  any  failure 
of  consideration  or  other  defense  to  the  notes 
held  by  them.  These  notes  were  given  to 
them  in  extinguishment  of  the  notes  of  Sim- 
mons Bros.,  and  they  are  bona  fide  holders 
for  value.  Emanuel  ▼.  White,  34  Miss.  50; 
1  Daniel,  Neg.  Inst.  $  832;  Etheridge  v.  Gal- 
lagher, 55  Miss.  458.  Mrs.  Dalton  and  Allen 
severally  had  an  equity  with  other  creditors, 
and  have  also  a  legal  right  Hiey  should  not 
be  deprived  of  their  advantage.  There  were 
other  matters  in  the  case  which  it  was  con- 
tended vitiated  the  assignment  to  Barnett, 
but  the  evfdence  in  regard  to  them  was  so 
uncertain  that  It  made  no  sufficient  impres- 
sion upon  the  mind  of  the  chancellor,  and 
we  cannot  say  that  he  erred  in  his  conclu- 
sion. The  decree  of  the  court  below  is  af- 
firmed. 


<7o    M188.   907) 

SWAN  T.  NEW  ENGLAND  MORTG. 
SEO.  00. 
(Supreme  Oonrt  of  MississippL  May  le,  1898.) 
DsBD— Dbsckiption. 
A  deed  described  land  conveyed  as  "frac- 
tional N.  W.  comer  of  S.  W.  %  of  section  6,  T. 
13,  R.  6,  containing  33  acres.^'  Bdd,  that  this 
deficription  operated  to  convey  such  a  part  of 
the  S.  W.  %  of  section  6  as  was  inclnded  be- 
tween lines  drawn  an  equal  distance  from  the 
point  of  intersection  of  the  lines  bounding  the 
quarter  section  at  its  N.  W.  corner,  and  ex- 
tended a  sufficient  distance  to  include  33  acres 
between  parallel  lines,  and  that  the  word  **f  rac- 
tional"  snonld  either  be  treated  as  surplusage 
or  as  modifying  "section,"  as  a  fractional  cor- 
ner is  a  contradiction  in  terms. 

Appeal  from  chancery  court,  Monroe  coun- 
ty; Baxter  McFarland,  Chancellor. 

Bill  by  D.  J.  Swan  against  the  New  Eng- 
land Mortgage  Security  Company  to  recov- 
er possession  of  real  estate.  From  a  decree 
dismissing  the  bill  on  demurrer,  complainant 
appeals.    Reversed. 

Appellant  exhibited  his  bill  In  the  chan- 
cery court  of  Monroe  county  against  appel- 
lee, alleging  that  he  is  the  owner  of  "frac- 
tional N.  W.  corner  of  S.  W.  %  of  section 
6,  T.  13,  R.  6,  containing  33  acres";  that  the 
defendant  was  in  possession  of  said  land, 
claiming  title  thereto.  The  deed  under 
which  complainant  claimed  title,  containing 
the  description  above  set  out,  was  made  an 
exhibit  to  his  bflL  Complainant  prays  for  a 
decree  putting  him  in  possession,  and  for 
cancellation  of  defendant's  deed.  Defendant 
demurred  to  this  bill,  assigning  as  cause  of 
demurrer,  among  others,  that  the  descrip- 
tion of  the  land  sought  to  be  described  there- 
in is  vague  and  uncertain,  and  that  the  deeds 


referred  to  as  exhibits  conveyed  no  title  to 
said  lands,  and  the  said  deeds  are  void  on 
their  face  for  ind^niteness.  This  demurrer 
was  sustained,  and  the  bill  dismissed.  From 
that  decree,  complainant  appealed. 

StovaU  A  Williams,  for  appellant.  Gilley- 
lew  &  Lef twich,  for  appellee. 

WHITFIELD,  J.  The  description,  "frac- 
tional N.  W.  comer  of  S.  W.  %  of  section  6, 
T.  13,  R.  6,  containing  33  .acres,"  is  suffi- 
ciently certain.  A  corner  is  not  a  square. 
In  the  measurement,  and  description  of  land 
it  has  a  fixed  meaning.  As  held  in  Bowers 
V.  Chambers,  53  Miss.  267,~where  the  de- 
scription was,  "14  acres  off  of  the  N.  E.  cor- 
ner, E.  %,"  etc.,— "a  corner  is  a  bare  point  from 
which  two  sides  of  the  land  conveyed  shall 
extend  an  equal  distance,  so  aa  to  include 
by  parallel  lines  the  quantity  conveyed." 
Counsel  for  appellee,  concede  that  the  de- 
scription would  be  good  but  for  the  use  of 
the  word  "fractional"  They  make  the  word 
"fractional"  qualify  the  word  "corner,"  mak- 
ing "corner"  describe  the  space  between  the 
lines,  and  argue  from  that  assumed  premise, 
with  perfect  accuracy,  that  a  fractional  cor- 
ner (using  "corner"  in  that  sense)  may  be  so 
made  fractional  or  broken  or  Irregular  in 
many  ways,  and  hence  it  is  absolutely  un- 
certain what  land  was  meant  to  be  conveyed. 
But,  as  said,  a  "corner,"  in  this  use  of  the 
word,  does  not  mean  a  "square,"  but  "base 
point"  from  which  to  start  the  measurement. 
A  corner  Is  insusceptible  of  "fractional"  di- 
vision into  parts,  and  hence  the  word  "frac- 
tional" cannot  possibly,  in  the  right  use  of 
words,  qualify  "corner."  A  "fractional  cor- 
ner" is  a  contradiction  in  terms.  The  prem- 
ise being  unsound,  the  argument  falls  to 
the  ground.  The  word  "fractional"  here  can 
properly  enough,  under  the  authority  of  Sel- 
den  V.  Coffee,  65  Miss.  41,  be  made  to  qualify 
the  word  "section,"  and,  by  simple  transpo- 
sition, the  description  would  read,  "N.  W. 
comer  of  S.  W.  %  of  fractional  section  6, 
containing  33  acres,"  which  is  a  good  de- 
scription; or,  "fractional"  being  treated  as 
surplusage,  qualifying  nothing,  or  a  mere 
general  phrase,  followed  by  the  particular 
description,  the  description  would  be  good. 
There  would  be  authority  for  this  view,  con- 
struing the  instrument  so  as,  if  legally  possi- 
ble, to  save  It,  under  section  1040,  2  Devi. 
Deeds.  The  natural  construction  seems  to  us 
to  be  to  treat  "fractional"  as  meaning  the 
same  as  "fraction,"  or  **fractIonal  piece,"  or 
"fractional  part";  and  the  description  would 
then  convey  a  fraction  or  fractional  part  in  N. 
W.  corner,  etc.,  containing  33  acres.  If  rea- 
sonably possible,  such  construction  must  be 
given  as  will  uphold  the  deed,  and  not  im- 
pute to  the  parties  the  purpose  to  execute  an 
instrument  which  is  a  nullity.  Decree  re- 
versed,^ demurrer  overruled,  and  cause  re- 
manded, with  leave  to  answer  in  30  days  aft- 
er filing  of  mandate  in  court  b^ow. 
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BARB  et  a!,  t.  STATE. 
(Supreme  Court  of  Mississippi.     May  30,  1888.) 
WiTNEssBS— Oath. 
The  fact  that  a  witness  for  the  state  was 
permitted  to  testify  as  to  material  facts  with- 
out being  sworn  is  ground  for  new  trial. 

Appeal  from  circuit  court,  Lafayette  coun- 
ty; Z.  M.  Stephens,  Judge. 

John  Barr  and  Mose  Brown  were  convicted 
of  robbery,  and  .they  appeal.    Reversed. 

W.  A.  McDonald,  for  appellants.  Wiley  N. 
Naah,  Atty.  Gen.,  for  the  State. 

TERRA'L,  J.  Appellants,  John  Barr  and 
Mose  Brown,  were  convicted  in  the  circuit 
court  of  Lafayette  county  of  robbery,  and 
sentenced,  each,  to  five  years  in  the  peniten- 
tiary. A  most  Important  part  of  the  evidence, 
and  without  which,  perhaps,  a  verdict  of 
guilty  would  not  have  been  obtained,  was  that 
of  John  Lundy,  a  witness  on  the  part  of  the 
state,  who  was  not  sworn  as  such  witness. 
On  motion  for  a  new  trial  It  was  proved  that 
Lundy  had  not  been  sworn  as  a  witness,  and 
it  was  admitted  that  neither  the  defendants 
nor  their  attorney  knew  of  such  fact  until 
after  the  conviction.  A  motion  for  a  new 
trial  being  refused,  they  appeal  to  this  court 
By  the  common  law,  evidence  is  given  only 
on  oath.  In  Hawks  v.  Baker,  6  Me.  72,  it  is 
said  to  be  the  duty  of  the  court  to  see  that 
the  oath  is  administered  to  the  witness,  and 
that  the  defendant  has  a  right  to  presume 
that  a  witness  taking  the  stand  has  been 
sworn,  and  that  a  party  convicted  on  un- 
sworn evidence  has  not  enjoyed  the  protection 
of  the  laws  to  which  he  is  entitled.  The  ver- 
dict and  Judgment  In  the  case  are  set  aside, 
and  a  new  trial  granted. 


(75   Ml88.    626) 


LEE  V.  STATE. 


(Supreme  Court  of  Mississippi.     May  23,  1898.) 
Criminal  Law— Rbmarks  or  Counsbl^Instbdo- 

TIONS. 

1.  Where  the  prosecuting  attorney,  in  admit- 
ting facts  stated  in  an  affidavit  for  continuance, 
and  proposed  to  be  proved  by  an  absent  wit- 
ness, who  was  the  only  eyewitness  to  the  kill- 
ing charged,  remarked,  so  that  the  jury  over- 
heard it,  that  he  would  admit  it,  but  knew  that 
the  witness,  if  present,  would  not  swear  to  it, 
and,  on  argument  to  the  jury,  referred  to  the 
affidavit  as  a  "paper  witness,'*  which  he  could 
not  cross-examine,  such  statements  are  improp- 
er and  prejudicial. 

2.  It  is  error  to  refuse  an  instruction  that 
the  facts  stated  in  an  affidavit  for  continuance 
for  absence  of  the  witness,  admitted  for  the 
purpose  of  preventing  a  continuance,  are  to  be 
given  the  same  weight  as  if  the  witness  were 
personally  present,  testifying,  where  such  wit- 
ness was  the  only  eyewitness,  and  the  only  wit- 
ness that  defendant  had. 

Appeal  from  circuit  court,  Bolivar  county; 
F.  A.  Montgomery,  Judge. 

Dave  Lee  was  convicted  of  man8laughter» 
and  appealed.    Reversed. 


Appellant  was  indicted  In  the  circuit  court 
of  Bolivar  county  for  manslaughter.  He 
had  summons  issued  for  his  witnesses.  On 
the  day  of  the  trial,  appellant  filed  his  aSi- 
davit  for  a  continuance  on  account  of  the 
absence  of  one  Weems,  a  material  and  only 
eyewitness  to  the  killing.  Summons  had 
been  issued  for  Weems,  and  returned  "Not 
found."  It  was  shown  that  Weems  was  only 
temporarily  absent,  and  could  easily  be  had 
at  the  next  term  of  court.  The  district  at- 
torney agreed  to  admit  the  afi^davit,  and  the 
continuance  was  refused.  The  district  at- 
torney, in  |i  side  remark,  said  that  he  would 
admit  the  affidavit,  but  knew  that  the  wit- 
ness would  not  swear  to  it  In  his  remarks 
to  the  Jury,  the  district  attorney  referred  to 
the  affidavit  as  a  •*paper  witness,"  which  he 
could  not  cross-examine.  The  second  in- 
struction asked  for  defendant,  and  refused, 
was:  "(2)  In  considering  the  written  testi- 
mony of  George  Weems,  admitted  In  this 
trial,  by  the  state,  as  facts  which  George 
Weems  would  testify  to  If  present,  the  Jury 
must  give  the  same  weight  to  such  testi- 
mony as  they  would  give  to  it  had  Weems 
been  before  them  on  the  stand,  testifying 
under  oath;  and  if,  from  all  the  testimony 
in  the  case,— the  testimony  of  Weems  inclu- 
sive,—there  Is  a  reasonable  doubt  of  the  guilt 
of  the  accused  as  charged  in  the  indictment, 
the  Jury  must  acquit"  Appellant  was  con- 
victed,  and  sentenced  to  the  penitentiary, 
and  appealed. 

Sillers,  Owen  &  Jones  and  L.  Brame,  for 
appellant  Wiley  N.  Nash,  Atty.  Gen.,  for 
the  State. 

WHITFIELD,  J.  The  remarks  of  the 
district  attorney  touching  the  affidavit  for 
continuance  seem  to  have  been  heard  by  some 
of  the  Jury  who  tried  the  case.  It  was  cer- 
tainly not  Intended  by  the  very  efficient  rep- 
resentative of  the  state  that  the  Jury  should 
hear  them,  but,  having  heard  them,  it  is  im- 
possible to  say  they  did  not  In  conjunction 
with  the  remark  as  to  the  affidavit's  being  a 
•*paper  witness,"  prejudice  the  defendant 
especially  in  view  of  the  refusal  of  the  sec- 
ond instruction  asked  by  the  appellant  This 
instruction  was  not  upon  the  weight  of  the 
evidence.  It  merely  stated  the  rule  of  law— 
the  statutory  rule— which  should  guide  the 
Jury  when  the  affidavit  as  to  what  an  ab- 
sent witness  would  testify  to  is  before  the 
Jury,  instead  of  his  oral  testimony  delivered 
in  person.  The  instruction  should  have  been 
given,  as  eminently  proper,  in  view  of  the 
fact  that  Weems  was  the  only  witness  de- 
fen<^ant  had.  The  state's  testimony  showed 
that  Weems  was  at  the  scene  of  the  killing, 
and  could  have  "seen  into  the  room  [where 
deceased  was  killed]  if  he  had  wanted  to." 
In  view  of  this  conceded  fact  the  errors  in- 
dicated are  reversible  errors.  Judgment  re- 
versed, verdict  set  aside,  and  cause  remand- 
ed. 
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WEST  POINT  TELEPHONE  &  TELEGRAPH  CO.  v.  ROSE. 


(76  Miss.  61) 

WEST  POINT  TELEPHONE  &  TELE- 
GRAPH 00.  V.  ROSE. 
(Supreme  Court  of  MisslBsippL     May  23,  18d&) 

COBPOHATION  —  LlABILITT  —  SbOBXTABT  OF   PbO- 
M0TBB8. 

1.  A  corporation  cannot  be  held  liable  for  the 
services  of  a  director,  as  secretary  for  its  pro- 
moters, with  the  expectation  that  the  corpora- 
tion would  pay  him. 

2.  A  corporation  is  not  liable  for  the  salary 
of  a  secretary  of  the  directors,  where  there  was 
an  express  understanding  that  no  salary  should 
be  paid  to  the  officers. 

Appeal  from  circuit  court,  Clay  comity;  W, 
P.  Stevens,  Judge. 

Action  by  S.  E.  F.  Rose  against  the  West 
Point  Telephone  &  Telegraph  Company  for 
personal  services.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Critz,  Beckett  &  Jones,  for  appellant 
Roane  &  McClellan,  for  appellee. 

WHITFIELD,  J.  Appellee  wag  a  stock- 
holder, director,  and  acted  as  secretary  for 
the  promoters  of  the  appellant  corporation 
prior  to  Its  existence  as  a  corporation.  While 
so  acting  as  secretary  he  claims  to  have  ren- 
dered services  valiiable  and  necessary,  both 
as  secretary  and  otherwise,  for  a  period  of 
ys%  months.  Intended  by  him  for  the  benefit 
of  the  future  corporation,  and  which  he  says 
he  expected  to  be  paid  for  by  the  corpora- 
tion. Although  acting  as  secretary,  he  nev- 
er procured  those  acting  as  directors  to  adopt 
any  resolution  providing  for  payment  of  any 
of  these  services,  at  any  rate,  though  cer- 
tainly it  was  easy  to  have  had  this  done,  if 
it  was  the  purpose  that  he  should  be  paid. 
Appellee  does  not  Umself  testify  that  the 
other  persons  acting  as  directors  ever  under- 
stood or  agreed  that  he  was  to  be  paid  any- 
thing. On  the  contrary,  there  is  positive  tes- 
timony that  the  agreement  was  that  no  sal- 
aries were  to  be  paid  any  of  the  officers  for 
the  first  year.  The  clear  preponderance  of 
the  testimony— its  overwhelming  drift  and  ef- 
fect—is not  only  that  no  express  contract  was 
made  to  pay  appellee,  but  that  the  express 
understanding  was  that  no  salaries  were  to 
be  paid  any  officer  for  the  first  year.  Sec- 
tion 484  et  seq.,  1  Thomp.  Corp.,  deal  with 
the  case  of  strangers  to  a  corporation,  who 
have  made  contracts  with  the  promoters. 
And  the  rule  there,  even,  is  stated  to  be  that 
ordinarily  such  contracts  cannot  be  enforced 
against  the  subsequentiy  formed  corporation. 
So  far  as  contract  is  concerned,  there  is  no 
privity  between  the  subsequentiy  formed  cor- 
poration and  such  strangers.  1  Thomp.  Corp. 
U  4S0,  489.  It  is  said  in  the  exhaustive  note 
to  Oakes  v.  Water  Co.  (N.  Y.  App.)  26  Lawy. 
Rep.  Ann.  544  (s.  c.  38  N.^E.  461),  that  the 
*'mo8t  recent  cases  agree 'that,  unless  the 
corporation  has  adopted  a  contract  made  for 
It  by  Its  promoters,  no  liability  is  Imposed 
upon  it  by  reason  of  such  contract."  It  is, 
indeed,  said  in  section  484,  1  Thomp.  Corp.» 
cited  by  appellee's  counsel,  that  it  has  been 


ruled  that  where,  after  the  charter,  and  be- 
fore the  organization  of  a  corporation,  serv- 
ices are  rendered  which  are  necessary  to  com- 
plete the  organization,  and  after  it  has  been 
perfected  the  corporation  elects  to  take  the 
benefit  of  such  services,  knowing  they  were 
rendered  with  the  understanding  that  com- 
pensation was  to  be  made.  It  will  be  held  lia- 
ble to  pay  for  the  services,  upon  the  ground 
that  it  must  take  the  burden  with  the  bene- 
fit, but  that  no  promise  to  pay  would  be  im- 
plied from  the  fact  that  such  services  were 
rendered  at  the  request  of  any  number  of 
the  corporators  less  than  a  majority.  But 
counsel's  citation  does  not  avail,  for  sev- 
eral reasons:  First,  the  section  is  dealing 
with  suits  brought  by  strangers  on  contracts 
made  with  promoters  against  the  subsequent- 
ly formed  corporation,  for  services  rendered 
after  charter;  second,  nearly  all  these  serv- 
ices were  rendered  before  charter;  third, 
there  is  no  **under8tandiiig"  or  "request"  of 
any  number  of  promoters,  even,  that  these 
services—except  those  as  secretary— should 
be  rendered.  This  is  a  suit  by  appellee  as 
secretary,  chiefly,  and  falls  within  the  rule 
clearly  and  emphatically  announced  by  Judge 
Thompson  in  PfeiflPer  v.  Brake  Co.,  44  Mo. 
App.,  at  page  62,  where  he  says:  "The  cases 
hold,  with  great  unanimity,  that  the  directors 
of  a  corporation  are  not  entitied  to  compen- 
sation for  their  services  as  directors,  unless 
by  statute,  by-law,  or  prior  action  of  the 
stockholders;  that  the  law  does  not  imply  a 
promise  on  the  part  of  the  corporation  to  pay 
for  such  services;"  citing  a  multitude  of  au- 
thorities, and  then  adding:  "This  rule  has 
been  extended  to  services  rendered  by  offi- 
cers of  corporations,  which  are  regarded  as 
naturally  incident  to  their  duties  as  direct- 
ors;" citing  many  cases  dlrectiy  in  point 
The  supreme  court  of  Pennsylvania,  In  Kil- 
patrick  V.  Bridge  Co.,  49  Pa.  St.  118,  says: 
"The  offices  of  a  corporation  are  generally 
filled  by  the  chief  promoters  of  the  corpora- 
tion, whose  interest  in  the  stock  Is  supposed 
to  be  a  motive  for  executing  the  duties  of 
the  office  without  compensation;  and  this 
presumption  prevails  until  overcome  by  ex- 
press prearrangement  of  salary."  We  think 
the  overwhelming  weight  of  the  evidence  is 
that  there  was  an  express  agreement  that  no 
officers  should  be  paid  salaries  for  the  first 
year.  The  resolution  as  to  the  $150  suffi- 
ciently shows  on  its  face  that  it  was  an 
offer  by  way  of  compromise,  and  there  is 
other  unexcluded  testimony  to  that  effect. 
All  this  testimony  should  have  been  exclud- 
ed. It  follows  that  a  remittitur  cannot  be 
permitted  here,  but  the  judgment  must  be 
reversed. 

We  are  not,  under  the  proof,  called  on  to 
say  anything  as  to  the  doctrine  that  where  a 
corporation  receives  the  benefit  of  services, 
essentially  necessary  to  its  existence  or  main- 
tenance, rendered  by  third  parties,  or  by  pro- 
moters, without  any  express  contract,  it  will 
be  liable  in  quantum  meruit,  in  equity,  at 
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least  Sliackelford  y.  Railroad  Co.,  37  Miss. 
202,  holds  that  to  be  the  true  doctrine,  as  do 
the  authorities  cited  in  note  to  Ten  Eyck  ▼. 
Railroad  Co.  (Mich.)  3  Lawy.  Rep.  Ann.  378 
(s.  c  41  N.  W.  905);  Alger,  Promoters 
Corp.  §§  223,  224;  1  Thomp.  Corp.  H  484, 
485;  and  the  snpreme  court  of  New  Hamp- 
shire  and  Vermont  (Low  v.  Railroad  Co.,  45 
N.  H.  370,  375;  Hall  v.  Railroad  Co.,  28  Vt 
401).  And,  while  this  doctrine  has  been  crit- 
icised (Algers,  Promoters  Corp.  f  224),  we  un- 
derstand it  to  be  the  law  of  Shackelford  7. 
Railroad  Co.,  supra,  and  the  sound  doctrine. 
In  such  case  the  corporation  would  seem  to 
be  liable,  not  on  ratification  or  implied  con- 
tract, but  on  the  doctrine  of  estoppel.  See 
note  to  Cakes  v.  Water  Co.  (N.  Y.  App.)  28 
Lawy.  Rep.  Ann.  548  (s.  c.  38  N.  E.  461);  1 
Thomp.  Corp.  $  480.  Without,  however,  de- 
ciding anything  as  to  this  last  proposition, 
that  the  liability  arises  from  estoppel  prop- 
erly, we  hold  that  appellee  fails  on  the  proof 
as  to  compensation  for  services  as  secretary, 
and  otherwise.  Judgment  is  reversed,  and 
verdict  set  aside,  and  cause  remanded. 


CHARLOTTE  SUPPLY  00.  v.  BRITTON  & 
KOONTZ  BANK. 

(Supreme  Coart  of  MlBslsBlppi.     May  30,  1898,) 

FbAUDULBNT  OoNVBTANCB— CHA2V0B  OF   POB- 
8B8SI0N, 

A  mill  company,  being  indebted  to  a  bank, 
transferred  its  property  by  a  bill  of  sale  to  the 
bank  for  a  specified  amount,  to  be  applied  on 
its  indebtedness;  and  the  secretary  of  the  mill 
company  was  appointed  by  the  bank  as  custodi- 
an of  the  property,  but  no  change  of  possession 
took  place.  The  bill  was  not  recorded.  The 
business  of  the  mill  was  transacted  as  usual, 
and  at  a  meeting  of  the  mill  company's  direct- 
ors, held  subsequent  to  the  alleged  transfer, 
the  secretary  presented  a  balance  sheet,  in 
which  the  property  was  listed  as  belonging  to 
the  mill  company,  and  the  indebtedness  to  the 
bank  paid  by  the  transfer  was  listed  as  a  lia- 
bility. Bdd,  that  the  transfer  was  fraudulent 
and  void  as  to  creditors  of  the  mill  company. 

Appeal  from  circuit  court,  Adams  county; 
W.  P.  Cassedy,  Judge. 

Action  by  the  Britton  &  Koontz  Bank 
against  the  Charlotte  Supply  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Reid  &  Brandon,  for  appellant  Martin  & 
Conner,  for  appellee. 

TBRRAL,  J.  The  Charlotte  Supply  Com- 
pany brought  suit  to  the  May  term,  1897,  of 
the  circuit  court  of  Adams  county,  against 
the  Rosalie  Mills  Company,  on  open  account 
due  July  1,  1896,  and  at  said  May  term  re- 
covered a  Judgment  for  $513.60.  An  execu- 
tion Issued  upon  this  Judgment  was  levied 
on  10th.  of  August,  1897,  upon  certain  per- 
sonal property  found  by  the  sheriff  In  the 
warerooms  and  office  and  upon  the  premises 
of  the  Rosalie  Mills  Company,  and  in  the  cus- 
tody of  Fred  J.  V.  Le  Cand.  then  and  for 


more  than  one  year  prior  thereto  the  secre- 
tary and  treasurer  of  said  mills  company. 
The  Britton  &  Koontz  Bank  made  claim  to 
the  property,  and,  a  Jury  being  waived,  the 
issue  was  submitted  to  the  Judge,  and  upon 
hearing  the  evidence  a  verdict  and  Judgment 
was  given  for  the  claimant  It  appeared 
from  the  evidence  that  all  the  property  levied 
upon  had  been  the  property  of  the  Rosalie 
Mills  Company,  and  was  still  its  property, 
unless  a  contract  for  the  sale  of  it  by  the 
mills  company  to  the  bank,  made  on  the  17th 
day  of  September,  1896,  passed  title  thereof 
to  the  bank.  It  was  In  evidence  that  on  the 
17th  of  September,  1896,  a  meeting  of  the 
directory  of  the  Rosalie  Mills  Company  was 
held,  at  which  It  was  determined  to  secure 
the  Britton  &  Koontz  Bank,  which  was  a 
creditor  of  the  mills  company  In  the  sum  of 
$22,177;  a  resolution  was  offered  and  car- 
ried, which  authorized  the  president  of  the 
mills  company  to  sell  and  deliver  to  the  Brit- 
ton &  Koontz  Bank,  for  the  sum  of  $20,000, 
to  be  credited  by  said  bank  on  Its  account 
with  the  Rosalie  Mills  (Company,  all  the  goods 
levied  on,  and  other  goods  therein  specified; 
that  on  said  17th  day  of  September,  1896,  Mr. 
Wheeler,  the  president  of  the  Rosalie  Millg 
Company,  executed  a  bill  of  sale  of  the  goods 
intended  to  be  sold  to  the  Britton  ft  Koontz 
Bank;  that  Immediately  thereupon  Wheeler, 
the  president  of  the  mills  company,  and 
Learned,  the  president  of  the  bank,  repaired 
to  the  premises  of  the  Rosalie  Mills  Com- 
pany, and  inspected  the  property,  and  that 
the  president  of  the  mills  company  made  for- 
mal delivery  of  the  same  to  the  president  of 
the  bank;  that  the  president  of  the  bank 
formally  accepted  the  same,  and  appointed 
Mr.  Le  Cand  custodian  thereof  for  the  bank; 
that  no  actual  change  of  possession  has  ever 
taken  place,  but  all  of  said  property  remained 
In  the  warerooms  and  office  and  upon  the 
premises  of  the  Rosalie  Mills  Company  there- 
after up  to  the  time  of  the  levy,  as  !t  had 
before  that  time,  and  so  remained  to  the 
time  of  trial,  except  such  of  it  as  had  been 
sold.  It  was  admitted  on  the  trial  that  there 
is  no  record  in  the  office  of  the  clerk  of  the 
chancery  court  of  said  county  of  any  bill  of 
sale  or  chattel  mortgage  of  said  property 
from  said  mills  company  to  said  bank.  It 
was  further  proven  that  on  December  1, 1896, 
a  meeting  of  the  directors  of  said  mills  com- 
pany was  held,  at  which  all  the  members 
were  present  except  two,  and  some  of  whom 
were  also  directors  of  the  Britton  &  Koontz 
Bank,  and  at  said  meeting  Le  Cand,  the 
secretary  and  treasurer  of  the  mills  com- 
pany, presented  for  the  consideration  of  said 
directory  a  balance  sheet  of  said  mills  com- 
pany. In  which  ^e  listed  as  assets  of  said 
mills  company  the  goods  and  property  claim- 
ed to  have  been  sold  September  17,  1896,  to 
the  Britton  &  Koontz  Bank,  and  listed  as 
liabilities  of  said  mills  company  the  debts 
due  the  Britton  &  Koontz  Bank,  which  It 
was  claimed  had  been  paid  by  the  transfer 
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of  said  property;  that  the  Rosalie  Mills  were 
operated  some  three  or  four  weelLS  for  man- 
ufacturing some  bales  of  cotton  into  doth, 
and  of  finishing  the  process  on  other  goods, 
and  they  were  operated  in  every  respect  as 
if  operated  by  the  Rosalie  Mills  Company; 
that  goods  contained  in  the  bill  of  sale  of 
September  17,  1896,  were  sold  by  the  mills 
company,  and  invoiced  in  their  name  to  the 
purchasers,  all  to  the  knowledge  of  the  Brit- 
ton  St  Koontz  Bank,  or  to  some  of  its  di- 
rectors; that  when  operating  the  mills, 
drafts  for  the  expenses  were  drawn  by  the 
Rosalie  Mills  Company  on  the  Britton  & 
Koontz  Bank,  and  were  paid  by  the  bank; 
and  that  to  the  plaintiff  and  to  the  public  the 
possession  of  the  property  remained,  after 
the  17th  of  September,  1896,  as  it  had  ap- 
peared before  that  time. 

Upon  the  state  of  facts  shown  by  the  rec- 
ord, we  think  the  verdict  and  Judgment 
should  have  been  for  the  plaintiff  in  execu- 
tion. The  indicia  of  the  change  of  posses- 
sion by  the  intended  sale  of  September  17, 
1896,  are  too  slight  to  constitute  the  change 
of  possession  required  by  law  to  be  effectual 
as  against  creditors.  They  did  not  give  the 
plaintiff  actual  knowledge  of  the  nature  of 
the  possession  held  by  Le  Cand  for  the  bank, 
which  is  essendal  to  preclude  it  from  recov- 
ery.  The  natural  and  logical  effect  of  the 
transactions  of  September  17,  1896,  so  far  as 
known  to  the  public,  was  to  mislead  and  de- 
ceive the  plaintiff  and  other  creditors,  and 
was,  therefore,  fraudulent  and  void  as  to 
plaintiff.  Rankin  v.  Holloway,  3  Smedes  & 
M.  624;  Billiard  v.  Cagle,  46  Miss.  345.  The 
verdict  and  judgment  herein  are  set  aside, 
and  a  new  trial  ia  granted. 
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(Supreme  Court  of  Mississippi.     May  80, 189a) 
Wills— Natuhs  or  Estate  Dbvisbd. 
A  devise  to  one  for  her  natural  life,  and  at 
her  death  to  the  heirs  of  her  body,  conveys  the 
fee  to  the  first  taker. 

Appeal  from  chancery  court,  Yazoo  conn- 
ty;  H.  C.  Conn,  Chancellor. 

Suit  by  Adelia  Harris  and  others  against 
M.  J.  McCann  and  others.  There  was  a 
judgment  for  defendants,  and  plaintiffs  ap- 
peal   Affirmed. 

Miller,  Smith  &  Hirsh,  for  appellants. 
Barnett  &  Thompson  and  McWillie  & 
Thompson,  for  appellees. 

TERRAL,  J.  In  1855,  Henry  L.  RatUff 
died  owning  a  large  and  valuable  real  estate 
in  Yazoo  county.  The  third  item  of  his  will 
reads  thus:  "I  give,  bequeath,  and  devise 
to  my  sister  (Selina  A.  Wilder),  for  her  nat- 
ural life,  and  then  at  her  death  to  the  heirs 
of  her  body,  all  the  real  estate  of  which  I 
am  seised  and  possessed  and  which  I  own." 
In  1859,  Mrs.  Wilder,  in  consideration  of  $10,- 
(XK),  made  a  conveyance  of  the  fee  of  said 


lands  to  Rachel  M.  McCann.  In  1894  Mrs. 
Wilder  died,  and  the  complainants,  her  chil- 
dren, bring  this  suit  against  the  heirs  of 
Mrs.  McCann  for  the  recovery  of  said  lands, 
and  of  the  rents  and  profits  of  them  since 
the  death  of  Mrs.  Wilder.  A  demurrer  to 
the  bUl  was  sustained,  and  the  complainants 
appeal.  The  question  is  whether  the  third 
item  of  the  will  of  Henry  Ratliff,  above  set 
out,  conveys  a  life  estate  or  a  fee  to  Mrs. 
Wilder.  That  Mrs.  Wilder  took  a  fee  in  the 
real  estate  in  question  seems  to  us  to  be  set- 
tled by  Pressgrove  v.  Comfort,  58  Miss.  644. 
The  Judgment  below  is  affirmed. 
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(Supreme  Cburt  of  Mississippi.    June  6,  1808.) 
Limitation  of  Actions— Compdtatioit  of  Tims— 

NONtlBSIDBNOB. 

1.  Code  1892,  §  2748,  which  provides  that,  if 
a  person  against  whom  a  cause  of  action  has  ac- 
crued in  Mississippi  be  absent  from  and  reside 
out  of  the  state,  the  time  of  his  absence  shall 
not  be  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  the  action  after  his  re- 
turn, applies  to  one  who  has  never  resided  in 
the  state. 

2.  Code  1892,  f  2754,  providing  that  when  a 
cause  of  action  has  accrued  in  some  other  state 
where  defendant  resided  before  he  resided  in 
Mississippi,  and  by  the  law  of  such  state  was 
barred,  the  action  is  barred  in  Mississippi,  does 
not  apply  to  cases  where  defendant  never  lived 
in  MississippL 

Appeal  from  circuit  court,  Noxubee  county; 
Q.  B.  Huddleston,  Judge. 

Action  by  C.  T.  Robinson  against  Julia  A. 
Moore.  There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Calhoon  &  Green  and  J.  B.  Rives,  for  ap- 
pellant    0.  B.  Ames,  for  appellee. 

WHITFIELD,  J.  Appellant,  in  Pulaski, 
Tenn.,  on  June  26,  1889,  executed  the  note 
sued  on  payable  to  appellee,  in  renewal  of  an 
indebtedness  which  had  originated  in  Mis- 
sissippi, making  the  note  payable  in  Macon, 
Miss.,  at  the  Farmers'  &  Merchants'  Bank. 
At  the  time  this  note  was  executed,  and  ever 
since,  appellant  was  and  has  remained  a  citi- 
zen of  Tennessee,  and  appellee  was  and  has 
remained  a  citizen  of  Macon,  Miss.  The  note 
was  payable  one  day  after  date.  Suit  was 
instituted  by  attachment  July  21,  1896,  more 
than  six  years  after  the  maturity  of  the  note. 
Appellant  pleads  the  six-years  bar  of  section 
2737,  Code  1892,  and  the  six-years  bar  of  the 
statute  of  Tennessee,  in  connection  with  sec- 
tion 2754  of  the  Code  of  1892.  Let  us  treat 
these  defenses  in  order. 

To  the  plea  of  the  bar  set  up  by  section 
2737,  the  plaintiff  replied  the  exception  con- 
tained in  section  2748,  Code  1892;  and  this 
presents  the  question  whether  the  absence 
and  nonresidence  provided  for  in  section  2748 
applies  to  the  case  of  one  who  is  absent  from 
and  resides  out  of  the  state  by  reason  of 
never  having  been  igilftfeSW^^J'J^^^^ 
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the  case  of  one  who  Is  absent  from  and  re- 
sides out  of  the  state  by  reason  of  having 
gone  out  of  the  state  and  acquired  a  resi- 
dence abroad,  after  the  cause  of  action  ac- 
crued In  this  state.  Can  a  citizen  of  Ten- 
nessee plead  the  statute  of  limitation  of  Mis- 
sissippi, on  a  Mississippi  contract,  against  a 
citizen  of  Mississippi,  when  he  has  never 
been  in  the  state  or  within  reach  of  the  pro- 
cess of  Its  courts?  Appellant  involves  him- 
self, at  the  threshold,  in  the  unreasonable- 
ness of  admitting,  as  he  must,  that  had  he 
resided  in  this  state  half  the  period  of  the 
bar,  and  then  absented  himself  from  the 
state,  and  acquired  a  residence  abroad,  he 
could  not  plead  the  Mississippi  statute  (sec- 
tion 2737),  and  yet  contending  that  though  he 
has  always  absented  himself  from  the  state 
of  Mississippi,  and  had  his  residence  in  Ten- 
nessee, he  may  plead  it  This  would  impute 
to  the  legislature  the  absurdity  of  allowing  a 
nonresident  a  larger  protection  under  a  Mis- 
sissippi statute  of  limitations  (sections  2737, 
2748,  and  2754)  than  the  resident  of  the  state 
has.  In  other  words,  the  debtor  who  never 
was  in  the  state  could  defeat  his  creditor  by 
pleading  the  six-years  statute,  but  the  resi- 
dent debtor  against  whom  a  cause  of  action 
had  accrued,  and  who  had  left  the  state, 
could  not  so  defeat  his  creditor  if  he  came 
back  into  the  state,  and  was  sued  here  after 
his  return,  10  years  after  the  accrual  of  the 
cause  of  action.  Such  a  construction  of  the 
law  would  be  monstrous.  We  regard  the 
case  of  Kennard  y.  Alston,  62  Miss.  763,  as 
decisive  of  the  correctness  of  our  view  that 
section  2748  applies  as  well  to  one  who  never 
was  in  the  state  as  to  one  who,  being  here, 
had  gone  and  resided  abroad.  In  that  case 
suit  was  brought  against  a  nonresident  in 
1884  (when  the  Code  of  1880  governed.  In 
which  the  law  of  sections  2748  and  2754, 
Code  1892,  was  first  introduced),  upon  a  Judg- 
ment rendered  in  New  York  in  1872.  The 
defendant  pleaded  the  seven-years  bar  against 
actions  on  foreign  Judgments  provided  by 
section  2675,  Ck)de  1880,  Just  as  here  section 
2737  is  pleaded.  The  plaintiff  replied  that 
the  defendant  had  been  absent  from  the  state 
and  a  nonresident  continuously  since  the  ren- 
dition of  the  Judgment  The  contention  was, 
manifestly,  that  the  exception  contained  in 
section  2678,  Ck)de  1880  (identical  with  sec- 
tion 2748,  Code  1882),  applied  to  the  case  of 
one  who  had  always  been  absent  from  and 
resided  out  of  the  state;  and  that  conten- 
tion was  sustained,  the  court  deciding,  as  the 
only  point  before  it  for  decision,  that  the  de- 
fendant was  not  protected  by  the  bar,  be- 
cause he  had  never  l)een  in  the  state.  With- 
out such  construction,  the  decision  was  com- 
pelled to  have  been  otherwise,  for  the  Code 
of  1880  governed  as  to  the  remedy,  and  the 
suit  was  brought  in  1884.  And  we  think  the 
decision,  on  the  statute,  and  on  reason  and 
principle,  correct  Appellant  cites  Pindell  v. 
Harris,  57  Miss.  739,  and  Lindenmayer  v. 
Gunst,  70  Miss.  693,  13  South.  252,  as  an- 


nouncing a  different  construction  of  section 
2748.  But  a  careful  reading  of  those  cases 
will  show  that  the  state  of  case  presented 
here,  and  in  Kennard  ▼.  Alston  was  not  in  the 
mind  of  the  court,  and  what  was  in  those 
cases  said  was  not  applicable  here.  Pindell 
V.  Harris  was  decided  before  Kennard  v.  Al- 
ston, and  the  only  question  decided  therein  (a 
case  where,  too,  the  debtor  was  a  resident  of 
Mississippi,  when  the  cause  of  action  ac- 
crued) was  whether  the  time  of  Mrs.  Harris* 
five  months'  visit  to  Mississippi  was  to  be 
counted.  And  It  is,  of  course,  obvious  that 
in  Lindenmayer  v.  Gunst,  70  Miss.  693,  13 
South.  252,  Mr.  Payne's  tenant  in  possession 
could  have  been  sued  In  ejectment  at  any 
time  during  the  10  years  which  were  allowed 
to  elapse  without  suit.  Section  2748,  of 
course,  had  no  application,  but  not  for  the 
reason  stated.  Kennard  v.  Alston  is  the  on- 
ly decision  we  have  on  the  precise  point  here 
Involved,  and  It  Is  square  decision.  The  ar- 
gument based  on  the  use  of  the  word  "re- 
turn," In  section  2748,  was  answered  In  Estis 
V.  Rawlins,  6  How.  258,  by  Sharkey,  C.  J., 
wherein  the  court,  construing  clause  12,  p. 
827,  Hutchinson's  Code,  where  it  is  used  in 
an  identical  connection,  held  that  the  excep- 
tion applied  as  well  to  absence,  or  absence 
and  nonresldence,  of  one  who  had  never  been 
In  the  state,  as  to  absence  or  nonresldence  of 
one  who  left  the  state  after  the  cause  of  ac- 
tion accrued.  Said  the  court:  "The  reason 
and  Justice  of  the  enactment  apply  as  well  to 
those  who  have  never  been  In  the  state  at 
all  as  to  those  who  have  not  been  in  It  since 
the  cause  of  action  accrued.  It  was  evident- 
ly Intended  that  the  remedy  should  not  be 
barred  until  there  had  been  ample  time  and 
opportunity  to  enforce  it,  under  the  laws  of 
the  state.  Until  the  defendant  came  within 
the  Jurisdiction  of  our  courts,  there  was  no 
such  opportunity.  The  only  remedy  In  this 
case  was  by  personal  action.  That  did  not 
exist  until  the  defendant  was  subject  to  the 
Jurisdiction  of  the  state  courts;  and,  of 
course,  It  would  not  be  barred  until  It  had  an 
existence."  Section  12  of  Hutchinson's  Code 
provided,  therefore,  as  thus  construed,  at  the 
time,  for  the  case  of  absence,  or  absence  and 
nonresldence,  whether  existing  at  "the  time 
of  such  cause  of  action  accruing,  or  at  any 
time  during  which  a  cause  of  action  might 
be  sustained."  In  the  Codes  of  1857  and 
1871  (section  2157,  Code  1871)  these  two  cate- 
gories were  put  into  separate  clauses  by  the 
legislature,  of  course  with  the  construction 
placed  upon  them  in  Estis  v.  Rawlins,  Inter- 
preting them.  The  first  clause  of  section 
2157,  Ck>de  1871,  provided  thus  for  absence, 
or  absence  and  nonresldence,  existing  at  the 
time  the  action  accrued;  the  second,  for  such 
absence  and  nonresldence  after  the  cause  of 
action  accrued.  The  thing  dealt  with  was 
such  absence,  or  absence  and  nonresldence, 
as  the  case  might  be,  whether  existing  when 
the  cause  of  action  accrued  or  afterwards; 
and  the  time  of  such  absence,  or  such  ab- 
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sence  and  nonresidence,  as  the  case  might  be, 
was  to  be  deducted,  whether  it  existed  in  the 
case  of  one  who  never  had  been  In  the  state 
at  all,  or  in  the  case  of  one  who,  having  re- 
sided here,  absented  himself  from  the  state, 
and  acquired  a  residence  abroad  after  the 
cause  of  action  accrued.  He  who  never  had 
been  in  the  state  was  as  much  absent  from 
and  residing  out  of  the  state  as  one  who  had 
resided  here,  but  had  gone  out  of  the  state, 
and  acquired  a  residence  elsewhere.  The 
case  of  either  satisfied  the  language  of  sec- 
tion 2748,  and  both  were,  as  in  Estls  v.  Raw- 
lins, within  the  reason  of  the  statute.  With- 
ers V.  Bullock,  53  Miss.  Ml,  does  say  that 
section  12  of  Hutchinson's  Code  related  to  ab- 
sence alone,  and  hence  that  the  construction 
of  it,  in  Ingraham  v.  Bowie,  33  Miss.  17,  was 
not  applicable  to  the  case  of  a  nonresident 
But  Ingraham  y.  Bowie  rested  on  Estls  v. 
Rawlins,  which  was  not  referred  to  in  With- 
ers v.  Bullock,  and  which  expressly  declared 
that  section  12  of  Hutchinson's  Code  referred 
as  well  to  nonresidence  and  absence  as  to 
mere  absence.  Whatever  may  be  the  true 
rule  on  the  point  for  decision,  between  Ingra- 
ham V.  Bowie  and  Withers  v.  Bullock,— the 
aggregating  and  deducting  of  periods  of  ab- 
sence in  the  cases  of  absentees  and  nonresi- 
dents,—we  do  not  think  that  rule  material 
here.  It  cannot  be  doubted  that  it  never 
was  the  purpose  of  the  legislature,  in  enact- 
ing sections  2748  and  2737,  Ck>de  1892,  to 
provide  that  a  resident  of  Mississippi  was  to 
be  barred  from  suing  on  a  Mississippi  con- 
tract, payable  in  Mississippi,  the  debtor  who 
had  always  been  absent  from  and  resident 
out  of  Mississippi  by  the  lapse  of  six  years 
from  the  accrual  of  the  cause  of  action.  That 
would,  as  stated,  give  the  nonresident  debtor 
larger  protection  under  the  statutes  than  the 
resident  debtor,  and  would,  besides,  impose 
upon  the  creditor  the  duty  of  ascertaining 
the  residence  of  the  nonresident  debtor,  in 
whatever  part  of  the  earth  resident,  and  su- 
ing him  there,  and  all  within  six  years.  We 
therefore  hold  the  plaintiff  not  barred,  under 
sections  2737  and  2748  of  the  Code  of  1892,— 
the  Mississippi  statutes. 

We  turn  now  to  section  2754,  in  connection 
with  the  Tennessee  statute.  The  history  of 
this  section  2754  is  as  follows:  In  Perkins  v. 
Guy,  55  Miss.  153,  the  creditor  and  debtor 
had  both  resided  In  Tennessee,  where  also  the 
cause  of  action  had  accrued,  for  the  full 
period  of  the  bar,— six  years,— and  for  two 
years  thereafter,  without  suit.  After  the 
death  of  the  debtor,  the  creditor  sued  the 
administrator  (Perkins)  of  the  debtor,  who 
was  a  resident  of  Mississippi,  and  the  de- 
fendant set  up  the  Tennessee  statute  of  six 
years.  This  was  disallowed,  our  statute  of 
limitations— the  statute  of  the  forum— being 
held  to  apply.  The  court  threw  out  the  sug- 
gestion that  "whether  it  would  not  be  wise 
to  alter  the  rule  where  both  parties  were  resi- 
dent in  another  state,  whose  statute  had  bar- 
red the  remedy,"  was  not  worthy  of  the  seri- 


ous consideration  of  the  legislature.  This 
was  in  1877.  And  when  the  Code  of  1880  was 
adopted,  in  response  presumably  to  that  sug- 
gestion, section  2684  of  the  Code  of  1880  (sec- 
tion 2754  of  the  Code  of  1892)  was  enacted, 
and  the  first  clause  of  section  2157  of  the 
Code  of  1871  was  dropped;  and  in  section 
2678  of  the  Code  of  1880  (section  2748  of  the 
Code  of  1892)  the  words  "In  the  state"  were 
for  the  first  time  introduced,  after  the  words 
"if  after  any  cause  of  action  shall  have  ac- 
crued." 

It  is  insisted  by  appellant  that  the  dropping 
of  the  first  clause  of  section  2157  of  the  CJode 
of  1871  shows  that  thereafter  the  time  of 
mere  absence,  or  of  absence  and  nonresi- 
dence, was  never  to  be  deducted,  save  only 
in  the  case  of  one  who,  after  a  cause  of  action 
accrued  against  him  here,  removed  from  the 
state,  and  acquired  a  residence  abroad.  We 
think  the  sound  view  is  that  it  was  dropped 
because  of  the  necessary  conflict  between  It 
and  section  2754  (section  2678,  Code  1880). 
Under  the  first  clause  of  section  2157,  the 
time  of  absence,  or  absence  and  nonresidence, 
was  to  be  deducted.  Under  section  2678,  such 
time  was,  in  the  cases  provided  for  by  it, 
not  to  be  deducted.  They  could  not  stand 
together.  After  it  was  dropped,  the  time  of 
such  absence  and  nonresidence  was  to  be 
deducted  In  all  cases  where  the  resident  debt- 
or against  whom  a  cause  of  action  accrued 
absented  himself  from  the  state,  and  acquired 
a  residence  abroad,  and  also  in  the  cases 
where  a  debtor  had  always  been  absent  from 
and  resided  out  of  the  state,  except  as  quali- 
fied by  section  2684  (section  2^^,  Code  1892). 
Looking  now  to  said  section  2684,  it  is  dear 
on  its  face  that  it  applies,  as  held  in  Railroad 
Co.  V.  Pool,  72  Miss.  490,  16  South.  75%  to 
the  "case  of  a  nonresident  protected  by  the 
bar  of  the  statute  of  limitation  of  the  state 
or  county  in  which  he  has  resided  against  a 
cause  of  action  there  arising,  who  afterwards 
moves  into  this  state."  Whether  it  means, 
as  counsel  for  appellee  insists,  that  plaintiff 
and  defendant  ("both  parties,"  as  said  in 
Perkins  v.  Guy)  must  have  resided  in  the 
same  state  (where  the  cause  of  action  ac- 
crued) till  the  bar  of  that  state  has  attached, 
or  not,  it  is  certain  that  It  means  the  bar  of 
the  other  state  can  be  set  up  by  the  debtor 
when  sued  here  only  in  case  he  has  come 
here  to  reside,  and  does  reside  here.  What- 
ever the  object  of  the  gtatute,— whether  to  en- 
courage Immigration  or  not,— that  Is  its  plain 
declaration. 

Very  ingenious  arguments  are  made  on 
both  sides  as  to  where  a  cause  of  action  ac- 
crues. There  is  much  force  in  the  view  of 
appellee  that  the  cause  of  action  accrued  in 
Mississippi,  where  payable,  and  that  hence  it 
did  not  accrue  in  Tennessee,  and  for  that  rea- 
son section  2754  does  not  apply.  In  Indiana 
and  Maryland  the  statutes  expressly  provide 
that  absence  and  nonresidence  shall  not  be 
deducted  where  the  cause  of  action  arises  in 
the  state,  and  the  defendant  is  then  absent 
Digitized  by  VjUUV  LC 


634 


23  SOUTHERN  REPORTER. 


(La. 


or  nonresident,  if  the  creditor  shall  sue  with- 
in the  time  limited,  after  the  defendant's 
presence  in  the  state.  Wood,  Lim.  Act.  § 
244;  Wood  v.  Bissell,  108  Ind.,  at  page  231, 
9  N.  E.  425.  But  on  this  point  we  decide 
nothing,  resting  onr  decision  on  the  ground 
that  the  defendant  has  never  resided  in  this 
state.  We  do  not  therefore  think  that  the 
appellee  is,  on  the  facts  of  this  case,  barred 
by  section  2754  and  the  statute  of  Tennessee. 
As  to  the  other  assignments  of  error,  it  is 
sufficient  to  say  that  we  find  no  reversible  er- 
ror.   Affirmed. 


(50   La.   Ann.   687) 

STATE  V.  FONTENOT.    (No.  12,737.) 

(Supreme  Court  of  Louisiana.    May  16,  1898.) 

HoMiciDB— Evidence— Chakacter   or  Dbcbasbd 
— Inst RUCTION8— Expert  Evidence. 

1.  The  testimony  of  the  dangerous  character 
of  the  deceased,  when  admissible  in  support  of 
self-defense  urged  by  the  accused,  must  be  re- 
stricted to  the  general  reputation  of  the  deceas- 
ed for  peace  and  quietness;  hence  testimony  of 
particular  acts  of  violence  of  the  deceased  are 
properly  excluded.     8  Rice,  Ev.  §§  476,  482. 

2.  Nor  can  the  state  be  deemed  to  have  open- 
ed the  door  for  the  admission  of  testimony  of 
such  particular  acts  of  violence  merely  be- 
cause, on  re-examination,  the  witness  who  has 
testified  to  such  acts  on  cross-examination  is 
asked  by  the  prosecuting  officer  "if  he  had  ever 
heard  the  deceased  had  hurt  anybody.*'  1 
Greenl.  Ev.  §  468a. 

3.  Instructions  requested,  which  by  implica- 
tion assume  that  the  accused  had  established 
his  defense,  are  properly  refused. 

4.  The  opinion  of  a  witness  whether  the  cuts 
in  the  clothing  of  the  deceased  indicated  that  he 
had  been  stabbed  while  erect,  confronting  the 
accused,  or  when  he  had  fallen  in  the  arms  of 
the  testifying  witness,  cannot  be  deemed  ex- 
pert testimony. 

5.  When  the  charge  is  full  as  to  the  law  of 
self-defense,  instructing  as  to  the  danger  to 
life  or  Ihub  that  wiU  justify  killing,  the  obliga- 
tion of  the  party  assailed  to  retreat,  when  re- 
treat is  not  required,  and  as  to  the  other  phases 
of  the  law  deemed  pertinent  the  verdict  of  the 
jury  will  not  be  set  aside  because  of  the  re- 
fusal of  special  charges  covered  by  the  general 
charge.  State  v.  Roberts,  10  La.  Ann.  264; 
Same  v.  Melton,  37  La.  Ann.  77;  Same  v. 
Garic,  35  La.  Ann.  970;  Same  v.  Boasso,  88  La. 
Ann.  206. 

(Syllabus  by  the  Ourt.) 

Appeal  from  judicial  district  court,  parish 
of  Acadia;  Gilbert  L.  Duprd,  Judge. 

Busebe  Fontenot  was  convicted  of  murder, 
and  appeals.    Affirmed. 

W.  C.  Perrault,  E.  P.  Veazle,  and  Philip  S. 
Pugh,  for  appellant  Milton  J.  Chinningham, 
Atty.  Gen.,  and  R.  Lee  Garland,  Dist.  Atty., 
for  the  State. 

MILLER,  J.  The  accused,  sentenced  for 
life  imprisonment  for  murder,  takes  this  ap- 
peal. 

A  number  of  the  bills  of  exception  reserved 
on  behalf  of  the  accused  are  to  the  exclusion 
of  questions  seeking  testimony  as  to  the  char- 
acter of  the  deceased  for  peace  and  quietness. 
It  seems  to  be  conceded  that,  under  the  cir- 
cumstances detailed  in  the  bills,   testimony 


was  admissible  on  behalf  of  the  accused  that 
the  deceased  was  of  violent  character,  but 
the  discussion  In  this  court  is  as  to  the  form 
of  the  questions  propounded  on  this  subject. 
We  think  it  clear  that  when,  In  support  of 
a  plea  of  self-defense  by  accused,  indicted 
for  murder,  the  law  permits  testimony  im- 
pugning the  character  of  the  deceased  for 
peace  and  quietness,  the  testimony  must  be 
confined  to  his  general  reputation  in  that  re- 
spect 3  Rice,  Ev.  §§  476,  482.  An  examina- 
tion of  the  questions  under  discussion  shows 
the  purpose  to  elicit  testimony  of  previous 
difficulties  of  the  deceased,  of  violence  dis- 
played by  him  in  saloons,  and  relating  to  oth- 
er acts  of  the  accused  claimed  to  be  pertinent 
on  the  issue  of  his  character  for  peace  and 
quietness.  But  on  that  issue  It  Is  not  compe- 
tent to  give  In  evidence  particular  acts  of 
the  deceased.  Id.  It  is  insisted  that  the  state 
had  opened  the  way  for  such  proof.  The  state 
had  not  sought  to  put  any  questions  touching 
the  character  of  the  deceased,— least  of  all, 
referring  to  the  particular  acts,  the  subjects 
of  the  questions  propounded  on  behalf  of  ac- 
cused. The  questions  as  to  particular  acts 
were  put  to  the  witnesses  for  the  state  on 
their  cross-examination.  On  their  re-examlna- 
tion  on  the  issue  on  the  point  thus  introduced 
by  the  defense  on  cross-examination,  the  dis- 
trict attorney  asked  the  witnesses  who  had 
testified  to  the  dangerous  character  of  the  de- 
ceased whether  they  had  "ever  heard  that 
deceased  harmed  any  one."  We  do  not  under- 
stand that  this  question  to  which  the  district 
attorney  confined  himself  on  the  issue  of  the 
character  of  the  deceased,  assailed  by  the  de- 
fense, transcended  the  limit  allowed  him  in 
re-examining  witnesses  on  a  point  brought 
out  on  cross-examination,  or  entitled  the  de- 
fense to  prove  particular  acts  of  violence  on 
the  part  of  the  deceased.  Nor  can  we  perceive 
that  testimony  as  to  such  acts  was  admissible 
because  of  proof  of  the  exclamation  of  the 
deceased  to  accused,  *'You  have  stabbed  me!'' 
Therefore,  In  our  view,  the  lower  co^rt  did 
not  err  in  excluding  the  testimony  proposed 
to  be  given  as  to  such  acts,  and  in  confining 
the  defense  to  proof  of  the  general  'character 
of  the  deceased  for  peace  and  quietness. 

Another  bill  reserved  by  the  accused  is  to 
the  exclusion  of  questions  put  to  a  witness 
who  had  examined  the  clothes  worn  by  the 
deceased  when  he  was  killed;  the  opinion 
of  the  witness  being  sought  as  to  whether, 
from  thajt  examination,  the  cuts  exhibited  by 
the  clothing  were  received  while  the  deceased 
was  erect,  or  reclining.  The  testimony  of  the 
state  tended  to  show  that  the  deceased,  giving 
the  first  blow,  was  shoved  by  the  accused, 
fell  back  in  the  arms  of  one  of  the  testifying 
witnesses,  and  that  while  the  deceased  was 
in  that  position  he  was  stabbed  by  the  ac- 
cused. It  is  claimed  in  the  argument  for  the 
accused  that  the  cuts  in  the  clothes  would 
have  been  higher,  if  received  when  the  ac- 
cused had  fallen  back,  than  they  would  have 
been  if  they  had  been  received  while  the.d^ 
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ceased  was  erect,  confronting  the  accused* 
It  was  proper  for  the  witness  to  have  de- 
scribed the  cuts  In  the  clothing,  from  which 
the  Jury  could  have  drawn  any  inference  that 
the  cuts  might  be  deemed  to  indicate.  But 
the  subject^  in  our  view,  was  not  one  In  ref- 
erence to  wliich  expert  testimony  was  admis- 
sible, and  hence  there  was  no  error  in  exclud- 
ing the  opinion  of  the  witness.  There  is  an- 
other bill  reserved  to  the  statement  of  one  of 
the  witnesses,— substantially,  that  the  accused 
and  deceased  were  angry,— elicited  by  the 
question  whether  they  were  angry,  or  cool 
and  collected.  We  think  the  question  referred 
to  a  fact  (i.  e.  condition  of  the  combatants), 
and  not  to  the  opinion  of  the  witness;  and 
the  queetipn  and  answer  were  unobjection- 
able. 

There  are  bills  in  the  record  to  the  refusal 
of  certain  requested  charges.  One  instruc- 
tion was  to  the  deflnltion  of  the  overt  act  of 
hostility  by  the  deceased,  to  be  considered  in 
connection  with  self-Hlefense,  urged  by  the 
accused.  The  Instruction  asked  was  that 
the  overt  act  was  a  hostile  demonstration, 
of  a  character  to  create  a  belief  in  the  ac- 
.cused  that  he  was  about  to  lose  his  life,  or 
suffer  great  bodily  harm,  at  the  hands  of 
deceased,  and  that  this  belief  could  have 
been  entertained  honestly  by  accused,  though 
deceased  did  not  strike,  or  come  within 
striking  distance  of,  the  accused.  The  court 
had  charged  fully  on  the  law  of  self-defense, 
in  the  course  of  which  it  had  stated,  in  ef- 
fect, that,  to  Justify  •  killing,  the  accused 
must  have  been  in  real  or  apparent  danger, 
existing  at  the  time  of  the  killing;  and,  in 
defining  the  danger,  the  court  instructed 
that  the  killing  must  have  been  absolutely  or 
apparently  necessary  to  protect  the  life  or 
limbs  of  the  deceased;  and,  further,  the 
court  instructed  that  by  "imminent  danger" 
was  meant  such  overt,  actual  demonstration 
as  makes  killing  necessary  to  self-preserva- 
tion; tliat  it  was  not  necessary  that  danger 
should  in  fact  exist,  but  such  actual  danger 
as  might  appear  to  defendant's  comprehen- 
sion, as  a  reasonable  man;  and,  again,  the 
apprehension  of  danger  by  the  accused  must 
be  on  grounds  sufficient  to  satisfy  a  reason- 
able man  that  his  life  or  limbs  were  in  peril, 
or  great  bodily  harm  was  about  to  be  in- 
flicted on  him;  or,  in  other  words,  as  the 
trial  Judge  put  it,  that  the  killing  was  the 
bona  'fide  attempt  to  protect  the  accused 
from  impending  danger.  Between  the  charge 
asked  (substantially,  that  the  overt  act  of 
hostility,  to  Justify  killing,  must  be  of  a 
character  to  impress  accused  that  he  was 
about  to  lose  his  life,  or  suffer  great  bodily 
harm),  and  that  given  by  the  court,  we 
think  there  is  a  difference  only  of  language, 
not  of  substance;  and  in  another  part  of  the 
charge  the  instruction  given  was  that,  to 
constitute  self-defense,  the  actual  striking  .of 
the  blow  is  not  requisite,  nor  that  the  as- 
sailant should  be  in  striking  distance.  We 
are  informed  by  the  bills  that  the  deceased 


and  the  accused  became  Involved  in  a  quar- 
rel over  a  game  of  cards  In  a  saloon;  that 
the  deceased  gave  the  first  blow,  and  the  ac- 
cused was  shdved  back  against  the  wall; 
that,  in  turn,  accused  shoved  deceased,  who 
fell  backwards  in  the  arms  of  one  of  the 
testifying  witnesses.  And  the  testimony,  it 
is  claimed,  tends  to  show  that  in  that  posi- 
tion the  deceased  was  stabbed  by  the  accus- 
ed; the  deceased  exclaiming  at  the  mo- 
ment (calling  the  accused  by  name),  'Tou 
have  stabbed  me!"  The  bills  show  that 
there  was  testimony  that  deceased  was  of 
superior  strength  and  size;  that  he  was  of 
dangerous  character;  that  the  saloon,  the 
scene  of  the  difficulty,  had  but  one  door, 
opening  into  the  front  room.  And  the  tes- 
timony, it  is  claimed,  tended  to  show  that 
the  way  to  the  door  was  obstructed.  In  this 
condition  of  the  proof,  the  charge  of  the 
court  presented  the  law  of  self-defense,  and 
dealt  with  particularity  on  the  phase  of  the 
excuse  for  the  mortal  blow  when,  from  the 
nature  of  the  attack,  the  life  or  limb  of  the 
party  who  gives  the  stroke  is  endangered, 
and  when  retreat  is  impracticable,  or  would 
add  to  that  danger.  On  behalf  of  the  ac- 
cused, the  special  charge  was  asked,  sub- 
stantially, that  proof  of  the  disparity  of 
size  and  strength  of  the  deceased  and  the 
accused,  and  of  the  dangerous  c|^aracter  of 
the  deceased,  can  only  be  offered  when  the 
prima  facie  case  of  self-defense  is  made, 
and  after  it  has  been  shown  that  the  de- 
ceased was  the  attacking  party.  Proof  of 
the  size  and  strength  of  the  two  men,  and 
testimony  tending  to  show  the  dangerous 
character  of  the  deceased,  had  been  offered. 
The  instruction  requested,  In  our  view,  car- 
ried the  implication  that  the  accused  had 
made  a  case  of  self-defense,  and,  we  think, 
was  properly  refused.  On  behalf  of  the  ac- 
cused, the  charges  were  also  requested,  in 
substance,  that  a  person,  free  from  fault, 
assaulted  by  another,  who  manifests  his  pur- 
pose by  violence  to  take  the  life  of  the  party 
assaulted,  or  to  do  him  great  bodily  harm, 
and  no  retreat  on  his  part  is  practicable,  is 
not  obliged  to  retreat,  but  may  pursue  his 
adversary  until  secure  from  danger,  and,  if 
he  kill  the  adversary  in  so  doing,  the  killing 
is  self-defense.  Again,  the  charge  was  re- 
quested that  knowledge  by  the  accused  that 
deceased  was  violent,  dangerous,  and  vin- 
dictive, and  of  superior  strength  was  suffi- 
cient to  form  the  well-grounded  belief  that  the 
accused  was  in  Imminent  danger  of  his  life, 
or  of  great  bodily  harm,  and  would  excuse 
killing,  when,  superadded  to  such  knowl- 
edge, he  is  assailed,  and  when  the  deceased 
shows  an  intent  to  take  the  life  of  the  ac- 
cused, or  subject  him  to  great  bodily  harm: 
and,  again,  there  was  asked,  on  behalf  of  the 
accused,  the  charge,  in  substance,  that  even 
if  the  deceased  did  not  intend  to  take  the 
life  of  the  accused,  but  only' to  beat  him,  yet, 
if  the  beating  was  of  a  character  to  imperil 
Ufe  or  Umb.  accuse^w^s^^us^lfl^^^Jl^ 
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ing  the  deceased.  Some  portions  of  these 
requested  charges,  we  think,  manifestly  deal 
with  the  effect  of  the  proof  stated  to  have 
been  administered;  and  of  that  effect  the 
Jury,  and  not  the  court,  was  to  determine. 
A  careful  examination  of  the  charge  of  the 
court  brings  us  to  the  conclusion  that  the 
law  of  self-defense  was  fully  given.  Thus, 
the  court  had  instructed  "that  a  person 
suddenly  assaulted,  and  in  imminent  danger 
of  life,  or  great  bodily  harm,  and  where  such 
imminent  danger  would  be  the  apparent 
consequence  of  waiting  for  the  assistance  of 
the  law,  and  with  no  practicable  means  of 
escape,  kills  the  assailant,  the  killing  would 
be  self-defense;  and  therefore.  If  the  slay- 
er wasi  closely  pressed  by  the  deceased,  re- 
treated as  far  as  he  could,  conveniently  or 
safely,  in  good  faith,  with  the  honest  intent 
to  avoid  the  violent  assault,  and,  believing 
himself  in  imminent  danger  of  his  life,  or 
great  bodily  harm,  kills  assailant,  the  killing 
is  excusable  homicide."  The  court  further 
instructed  that  a  person  need  not  avoid  dan- 
ger by  flight,  if  not  the  provoker  or  aggress- 
or, but.  If  in  fault,  Is  bound  to  retreat  as  far 
as  practicable,  consistently  with  his  own 
safety,  unless  prevented  by  the  fierceness 
of  the  assault,  when,  if,  to  save  his  life,  he 
kills  his  adversary,  the  killing  is  excusable 
homicide;  tthat,  in  case  of  personal  con- 
flict, to  Justify  homicide  it  must  appear  that 
the  party  killing  had  retreated  as  far  as  he 
could,  or  as  far  as  the  fierceness  of  the  at- 
tack permitted,  but  that  retreat  was  not  re- 
quired where  one  stands  on  his  own  right, 
or  where  retreat  would  add  to  his  danger. 
And  the  court  continued  on  the  same  line  its 
Instruction  as  to  self-defense.  The  charge 
as  given  was  not  excepted  to,  and,  in  our 
view,  it  substantially  gives  the  law  on  the 
subject  1  Archb.  Or.  Prac.  &  PI.  225;  State 
V.  Chandler,  5  La.  Ann.  488:  The  requested 
charges  present  the  law  In  different  lan- 
guage, but  the  court  is  not  required  to  In- 
struct in  the  frame  prepared  by  the  coun- 
sel for  the  accused,  nor  repeat  charges  al- 
ready, in  effect,  given.  State  v.  Roberts,  10 
La.  Ann.  264;  State  v.  Melton,  37  La.  Ann. 
77;  State  v.  Garic,  35  La,  Ann.  970;  State  v. 
Boasso,  88  La.  Ann.  206.  We  can  find  no 
error  in  the  refusal  to  instruct  as  requested 
on  behalf  of  the  accused. 

The  bill  to  the  refusal  to  charge  that  where 
a  man  is  threatened  with  imminent  danger 
he  alone  must  determine  the  necessity  of 
self-defense,  we  think  too  broad.  The  law 
is  that  there  must  have  been  reasonable 
ground  to  believe  the  life  of  the  person  as- 
sailed in  danger,  or  great  bodily  harm 
threatened,  with  other  qualifications,  un- 
necessary to  be  stated,  to  Justify  the  killing 
of  the  assailant  1  Archb.  Or.  Prac.  &  H. 
p.  225;  State  v.  Chandler,  5  La.  Ann.  488. 
Our  attention  has  not  been  directed  to  that 
part  of  the  charge  respecting  malice  deem- 
ed objectionable.    The  special  charge  asked 


on  that  point  we  think  fully  covered  by  the 
general  charge,  and  no  insufficiency  in  it  is 
pointed  out,  to  render  special  instructions 
requisite;  nor  does  our  examination  discov- 
er any  such  necessity.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  sen- 
tence of  the  lower  court  be  affirmed. 
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THOMAS  V.  STATE 
(Supreme  Court  of  Alabama.  May  17,  1888.) 
Intoxicating  Liquors— Illboal  Salb— Evidence. 
A  witness  testified  that  defendant,  accused 
of  selling  liquor  without  a  license  and  contrary 
to  law,  offered  to  get  him  some  whisky,  and 
went  out,  and  returned  with  a  box,  and,  taking 
witness  into  a  back  room  of  the  store,  took 
out  a  jug  which  he  said  contained  three  pints 
of  whisky,  for  which  witness  paid  him  $1.05. 
Held^  that  the  accused  was  not  entitled  to  the 
affirmative  charge. 

Appeal  from  circuit  court  Conecuh  coun- 
ty; John  R.  Tyson,  Judge. 

John  Thomas  was  convicted  of  selling 
spirituous  liquors  without  a  license,  and  he 
appeals.    Affirmed. 

John  D.  Burnett,  for  appellant  Wm.  0. 
Fitts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  selling  spirituous  liquors  without  a 
license,  and  contrary  to  law.  The  only  ex- 
ception reserved,  and  the  only  question  dis- 
cussed In  the  brief  of  counsel  for  appellant. 
Is  as  to  the  ruling  of  the  court  in  refusing 
to  give  the  affirmative  charge  for  the  defend- 
ant.   The  venue  of  the  offense  was  proven. 

Charles  Walker,  a  witness  for  the  state, 
testified  as  follows:  "I  told  Pink  Howard  I 
wanted  some  whisky,  and  asked  him  if  he 
had  any.  He  told  me  he  did  not  have  any, 
but  would  see  if  he  could  get  or  find  some. 
He  went  off,  and  In  a  few  minutes  returned 
with  the  defendant,  John  Thomas,  who  told 
me  he' could  let  me  have  three  pints  for  one 
dollar  and  five  cents.  I  handed  to  defend- 
ant the  money.  He  went  away,  and  in  a 
few  minutes  came  back  to  me  with  a  box; 
and  he  and  I  went  into  the  back  room  of 
Long's  store,  when  the  defendant  opened  the 
box,  and  took  out  a  half-gallon  Jug,  which  he 
said  contained  a  half  gallon  of  whisky.  He 
drew  from  the  Jug  one  pint  bottle  full  of 
whisky,  which  he  kept,  and  handed  me  the 
Jug,  with  three  pints  of  whisky  in  It  I  took 
a  drink,  and  then  sent  the  Jug  to  my  room." 
If  thifl  evidence.  If  true,  would  not  authorize 
a  conviction,  it  would  be  difficult  to  get  up 
sufficient  evidence  in  any  case.  The  fact 
that  there  was  other  evidence  in  the  case  in 
conflict  with  it,  and  other  explanatory, 
which,  if  believed  by  the  Jury,  might  have 
warranted  a  verdict  of  acquittal,  did  not  en- 
title the  defendant  to  the  affirmative  charge. 
The  testimony  of  Charley  Walker  was  in 
evidence  also  for  consideration,  and  we  pre- 
sume was  credited  by  the  Jury.    Affirmed. 
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STATE  T.  SAGE  liAND  &  IMPKOVB- 
MENT  CO. 
(Supreme  Goart  of  Alabama.     May  U,  1898.) 
Taxation—Amount  or  Assbssmbnt  or  Liu 
Property. 
In  a  proceeding  by  the  state  to  raise  the 
assessed  value  of  certain  land,  evidence  that 
an  owner  of  similar  land  in  the  same  neighbor- 
hood gave  a  certain  valuation  for  taxation,  or 
that  his  lands  were  assessed  at  a  certain  valaa- 
tion.  Is  inadmissible. 

Appeal  from  circuit  court,  Choctaw  coun- 
ty; John  O.  Anderson,  Judge. 

Proceeding  by  the  state  of  Alabama  against 
the  Sage  Land  &  Improvement  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals    Affirmed. 

William  C.  Pitts,  for  the  State.  J.  Gilder 
and  George  Stowers,  for  appellee. 

This  was  a  proceeding,  In  the  nature  of 
a  dvil  action,  to  raise  the  assessed  value, 
for  the  purposes  of  taxation,  of  certain  lands 
owned  by  the  appellee.  The  sole  issue  on 
the  pleadings  was  as  to  the  market  value 
of  said  lands.  The  court  holds  that:  "Ob- 
viously, the  fact  that  another  person  gave 
in  similar  land,  situated  in  the  same  neigh- 
borhood, at  a  certain  valuation,  for  taxa- 
tion, or  that  the  said  lands  of  such  other 
person  were  assessed  at  a  certain  valuation, 
could  shed  no  legitimate  light  on  this  issue." 
The  circuit  court  did  not  err  in  excluding  tes- 
timony of  such  fact;  and  the  motion  for  a 
new  trial,  which  was  based  on  the  theory 
that  the  court's  ruling  was  erroneous,  was 
properly  denied.  The  Judgment  in  favor  of 
the  defendant  is  affirmed. 


(118  Ala.  872) 

McDonald  v.  state. 

(Supreme  Court  of  Alabama.     May  18,  1898.) 

Lbadiho  Qusstions— Vsbdiot  in  Criminal 
Casb. 

1.  It  is  within  the  discretion  of  the  trial  court 
to  allow  a  question  to  be  answered,  though  it 
is  leading. 

2.  A  verdict,  -We,  the  Jury,  find  defendant 
guilty,"  18  sufficiently  definite  as  meaning  guilty 
as  charged  in  the  indictment 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Dave  McDonald  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

WUllam  a  VXUm,  Atty.  Gen.,  for  the  State. 

The  appellant  was  ifidicted,  tried  and  con- 
victed for  an  assault  with  Intent  to  mur- 
der. There  was  an  exception  reserved  to 
the  court*s  overruling  the  defendant's  ob- 
jection to  the  leading  question  which  was 
asked  one  of  the  state's  witnesses  by  the 
solicitor.  Held,  that  it  was  discretionary  with 
the  lower  court  to  allow  the  question  to  be 
answered,  though  it  was  leading.-^ayre  ▼• 


Durwood,  85  AU.  247;  Gassenheimer  v.  State, 
62  Ala.  3ia 

The  verdict  was  as  follows:  "We,  the  Jury, 
find  the  defendant  guilty."  Held,  that  this 
was  sufficiently  definite,  and  when  properly 
construed  means,  guilty  as  charged  in  the  in- 
dictment—Blount  V.  State,  49  Ala.  381;  Giles 
V.  State,  52  Ala.  29.  The  Judgment  of  con- 
viction is  affirmed. 


(U7  Ala.  591) 
HENDBICKS  v.  HUGHES  ct  aL 
(Supreme  Gbnrt  of  Alabama.     May  11,  1898.) 
IivjuNCTioir  TO  Rbstrain  Brsach  or  Contract^ 

BqUITT  FLSADINe. 

1.  On  a  motion  to  dismiss  a  bill  for  want  of 
equity,  the  answer  cannot  be  considered,  and 
amendable  defects  in  the  bill  will  be  considered 
as  having  been  amended. 

2.  On  a  motion  to  dissolve  an  injunction,  af- 
firmative averments  not  responsive  to  the  bill 
are  not  entitled  to  weight. 

3.  Complainant  alleged  in  a  bill  that  defend- 
ants leased  him  a  site  for  a  gin,  with  water 
power  to  run  the  gin,  and  agreed  to  keep  the 
water  power  in  good  running  order;  that  the 
lease  was  for  five  years;  that  complainant  own- 
ed and  was  in  possession  of  the  gm  house,  and 
had  operated  it  one  season;  that  the  gin  is  run 
by  means  of  a  rope  attached  to  a  shaft  used  in 
running  a  sawmill;  that  defendants  have  be- 
gun the  erection  of  another  gin  house  between 
his  gin  house  and  the  sawmill,  the  erection  of 
which  will  deprive  him  of  the  use  of  the  shaft 
and  water  power,  and  render  his  lease  useless; 
and  prayed  for  an  injunction  restraining  defend- 
ants from  erecting  the  building.  Held,  that  the 
bill  was  one  to  prevent  the  destruction  of  con- 
tractual obligations,  and  did  not  show  a  want 
of  equity. 


Appeal  from  city  court  of  Talladega;  John 
W.  Bishop,  Judge. 

The  bill  in  this  case  was  filed  by  Joel  M. 
Hendricks  against  Peter  N.  Hughes  and  an- 
other. Bill  dismissed,  and  complainant  ap- 
peals.   Reversed. 

Whitson  St  Graham,  for  appellant  Bowne 
ft  Dryer,  for  appellees. 

OOLBMAN,  J.  The  complainant  filed  the 
present  bill,  the  purpose  of  which  Is  to  ob- 
tain an  injunction  enjoining  the  respondents 
from  erecting  a  certain  gin  house,  already 
begun  and  in  course  of  construction  at  the 
time  of  the  filing  of  the  bllL  On  the  2d  of 
September,  1895,  the  complainant  and  re- 
spondent entered  into  the  following  agree- 
ment, visB.:  'rrhls  is  to  certify  that  an  agree- 
ment has  this  day  been  agreed  upon  between 
Peter  Hughes  and  Joel  Hendricks.  Said  Pe- 
ter Hughes  agrees  to  lease  site  for  gin  at 
Ck>ldwater  Mill,  also  water  power  to  run  said 
gin,  and  agrees  to  keep  said  water  power  in 
good  running  order,  so  as  to  furnish  plenty  of 
power  for  gin  In  ginning  season;  and  said 
lease  is  to  be  for  five  years,  and  at  end  of 
five  years  said  Peter  Hughes  agrees  to  re- 
lease site  and  power,  or  buy  same  at  rea- 
sonable price,  and  said  Joel  Hendricks 
agrees  to  pay  one-fifth  of  product  of  gin  for 
lease  and  power."  The  bill  avers  that  com- 
plainant owns  and  la  In  £p^tB^9X|«oA  ,1Ao 
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gin  house,  though  located  upon  land  of  re- 
spondents; that  he  operated  the  gin  one  sea- 
son at  a  profit,  and  desires  to  enlarge  and 
continue  running  the  gin  under  said  lease. 
The  bill  shows  that  the  gin  is  situated  east 
from  a  sawmill  of  respondents,  and  that  the 
gin  is  operated  by  the  use  of  a  rope  and  pul- 
ley, the  rope  being  attached  to  a  shaft  used 
in  running  the  sawmill,  and  that  respond- 
ents, P.  N.  Hughes  and  one  Humphrey 
Hughes,  have  begun  to  erect  a  gin  house  be- 
tween the  gin  house  owned  and  possessed  by 
him  and  the  sawmill,  thereby  cutting  off  and 
depriving  him  of  the  use  of  the  shaft  and 
water  power.  The  bill  shows  that,  if  re- 
spondents are  permitted  to  erect  another  gin 
as  contemplated,  it  will  render  useless  his 
lease.  The  prayer  is  for  an  injunction  to  re- 
strain the  respondents  from  further  pro- 
ceeding in  the  erection  of  the  gin  house.  The 
answer  of  respondents  nowhere  denies  the 
material  allegations  of  the  bill.  The  answer 
afflrmatiTely  avers  that  said  Humphrey 
Hughes  owns  a  one-ninth  undivided  inter- 
est in  the  mill  site  and  land  upon  which  the 
gin  proposed  to  be  erected  is  situated.  The 
answer  sets  out  at  length  and  in  detail  the 
modus  operandi  of  the  gin  of  complainant, 
and  avers  that  it  requires  great  skill  and  con- 
tinuous labor  to  furnish  power  as  provided 
In  the  lease  for  the  running  of  the  gin. 

At  the  hearing,  the  equity  court  dismissed 
complainant's  bill  for  want  of  equity.  In 
this  the  court  erred.  Upon  a  motion  to  dis- 
miss a  bill  for  want  of  equity,  amendable 
defects  must  be  considered  as  having  been 
made.  Again,  upon  a  motion  to  dismiss  a 
bill  for  want  of  equity,  the  answer  of  the 
respondents  cannot  be  considered;  and,  up- 
on a  motion  to  dissolve  an  injunction,  affirm- 
ative averments,  not  responsive  to  the  bill, 
are  not  entitled  to  weight  It  is  true  that  a 
court  of  equity  will  not  undertake  to  enforce 
specific  performance  of  an  agreement  which 
requires  ''continuous  administration  of  ex- 
ecutory skill,  discretion,  personal  supervi- 
sion," etc.,  as  decided  In  Wingo  v.  Hardy, 
94  Ala.  184,  10  South.  650;  Bridgeport  Land 
&  Improvement  CJo.  v.  American  Fireproof 
Steel  Car  Ck).,  94  Ala.  595, 10  South.  704,  and 
many  others.  We  find  nothing  in  the  pres- 
ent bill  to  which  this  principle  can  apply. 
There  is  no  complaint  of  a  want  of  water 
power.  The  prayer  of  the  bill  is  to  enjoin 
the  erection  of  a  gin  house  which  will  cut 
off  complainant  from  the  use  of  the  water 
power,  and  destroy  the  benefits  of  his  lease. 
The  bill  is  not  strictly  one  to  decree  a  per- 
formance of  a  contract,  but,  by  injunction, 
to  prevent  the  destruction  Of  contractual  ob-. 
ligations.  Bienville  Water  Supply  Co.  v.  City 
of  Mobile,  112  Ala.  260, 20  South.  742;  South 
&  N.  A.  B.  Co.  V.  Highland  Ave.  &  B.  R.  Co., 
98  Ala.  400,  13  South,  682.  It  will  be  time 
enough  to  consider  the  question  so  elaborate- 
ly discussed  by  appellees  when  it  arises. 
The  decree  of  the  equity  court  dissolving 
the  temporary  injunction  which  had  been 


previously  granted,  and  dismissing  the  bill 
for  want  of  equity,  is  reversed  and  annulled, 
and  the  temporary  injunction  will  be  re- 
stored, to  await  further  proceeding  by  the 
court  Reversed,  rendered  in  part,  and  re- 
manded. 


(U7  Ala.  77) 

ROSB  V.  STATE. 

(Supreme  Court  of  Alabama.     May  12,  1898.) 

Cbiuinal  La.w— Changs  of  Vendb— ELBcrroy  as 

TO  Counts— Grand  Larcbnt— Insthuctionb. 

1.  In  a  criminal  case,  a  general  charge  for  de- 
fendant should  be  given  when  the  venue  is  not 
proven. 

2.  Where  a  criminal  case  was  transferred 
from  the  circuit  court  in  Tuscaloosa  county,  in 
which  the  indictment  was  found,  to  the  Tusca- 
loosa county  law  and  equity  court  as  created 
by  Acts  1896-97,  p.  262,  failure  to  show  on  ap- 
peal that  the  provisions  of  the  act  authorising 
the  transfer  were  fully  complied  with  warrants 
a  reversal  of  the  conviction. 

3.  Where  an  indictment  charges  burglary  In 
one  count  and  grand  larceny  in  another,  the 
state  will  not  be  required  to  elect  on  which 
count  it  shall  proceed. 

4.  Under  Code  1886,  f  3789,  in  order  to  con- 
stitute grand  larceny,  it  must  be  proved  that 
the  property  stolen  was  of  some  value. 

6.  In  a  pros€cution  under  counts  for  burglary 
and  grand  larceny,  an  instruction  asked  gener- 
ally, but  applicable  only  to  the  offense  of  lar- 
ceny, was  properly  refused. 

6.  A  charge  should  be  refused  where  its  only 
tendency,  if  given,  would  be  to  throw  doubt 
or  discredit  on  a  fact  in  the  case  established 
without  conflict  of  evidence. 

Appeal  from  law  and  equity  court,  Tusca- 
loosa county;  J.  J.  Mayfleld,  Judge. 

Alex  Bose  was  convicted  of  burglary  and 
grand  larceny,  and  he  appeals.     Beversed. 

The  appellant  was  tried  and  convicted  un- 
der an  indictment  the  first  count  of  which 
charged  burglary  from  a  storehouse,  and  the 
second  count  charged  him  with  gran^  larceny 
for  stealing  personal  property  from  a  store- 
house. The  facts  of  the  case  are  safllciently 
stated  In  the  opinion. 

Among  the  charges  requested  by  tbB  de- 
fendant, and  to  the  refusal  to  give  which  the 
defendant  separately  excepted,  was  the  fol- 
lowing: 'The  court  charges  the  Jury  that 
some  value  of  the  goods  taken  must  be 
proven  before  they  can  convict  the  defend- 
ant under  the  second  count  of  the  indict- 
ment'* 

Wm.  0.  FItts,  Atty.  Gen.,  for  the  State. 

HABALSON,  J.  1.  The  venue  was  not 
proved,  and  for  this  reason,  the  general 
charge  for  the  defendant  should  have  been 
given.  Dorsey  v.  State,  111  Ala.  40,  20  South. 
629. 

2.  The  indictment  was  found  in  the  chr- 
cult  court  of  Tuscaloosa  county,  and  filed 
therein  on  the  26th  November,  1896.  That 
court,  in  the  absence  of  some  statute  author- 
izing its  removal  and  trial  in  another  court 
alone  had  Jurisdiction  to  try  the  cause.  The 
act  creating  "The  Tuscaloosa  County  Law 
and  Bqulty  Court"  (Acts  1896-97^  p.  262)  in 
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Its  ninth  section  provides  as  to  criminal 
cases,  "that  all  criminal  causes  now  or  here- 
after pending  in  the  circuit  court  of  Tusca- 
loosa county  shall,  at  the  request  of  the  de- 
fendant, or  at  the  request  of  the  solicitor 
hereafter  provided  for,  be  at  once  transfer- 
red for  trial  to  this  court  herein  established, 

*  *    *    and  the  clerk  of  said  circuit  court 

*  *  *  shall  transfer  to  and  file  In  the  court 
herein  established  all  the  original  papers  in 
such  causes  together  with  certified  copies  of 
all  dockets  and  minute  entries  in  said  causes, 
and  thereupon  this  court  herein  established 
shall  have  exclusive  Jurisdiction  of  such 
causes.'* 

There  is  nothing  in  the  transcript  of  the 
record  before  us  that  shows  anything  touch- 
ing the  transfer  of  this  cause  from  the  cir- 
cuit to  the  law  and  equity  court  of  said  coun- 
ty of  Tuscaloosa;  and  from  aught  appearing, 
not  a  single  provision  of  the  statute  authoriz- 
ing the  transfer  of  this  case  to  the  latter 
from  the  former  court  was  complied  with. 
We  cannot  presume  the  statute  was  com- 
piled with,  so  as  to  give  the  law  and  equity 
court  Jurisdiction  to  try  the  cause.  Goodloe 
V.  8tate»  60  Ala.  93. 

3.  There  were  two  counts  In  the  indict- 
ment, one  charging  burglary  of  a  storehouse, 
under  section  3786  of  the  Code  of  1886,  i^id 
the  other,  grand  larceny,  for  stealing  per- 
sonal property  from  a  storehouse,  under  sec- 
tion 3789.  These  counts  were  properly  Johi- 
ed,  and  the  state  is  not  required  in  such  case, 
to  elect  for  which  of  the  offenses  it  will  pros- 
ecute. Orr  y.  State,  107  Ala.  35,  18  South. 
142. 

Under  the  statute  (Code  1886,  S  3786),  the 
value  of  goods  hi  the  designated  buildings, 
which  the  burglar  Intended  to  steal  Is  not  an 
element  of  the  offense.  Under  the  grand  lar- 
ceny statute  (Id.  S  3789),  the  stealing  of  "any 
personal  property  of  any  value"  from  a 
dwelling,  storehouse,  etc.,  Is  made  grand  lar- 
ceny. The  crime  is  made  a  felony  Irrespec^ 
tlve  of  the  thing  stolen,  but  It  must  be  al- 
leged and  proved  that  the  property  stolen 
was  of  some  value. 

The  fourth  charge  asked  by  defendant  and 
refused  was,  that  if  the  Jury  should  **be- 
lleve  from  the  evidence  that  no  value  has 
been  proven,  and  that  the  goods  were  not 
taken  from  a  storehouse,  they  will  find  the 
defendant  not  guilty."  This  charge  was  evi- 
dently intended  to  apply  to  the  second  count 
in  the  indictment,  since  the  crime  of  bur- 
glary, charged  in  the  first  count,  did  not  de- 
pend upon  values  of  goods;  but,  it  was  not 
so  limited.  While  the  latter  part  of  the 
charge  was  applicable  to  the  first  count, 
since  there  was  evidence  tending  to  show 
that  the  goods  were  not  stolen  from  the 
storehouse,  and  the  state  introduced  no'  evi- 
dence to  establish  the  burglary  except  that 
defendant  was  found  in  possession  of  goods 
that  had  been  stolen  from  the  store,  yet  the 
charge  In  its  first  hypothesis,  as  to  values  of 
the  goods  taken,  rendered  it  inapplicable  to 


that  count,  and  its  tendency  if  given  would 
have  been  to  confuse  and  mislead  the  Jury. 
Having  been  asked  generally,  as  applicable 
to  both  counts,  it  was  properly  refused,  with- 
out reference  to  its  correctness  as  to  the  sec- 
ond count  It  may  be  added,  that  the  first 
part  of  the  charge  was  abstract,  as  there 
was  .proof  tending  to  show  that  the  goods 
taken  were  of  some  value. 

4.  The  sixth  charge  was  properly  refused. 
It  asserts  a  correct  general  proposition  of 
law,  but  falls  of  application  here.  There 
was  proof  that  the  goods  taken  were  of  some 
value,  and  there  was  no  proof  to  the  con- 
trary. A  charge  should  be  refused  the  only 
tendency  of  which  would  be,  if  given,  to 
throw  doubt  wt  discredit  on  a  fact  in  the 
case  established  without  conflict  of  evidence. 

Reversed  and  remanded. 


(U7  Ala.  601) 
BRANNUM  et  al.  v.  WERTHKIMBRr- 
SWARTZ  SHOE  CO. 
(Supreme  Court  of  Alabama.    May  14,  1896.) 

Rbtirimo  Pastneb  —  Rblbasb  — '  Extkmsiom    of 
Patmbnt. 

1.  A  partner  retiring  from  a  firm  after  the 
purchase  of  goods  by  it  is  not  released  from 
liability,  although  the  seller  thereafter  extends 
the  time  of  payment  to  the  continuing  partner. 

2.  A  letter  written  to  a  continuing  partner 
after  dissolution  of  a  firm  extending  the  time 
of  payment  of  goods  sold  the  firm  prior  to  disso- 
lution, is  incompetent  in  an  action  against  the 
partners  for  the  value  of  the  goods. 

Appeal  ftom  circuit  court,  Madison  county; 
John  Sheffey,  Special  Judge. 

Action  by  Werthelmer-Swartz  Shoe  Com- 
pany against  J.  C.  and  W.  T.  Brannum. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Afilrmed. 

This  action  was  brought  by  the  appellee 
against  the  appellants.  The  complaint  con- 
tained the  common  counts  for  goods  sold 
and  delivered.  The  defense  was  that  the 
partnership  which  had  previously  existed 
between  the  defendants  was  dissolved  be- 
fore the  goods  were  delivered,  and  that  there 
was  a  countermanding  of  the  order  after 
the  dissolution  of  the  partnership,  but  after 
the  contract  of  sale  had  been  made.  The 
facts  In  reference  to  the  making' of  the  con- 
tract are  sufiAciently  stated  in  the  opinion. 
It  was  shown  that  after  the  retirement  of 
W.  T.  Brannum  from  the  firm  of  J.  C.  &  W. 
T.  Brannum,  J.  C.  Brannum  wrote  plaintiff 
a  letter  countermanding  the  order  for  the 
goods;  that  the  plaintiffs  declined  to  abide 
the  countermanding,  but  agreed,  in  respons*^ 
thereto,  to  extend  the  time  of  payment.  This 
letter,  in  which  the  plaintiff  agreed  to  ex- 
tend to  J.  C.  Brannum  the  time  of  payment, 
was  offered  In  evidence.  The  plaintiff  ob- 
jected to  its  introduction  In  evidence,  on  the 
ground  that  it  was  irrelevant  and  immate- 
rial. The  court  sustained  the  objection,  and 
the  defendants  duly  excepted.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  the  gen- 
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eral  affirmative  charge  In  Its  behalf.  To  the 
giying  of  this  charge  the  defendants  duly 
excepted.  There  were  verdict  and  Judgment 
for  the  plaintiff.  The  defendants  appeal, 
and  assign  as  error  the  rulings  of  the  court 
to  which  exceptions  were  reserved. 

William  Richardson,  for  appellants.  J. 
BiL  Davidson  and  6.  S.  Pleasants,  for  appel- 
lee. 

GOLBMAN,  J.  This  Is  an  action  by  appel- 
lee in  assumpsit  to  recover  for  merchandise 
sold  and  delivered.  Plaintiff  introduced  evi- 
dence that  defendants,  as  partners,  made  a 
contract  of  purchase  of  the  goods  on  or  about 
the  1st  of  May,  1894,  to  be  shipped  later,  at 
a  stipulated  price.  It  was  in  evidence  that 
on  June  4th  afterwards  the  partnership  of 
J.  O.  &  W.  T.  Brannum  was  dissolved,  W.  T. 
Brannum  retiring  from  the  firm.  There  was 
some  evidence  tending  to  show  that  before 
the  goods  were  shipped  plaintiff  was  notified 
of  the  dissolution  of  the  firm,  and  an  order 
given  by  the  defendants  not  to  ship  the 
goods.  The  evidence  was  without  conflict 
that  defendants,  as  partners,  and  before  the 
dissolution,  purchased  the  goods;  that  they 
were  shipped  to  the  partnership,  and  receiv- 
ed in  the  partnership  name;  and  there  was 
no  evidence  tending  to  show  that  plaintiff 
released  the  firm  from  their  contract,  or 
agreed  to  look  to  J.  G.  Brannum  for  pay- 
ment The  law  in  this  state  Is  that  a  mere 
extension  of  the  time  of  payment  of  a  part- 
nership debt  does  not  release  a  partner  who 
may  have  retired  from  the  firm  after  the 
contraction  of  the  debt,  and  before  the  grant 
of  extension.  In  fact,  the  decision  of  the 
court  in  the  case  of  Bank  v.  Gheney,  114  Ala. 
536,  21  South.  1002,  and  especially  as  to  plea 
No.  5  in  the  case  cited,  disposes  of  the  de- 
fense relied  upon  by  the  defendants  in  the 
present  case  adversely  to  their  contention. 
We  find  no  error  In  the  exclusion  of  the  let- 
ter written  by  plaintiff  to  J.  O.  Brannum.  It 
shows  on  its  f ^ce  it  was  a  reply  written  to 
a  letter  of  J.  O.  Brannum,  dated  long  after 
the  contract  and  receipt  of  the  goods,  and 
could  exert  no  influence  on  the  issue  made 
by  the  pleading.   Bank  v.  Cheney,  supra. 

Affirmed* 
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(Supreme  Goart  of  Alabama.     May  12,  1898.) 
Pboof  of  Mabbiaob— Griminal  Law  — Inbtbuo- 

TIONB. 

1.  Marriage  may  be  proved  by  direct  evi- 
dence or  by  circumstances  warranting  an  in- 
ference of  its  existence. 

2.  Evidence  that  a  man  and  woman  lived 
and  cohabited  together  for  more  than  10  years; 
that  they  were  the  parents  of  8  children;  that 
the  woman  and  children  were  known  by  his 
name;  and  that  she,  described  as  his  wife, 
joined  him  in  the  execution  of  a  deed,  is  compe- 
tent to  prove  a  marriage. 

3.  Evidence  of  qualified  witnesses  that  a  man 
and  woman  lived  together  as  man  and  wife. 


and  that  he  held  her  out  as  his  wife.  Is  compe- 
tent 

4.  On  a  criminal  trial,  where  there  is  no  con- 
flict in  the  evidence,  the  court  may  charge  the 
jury  upon  the  facts  directly  without  setting 
them  out  hypothetically. 

Appeal  from  circuit  court,  Walker  county; 
James  J.  Banks,  Judge. 

Evans  Bynon  was  convicted  of  bigamy, 
and  appeals.    Affirmed. 

The  appellant,  Bvans  Bynon,  was  tried 
and  convicted  for  bigamy.  The  material 
facts  of  the  case  and  the  rulings  of  the  court 
reviewed  on  the  present  appeal  are  suffi- 
ciently stated  in  the  opinion.  The  woman 
Annie,  whom  the  testimony  for  the  state 
tended  to  show  was  the  flrst  wife  of  the 
defendant,  was  examined  as  a  witness  for 
the  defendant,  and  testified  that  she  and 
thedefendant  had  lived  togetherforlS  years; 
that  no  marriage  ceremony  was  ever  per- 
formed marrying  them;  and  that  there  had 
never  been  any  agreement  between  her  and 
the  defendant  that  they  should  be  husband 
and  wife,  or  that  they  should  live  together 
as  husband  and  wife.  In  the  court's  oral 
charge,  he  instructed  the  jury,  among  oth- 
er things,  as  follows:  ''You  may  look  to  the 
facts  that  the  defendant  and  the  woman  An- 
nie lived  together  13  years;  that  they  lived 
in  the  same  house  and  under  the  same  roof 
that  long;  that  a  few  years  ago,  when  one 
of  their  children  died,  that  the  defendant 
and  Annie  went  to  the  grave  of  the  child  to- 
gether, she  leaning  on  his  arm;  and  that 
they  signed  deeds  as  husband  and  wife,— in 
deciding  what  weight  you  will  give  to  the 
testimony  of  the  woman  Annie."  To  this 
part  of  the  court's  oral  charge  the  defendant 
separately  excepted,  and  also  excepted  to 
the  court's  refusal  to  give  the  following 
charge  requested  by  him:  "If  the  jury  be- 
lieve the  evidence,  they  will  find  the  defend- 
ant not  guilty." 

Goleman  &  Bankhead,  for  appellant  Wm. 
a  Fitts,  Atty.  Gen.,  for  the  State« 

BRIGKELL»  G.  J.  The  appeal  is  taken 
from  a  judgment  of  conviction  of  bigamy. 
The  second  or  alleged  bigamous  marriage 
was  shown  to  have  been  ceremonial,— in 
strict  conformity  to  the  statutes.  The  prior 
marriage,  if  it  existed,  was  to  be  deduced 
from  facts  and  circumstances,— from  the  co- 
habitation and  conduct  of  the  parties. 
Though  there  is  some  diversity  of  judicial 
decision  upon  the  question,  the  better  doc- 
trine, and  that  which  prevails  in  this  state, 
is  that  marriage,  like  any  other  fact  in- 
volved in  a  judicial  inquiry,  may  be  proved 
by  circumstances;  direct  or  positive  proof 
of  the  fact  is  not  necessary.  1  Bish.  Mar.  & 
Dtv.  I  487;  2  Whart  Bv.  S  1297;  2  GreenL 
Ev.  S  461;  Langtry  v.  State,  SO  Ala.  536; 
Campbell  v.  GuUatt,  43  Ala,  57;  Williams  v. 
State,  54  Ala.  131;  Parker  y.  State,  77  Ala. 
47. 

Numerous  exceptions  were  reserved  on  the 
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trial  in  the  conrt  below  to  the  admission  of 
evidence  upon  the  ground  of  irrelevancy. 
The  undisputed  fact  was  that  the  defend- 
ant and  the  woman  alleged  to  be  his  wife, 
for  more  than  10  years  prior  to  the  second 
marriage,  had  lived  under  the  same  roof, 
having  born  to  them  8  children.  We  cannot 
doubt  that  the  fact  that  during  this  period 
she  was  Iluowu  by  his  name,  as  were  the 
children;  that  the  children  called  him  father, 
or  by  the  synonym  Pa;  that,  described  as 
wife,  she  Joined  him  in  the  execution  and  ac- 
knowledgment of  a  deed  and  of  a  mortgage 
conveying  lands;  and  that  during  a  large 
part  of  the  time  the  mother  of  the  woman 
resided  with  them,~were  facts  admissible 
upon  the  inquiry  of  marriage  vel  non.  State  v. 
Gonce,  79  Mo.  600.  And  it  is  to  the  admis- 
sion of  evidence  of  these  facts  the  objection 
of  irrelevancy  was  tal^en  in  the  court  be- 
low. Nor  was  it  objectionable  to  permit 
a  witness  testifying  to  an  acquaintance  of 
several  years  with  the  defendant  and  the 
woman  further  to  testify  that  they  lived 
together  as  man  and  wife,  and  that  the  de- 
fendant held  the  woman  out  as  his  wife. 
Neither  was,  as  is  argued  by  counsel,  the 
expression  of  a  conclusion  of  law  or  of  fact. 
If  so  regarded,  there  is  no  matter  which  in- 
volves a  combination  of  facts  that  is  not  lia- 
ble to  be  called  a  conclusion.  Massey  v. 
Wallser,  10  Ala.  288.  It  was  no  more  than 
that  which  Mr.  Wharton  terms  a  "shorthand 
rendering  of  the  facts."  1  Whart  Bv.  S  510; 
Hood  V.  Disston,  90  Ala.  879,  7  South.  732; 
Gofer  V.  Scroggins,  98  Ala.  842,  13  South. 
115.  The  general  rule  is,  when  a  question 
of  fact  is  Involved,  dependent  on  oral  testi- 
mony, the  credibility  of  the  evidence  must 
be  referred  to  the  Jury;  and  an  instruction 
assuming  its  truth  is  an  invasion  of  their 
province,  and  erroneous.  Originally,  the  rule 
was  that,  If  the  facts  were  clear  and  undis- 
puted, the  court  could  charge  upon  them  di- 
rectly without  hypothesis.  1  Brick.  Dig.  p. 
33a  This  rule  was  departed  from  in  Stewart 
V.  Russell,  38  Ala.  619,  and  it  was  held,  how- 
ever free  from  conflict,  however  clear  and 
undisputed,  the  evidence  may  be,  it  was  er- 
roneous for  the  court  to  charge  upon  it  di- 
rectly. The  later  decisions  have  not  follow- 
ed the  lead  of  Stewart  v.  Russell,  but  their 
tendency  is  to  the  restoration  of  the  original 
rule,— to  hold  that,  when  the  evidence  is 
free  from  conflict,  and  is  clear,  the  court 
does  not  err  in  Instructing  upon  it  directly. 
If  the  evidence  is  not  conflicting— if  it  is 
clear,  undisputed— the  Jury  cannot  disregard 
•  it;  and  it  is  dlfiicult  to  conceive  of  any  good 
reason  for  requiring  the  court  to  submit  its 
credibility  to  them  hypothetically.  The 
very  hypothesis  would  not  be  without  tend- 
ency to  Induce  the  Jury  to  disregard  it;  and, 
if  they  should  disregard  it,  might  necessitate 
the  grant  of  a  new  trial.  There  is  not  a  fact 
referred  to  by  the  court  in  that  part  of  its 
charge  to  which  an  exception  was  reserved 
not  fully  and  clearly  proved;  not  one  as  to 
23  So.— 41 


which  there  was  any  conflict  of  evidence: 
not  one  which  was  denied  by  the  defendant 
in  testifying  for  himself;  and  we  are  unwill- 
ing to  say  the  court  Invaded  the  province  of 
the  Jury  In  charging  upon  these  facts  with- 
out hypothesis.  Marx  v.  Lelnkauff,  93  Ala. 
453--164,  9  South.  520.  The  want  of  consist- 
ency of  the  evidence  of  the  woman  with 
these  undisputed  facts  affected  her  credibil- 
ity, as  the  want  of  harmony  with  undisputed 
facts  affects  the  credibility  of  any  witness. 

The  locality  or  venue  of  the  offense  was 
fully  proved.  The  evidence  does  not,  as  Is 
Insisted  in  support  of  the  general  affirma- 
tive charge  requested  by  the  defendant, 
leave  the  fact  in  doubt  or  uncertainty;  it  is 
not  referable  to  any  other  county  than  to 
the  county  of  Walker  in  this  state.  We  find 
no  error  in  the  record,  and  the  Judgment 
must  be  affirmed. 


(77 
HEBRON  et  al.  v.  KELLY  et  aL 


48) 


(Supreme  Court  of  Mississippi.    June  6,  1898.) 

Aooouhtino—Tbustb-Infants— Equity —DiCBBB 
— Rehbarino. 

1.  While  the  amount  found  due  on  an  ac- 
counting should  be  ascertained  by  a  reference, 
or  the  basis  of  computation  made  apparent  in 
the  decree,  such  omission,  when  not  objected  to^ 
if  the  amount  appears  to  be  substantially  cor- 
rect will  not  invalidate  the  decree. 

2.  A  decree  requiring  one  held  as  trustee  to 
convey  lands  on  payment  of  a  debt  due  him 
should  fix  a  time  for  the  performance  of  such 
acts. 

3.  It  was  not  an  abuse  of  discretion  to  refuse 
a  rehearing  to  a  minor  decreed  to  be  holding 
lands  as  a  trustee,  and  required  to  convey  them 
on  payment  of  a  debt  due  him,  where^  though 
not  appearing  in  the  case,  his  interests  were  de- 
fended by  his  father,  who  was  his  foreign  guard- 
ian, or  where,  on  attaining  his  majority,  in  two 
months  more,  he  would  be  entitled,  under  Code 
1892,  §§  595,  596,  relating  to  decrees  for 'con- 
veyance, to  a  readjudication  for  any  fraud,  col- 
lusion, error,  or  mistake  therein. 

4.  Code  1892,  9  519,  providing  for  a  rehearing 
in  chancery  of  a  decree  entered  on  publication 
only,  on  petition  therefor  by  absent,  nonresi- 
dent, or  unknown  defendants,  but  excepting  de- 
crees for  the  sale  of  property,  or  in  any  other 
case  where  so  provided  by  law,  is  inapplicable 
to  a  decree  holding  an  infant  as  trustee  of 
lands,  and  decreeing  their  conveyance,  where 
one  of  the  defendants  appeared,  and  the  in- 
fant's rights  were  represented  by  his  father, 
who  was  his  foreign  guardian. 

Appeal  from  chancery  court,  Adams  coun- 
ty;  Claude  Pultard,  Chancellor. 

Bill  by  Mary  Ella  Hebron  and  another 
against  George  D.  Kelly  and  another.  There 
was  a  decree  adjusting  and  declaring  the 
rights  of  the  parties,  from  which  they  ap- 
pealed; and  a  petition  by  defendant  George 
D.  Kelly  for  a  rehearing,  from  the  denial  of 
which  he  appealed.    Modified. 

Mrs.  Mary  E.  Leggett  died  in  April,  1879: 
leaving  a  will,  in  which  she  bequeathed  a 
legacy  of  $3,000  to  G.  Malin  Davis,  in  set- 
tlement of  a  debt  due  him  by  her  husband. 
Dr.  H.H.  Leggett    Sbe.apgoh^^g*^^- 
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er,  T.  H.  McCouen,  ber  executor,  without 
bond,  and  directed  him  to  work  her  Green- 
field plantation,  in  Adams  county,  Miss.,  and 
out  of  the  rents  pay  a  mortgage  given  by 
her  to  Jefferson  College,  and  the  $3,000  leg- 
acy bequeathed  Davis.  Subject  to  this  mort- 
gage and  legacy,  she  bequeathed  a  portion 
of  Greenfield  to  her  brother-in-law.  Rev. 
William  Leggett,  and  the  balance  to  the 
daughters  of  Thomas  H.  McCouen,  to  wit, 
Mary  Ella  McCouen  (now  Mrs.  Hebron)  and 
Rosa  McCouen  (now  Mrs.  White).  In  March, 
1882,  Davis  purchased  the  Jefferson  College 
mortgage  on  Greenfield,  foreclosed  it,  and 
purchased  Greenfield  on  August  31,  1882,  at 
the  sale,  which  was  confirmed  on  December 
4, 1882.  Davis'  bid  exceeded  the  amount  due 
him  on  the  mortgage,  and  he  paid  his  bid 
by  satisfying  the  mortgage,  and  receipting 
to  the  commissioner  for  the  excess  on  his 
$3,000  legacy.  The  bill  of  complaint  was  fil- 
ed in  the  Adams  county  chancery  court  in 
September,  1896,  by  Mrs.  Hebron  and  Mrs. 
White,  against  Dr.  S.  Kelly  as  executor  of 
the  will  of  G.  Malin  Davis,  and  guardian  of 
George  D.  Kelly,  and  against  George  D. 
Kelly  as  sole  heir  of  G.  Malin  Davis.  The 
bill  set  forth  the  above  matters,  and,  among 
other  things,  alleged  that  Davis  agreed  with 
the  father  of  complainants,  who  were  then 
minors,  to  advance  or  loan  complainants  the 
money  to  buy  Greenfield  at  the  sale  under 
foreclosure  of  the  mortgage;  to  hold  the  ti- 
tle as  security  for  what  was  due  him  under 
the  mortgage  and  the  $3,000  legacy,  to  wit. 
About  $4,500;  and  to  accept,  for  the  $4,500 
due  him,  20  bales  of  cotton  yearly  for  five 
years,  and  to  convey  Greenfield  to  complain- 
ants when  the  100  bales  had  been  paid  him. 
Complainants  further  claimed  that  Davis  re- 
ceived 20  bales  of  cotton  in  1882  from  their 
father  on  the  contract,  and  that  their  uncle 
A.  H.  Cools  completed  the  payment  of  the  20 
bales  yearly  for  1883.  1884,  1885,  and  1886; 
that  they  were  entitled  to  a  conveyance  of 
Greenfield,  and  a  decree  for  rents  since 
January  1,  1897.  Dr.  Kelly  filed  an  unsworn 
answer,  in  which  he  denied  the  material  al- 
legations, aud  set  forth  that  he  was  dis- 
charged as  administrator  of  Davis'  estate  in 
June,  1885,  and  had  never  been  appointed 
guardian  of  his  son  in  Mississippi.  No  an- 
swer was  filed  on  behalf  of  George  D.  Kelly, 
and  no  guardian  ad  litem  appointed  for  him. 
Complainants  appealed  from  a  decree  dis- 
missing their  bill.  The  court  held  that  Da- 
vis held,  as  trustee,  the  legal  title  of  Green- 
field until  his  debt  against  it,  of  about  $4,- 
500,  was  entirely  worked  out  by  the  payment 
of  20  bales  of  cotton  yearly.  After  the 
cause  was  remanded  the  depositions  of  Dr. 
Kelly  and  T.  J.  Carson  were  taken  on  behalf 
of  defendants,  and  the  depositions  of  Mrs. 
Hebron  and  her  husband.  John  L.  Hebron,  on 
behalf  of  complainants,  and  Cook  was  again 
examined  in  open  court  on  behalf  of  com- 
plainants. At  this  trial  the  chancellor  took 
the  cause  under  advisement,  to  be  decided 


in  vacation.  While  the  chancellor  had  the 
case  under  advisement,  George  D.  Kelly  filed 
a  petition  for  a  rehearing  as  to  himself,  un- 
der section  619  of  the  Code  of  Mississippi. 
His  petition  set  forth,  among  other  things, 
that  he  had  been  cited  only  by  publication, 
and  had  not  appeared  before  in  the  cause, 
that  his  father  had  never  been  appointed  his 
guardian  in  Mississippi,  that  no  guardian  ad 
litem  had  been  appointed  for  him,  and  that 
he  would  attain  his  majority  on  February 
28,  1898.  He  prayed  that  the  cause  be  re- 
manded to  rules,  that  he  be  permitted  to  file 
an  answer  and  cross  bill,  and  that  the  cause 
stand  for  hearing  anew,  as  to  him  and  his 
interest,  and  the  orders  and  decrees  render- 
ed be  reviewed.  Summons  was  served  upon 
Mrs.  White,  and  publication  made  for  Mrs. 
Hebron,  as  required  by  section  520  of  Code; 
but  the  chancellor  ignored  the  petition,  and 
rendered  a  decree  in  vacation,  on  January 
29, 1898,  that  George  D.  Kelly  convey  Green- 
field to  complainants  upon  the  payment  to 
him  of  $5,767.55,  with  10  per  cent  interest 
from  January  1,  1898»  and  upon  March  7, 
1898,  rendered  another  decree,  sustaining  the 
demurrer  of  complainants  to  the  petition. 
Complafiiants  appealed  from  the  decree  of 
January  29,  1898;  and  George  D.  Kelly,  hav- 
ing arrived  of  age  on  February  28,  1898,  ap- 
pealed in  his  own  name  from  both  the  de- 
cree of  January  29,  1896,  and  the  decree  of 
March  7,  1898. 

A.  G.  Shannon,  for  plaintiffs.  Calhoon  ft 
Green  and  Ernest  E.  Brown,  for  defendants. 

WOODS,  C.  J.  An  examination  of  all  the 
evidence  in  this  ease  satisfies  us  that  the  de- 
cree of  the  learned  court  below,  declaring 
that  the  title  to  Greenfield  plantation  is 
vested  in  George  D.  Kelly  as  trustee  for 
complainants,  is  correct,  and  should  not  be 
disturbed  by  us  on  this  appeal. 

We  must  decline,  also,  to  reverse  the  de- 
cree because  of  the  finding  of  the  court  that 
$5,767.55  is  the  sum  due  from  complainants 
on  an  accounting  to  said  George  D.  Kelly. 
We  should  be  better  satisfied  as  to  this  sum 
if  the  taking  and  stating  of  the  account  had 
been  referred  to  a  master,  under  directions, 
as  to  the  manner  of  stating  the  account,  by 
the  court,  or  if  the  court  had  stated  the 
basis  on  which  the  able  chancellor  ascer- 
tained the  sum  due.  It  would,  we  think, 
have  been  better  practice  to  refer  the  matter 
of  accounting  to  a  master;  but  that  was  not 
done,  and  no  objection  was  interposed  by  ei- 
ther party  to  the  course  pursued.  Both  sides 
have  appealed,— complaining,  on  the  one 
hand,  that  the  sum  found  to  be  due  is  too 
great,  and.  on  the  other,  that  it  is  too  small; 
but  neither  has  been  able  to  specify  in  what 
particulars  error  in  this  behalf  was  com- 
mitted. Groping  for  ourselves,  therefore, 
through  all  the  evidence  on  this  point  con- 
tained in  the  record,  to  ascertain  what  is  the 
true  amount  due  from  complainants  to  said 
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George  D.  Kelly,  we  have  arrived  at  the  con- 
clusion that  the  sum  named  In  the  decree  Is- 
substantially  correct  We  think,  however, 
that  the  decree  should  have  fixed  some  rea- 
sonable time  within  which  the  complainants 
should  make  payment  of  the  sum  found  to 
be  due  said  Kelly,  and,  on  failure  to  so  pay, 
that  the  plantation  should  be  sold  to  pay 
the  Indebtedness. 

The  petition  by  George  D.  Kelly  for  a  re- 
hearing was  to  be  granted  or  refused  by 
the  court  In  the  exercise  of  Its  sound  Judicial 
discretion.  To  have  a  rebelling  at  the  time, 
and  under  the  circumstances,  was  not  mat- 
ter of  right  The  rule  on  the  subject  is  thus 
stated  In  the  opinion  of  this  court  In  McLe- 
more  v.  Railroad  Co.,  58  Miss.  523:  "If  the 
infant  defendant  is  dissatisfied  with  the  de- 
fense which  has  been  made  for  him,  and 
wishes  to  make  a  new  one,  he  must,  In 
general,  wait  till  he  has  attained  twenty-one 
before  he  applies;  but,  upon  special  circum- 
stances shown,  he  may  obtain  leave  to  make 
a  new  defense  during  his  Infancy."  We 
fall  to  see,  as  did  the  court  below,  such  a 
continuation  of  special  circumstances  as  was 
sufficient  to  justify  the  court  In  giving  leave 
to  the  minor  to  then  have  a  rehearing.  The 
minor  had  been  faithfully  represented  by  his 
father,  who  was  also  his  foreign  guardian, 
and  had  had  his  defense  fully  and  ably  made 
by  chosen  counsel;  and  the  cause  had  been 
on  submission  for  final  decree  for  about  two 
months  before  the  petition  for  rehearing  was 
presented  In  vacation,  and  without  leave  had 
so  to  do.  Moreover,  the  minor  was  then 
within  about  two  months  of  his  majority. 
He  Is  now,  and  has  been  since  February  last, 
of  full  age,  and  may,  of  right,  If  he  wishes, 
now  have  a  rehearing,  and  present  his  case 
anew,  and  have  a  readjudlcation  of  his 
rights,  if,  through  fraud,  collusion,  error,  or 
mistake,  wrong  has  been  done  him.  Section 
519,  Code  1892,  Is  inapplicable  to  this  case. 
The  former  decree  was  not  rendered  upon 
proof  of  publication  only,  without  the  ap- 
pearance of  the  minor.  He  was  a  minor, 
and  could  not  defend  in  person;  but  his  fa- 
ther and  guardian,  assisted  by  able  counsel, 
had  represented  his  interests,  and  his  rights 
did  not  suffer  by  such  representation.  The 
right  to  a  rehearing  In  this  case  was  con- 
ferred by  sections  595,  596,  Id.;  and  the  lim- 
itation of  his  right  before  arrival  at  ma- 
jority we  have  already  considered.  We  are 
the  more  confident  in  sustaining  the  decree 
of  the  court  below,  seeing  the  petitioner  is 
now  more  than  21,  and  may  have  his  own 
independent  action,  and  secure  a  rehearing. 
If  willing  to  assume  all  the  consequences  of 
his  own  suit.  The  decree  of  the  court  be- 
low is  modified  and  amended  so  as  to  require 
the  payment  of  the  sum  due  from  complain- 
ants to  said  George  D.  Kelly  within  six 
months  from  this  day;  and,  on  failure  so  to 
do,  the  clerk  of  the  chancery  court  of  Adams 
county  shall  make  sale  of  Greenfield  planta- 
tion to  satisfy  said  indebtedness,  and  com- 


plainants will  be  thereafter  barred  of  their 
equity  of  redemption.  Decree  accordingly 
here. 


(71  H188.  168) 

STATB  ex  rel.  TEACHERS  AND  OFFICERS 
OF  INDUSTRIAL  INSTITUTE  AND  COL- 
LEGE V.  HOLDER,  Auditor  of  Public  Ac- 
counts. 

(Supreme  Court  of  Mississippi.     May  30,  1898.) 

Statutbs— Enaotm  bht-Vbto  Powsb— Apfbopbia- 

TI0K8. 

1.  Under  Const,  i  69,  providing  that  appro- 
priation bills  for  the  support  of  the  common 
schools  may  prescribe  the  conditions  on  which 
the  money  may  be  drawn,  and  for  what  pur- 
poses paid,  and  section  78,  providing  that  the 
governor  may  veto  part  of  any  appropriation 
bill,  and  approve  part,  and  that  the  portions  ap- 
proved shall  be  law,  the  governor  cannot  veto 
portions  of  such  bills  that  prescribe  the  con- 
ditions on  which  the  money  may  be  drawn  and 
approve  the  remainder. 

2.  Under  Const,  i  72,  providing  that  if  the 
legislature,  by  adjournment,  prevent  the  return 
of  a  bill  from  the  governor  within  five  days,  it 
shall  be  a  law,  unless  sent  back  within  three 
days  after  the  beginning  of  the  next  session, 
where  the  action  of  the  governor  in  attempting 
to  approve  part  and  veto  part  of  a  bill  is  un- 
constitutional and  voidi  and  the  legislature  had 
adjourned  within  the  five  days  after  the  bill 
went  to  the  governor,  the  bill  is  still,  in  legal 
contemplation,  in  his  hands,  and,  unless  sent 
back  by  him  within  three  days  after  the  begin- 
ning of  the  next  session,  becomes  a  law  in  its 
entirety. 

Terra],  J.»  dissenting. 

Appeal  from  circuit  court,  Hinds  county; 
Robert  Powell,  Judge. 

Application  by  the  state,  on  the  relation 
of  the  teachers  and  ofllcers  of  the  Industrial 
Institute  and  College,  to  compel  W.  D.  Holder, 
auditor  of  public  accounts,  to  issue  warrants 
for  their  salaries.  There  was  a  judgment 
against  the  applicants,  and  they  appeaL  Af- 
firmed. 

Williamson  &  Potter  and  W.  R.  Harper,  for 
appellants.  Wells  &  Oroom  and  F.  Johnston, 
for  appellee. 


WOODS,  C.  J.  The  most  difficult  and  deli- 
cate duty  that  ever  falls  to  the  lot  of  the  court 
of  last  resort  Is  ours  to-day.  In  interpreting 
various  provisions  of  our  constitution,  we  are 
called  upon  to  declare  the  boundaries  beyond 
which  executive  action  may  not  pass,  and  to 
fix  the  limitations  upon  the  executive  authori- 
ty to  veto  the  dechired  will  of  both  houses  of 
the  legislature. 

On  the  8th  day  of  February,  1898,  the  fol- 
lowing bill  was  passed  by  the  house  of  repre- 
sentatives, viz.: 

**An  act  to  appropriate  money  for  the  support 
and  maintenance  of  the  Industrial  Institute 
&  College  for  the  years  1898  and  1899.    , 

•'Section  1.  Be  it  enacted  by  the  legislature 
of  the  state  of  Mississippi,  that  the  following 
sums  of  money  be  and  the  same  are  hereby 
appropriated  out  of  angi^j^gggj^^J 
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not  otherwise  appropriated,  for  the  support 
and  maintenance  of  the  Industrial  Institute 
&  College: 

For  salaries  of  teachers  and  officers: 

For  the  year  1898 $20,490  00 

For  the  year  18D9 20,490  00 

For  extending  sewer 1,600  00 

For  painting  bnilding  and  repairs. . .  1,000  00 
Trustees'    meetings,    commencement 

exercises,  printing,  &c 800  00 

"All  of  said  amounts  to  be  drawn  by  draft 
of  the  president  of  the  college,  approved  by 
the  governor  and  the  auditor  of  public  ac- 
counts, and  the  auditor  shall  Issue  his  war- 
rant on  the  state  treasurer  for  said  several 
sums:  provided  that  no  part  of  the  money 
hereby  appropriated  for  wages  or  salaries 
shall  be  available  unless  the  board  of  trustees 
shall  first  adopt  and  enact  rules  and  by-laws 
to  the  following  effect:  First  Conferring  up- 
on the  president  of  the  college  the  power  to 
recommend  to  the  board  of  trustees  all  the 
teachers  who  may  hereafter  be  employed,  and 
to  select  and  remove  other  employes  who  are 
not  teachers,  and  giving  the  president  the  au* 
thorlty  for  sufficient  cause  in  his  discretion  to 
remove  or  suspend  any  member  of  the  faculty 
subject  to  the  approval  of  the  trustees.  Sec- 
ond. Conferring  upon  the  president  of  the 
college  subject  to  the  approval  of  the  trustees 
to  arrange  and  specify  the  course  of  study  and 
to  fix  the  schedules  of  studies  and  classes  and 
to  establish  rules  of  discipline  for  the  govern- 
ment of  the  pupils.  Third.  By-laws  provid- 
ing for  equal  dormitory  privileges  to  all  pupils 
whether  taking  industrial  or  academic  cours- 
es, singly  or  together,  and  by-laws  to  enforce 
the  faithful  discharge  of  duties  of  all  officers, 
professors  or  employes,  and  before  the  auditor 
shall  issue  any  warrant  under  this  act,  the 
board  of  trustees  shall  file  with  the  auditor 
a  certified  copy  of  their  action  complying  with 
the  above  conditions.  All  of^said  money  to 
be  expended  under  the  direction  or  approval 
of  the  trustees  of  the  college,  and  a  report  of 
the  expenditures  made  to  the  legislature." 

This  bill  passed  the  senate  February  9, 
1898,  and  was  duly  presented  to  the  governor 
for  his  action.  On  February  11,  1898,  the 
governor  made  this  indorsement  and  qualified 
approval  upon  the  bill.  In  words  following, 
and  thereafter,  on  the  same  day,  caused  the 
same  to  be  filed  in  the  office  of  the  secretary 
of  state,  viz.: 

"I  approve  that  part  of  this  bill  preceding 
the  word  'provided,*  in  the  first  section;  and 
I  approve  the  suggestion  in  said  section  that 
by-laws  provide  for  equal  dormitory  privi- 
leges to  all  pupils,  whether  taking  Industrial 
or  academic  courses,  singly  or  together;  and 
I  approve  that  part  of  said  section  providing 
for  the  expenditures  of  said  money  under  the 
direction  or  approval  of  the  trustees,  and  for 
report  thereof  to  the  legislature;  and  I  ap- 
prove section  2.  The  other  parts,  by  authority 
of  section  73  of  the  state  constitution,  I  dis- 
approve,   10:46  a.  m.,  February  11,  1898." 

The  sections  of  the  constitution  necessary 


to  be  at  all  considered  are  sections  69,  72, 
and  73;  and  they  are  as  follows,  respectively, 
viz.: 

"Sec.  69.  General  appropriation  bills  shall 
contain  only  the  appropriations  to  defray  the 
ordinary  expenses  of  the  executive,  legisla- 
tive and  judicial  departments  of  the  govern- 
ment; to  pay  interest  on  state  bonds,  and 
to  support  the  common  schools.  All  other  ap- 
propriations shall  be  made  by  separate  oills, 
each  embracing  but  one  subject.  Legislation 
shall  not  be  engrafted  on  appropriation  bills, 
but  the  same  may  prescribe  the  conditions 
on  which  the  money  may  be  drawn,  and  for 
what  purposes  paid." 

"Sec.  72.  Every  bill  which  shall  pass  both 
houses  shall  be  presented  to  the  governor  of 
the  state.  If  he  approve  he  shall  sign  it;  but 
if  he  does  not  approve  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  It  orig- 
inated, which  shall  enter  the  objections  at 
large  upon  its  journal  and  proceed  to  recon- 
sider it.  If  after  such  reconsideration  two- 
thirds  of  that  house  shall  agree  to  pass  the 
bill  it  shall  be  sent  with  the  objections  to 
the  other  house  by  which  likewise  it  shall  be 
reconsidered;  and  if  approved  by  two-thirds 
of  that  house,  it  shall  become  a  law;  but  in 
all  such  cases  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays  and  the 
names  of  persons  voting  for  or  against  the 
bill  shall  be  entered  on  the  journal  of  each 
house  respectively.  If  any  bill  shall  not  be 
returned  by  the  governor  within  five  days 
(Sundays  excepted)  after  it  has  been  presented 
to  him  it  shall  become  a  law  in  like  manner 
as  if  he  had  signed  it,  unless  the  legislature 
by  adjournment  prevent  its  return,  in  which 
case  it  shall  be  a  law  unless  sent  back  within 
three  days  after  the  beginning  of  the  next 
session  of  the  legislature.  No  bill  shall  be  ap- 
proved when  the  legislature  is  not  in  ses- 
sion. 

"Sec.  73.  The  governor  may  veto  parts  of 
any  appropriation  bill,  and  approve  parts  of 
the  same  and  the  portions  approved  shall  be 
law." 

Section  73  of  the  constitution  relates  to 
general  appropriation  bills,  or  those  contain- 
ing several  items  of  distinct  appropriations; 
that  is  to  say,  special  appropriation  bills, 
with  distinct  items  of  appropriations.  It  ap- 
plies to  such  as  are  made  up  of  parts,  and 
consist  of  portions  separable  from  each  oth- 
er as  appropriations.  It  was  not  designed  to 
enable  the  governor  to  veto  objectionable 
legislation  in  appropriation  bills,  for  that  Is 
provided  for  in  section  69.  Section  73  was 
framed  with  a  view  of  guarding  against  the 
evils  of  omnibus  appropriation  bills  securing 
unrighteous  support  from  diverfte  interests, 
and  to  enable  the  governor  to  approve  and 
make  law  some  appropriations,  and  to  put 
others  to  the  test  of  securing  a  two-thirds 
vote  of  the  legislature  as  the  condition  of 
becoming  law.  Thus  viewed,  section  73  is 
eminently  wise,  and  will  prove  useful  in 
practice,  as  correctlp^i^^^  ^^^^^t* 


Miss.) 


STATE  V.  HOLDER. 


645 


single  bill,  making  one  whole  of  its  con- 
stituent parts,  "fitly  Joined  together."  and  aU 
necessary  in  legislative  contemplation,  may 
be  dissevered  by  the  governor,  and  certain 
parts,  torn  from  their  connection,  may  be 
approved,  and  thereby  become  law,  while 
the  other  parts,  unable  to  secure  a  two-thirds 
vote  in  both  houses,  will  not  become  law, 
we  shall  have  a  condition  of  things  never 
contemplated,  and  appalling  In  its  possible 
consequences.  Every  bill  of  the  character 
in  question  has  three  essential  parts:  The 
purpose  of  the  bill,  the  sum  appropriated  for 
the  purpose,  and  the  conditions  upon  which 
the  appropriation  shall  become  available. 
Suppose  a  bill  to  create  a  reformatory  for 
Juvenile  offenders,  or  to  build  the  capitol, 
containing  all  necessary  provisions  as  to 
purpose,  amount  of  appropriation,  and  con- 
ditions; may  the  governor  approve  and 
make  law  of  the  appropriation,  and  veto  and 
defeat  the  purpose  or  the  conditions  or  both, 
whereby  the  legislative  will  would  be  frus- 
trated, unless  the  vetoed  purposes  or  condi- 
tions were  passed  by  a  two-thirds  vote  of 
each  house?  This  would  be  monstrous.  The 
executive  action  alone  would  make  that  law 
which  had  never  received  the  legislative  as- 
sent And  after  all,  and  despite  pragmatic 
utterances  of  political  doctrinaires,  the  exec- 
utive, in  every  republican  form  of  govern- 
ment, has  only  a  qualified  and  destructive 
legislative  function,  and  never  creative  leg- 
islative power.  If  the  governor  may  select, 
dissent,  and  dissever,  where  Is  the  limit  of 
his  right?  Must  it  be  a  sentence  or  a  clause 
or  a  word?  Must  It  be  a  section,  or  any 
part  of  a  section,  that  may  meet  with  exec- 
utive disapprobation?  May  the  governor 
transform  a  conditional  or  a  contingent  ap- 
propriation Into  an  absolute  one,  in  disregard 
and  defiance  of  the  legislative  will?  That 
would  be  the  enactment  of  law  by  executive 
authority  without  the  concurrence  of  the  leg- 
islative will,  and  in  the  face  of  it  The  true 
meaning  of  section  78  Is  that  an  appropria- 
tion bill  made  up  of  several  parts  (that  is, 
distinct  appropriations),  different,  separable, 
each  complete  without  the  other,  which  may 
be  taken  from  the  bill  without  affecting  the 
others,  which  may  be  separated  into  differ- 
ent parts  complete  in  themselves,  may  be 
approved,  and  become  law  in  accordance 
with  the  legislative  will,  while  others  of  like 
character  may  be  disapproved,  and  put  be- 
fore the  legislature  again,  dissociated  from 
the  other  appropriations.  To  allow  a  single 
bill,  entire,  inseparable,  relating  to  one  thing, 
containing  several  provisions,  all  comple- 
mentary of  each  other,  and  constituting  one 
whole,  to  be  picked  to  pieces,  and  some  of 
the  pieces  approved,  and  others  vetoed,  is  to 
divide  the  indivisible;  to  make  of  one,  sev- 
eral; to  distort  and  pervert  legislative  ac- 
tion, and  by  veto  make  a  two-thirds  vote  nec- 
essary to  preserve  what  a  majority  passed, 
allowable  as  to  the  entire  bill,  but  inappli- 
cable to  a  unit  composed  of  divers  comple- 


mentary parts,  the  whole  i>assed  because  of 
each.  The  bill  in  question  is  an  entire  thing, 
Inseparable  in  its  provisions,  and  to  be  ap- 
proved or  disapproved  as  such,  and,  not  be- 
ing signed  as  a  whole,-  Tvas  not  made  law  by 
the  partial  and  qualified  approval  which  it 
received.  It  cannot  be  law,  for  that  would 
be  to  make  law  of  what  has  not  been  con- 
curred in  by  the  legislature  and  the  governor. 
Section  60  of  the  constitution  does  not  for- 
bid all  legislation  in  appropriation  bills.  It 
prohibits  general,  foreign,  and  incongruou9 
legislation,  but  distinctly  authorizes  legisla- 
tion prescribing  conditions  on  which  money 
appropriated  may  be  paid  out  Restricting 
the  prohibition  of  section  69  and  the  provi- 
sions of  section  78  to  general  appropriation 
bills,  or  bills  containing  distinct  and  sepa- 
rable items  of  appropriation,  all  difficulty  is 
removed,  harmony  is  established,  and  the 
several  provisions  made  intelligible  and  use- 
ful. The  idea  of  section  73  was  probably 
borrowed  from  the  constitution  of  the  Con- 
federate States,  where,  plainly,  different  ap- 
propriations were  had  in  view,  and  it  seems 
Irrational  to  apply  it  to  other  and  different 
appropriations.  If  section  72,  which  requires 
bills  vetoed  by  the  governor  to  be  returned 
to  the  house  in  which  they  originated,  does 
not  apply  to  bills,  parts  of  which  are  ap- 
proved, and  parts  disapproved,  under  section 
78,  our  interpretation  of  these  sections  is 
powerfully  strengthened.  It  is  by  section  72, 
if  at  all  (as  to  which  we  are  required  to  say 
nothing),  that  the  parts  vetoed  are  to  be 
submitted  to  the  legislature.  Section  72 
speaks  of  a  bill  in  its  entirety,  it  appears, 
and  may  not  be  applicable  to  the  state  of 
case  contemplated  by  section  78.  If  the  ve- 
toed parts  of  a  bill  are  not  required  to  be 
submitted  to  the  legislature  (as  to  which 
we  express  no  opinion),  then  the  governor's 
approval  of  parts  of  a  biU,  and  his  disap- 
proval of  other  parts,  may  make  that  law 
which  the;  legislative  will  never  sanctioned, 
and  which,  by  a  two-thirds  vote  of  both 
houses,  the  proper  lawmaking  power  was  in- 
effective to  prevent  becoming  law.  The  sign- 
ing of  the  bill  by  the  governor  was  qualified 
in  the  act  and  on  the  enrolled  bill,  and  did 
not  become  law  in  part  because  it  was  not 
an  approval  of  parts  and  disapproval  of  parts 
of  such  a  bill,  as  is  in  view  in  section  73  of 
the  constitution;  the  bill  in  this  case,  in 
the  parts  vetoed,  not  being  an  appropriation 
bUl,  within  its  meaning,  and  not  being  a  veto 
of  parts  of  distinct  and  separable  appropria- 
tions. To  hold  that  the  bill  became  law  as  a 
whole  would  be  to  make  it  so  without  the 
governor's  approval,  and  in  the  face  of  his 
disapproval,  of  the  conditions..  Both  legis- 
lative declaration  and  executive  approval  are 
essential  prerequisites  to  the  enactment  of 
any  law. 

The  action  of  the  governor  having  been  un- 
constitutional, and  therefore  void,  his  action 
in  dealing  with  the  bill  was  a  nullity;  but 
the  legislature  havtajf^a^ogi^^^^^i^T^e 
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days  after  the  presentation  of  the  bill  to  the 
governor,  the  bill,  in  legal  contemplation, 
must  be  held  to  be  yet  in  the  hands  of  the 
governor,  and  may  become  law,  unless  sent 
back  by  him  within  'three  days  after  the 
beginning  of  the  next  session  of  the  legisla- 
ture. It  follows  from  these  views  that  the 
judgment  of  the  court  below  must  be  affirm- 
ed. 

TBRRAL,  J.  (dissenting).  The  act  of  the 
legislature  of  18^,  creating  and  establishing 
the  Industrial  Institute  and  College  for  the 
Education  of  White  Girls,  vested  in  the 
board  of  trustees  thereof  certain  powers  for 
the  government  and  control  of  said  institu- 
tion. The  appropriation  bill  for  said  Indus- 
trial Institute  and  College,  passed  on  the 
11th  day  of  February,  1898,  enactM  that  the 
sums  of  money  for  the  payment  of  the  sal- 
aries of  the  teachers  and  officers  of  said 
college  should  not  be  audited  until  the  trus- 
tees of  said  college  should  enact  by-laws 
granting  said  powers  of  government,  or  a 
large  part  of  them,  to  the  president  of  the 
college.  The  governor  approved  the  appro- 
priations of  the  bill,  but  vetoed  those  parts 
of  the  bill  which  required  the  trustees  to  en- 
act by-laws  vesting  their  own  powers  in  the 
president  of  the  college.  An  application  for 
tlie  warrant  of  the  auditor  for  the  salaries 
of  the  teachers  of  the  college  has  been  made 
upon  the  auditor,  and  he  refuses  to  audit 
said  claim  because  of  the  want  of  the  cer- 
tificate of  said  board  of  trustees  that  they 
have  enacted  by-laws  in  compliance  with  the 
parts  of  the  appropriation  bill  vetoed  by  the 
governor.  Upon  this  statement  of  the  case,  the 
question  is  whether  the  teachers  and  officers 
of  the  college,  who  have  earned  their  respec- 
tive salaries,  and  have  furnished  proper 
vouchers  therefor,  are  entitled  to  a  warrant 
or  warrants  for  such  salaries.  Section  68  of 
the  constitution  provides:  "Legislation  shall 
not  be  engrafted  on  appropriation  bills,  but 
the  same  may  prescribe  the  condittons  on 
which  the  money  may  be  drawn,  and  for 
what  purpose  paid."  Section  73  provides: 
**The  governor  may  veto  parts  of  an  appro- 
priation bill,  and  approve  parts  of  the  same, 
and  the  parts  approved  shall  be  law."  If 
the  proviso  of  the  bill  be  mere  legislation,  it 
must  have  been  void,  without  the  governor's 
veto,  by  the  force  of  section  60  of  the  con- 
stitution; otherwise  the  clause  that  ''leg- 
islation shall  not  be  engrafted  on  appropria- 
tion bills"  would  be  nugatory  and  of  no  ef- 
fect Whether  the  proviso  In  the  act  before 
us,  by  the  mere  use  of  the  word  "provided," 
makes  the  subject-matter  of  the  proviso  a 
condition,  within  the  meaning  of  that  term 
as  used  in  section  69,  and  so  subject  to  leg- 
islative Imposition  upon  an  appropriation 
bill,  depends  upon  the  meaning  of  the  phrase, 
"may  prescribe  the  conditions  on  which  the 
money  may  be  drawn."  I  think  it  evident 
that  the  proviso  in  this  bill  is  not  a  condi- 
tion, within  the  meaning  of  section  69.    The 


clause,  "may  prescribe  the  conditions  on 
which  the  money  may  be  drawn,  and  for 
what  purposes  paid,"  has  reference,  in  my 
judgment,  to  satisfactory  proofs  of  the  le- 
gality of  the  claims  presented  for  payment, 
and  to  the  security  of  the  vouchers  offered 
therefor.  It  is  a  principle  of  law  in  this 
state  that  no  i)erson,  for  any  service,  how- 
ever great  and  meritorious,  can  have  a 
claim  upon  the  public  treasury  unless  such 
claim  be  expressly  provided  for  by  statute, 
nor  will  it  be  allowed  until  the  prescribed 
proof  of  it  be  presented  to  the  court  or  the 
auditing  officer.  I  think  any  provision  of  an 
appropriation  bill  which  is  Intended  to  se- 
cure the  payment  of  the  claim  only  to  the 
persons  entitled  thereto,  and  only  on  proof 
of  the  validity  of  such  claim,  and  providing 
a  voucher  for  the  payment,  would  be  condi- 
tions, within  the  purview  of  section  69,  and 
so  Inseparably  connected  with  the  appropria- 
tion itself  that  a  veto  of  the  conditions 
would  destroy  the  whole  bilL  And  I  am 
content  to  believe  that  such  are  the  condi- 
tions contemplated  in  section  69;  for,  if  the 
meaning  of  it  be  stretched  to  include  the 
vetoed  parts  of  this  appropriation  bill,  it  is 
apparent  that  there  is  a  repugnancy  be- 
tween the  quoted  clauses  which  renders 
them  self-destructive.  I  look  upon  the  ve- 
toed parts  of  this  bill  as  mere  legislation, 
and  as  being  thereby  void,  or,  if  not  ipso 
facto  void,  nullified  by  the  veto  of  the  gov- 
ernor. The  legislation  which  may  not  be 
Ingrafted  on  appropriation  bills  appears  to 
me  to  be  any  matter  not  germane  to  such 
bills,  nor  designed  to  effect  the  purpose  of 
having  the  money  reach  the  person  entitled 
to  it  That  the  purposes  to  be  accomplished 
by  the  vetoed  parts  of  the  bill  is  mere  legis- 
lation, is  apparent  The  powers  and  au- 
thorities required  by  the  vetoed  parts  of  this 
appropriation  bill  to  be  conferred  by  the 
trustees  upon  the  president  of  the  college 
were  vested  in  these  trustees  by  the  legisla- 
tive act  of  1884,  and  nothing  of  less  force 
than  a  legislative  act  can  devest  them  out 
of  such  trustees,  and  vest  them  In  the  pres- 
ident of  the  college.  It  was  not  competent 
for  the  legislature  at  Its  special  session  to 
amend  or  alter  the  act  of  1884  establishing 
the  Industrial  Institute  and  College,  and  it 
is  evident  that  the  legislature  could  not  con- 
fer power  on  the  board  of  trustees  of  the 
college  to  do  what  itself  could  not  do.  I  am 
firmly  impressed  that  the  governor  has  only 
exercised  In  this  matter  a  constitutional 
prerogative,  and,  if  the  college  needs  amend- 
atory laws,  it  must  wait,  with  others,  for 
the  time  fixed  by  the  constitution  for  their 
enactment  Section  73  of  the  constitution 
is  wisely  intended  to  prevent  the  evils  of 
forcing  legislation  upon  the  country,  which 
could  not  be  passed  in  the  ordinary  way. 
by  tacking  provisos  to  effect  such  purposes 
upon  appropriation  bills,  and  the  beneficent 
purpose  should  be  cherished  and  secured.    I 

am  of  opinion  that  the  teachers  and  officers 
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of  the  college,  upon  th^  ease  made,  are  en- 
titled to  the  relief  sought  at  the  hands  of 
the  court 


(75  Mlsa.  670) 

PATTERSON  v.  STATE. 
(Supreme  Court  of  Mississippi    May  9,  1898.) 

HOMICIDB— BBLF-DsirBSlSB  —  IHSTRCCTIONS  BaSBO 

ON  Theories  not  Proven. 

1.  The  right  of  self-defense  may  arise  though 
one  is  defending  himself  against  danger  which 
he  himself  has  proroked,  so  as  to  make  the 
homicide  justifiable. 

2.  In  a  prosecution  for  murder,  there  was 
evidence  tnst  defendant  and  deceased  had 
been  on  unfriendly  terms,  had  passed  mutual 
threats  of  life,  and  that  defendant,  having  pre- 
viously ordered  deceased  not  to  come  on  his 

{>remises,  on  seeing  him  passing  through  his 
ot,  halted  him,  with  a  gun  in  his  hand,  asked 
what  he  meant,  and  in  the  difficulty  following 
shot  him.  The  only  eyewitnesses  to  the  kill- 
ing testified  that  deceased  pulled  a  gun  first. 
Heldf  that  the  giving  of  instructions  based  on 
the  theory  that  defendant  was  guilty,  if  he 
went  out  to  meet  deceased  with  the  intention  of 
killing  him  or  to  provoke  a  row  for  that  pur- 
pose, was  error,  since  not  based  on  the  evi- 
dence. 

Appeal  from  circuit  court,  Simpson  county; 
A.  G.  Mayers,  Judge. 

W.  T.  Patterson  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

For  B6me  time  prior  to  the  killing,  Patter- 
son and  Brinson  Ivere  not  on  friendly  terms, 
mutual  threats  of  life  having  been  passed 
between  them,  and  Patterson  had  ordered 
Brinson  not  to  come  on  his  place  any  more. 
On  the  morning  of  the  killing  Brinson  had 
started  through  the  inclosure  of  Patterson, 
when  he  was  halted  by  Patterson,  who  had  a 
gun  In  his  hand,  and  asked  what  he  meant 
'by  coming  through  his  premises  after  writ- 
ing the  insultir  he  bad  written  him.  A  dif- 
ficulty followed.  In  which  Brinson  was  killed. 
There  were  only  two  eyewitnesses  to  the 
killing.  Shade  Durr  and  Lucindy  Durr,  who 
testified  that  Brinson  drew  a  pistol  on  Pat- 
terson, and  that  Patterson  backed  off,  and 
shot  and  killed  him. 

The  third,  fourth,  fifth,  and  seventh  instruc- 
tions for  the  state  are  as  follows: 

"(3)  The  law  will  not  permit  a  man  to  de- 
fend his  life  from  a  danger  he  has  himself 
unlawfully  provoked  or  Invited;  and  to  pur- 
posely kill,  in  def enke  of  life,  from  a  danger 
he  has  so  invited  or  provoked,  is  murder,  and 
not  manslaughter. 

"(4)  This  killing  of  Brinson  by  Patterson, 
for  which  you  are  now  trying  Patterson,  if 
excused  or  Justified  by  the  law  at  all,  is 
solely  Justified  or  excused  on  the  ground  of 
self-defense;  and  it  Is  certainly  not  excused 
or  justified  on  that  ground,  if  you  shall  be- 
lieve from  the  evidence,  beyond  all  reason- 
able doubt,  that  with  hatred  towards  Brin- 
son, and  the  purpose  to  kill  him  in  his  heart, 
Patterson,  with  his  loaded  gun,  went  out  to 
where  Brinson  was,  and  halted  him,  and 
there  raised  a  row  with  him,  or  began  the 
diflaculty  in  which  he  killed  him,  it  is  your 


duty,  under  your  oath,  to  convict  him  of 
murder. 

"(5)  If  you  believe  from  the  evidence,  be- 
yond all  reasonable  doubt,  that  Patterson 
was  mad  with  Brinson,  and  had  formed  the 
purpose  of  killing  him,  and  that  on  seeing 
Brinson,  with  that  purpose  still  harbored  in 
his  heart,  he  went  out  to  him  with  his  load- 
ed shotgun,  and  there  provoked  a  difficulty, 
or  was  the  aggressor  in  a  difficulty,  in  which 
he  shot  and  killed  him,  in  pursuance  of  such 
purpose,  such  killing  was  without  any  sort 
of  excuse  or  Justification  whatever;  in  law, 
and  was  murder,  and  you  should  say  so  by 
your  verdict,  even  though  you  should  be- 
lieve that  his  killing  Brinson  was  necessary 
to  save  his  own  life,  and  that  Brinson  was 
riding  on  a  private  road  through  Patterson's 
place." 

"(7)  Even  if  you  believe  from  the  evidence 
Brinson  rode  his  mule  through  Patterson's 
inclosure  after  being  ordered  not  to  do  so, 
still  if  you  further  believe  from  the  evidence, 
beyond  all  reasonable  doubt,  that  Patterson 
had  formed  the  purpose  to  kill  Brinson,  and 
when  he  saw  him  there  he  went  out  with 
the  purpose  to  raise  a  row  with  him  in  order 
to  get  a  chance  to  kill  him,,  and  not  for  the 
purpose  of  putting  him  off  of  his  land  as  a 
trespasser,  and  that  he  did  go  out  with  his 
loaded  gun  in  pursuance  of  his  puri>ose  to 
kill  him,  and  provoked  the  difficulty  In  which 
he  killed  Brinson,  then  Patterson  is  guilty 
of  murder,  and  you  should  so  find,  even 
though  you  should  believe  that  such  killing 
was  done  to  save  his  life." 

A  motion  for  a  new  trial  was  overruled  by 
the  court  below,  and  defendant  appealed. 

Lowry  &  Jayne,  for  appellant  R.  N.  Mil- 
ler and  Wiley  N.  Nash,  Atty.  Geli.»  for  the 
State. 


WHITFIELD,  J.  The  third  instruction  for 
the  state  is  fatally  erroneous.  It  practically 
amounted  to  an  instruction  by  the  court,  as 
matter  of  law,  that  the  defendant  was  es- 
topped to  set  up  self-defense.  It  is  too  nar- 
row altogether.  It  is  not  true  that  the  right 
of  self-defense  can  never  arise,  at  any  stage 
of  a  difficulty,  where  one  is  defending  him- 
self against  any  danger  whatever  he  may 
have  unlawfully  provoked. 

The  fourth,  fifth,  and  seventh  charges  are 
all  erroneous,  because  there  is  no  evidence 
that  Patterson  did  provoke  the  difficulty,  ex- 
cept the  mere  testimony  that  he  went  out 
with  his  loaded  shotgun,  and  halted  Brinson, 
and  asked  him  what  he  meant  by  coming 
through  his  premises  after  writing  him  the 
insults  he  had  written  him.  All  that  Patter- 
son did  might  consist  with  a  lawful  pur- 
pose. He  certainly  had  the  right  to  inquire 
Brinson's  purpose,  and  the  right  to  carry 
his  gun  for  self-defense  if  attacked.  If  he 
had  threatened  Brinson's  life,  and  determin- 
ed to  kill  him,  and,  seeing  him,  went  out 
with  his  loaded  gT"bigft?ed^^K59te«)g¥e? 
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of  bringing  on  a  difficulty  In  order  to  get 
an  opportunity  to  kill  him,  taking  his  gun 
for  that  purpose,  only  Intending  to  use  It  If 
necessary  to  kill  Brlnson,  of  course  he  would 
be  guilty  of  murder.  But  there  must  be 
proof  of  these  facts  before  a  charge  can,  In 
the  concrete,  be  predicated  on  them.  And 
there  Is  no  proof  of  any  attack  by  Patterson, 
save  as  Indicated.  According  to  Shade  Durr 
and  Lucindy  Durr,  Brinson  drew  his  pistol 
over  the  protests  of  Patterson.  Their  testi- 
mony may  be  a  pure  fabrication.  But  that 
Is  for  the  jury.  The  charge?  go  too  far. 
We  have,  over  and  over,  said  that,  in  draw- 
ing instructions  tor  the  state,  the  old  paths 
are  the  safe  paths.  Prisoners  at  their  coun- 
try's bar  are  not  to  be  charged  into  the  pen- 
itentiary by  the  court  as  matter  of  law,  but 
to  be  put  there  by  the  verdict  of  Juries  find- 
ing their  guilt  as  a  fact  Will  the  repre- 
sentatives of  the  state  heed  us  once  more, 
solemnly  and  earnestly  adjuring  them  to  ask 
few,  very  few,  Instructions,  of  the  plainest 
and  most  conservative  character,  and  trust 
the  result— wisely  trust  it— to  the  common 
sense  and  sound  judgment  of  the  jury? 
Judgment  reversed,  verdict  set  aside,  and 
cause  remanded. 


MISSISSIPPI  COTTON-OIL  00.  v.  STAR- 
LING-SMITH 00. 

(Supreme  Oourt  of  Mississippi.    May  2,  1888.) 

APPKAlr-DsOBKK  AGAINST  EviDBNCB. 

A  decree  manifestly  against  the  evidence 
by  deposition  on  which  it  is  based  will  be  re- 
versed on  appeal. 

Appeal  from  chancery  court,  Washington 
county;  A.  H.  Longino,  Chancellor. 

Suit  by  Starling-Smith  Company  against 
Mississippi  Ootton-OU  Company.  From  a 
decree  for  complainant,  defendant  appeals. 
Reversed. 

In  1891  G^rge  G.  and  0.  M.  Johnson  exe- 
cuted a  deed  of  trust  on  their  plantation  and 
the  crops  tbereon  in  favor  of  appellee.  The 
cotton  seed  was  sold  by  the  Johnsons  to  the 
Greenville  Oil  Works.  After  the  delivery  of 
the  cotton  seed  to  it,  the  Greenville  Oil 
Works  sold  out  to  the  Mississippi  Cotton-Oil 
Company.  The  Starling-Smith  Company  filed 
the  bill  in  this  case  in  the  chancery  court  of 
Washington  county  charging  that  the  cotton 
seed  was  sold  by  the  Johnsons  to  the  Green- 
ville Oil  Works  without  their  knowledge  or 
consent,  and  that  the  Greenville  Oil  Works 
had  actual  knowledge  of  their  deed  of  trust. 
The  bill  sought  to  charge  appellant  with  the 
value  of  the  cotton  seed  so  purchased.  Ap- 
pellant, in  its  answer,  admits  its  liability  if 
the  Greenville  Oil  Works  was  liable,  but  de- 
nies liability  on  the  ground  that  the  seed  had 
been  sold  by  the  consent  of  appellee.  A  great 
deal  of  testimony  was  taken  as  to  whether 
appellee  assented  to  the  sale  of  the  seed.  On 
the   final    hearing   a   decree   was    rendered 

*  For  opinion  on  Buggestion 


against  appellant  for  the  value  of  the  seed. 
From  that  decree  it  appealed. 

Miller,  Smith  &  Hlrsh,  for  appellant  '  Yer- 
ger  &  Percy,  for  appellee. 

WHITFIELD,  J.  The  appellee,  according 
to  the  decided  weight  of  the  testimony,  waiv- 
ed its  lien  on  the  cotton  seed.  The  chancellor 
did  not  have  the  advantage  of  hearing  and 
seeing  the  witnesses,  the  testimony  being  by 
depositions.  His  decree  is  manifestly  wrong 
on  the  evidence.  The  decree  is  reversed,  and 
the  cause  remanded. 


(75   Miss.   932) 
CLARK  V.  LOPEZ,  i 
(Supreme  Court  of  Mississippi.     May  22,  1898.) 

Cancbllation  of  Ixstrdmbnt— Fkaud. 

Where  the  grantor  is  of  weak  mind  and 
needy,  and  the  consideration  for  real  estate 
conveyed  grossly  inadequate,  fraud  is  to  be 
inferred;  and  grantor  is  entitled  to  its  cancel- 
lation, on  putting  the  grantee  in  status  quo  be- 
fore conveyance. 

Appeal  from  chancery  court,  Harrison 
county;  N.  C.  Hill,  Chancellor. 

Bill  by  Mrs.  J.  P.  Qark  against  L.  Lopes 
to  cancel  a  deed.  From  a  decree  dismissing 
her  bill,  complainant  appealed.    Reversed. 

This  suit  was  brought  by  the  appellant, 
Mrs.  J.  P.  Qark,  against  appellee,  L.  Lopei, 
for  the  cancellation  and  rescission  of  a  cer- 
tain deed  given  by  appellant  to  appellee. 
Appellant  was  the  owner  of  an  undivided 
one-fourth  Interest  in  a  lot  in  the  city  of  Bil- 
oxl.  Miss.,  known  as  the  '*011vari  Property,** 
which  Interest  appellant,  for  and  in  consid- 
eration of  $700,  sold  to  appellee,  and  gave 
a  deed  to  same.  Appellee  afterwards  filed  a 
bill  for  partition  against  his  co-tenants,  who 
resisted  the  same;  alleging  that  it  was  to 
their  interest  that  the  property  should  re- 
main undivided.  While  this  suit  was  pend- 
ing, appellant  filed  her  bill  in  this  cause,  al* 
leging  that  she  was  the  owner  of  the  nndi« 
vlded  interest  In  the  above-mentioned  prop- 
erty; that  she  had  never  thought  of  selling 
it;  that  complainant  came  to  her  house,  and 
by  continuous  persuasion,  and  by  false  rep- 
resentations relative  to  her  title  and  the 
value  of  the  property,  induced  her  to  sell 
for  about  one-fourth  of  its  value;  that  she 
was  weak-minded  and  easily  led;  and  that 
she  was  Induced  to  accompany  appellee, 
without  an  opportunity  to  consult  her  hus- 
band, to  the  Bank  of  Biloxl,  where  he  had  a 
deed  already  prepared,  which  she  signed 
without  any  knowledge  of  its  contents,  and 
afterwards  found  it  to  be  a  deed  to  her  un- 
divided one-fourth  Interest  in  the  Olivari 
property.  She  charged  the  appellee  with 
gross  fraud  and  circumvention.  Appellee 
answered  the  bill,  denying  every  allegation 
except  the  execution  of  the  deed,  and  deny- 
ing that  it  was  executed  as  alleged  by  com- 
plainant He  stated  the  fact  to  be  that  in- 
stead of  his  having  gone  to  her  home  to  try 
of  error,  see  23  SoutH.  96^i^'^ed  by  VaUU^LC 
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to  buy,  she  sought  him  for  the  purpose  of 
trying  to  sell  to  him;  that,  instead  of  her 
signing  the  deed  without  an  opportunity  to 
consult  her  husband,  It  was  by  her  husband 
she  was  notified  that  he  would  buy,,  and  that 
her  husband  accompanied  her  to  the  place 
where  the  deed  was  executed,  and  was  pres- 
ent when  it  was  signed;  that  she  and  her 
husband  fully  understood,  and  were  satisfied 
with,  the  transaction,  and  that  the  price  paid 
was  a  fair  price  for  an  undivided  one-fourth 
interest  in  said  property;  and  that  no  advan- 
tage was  taken  of  appellant  in  any  way,  but 
that  the  said  purchase  was  a  fair  and  legiti- 
mate transaction.  At  the  final  hearing  in 
the  court  below  a  decree  was  rendered  dis- 
missing complainants  bill,  from  which  de» 
cree  this  appeal  was  prosecuted. 

Mayes  &  Harris  and  E.  M.  Barber,  for  ap- 
pellant   White  &  Neville,  for  appellee. 

WHITFIELD,  J.  A  careful  scrutiny  of  all 
the  testimony  in  this  record  leaves  us,  after 
thoroughly  sifting  and  comparing  it  under 
the  light  of  the  authorities,  satisfied  that  the 
decree  of  the  chancellor  cannot  be  upheld. 
The  principles  on  which  the  case  must  turn 
are  clearly  set  forth  In  the  case  of  AUore  v. 
Jewell,  94  U.  S.,  at  pages  ^8-512,  and  in 
the  able  and  exhaustive  opinion  of  the  court 
of  appeals  in  equity  of  South  Carolina  In 
Butler  V.  Haskell,  4  De  Saus.  Eq.  p.  686-716, 
in  which  the  authorities  covering  this  field 
of  inquiry  are  most  learnedly  reviewed.  The 
supreme  court  of  the  United  States,  in  the 
case  cited,  announces  it  as  settled  law  that 
'^whenever  there  Is  great  weakness  of  mind 
In  a  person  executing  a  conveyance  of  land, 
arising  from  age,  sickness,  or  any  other 
cause,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideration  given  for 
the  property  is  grossly  Inadequate,  a  court  of 
equity  will,  upon  proper  and  reasonable  ap- 
plication of  the  injured  party,  or  his  heirs. 
Interfere,  and  set  the  conveyance  aside." 
Belief  was  granted  in  this  case  after  a  lapse 
of  six  years,  and  though  valuable  improve- 
ments, to  the  amount  of  $6,000,  had  been 
made  by  the  purchaser.  Judge  Story,  in 
Harding  v.  Wheaton,  2  Mason,  378^  Fed.  Cas. 
No.  6,051,  felicitously  states  the  rule  as  fol- 
lows: "Extreme  weakness  [of  mind]  will 
raise  an  almost  necessary  presumption  of  im- 
position, even  when  it  stops  short  of  legal 
incapacity;  and  though  a  contract,  in  the 
ordinary  course  of  things,  reasonably  made 
with  such  a  person,  might  be  admitted  to 
stand,  yet  if  it  appear  to  be  of  such  a  nature 
as  that  such  a  person  could  not  be  capable 
of  measuring  its  extent  or  importance,  its 
reasonableness  or  its  value,  fully  and  fairly, 
it  cannot  be  that  the  law  is  so  much  at 
variance  with  common  sense  as  to  uphold 
it."  These  are  the  words  of  an  acknowl- 
edged master  of  equity  jurisprudence,  and 
fit  into  the  facts  of  this  case  with  peculiar 
force  and  aptness.     In  the  case  of  Butler  v. 


Haskell,  supra,  cases  are  cited  (page  690) 
where  the  inadequacy  did  not  exceed  one- 
half;  and  it  is  said  (pages  690,  692),  very 
pertinently,  that  the  fact  that  ''the  bargain  is 
hawked  about  only  shows  the  necessity  of 
the  party."  Very  great  stress  is  laid  in  this 
case  upon  the  necessitous  condition  of  the 
seller,  and  the  unequal  plane  upon  which, 
in  consequence  of  that  and  other  features, 
the  parties  dealt  Both  these  observations 
apply  strongly  in  the  case  at  bar.  The  con- 
veyance should  be  canceled  upon  the  com- 
plainant's putting  the  appellee  in  statu  quo 
ante  the  execution  of  the  deed.  This  can 
be  done  by  requiring  the  complainant  to  re- 
pay the  purchase  money,  with  legal  interest 
from  the  date  of  the  deed,  June  6,  1890,  and 
all  taxes  or  charges  on  the  land  paid  by 
appellee  since  the  purchase,  and  the  amount 
of  all  permanent  valuable  improvements  put 
thereon  by  him,  if  any,  since  that  time. 
While  looking  to  the  testimony  on  any  one 
line  of  assault  upon  the  deed,  there  might  be 
ground  to  hesitate,  yet,  when  the  combined 
effect  of  all  the  proof  is  held  steadily  in 
mind,  we  have  no  hesitancy  in  reversing  the 
decree  and  remanding  the  cause,  to  be  pro- 
ceeded with  in  accordance  with  this  opinion. 


(75   M188.   946) 

WEAVER  et  al.  v.  WILLIAMS  et  al. 
(Supreme  Oourt  of  Mississippi.     May  30,  1898.) 

EXBOUTORS  Db  Sox    TOKT  —  GoNVBKSIOH  OF    AS- 
SETS—Ll  A  BILITI  B8— Iktbrbst— IUtb 
— Paktition  — Decrbb. 

1.  Executors  de  son  tort,  having  jointly  con- 
verted certain  notes  of  an  estate,  which  had 
never  been  returned  as  assets,  cannot  claim  that 
such  notes  are  assets,  and  only  collectible  by 
an  administrator  appointed;  and  a  personal  de- 
cree against  them  for  the  amount  thereof  is 
proper. 

2.  Executors  de  son  tort  are  not  entitled  to 
set  off  against  a  claim  of  an  estate  charges 
paid  by  them,  where  the  evidence  fails  to  show 
that  such  charges  were  legal  claims  against  the 
estate. 

3.  Interest  on  money  wrongfully  taken  from 
the  person  of  a  decedent  can  only  be  awarded 
from  the  date  of  death. 

4.  Where  interest  for  the  first  year  is  includ- 
ed in  a  note  wrongfully  taken  from  a  decedent's 
estate,  interest  from  maturity  only  should  be 
included  in  a  decree  for  its  conversion;  and, 
where  no  rate  is  specified,  it  should  be  comput- 
ed at  the  rate  of  6  per  cent,  per  annum. 

5.  In  partition  of  real  estate  belonging  to  an 
estate,  and  to  recover  against  executors  de  son 
tort,  the  decree  should  establish  the  rights  of 
the  parties,  both  as  to  the  real  estate  and  per- 
sonalty, per  stirpes,  and  not  per  capita. 

Appeal  from  chancery  court,  Itawamba 
county;  Baxter  McFarland,  Chancellor. 

Bill  by  S.  A.  Williams  and  others  against 
J.  M.  Weaver  and  others.  From  a  decree  in 
favor  of  complainants,  defendants  appeal. 
Reversed. 

In  this  case  a  bill  was  filed  for  the  partition 
of  the  real  estate  of  Mrs.  Martha  King,  and 
to  make  the  defendants  (appellants  here)  J. 
M.  and  W.  P.  Weaver  liable  for  moneys  and 
notes  alleged  to  have  been  taken  possession 
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of  by  said  J.  M.  and  W.  P.  Weaver,  of  the 
estate  of  said  Martha  King,  and  used  for 
their  own  benefit  There  was  an  original  bill 
and  answer  by  the  defendants  J.  M,  and  W. 
P.  Weaver,  and  then  an  amended  bill.  The 
allegation  of  the  original  bill  in  relation  to 
the  moneys  and  the  notes  of  the  decedent  is, 
substantially,  that  the  said  J.  M.  and  W.  P. 
Weaver  tools  possession  of  said  money  and 
the  said  notes,  and  now  have  them,  and  they 
are  asked  to  bring  them  into  court  for  divi- 
sion; and  at  the  close  of  the  bill  there  Is 
a  prayer  for  general  relief.  In  the  answer 
of  J.  M.  and  W.  P.  Weaver,  they  admit  get- 
ting $105  of  the  money  of  the  estate  of  Mrs. 
King,  and  the  notes  of  Madox  for  $60.80, 
and  that  of  Henderson  for  $45  credited  with 
$20.  But  they  claim  to  have  taken  possession 
thereof  at  the  request  of  Mrs.  Waldrop,  one 
of  the  heirs;  and  in  their  answer  they  ask 
that  the  amounts  charged  against  them  in  the 
bill  be  set  aside,  and  to  substitute  therefor 
the  note  of  T.  J.  Madox  for  $69.80,  and  of 
E.  F.  Umphrles  for  $10,  and  of  Doc  Hender- 
son for  $25,  and  cash  to  the  amount  of  $105, 
and  pray  that  the  note  of  J.  M.  Weaver  be 
excluded.  In  the  answer  they  admit  that 
J.  M.  Weaver  tore  his  name  off  the  note  he 
had  signed,  but  he  was  willing  to  restore  it, 
and  that  he  took  the  money  to  loan  out  for 
Mrs.  King,  but  was  to  pay  her  interest  at 
10  per  cent  In  the  answer  it  is  alleged  that 
there  are  other  heirs  than  those  named  In 
the  bill,  and  among  others  is  named  Frank  P. 
Allen.  But  this  answer  is  sworn  to  October 
18,  18&4,  and  is  marked,  "Filed  Oct.  28th, 
1895."  The  amended  bill  is  very  much  like 
the  original;  adding  some  other  parties  as 
heirs  of  Mrs.  King,  and  saying  nothing  about 
what  interest  each  of  the  complainants  and 
defendants  has  in  the  property,  but  simply 
saying  they  are  tenants  in  common.  The 
prayer  is  for  a  division  of  the  property,  and 
that  the  defendants  J.  M.  and  W.  P.  Weaver 
account  for  the  moneys  and  notes,  as  they 
took  possession  of  them  improperly  and  with- 
out authority,  and  for  general  relief.  The 
final  decree  in  the  court  below  was  rendered 
in  favor  of  complainants,  and  shows  that  the 
defendants  J.  M.  and  W.  P.  Weaver  were 
made  liable  for  the  note  of  J.  M.  Weaver, 
mentioned  in  the  pleadings,  and  also  were 
made  liable  for  $69.80,  with  interest  and  $25 
and  interest  for  notes  of  the  estate  of  Martha 
King  converted  by  them  to  their  own  use 
without  lawful  authority.  From  this  decree 
the  defendants  appealed. 

Clifton  &  Bckford,  for  appellants.  W.  L. 
Clayton,  for  appellees. 

WHITFIELD,  J.  The  first  assignment  of 
error  is  too  broad.  The  court  did  not  render 
a  personal  decree  against  J.  M.  and  W.  P. 
Weaver  for  the  amount  of  any  notes  except 
those  of  J.  M.  Weaver,  T.  J.  Madox,  and 
O.  B.  Henderson;  and  as  to  these  the  decree 
was  manifestly  correct  on  the  proof  in  the 


record.  What  was  done  as  to  these  notes  was 
clearly  a  Joint  conversion  of  them.  Hender- 
son's note  and  Madox's  note  were  both  sur- 
rendered, and  never  returned  into  court;  $19 
of  Doc  Henderson's  note  having  been  paid 
for  W.  P.  Weaver's  benefit  J.  M.  Weaver's 
note  was  returned  Into  court  with  the  name 
torn  off.  It  is  unnecessary  to  set  out  in  detail 
the  testimony.  It  is  perfectly  clear  that  the 
two  Weavers  acted  jointly  In  the  conversion 
of  these  notes  and  the  money.  The  conten- 
tion that  these  three  notes  are  assets,  to  be 
collected  only  by  an  administrator  to  be 
appointed,  is  not  maintainable,  on  the  facts 
here.  As  shown,  these  notes  were  not  re* 
turned  as  assets.  It  is  not  for  these  parties 
to  deal,  aa  shown  by  this  record,  with  these 
notes,  and  then  call  them  assets.  They  dis- 
tinctly converted  them,  and  have  never  re- 
turned them,  and  are  liable  for  their  value. 
The  authorities  cited  are  not  applicable  here. 
The  chancellor  ruled  rightly  as  to  this. 

The  contention  that  these  executors  de  son 
tort  have  paid  debts  which  should  have  been 
credited  on  the  personal  decree  is  also  unten- 
able, for  the  obvious  reason  that  the  proof 
utterly  falls  to  show  that  the  debts  which 
they  claim  to  have  paid  were  valid  charges 
against  the  estate,— charges  such  as  a  right- 
ful executor  would  have  been  protected  in 
paying.  We  have  said,  in  Gay  v.  Lemle,  S2 
Miss.  312,  "There  is  no  authority,  and  there 
can  be  no  reason,  for  holding  that  he  [an 
executor  de  son  tort]  is  justified  in  applying 
the  assets  to  the  payment  of  debts  which  the 
rightful  executor  would  not  have  been  au- 
thorized to  pay."  The  loose,  vague,  uncertain 
testimony  here  on  this  point  is  utterly  un- 
satisfactory. The  observations  of  the  court 
in  Hardy  v.  Thomas.  23  Miss.,  at  pages  546, 
647,  are  to  be  specially  noted;  the  court  de- 
claring: "If  a  party  see  fit,  without  authority 
of  law,  to  intermeddle  with  an  estate,  to  pay 
debts,  and  sell  property  for  that  purpose,  aU 
he  can  rightfully  ask  is  the  privilege  of  prov- 
ing a  claim  against  the  estate  for  the  supis 
so  paid,  and  demanding  payment  from  the 
admmlstrator  ratably  with  the  other  cred- 
itors." We  do  not,  of  course,  mean  to  be 
understood  as  saying  that  if  the  claims  were 
legal  charges  against  the  estate,  and  have 
been  paid  by  these  executors  de  son  tort,  they 
could  pot  here  diminish  the  recovery  by  their 
amount.  We  call  attention  merely  to  the 
case  in  23  Miss.,  supra,  in  view  of  the  deal- 
ing with  these  notes;  resting  our  approval  of 
the  Chancellor's  action  in  this  respect  upon 
the  total  failure  of  the  testlmotoy  to  show 
that  any  claims  alleged  to  have  been  paid 
were  such  as  were  legal  charges  against  \h^ 
estate. 

It  was  error  to  award  interest  against  ap- 
pellants on  the  money  taken  from  the  person 
of  decedent  from  May  1,  1893.  She  died  In 
May,  1894.  And  so  it  was  also  error  to  allow 
the  Interest  on  the  Madox  note  from  May 
1,  1893,  Its  date.  Interest  for  the  first  year 
was  in  its  face.  Interest  should  have  been' 
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awarded  from  Its  matarlty.  And,  as  no  rate 
of  interest  is  shown  as  to  the  Henderson 
note,  6  per  cent,  should  have  been  taken  as 
the  rate. 

It  is  also  clear  that  the  rights  of  the  parties 
shonld  hare  been  fixed,  in  both  personalty 
and  realty,  per  stirpes,  and  not  per  capita, 
and  that  the  interest  of  Frank  P.  Allen  shonld 
have  been  taken  into  account.  These  mis- 
takes the  chancellor  was  very  naturally  led 
into  by  the  plead ingn.  Nowhere  is  any  sister 
mentioned,  and  yet  there  were  two  sisters, 
it  seems.  Thin  appears  to  be  so,  though  very 
vaguely.  The  bills  both  proceed  on  the  the- 
ory that  the  complainants  and  defendants 
were  each  entitled  to  the  same  share,  and  the 
final  decree,  following  the  pleadings,  so 
states.  The  amendment  by  which  Frank  P. 
Allen  was  brought  in  was  made  March  21, 
IKKJ,  appearing  by  way  of  amendment  to  the 
answer  or  so-called  cross  bill,  while  the 
amended  bill  was  filed  January  13,  1896,  be- 
fore this  date;  said  Allen's  interest  not  hav- 
ing been  heard  of  till  March  21,  1896.  No 
notice  seems  to  have  been  taken  of  this  there- 
after. The  chancellor,  therefore,  was  most 
naturally  misled  by  the  highly  irregular 
method  pursued  in  the  pleadings  and  proof. 
But  as  the  fact  seems  to  be  that  Frank  P. 
Allen  is  entitled  to  one-fourth  of  the  entire 
estate,  the  decree  is  erroneous  in  ascertaining 
and  fixing  the  rights  of  the  parties  in  both 
personalty  and  realty.  Some  criticism  of  the 
form  of  the  decree  is  made.  The  proper  form 
of  decree  is  given  in  Witcher  v.  Wilson,  47 
Miss.  663.  For  the  errors  indicated,  the  de- 
cree Is  reversed  and  the  cause  remanded,  to 
be  proceeded  with  in  accordance  with  this 
opinion. 


(U7  Ala.   612) 

TEAL  et  al. 


v.  CHAN0E3LL0R. 


(Supreme  Court  of  Alabama.    May  11,  1898.) 

DSSOENT^BILL  FOR  DISTRIBUTION— PARTIES— PaR- 

TiTioK— Eqcitt  Plkadino— Amendment— Mul- 

TIVARIOUSNBBS— PARTIB8-*HD8BAin>  AND  Wl FB 

Torts, 

1.  Where  an  intestate  leaves  no  debts,  and 
there  has  been  no  administration  of  his  estate, 
a  suit  may  be  maintained  in  equity  by  one  of 
the  distributees,  against  those  in  possession,  for 
distribution  of  the  estate,  an  accounting  of  the 
portion  wasted  or  converted,  and  a  recovery  of 
complainant's  portion,  although  possession  of  de- 
fendants be  adverse  to  the  title  of  complainant. 

2.  A  bill  by  one  of  the  distributees  of  an  es- 
tate, asainst  her  co-distributees,  for  the  recov- 
ery of  her  distributive  sliare,  may  be  amended 
so  as  to  make  the  wife  of  a  defendant  a  party 
defendant,  and  allege  that  she  claimed  and  was 
using  some  of  the  property,  but  had  no  interest 
therein*  and  prav  that  her  claim  be  canceled, 
and  she  and  her  husband  charged  with  the  prop- 
erty converted,  to  the  extent  of  complainant  s 
interest. 

3.  A  bill  by  one  of  the  distributees  of  the  es- 
tate of  an  intestate,  against  her  co-distributees 
and  the  wife  of  one  of  them,  for  the  recovery 
of  her  distributive  share,  is  not  a  bill  for  the 
partition  of  lands  because  it  is  alleged  in  an 
amendment  that  the  intestate  at  his  death 
owned  a  large  amount  of  real  estate  and  per- 
sonal property. 


4.  Code  1886,  {  2845,  relieves  a  husband  from 
liability  for  the  torts  of  his  wife  in  which  he  did 
not  participate,  and  makes  them  jointly  liable  if 
he  participates.  Eeld^  that  a  suit  could  be 
maintained  by  one  of  the  distributees  of  an 
estate  against  a  co-distributee  and  his  wife,  in 
possession  of  the  property  of  the  estate,  for  an 
accounting  and  recovery  of  a  distributive  share 
of  the  estate,  where  the  bill  alleges  that  the 
wife  and  her  husband  had  participated  in  the 
waste  or  conversion  of  much  of  tne  property, 
and  in  the  wrongful  withholding  of  the  part 
that  remains. 

5.  Where,  in  a  suit  by  one  of  the  distributees 
of  an  estate  against  her  co^distributees  and  the 
wife  of  one  of  them  for  an  accounting,  and  re- 
covery of  a  distributive  share,  the  wife  is  im- 
properly joined,  the  misjoinder  is  not  an  objec- 
tion available  to  her  co-defendants. 

6.  A  bill  is  not  multifarious,  in  a  suit  by  one 
of  the  distributees  of  an  estate  against  her  co- 
distributees  for  an  accounting,  and  recovery  of 
a  distributive  share,  because  it  alleges  the  pos- 
session by  them  of  personal  and  real  property 
belonging  to  the  estate. 

Appeal  from  chancery  court.  Pike  county; 
Jere  N.  Williams,  Chancellor. 

The  bill  in  this  case  was  filed  by  Sophronia 
Chancellor  against  A.  L.  Teal  and  others. 
The  appeal  is  from  a  decree  of- the  chancellor 
overruling  the  demurrers  interposed  to  the 
bill.     Affirmed. 

Parks  &  Harmon,  for  appellants.  Hub- 
bard, Wilkersou  &  Hubbard,  for  appellee. 


BRICKELL,  C.  J.  The  appellee,  one  of 
the  next  of  kin  and  distributees  of  her  de- 
ceased father,  Arnold  Teal,  who  died  intes- 
tate, leaving  three  children,  his  only  next  of 
kin,  filed  the  original  bill  against  her  co- 
distributees,  a  brother  and  sister,  for  the  re- 
covery of  her  distributive  share,  upon  alle- 
gations that  the  defendants  had  taken  pos- 
session of  the  personal  property  of  the 
intestate,  wasting  or  converting  much  there- 
of. The  bill  alleges  that  the  deceased  left 
no  debts  whatever,  and  that  there  had  been 
no  administration  taken  on  his  estate.  Sub- 
sequently the  bill  was  amended  so  as  to 
make  Palestine  Teal,  the  wife  of  one  of  the 
defendants  (A.  L.  Teal),  a  party  defendant; 
and  in  the  amendment  i'  is  alleged  that  the 
deceased  was  the  owner  of  a  large  amount 
of  personal  property,  other  than  that  stated 
in  the  original  bill,  and  also  of  real  estate, 
describing  the  two  as  "all  the  real  estate 
and  personal  property  named  in  the  instru- 
ment attached  to  the  answer  in  this  case  of 
respondent  A.  L.  Teal,  marked  as  'Bxhibits 
A  and  B,'  '*  and  alleging  a  conversion  of 
the  personal  property  by  Palestine  Teal  and 
her  husband,  and  averring  that  Palestine 
claimed  and  was  using  it  "in  connection 
with,  and  by  the  consent  of,  her  husband," 
and  further  averring  the  'fact  to  be  that 
the  said  Palestine  Teal  is  not  the  owner  of 
any  of  the  property  mentioned  or  referred 
to  in  the  original  nor  in  this  amended  bill, 
nor  has  she  any  interest  therein."  The 
prayer  of  the  bill,  as  amended,  is  that  Pal- 
estine's claim  be  canceled;  that  she  and  her 
husband  be  charged  g^|^e^  U^C^J^^f ^ 
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verted  by  them,  to  the  extent  of  complain- 
ant's interest;  and  for  distribution  of  the 
estate,  and  for  general  relief.  The  bills 
(original  and  amended)  were  demurred  to  by- 
all  the  defendants,  and  numerous  causes 
were  assigned.  The  demurrers  were  over- 
ruled, and  from  the  decree  overruling  them 
the  appeal  is  taken. 

1.  The  causes  of  demurrer  it  is  perhaps 
the  more  orderly  first  to  consider  rest  upon 
the  proposition  that  for  the  grievances  which 
malLe  up  the  gravamen  of  the  original  and 
amended  bill  the  complainant  has  an  ade- 
quate remedy  at  law.  This,  to  a  certain  ex- 
tent, would  be  true,  if  the  title  of  the  com- 
plainant, and  her  consequent  right  to  sue, 
were  legal;  but  her  title  and  her  capacity  to 
maintain  suit  are  purely  and  strictly  equi- 
table. By  the  common  law,  the  legal  title 
to  all  personal  property  of  a  deceased  person 
devolves  on  his  personal  representative,— If 
he  dies  testate,  on  the  executor  of  his  ap- 
pointment; if  Intestate,  upon  the  adminis- 
trator of  the  future  appointment  of  the 
court  of  probate;  the  title  of  such  adminis- 
trator having  relation  to  the  death  of  the 
intestate.  In  courts  of  law,  the  personal 
representative  only  can  maintain  suits  of 
which  personal  assets  are  the  subject-matter. 
1  Brick.  Dig.  p.  032,  §  264.  And  in  courts 
of  equity  the  general  rule  is  that  personal 
assets  are  recoverable  only  by  the  personal 
representative.  Neither  creditors  nor  lega- 
tees nor  distributees  can  maintain  suits  con- 
cerning them,  though,  when  recovered,  the 
personal  representative  holds  them  in  trust 
for  their  ultimate  benefit  There  are  recog- 
nized exceptions  to  the  rule  prevailing  in 
courts  of  equity,  all  of  which,  however,  pro- 
ceed on  the  theory  that  the  right  and  title 
of  the  creditor  or  of  the  legatee  or  of  the 
distributee  are  purely  equitable.  We  have 
concern  now  with  only  one  of  these  excep- 
tions, and  that  Is  that  when  a  person  dies 
intestate,  owing  no  debts,  and  the  only  duty 
which  would  devolve  on  the  administrator, 
if  one  were  appointed,  would  be  that  of  mak- 
ing distribution,  the  equity  of  the  distrib- 
utees is  perfect,  and  the  court  will  dispense 
with  an  administration,  entertaining  suits 
by  them  for  the  recovery  of  the  personal  as- 
sets. Hopkins  V.  Miller,  92  Ala.  513,  8 
South.  750;  De  Bardelaben  v.  Stoudenmire, 
82  Ala.  574,  2  South.  488;  Glover  v.  HIU,  85 
Ala.  41,  4  South.  613;  Fretwell  v.  McLe- 
more,  52  Ala.  124,  and  authorities  cited.  It 
is  sufficient  now  to  say  that  the  bills  make 
a  case  falling  within  this  exception,  and 
the  demurrers  we  are  considering  were 
properly  overruled. 

2.  The  bUl  Is  not  exclusively  a  bill  for  par- 
tition. It  is  a  bill,  for  an  accounting  of  the 
personal  property  which  has  been  wasted  or 
converted,  and  for  the  allotment  to  complain- 
ant of  her  share  In  such  parts  thereof  as  may 
remain  in  specie,  capable  of  division  or  par- 
tition. We  may  concede  that  it  is  shown  by 
the  bill  that  the  possession  of  Palestine  Teal 


to  such  parts  of  the  property  as  it  is  alleged 
she  claims  was  hostile  and  adverse  to  the 
title  of  the  complainant  The  concession 
does  not  render  the  bill  demurrable;  for,  as 
we  have  already  held,  the  right  and  title  of 
the  complainant  were  purely  equitable,  as 
was  her  remedy.  The  complainant  stands  in 
the  relation  of  an  administrator,  so  far  as  the 
recovery  of  her  share  of  the  personal  assets 
is  the  matter  of  suit,  with  all  the  rights 
which  would  have  devolved  on  him;  and 
surely  It  would  not  be  Insisted  that  he  could 
not  have  recovered  the  assets  from  an  ad- 
verse holder.  Besides,  an  adverse  possession 
is  not,  in  a  court  of  equity,  a  bar  to  a  suit 
for  partition  of  personal  property,  for  the 
reason  that  a  co-tenant  has  no  remedy  at  law 
which  he  can  pursue  against  the  wrongdoer. 
Freem.  CJo-Ten.  S  428;  Smith  v.  Dunn,  27 
Ala.  315;  Marshall  v.  Crow's  Adm'rs,  29  Ala. 
278.  There  was,  of  consequence,  no  error  in 
overruling  the  third  and  ninth  causes  of  de- 
murrer to  the  amended  bill. 

3.  The  first,  second,  and  third  causes  of  de- 
murrer proceed  on  the  theory  that  the  amend- 
ed bill  introduces  a  new  cause  of  action,  be- 
cause it  seeks  the  partition  of  lands,  and  of 
other  personal  property  than  that  mentioned 
in  the  original  bill.  If  this  be  trne,  there  is 
no  rule  of  equity  practice  which  prevents  a 
complainant  from  introducing  a  new  cause  of 
action  by  amendment,  if  the  amendment  does 
not  make  an  entirely  new  case.  The  only 
limitation  of  the  right  of  amendment,  under 
our  statute  (Code  1886,  S  3449),  is,  not  that 
a  new  or  additional  cause  of  action  may  not 
be  introduced,  but  that  an  entirely  new  case 
may  not  be  made,  nor— what  is  essentially 
the  same  thing— a  radical  departure  from  the 
cause  of  action  as  stated  in  the  original  bill, 
nor  an  entire  change  of  parties  plaintiff  or  de- 
fendant. Keeping  within  this  limitation,  all 
errors  of  omission  or  commission,  all  defi- 
ciency or  insufficiency  of  allegation  in  the 
statement  of  the  plaintiff's  case,  are  curable 
by  amendment  3  Brick.  Dig.  p.  380.  §  209. 
Under  the  general  rules  of  chancery  practice 
prevailing  prior  to  the  statute.  It  was  re- 
garded as  the  proper  office  of  an  amend- 
ment to  Introduce  new  matter,  not  in  its  na- 
ture supplemental,  germane  to  the  matter  of 
the  original  bill,  though  a  new  case  could 
not  be  made.  Story,  Eq.  PI.  §$  865-890;  1 
Daniell,  Ch,  Prac.  402-426.  The  rule  was, 
as  it  is  now  under  the  statute,  that  an  amend- 
ment has  relation  to  the  filing  of  the  original 
bill;  but  this  was  not  and  is  not  so  applied 
as  to  prejudice  the  defendant,— to  deprive 
him  of  any  defense  as  to  the  new  matter 
available  at  the  time  of  its  introduction. 
King  V.  Avery,  37  Ala.  169;  Adams  v.  Phil- 
lips, 75  Ala.  461.  The  material,  controlling 
inquiry.  In  determining  whether  an  amend- 
ed bill  makes  a  new  case,  or  essentially  de- 
parts from  the  case  made  by  the  original 
bill,  is  whether  the  allegations  of  fact  setting 
forth  the  right  and  title  of  the  plaintiff  and 
the  wrong  or  liability  of  the  defendant  ar>3 

Digitized  by  VaUOVLVC 


Ala.) 


MoCLELLAN  v.  STATE. 


653 


chaDged»  and  for  them  other  facts  substitut- 
ed, from  which  the  right  to  relief  is  deduced. 
Truss  V,  Miller  (Ala.)  22  South.  863.  The 
combination  of  facts  which  constitute  the 
plaintiffs  cause  of  action,  and  from  which 
the  wrong  and  liability  of  the  defendant 
arises,  is  not  varied  by  the  amendment;  and 
these  causes  of  demurrer  were  properly  over- 
ruled. 

4.  The  several  causes  of  demurrer  proceed- 
ing on  the  hypothesis  that  the  amendment 
seeks,  or  has  an  appropriate  prayer  for,  the 
partition  of  the  lands  of  the  intestate,  are 
founded  in  misconception  of  the  amendment 
In  the  first  paragraph  of  the  amendment  it 
Is  alleged  that  at  the  time  of  his  death  the 
intestate  was  the  owner  of  a  large  amount  of 
real  estate  and  personal  property  other  than 
that  named  in  the  original  bill  of  complaint, 
to  wit,  all  the  real  estate  and  personal  prop- 
erty named  in.  the  instrument  attached  to  the 
answer  in  this  case  of  respondent  A.  L.  Teal, 
marked  "Exhibits  A  and  B";  "that  Pales- 
tine Teal,  wife  of  said  A  L.  Teal,  sets  up 
claim  to  all  of  said  property  named  or  em- 
braced in  the  original  bill  of  complaint,  and 
she  has  taken  the  possession  thereof,  and  has 
held  or  holds  the  same,  asserting  and  claim- 
ing that  it  is  hers,  and  has  used  and  is  so 
using  in  connection  with,  and  by  the  consent 
of,  her  said  husband,  and  as  her  own  prop- 
erty." This  is  the  only  reference  or  allu- 
sion to  land  In  the  original  or  amended  bill, 
and  obviously  there  is  no  more  than  the  al- 
legation that  the  intestate  owned  real  es- 
tate, without  allegations  on  which  relief  in 
reference  to  it  could  be  based. 

5.  The  eighth  cause  of  demurrer  was  prop- 
erly overruled.  Palestine  Teal  was  proper- 
ly joined  as  a  defendant  with  her  husband. 
According  to  the  allegations  of  the  amend- 
ment (and  the  truth  of  the  allegations,  the 
demurrer  admits),  she  and  her  husband  had 
participated  In  the  waste  or  conversion  of 
much  of  the  personal  property  of  the  Intes- 
tate, and  in  the  wrongful  withholding  of 
such  as  remained,  not  wasted  or  converted. 
At  common  law,  the  husband  was  liable  for 
the  torts  and  frauds  of  the  wife  committed 
during  coverture.  If  they  were  committed 
in  his  presence,  or  by  his  command,  he  alone 
was  liable.  If  not,  they  were  jointly  liable, 
and  the  wife  must  have  been  joined  in  the 
suit  with  the  husband.  2  Kent,  Comm.  169. 
The  statute  (Code  1886,  §  2345)  relieved  the 
husband  from  liability  for  the  torts  of  the 
wife  in  which  he  does  not  participate,  but.  if 
he  participates,  rendered  them  jointly  liable. 
The  plain  purpose  of  the  statute,  when  there 
is  participation  by  the  husband,  Is  to  place 
them  in  the  relation,  and  subject  them  to  the 
liability,  of  all  joint  tort  feasors.  For  another 
reason  the  demurrer  was  not  well  taken: 
If  the  wife  had  been  improperly  joined,  the 
misjoinder  was  not  an  objection  available  to 
her  co-defendants,  and  yet  all  join  In  the  de- 
murrer.    1  Brick.  Dig.  p.  753,  §  1689. 

6.  The  remaining  causes  of  demurrer  rest  on 


the  ground  that  the  bill  is  multifarious.  We 
deem  it  necessary  to  say  no  more  In  refer- 
ence to  these  causes  of  demurrer  than  that 
several  of  them  are  founded  in  the  miscon- 
ception we  have  already  pointed  out,— that 
the  bill  seeks  a  partition  of  the  lands.  Mul- 
tifariousness is  described  generally  "as  the 
joinder  of  distinct  and  independent  matters, 
thereby  confounding  them,  or  the  uniting  in 
one  bill  of  several  matters,  properly  distinct 
and  unconnected,  against  one  defendant,  or 
the  demand  of  several  matters  of  a  distinct 
and  independent  nature  against  several  de- 
fendants in  the  same  bill."  Story,  Eq.  PI. 
$  271.  The  object  and  purpose  of  this  bill 
is  the  recovery  of  or  accounting  for  the  per- 
sonal assets  of  the  Intestate,  and  the  allot- 
ment of  her  share  thereof  to  the  complainant 
There  is  no  party  joined  as  a  defendant  who 
is  not  liable  for  the  assets  or  waste  or  con- 
version, and  It  seems  difficult  to  conceive  of 
a  bill  less  subject  to  the  objection  of  multi- 
fariousness. We  must  not  be  understood  as 
intimating  the  opinion  that  the  bill  would 
have  been  multifarious  if  partition  of  the 
lands  had  been  united  with  an  accounting 
for,  or  the  recovery  of,  the  personal  assets. 
That  question  is  not  now  presented. 

We  have  considered  all  the  causes  of  de- 
murrer insisted  on  in  argument  of  counsel 
for  appellant,  and  are  of  opinion  they  were 
properly  overruled.  Let  the  decree  of  the 
chancellor  be  affirmed. 


McCLELLAN  v. 


017   Alft.   140) 
STATE. 


(Supreme  Court  of  Alabama.     May  11,  1898.) 
Criminal  Law  —  Trial  —  Objections  —  Dbolara- 
TI0N8  —Witnesses  —Exclusion— Credibility- 
Examination  —  INSTRUOTIONS  —  iNTOXICATINa 

LiQuoKS— Sales. 

1.  A  specific  objection  to  evidence  illegal  or 
irrelevant  on  its  face  is  not  necessary. 

2.  In  a  trial  for  selling  liquors  contrary  to 
law,  prosecutor  cannot  testify  to  conversations 
with  a  third  person,  not  in  the  presence  of  ac- 
cused, concerning  the  purchase. 

3.  The  matter  of  putting  a  witness  who  has 
testified  under  the  rule  rests  in  the  sound  dis- 
cretion of  the  court. 

4.  Witnesses  to  general  reputation  for  truth 
and  veracity  stated  that  they  thought  they 
knew  the  general  character  of  prosecutor,  and 
afterwards  affirmed  positively  that  they  knew, 
it  Hdd,  that  the  value  of  their  testimony 
was  Moperly  left  to  the  jury. 

5.  Where  prosecutor  gave  M.  money  to  buy 
whisky  for  tne  former,  and  M.  and  defendant 
went  into  a  back  room  of  defendant's  store, 
where  M.  gave  defendant  the  money  and  took 
the  liquor,  M.,  and  not  prosecutor,  was  the 
purchaser. 

6.  A  charge  that,  if  the  testimony  is  so  con- 
flicting that  the  jury  are  in  doubt  as  to  defend- 
ant's guilt,  they  must  acquit,  is  faulty  in  omit- 
ting tne  word  "reasonable"  as  expressive  of 
the  doubt. 

7.  A  charge  that  if  the  jury  believe  from  the 
evidence  that  witness  wiUfulIy  swore  that  he 
did  not  have  the  conversations  with  C.  and  P. 
as  testified  by  them,  then  they  may  discard  all 
of  witness'  testimony,  is  proper. 

Appeal  from  circuit  court,  Calhoun  county; 
George  B.  Brewer,  Judge. 
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Sam  McGlellan  was  convicted  of  selling 
liquors  without  a  license,  and  contrary  to  law, 
and  he  appeals.    Reversed. 

On  the  trial  of  the  case,  as  is  shown  by  the 
bill  of  exceptions,  the  state  introduced  as  a 
witness  one  Bray,  who  testified  that  in  No- 
vember  prior  to  the  finding  of  the  indictment 
he  was  in  the  town  of  Alexandria,  where  the 
defendant  kept  a  store;  that  he  went  to  the 
defendant's  store,  and  asked  him  for  whisky; 
that  the  defendant  told  him  that  he  did  not 
have  any;  that  thereupon  he  left  the  store, 
and  met  one  Henry  Martin  about  30  or  40 
yards  from  the  defendant's  store;  that  he 
(the  witness)  asked  Martin  if  he  knew  where 
he  could  get  some  whisky;  that  Martin  said, 
"I  have  not  got  any  whisky,  and  I  haven't 
got  any  money  to  pay  for  whisky  with,  but 
if  you  wiU  furnish  the  money  I  can  get  some 
whisky;"  that  witness  then  said  to  Martin, 
"Here  is  the  money,"  and  gave  him  20  cents, 
and  that  he  and  Martin  went  into  the  back 
room  of  the  defendant's  store.  The  defend- 
ant objected  to  the  conversation  between 
Martin  and  witness,  but  stated  no  grounds  of 
objection.  He  also  moved  to  exclude  the  con- 
versation with  Martin,  which  the  witness 
detailed,  as  above  set  out  The  court  over- 
ruled the  motion,  and  the  defendant  duly  ex- 
cepted. The  witness  then  testified  that  Mar- 
tin went  into  the  back  room  of  the  store 
ahead  of  him,  and  that  when  he  went  in  he 
saw  a  pint  bottle  of  whisky  sitting  on  the 
head  of  a  barrel;  that  Martin  said  to  him, 
'There  is  your  whisky;"  that  then  he  saw 
the  defendant  get  the  money  (20  cents)  from 
Martin,  which  he  (the  witness)  had  given 
Martin.  This  witness  testified  that  there  was 
in  the  room  of  the  store  at  the  time  Henry 
Martin,  the  defendant,  and  a  young  man,  and 
that  there  were  no  other  persons  present. 
On  the  cross-examination,  the  witness  Bray 
testified  that  he  remembered  seeing  Mr.  Wil- 
liam A.  Prickett  during  the  last  term  of  the 
court,  and  that  he  told  said  Prickett  that  they 
were  trying  to  get  him  to  swear  before  the 
grand  Jury  that  he  bought  liquor  from  the 
defendant,  but  that  he  did  not  tell  Prickett 
he  never  got  any  whisky  from  the  defendant 
He  further  testified,  on  cross-examination, 
that  he  did  not  remember  seeing  Mr.  Sam 
Crook,  and  did  not  recall  having  a  conversa- 
tion with  him  in  Alexandria  the  spring  be- 
fore the  trial,  in  which  he  said  that  he  never 
got  any  whisky  from  the  defendant  Before 
the  examination  of  the  witness  commenced, 
the  solicitor  had  asked  that  the  witnesses  be 
put  under  the  rule;  and  after  the  witness 
Bray  left  the  stand,  and  Henry  Martin  was 
called  as  a  witness  to  testify  for  the  defend- 
ant, the  solicitor  asked  that  the  witness  Bray 
be  then  excused  from  the  rule,  and  allowed  to 
remain  in  the  court  room  while  the  witnesses 
for  the  defendant  were  testifying,  stating  at 
the  time  that  Bray  was  the  only  state  wit- 
ness, and  predicates  had  been  laid  for  the 
purpose  of  impeaching  him.  Ck)unsel  for  the 
defendant  objected,  on  the  ground  that  the 


solicitor  had  called  for  the  rule,  and  asked 
the  solicitor  If  he  intended  to  examine  the 
witness  Bray  again.  To  this  question  the 
solicitor  replied  that  he  did  not  know,  and 
thereupon  the  counsel  for  the  defendant  re- 
quested that  the  witness  Bray  be  allowed  to 
leave  the  court  room  if  he  was  again  to  be 
examined  aa  a  witness.  The  court  declined 
to  comply  with  this  request,  and  the  defend- 
ant duly  excepted.  The  witness  Henry  Mar- 
tin testified  that  he  did  not  get  20  cents  from 
the  witness  Bray  to  purchase  whisky,  but 
that  Bray  asked  him  if  he  had  any  whisky, 
and  that,  upon  his  telling  him  that  he  did 
not,  one  Dave  Brown,  who  was  standing 
near,  said  that  he  had  some  whisky,  and 
would  give  the  witness  a  drink;  that  there- 
upon they  went  into  the  back  room  of  de- 
fendant's store,  and  Brown  took  from  his 
pocket  a  quart  bottle,  and  set  it  on  the  head 
of  a  barrel,  and  told  the  witness  Brown  to 
take  a  drink;  that  there  were  present  at  the 
time  several  people,  including  the  defendant, 
the  witness  Bray,  Jim  Turner,  John  Wood, 
and  Dave  Brown,  and  they  all  took  a  drink 
together,  and  that  there  was  no  whisky  pur- 
chased from  the  defendant  at  all.  Other  wit- 
nesses were  examined  for  the  defendant,  and 
testified  to  substantially  the  same  facts  as 
stated  by  the  witness  Martin;  the  testimony 
of  each  of  these  witnesses  contradicting  the 
testimony  of  the  witness  Bray  as  to  the  get- 
ting of  the  whisky  from  the  defendant,  and 
as  to  who  were  present  at  the  time  in  the 
back  room  of  the  defendant's  store.  W.  A. 
Prickett  and  Sam  Crook  each  testified  to  the 
witness  making  the  statement  to  them  which 
he  denied  making  In  his  examination.  The 
defendant,  as  a  witness  in  his  own  behalf, 
testified  that  neither  the  witness  Bray  nor  the 
witness  Henry  Martin  got  any  whisky  from 
him  at  the  time  designated.  One  Cross  was 
introduced  as  a  witness  for  the  state  in  re- 
buttal, and  testified  "that  he  had  known  the 
witness  Bray  for  four  or  five  years,  and 
thought  he  knew  his  general  character,  and 
his  general  character  for  truth  and  veracity 
in  the  neighborhood  where  said  Bray  lived." 
In  answer  to  the  question,  "Is  his  general 
character  for  truth  and  veracity  good  or 
bad?"  the  witness  answered,  "It  is  good." 
Thereupon  the  defendant  moved  to  exclude 
the  answer,  on  the  ground  that  the  witness 
had  not  shown  himself  competent  to  testify 
as  to  Bray's  character,  and  that  his  testimony 
was  a  mere  opinion.  The  court  overruled  the 
objection  and  motion,  and  the  defendant  sep- 
arately excepted.  The  bill  of  exceptions  then 
recites:  "B.  T.  Clark,  witness  for  the  state, 
testified  that  he  had  known  the  witness  Bray 
for  three  or  four  years.  The  solicitor  then 
asked  the  witness  this  question:  *Do  you 
think  you  know  his  general  character  in  the 
neighborhood  in  which  he  lives?  The  de- 
fendant objected  to  the  question  on  the 
ground  that  It  Is  not  sufficient  for  the  witness 
to  merely  think  he  knows  the  character  of 
another  before  he  testifies  about  it  and  be- 
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cause  Illegal,  lrreleyant»  incompetent  The 
court  oyerruled  the  objection,  and  the  defend- 
ant excepted.  The  solicitor  then  asked  the 
same  question  as  to  the  general  character  of 
the  witness  for  truth  and  yeracity.  The  wit- 
ness answered,  'Yes.'  The  solicitor  then 
asked,  'What  is  his  general  character  in  the 
neighborhood  for  truth  and  yeracity?*  The 
witness  then  answered,  'It  is  good  so  far  as 
I  know/  and  finally  answered.  It  is  good,' 
and  the  defendant  moyed  to  exclude  the  an- 
swer on  the  grounds  that  it  was  irreleyant, 
incompetent,  and  inadmissible." 
.  The  defendant  r^uested  the  court  to  giye 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  giye  each  of  them  as  asked:  (1) 
**The  court  charges  the  jury  that  it  is  the 
duty  of  the  state  to  make  out  a  case  beyond 
all  reasonable  doubt  that  Sam  McClellan 
sold  the  whisky  to  Bray,  or  the  jury  imust 
acquit"  (2)  '*U  the  testimony  is  so  conflict- 
ing that,  after  weighing  it  all,  the  jury  is 
still  in  doubt  as  to  whether  the  defendant 
did  or  did  not  sell  the  whisky,  they  must 
acquit"  (3)  **The  court  charges  the  jury 
that  if  they  belieye  from  the  eyidence  that 
Bray  willfully  and  Intentionally  swore  that 
he  did  not  haye  the  conyersations  with 
Crook  and  Prlckett  as  testified  by  them, 
then  they  may  discard  all  that  Bray  testi- 
fied." (4)  "One  way  to  hnpeach  a  witness  is 
by  showing  that  he  made  statements  out  of 
court  contrary  to  what  he  swears  In  court; 
and  if  the  jury  are  satisfied  that  any  witness 
testified  willfully  and  falsely  contrary  to  any 
statements  made  by  such  witnesses  out  of 
court  about  this  matter  here  testified  about, 
they  mdy  discard  such  testimony." 

D.  D.  McLeod  and  B.  J.  Martin,  for  appel- 
lant Wm.  C.  Fitts,  Atty.  Gen.,  for  the 
State. 

BRICEELIi,  0.  J.  1.  A  specific  objection 
to  eyidence  illegal  or  irreleyant  on  its  face 
has  neyer  been  deemed  necessary.  1  Brick. 
Dig.  p.  887,  S  1189;  Washington  y.  State, 
106  Ala.  58,  17  South.  546;  Gunter  y.  State, 
111  Ala.  23,  20  South.  632.  Within  this 
category  falls  the  conyersation  between  the 
witness  Bray  and  one  Martin  before  going 
to  the  defendant's  house  or  place  of  business. 
As  to  the  defendant,  the  conyersation  was 
mere  res  inter  alios  acta,  by  which  he  cannot 
and  ought  not  to  be  affected. 

2.  The  refusal  of  the  court  to  put  the  wit- 
ness Bray  under  the  rule  compelling  his 
withdrawal  from  the  court  room  was  matter 
resting  In  the  sound  discretion  of  the  trial 
court,  and  is  not  reyisable.  McGufC  y.  State, 
88  Ala.  147,  7  South.  88;  Ryan  y.  Couch,  66 
Ala.  244. 

3.  The  defendant  haying  introduced  eyi- 
dence tending  to  discredit  the  witness  Bray, 
it  is  not  to  be  doubted  that  it  was  competent 
for  the  state  to  support  him  by  calling  wit- 
nesses to  show  that  his  general  character 


was  good.  The  mode  of  examination  of  wit- 
nesses as  to  character  usually  pursued  is  to 
inquire  of  the  witness  if  he  knows  the  gen- 
eral character  of  the  person  in  question  in 
the  neighborhood  or  community  in  which  he 
resides,  and,  if  he  answers  afflrmatiyely,  to 
inquire  whether  that  character  is  good  or 
bad.  The  witness  is,  of  course,  subject  to 
cross-examination  as  to  the  sources  and  ex- 
tent of  his  knowledge  and  information;  and, 
ordinarily,  the  court  will  not,  on  the  pre- 
liminary Inquiry,  determine  whether  he  has 
sufficient  knowledge  of  the  fact  to  enable 
him  to  testify,  but  will  leaye  the  yalue  of 
his  testimony  to  be  determined  by  the  jury. 
1  Greenl.  Ey.  S  461.  The  court  below  did  not 
determine  that  the  witnesses  Clark  and  Cross 
were  qualified  to  testify  as  to  the  character 
of  Bray,  upon  the  mere  expression  by  them 
that  they  thought  they  knew  his  general 
character.  It  was  not  until  they  afllrmed 
as  a  fact  that  they  knew  it  that  they  were 
permitted  to  answer  the  further  inquiry 
whether  It  was  good  or  bad.  Witnesses  not 
infrequently  upon  the  preliminary  inquiry 
employ  expressions  of  this  kind,  but,  if  ac- 
companied by  positiye  affirmation  of  knowl- 
edge of  the  fact  inyolyed,  at  most  such  ex- 
pressions are  mere  matter  of  comment  to  the 
jury. 

4.  The  indictment  is  in  the  form  prescrib- 
ed by  the  Code,  not  alleging  the  person  to 
whom  the  sale  of  the  whisky  was  made.  If 
there  was  a  sale,  all  the  eyidence  tends  to 
show  that  Martin,  not  Bray,  was  the  buyer. 
Bray  furnished  the  money,  but  it  was  fur- 
nished for  the  purpose  of  enabling  Martin 
to  buy,  and  he  alone  was  known  to  or  dealt 
with  the  defendant  as  buyer.  The  first  in- 
struction requested  by  the  defendant  was, 
therefore,  not  releyant  to  the  eyidence;  it 
was  abstract  The  second  instruction  was 
faulty  because  of  the  omission  of  the  word 
"reasonable,"  as  expressly e  of  the  doubt  re- 
quiring an  acquittal. 

5.  The  third  instruction  should  haye  been 
glyen  upon  the  authority  of  Grimes  y.  State, 
63  Ala.  166;  Childs  y.  State,  76  Ala.  93;  Jor- 
dan y.  State,  81  Ala.  31,  1  South.'577;  Rail- 
road Co.  y.  Frazier,  93  Ala.  51,  9  South.  303. 
The  fourth  instruction,  the  original  of  which 
has  been  certified  here  for  inspection,  was 
intended  to  assert  the  proposition  embodied 
in  the  third.  It  is  not  yery  clearly  expressed, 
and  for  that  reason  was,  perhaps,  properly 
refused.  If  this  be  true,  upon  another  trial 
the  Insufficiency  may  be  ayolded.  For  the 
errors  pointed  out,  the  judgment  is  reyersed, 
and  the  cause  remanded. 


(117   Ala.   603) 
HAMAKER  v.  COONS. 
(Supreme  Court  of  Alabama.    May  14,  1898.) 
Parol  Bvidencb— Consiueration  of  Contract-^ 
Bond  for  Dbbd^Riohts  of  Aasioneb 
— Measure  of  Damages. 
1.  Hie   rule  against  the   reception   of  parol 
evidence  to  add  to,  yar 
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contract  is  not  infringed  by  receiving  parol  evi- 
dence of  the  actual  consideration  to  determine 
its  validity  or  its  failure,  or  whether  or  not  it 
supports  the  contract. 

2.  The  assignee  of  a  bond  for  a  deed  acquires 
no  greater  rights  thereunder  than  his  assignor. 

3.  The  measure  of  damages  for  the  breach  of 
a  bond  for  a  deed  is  the  value  of  the  real  estate 
to  be  conveyed  when  the  breach  occurred,  with 
interest  therefrom. 

Appeal  from  circuit  court,  Madison  county; 
D.  D.  Shelby,  Special  Judge. 

Action  by  Anna  L.  Hamaker  against  Josh- 
ua Coons  for  breach  of  contract.  Judgment 
for  plaintiff,  and  she  appeals.     Affirmed. 

The  complaint  contained  three  counts.  The 
second  count  was  as  follows: 

"(2)  Plaintiff  sues  to  recover  of  the  defend- 
ant, the  sum  of  one  thousand  dollars  with 
interest  thereon,  for  the  breach  of  a  contract 
In  writing  for  the  sale  of  land  made  and 
entered  into  by  defendant,  on  the  7th  day  of 
September,  1895,  with  one  John  J.  Davidson 
in  words  and  figures  as  follows,  to  wit:  *The 
State  of  Alabama,  Madison  Ck>unty.  Know 
all  men  by  these  presents  that  I,  Joshua 
Coons,  for  and  in  consideration  of  the  sum 
of  one  thousand  ($1,000.00)  dollars  to  me  in 
hand  paid  by  John  J.  Davidson,  the  receipt 
whereof  is  hereby  acknowledged,  have  this 
day  bargained  and  sold  to  the  said  John  J. 
Davidson,  the  following  described  lots  or 
parcels  of  land,  situated  in  the  county  of 
Lauderdale,  state  of  Alabama,  to  wit:  Lots 
5,  8  and  9,  in  block  565;  lots  10, 11  and  12  in 
block  572;  lots  5,  6  and  7  In  block  578;  lot 
10  in  block  579;  lot  9  in  block  583;  lot  3  in 
block  555,  according  to  survey  made  by 
Charles  Beock,  civil  engineer  for  the  Flor- 
ence Land,  Mining  and  Manufacturing  Com- 
pany, which  said  plot  is  of  record  in  the  of- 
fice of  the  Judge  of  probate  of  the  county  of 
Lauderdale,  state  of  Alabama.  I  hereby 
agree  to  make  and  execute  a  valid  deed  of 
conveyance  to  the  said  John  J.  Davidson,  for 
said  lots  herein  described,  within  thirty  days 
from  this  date.  Witness  my  hand  and  seal, 
this  the  7th  day  of  September,  1895.  Joshua 
Coons.    Witness:    T.  W.  Pratt.' 

''Plaintiff  avers  that  said  contract  has  been 
transferred  and  assigned  to  her,  by  said 
Davidson  by  indorsement  in  writing,  and  Is 
her  property;  and  defendant  has  made 
breaches  of  said  contract  as  follows,  viz.: 
Plaintiff  demanded  of  the  defendant  that  he 
make  and  execute  to  her,  as  the  transferee 
of  said  contract,  a  valid  deed  of  conveyance, 
for  the  lots  described  therein,  and  this  de- 
mand was  made  upon  defendant  after  the 
expiration  of  thirty  days  from  the  date  of 
said  contract,  to  wit,  the  7th  day  of  Septem- 
ber, 1895,  and  was  so  made  in  March,  1896, 
and  defendant  failed  and  refused  to  sign, 
make  and  execute  a  proper  valid  deed  of  con- 
veyance to  plaintiff  for  said  lots,  described 
in  said  contract,  which  said  deed  was  then 
and  there  tendered  to  defendant  by  plain- 
tiff with  the  request  that  he,  the  defendant 
would  execute  said  deed,  to  said  lots,  and 


defendant  refused  so  to  do.  Wliereby  a 
right  of  action  accrued  to  plaintiff,  and  she 
sues  to  recover  damages  for  the  breach  of 
said  contract,  to  wit,  one  thousand  dollars 
with  interest  thereon." 

The  defendant  pleaded  the  general  issue 
and  several  special  pleas;  but  it  is  unneces- 
sary to  set  them  out  in  detalL 

The  facts  of  the  case  may  be  summarized 
as  follows:  On  the  6th  of  November,  180^, 
one  Herman  Barditsky,  of  Florence,  Ala., 
procured,  and  there  was  issued  to  him  by 
the  United  States,  a  patent  for  combination 
door,  desk  and  trunk  locks. 

On  the  26th  November,  1894,  said  patentee 
sold  and  conveyed  to  J.  J.  Davidson  all  his 
right,  title  and  interest  in  said  patent,  his 
interest  being  a  one-third  interest  therein, 
the  other  two-thirds  interest  having  been 
previously  sold  and  transferred  by  said  pat- 
entee to  W.  M.  Bramlett. 

On  the  30th  of  July,  1895,  W.  M.  Bramlett 
executed  to  said  J.  J.  Davidson,  his  power 
of  attorney,  by  which  he  authorized  and  em- 
powered him  to  grant,  bargain,  sell  or 
lease  any  part  or  all  of  his  right,  title  and 
interest  in  and  to  said  patent  right,  in  any 
territory,  and  to  receive  in  payment  there- 
for, money  or  lands,  and  to  grant,  bargain, 
sell  and  convey  any  lands,  lots  or  property 
which  he  might  receive  in  payment  for  any 
territory,  and  to  do  any  acts  for  him,  to 
carry  on  the  business  of  selling  said  patent, 
agreeing  to  ratify  and  confirm  all  such  acts 
as  fully  as  if  done  by  himself. 

On  the  2d  of  August,  1895,  said  Davidson 
executed  to  the  parties  therein  named,  an 
instrument  in  writing  as  follows:  ''Mr.  J. 
J.  Davidson,  of  Florence,  Alabama,  owner  of 
the  patent  combination  door,  desk  and  trunk 
locks,  having  agreed  to  sell  the  right  for  the 
states  of  Illinois,  Michigan,  Wisconsin,  Iowa, 
Minnesota  and  Indiana,  excepting  eight 
counties  sold  in  the  last-named  state,  for  the 
sum  of  six  thousand  dollars  ($6,000),  we,  the 
undersigned  agree  to  take  the  amounts  set 
opposite  our  names,  as  soon  as  the  entire 
amount  of  stock  is  subscribed."  Then  fol- 
low the  names  of  T.  W.  Pratt,  S.  L.  Whit- 
ten,  John  L.  Risen,  B.  S.  Halsey,  W.  L 
Wellman,  Jos.  Coons,  by  T.  W.  Pratt,  with 
$1,000  set  opposite  the  names  of  each  sub- 
scriber. Said  paper  is  indorsed  as  follows: 
"For  value  received,  I  hereby  transfer  and 
assign  to  Mrs.  Annie  L.  Hamaker,  the  debt 
of  one  thousand  dollars  due  me  from  Joshua 
Coons,  as  shown  by  the  within  contract, 
with  all  my  rights  and  remedies  for  its  en- 
forcement, without  recourse  on  me.  Thift* 
27th  day  of  February,  1896.  [Signed]  J.  J. 
Davidson." 

On  the  7th  day  of  September,  1895,  the  de- 
fendant, Joshua  Coons,  for  the  recited  cash 
consideration  of  $1,000,  sold  to  said  J.  J. 
Davidson,  12  lots  in  the  town  of  Florence, 
Ala.,  the  numbers  of  the  lots  and  blocks 
in  which  they  lay,  being  given,  and  execut- 
ed to  him  his  bond  for  titles  therefor,  which 
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bond,  after  reoiting  the  sale  and  describing 
the  lots,  concludes:  "I  hereby  agree  to  make 
and  execute  a  valid  deed  of  conveyance  to 
the  said  John  J.  Davidson  for  said  lots  here- 
in described  within  thirty  days  from  this 
date;"  dated  and  signed  "Joshua  Coons. 
Witness:  T.  W.  Pratt"  Said  paper  is  in- 
dorsed as  follows:  ''For  value  received,  I 
hereby  transfer  and  assign  to  Annie  L. 
Hamaker,  the  within  contract,  with  all  my 
rights  and  remedies  for  Its  enforcement,  this 
the  27th  day  of  February,  1896,  without  re- 
course on  me.    J.  J.  Davidson." 

On  the  SOth  of  September,  1895,  the  said 
William  M.  Bramlett  and  J.  J.  Davidson,  for 
the  recited  consideration  of  $6,000,  to  them 
in  hand  paid,  as  the  conveyance  recites,  sold 
and  assigned  to  said  T.  W.  Pratt,  S.  L.  Whit- 
ten,  John  L.  Rison,  R.  S.  Halsey,  W.  I.  Well- 
man,  and  Joshua  Coons  (the  parties  named  in 
the  foregoing  agreement  of  said  Davidson  to 
sell  the  same  to  them  the  same  patent  right), 
all  their  right,  title  and  Interest  in  said  in- 
vention, in  the  states  of  Illinois,  Michigan, 
Wisconsin,  Iowa,  Minnesota  and  Indiana,  ex- 
cept eight  counties  In  the  last-named  state 
(names  of  which  are  given),  which  had  been 
-previously  sold. 

It  was  shown  by  plaintiff,  that  after  the 
jexplratlon  of  the  30  days  named  in  said 
'bond,  within  which  defendant  agreed  to  exe- 
cute titles  to  said  lot  the  said  Davidson 
applied  to  the  defendant,  to  ejcecute  to  him 
a  deed  to  the  lots  described  in  the  defend- 
ant's bond  for  titles,  to  which  request  de- 
fendant replied  he  did  not  have  the  title 
to  the  lots,  and  could  not  make  a  convey- 
ance; and  thereafter,  on  the  same  day,  that 
said  Davidson  transferred  said  bond  of  de- 
fendant for  titles  to  the  plaintiff,  without 
recourse  on  hhn,  viz.:  on  the  27th  day  of 
February,  1896,  said  Davidson  and  his  wife, 
duly  executed  and  delivered  to  plaintiff,  a 
quitclaim  deed  in  which,  for  the  recited 
consideration  of  $200  in  cash  paid,  and  other 
valuable  considerations  amounting  to  $700, 
they  remised,  released  and  quitclaimed  to 
her,  aU  their  right,  title  and  Interest,  that 
he  had  in  said  contract  of  sale  executed  to 
him  by  the  defendant  on  the  7th  September, 
1895,  for  the  lots  therein  described,  the  in- 
tention of  the  conveyance  being,  as  therein 
recited,  to  Invest  the  plaintiff  with  all  of  the 
legal  and  equitable  Interest  of  the  said  Da- 
vidson and  his  wife  In  and  to  said  lots, 
which  are  described,  as  in  defendant's  bond 
for  titles  therefor. 

The  plaintiff's  evidence  further  showed, 
that  on  or  about  the  12th  March,  1896,  she 
prepared  and  tendered  to  the  defendant  a 
deed  in  due  form  to  be  executed  by  him 
conveying  said  lots  to  her,  in  consideration 
of  his  obligation  on  his  bond  for  titles  to 
execute  the  same,  and  in  consideration  of 
$1,000  paid  to  him  by  said  Davidson,  and 
that  defendant  decUned  to  sign  the  same, 
saying  that  he  had  failed  to  get  the  title 
to  said  lots. 
23So.-i2 


The  plaintiff  also  Introduced  a  power  of 
attorney,  dated  the  7th  May,  1896,  which 
was  duly  executed  by  the  defendant  and  his 
other  associates  in  the  purchase  of  the  right 
to  said  invention  in  the  states  above  named, 
to  one  C.  T.  Robinson,— void  after  three 
months,— for  them  and  In  their  names  to 
sell  said  patent  right  in  said  states  to  any 
person  or  persons  and  to  make  and  execute 
all  contracts  and  collect  all  money  in  and 
about  the  execution  of  said  power. 

And  she  also  Introduced  a  contract  in 
writing  between  the  defendant  and  his  said 
associates  and  the  said  C.  T.  Robinson,  dat- 
ed April  1,  1896,  in  which  the  said  parties 
represented  themselves  to  be  partners  and 
the  sole  owners  of  said  patent  right,  in  said 
states,  agreeing,  in  consideration  that  said 
Robinson  would  pay  his  own  expenses  and 
devote  his  time  to  the  sale  of  said  patent  in 
the  territory  described;  that  on  all  sales  ef- 
fected by  him,  within  the  next  succeeding 
four  months,  he  should  be  taken  in  as  an 
equal  partner,  and  as  such,  should  receive 
one-seventh  of  the  original  cost  of  each 
state,  that  is,  $1,000,  and  in  addition  there- 
to, to  receive  one-half  of  all  he  might  get 
from  any  and  all  of  the  states  over  and 
above  the  original  price  of  $1,000. 

It  was  shown  without  conflict,  that  the 
true  and  only  consideration  on  the  part  of 
defendant  for  the  subscription  of  $1,000,  in 
the  purchase  by  him  and  his  associates  of 
said  patent  right,  was  the  12  Florence  lots 
of  land,  and  that  it  was  never  contemplated 
or  agreed  that  defendant  was  to  pay  the 
$1,000  in  money.  The  defendant  and  said 
Davidson,  each,  so  testified. 

It  was  further  shown,  that  the  other  sub- 
scribers discharged  their  subscriptions  by 
the  conveyance  of  lots,  except  Rison,  who 
paid  $1,000  in  cash;  that  the  plaintiff  had 
paid  only  $40  on  the  conveyance  of  David- 
son to  her,  dated  February  26,  1896,  and 
agreed  to  pay  the  balance,  which  she  has 
never  done. 

Three  witnesses  testified  to  the  value  of 
the  Florence  lots,— the  defendant  that  they 
were  worth  from  $5  to  $10;  T.  W.  Pratt, 
one  of  the  subscribers,  from  $15  to  $30,  and 
Davidson,  from  $30  to  $40,  each. 

The  defendant  testified,  that  he  was  to 
convey  the  Florence  lots,  as  soon  as  he  ac- 
quired the  title,  for  one-sixth  interest  in  the 
territory  sold  to  him  and  associates;  that 
it  was  expressly  agreed  between  him  and 
Davidson  that  he  should  not  pay  $1,000  in 
money,  or  any  other  sum  in  cash,  and  that 
the  lots  were  the  entire  and  only  considera- 
tion for  the  subscription;  that  Davidson 
told  him,  each  of  the  other  subscribers  had 
paid  $1,000  in  money,  which  fact  Davidson 
denied;  that  the  attorney  for  plaintiff  ten- 
dered him  the  deed  to  be  executed  to  plain- 
tiff, which  he  declined  to  do,  as  the  title  had 
not  been  procured  by  him,  and  he  did  not 
know  that  he  had  any  right  to  make  the 
deed  to  Mrs.  Hamaker;  that  Davidson  had» 
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several  times  before,  asked  for  the  deed, 
and  he  always  told  him  that  the  title  had 
not  been  perfected,  and,  that,  on  or  about  the 
12th  November,  1896,  after  arranging  the 
title,  he  tendered  the  plaintlflF  a  deed  for  the 
lots,  in  accordance  with  his  agreement  with 
said  Davidson,  which  deed  he  olTered  in 
evidence. 

The  cause  was  tried  by  the  court  without 
the  intervention  of  a  Jury,  and  upon  the 
hearing  of  all  the  evidence,  the  court  ren- 
dered judgment  in  favor  of  the  plaintiff,  as- 
sessing his  damages  at  $360.  To  this  finding 
and  judgment  the  plaintiff  duly  excepted. 
The  plaintiff  brings  the  present  appeal,  and 
assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserv- 
ed. 

James  H.  Branch,  for  appellant  Milton 
Humes  and  Lawrence  Cooper,  for  appellee. 

HARALSON,  J.  1.  The  pleas  of  the  defend- 
ant, of  a  want  or  failure  of  consideration 
and  fraud  in  procuring  the  subscription,  and 
the  nonownership  of  the  cause  of  action 
sued  on,  need  not  be  considered,  as  the  evi- 
dence without  conflict  does  not  sustain  them. 

Adopting  the  view  of  the  counsel  on  both 
sides  In  their  arguments  on  file,  and  the 
course  the  trial  took,  it  is  evident  the  case 
was  tried  alone  on  the  second  count  in  the 
complaint  It  was  showui,  without  any  con- 
flict in  the  evidence,  the  causes  of  action 
in  the  first  and  third  counts,  are  identical 
with  that  In  the  second.  They  all  relate  to 
the  same  transaction.  The  defendant  swore 
that  it  was  expressly  agreed  between  him 
and  Davidson,  the  plaintiff's  transferror,  that 
he  should  not  pay  $1,000  in  money  to  satisfy 
his  subscription  of  that  sum  as  a  Joint  pur- 
chaser of  said  patent  right,  and  that  the 
12  Florence  lots  were  the  entire  and  only 
consideration  for  said  subscription.  The 
evidence  of  T.  W.  Pratt,  one  of  the  subscrib- 
ers, a  witness  for  defendant,  and  that  of  J. 
J.  Davidson,  examined  by  plaintiff,  fully 
corroborated  defendant's  evidence  as  to  this 
fact 

It  was  objected  by  plaintiff  to  all  the  evi- 
dence introduced  to  establish  this  fact,  that 
It  contradicted  the  paper  writing  of  sub- 
scription. But  the  several  assignments  of 
error  on  this  ground  are  without  merit 
"The  consideration  of  contracts  in  writing  is 
in  general  open  to  Inquiry,  and  it  Is  not  an 
infringement  of  the  rule  excluding  parol  evi- 
dence, to  add  to,  vary,  or  contradict  writ- 
ings, to  receive  parol  evidence  of  the  actual 
consideration,  for  the  purpose  of  determin- 
ing its  validity,  or  its  failure,  or  from  any 
cause  it  is  sufficient  or  insufficient  to  sup- 
port the  contract."  Ramsey  v.  Young,  69 
Ala.  157;  Davis  v.  Snider,  70  Ala.  315.  When 
the  legal  effect  of  a  deed  is  not  to  be  varied 
by  proof  of  a  consideration  different  from 
that  expressed,  and  when  the  object  is  not 
to  establish  a  resulting  trust  in  the  grantor, 


It  is  a  familiar  principle,  that  the  considera- 
tion clause  of  a  deed  Is  always  open  to  un- 
limited explanation;  and  that  an  acknowl- 
edgment of  the  payment  of  the  consideration 
is  considered  as  a  receipt  for  money  merely, 
and  is  open  to  explanation  by  parol  as  any 
other  receipt  is.  Railroad  Co.  v.  Wilkinson, 
72  Ala.  2S6;  McGehee  v.  Rump,  37  Ala.  651; 
Eckles  V.  Garter,  26  Ala.  568;  Saunders  v. 
Hendrix,  5  Ala.  224. 

2.  The  plaintiff  acquired  from  Davidson, 
her  transferror  and  grantor,  no  greater 
rights  than  Davidson  had  against  defendant 
All  the  right  Davidson  had  against  him  on 
account  of  the  sale  to  him  of  a  sixth  inter- 
est In  the  patent  right  of  said  invention, 
was  defendant's  bond  for  titles  to  him  for 
the  12  Florence  lots,  executed  the  7th  Sep- 
tember, 1895.  This  bond,  Davidson  trans- 
ferred to  plaintiff,  without  recourse,  on  the 
27th  February,  1806.  Contemporaneously 
therewith,  and  as  a  part  of  the  same  trans- 
action, said  Davidson  executed  and  deliv- 
ered to  plaintiff  a  quitclaim  deed  to  said  lots. 
There  was  thereby  transferred  to  plaintiff 
all  the  rights,  equities  and  remedies  the  said 
Davidson  had,  to  enforce  from  defendant 
the  damages  for  the  breach  of  the  contract 
of  his  title  bond,  and  no  more.  Wood  v. 
Manufacturing  Co.,  100  Ala.  327,  13  South. 
94a  In  that  bond,  defendant  stipulated,  ''I 
hereby  agree  to  make  and  execute  a  valid 
deed  of  conveyance  to  the  said  John  J.  Da- 
vidson for  said  lots  herein  described,  within 
thirty  days  from  this  date,"— the  7th  of  Sep- 
tember, 1895.  The  defendant  failed  to  com- 
ply with  the  condition  of  his  bond;  and  be- 
fore the  institution  of  this  suit,  the  plaizKtlff, 
to  put  him  in  legal  default  caused  to  be  pre- 
pared and  presented  to  him  for  execution,  on 
the  12th  March,  1896,  a  deed  in  proper  form, 
conveying  to  her  the  title  to  said  lots,  which 
defendant  refused  to  execute,  for  the  alleged 
reason,  that  he  did  not  at  the  time,  have 
the  title  in  himself  to  convey. 

3.  It  is  well  settled,  that  the  value  of  the 
land  at  the  time  of  the  breach  of  the  obliga- 
tion to  convey,  with  interest  thereon  to  the 
time  ot  the  trial,  is  the  measure  of  damages 
the  vendee  is  entitled  to  recover.  White- 
side V.  Jennings,  19  Ala.  7S4;  Bads  v.  Mur- 
phy, 52  Ala.  520,  527;  Snodgrass  v.  Reyn- 
olds, 79  Ala.  452. 

In  order  to  show  the  value  of  these  lands, 
the  defendant  proposed  by  three  witnesses 
to  prove  the  value  of  the  lots  described  in 
said  bond  for  titles.  The  plaintiff  objected 
to  such  proof.  The  objection  interposed  to 
the  evidence  as  and  when  offered  by  the  first 
witness  was  general,  when  by  the  second, 
that  it  was  immaterial,  and  when  by  the 
third,  that  it  was  Illegal  and  irrelevant  The 
court  overruled  these  objections  and  allowed 
the  witnesses  to  state,  the  one,  that  they 
were  worth  from  $5  to  $10,  the  other,  from 
$15  to  $30,  and  the  last  one,  from  $30  to 
$40  each.  Appellant's  counsel  in  argument 
disclose  the  real  ground  of  objection  to  be, 
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that  the  measure  of  damages  for  the  breach 
of  the  title  bond  is  the  sum  of  $1,000,  and 
not  the  value  of  the  lots  agreed  therein  to  be 
conveyed.  As  we  have  seeiK  the  real  con- 
sideration of  the  bond  was  not  $1,000  in 
money,  but  the  12  lots  agreed  therein  to  be 
conveyed.  There  was  no  error  in  overruling 
the  objections  to  this  evidence,  the  damages 
recoverable  for  the  breach  of  the  bond  being 
the  value  of  the  lots  at  the  time  of  its 
breach,  with  interest    Authorities  supra. 

The  court  evidently  tooll[  this  view  of  the 
law,  and  gave  Judgment  for  plaintiff  for 
1360.  Wf  are  not  advised  by  what  process 
this  sum  was  ascertained,  but  on  an  exam- 
ination of  the  evidence,  we  are  unable  to 
discover  that  the  court  erred  in  this  esti- 
mate of  damages,  and  approve  it  as  being  a 
correct  finding. 

Alarmed* 


017  Ala.  81) 

THOMAS  et  sL  T.  8TATSL 
(Supreme  Oonrt  of  Alabama.    May  18,  1808.) 

LaSCSNT— iHDIOnfBRt—  DBSCaiPnOH  OV  8«OLB« 

Monet. 
An  indictment  charging  defendants  with 
felonionslv  taking  "one  ten-dollar  bill,  one  two- 
dollar  biU,  and  a  one-dollar  bill,  all  of  said 
bills  being  paper  money  of  the  cnrrency  of  the 
United  States  of  America,"  is  aoliicient  as  to 
identity  and  valae. 

Appeal  from  city  court  of  Mobile;   O.  J. 

Semmes,  Judge. 

Henry  Tliomas  and  others  were  tried  and 
convicted  under  the  following  indictment: 
"The  grand  Jury  of  saiA  county  charge  that 
before  the  finding  of  this  indictment  Henry 
Thomas,  alias  Henry  Tbomason,  and  Ger- 
trude TOUlver,  feloniously  took  one  ten-dol- 
lar bill,  one  two-dollar  bill,  and  a  one-dollar 
bill,  all  of  said  bills  being  paper  money  of 
the  currency  of  the  United  States  of  Amer- 
ica, the  property  of  Frank  Milner,  from  his 
person,  and  against  his  will,  by  violence  to 
his  person,  or  by  putting  him  in  such  fear 
as  unwillingly  to  part  with  the  same,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama/' To  this  indictment  the  defendants 
demurred  upon  the  following  grounds:  "(1) 
That  it  fails  to  allege  that  said  articles  al- 
leged to  have  been  taken,  or  either  of  them, 
by  defendants,  are  of  any  value.  (2)  That  it 
fails  to  allege  that  said  paper  bills,  or  any 
of  them,  are  of  any  value.  (3)  That  it  fails 
to  sufficiently  describe  said  paper  bills  al- 
leged to  have  been  taken  by  defendants,  in 
this:  that  said  bills  are  merely  described  as 
a  ten-dollar  bill,  a  two-dollar  bill  and  a  one- 
dollar  bill,  being  paper  money  of  the  cur- 
rency of  the  United  States  of  America,  and 
fails  to  allege  the  kind  or  character  of  said 
bllU.  (4)  That  it  fails  to  sufflcientiy  de- 
scribe said  paper  bills.  (5)  That  it  fails  to 
allege  that  said  bills  were  national  bank 
bill^  or  any  other  particular  kind  or  char- 
acter of  bills."  The  demurrers  were  over- 
ruled, and  the  defendants  excepted.    Upon 


the  return  of  a  verdict  of  guilty,  the  defend* 
ants  moved  the  court  in  arrest  of  judgment^ 
and  to  set  aside  the  verdict  of  the  Jury  upon 
the  same  grounds  as  constituted  the  demur- 
rer to  the  indictment  This  motion  was 
overruled,  and  the  defendants  duly  excepted. 
Affirmed* 

Winfleid  8.  Lewis,  for  appellants.  Wm.  OL 
Fltts,  Atty.  Qen.,  for  the  Stats. 

McGLELLAN,  X  We  regard  It  as  settled 
by  the  decisions  of  this  court  that  the  de* 
scription  of  property  alleged  to  have  been 
taken  and  carried  away  as  "one  ten-dollar 
bill,  one  two-dollar  bill,  and  a  one-doUar  bill, 
all  of  said  bills  being  paper  money  of  the 
currency  of  the  United  States  of  America," 
is  entirely  sufficient  in  and  of  itself,  both  as 
to  identity  and  as  to  value.  Thompson  v. 
State,  106  Ala.  67,  17  South.  612;  Garden  ?• 
State,  89  Ala.  130,  7  South.  801;  Levy  v. 
State,  70  Ala.  259;  Grant  v.  Stat^  65  Ala. 
201;  SalUe  V.  State,  S9  Ala.  69L 

Affirmed* 


018  Ala.  ess) 
BRAT  V.  CrrATBL 
(Supreme  Oourt  of  Alabama.    June  2,  1898.) 
Rapb— Cbom-Examisatiox. 
In  a  prosecation  for  assaalt  with  Intent 
to  ravish,  tbe  prosecntriz  may  be  aaked  a  ques- 
tion tending  to  contradict  her  direct  testimony. 

Appeal  from  circuit  court.  Walker  county; 
James  J.  Banks,  Judge. 

Oliver  Bray  was  convicted  of  an  assault 
with  intent  forcibly  to  ravish,  and  he  ap- 
peals.   Reversed. 

Norvell  ft  Smith,  for  appellant  William 
0.  Fitts,  Atty.  Qen.,  for  the  State. 

The  appellant  in  this  case  was  indicted 
and  tried  for  an  assault  with  intent  forcibly 
to  ravish,  and  was  convicted  and  sentenced 
to  the  penitentiary  for  12  years.  The  only 
Question  presented  on  the  present  appeal  is 
the  ruling  of  the  court  in  refusing  to  allow 
a  question  to  be  asked  the  woman  assaulted, 
which  had  a  tendency  to  contradict  her  tes- 
timony on  the  direct  examination.  The  court 
holds  that  this  was  error.  The  Judgment 
of  conviction  Is  reversed  and  the  cause  ce- 
manded. 


017  Ala.  654) 
DERRICK  V.  POIiLARD  et  aL 
(Supreme  Oonrt  of  Alabama.    May  17,  1898.) 
Landlord's  Lib!V--Notios  raoif  Subtsitaht. 
Code  1886,  §  8007,  provides  that  where  s 
subtenant  notifies  the  landlord  or  his  assignee 
of  a  cause  of  attachment  against  the  tenant 
in  chief,  and  serves  on  him  an  affidavit  recit- 
ing the  facts,  and  snch  landlord  or  assignee 
fails    to    proceed    within    a    reasonable    time 
against  the  crop  of  the  tenant,  he  loses  his 
right  to  take  the  subtenant's  crop  for  any  de- 
ficiency  in  the   tenant's  crop  to   satisfy    his 
claim  caused  by  snch  failnre.    Hdd  that,  where 
an  assignee  of  a  rent  note  sued  to  recover  pro- 
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ceeds  of  cotton  sold  by  subtenants  to  pay  rent 
notes  assigned  to  defendants,  a  plea  setting 
forth  the  giving  of  notice  and  serving  the  re- 
quired affidavit  on  such  assignee,  showing  a 
cause  of  attachment  against  the  tenant,  and 
failure  by  him  to  proceed,  is  good  on  demurrer. 

Appeal  from  circuit  court.  Hale  county; 
John  Moore,  Judge. 

Action  by  Clarence  Derrick  against  Pol- 
lard Bros.  From  a  Judgment  in  favor  of  de- 
fendants and  an  order  overruling  a  demur- 
rer to  a  special  plea,  plaintiff  appeals.  Af- 
firmed. 

The  facts  pertaining  to  this  case  are  suffi- 
ciently set  forth  in  the  opinion.  The  special 
plea  referred  to  therein  is  as  follows:  *'(6) 
Gomes  defendant  in  the  above  cause,  and 
pleads  and  says  that  on,  to  wit,  1st  March, 
1893,  one  Fred  Owens,  who  was  In  posses- 
sion of  certain  lands  in  Hale  county,  rent- 
ing the  same  out,  did  transfer  and  assign 
to  this  defendant  the  following  rent  notes  given 
by  Reubin  Cooper,  Dick  Garland,  and  Cal- 
vin Owens,  for  a  present  valuable  considera- 
tion; that  the  said  parties  were  subtenants 
under  Fred  Owens;  that  during  the  year 
1893  the  said  subtenants  gave  notice  to  the 
assignee  of  the  superior  landlord,  who  is  the 
plaintiff  in  this  suit,  of  the  existence  of  a 
cause  authorizing  the  issue  of  an  attachment 
against  the  crops  of  Fred  Owens,  who  was 
the  tenant  in  chief,  and  that  said  notice  was 
In  writing,  duly  sworn  to  by  said  subtenants 
before  an  officer  authorized  by  law  to  ad- 
minister oaths,  setting  forth  the  existence  of 
said  cause  of  attachment,  to  wit,  that  the 
said  Fred  Owens  has  disposed  of  a  part  of 
the  crops  on  said  lands,  without  paying  the 
rent,  and  without  the  consent  of  the  land- 
lord or  his  assignee;  and  we  also  notify  you 
that  we  have  good  cause  to  believe  that  said 
Owens  is  about  to  dispose  of  some  part  of 
the  crops  raised  on  said  lands  without  pay- 
ing the  rent,  and  without  the  consent  of  the 
landlord  or  his  assignee,  and  said  notice  was 
served  by  the  said  subtenants  or  their 
agents  on  plaintiff  at  the  time  the  notice 
was  given,  and  the  said  assignee,  plaintiff 
In  this  suit,  did  fail  and  refuse  to  proceed 
within  a  reasonable  time  thereafter  against 
the  crops  of  the  tenant  in  chief;  and  defend- 
ant avers  that  the  said  tenant  in  chief  had 
crops  of  cotton,  corn,  fodder,  and  cotton  seed 
enough  in  his  possession  at  the  time  such 
notice  was  given,  and  for  some  time  there- 
after, to  have  paid  the  amount  of  rent  due 
by  the  tenants  in  chief  to  the  superior  land- 
lord's assignee,  the  plaintiff  in  this  suit;  that 
the  said  subtenant  thereafter  delivered  some 
of  the  cotton,  the  proceeds  of  which  the 
plaintiff  now  claims  In  this  suit,  to  the  de- 
fendant, who  was  the  assignee  at  the  time 
of  such  delivery  of  three  certain  subrent 
notes;  that  the  said  cotton  so  delivered  by 
said  subtenants  to  the  defendant  was  grown 
upon  the  lands  so  subrented  by  them,  and 
was  done  in  payment  of  these  said  rent 
notes  80  held  by  defendant'* 


To  this  plea  the  plaintiff  demurred  upon 
the  following  grounds:  *'(!)  Said  plea  fails 
to  show  any  fact  which  estops  plaintiff  from 
claiming  the  cotton  sued  on  in  this  action. 

(2)  Said  plea  fails  to  show  that  plaintiff  wat 
required,  as  to  the  cotton  or  its  proceeds 
claimed  in  this  action,  to  issue  an  attach- 
ment against  the  said  tenant,  Fred  Owens. 

(3)  Said  plea  fails  to  show  that  the  defend- 
ant was  a  bona  fide  purchaser  of  said  cotton 
without  notice  of  plaintiff's  claim  thereon. 

(4)  Said  plea  fails  to  show  that  any  duty 
devolved  on  the  plaintiff,  so  far  as  defendant 
is  concerned,  to  issue  an  attachment  against 
said  Fred  Owens.  (5)  Said  plea  fails  to 
show  with  sufficient  clearness  that  plaintiff 
was  the  assignee  of  said  rent  notes.  (6)  Said 
plea  fails  to  show  with  sufficient  clearness 
that  the  plaintiff  was  the  assignee  of  said 
rent  notes.  (7)  Said  plea  fails  to  allege  that 
there  existed  in  fact,  at  the  time  said  notice 
was  given  by  said  subtenants,  a  ground  for 
the  issuance  of  an  attachment  by  the  plain- 
tiff. (8)  Said  plea  falls  to  allege  with  suffi- 
cient clearness  any  loss  occurred  by  reason 
of  the  failure  of  the  plaintiff  to  Issue  an  at- 
tachment" This  demurrer  was  overruled, 
and  to  this  ruling  the  plaintiff  duly  excepted. 

There  were  verdict  and  Judgment  for  the 
defendants.  The  plaintiff  appeals,  and  the 
only  assignment  of  error  is  the  overruling  of 
the  demurrer  to  the  defendants'  special  plea. 

Ed  De  Graffenried,  for  appellant  Chas.  E. 
Waller  and  Thos.  E.  Knight,  for  appellees. 

COLEMAN,  J.  The  appellant,  as  the  as- 
signee of  a  rent  note,  sued  to  recover  from 
appellees  the  proceeds  of  cotton  sold  to  them 
by  the  subtenants,  in  payment  of  certain 
rental  notes  given  by  them  to  the  tenant  In 
chief,  and  which  had  been  transferred  by 
him  to  the  defendants.  The  defendants 
pleaded  specially  notice  to  the  superior  land- 
lord and  to  the  plaintiff  as  assignee,  as  pro- 
vided in  section  3067  of  the  Code  of  1886. 
The  court  overruled  a  demurrer  to  this  plea, 
and  this  ruling  Is  the  only  assignment  of  er- 
ror. We  have  examined  the  plea,  and  hold 
that  neither  of  the  grounds  of  demurrer  was 
well  taken.  Starke  v.  Bemheim,  102  Ala. 
464, 14  South.  770.  It  might  have  been  more 
definite  in  stating  the  name  of  the  agent  of 
the  subtenants,  but  this  defect,  if  it  be  such, 
was  not  raised  against  the  plea.  The  record 
shows  that  the  replication  to  the  plea  was 
abandoned.  We  will  not  consider  its  suffi- 
ciency.   Affirmed. 


(117   Ala.   620) 
AUSTILL  V.  HEIRONYMUS  et  aL 
(Supreme  Court  of  Alabama.     May  18,  1898.) 

Loos    AND    LOOGTNO  —  LiBNS  — •  InsTRXJCTIOWS  — 

Kkowlbdob  as  Waiver  of  Libm— Stcmpaob. 

1.  Where  plaintiffs  knew  that  B.,  with  whom 
they  contracted  to  obtain  lumber,  was  to  get 
it  off  defendant's  land  by  agreement  with  de- 
fendant, and  B.  agreed  with  defendant  that  the 
timber  should  not  be  removed  from  the  land  un- 
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til  stumpage  and  certain  ad7ances  made  by  de- 
fendant to  B.  were  paid,  and  where  the  evi- 
dence was  conflicting  as  to  whether  defendant 
had  waived  his  lien  for  advances,  an  instnie- 
tion  that,  if  plaintiffs  tendered  the  stumpage 
(without  mentioning  the  advances),  they  had  a 
right  to  the  lumber,  was  erroneous,  since  plain- 
tiffs had  no  better  rights  than  had  B. 

2.  Mere  knowledge  on  the  part  of  one  who 
had  acquired  a  lien  on  certain  lumber,  for 
stumpage  and  certain  advances,  by  agreement 
with  one  who  contracted  to  supply  the  timber 
to  plaintiffs,  that  the  lumber  had  been  deliv- 
ered by  the  contractor  to  plaintiffs,  does  not  de- 
feat his  legal  right  to  its  possession. 

3.  A  charge  is  erroneous  where  it  ignores  ma- 
terial testimony. 

4.  Acts  1894-95,  pp.  250,  251,  giving  the  own- 
er of  land  from  which  timber  is  gotten  a  lien, 
called  "stumpage,"  and  providing  for  the  en- 
forcement of  the  lien,  entitles  the  owner,  in  the 
absence  of  any  other  agreement,  to  enforce  hia 
lien,  for  the  entire  amount  of  timber  gotten 
out,  on  that  remaining  in  his  possession. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Detinue  by  Helronymus  Bros,  against  J.  W. 
Austin.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

This  was  a  statutory  action  of  detinue, 
brought  by  the  appellees  against  the  appel- 
lant The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion.  Upon  the  introduction 
of  all  the  evidence,  the  court,  in  its  oral 
charge,  instructed  the  Jury,  among  other 
things,  as  follows:  "Well,  gentlemen  of  the 
Jury,  if  you  should  believe  from  the  evidence 
that  Baird  made  a  contract  with  Austin  to 
get  certain  logs,  and  Austill  wa9  to  retain 
I>ossessio]i  of  the  logs  until  the  stumpage 
was  paid,  and.  should  further  find  that  Aus- 
till made  an  agreement  with  Baird  that  he 
was  to  advance  Baird  certain  moneys  or  pro- 
visions in  getting  out  the  logs,  and  the  logs 
were  to  remain  in  his  possession,  and  the 
logs  werp  wrongfully  taken  out  of  his  pos- 
session, then  the  plaintiffs  in  this  case  would 
not  be  entitled  to  recover.  But,  gentlemen 
of  the  jury,  if  that  contract  was  made  with 
Baird,  and  Baird,  with  the  knowledge  or  con- 
sent of  Austill,  turned  these  logs  over  to  Austin, 
if  you  find  Austin  was  the  agent  of  Hehrony- 
mus  Bros.,  the  plaintiffs  in  this  case,  then, 
gentlemen  of  the  jury,  he  would  have  the 
right  to  recover,  provided  Helronymus  Bros, 
offered  to  pay  tiie  stumpage,  which  \b  a  lien 
within  itself,  and  is  now  ready  and  willing 
to  pay  the  same."  The  defendant  separate- 
ly excepted  to  the  giving  of  this  portion  of 
the  court's  general  charge,  and  also  separate- 
ly excepted  to  the  court's  giving,  at  the  re- 
quest of  the  plaintiffs,  the  following  written 
charge:  "The  court  charges  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
witness  Baird  got  out  the  piling  in  suit,  and, 
with  the  knowledge  of  the  defendant,  deliv- 
ered them,  at  the  place  agreed  on,  to  the  wit- 
ness Hiram  Austin,  as  agent  for  plaintiffs, 
and  that  plaintiffs  had  already  partially  paid 
Baird  for  the  piling,  and  that  plaintiffs  of- 
fered to  pay  defendant  the  stumpage  due 
upon  the  piling,  but  that  the  defendant  re- 


fused to  take  the  stumpage,  and  took  posses- 
sion of  the  logs,  and  kept  them  until  this 
suit  was  brought,  the  Jury  ought  to  find  a 
verdict  for  the  plaintiffs."  The  defendant 
asked  the  court  to  give  the  following  written 
charges,  among  others,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1)  "If  the  Jury  believe 
from  the  evidence  that  the  logs  sued  for  were 
in  the  possession  of  the  defendant,  who  was 
asserting  his  right  to  hold  such  possession 
until  the  stumpage  and  certain  advances 
made  by  him  were  paid,  and  if  they  find  that 
the  defendant  had  made  advances  to  enable 
Baird  to  get  out  the  timber,  then  defendant 
was  entitled  to  hold  such  possession  until 
such  stumpage  and  advances  were  paid;  and, 
if  they  find  that  plaintiffs  had  not  paid  such 
stumpage  and  advances  at  the  time  of  the 
commencement  of  this  suit,  then  they  must 
find  for  the  defendant"  (5)  "The  court 
charges  the  Jury  that  if  they  believe  from 
the  evidence  that  the  poles  sued  for  were 
cut  from  lands  in  the  possession  of  the  de- 
fendant by  J.  W.  Baird,  under  an  agreement 
that  defendant  was  to  make  certain  advan- 
ces to  Baird,  and  was  to  hold  and  keep 
possession  of  such  poles  till  his  stumpage 
and  such  advances  were  paid,  and  if  they 
further  believe  from  the  evidence  that  at 
the  time  they  were  inspected  by  plaintiffs' 
agent,  Austin,  that  they  were  then  in  the 
possession  of  the  defendant,  and  that  Austin 
was  notified  by  defendant,  while  he  was  in- 
specting said  poles,  of  such  arrangement, 
and  that  defendant  insisted  on  its  perform- 
ance, and  that  such  poles  were  not  removed 
when  inspected,  but  were  left  where  inspect- 
ed, then  the  giving  by  Austin  to  Baird  of  a 
receipt  for  the  poles  inspected  by  him  would 
not  be  such  a  delivery  of  the  poles  as  would 
take  them  out  of  the  possession  of  the  de- 
fendant; and  if  they  further  believe  from 
the  evidence  that  all  the  stumpage  due  de- 
fendant has  not  been  paid  or  tendered,  and 
that  the  advances  have  not  been  paid,  then 
they  must  find  for  the  defendant"  There 
were  verdict  and  Judgment  for  the  plaintiffs. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

H.  Austill  and  R.  T.  Ervin,  for  appellant 
Gregory  L.  &  H.  T.  Smith,  for  appellees. 

GOLDMAN,  J.  The  suit  was  in  detinue, 
by  the  appellees,  to  recover  "one  hundred 
and  fifty-three  peeled  pine  piling,  jifty  feet 
long  each,  gotten  out  by  James  W.  Baird  for 
the  plaintiffs."  There  is  no  question  of  the 
fact  that  James  W.  Baird,  for  a  considera- 
tion, agreed  with  the  plaintiffs  to  get,  for 
them,  the  piling.  It  is  equally  clear  that 
Baird  contracted  with  the  defendant  to  get 
the  piling  from  land  then  in  his  possession, 
and,  for. some  purposes,  subject  to  his  con- 
trol. The  plaintiffs  knew  that  Baird  was  to 
get  the  piling  from  these  lands  by  agreement 
with  the  defendant,  and  defendant  knew 
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that  Balrd  was  to  get  them  for  plaintiffs. 
The  agreements,  however,  between  the  plain- 
tiffs and  Balrd,  and  between  the  defendant, 
were  entirely  independent  of  each  other. 
Whatever  of  title  Balrd  acquired  to  the  pil- 
ing, he  acquired  by  virtue  of  his  agreement 
with  the  defendant,  Austill.  The  statute 
(Acts  1894-95,  pp.  250,  251)  gives  the  Owner 
of  land  from  which  timber  is  gotten  a  lien 
upon  the  timber,  commonly  called  "stump- 
age,"  and  provides  for  the  enforcement  of 
the  lien.  There  were  no  proceedings  taken 
to  enforce  the  lien  given  by  statute,  and,  ac- 
cording to  our  view  of  the  evidence,  this 
statute  exerts  very  little,  if  any,  influence  in 
the  case.  There  was  evidence  tending  to 
show  that  by  the  terms  of  the  agreement  be- 
tween the  defendant,  Austill,  and  Balrd,  the 
piling  was  not  to  be  removed  from  the  land, 
nor  was  Austill  to  part  with  his  possession 
of  the  timber,  until  he  had  been  paid  20 
cents  each  for  the  piling  as  stumpage,  and 
for  all  advances  made  by  him  to  Balrd  to 
enable  him  to  get  the  piling  ready  for  deliv- 
ery. Balrd  got  out  the  piling  in  controversy, 
and  hauled  it  to  the  river,  convenient  for 
rafting  to  the  mills  of  defendant.  The  plain- 
tiffs' contention  Is  that  they  had  the  timber 
inspected,  and  that  Balrd  made  a  delivery 
of  it  to  them,  or  an  agent  for  them,  before 
the  timber  was  put  in  raft,  and  that,  upon  a 
tender  of  the  stumpage,  their-  title  and  own- 
ership became  perfect.  CJonceding  the  fact 
as  to  a  delivery  by  Baird  to  be  as  claimed, 
and  also  the  tender  of  stumpage,.  we  cannot 
see  how  these  acts  would  invest  the  plain- 
tiffs with  a  title  and  right  which  Baird  him- 
self could  not  have  acquired  and  held  tf  his 
contract  of  purchase  of  the  timber  was  upon 
the  terms  and  conditions  that  the  timber 
was  not  to  be  removed  from  the  land,  and 
Austill  was  not  to  part  with  possession  of 
the  timber,  until  he  was  paid  both  stumpage 
and  advances.  As  stated, '  the  plaintiffs 
knew  that  Baird  was  to  purchase  the  timber 
from  Austill,  and  there  was  evidence  tending 
to  show  that  defendant  claimed  both  stump- 
age and  advances  under  his  agreement  of 
sale.  There  may  be  evidence  tending  to 
show  that  defendant,  Austill,  waived  his 
right  for  advances,  but  there  is  evidence  to 
the  contrary. 

We  are  of  opinion  that  the  first  charge  giv- 
en at  the  request  of  the  plaintiffs  was  faulty, 
in  two  respects:  We  cannot  see  how  the 
mere  knowledge  on  the  part  of  the  defendant 
of  a  delivery  of  the  poles  by  Balrd  would 
defeat  his  legal  right  to  their  possession. 
Knowledge  of  delivery,  without  objection 
from  which  assent  might  be  implied,  might 
be  sufficient,  but  mere  knowledge  is  not  the 
equivalent  of  assent  The  charge,  moreover, 
ignores  the  testimony  tending  to  show  that, 
by  the  agreement,  advances  were  to  be  paid, 
as  well  as  stumpage. 

The  first  charge  requested  by  the  defend- 
ant was  properly  refused.  The  charge  does 
not  predicate  the  conclusion  upon  the  find- 


ing by  the  jury  that  by  the  agreement  be- 
tween defendant  and  Baird  the  timber  was 
to  remain  on  the  land,  and  in  the  possession 
of  the  vendor,  until  the  advances  had  been 
paid  for.  We  are  of  opinion  that  the  lien 
given  by  the  statute  (Acts  1894-95,  supra) 
extends  to  the  entire  lot  of  timber,  for  the 
whole  debt  due  for  stumpage,  gotten  out  un- 
der the  contract;  and,  so  long  as  any  amount 
due  for  stumpage  remains  unpaid,  the  lien 
may  be  enforced  upon  the  entire  remaining 
lot,  unless  the  parties,  by  agreement,  provide 
otherwise. 

Under  the  principles  of  law  declared  by  us, 
the  fifth  charge  requested  by  defendant 
should  have  been  given. 

In  its  oral  charge  the  court  instructed  the 
Jury  that  "if  the  contract  was  made  with 
Baird,  and  Baird,  with  the  knowledge  or  con- 
sent of  Austill,  turned  these  logs  over  to 
Austin,  as  the  agent,"  etc.  This  charge  is 
subject  to  the  same  criticism  made  upon  the 
first  charge  given  by  the  court  Mere 
"knowledge"  is  not  the  equivalent  of  assent 
Reversed  and  remanded. 


(lis  Ala.  my 

BEDDOW  V.  SHEPPARD. 
(Supreme  (3oart  of  Alabama.     June  1,  1898.) 

Crbditors'  Biixe  —  Frauddlbxt  Convbtancbs— 
Husband  and  Wirx— Rbsdi/tino  Trusts. 

1.  A  creditors'  bill  cannot  be  entertained 
where  it  avers  in  one  aspect  that  a  conveyance 
is  fraadulent,  and  in  another  that  it  is  a  gen- 
eral assignment 

2.  A  conveyance  of  land  by  a  husband  to  his 
wife  in  payment  of  an  honest  debt  not  less  tlian 
the  value  of  the  land,  cannot  be  set  aside  as 
fraudulent  though  both  intended  to  defeat  the 
claims  of  his  other  creditors. 

3.  A  husband  who  purchases  land  with  his 
wife's  separate  estate,  and  takes  the  title  in 
his  own  name,  holds  the  legal  title  In  trust  and 
may  be  compelled  to  convey  it  to  her. 

Appeal  from  chancery  court  Hale  county; 
W.  H.  Tayloe,  Chancellor. 

Bill  by  F.  G.  Sheppard,  as  administrator, 
against  C.  P.  Beddow.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

H.  K.  White,  for  appellant  Ed.  de  Graffen- 
ried,  for  appellee. 

HARALiSON,  J.  The  purpose  of  the  orig- 
inal bill  was,  to  cancel  and  remove  as  a  cloud 
on  complainant's  title  to  the  land  described 
in  the  bill,-H>f  which  she  was  in  possession, 
—the  deed  of  the  defendant  to  the  same  lands 
executed  and  delivered  to  him  by  the  sheriff 
on  a  sale  of  the  same  under  execution  against 
complainant's  husband,  R.  B.  Jones.  The 
equity  of  the  bill  was  not  questioned  in  any 
manner  In  the  court  below. 

The  husband  of  complainant,  when  the 
lands  were  purchased,  took  the  title  in  his 
own  name,  and  afterwards,  before  the  judg- 
ment was  recovered  against  him,  to  satisfy 
which  said  lands  were  sold  by  the  sheriff  and 
purchased  by  the  defendant,  conveyed  the 
same  to  his  wife,  the  complainant  | 
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The  cross  bill  filed  by  defendant  was  for 
the  sole  purpose  of  having  this  deed  from 
complainant's  hnsband  to  her  set  aside,  can- 
celed and  annulled,  on  the  ground  that  the 
same  was  fraudulent  and  void,  having  been 
made  to  hinder,  delay  and  defraud  his  cred- 
itors, hiduding  the  defendant 

1.  There  is  no  room  for  the  suggestion  raised 
by  appellant's  counsel  in  argument,  that  if 
complainant's  said  deed  is  not  declared  fraud- 
ulent and  void,  it  should  be  declared  to  be  a 
general  assignment  for  the  benefit  of  the 
creditors  of  said  R.  E.  Jones.  The  cross  bill 
was  not,  nor  could  it  have  been  filed  for  any 
such  purpose,  for  it  is  well  settled,  that  a 
crieditors'  bill  averring  in  one  aspect  that  a 
conveyance  is  fraudulent,  and  in  another  that 
it  is  a  general  assignment,  cannot  be  enter- 
tained.   3  Brick.  Dig.  p.  879,  S  188. 

2.  The  conveyance  to  complainant  in  the 
original  bill  was,  therefore,  either  valid  or 
void. 

If  R.  B.  Jones  honestly  owed  his  wife  the 
sum  for  which  he  conveyed  to  her  the  land  in 
question,  and  it  was  not  less  than  the  value 
of  the  property  conveyed  to  her,  and  no  in- 
terest or  benefit  was  reserved  to  him,  the  con- 
veyance must  be  hdd  to  be  lawful,  and  is 
not  affected  by  the  existence,  even,  of  a 
fraudulent  intent  on  his  part  or  that  of  his 
wife,  if  such  intent  existed,  though  such  con- 
veyance left  the  debtor  unable  to  pay  his 
other  creditors.  Pollock  v.  Meyer,  96  Ala, 
172,  11  South-  385;  Dawson  v.  Flash,  97 
Ala.  539,  542,  12  South.  67;  3  Brick.  Dig.  p. 
517,  S  137. 

3.  Again,  if  the  husband  purchased  and 
paid  for  this  land  with  the  corpus  of  his 
wife's  separate  estate,  and  took  the  title -in 
his  own  name  instead  of  hers,  she  was  the 
owner  of  the  equitable  title,  and  he  held  the 
legal  title  in  trust  for  her,  which  in  a  proper 
proceeding  in  equity  he  might  have  been  com- 
pelled to  convey  to  her.  Warren  v.  Jones,  68 
Ala.  449;  Vincent  v.  Stftte,  74  Ala.  274; 
Whaun  v.  Atkinson,  84  Ala.  692,  594,  4  South. 
681;  3  Brick.  Dig.  p.  543,  S  19. 

4.  We  will  not  take  the  unnecessary  trouble 
to  review  the  evidence  In  this  case.  It  is 
sufficient  to  say,  that  it  fully  and  satisfac- 
torily establishes  the  averments  of  the  orig- 
inal bill,  and  the  answer  of  complainant  to 
the  cross  bill,  and  that  the  averments  of  the 
latter  are  not  sustained.  There  can  remain 
no  doubt  about  the  fact,  that  the  money  of 
complainant,  Annie  E.  Jones,  was  used  by 
her  said  husband  in  the  purchase  of  said 
lands  from  A.  A.  Coleman,  and  that  no  part 
of  his  money  was  used  in  said  purchase.  The 
wife  was,  therefore,  in  equity  the  owner  of 
the  lands,  entitled  to  a  conveyance  of  the 
legal  title  from  her  husband  to  her;  and 
whether  regarded  as  a  trustee  holding  the 
legal  title  for  the  benefit  of  his  wife,  or  as 
a  debtor  to  her  for  the  amount  of  her  money 
which  he  Invested  in  said  lands,  the  convey- 
ance from  the  husoand  to  her  was  rightly 
made,  and  most  ^}e  upheld.    The  chancellor 


80  ruled,  dismissing  tbe  eroas  bill  and  grant- 
ing relief  in  the  original  bill*  and  in  this  there 
was  no  error. 
Affirmed* 

(117   Ala.    677) 

BOYD  V.  crry  council  of  Mont- 
gomery. 

(Supreme  Court  of  Alabama.    June  2,  1898.) 
GiTT  Obdinancb— Regulation  of  Slacohtbe 

HOUSBS. 

A  city  council,  under  charter  authority  to 
protect  the  health  of  the  city's  inhabitants,  and 
establish,  control,  and  regulate  slaughter 
houses,  and  regulate  the  sale  of  fresh  meats,  in 
the  city  and  police  jurisdiction,  is  authorized  to 
prohibit  by  ordinance  the  slaughter  of  animals 
to  be  used  for  food  within  the  city  or  police 
jurisdiction,  unless  slaughtered  in  a  house  or 
pen  constructed  in  accordance  with  specifica- 
tions set  out  in  the  ordinance,  although  the  oper- 
ation of  the  ordinance  was  not  suspended  until 
approved  buildings  could  be  constructed. 

Appeal  from  dty  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Sett.  Boyd  was  convicted  of  violating  a  city 
ordinance,  and  appeals.    Affirmed. 

The  material  facts  of  the  case,  which 
were  agreed  upon,  were  as  follows:  "On  tlie 
18th  day  of  December,  1896,  the  city  coun- 
cil of  Montgomery  adopted  an  ordinance 
which  was  duly  approved  by  the  mayor  of 
the  city  of  Montgomery  on  the  19th  day  of 
December,  1896^  and  was  duly  and  legally 
published  as  required  by  the  charter  of  said 
city.  Said  ordinance  was  for  the  purpose  of 
''regulating  the  slaughter  of  animals  to  be 
used  for  food  in  the  city  of  Montgomery  or 
in  its  police  Jurisdiction,  and  to  provide  for 
the  inspection  of  meafs,  miik,  and  perishable 
food  products  offered  for  sale  in  the  city  or 
its  police  jurisdiction*';  and  provides,  among 
other  things,  that  it  shall  be  unlawful  for 
any  person,  firm,  or  corporation  to  use  any 
slaughter  house  or  pen  for  the  purpose  of 
slaughtering  animals  to  be  used  for  food  In 
the  city  of  Montgomery,  or  within  its  po- 
lice Jurisdiction,  except  those  constructed  in 
accordance  with  the  specifications  set  out  in 
said  ordinance;  and  further  provides  that 
any  person  violating  any  of  the  provisions  of 
said  ordinance  shall,  upon  conviction,  be  fin- 
ed not  less  than  one  nor  more  than  one  hun- 
dred dollars;  that  on  or  about  the  5th  day 
of  January,  1897,  the  said  defendant  slaugh- 
tered a  cow  in  the  police  Jurisdiction  of  the 
city  of  Montgomery,  but  not  within  said 
city,  for  sale  at  his  stall  or  place  of  busi- 
ness, which  is  without  said  city,  but  within 
its  police  Jurisdiction,  and  offered  to  sell  the 
same  for  food  for  use  in  the  city  of  Montgom- 
ery, and  within  its  police  jurisdiction,  and 
said  cow  to  be  used  for  food  as  aforesaid  in 
the  city  of  Montgomery  or  its  police  Juris- 
diction, at  a  place  which  was  not  construct- 
ed in  accordance  with  the  requirements  of 
said  ordinance  and  contrary  to  the  provi- 
sions of  the  same,  and  the  said  slaughtering 
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and  was  not  a  regular  butchering  or  slaugh- 
tering house.  At  the  time  the  defendant 
slaughtered  the  cow  for  the  slaughter  of 
which  his  arrest  was  made  there  was  a 
slaughter  house  In  the  city  of  Montgomery, 
erected  as  required  by  said  ordinance,  to 
which  the  defendant  could  have  carried  and 
had  said  cow  slaughtered.  The  proyisloivi 
of  the  charter  of  the  city  of  Montgomery,  re- 
lating to  the  question  at  issue,  are  sufficient- 
ly set  forth  In  the  opinion. 

Gordon  Macdonald,  for  appellant  Graham 
ft  Stelner,  for  appellee. 

COLEMAN,  J.  The  defendant  was  convict- 
ed  of  violating  a  city  ordinance  of  the  city 
of  Montgomery  which  made  It  unlawful  to 
slaughter  certain  animals,  Intended  for  mar- 
ket or  sale,  within  the  police  jurisdiction  of 
the  city,  except  In  buildings  of  a  specified 
character.  There  Is  no  doubt  that  the  de- 
fendant violated  the  provisions  of  the  or- 
dinance. His  contention  Is  that  the  ordi- 
nance is  void,  because  It  Is  prohibitory,  In 
that  It  requires  an  expenditure  of  a  large 
amount  of  money  to  construct  a  building  of 
the  kind  required  by  the  ordinance,  and  that 
the  effect  of  the  ordinance  is  to  create  a 
monopoly  of  the  business  of  slaughtering  ani- 
mals. It  is  further  contended  that  there  is 
no  provision  of  the  ordinance  by  which  its 
operation  was  suspended  until  the  construc- 
tion of  the  slaughter-house  buildings,  as  pro- 
vided In  the  ordinance.  Counsel  admit  that, 
as  a  matter  of  fact,  there  were  buildings 
completed  and  ready  for  use  where  the  de- 
fendant might  have  slaughtered  his  beef 
cattle,  but  insist  that  the  validity  of  the  or- 
dinance must  be  tested  by  its  own  provi- 
sions. In  this  view,  the  question  is  directly 
presented  whether  the  ordinance  of  the  city 
of  Montgomery  is  valid.  By  the  charter  of 
the  city,  the  city  council  has  authority  to 
adopt  such  ordinances  as  may  be  necessary 
for  the  protection  of  the  nealth  of  its  in- 
habitants; to  establish,  control,  and  regu- 
late slaughter  houses  and  pens;  and  to  regu- 
late the  sale  of  fresh  meats  In  the  city  and 
Its  police  Jurisdiction;  and  to  condemn  un- 
sound meats,  etc.  We  are  of  opinion  the  au- 
thority conferred  by  the  charter  Is  ample. 
In  the  Slaughter-House  Cases,  16  WalL  36, 
considerable  Importance  seems  to  have  been 
attached  to  the  provision  of  the  statute  it- 
self by  which  Its  operation  was  suspended 
until  suitable  provision,  as  required  by  the 
statute  for  the  slaughter  of  animals,  had 
been  made.  We  are  of  opinion  that  the  prin- 
cipal reason  why  so  much  consideration  was 
given  to  this  provision  of  the  statute  was 
because  of  the  extensive  area  of  country,  in 
addition  to  that  embracing  the  city  of  New 
Orleans,  covered  by  the  statute.  A  proper 
regulation  of  slaughter  houses  in  a  city,  and 
for  the  inspection  of  fresh  meats  Intended 
for  sale,  is  both  ''sanitary"  and  **sanatory," 
If  there  Is  any  difference  In  these  terms;  and 


we  are  of  opinion  that  the  legislature,  In  the 
exercise  of  police  power,  might  authorize  the 
city  of  Montgomery,  absolutely,  to  prohibit 
the  slaughtering  of  animals  within  the  lim- 
its of  its  police  jurisdiction.  Neither  the 
charter  nor  the  ordinance  undertakes  to  in- 
terfere with  the  rights  of  any  one  to  slaugh- 
ter animals  outside  of  the  limits  of  the  po- 
lice jurisdiction  of  the  city.  All  meats, 
wherever  slaughtered,  before  they  are  of- 
fered for  sale,  are  subject  to  Inspection  and 
condemnation,  and  we  can  conceive  of  ro 
plausible  argument  to  show  that  the  exer- 
cise of  such  sanitary  precautions  are  not 
strictly  legal  and  right  "Salus  popull,  su- 
prema  est  lex."  1  Dill.  Mun.  Corp.  §S  144^ 
328,  386,  3(59,  and  notes.  We  find  no  error  In 
the  record,  and  the  judgment  la  affirmed. 
Affirmed. 


(lis  Ala.  665) 
PARKER  V.  8TATBL 
(Supreme  Court  of  Alabama.   June  2,  1898.) 

MiSCBOSNATION— £VIDBNCS. 

On  an  indictment  for  miscegenation,  evi- 
dence that  defendant,  a  negro  of  light  color, 
and  his  brother,  in  malclng  an  application  for 
a  marriage  license,  stated  that  the  woman  was 
a  Creole,  is  competent  as  an  admission  as 
against  him. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Joseph  Farker  was  convicted  of  misce- 
genation, and  appeals.    Affirmed. 

Smith  ft  Gaynor,  for  appellant  William 
0.  Fltts,  Atty.  G^en.,  for  the  State. 

The  appellant,  Joseph  Parker,  was  Indict- 
ed, tried,  and  convicted  for  miscegenation; 
the  charge  being  that  the  defendant,  a  ne- 
gro man,  married  a  white  woman.  Code 
1896,  S  6096;  Code  1886,  S  401&  The  de- 
fendant was,  It  seems,  of  light  color,  and 
the  real  issue  In  the  case  was  whether  he 
was  a  negro  or  of  negro  blood  within  the 
statutory  degree.  As  bearing  upon  the  Is- 
sue, the  solicitor  proposed,  and  was  allow- 
ed, against  the  defendant's  objection,  to 
prove  that  the  defendant  and  his  brother 
went  together  to  the  probate  office  to  apply 
for  a  license,  and  that  In  making  the  appli- 
cation both  the  defendant  and  his  brother 
stated  that  the  woman  was  a  Creole.  This 
court  holds  that  In  allowing  this  proof  to  be 
made  the  trial  court  committed  no  error, 
since,  If  it  was  conceded  that  the  word  "Cre- 
ole** Implies  a  person  of  mixed  African  and 
European  blood,  it  is  clear  that  the  state- 
ment of  the  defendant  and  his  brother,  made 
In  his  presence,  that  the  woman  was  a  Cre- 
ole (that  i»,  a  negress  or  mulatto),  made  with 
a  view  to  obtaining  the  license  for  the  In- 
termarriage of  the  defendant  and  the  wo- 
man, would  be  the  admission  by  the  defend- 
ant that  he  was  a  negro  or  mulatto,  and 
was,  therefore,  competent  to  prove  the  fact 
against  him.  After  setting  out  the  several 
definitions  of  the  word  "Creole^"  the  court 
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then  says:  "Whether  the  defendant  and  his 
brother  employed  the  word  on  the  occasion 
in  question  in  one  or  the  other  of  these  sev- 
eral and  most  variant  meanings  was  a  ques- 
tion of  fact  for  the  Jury;  and  it  was  also 
for  the  jury  to  give  their  statement  eviden- 
tial potency  against  the  defendant  or  not,  as 
it  should  be  found  or  not  that  they  used  the 
word  to  designate  a  negress  or  person  of  mix- 
ed negro  and  European  blood.*'  The  judg- 
ment of  conviction  is  affirmed* 


an  Ala.   178) 

THOMAS  V.  STATE. 

(Supreme  Court  of  Alabama.    May  17,  1808.) 

Assault— BviDBN0B—WiTNB88—SuRi»RiBB— 

ElCAMIllATION. 

1.  Evidence  showed  that  complaining  witness 
went  to  a  restaurant  to  get  his  sister,  and  take 
her  home,  and  while  there  was  assaulted  by 
defendant.  Hdd,  that  evidence  of  defendant 
having  subsequently  married  witness'  sister 
was  competent  to  show  motive,  taken  in  con- 
nection with  the  fact  that  witness  had  taken 
his  sister  away  from  defendant's  company. 

2.  The  sister  of  prosecutor,  as  a  witness  for 
defendant,  testified  that  complainant  did  not  tell 
her  "that  he  did  not  know  who  hit  him." 
She  was  then  asked  if  she  did  not  tell  defend- 
ant's father  that  she  would  swear  that  prose- 
cutor came  h<Mne  soon  after  he  was  struck, 
and  told  her  he  did  not  know  who  hit  him,  coun- 
sel for  defendant  stating  that  he  was  surprised 
by  her  former  answer.  The  court  refused  to 
allow  the  question  over  objection.  Held  er- 
ror; that  the  qnestion  was  competent  to  show 
surprise,  and  relieve  defendant  of  the  unexpect- 
ed evidence,  although  the  incidental  effect  xnight 
be  the  impeachment  of  defendant's  witness. 

Coleman,  J.,  dissenting. 

Appeal  from  circuit  court,  Conecuh  county; 
John  R.  Tyson,  Judge. 

John  Thomas  was  convicted  of  assault  and 
battery,  and  appeals.    Reversed. 

The  appellant  was  indicted,  tried,  and  con- 
victed for  an  assault  and  battery  upon  one 
Henry  Hunter.  Upon  the  trial  of  the  cause, 
as  is  shown  by  the  bill  of  exceptions,  the 
state  Introduced  Henry  Hunter  as  a  witness, 
who  testified  that  on  the  night  he  was  as- 
saulted and  beaten  he  went  into  a  restaurant 
kept  by  one  Rogers  for  the  purpose  of  get- 
ting his  sisters,  who  were  there;  that  the 
defendant  and  others  were  in  the  restaurant 
at  the  time;  that  he  got  his  sisters  out  of 
the  restaurant,  and  sent  them  home,  and 
while  he  was  standing  in  the  street,  five  or 
six  feet  from  the  door  of  the  restaurant,  the 
defendant  came  out  of  the  restaurant  with 
a  billiard  cue,  and  struck  him  in  the  mouth. 
On  the  cross-examination  of  this  witness  the 
defendant  asked  him  the  following  question: 
''Did  you  tell  your  sisters  Estelle  and  Bessie 
at  your  father's  house,  where  you  all  live, 
the  same  night  you  got  the  blow,  and  an 
hour  after  it  was  struck,  that  you  did  not 
know  who  it  was  that  struck  you?"  To 
this  question  the  witness  answered  that  he 
did  not  On  redirect  examination  this  wit- 
ness testified  that  Virginia  Hunter  was  his 
youngest  sister,  and  that  he  went  to  the  res- 


taurant that  night  to  get  her  (Virginia)  to 
come  out  of  the  restaurant,  and  to  come 
home.  The  state  then  asked  the  witness  the 
following  question:  *'Did  not  the  defendant, 
yery  soon  after  he  struck  you,  marry  your 
sister  Virginia?"  To  this  question  the  de- 
fendant objected,  on  the  ground  that  it  was 
incompetent,  and  called  for  irrelevant  and 
Immaterial  evidence.  The  court  overruled 
the  objection,  and  the  defendant  duly  ex- 
cepted. Upon  the  witness  replying  that  he 
did,  the  defendant  moved  the  court  to  ex- 
clude the  answer,  upon  the  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial 
testimony.  The  court  overruled  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
testimony  for  the  defendant  tended  to  show 
that  he  was  not  the  person  who  struck  Henry 
Hunter.  Estelle  Hunter  was  introduced  as 
a  witness  for  the  defendant,  and  after  she 
had  testified  that  she  was  the  sister  of  Hen- 
ry Hunter,  and  was  at  her  father's  house 
when  he  came  there  shortly  after  he  was 
struck,  the  defendant  asked  the  witness  the 
following  question:  "Did  not  Henry  Hunter 
tell  you  at  your  father's  house,  where  you 
all  live,  the  same  night  he  was  struck,  and 
about  an  hour  after  he  was  hit,  that  he  did 
not  know  who  hit  him?"  Upon  this  witness 
answering  that  he  did  not,  the  defendant 
then  asked  the  witness  if  she  did  not  tell 
the  father,  of  the  defendant  that  morning,  at 
her  father's  house,  before  the  trial,  that  she 
would  swear  that  her  brother  Henry  Hunter 
came  home  soon  after  he  was  struck  that 
night,  and  told  her  that  he  did  not  know  who 
it  was  that  hit  him.  The  state  objected  to 
this  question,  on  the  ground  that  the  de- 
fendant could  not  impeach  his  own  witness. 
The  defendant's  counsel  stated  to  the  court 
that  he  was  taken  by  surprise  by  the  answer 
of  the  witness,  as  she  had  made  the  state- 
ment which  she  was  asked  about  that  morn- 
ing, at  her  father's  house.  The  court  re- 
fused to  allow  the  question  to  be  answered, 
and  sustained  the  objection  of  the  state.  To 
this  ruling  the  defendant  duly  excepted. 
These  facts  present  the  only  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

John  D.  Burnett,  for  appellant  Wm.  0. 
Pitts,  Atty.  Gen.,  for  the  State. 

McOLBLLAN,  J.  The  fact  that  the  de- 
fendant, very  soon  after  the  assault  he  is 
charged  with  having  made  upon  Hunter, 
married  Hunter's  sister  Virginia,  was  com- 
petent to  go  to  the  jury  as  tending  to  show 
motive  for  the  assault,  in  connection  with 
the  fact  that  Hunter  Immediately  preceding 
the  assault  had  taken  her  away  from  Rogers' 
restaurant,  where  defendant  also  was. 

The  court  erred  In  refusing  to  allow  de- 
fendant to  ask  the  witness  Estelle  Hunter 
whether  she  had  not  told  the  father  of  the 
defendant,  the  morning  of  the  trial,  at  her 
father's  house,  that  she  would  swear  ''that 
her  brother  Henry  IJui^ter^  ga^^^a^ygn 
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after  he  was  struck  that  night,  and  told  her 
he  did  not  know  who  hit  him."  The  pur- 
pose of  this  testimony  was  to  show  surprise 
on  the  part  of  the  defendant,  and  to  relieve 
him  from  the  disadvantage  at  which  he  had 
been  put  by  unexpected  evidence,  and  not  to 
impeach  his  own  witness,  though  that  might 
have  been  an  incidental  effect  White  v. 
State,  87  Ala.  24,  5  South.  829;  Griffith  v. 
State,  90  Ala.  683,  8  South.  812;  Hemingway 
V.  Garth,  51  Ala.  530. 
Reversed  and  remanded. 

COLEMAN,  J.  (dissenting).  I  recognlsse 
fully  the  principle  that  a  party  is  not  bound 
by  the  testimony  of  a  witness  who  has  testi- 
fied differently  from  what  the  party  calling 
him  had  a  right  to  expect,  and  has  been  then 
thus  taken  by  surprise.  It  is  stated  by 
Greenleaf  on  Evidence  (volume  1,  §  444)  as 
follows:  "Whether  it  be  competent  for  a 
party  to  prove  that  a  witness  whom  he  has 
called,  and  whose  testimony  is  unfavorable 
to  his  cause,  had  previously  stated  the  facts 
in  a  different  manner,  is  a  question  upon 
which  there  exists  some  diversity  of  opinion. 
On  the  one  hand  it  is  urged  that  a  party  is 
not  to  be  sacrificed  to  his  witness;  that  he 
is  not  represented  by  him,  nor  identified  with 
him;  and  that  he  ought  not  to  be  entrapped 
by  the  arts  of  a  designing  man,  perhaps  in 
the  Interest  of  his  adversary.  On  the  other 
hand,  it  is  said  that  to  admit  such  proof 
would  enable  the  party  to  get  the  naked  dec- 
larations of  a  witness  before  the  jury,  oper- 
ating, in  fact,  as  independent  evidence;  and 
this,  too,  even  where  the  declarations  were 
made  out  of  court,  by  collusion,  for  the  pur- 
pose of  being  thus  introduced.  But  the 
weight  of  authority  seems  in  favor  of  ad- 
mitting the  party  to  show  that  the  evidence 
has  taken  him  by  surprise,  and  is  contrary  to 
the  examination  of  the  witness  preparatory 
to  the  trial,  or  to  what  the  party  had  reason 
to  believe  he  would  testify,  or  that  the  wit- 
ness had  recently  been  brought  under  the  in- 
fluence of  the  other  party,  and  has  deceived 
the  party  calling  him;  for  it  is  said  that  this 
course  is  necessary  for  his  protection  against 
the  contrivance  of  an  artful  witness,  and 
that  the  danger  of  its  being  regarded  by  the 
jury  as  substantive  evidence  is  no  greater 
in  such  cases  than  it  is  where  the  contra- 
dictory declarations  are  proved  by  the  ad- 
verse party."  The  rule  is  also  correctly  stat- 
ed in  Hemingway  v.  Garth,  51  Ala.  530,  and 
Campbell  v.  State,  23  Ala.  76.  The  rule  ap- 
plies in  all  cases  where  the  witness  is  in- 
terrogated as  to  some  fact  bearing  upon  the 
issue  before  the  jury,  and  surprises  the  par- 
ty by  testifying  differently  from  what  was 
expected.  I  cannot  'conceive  of  any  legal 
reason  for  extending  the  rule  to  the  case  un- 
der consideration. 

A  predicate  had  been  laid  to  impeach  the 
witness  Henry  Hunter,  by  asking  him  if  he 
had  not  told  the  witness  that  '*he  did  not 
know  who  assaulted  him."    Having  answer- 


ed in  the  negative,  for  the  purpose  of  prov- 
ing a  contradictory  statement,  the  witness 
was  asked  if  Henry  Hunter  did  not  make 
such  statement  Having  answered  that  *'ho 
did  not,"  the  witness  herself  was  asked  if 
she  had  not  told  the  father  of  defendant 
that  she  would  swear  that  her  brother  Hen- 
ry Hunter  had  made  such  a  statement;  and 
the  question  was  asked  in  connection  with 
the  statement  to  the  court  by  the  counsel  of 
defendant  that  his  ''purpose  was  to  sho^r 
surprise,  and  to  prove  by  defendant's  father 
that  she  had  made  this  statement  to  him." 
Not  only  was  the  question  asked  to  show 
surprise,  but,  as  admitted,  for  the  purpose 
of  impeaching  his  own  witness  by  showing 
that  she  had  made  contradictory  statements. 
The  question  to  the  witness  Hunter  as  to  his 
statements  were  mere  hearsay  on  the  issue 
before  the  jury,  and  v^re  admissible  purely 
for  the  purpose  of  affecting  his  credibility; 
and  now  it  is  held  that  his  credibility  may  be 
impeached  by  showing  the  impeaching  wit- 
ness made  contradictory  statements.  The  rule 
was  never  intended  to  be  extended  or  applied 
in  this  way. 

(US  Ala.  880) 

TURRBNTINB  et  al.,v.  GRIGSBT. 

(Supreme  Court  of  Alabama.    Jane  2,  189&) 

Spboial  Judges— Payment --Bvidbnob  — -  Rele- 
vancy —Ad  missions  —  Burden  of 
Proof— Ikstructions. 

1.  Where  the  regular  judge  presiding  during 
a  term  of  court  is  unable  to  complete  the  term 
on  account  of  sickness,  and  such  fact  is  cer- 
tified to  the  governor,  he  has  power  to  appoint 
a  special  judge  to  preside  during  the  remamder 
of  the  term. 

2.  Where  defendant  claimed  that  at  a  speci- 
5ed  time  he  made  a  payment  on  a  note  with 
money  borrowed  from  a  third  person,  whom  he 
had  given  his  note  therefor,  the  note  so  giyen» 
and  the  testimony  of  such  third  person  as  to  the 
date  and  amount  of  the  loan,  are  competent  in 
rebuttal. 

8.  In  a  suit  on  a  note,  It  appeared  that  de- 
fendant had  written  a  new  note  for  a  certain 
sum  to  be  given  plaintiff  in  renewal,  which 
he  afterwards  refused  to  sign,  field,  that  the 
note  was  prima  facie  an  admission  that  de- 
fendant was  indebted  to  plaintiff  for  that 
amount. 

4.  Where  payment  is  pleaded  as  a  defense, 
the  burden  of  proof  is  on  defendant. 

5.  Where  the  evidence  as  to  whether  a  pay- 
ment was  directed  to  be  applied  to  any  one  of 
two  acconnts  is  conflicting,  it  is  error  to  iii' 
struct  the  jury  how  to  apply  It,  without  ttrst 
requiring  them  to  find  whether  any  direction  as 
to  Its  application  was  given  when  it  was  made. 

Appeal  from  circuit  court,  Limestone  coun- 
ty; D.  W.  Speake,  Special  Judge. 

Action  by  Thomas  R.  Grigsby  against 
Thomas  J.  Turrentine  and  John  H.  Davis. 
Verdict  for  plaintiff,  and,  from  a  Judgment 
entered  thereon,  defendants  appeal.  Re- 
versed. 

The  complaint  counted  upon  a  promissory 
note  for  $2,600,  and,  as  originally  filed, 
averred  that  there  was  a  credit  of  $1,500  on 
said  note.  The  plaintiff  subsequently  amend- 
ed his  complaint  by  adding  another  ^oimt 
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thereto,  in  which  he  oonnted  upon  a  note 
for  $500.  When  the  cause  waa  called  for 
trial  the  defendant  Interposed  a  plea  to  the 
Jurisdiction  of  the  court,  which  plea  was 
based  upon  the  happening  of  the  following 
fact:  At  that  term  of  the  circuit  court  of 
Limestone  county  the  regular  judge,  £L  C 
Speake,  presided  the  first  two  days  of  the 
term,  when  he  was  taken  sick,  and,  his  sick- 
ness being  certified  to  the  goremor,  the  goy- 
emor  appointed  D.  W.  Speake  as  special 
judge  to  preside  the  remainder  of  the  term. 
The  transcript  contains  an  order  of  the  ap- 
pointment of  said  D.  W.  Speake  as  special 
judge.  The  plea  to  the  jurisdiction  of  the 
court,  based  upon  the  fact  of  D.  W.  Speakers 
appointment,  and  setting  up  that  he  was  not 
duly  appointed  and  was  without  authority 
to  preside,  was  demurred  to,  upon  the 
grounds  that  he  was  duly  and  regularly  ap- 
pointed. This  demurrer  was  sustained,  and 
the  defendant  duly  excepted.  The  defend- 
ant pleaded  payment  of  the  note  for  $2,500, 
and,  as  to  the  second  count  of  the  complaint, 
pleaded  non  est  factum.  Upon  the  trial  of 
the  case  the  plaintiff  introduced  a  note  which 
was  signed  by  the  defendant  Thomas  J.  Tur- 
rentine  and  John  W^  Dayls,  for  $2,500,  which 
was  dated  January  21,  1893,  and  was  due  on 
March  1,  1803.  The  plaintUf  testified  that 
there  were  several  credits  upon  said  note; 
and  further  testified  that  on  December  4, 
1898,  the  defendant  Turrentine  paid  him 
$600,  which  was  applied,  first,  to  the  pay* 
ment  of  tiie  $600,  which  ^as  due  September 
1,  1808,  and  that  the  balance  of  the  said 
$600  was  applied  to  the  $2,600  note;  that 
this  application  of  the  payment  was  made 
without  any  direction  on  the  part  of  the  de* 
fendant  Turrentine.  The  plaintiiT  testified 
that  the  first  payment,  made  on  the  $2,600 
note  by  the  defendant  Turrentine,  was  made 
on  March  28,  1898.  The  defendant  testified 
that  he  never  executed  the  note  for  $600, 
and  that  there  had  been  payments  made  by 
him  sufficient  to  pay  the  note  for  $2,500;  that 
on  February  17,  1893,  he  paid  the  plaintiff 
$500,  for  which  no  credit  was  given  him; 
that  he  borrowed  the  money  to  make  this 
payment  from  one  W.  B.  Fletcher.  The 
plaintiff,  in  rebuttal,  testified  that,  just  l>e- 
fore  the  present  suit  was  brought,  the  de^ 
fendant  made  out  a  note  to  the  plaintiff  for 
$600,  as  evldencbig  the  amount  due  the  plain- 
tiff, and  that  it  was  understood  between 
them  that  J.  H.  Davis  was  to  sign  the  note 
with  him;  that,  upon  Davis  declining  to  sign 
the  note,  the  defendant  also  declined  to  sign 
It,  saying  at  the  time  that  he  did  not  owe 
the  plaintiff  that  sum.  This  note  was  intro- 
duced in  evidence  against  the  objection  and 
exception  of  the  defendant  W.  K  Fletcher 
was  Introduced  as  a  witness  for  the  plaintiff; 
and  testified  that  he  loaned  the  defendant 
$500,  and  took  his  note  for  the  same,  dated 
March  1,  1893;  that  he  let  him  have  the 
amount  at  different  times,  paying  him  as 
much  as  $430;   and  that,  after  the  amount 


loaned  was  $500,  he  took  his  note,  dated 
March  IstT  This  note  was  read  to  the  jury 
by  the  witness  Fletcher,  against  the  objec- 
tion and  exception  of  the  defendant  Upon 
the  introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  plaintiff,  gave  to 
the  jury  the  following  written  charges:  (1) 
**Tbe  burden  of  proof  as  to  payment  is  on 
the  defendants,  and,  if  the  evidence  is  evenly 
balanced,  your  verdict  on  this  point  should 
be  for  the  plaintiff.''  (2)  'If  you  find  that 
the  $600  credit  In  December  was  by  Mr. 
Grigsby  applied  to  the  $500  note  or  dueblll 
of  June  1,  1898,  then  you  will  place  the  bal- 
ance only  over  the  $500  note  on  the  $2,500 
note."  There  were  verdict  and  judgment  for 
the  plaintiff.  The  defendants  appeal,  and 
assign  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  re- 
served. 

W.  T.  Sanders  and  J.  J.  Turrentine,  for  ap- 
pellants.   R.  A.  McClellan.  for  appellee. 

BBICKEEJi,  0.  J.  1.  The  several  questions 
raised  as  to  the  competency  of  the  judge  pre- 
siding in  the  court  below  have  been  settied 
adversely  to  the  appellants.  Bell  v.  State 
(Ala.)  22  SoutiL  526;  Railroad  Go.  v.  Malone, 
Id.  897. 

2.  The  material  inquiry  in  considering  the 
relevancy  of  evidence  is  whether  it  has  a 
tendency  to  establish  any  fact  material  to 
support  the  i^aintiff's  case  or  the  defense  of 
the  defendant  If  such  is  its  tendency,  it  is 
admissible,  and  the  question  of  its  sufficiency 
or  weight  belongs  to  the  province  of  the  jury, 
under  appropriate  instructions  from  the 
court  1  Brick.  Dig.  p.  809,  S  81.  The  de- 
fendant had  testified  that  he  had  made  a 
payment  of  $500,  on  the  17th  February,  1893, 
on  the  note  the  foundation  of  suit,  and  that 
he  got  $430  of  the  money  from  Fletcher. 
The  note  he  gave  Fletcher  for  money  borrow- 
ed bore  date  March  1,  1898.  It  may  be  the 
presumption  that  the  note  bore  the  date  of 
the  loan  was  weak,  and  that  It  was  neutral- 
ised by  the  evidence  of  Fletcher  that  the  loan 
was  made  prior  to  the  giving  of  the  note.  It 
was  for  the  jury,  under  all  the  circumstan- 
ces, to  determine  how  far  It  should  prevalL 
And  so  the  note  for  $600,  written  by  the  de- 
fendant, payable  to  the  plaintiff,  and  passing 
into  his  possession,  though  the  defendant  re- 
fused on  request  to  sign  It,  sa3rlng  he  did 
not  owe  the  plaintiff  that  sum,  was  admissi- 
ble. When  it  was  written  by  the  defendant, 
it  was  prima  facie  an  admission  that  he 
owed  plaintiff  that  amount,— an  admission 
capable  of  explanation  or  contradiction,  but 
which  must  be  taken  in  connection  with 
whatever  of  explanatory  or  contradictory 
evidence  may  be  offered. 

8.  A  party  pleading  or  relying  on  payment 
has  the  burden  of  proof  resting  upon  him, 
for,  if  the  fact  exists.  It  lies  peculiarly  within 
his  knowledge.  In  all  civil  causes,  if  the 
testimony  be  evenly  r 
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Ubrlum,  which  is  the  same  thing,  then  the 
verdict  must  be  against  the  party' on  whom 
the  burden  of  proof  rests.  Vandeventer  v. 
Ford,  60  Ala..  610 j  Lehman  v.  McQueen,  65 
Ala.  570.  This  is  the  proposition  underlying 
the  first  instruction  given  at  the  instance  of 
the  plaintilf,  and  in  the  giving  of  it  the  court 
below  did  not  err. 

4.  The  rule  of  law  governing  the  applica- 
tion of  payments,  when  the  party  mailing 
the  payment  is  indebted  on  more  accounts 
than  one  ta  the  party  receiving  payment,  is 
well  settled.  Before  or  at  the  time  of  pay- 
ment the  debtor  may  direct  its  application. 
If  he  does  not  direct  its  application,  the 
creditor  has  the  right  to  apply  it  as  he 
pleases.  A  disputed  question  of  fact  in  this 
case  was  whether  the  defendant  had  directed 
a  particular  payment  to  be  applied  to  the 
credit  of  the  note  in  suit  Upon  this  ques- 
tion the  testimony  of  the  plaintiff  and  of  the 
defendant  was  in  conflict  In  view  of  this 
conflict,  the  second  instruction  given  at  the 
instance  of  the  plaintiff  was  erroneous,  and 
is  cause  of  reversal.  1  Brick.  Dig.  p.  ^44,  § 
135;  Adams  v.  Thornton,  78  Ala.  480.  It 
predicates  the  application  of  the  payment 
wholly  on  the  act  of  the  plaintiff,  withdraw- 
ing from  the  consideration  of  the  Jury  the 
testimony  of  the  defendant  that  he  had  di- 
rected its  application  to  the  payment  of  the 
note  in  suit 

We  do  not  deem  it  necessary  to  consider 
the  other  instructions  given  or  refused,  to 
which  exceptions  were  reserved.  It  Is  not 
probable  that  they  will  be  presented  in  the 
same  form  upon  another  trial.  Let  the  judg- 
ment be  reversed,  and  the  cause  remanded. 


(117    Ala.    128) 

McINTOSH  V.  STATEL 
(Supreme  Court  of  Alabama.    June  2,  1898.) 

MaBTBB    and    tSBRVAKT    —   REFUSAL    TO    PBBFORM 

Bbrvicbs^-Griminai.  Liability. 

A  conviction  under  Code  1886,  §  8812  (Code 
1896,  S  4730),  providing  that  if  any  person,  with 
intent  to  injure  or  defraud  his  employer,  en- 
ters into  a  written  contract  for  the  perform- 
ance of  any  act,  and  thereby  obtains  money 
or  property  from  the  employer,  and  with  like 
intent,  and  withont  just  cause,  refuses  to  per- 
form the  said  act.  or  to  return  the  money  or 
property,  he  must  be  punished  as  for  theft,  can- 
not be  sustained  where  defendant  had  been  ad- 
vanced $20  before  beginning  work  under  a  con- 
tract for  a  year  at  $9  per  month,  and,  after 
working  seven  months,  had  quit,  since  the  em- 
ployer could  have  protected  himself  by  retaining 
the  wages  which  be  had  paid  monthly  until  the 
money  advanced  was  refunded. 

Appeal  from  Wilcox  county  court;  James  T. 
Beck,  Judge. 

Alexander  Mcintosh  was  convicted  of  ob- 
taining money  from  his  employer  under  a 
written  contract  of  hire  with  intent  to  de- 
fraud, and  he  appeals.    Reversed. 

The  prosecution  in  this  case  was  commen- 
ced by  the  making  of  a  complaint  before  and 
the  Issuance  of  a  warrant  by  the  justice  of 


the  peace  against  the  appellant,  Alexander 
Mcintosh,  charging  that  with  the  intent  to 
injure  or  defraud  his  employer  he  entered 
Into  a  contract  in  writing  for  the  perform- 
ance of  services,  and  thereby  obtained  |20 
from  such  employer,  and  with  like  intent  and 
without  Just  cause,  and  without  refunding 
such  money,  refused  to  perform  such  serv- 
ices, in  violation  of  section  3812  of  the  Ck>de 
of  1886  (Code  1896,  §  4730).  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 
Upon  the  Introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give  to 
the  jury  the  following  written  charge:  ••The 
court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  Alexander  Mcintosh 
performed  enough  labor,  at  the  rate  of  nine 
dollars  per  month,  to  pay  the  twenty  dollars 
charged  in  the  indictment,  then,  in  that 
event  they  must  acquit  the  defendant"  The 
court  refused  to  give  this  charge,  and  the  de- 
fendant duly  excepted.  From  a  judgment  of 
conviction  the  defendant  prosecutes  the  pres- 
ent appeal. 

xhos.  W.  Davis  and  Miller  &  Bonner,  for 
appellant  Wm.  0.  Fitts,  Atty.  Gen.,  for  the 
State. 

BRICKELXi,  C.  J.  The  accusation  against 
the  defendant  was  founded  on  an  alleged  vio* 
lation  of  the  statute  (Code  18S6»  §  3812;  Code 
1896,  §  4730)  directed  against  frauds  prac- 
ticed on  employers  by  servants  or  employes, 
obtaining  money  or  other  personal  property 
from  the  employer  upon  a  contract  in  writing 
for  the  rendition  of  service.  In  Ex  parte 
Riley,  94  Ala.  82,  10  South.  528,  it  was  said 
by  Walker,  J.,  in  exposition  of  the  statute: 
"The  effect  of  this  statute  Is  to  provide  for 
the  punishment  criminally  of  a  certain  class 
of  frauds  which  are  perpetrated  by  means  of 
promises  not  meant  to  be  kept*'  And  further 
it  was  said:  "The  ingredients  of  this  statu* 
tory  offense  are:  (1)  A  contract  in  writing 
l^  the  accused  for  the  performance  of  any 
act  or  service;  (2)  an  intent  on  the  part  of 
the  accused,  when  he  entered  into  the  con- 
tract to  injure  or  defraud  his  employer;  (3) 
the  obtaining  by  the  accused  of  money  or 
other  personal  property  from  such  employer 
by  means  of  such  contract,  entered  into  with 
such  intent;  and  (4)  the  refusal  by  the  ac- 
cused, with  like  intent,  and  without  just 
cause,  and  without  refunding  such  money 
or  paying  for  such  property,  to  perform  such 
act  or  service.  This  statute  by  no  means  pro- 
vides that  a  person  who  has  entered  into  a 
written  contract  for  the  performance  of  serv- 
ices, under  which  he  has  obtained  money  or 
other  personal  property,  is  punishable  as  If 
he  had  stolen  such  money  or  other  personal 
property,  upon  his  refusal  to  perform  the 
contract  without  refunding  the  money  or 
paying  for  the  property.  A  mere  breach  of  a 
contract  is  not  hy  the  statute,  made  a  crime. 
The  criminal  feature  of  the  transaction  is 
wanting  unless  the  ^^^r,^^^^ 
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contract  with  intent  to  tnjnre  or  defraud  his 
employer,  and  unless  his  refusal  to  perform 
was  with  like  Intent,  and  without  just  cause." 
In  the  present  case  the  only  witness  examined 
to  show  the  criminating  constituents  of  the 
offense  was  the  employer  and  prosecutor,  who 
testified  that  the  defendant,  In  Novemher, 
1896,  entered  into  a  contract  in  writing  to 
work  for  him  as  a  farm  laborer  for  the  term 
of  12  months,  and  for  his  services  he  prom- 
ised to  pay  defendant  $0  per  month.  At  the 
time  of  entering  Into  the  contract  he  ad- 
yanced  the  defendant  the  sum  of  $20,  and 
the  defendant  worked  for  him  under  the 
contract  for  a  period  of  7  months,  when, 
without  his  consent,  he  abandoned  the  senr- 
ice.  Under  the  contract,  on  the  expiration 
of  each  month,  the  defendant  became  entitled 
to  recelre  the  monthly  installment  of  the 
wages  the  employer  had  contracted  to  pay, 
and  the  right  of  action  for  the  recovery  of 
each  Installment  was  perfect.  Davis  v.  Pres- 
ton, 6  Ala.  83;  Fowler  v.  Armour,  24  Ala. 
194.  In  view  of  the  relation  of  the  parties, 
the  employer  had  the  right  to  retain  the 
wages  until  the  money  he  had  advanced  was 
refunded.  Refunding  the  money,  or  restor- 
ing other  property,  with  which  the  employer, 
by  reason  of  the  contract,  was  induced  to 
part,  is  a  principal  purpose  the  statute  is  in- 
tended to  enforce.  When  the  money  is  re- 
funded, or  the  property  restored,  the  em- 
ployer is  saved  from  Injury  or  loss,  and  sub- 
sequent breaches  of  the  contract  must  be 
redressed  by  the  pursuit  of  civil  remedies. 
The  rendition  of  service  by  the  defendant 
for  a  period  more  than  sufficient  to  have  re- 
paid the  money  advanced  to  him,  takes  away 
an  essential  ingredient  of  the  offense.  The 
county  court  erred  in  the  refusal  of  the  in- 
struction requested  by  the  defendant  The 
judgment  is  reversed,  and  the  cause  remand- 
ed. The  defendant  will  remain  in  custody 
until  discharged  by  due  course  of  law.  Re- 
versed and  remanded. 


(US 
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LEB  V.  STATEl 
(8upx:eme  Oonrt  of  Alabama.     June  1,  1808.) 

FORGSBT— INDXCTMBNT. 

1.  An  indictment  which  charged  defendant 
with  forging  the  following  instrument:  *'May 
I9th.  Mr.  Savish:  Let  Dave  Lee  have  the 
amount  of  $2.  H.  S.  Minons,"— is  sufficient- 
ly intelligible  without  the  averment  of  extrinsic 
facts. 

2,  Under  Code  1886,  §  4380,  providing  that, 
where  an  intent  to  defraud  is  necessary  to  con- 
stitnte  an  offense,  it  is  sufficient  to  allege  an 
intent  to  defraud  generally,  without  naming 
any  particular  person,  an  indictment  for  for- 
gery need  not  state  the  Christian  name  of  the 
person  whose  signature  was  forged. 

Appeal  from  circuit  court,  Conecuh  coun- 
ty; John  R.  Tyson,  Judge. 

Dave  Lee  was  convicted  of  forgery,  and 
he  appeals.    Affirmed. 


John  D.  Burnett,  for  appellant 
a  Fitts,  Atty.  Gen.,  for  the  State. 


WUllam 


The  indictment  under  which  the  appel- 
lant was  tried  and  convicted  was  in  the 
following  words  and  figures:  '*(1)  The  grand 
jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  that  David  Lee, 
with  Intent  to  injure  or  defraud,  did  false- 
ly make  or  forge  an  Instrument  in  writ- 
ing In  words  and  figures  substantially  as 
follows:  *May  19th.  Mr.  Savish:  Let  Dave 
Lee  have  the  amount  of  $2.  H.  S.  Mln- 
ous.'  (2)  And  the  grand  jury  of  said  county 
further  charges  that  before  the  finding  of 
this  Indictment  Dave  Lee,  with  Intent  to  in- 
jure or  defraud,  did  falsely  make  or  forge 
an  instrument  in  writing  in  words  and  fig- 
ures substantially  as  follows:  *May  19th. 
Mr.  Savish  [meaning,  by  Mr.  Savish,  Mr.  Sav- 
age]: Let  Dave  Lee  have  the  amount  of  |2. 
H.  S.  Minous  [meaning,  by  H.  S.  Minous,  Sip 
Minus],'  against  the  peace  and  dignity  of  the 
state  of  Alabama."  The  defendant  demur- 
red to  the  first  count  of  the  indictment  upon 
the  ground  that  the  forged  instrument,  as 
set  out  in  said  count,  is  unintelligible,  and 
there  is  a  want  of  averment  of  extrinsic 
facts,  rendering  it  unintelligible.  To  the  sec- 
ond count  of  the  indictment  the  defendant 
demurred  upon  the  grounds  that  the  Chris- 
tian name  of  Savage,  the  real  name  of  the 
person,  as  is  averred,  to  whom  the  instru- 
ment is  addressed,  is  not  stated,  and  there 
is  no  averment  that  the  name  was  to  the 
grand  jury  unknown. 

This  court  holds  that  the  demurrer  to  the 
first  count  of  the  Indictment  was  properly 
overruled,  since  the  instrument  alleged  to 
have  been  forged,  as  set  out  in  the  count,  is 
not  unintelligible,  but  is  simply  an  order  or 
request  for  the  payment  of  the  sum  of  two 
dollars,  addressed  to  a  particular  person,  and 
purporting  to  be  signed  by  a  particular  per- 
son as  drawer  or  maker.  As  to  the  demur- 
rer to  the  second  count,  it  was  held  that  the 
common-law  rule  that  the  Indictment  for 
forgery  must  aver  with  particularity  the 
name  of  the  person  intended  to  be  defrauded 
is  changed  by  statute.  Code  1886,  §  4380. 
The  demurrer  to  this  indictment  was,  there- 
fore, properly  overruled.  Jones  v.  State,  60 
Ala.  161;  Headley  v.  State,  106  Ala.  109,  17 
South.  714;  Williams  v.  State,  61  Ala.  83. 
The  judgment  of  conviction  Is  affirmed. 


(U8  Ala.  681) 

ELMORE  V.  STATE. 
(Supreme  Court  of  Alabama.  June  1,  1898.) 
False  Pkbtensbs^Evidekcb. 
On  an  indictment  for  obtaining  money  un- 
der false  pretenses,  evidence  showed  that  de- 
fendant represented  himself  as  the  owner  of 
certain  property,  on  the  faith  of  which  a  loan 
was  made  to  him.  The  state  was  allowed  to 
ask  complaining  witness,  over  defendant's  ob- 
jection, if  he  ever  sent  for  the  property,  to 
which  he  answered  that  he  had  sent  D.  to  look 
for  and  get  the  property.  Held  error;  that,  as 
it  did  not  appear  that  D.  looked  for  and  was 
unable  to  find  the  property,  the  evidence  was 
incompetent.  p.^.,.^^^  ^^  K^UU^ IC 
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Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Henry  Slmore  was  conrlcted  of  obtaining 
money  under  false  pretenses,  and  he  appeals. 
Reversed. 

James  S.  Fuller  and  George  Stowers,  for 
appellant  William  a  Fltts,  Atty.  Gen.,  for 
the  State. 

It  was  alleged  in  the  Indictment  that  the 
defendant  falsely  pretended  to  one  L.  Bem- 
helmer,  with  intent  to  defraud  him,  that 
he  was  the  owner  of  certain  property,  and 
that  there  was  no  lien  or  incumbrance  up- 
on said  property,  and  that  by  means  of 
such  false  pretenses  he  obtained  from  said 
Bemheimer  about  $68.  Upon  the  exami- 
nation of  said  L.  Bemheimer  as  a  witness 
for  the  state  he  testified  that  the  defend- 
ant represented  to  him  that  he  had  the 
property  described  in  the  indictment,  and 
upon  such  representation  the  loan  to  the  de- 
fendant of  $68  was  made.  The  solicitor  then 
asked  said  witness  the  following  question: 
"State  whether  or  not  you  ever  sent  for  said 
property.*'  The  defendant  objected  to  this 
question,  and  duly  excepted  to  the  court's 
overruling  his  objection.  The  witness  an- 
swered, "I  sent  a  man  named  Dillard  to  look 
for  and  get  said  property."  The  defendant  ob- 
jected to  this  answer,  and  moved  the  court  to 
exclude  It  from  the  consideration  of  the  jury. 
The  court  overruled  the  objection  and  mo- 
tion, and  to  this  ruling  the  defendant  duly 
excepted.  This  court  holds  that  the  trial 
court  erred  in  admitting  this  evidence,  no 
effort  being  made  on  the  part  of  the  state 
to  show  that  Dillard  looked  for  and  failed  to 
find  the  property.  The  judgment  of  convic- 
tion is  reversed,  and  the  cause  remanded. 


<U7  Ala.  86) 

WALKER  V.  STATE, 
(Supreme  Oonrt  of  Alabama.    June  1,  1898.) 

Criminal  Law  —  Continuancb— Cokstitdtional 

Law— CoMPULsoRT  Process— Assent  Witnbss 

^Rbvisabls  Error— Larcbnt—Evidbncb. 

1.  The  rule  of  practice  allowing  a  continuance 
in  the  discretion  of  the  court  cannot  be  applied 
so  as  to  contravene  Oonst.  art.  1,  ft  7,  guaranty- 
ing an  accused  the  right  "to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor." 

2.  To  entitle  an  accused  to  a  continuance 
and  compulsory  process  to  secure  an  absent 
witness,  he  may  be  required  to  show  the  facts 
he  expects  to  prove  by  him,  and  that  the  wit- 
ness is  within  the  jurisdiction  of  the  court. 

3.  No  revisable  enor  can  be  obtained  with- 
out an  exception. 

4.  Defendant  accused  of  stealing  a  hog,  ap- 
plied for  a  continuance,  showing  that  an  absent 
witness  would  testify  that  he  sold  the  hog  to 
the  accused.  The  continuance,  for  valid  rea- 
sons, v*as  refused,  but  the  court  stated  that  it 
was  not  probable  the  witness  would  admit  re- 
cent possession  of  the  hog  if  it  was  stolen, 
and  he  would  not  require  the  state  to  admit  the 
evidence,  but  added  that,  if  the  real  defense 
turned  upon  the  identity  of  the  hog,  the  show- 
ing would  be  permitted  to  fo  to  the  jury.  The 
evidence  thereafter  identified  the  hog  in  de- 
fendant's possession,  but  he  was  not  permitted 


to  Introduce  the  showing  fai  evidence^    Edd  its 
exclusion  was  error. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Joe  Walker  was  convicted  of  larceny,  and 
he  appeals.    Reversed. 

The  appellant  was  indicted,  tried,  and  con- 
victed for  the  larceny  of  a  hog.  The  bill 
of  exceptions  recites  that,  upon  the  cause 
being  called  for  trial,  "the  state  having  an- 
nounced ready  for  trial,  the  defendant  stated 
that  he  was  not  ready,  as  seven  of  his  wit- 
nesses were  absent  Thereupon  the  court 
asked  when  the  witnesses  were  summoned. 
Being  told  by  the  derk  that  they  had  been 
summoned  several  weeks  prior,  the  court  di- 
rected the  defendant  to  inform  him  as  to 
the  materiality  and  importance  of  the  testi- 
mony of  the  absent  witnesses.  Defendant 
thereupon  asked  not  to  be  put  upon  a  show- 
ing as  to  these  absent  witnesses,  and  re- 
quested the  court  to  continue  the  case.  The 
court  refused  to  continue  the  case.  The 
defendant  then  asked  the  court  to  set  the 
case  for  another  day  of  the  term,  and  to 
give  him  attachments  for  the  witnesses  ab- 
sent The  court  replied  that  no  day  was 
open,  and  commanded  the  defendant  to  pre- 
pare a  showing.  In  due  time  defendant 
submitted  a  showing  as  to  two  witnesses. 
The  showing  as  to  one  was  admitted.  With 
respect  to  the  showing  for  Ranee  Williams, 
the  court  stated  that  it  was  not  at  all  prob- 
able that  witness  would  admit  the  recent 
possession  of  the  property,  if  it  were  stolen, 
and  would  not  require  the  state  to  admit 
the  showing;  but  said,  further,  that,  if  it  de- 
veloped that  the  read  defense  turned  upon 
the  identity  of  the  hog,  the  showing  would 
be  permitted  to  go  to  the  jury;  and  required 
defendant  to  go  to  trial  without  respect  to 
the  showing."  The  trial  was  then  proceed- 
ed with,  and  the  state  introduced  evidence 
tending  to  show  that  the  defendant  was  guil- 
ty as  charged  in  the  indictment  and  that  he 
did  kill  the  hog  belonging  to  Lettie  Sea- 
wright  The  evidence  in  behalf  of  the  de- 
fendant tended  to  show  that  he  purchased 
the  hog,  which  had  been  identified  by  the 
state's  witnesses  as  the  property  of  Lettie 
Seawright  from  one  Ranee  Williams,  and 
that,  after  the  killing  and  butchering  of  the 
hog,  he  had  exposed  it  for  sale  near  the 
place  where  Lettie  Seawright  lived.  After 
the  introduction  of  all  other  evidence  in  his 
behalf,  the  defendant  asked  permission  of 
the  court  to  introduce  the  showing  as  to  what 
Ranee  Williame  would  testify  to.  This  show- 
ing is  copied  Jn  the  opinion.  The  court  re- 
fused to  permit  this  showing  to  be  intro- 
duced, and,  as  the  bill  of  exceptions  recites, 
assigned  as  the  reason  for  said  refusal  that 
the  defenses  developed  by  the  testimony  for 
the  defendant  did  not  warrant  it  To  this 
ruling  of  the  court  the  defendant  duly  ex< 
cepted. 

Joseph  Galloway,  for  appellant  Wm.  0. 
FitU.  Atty.  G«L.  %th^ J^V-UUgle 
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(X)LBMAN,  J.  The  defendant  was  con- 
Ticted  of  the  larceny  of  a  hog.  Before  the 
trtal  was  entered  npon  the  defendant  applied 
to  the  court  for  a  continuance,  which  was 
refused,  and  after  conylctlon  moved  the  court 
for  a  new  trial,  which  motion  was  overruled. 

It  Is  well  settled  that  the  statute,  author- 
izing an  exception  to  the  action  of  the  court 
overruling  a  motion  for  a  new  trial,  has  no 
application  to  criminal  cases.  It  is  also  set- 
tled that  the  granting  of  continuances,  or  the 
refusal  to  grant  a  continuance,  Is  purely  dis- 
cretionary, and  not  revlsable  on  appeaL  The 
rule  of  practice  as  to  continuances  cannot  be 
so  applied  as  to  contravene  the  seventh  sec- 
tion of  the  bill  of  rights  (Const  art.  1,  9  7), 
which  declares  that  In  criminal  prosecutions 
the  accused  has  a  right  '*to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor." 
The  record  states  that  the  defendant  request- 
ed the  court  to  set  the  case  down  for  a  day 
later  of  the  term,  and  to  grant  him  compul- 
sory process  for  his  absent  witnesses.  These 
witnesses  had  been  regularly  summoned,  and 
had  failed  to  attend.  No  convenience  of  the 
court,  nor  any  condition  of  the  docket  of  the 
cases  for  trial,  can  authorize  the  denial  of 
this  right  of  the  accused  guarantied  to  him 
by  the  constitution  of  the  state. 

There  are  two  reasons  why  the  action  of 
the  court  must  be  sustained  in  the  present 
case.  In  the  first  place,  no  showing  wasi 
made  that  the  absent  witnesses  were  within 
the  jurisdiction  of  the  court,  and  there  was 
no  exception  to  the  ruling  of  the  court.  We 
are  of  opinion  that,  to  entitle  a  party  to  com- 
pulsory process,  the  court  has  the  right  to 
require  from  him  a  showing  as  to  the  facts 
expected  to  be  proved  by  the  absent  wit- 
nesses; and,  further,  that  the  witnesses  are 
within  the  jurisdiction  of  the  court  The 
court  should  also  satisfy  Itself  of  the  dili- 
gence used  to  obtain  the  witnesses,  and  the 
bona  fides  of  the  application  for  compulsory 
process,  and  that  it  is  not  made  for  mere 
delay.  In  order  to  obtain  a  revlsable  error, 
it  Is  necessary  to  reserve  an  exception. 

We  are  of  opinion  that  the  defendant  is 
entitled  to  a  reversal  upon  another  ground. 
The  defendant  made  a  showing  as  to  what 
the  absent  witness,  Ranee  Williams,  would 
testify  to  if  present  As  to  this  statement, 
the  court  said  "that  it  was  not  at  all  prob- 
able that  witness  would  admit  the  recent 
possession  of  the  property  if  it  was  stolen, 
and  he  would  not  require  the  state  to  admit 
the  showing";  but  riaid,  further,  'that,  if  it 
developed  that  the  real  defense  turned  upon 
the  identity  of  the  hog,  the  showing  would 
be  permitted  to  go  to  the  jury";  and  after 
this  statement  the  trial  proceeded.  The  rec- 
ord does  not  Inform  us  whether  or  not  the 
statement  of  the  court  was  made  in  the 
presence  of  the  jury.  There  was  no  conflict 
in  the  evidence  that  the  defendant  on  Mon- 
day morning,  at  the  house  of  Mary  Lee,  was 
seen  cleaning  a  hog,  and  the  evidence  for 
the  state  showed  that  it  was  the  hog  of  Let- 


tie  Seawrlght,  as  laid  In  the  Indictment 
The  showing  as  to  what  the  absent  witness, 
Ranee  Williams,  would  prove  was  as  follows: 
"I  know  the  hog  which  the  defendant  Is 
charged  with  stealing.  I  sold  said  hog  to 
the  defendant,  and  delivered  it  to  him  at 
the  house  of  Mary  Lee,  and  was  present 
when  said  hog  was  killed."  We  are  of  opin- 
ion this  evidence  was  very  material,— was 
direct  on  the  question  of  identity.  Again, 
the  defendant  was  indicted  for  larceny  of  the 
hog,  and  could  not  have  been  convicted  of 
receiving  stolen  property.  The  court  was 
under  no  legal  obligation  to  state  that  the 
showing  would  be  admitted  as  evidence  un- 
der any  conditions,  but  having  made  the 
statement,  and  the  trial  being  entered  upon, 
and  the  showing  becoming  material  even  as 
to  the  identity  of  the  hog.  Its  exclusion  was 
erroneous.  Our  opinion  is  that  the  state- 
ment must  be  considered  as  If  the  witness 
was  present,  and  the  testimony  excluded  as 
irrelevant  or  immaterial  had  been  offered  in 
evidence.    Reversed  and  remanded. 


(U7  Ala.  1) 
CLARKB  V.  STATE. 
(Supreme  Oonrt  of  Alabama.     Jnne  9,  1896.) 

HotfZCrDB  —  IXDIOTMBNT^WlPB    A8   WiTWBBS— IN- 
FANT Child— McRDBR  in  Sboond  Dborbb. 

1.  An  Indictment  charging  defendant  with 
killing  an  infant  child  by  the  unlawful  beating 
of  the  mother  before  its  birth,  causing  its  death 
after  birth,  need  not  aver  the  sex  of  the  In- 
fant 

2.  In  a  prosecution  for  murdering  an  infant 
child,  alleged  to  have  been  caused  by  defend- 
ant beating  his  wife  before  its  birth,  the  wife 
is  a  competent  witness  for  the  defense. 

8.  Where  a  child  bom  alive  afterwards  dies 
by  reason  of  bruises  inflicted  on  it,  before  birth, 
by  the  beating  of  its  mother,  the  offense  is 
murder. 

4.  Where  death  ensues  from  an  act  done  with- 
out lawful  purpose,  and  dangerous  to  life,  mal- 
ice is  implied. 

6.  In  a  prosecution  for  murder,  where  there 
was  no  express  malice  shown,  but  where  there 
were  acts  from  which  malice  is  implied,  it  was 
not  error  to  limit  the  jury  to  the  consideration 
of  murder  in  the  second  degree. 

Appeal  from  circuit  court,  Geneva  county; 
J.  W.  Foster,  Judge. 

George  Clarke  was  convicted  of  murder  In 
the  second  degree^  and  he  appeals.  Revers- 
ed. 

The  substance  of  the  indictment  under 
which  the  defendant  in  this  case  was  con- 
victed for  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  10  years, 
is  suflaciently  stated  In  the  opinion.  To  the 
indictment  the  defendant  demurred  upon  the 
following  grounds: '  (1)  The  indictment  fails 
to  state  the  name  of  the  Infant  alleged  to 
have  been  killed  by  the  defendant;  (2)  the 
indictment  fails  to  name  or  state  the  sex  of 
said  infant  named  In  the  indictment;  (3) 
the  indictment  fails  to  allege  or  charge  the 
defendant  with  any  crime  known  to  the  laws 
of  the  state  of  Alabama.  This*  demurrer 
was  ovemilea,  and  ^h^.  dg^en^a^^g^^- 
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cepted.  The  evidence  Introduced  In  behalf 
of  the  state  tended  to  show  that  the  defend- 
ant was  guilty  as  charged.  The  defendant 
offered  to  Introduce  as  a  witness  In  his  be- 
half his  wife,  Bethany  Clarke;  stating  at  the 
time  that  he  proposed  to  examlnis  said  wit- 
ness only  as  to  the  alleged  beating,  and  to 
prove  by  her  that  the  defendant  had  never 
beaten  her  or  whipped  her  at  the  time  men- 
tioned by  the  witness  for  the  state,  or  at  any 
time.  The  state  objected  to  the  wife  of  the 
defendant  being  Introduced  as  a  witness,  up- 
on the  ground  that,  being  the  wife  of  the  de- 
fendant, she  was  not  a  competent  witness  In 
the  case.  The  court  sustained  this  objec- 
tion, and  refused  to  allow  the  witness  to  tes- 
tify, and  to  this  ruling  the  defendant  duly 
excepted.  The  evidence  introduced  in  behalf 
of  the  defendant  tended  to  show  that  he  did 
not  beat  his  wife,  Bethany  Clarice,  and  that, 
if  he  did  hit  her  at  all,  there  was  not  such 
punishment  as  would  have  resulted  In  the 
death  of  the  Infant  In  the  court's  oral 
charge,  among  other  things,  he  Instructed 
them  as  follows:  (1)  "This  case  does  not  in- 
volve a  charge  of  murder  in  the  first  de- 
gree, and  that  they  would  therefore  not  con- 
sider the  evidence  with  reference  to  that  de- 
gree of  crime.'*  (2)  "If  a  woman  be  quick 
with  child,  and,  by  a  potion  or  otherwise, 
klUeth  It  in  her  womb,  or  if  a  man  beat  her, 
whereby  the  child  dleth  In  her  body,  and  she 
is  delivered  of  a  dead  child,  this  Is  a  great 
misprision,  but  no  murder;  l)ut  If  the  child 
be  bom  alive,  and  dleth  of  the  potion  or  bat- 
tery, this  Is  murder.  This  is  the  doctrine  of 
the  common  law,  and  would,  under  our  stat- 
ute, be  murder  in  the  second  degree.  No 
malice  need  be  shown  In  a  case  of  this 
character,  beyond  that  Inferred  from  the  act 
stated;  yet  it  is  essential  that  the  defendant 
should  know  that  the  woman  was  quick 
with  child,  and  intentionally  inflict  the  bat- 
tery." (3)  "If,  from  the  evidence,  you 
should  believe,  beyond  a  reasonable  doubt, 
that  the  defendant,  George  Clarke,  in  Gene- 
va county,  Alabama,  within  the  time  cover- 
ed by  the  Indictment,  intentionally  beat  his 
wife,  Bethany  Clarke,  while  she  was  quick 
with  child,  knowing  that  she  was  quick  with 
child,  and  that  she  afterwards  gave  birth  to 
the  child;  that  It  was  bom  alive,  and  after- 
wards died  in  consequence  of  the  injuries 
received  while  in  Its  mother's  womb  by  the 
beating  intentionally  Inflicted  upon  its  moth- 
er by  the  defendant,— he,  the  defendant, 
would  be  guilty  of  murder  in  the  second  de- 
gree, and  it  would  be  your  duty  in  that 
event  to  return  a  verdict  accordingly."  To 
each  of  these  several  portions  of  the  court's 
general  charge  the  defendant  separately  ex- 
cepted, and  also  Separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
written  charges  requested  by  him:  (1)  "If 
the  Jury  believe  the  evidence,  they  must  find 
the  defendant  not  guilty."  (2)  "If  the  Jury 
believe  all.  of  the  evidence,  they  must  acquit 
the  defendant"    (3)  "If  the  Jury  believe  the 


evidence,  they  cannot  find  the  defendant 
guilty  of  murder  In  the  second  degree."  (4) 
"If  the  defendant  whipped  his  wife,  but  did 
not  Intend  to  take  life  by  the  whipping,  then 
he  cannot  be  convicted  as  charged,— of  either 
murder  In  the  flrst  or  murder  in  the  second 
degree."  (5)  "Although  the  Jury  may  find 
the  defendant  guilty  under  the  indictment 
they  are  not  necessarily  required  to  find 
him  guilty  of  murder  in  either  the  first  or 
second  degrees."  (6)  "Before  the  Jury  can 
convict  defendant  as  charged,  they  must  be 
satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  not  only  that  defendant.  In  this 
county,  before  the  indictment  was  found, 
whipped  his  wife,  and  thereby  caused  the 
death  of  the  child,  but  at  the  time  he  in- 
tended to  take  life."  (7)  "Unless  the  Jury 
shall  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant  Inflicted 
bruises  upon  the  person  of  Bethany  Clarke, 
from  the  effect  of  which  the  Infant  died,  and 
that  at  the  time  defendant  Intended  to  take 
life,  then  they  cannot  convict  either  of  mur- 
der in  the  first  or  murder  in  the  second  de- 
gree." (8)  "If  Bethany  Clarke  received  any 
of  the  bruises  on  her  person,  which  have 
been  testified  to  in  this  case,  in  the  difficulty 
at  Bonifay,  Florida,  then  defendant  ought  to 
be  acquitted."  (9)  'There  is  no  proof  in  this 
case  that  Bethany  Clarke,  defendant's  wife, 
received  the  bmlses  which  the  witnesses  tes- 
tify were  on  the  lower  portion  of  her  bowels, 
at  her  side,  at  the  hands  of  defendant"  (10) 
"Although  the  Jury  may  believe  from  the  evi- 
dence that  defendant  Infilcted  wounds  or 
bruises  upon  Bethany  Clarke,  while  quick 
with  child,  Intentionally  and  willfully,  and 
that  the  child,  after  birth,  died  from  the  ef- 
fect of  the  beating  and  bruises  on  Bethany 
Clarke,  still,  if  defendant  did  not  Intend  to 
take  life,  and  did  not  so  beat  and  bruise 
Bethany  Clarke  In  reckless  disregard  of  the 
life  of  the  child,  then  he  cannot  be  convicted 
of  murder  in  the  first  or  in  the  second  de- 
gree.** 

fltoUie  ft  Kirkland,  for  appellant    Wm.  C 
Fltts,  Atty.  Gen.,  for  the  State. 

BBICKELIi,  C.  J.  1.  The  Indictment  con- 
tains three  counts,— not  materially  different, 
—alleging  that  the  defendant,  with  malice 
aforethought  killed  an  Infant  child  by  the 
unlawful  beating  of  the  mother  while  It  was 
in  the  womb,  causing  Its  death  after  birth. 
The  child  is  not  otherwise  described  than 
by  reference  to  its  maternity;  and  in  the 
first  and  third  counts  it  is  alleged  that  it 
was  unnamed,  and  in  the  second  count  It  is 
alleged  the  name  was  to  the  grand  Jury  un- 
known. In  the  English  precedents  of  indict- 
ments for  like  offenses,  In  the  cases  referred 
to  In  Wharton  on  Homicide  (section  305), 
and  Wharton  on  Criminal  Pleading  (section 
112),  the  sex  of  the  child  is  averred,  but 
there  was  no  discussion  of  the  necessity  of 
the  averment  In  Mr.  Bishop's  Dlractlonf 
Digitized  by  Vn^iJVLV:: 
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and  Forms  (section  627),  a  form  of  indict- 
ment for  this  particular  offense  is  found,  con- 
taining a  distinct  averment  of  the  sex  of  the 
child.  We  hare  seen  no  American  case  in 
which  the  necessity  of  the  averment  was  the 
subject  of  consideration,  except  that  of  State 
V.  Morrissey,  70  Me.  405,  in  which  the  court 
said:  *'We  have  seen  no  precedent  of  indict- 
ment that  omits  an  allegation  of  the  sex  of 
the  infant  child,  nor  has  any  case  come  to 
our  notice  which  decides  that  the  allegation 
is  necessary.  Mr.  Wharton,  in  his  Criminal 
Precedents,  remarks  that  the  averment  is 
necessary.  But  why  necessary?  The  law 
requires  a  person  to  be  described  by  his 
name.  We  take  it  that,  if  an  infant  has  a 
name,  there  would  be  no  more  occasion  for 
averring  the  sex  than  in  any  other  case.  But 
it  is  laid  down  as  a  rule  that,  the  name  be- 
ing unknown,  it  is  sufficient  to  aver  the  name 
of  the  killed  or  injured  person  to  be  un- 
known. The  law  requires  that  an  indict- 
ment shall  be  so  certain,  as  to  the  party 
against  whom  the  offense  was  committed, 
as  to  enable  the  prisoner  to  understand  who 
the  party  is,  and  upon  what  charge  he  Is 
called  upon  to  answer,  so  as  to  prevent  the 
prisoner  from  being  put  in  jeopardy  a  sec- 
ond time  for  the  same  offense,  and  as  will 
authorize  the  court  to  give  the  appropriate 
judgment  upon  conviction.  What  would  it 
practically  add,  in  these  respects,  to  the 
rights  and  safety  of  the  accused  in  this  case, 
to  have  the  sex  alleged?"  The  tendency  of 
aU  our  legislation  and  of  our  decisions  for 
more  than  half  a  century  has  been  to  devest 
indictments  of  mere  formal  allegations, 
while  not  lessening  the  degree  of  evidence 
by  which  the  accusation  they  may  import 
must  be  supported.  The  general  statutory 
requirement  is  that  "the  indictment  must 
state  the  facts  constituting  the  offense  in  or- 
dinary and  concise  language,  without  pro- 
lixity or  repetition,  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended,  and  with  that  de- 
gree of  certainty  which  will  enable  the  court 
on  conviction,  to  pronounce  the  proper  judg- 
ment; and  in  no  case  are  the  words  *force 
and  arms*  or  'contrary  to  the  form  of  the 
statute'  necessary."  Cr.  Code  1886,  §  4368; 
Cr.  Code  1896,  g  4896.  If  time  be  not  a  ma- 
terial ingredient  of  the  offense,  a  general 
statement  that  it  was  committed  before  the 
finding  of  the  indictment  is  sufficient.  Cr. 
Code  1886,  §  4373;  Cr.  Code  1896,  §  4901.  It 
is  not  necessary  to  allege  the  venue  of  the 
offense,  but  on  the  trial  it  must  be  proved 
to  have  been  committed  In  the  county  in 
which  the  indictment  is  preferred.  Cr.  Code 
1886,  §  4374;  Cr.  Code  1896,  §  4902.  When 
the  name  of  the  defendant  is  unknown  to 
the  grand  jury,  it  may  be  so  alleged  without 
further  identification  of  the  defendant.  Cr. 
Code  1886,  g  4376;  Cr.  Code  1896,  §  4904. 
When  the  means  by  which  the  offense  was 
committed  are  unknown  to  the  grand  jury, 
and  do  not  enter  into  the  essence  of  the  of- 
28SO.-43 


fense,  the  indictment  may  allege  that  they 
are  unknown.  Cr.  Code  1886,  §  4378;  Cr. 
Code  1896,  §  4906.  When  an  intent  to  injure 
or  defraud  is  necessary  to  constitute  the  of- 
fense, it  is  sufficient  to  allege  an  intent  to 
injure  or  defraud  generally,  without  nam- 
ing the  particular  person,  corporation,  or 
government  intended  to  be  injured  or  de- 
frauded. Cr.  Code  1886,  §  4380;  Cr.  Code 
1896,  §  4908.  These  statutes,— though  in 
some  particulars  merely  afilrmatory  of  the 
common  law,— taken  in  connection,  are  illus- 
trative of  the  general  legislative  policy  to 
devest  indictments  of  mere  formal  aver- 
ments, while  not  narrowing  the  scope  of  the 
evidence  by  which  they  may  be  supported. 
The  sex  of  the  child  was  not  an  ingredient 
of  the  offense.  An  allegation  of  it  would 
have  been  descriptive,  necessary  to  be  prov- 
ed as  laid,  and,  if  not  proved,  involving  a 
variance,  the  peril  of  which  was  properly 
avoided.  Without  contravening  the  general 
legislative  policy  deducible  from  the  statutes 
to  which  we  have  referred,  and  other  kin- 
dred statutes,  and  the  course  of  judicial  de- 
cision keeping  pace  with  this  policy,  we  can- 
not hold  that  an  allegation  of  the  sex  of  the 
child  was  necessary  to  the  sufficiency  of  the 
indictment  The  remaining  causes  of  de- 
murrer to  the  indictment,  as  will  be  appar- 
ent from  the  further  consideration  of  the 
case,  were  not  well  taken. 

2.  The  gravamen,  an  indispensable  con- 
stituent of  the  offense  charged  in  the  indict- 
ment, is  the  unlawful  beating  of  the  mother 
while  pregnant,  causing  the  death  of  the 
child  after  birth.  Though  not  alleged  in  the 
indictment,  the  fact  was  shown  by  the  evi- 
dence that  she  was,  at  and  prior  to  the  beat- 
ing, the  wife  of  the  defendant,  and  the  next 
question  for  consideration  is  her  competen- 
cy as  a  witness  for  the  defendant  In  re- 
lation to  the  competency  of  husband  and 
wife  as  witnesses  for  or  against  each  other 
in  criminal  cases  or  proceedings,  we  have  no 
statute  which  changes  or  modifies  the  com- 
mon law.  By  the  common  law,  in  all  cases 
of  personal  injuries  committed  by  husband 
or  wife  against  each  other  the  injured  par- 
ty is  an  admissible  witness  against  the  oth- 
er. 1  GreenL  Ev.  §  343;  1  Bish.  New  Cr. 
Proc.  §§  1151-1155;  Whart  Cr.  Ev.  g  393  et 
seq.  This  exception  to  the  general  rule  ex- 
cluding husband  and  wife  as  witnesses  for 
or  against  each  other,  it  may  be,  originally 
grew  out  of  a  supposed  necessity  of  the  pro- 
tection of  the  wife  against  personal  violence, 
threatened  or  actual,  by  the  husband.  What- 
ever may  have  been  the  origin  of  the  excep- 
tion, it  is  now  recognized  as  extending  to  all 
cases  in  which  the  element  of  personal  vio- 
lence to  the  wife  is  a  necessary  constituent 
of  the  offense.  State  v.  Dyer,  59  Me.  303. 
The  case  cited  was  an  Indictment  against 
the  husband  and  another  for  using  an  instru- 
ment with  intent  to  procure  the  miscarriage 
of  the  wife  while  pregnant,  and  is  not,  in 
reason  or  principle,  distinguishable  from  the 
Digitized  by  VnUi^  V  LC 
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present  case.  '  Wherever  the  element  of  per- 
sonal violence  Is  a  necessary  constituent  of 
the  offense,  every  reason  exists  upon  which 
the  exception  rested  originally,  and  for  the 
sake  of  public  Justice  the  wife  should  be 
admitted  as  a  witness.  And  in  all  cases  in 
which  she  is  admissible  against,  she  is  ad- 
missible for,  the  husband.  Whart.  Gr.  Ev. 
§  394a;  Com.  v.  Murphy,  4  Allen,  491;  State 
V.  Neill,  6  Ala.  685;  Tucker  v.  State,  Tl  Ala. 
342.  The  court  below  erred  in  the  exclusion 
of  the  wife  as  a  witness. 

3.  Murder  was  defined  or  described  by 
Lord  Coke  in  these  words:  "When  a  per- 
son of  sound  memory  and  discretion  unlaw- 
fully killeth  any  reasonable  creature  in  be- 
ing, and  under  the  king's  peace,  with  malice 
aforethought,  express  or  implied.''  The  defi- 
nition or  description  was  adopted  by  Black- 
stone,  and  in  commenting'  upon  the  phrase, 
"reasonable  creature  in  being,"  it  was  said: 
**To  kill  a  child  In  the  mother's  womb  is  now 
no  murder,  but  a  great  misprision;  but  if 
the  child  be  born  alive,  and  dieth  by  reason 
of  the  potion  or  bruises  it  received  In  the 
womb,  It  seems,  by  the  better  opinion,  to  be 
murder  m  such  as  administered  or  gave 
them."  2  Gooley,  Bl.  197.  In  8  Buss.  Crimes 
(6th  Ed.)  6,  It  Is  said:  "An  infant  In  its 
mother's  womb,  not  being  in  rerum  natura, 
is  not  considered  as  a  person  who  can  be 
killed,  within  the  description  of  murder;  and 
therefore,  if  a  woman,  being  quick  or  great 
with  child,  take  any  potion  to  cause  abor- 
tion, or  if  another  give  her  any  such  potion, 
or  If  a  person  strike  her,  whereby  the  child 
within  her  is  killed.  It  is  not  murder  or  man- 
slaughter." Further  it  is  said:  "When  a 
child,  having  been  bom  alive,  afterwards 
died  by  reason  of  any  potion  or  bruises  it 
received  in  the  womb,  it  seems  always  to 
have  been  the  better  opinion  that  it  was 
murder  in  such  as  administered  or  gave 
them."  The  same  doctrine  is  stated  in  1 
Whart  Cr.  Law  (9th  Ed.)  §  445;  Whart 
Hom.  S  303;  2  Bish.  Cr.  Law,  $  633.  The 
offense  is  murder,  not  manslaughter,  upon 
the  settled  principle  of  the  common  law, 
that  where  death  ensues  from  an  act  done 
without  lawful  purpose,  dangerous  to  life, 
malice,  the  essential  ingredient  of  murder, 
is  implied.  Com.  v.  Parker,  9  Mete.  (Mass.) 
263-265;  State  v.  Moore,  25  Iowa,  134;  1 
Whart.  Cr.  Law  (9th  Ed.)  §  816;  1  Bish.  Cr. 
Law,  i  328  et  seq. 

4.  The  court  below  very  properly  limited 
the  instructions  to  the  Jury  to  the  deter- 
mination of  whether  the  offense  was  mur- 
der in  the  second  degree.  There  was  an  ab- 
sence of  all  evidence  of  express  malice,— of 
all  evidence  that  the  alleged  beating  of  the 
wife  was  with  an  intent  to  take  life,  and, 
of  consequence,  an  exclusion  of  the  char- 
acteristics of  murder  in  the  first  degree.  If 
the  beating  was  inflicted,  it  was  unlawful, 
dangerous  to  the  life  of  the  mother,  an  act 
malum  in  se,  from  which,  as  we  have  said, 
malice  is  implied;  and  Implied  malice  is  the 


distinguishing  characteristic  of  murder  In 
the  second  degree.  8  Brick.  Dig.  p.  214,  ^ 
495.  ''Manslaughter  is  the  unlawful  and 
felonious  Idliing  of  another,  without  any 
malice,  either  express  or  implied."  Whart 
Hom.  §  4.  The  Code  divides  manslaughter 
Into  degrees,  and  the  first  degree  is  describ- 
ed as  the  voluntary  deprivation  of  human 
life.  Cr.  Code  1896,  §  4860.  The  statute  is 
construed  in  connection  with  the  common 
law,  and  it  has  not  been  supposed  that  it  en- 
larged or  diminished  the  elements  of  the 
offense  as  known  to  the  common  law.  Har- 
rington V.  State,  83  Ala.  9,  3  South.  425;  Wil- 
liams V.  State.  83  Ala.  16,  3  South.  616.  The 
offense  not  having  been  committed  negli- 
gently,—if  committed  at  all«  perpetrated  by 
an  act  in  itself  unlawful,  and  dangerous  to 
life,  from  which  malice  was  impliedy—there 
was  marked  propriety  in  withholding  all  in- 
structions touching  manslaughter.  Such  in- 
structions would  have  been  abstract  Test- 
ed by  these  principles,  the  instructions  given 
by  the  court  ex  mero  motu,  to  which  excep- 
tions were  reserved,  are  free  from  error. 

5.  The  several  instructions  requested  by  the 
defendant  and  refused,  numbered  from  8  to 
7,  inclusive,  are  in  conflict  with  the  views 
of  the  law  we  have  expressed,  and  were 
properly  refused;  and  the  same  is  true  of 
the  tenth  instruction.  Of  the  ninth  instruc- 
tion it  should  be  said  there  was  not  an  al>- 
dence  of  all  evidence  from  which  the  Jury 
could  have  inferred  that  the  bruises  on  the 
person  of  the  mother,  to  which  the  exception 
refers,  were  inflicted  by  the  defendant 
Whether  this  was  the  Just  inference,  it  was 
their  province  to  determine.  The  eighth  in- 
struction is  so  obviously  erroneous  that  It 
is  unnecessary  to  discuss  it,  and  the  same 
must  be  said  of  the  first,  second,  and  third 
Instructions.  For  the  errors  we  have  point- 
ed out,  the  Judgment  must  be  reversed  and 
the  cause  remianded.  The  defendant  wiU 
remain  in  custody  until  discharged  by  due 
course  of  law.   Beversed  and  remanded. 


(UD   Ala.   40 
HIBBONTMOUS  et  al.  v.  GLASS. 
(Supreme  0)art  of  Alabama.     Jane  9,  1896.) 
Parol  Evidence. 
The  holder  of  a   written   agreement,   by 
which  the  owner  of  certain  real  estate  agrees 
to  transfer  the  real  estate  to  him,  may  assign 
the  agreement  to  a  third  party  by  a  written  as- 
signment absolute  on   its   face,   and,   after  a 
transfer  of  the  property  to  the  third  party,  may 
show  in  a  court  of  equity  that  the  assignment 
was  merely  a  security  for  a  loan,  and  prove  the 
same  by  parol  evidence. 

Appeal  from  chancery  court.  Mobile  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

Suit  by  Hieronymous  Bros,  against  Adam 
Glass.  From  a  decree  sustaining  a  demurrer 
to  the  bill  and  dismissing  the  suit,  plaintiffs 
appeal.    Beversed. 

Gregory  L.  &  H.  T.  Smith,  for  appellants. 
Plllaus,  Torrey  &  Hg^Fsd^gf  ^MR!J'a^LC 
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COLBMAN,  J.  We  win  not  undertake  to 
set  out  all  tlie  averments  of  the  bill  in  detail, 
but  will  make  euch  statement  as  will  fairly 
present  the  legal  question  inyolved  in  the 
appeaL  Hieronymous  Bros,  held  the  written 
agreement  of  the  Alabama  Land  &  Develop* 
ment  Company  to  convey  by  deed  to  them  a 
certain  described  parcel  of  land,  upon  the 
payment  of  the  purchase  money  for  the  land, 
evidenced  by  three  certain  promissory  notes, 
and  described  in  said  agreement  between 
Hieronymous  Bros,  and  said  company.  In 
pursuance  of  their  contract  of  purchase,  Hier- 
onymous Bros,  paid  a  part  of  the  purchase 
money.  Hieronymous  Bros,  assigned  and 
transferred  the  written  instrument  executed 
to  them  by  the  Alabama  Land  &  Develop- 
ment Company  to  the  respondent,  Adam 
Glass,  by  writing  duly  attested,  as  follows: 
"For  value  received,  we  hereby  transfer,  con- 
vey, and  assign  to  Adam  Glass  all  our  right, 
title,  and  interest  in  the  land  embraced  in 
the  foregoing  instrument,  and  authorize  the 
Alabama  Land  &  Development  Company  to 
have  deed  executed  to  the  said  Adam  Glassf 
covering  all  the  land  embraced  in  said  con- 
tract Witness  our  signatures,"  etc.  Adam 
Glass  paid  the  balance  of  the  purchase  money 
due  by  Hieronymous  Bros.,  and  had  the  deed 
of  conveyance  to  all  the  lands  executed  di- 
rectly to  him.  Hieronymous  Bros,  filed  the 
present  bill.  In  which  they  aver  that  there 
was  a  parol  understanding  and  agreement, 
by  and  between  themselves  and  Adam  Glass, 
contemporaneous  with  and  a  part  of  the 
foregoing  transfer  and  conveyance,  that 
Adam  Glass  was  to  advance  the  balance  of 
the  purchase  money  as  a  loan  to  them,  for 
which  they  were  to  pay  him  10  per  cent  per 
annum,  and  that  the  legal  title  was  conveyed 
to  him  as  a  mere  security  for  the  loan;  and 
the  prayer  of  the  bill  is  that  he  be  declared 
a  mortgagee,  and  the  instrument  under  which 
he  holds  be  declared  a  mortgage,  and  that 
they  be  let  in  to  redeem;  and  offering  to  pay, 
with  legal  interest,  whatever  may  be  found 
to  be  due.  This  short  statement  of  the  facts 
presents  the  equity  of  complainants'  case. 
The  court  sustained  a  demurrer  to  the  bill, 
and  a  motion  to  dismiss  the  same  for  want  of 
equity,  and  the  appeal  is  prosecuted  from  this 
decree. 

The  demurrer  to  the  bill  and  motion  to  dis- 
miss for  want  of  equity  raised  the  question 
as '  to  whether  the  parol  agreement  was 
valid  and  capable  of  enforcement  or  void  un- 
der the  statute  of  frauds.  It  would  be  a 
useless  task  to  undertake  to  reconcile  all  the 
decisions  and  expressions  of  the  court,  in  this 
state,  upon  the  question  presented  for  con- 
sideration. The  case  of  Moseley  v.  Moseley, 
8C  Ala.  280,  6  South.  732,  sustains  the  con- 
clusion reached  by  the  court,  and  expressions 
may  be  found  in  other  cases  to  the  same 
effect  The  law  is  thoroughly  established  In 
this  state  that  a  deed  of  conveyance  absolute 
in  terms  may  be  shown  by  parol  to  have  been 
intended  by  the  parties  to  operate  only  as  a 


mortgage,  and  upon  sufficient  proof,  although 
parol  courts  of  equity  will  so  dechiire  the  in- 
strument We  have  no  hesitation  in  declar- 
ing that  nnder  the  uniform  decisions  of  this 
state,  if  HiercHiymous  Bros,  had  owned  the 
lands  in  question  in  fee,  and,-  to  secure  a  loan 
of  money  from  Adam  Glass,  had  executed  to 
him  an  absolute  deed  of  conveyance,  upon 
sufficient  proof  that  the  deed  was  intended 
merely  as  a  security  for  the  loan,  a  court  of 
equity  in  this  state  would  declare  such  to  be 
its  legal  effect  In  a  court  of  equity,  Hierony- 
mous Bros.,  having  paid  a  part  of  the  pur- 
chase money  and  holding  a  bond  for  title,  are 
regarded  as  the  owners  of  the  land.  What 
sound  reason,  in  principle,  can  be  brought 
forward  for  holding,  in  a  court  of  equity, 
that  the  owner  of  an  equity  in  land,  less  than 
the  absolute  legal  fee,  may  not  convey  his 
equity  with  the  same  rights,  and  subject  to 
the  same  rule  and  principle,  as  the  9wner  of 
the  legal  fee?  As  matter  of  fact,  the  Ala- 
bama Land  &  Development  Company  had 
the  deed  executed  direct  to  the  respondent 
but  this  was  done  only  upon  the  written  au- 
thority and  by  the  direction  of  Hieronymous 
Bros.  As  between  Hieronymous  Bros,  and 
Adam  Glass,  if  it  be  true  that  the  transac- 
tion was  made  for  the  purpose  of  securing  a 
loan  of  money  by  the  latter  to  the  former, 
Hieronymous  Bros,  being,  In  equity,  the  own- 
ers of  the  property,  a  court  of  equity,  if  nec- 
essary to  prevent  a  wrong,  would  regard  the 
conveyance  as  that  of  Hieronymous  Bros. 
It  may  be  that  it  is  unnecessary  to  decide 
this  precise  question.  We  do  decide  that 
a  transfer  and  conveyance  of  his  Interest  by 
the  owner  of  a  perfect  equity,  to  secure  a 
loan,  by  an  instrument  purporting  to  be  an 
absolute  conveyance,  stands  upon  the  same 
footing  as  the  absolute  conveyance  of  a  legal 
fee,  and  that  parol  evidence  is  admissible  to 
show  that  it  was  intended  as  a  mere  security 
for  a  loan  of  money.  In  the  case  of  Parmer's 
Adm'r  v.  Parmer,  88  Ala.  545,  7  South.  057, 
the  facts  were  that  H.  A.  Parmer  owned  a 
perfect  equity  In  a  certain  tract  of  land,  the 
legal  title  to  which  was  vested  in  Mrs.  Allen. 
H.  A.  Parmer,  desiring  to  secure  a  debt  he 
owed  to  W.  K.  Parmer,  procured  the  convey- 
ance of  the  legal  title  by  Mrs.  Allen  to  W. 
K.  Parmer,  and  took  from  W.  K.  Parmer  an 
agreement  to  reconvey  to  him  upon  the  pay- 
ment of  the  debt  This  court  held  that  these 
facts  constituted  the  transaction  a  mortgage 
between  H.  A.  Parmer  and  W.  K.  Parmer. 
We  do  not  cite  the  case  on  the  question  of 
the  effect  of  the  statute  of  frauds,  but  as 
showing  that  the  conveyance  of  the  legal  title 
by  the  holder  at  the  request  and  for  the  bene- 
fit of  the  owner  of  the  equity  in  the  land,  to 
secure  a  debt  due  from  him  to  the  grantee, 
constitutes  the  transaction  a  mortgage,  sub- 
ject to  foreclosure  and  redemption.  The  same 
principle  was  recognized  in  the  case  of  Down- 
ing V.  Iron  Co.,  93  Ala.  282,  9  South.  177,  and 
held  in  Hughes  r.  McKenzle»  101  Ala.  415, 
18  South.  600.    We  c^if.tj^he^^^^^ir 
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as  declared  In  Moseley  t.  Moseley,  supra,  and, 
If  there  are  expressions  In  other  decisions 
which  seem  to  sanction  the  law  as  there  de- 
clared, they  must  be  regarded  as  modified  so 
as  to  conform  to  the  present  decision. 

The  decree  of  the  chancery  court  is  reversed 
and  annulled,  and  a  decree  will  be  here  ren- 
dered overruling  the  demurrer  and  the  mo- 
tion to  dismiss  the  bill.  Reversed,  rendered, 
and  remanded. 


Oil  Ala.  67) 

THOMPSON  V.  STATE. 
(Supreme  Ck>urt  of  Alabama.  June  9,  1896.) 
Criminal  Law— Changs  of  Venub. 
It  is  error  to  deny  a  motion  for  a  change 
of  venue  of  an  indictment  for  rape  where  the 
evidence  showed  that  a  special  term  of  court 
was  convened  to  try  defendant,  to  satisfy  a 
public  demand  for  his  speedy  punishment,  and 
that  the  public  were  so  aroused  against  him 
that  it  required  prompt  executive  and  military 
action  to  prevent  mob  violence  and  his  sum- 
mary execution. 

Appeal  from  circuit  court,  Morgan  county; 
James  J.  Banks,  Judge. 

Louis  Thompson  was  convicted  of  rape,  and 
appeals.    Reversed. 

The  appellant  in  this  case,  a  negro,  was  ac- 
cused^of  the  rape  of  Nellie  Lawton,  a  white 
girl  about  12%  years  of  age.  He  was  ar- 
rested on  the  8th  day  of  June,  18d7,  and  a 
special  term  of  court,  being  called  for  his 
trial,  met  on  July  26,  1897.  The  defendant 
made  application  for  a  change  of  venue  on 
July  27,  1897,  which  was  overruled,  and  this 
action  of  the  court  constitutes  the  ruling  of  the 
trial  court  principally  considered  on  the  pres- 
ent appeal. 

O.  Kyle,  for  appellant  Wm.  a  Fitts,  Atty. 
Gen.,  for  the  State. 

McOLEXLAN,  J.  Upon  a  careful  consid- 
eration of  the  evidence  adduced  on  the  mo- 
tion for  a  change  of  venue  in  this  case,  the 
court  Is  satisfied  that  it  should  have  been 
granted.  The  crime  charged  was  of  a  char- 
acter to  produce  the  greatest  public  Indigna- 
tion. The  trial  was  had  within  a  short  time 
after  the  alleged  commission  of  the  offense 
came  to  the  knowledge  of  the  public,— as 
soon  as  a  special  term  of  the  court,  called  In 
obedience  to  a. public  demand  for  speedy 
punishment,  could  be  convened  and  held. 
And  the  affidavits  and  other  evidence  show 
that  the  public  were  so  greatly  aroused 
against  the  defendant  that  it  required  the 
promptest  and  most  vigorous  action  of  the 
executive  officers  of  the  state  from  the  gov- 
ernor down,  and  Including  the  military,  to 
protect  the  defendant  from  mob  violence  and 
summary  execution;  and,  further,  that  this 
state  of  feeling  continued  down  to  and 
through  the  trial,  and  must  have  had  such 
effect  upon  the  jury  as  that  their  verdict 
was  little  else  than  the  registration  of  the 
common  belief  of  the  people  that  the  defend- 
ant was  guilty,  and  a  mode  of  carrying  out 


the  public  "purpose  to  take  his  life.  The  trial 
was  not,  and  could  not,  under  the  circum- 
stances then  existing,  have  been,  fair  and 
impartial.  The  court  erred  In  denying  the 
change  of  venue  moved  for  by  defendant, 
and  for  that  error  its  judgment  must  be  re- 
versed. Of  the  other  exceptions  reserved 
many  are  palpably  without  merit,  and  the 
others  will  probably  not  arise  on  another 
trial.    Reversed  and  remanded. 


017  Ala.  174) 
JEBELES  et  al.  v.  STATE. 
(Supreme  Court  of  Alabama.     June  9,  1898.) 
LiCENBB— Scops. 
Acts  1894-95,  p.  1192,  §  44,  providing  that 
every  person  shall  pay  a  tax  for  selling  ciga- 
rettes in  all  cities  having  over  5,000  inhabitants, 
and  a  license  issued  thereunder,  authorizing  its 
holder  to  transact  such  business  "at  Anniston, 
and  at  no  other  place,"  does  not  authorize  him  to 
sell  cigarettes  at  separate  and  distinct  places 
in  said  city. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

Action  by  the  state  of  Alabama  against 
Jebeles  Bros.  There  was  a  judgment  for 
plaintiff,  and  defendants  appealed.  Af- 
firmed. 

This  action  was  originally  brought  in  a 
justice  court  to  recover  of  appellants  $26,  as 
a  license  for  selling  cigarettes  in  the  city  of 
Anniston,  and  $2.50  penalty.  The  justice 
rendered  judgment  for  defendants,  from 
whlph  the  state  appealed  to  the  city  court  of 
Anniston,  judgment  being  there  rendered  for 
the  state,  from  which  the  defendants  appeal. 

Pelham  &  Acker,  for  appellants.  Wm.  C. 
Fitts,  Atty.  Gen.,  and  Thos.  W.  Coleman,  Jr., 
for  the  State. 

HARALSON,  J.  No  other  question  Is  pre- 
sented for  review,  or  insisted  on  by  appel- 
lants* counsel,  except  the  one  presented  in 
the  agreed  statement  of  facts,  namely, 
whether  the  appellants,  who  took  out  a  li- 
cense to  sell  cigarettes  in  the  city  of  Annis- 
ton, a  place  of  more  than  5,000  inhabitants, 
could  engage  in  the  sale  of  cigarettes  at  two 
places  of  business  in  said  city,  situated  on 
two  different  streets,  but  in  the  same  block 
and  about  100  or  135  yards  apart  By  the 
revenue  law  of  the  state,  under  which  this 
license  is  exacted  (Acts  189^95,  p.  1192,  § 
44),  it  is  provided,  "That  every  person,  firm 
or  corporation  shall  pay  a  tax  for  selling 
cigarettes  ♦  ♦  ♦  in  all  cities  having  over 
5,000  inhabitants,  twenty-five  dollars  per  an- 
num." 

A  license  was  duly  issued  to  said  firm  by 
the  auditor  on  the  22d  May,  1897,  upon  the 
payment  of  the  amount  required  by  the  state 
and  county  for  such  license,  authorizing 
them  "from  and  after  the  date  of  this  license 
to  transact  business  as  dealers  In  cigarettes, 
at  Anniston,  and  at  no  other  place." 

It  seems  very  clear  that  under  Q^M^U^fff^ 
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the  appellanjts  conld  not  carry  on  the  bnai- 
ness  authorized  In  more  than  one  place  in 
the  city.  If  80,  the  purpose  of  the  stat- 
ute, which  was  to  raise  revenue,— and,  in  so 
far  as  it  gives  the  better  supervision  over 
the  dealers  by  police  authorities,— might  be 
largely  defeated.  If  they  might  sell  in  two 
places  as  claimed,  they  might  sell  in  an  in- 
definite number  of  places.  In  analogous 
cases  of  dealers  in  intoxicating  liquors,  li- 
censed to  sell  in  a  given  town,  it  has  been 
held,  that  they  cannot  carry  on  the  business 
at  more  than  one  place.  State  v.  Wali^er,  16 
Me.  241;  State  v.  Gerhardt,  48  N.  0.  178;  11 
Am.  &  Eng.  Enc.  Law,  644,  645. 

And  in  Hochstadler  v.  State,  73  Ala.  24,  it 
was  held,  that  only  one  license  is  required 
of  a  person  engaged  in  retailing  spirituous 
liquors,  who  occupies  and  carries  on  his  busi- 
ness in  two  adjacent  rooms  connected  with 
each  other  by  an  open  entrance  or  archway 
cut  in  the  partition  wall,  in  each  of  which 
is  a  bar,  one  of  the  rooms  being  used  for 
white  persons  and  the  other  for  negroes,  and 
both  rooms  constituting  but  one  establish- 
ment, and  being  under  one  and  the  same 
management 

If  the  two  rooms  had  not  been  thus  con- 
nected, but  had  been  separated  at  a  dis- 
tance, as  in  the  case  before  us,  it  is  plainly 
inferable,  it  would  not  have  been  held  that 
one  license  would  cover  and  protect  the  two. 

It  is  suggested  that  the  court  allowed  In- 
terest on  the  license  tax  in  rendering  its 
judgment  The  agreed  statement  of  facts 
does  not  so  state.  Bat  in  this,  if  true,  there 
would  have  been  no  error.  Taxes  In  this 
state  bear  interest  from  the  time  they  be- 
come delinquent 

Affirmed. 


(117  Ala.  26)  

HUGHES  V.  STATE. 

(Supreme  Court  of  Alabama.    June  9,  1896.) 

SuMMONiNo  JoRT— Trial— Presumption  of  Rse- 
DLARiTT—HoMioiDB— Verdict— Instruc- 
tions—Sblf-Defeksb. 

1.  Where  the  record  shows  that  an  order  was 
made  setting  the  case  for  trial,  and  that  the 
sheriff  was  directed  to  summon  additional  ju- 
rors, and  to  serve  a  copy  of  the  indictment  and 
list  of  the  regular  and  special  jurors  summon- 
ed, a  day  before  the  day  set  for  trial,  as  provid- 
ed by  dode  1876,  §S  4872,  4874,  it  will  be  pre- 
sumed that  the  sheriff  discharged  his  duty,  in 
the  absence  of  any  showing  in  the  record. 

2.  Where  a  case  was  set  for  the  20th.  but 
was  not  tried  until  the  23d,  inst.,  when  defend- 
ant appeared  in  person  and  by  attorney^  and 
went  to  trial  without  objection,  it  will  be  pre- 
sumed, in  the  absence  of  any  showing  in  the 
record,  that  the  case  was  duly  continued  from 
the  day  set,  or  that  defendant  waived  the  ir- 
regularity. 

3.  Where,  nnder  an  indictment  for  murder, 
the  verdict  read,  "Guilty  of  manslaughter  in  the 
first  degree,  as  charged  in  the  indictment,"  and 
fixed  the  penalty  at  10  years'  imprisonment  in 
the  penitentiary,  and  the  judgment  of  the  court, 
in  pronouncing  sentence,  spolce  of  the  "indict- 
ment and  conviction  of  manslaughter  in  the  first 
degree,"    it   is   sufficiently   shown   that   man- 


slaughter in  the  first  degree  was  the  offense  of 
which  defendant  was  convicted  and  sentenced. 

4.  An  instruction  that,  if  "the  evidence  is 
evenly  balanced  on  any  material  fact  in  the 
case,  the  jury  should  lean  to  the  side  of  mercy, 
and  decide  that  fact  in  favor  of  defendant, 
was  properly  refused,  as  confusing,  where  there 
was  evidence  outside  of  that  to  which  it  re- 
lated on  which  a  conviction  might  have  been 
founded. 

5.  Though  deceased  may  have  been  at  fault 
in  bringing  on  a  difficulty,  if  he  withdrew  from 
it  in  good  faith,  and  was  departing,  when  de- 
fendant pursued  and  renewed  it  by  his  own 
fault,  he  cannot  invoke  self-defense,  but  will 
be  treated  as  an  aggressor  ab  initio. 

Appeal  from  circuit  court,  St  Clair  coun- 
ty;  George  E.  Brewer,  Judge. 

Rufus  Hughes  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

The  appellant  was  indicted  and  tried  for 
the  murder  of  one  Thomas  McKlnley,  was 
convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  ten 
years.  The  facts  pertaining  to  the  rulings 
of  the  court  as  to  setting  a  day  for  the 
trial,  and  as  to  the  verdict,  judgment  and 
sentence  rendered  thereon,  are  sufilciently 
stated  in  the  opinion. 

Among  the  other  charges  requested  by  the 
defendant,  and  to  the  refusal  to  give  each 
of  which  the  defendant  separately  excepted, 
were  the  following:  (25)  **The  court  charges 
the  Jury  that  if  the  evidence  is  evenly  bal- 
anced on  any  material  fact  in  the  case,  they 
should  lean  to  the  side  of  mercy  and  de- 
cide that  fact  in  favor  of  the  defendant.'* 
(6)  "The  court  charges  the  Jury  that  if  they 
find  from  all  the  evidence  in  the  case,  that 
defendant,  on  hearing  deceased  cursing  and 
calling  his  name,  in  a  peaceable  way  and 
manner,  without  any  intention  of  provoking 
a  difficulty,  walked  to  where  Melton  and 
King  were,  and  in  the  same  manner  asked  de- 
ceased in  words  as  follows:  'Old  pardner  or 
partner,  what  are  you  cursing  and  calling 
my  name  for,'  and  this  was  all  the  jury  find 
from  the  evidence  that  defendant  did  on  that 
time  and  occasion,  then  the  Jury  should  find 
for  the  defendant  on  the  issue  as  to  who 
brought  on  the  difficulty." 

It  is  deemed  unnecessary  to  make  a  more 
detailed  statement  of  the  facts. 

J.  F.  Osbom  and  Inzer  &  Greene,  for  appel- 
lant   Wm.  C.  Fitto,  Atty.  Gen.,  for  the  State. 

HABALSON,  J.  1.  The  transcript  shows 
that  an  order  waa  made  on  the  14th  October, 
1897,  setthig  the  20th  October,  1807,  during  the 
next  succeeding  and  second  week  of  the 
term  as  the  day  of  trial  of  defendant,  and 
the  sheriff  was  directed  to  summon  55  qual- 
ified citizens  of  the  county,  including  those 
persons  summoned  on  the  regular  Juries  for 
that  week,  and  ordering  him  to  serve  a  copy 
of  the  indictment  and  a  list  of  the  regular 
and  special  Jurors  summoned,  one  entire  day 
before  the  day  set  for  trial,  all  in  substantial 
compliance  with  sections  4872  and  4874  JQ[| 
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the  Code  of  1876.  The  transcript  is  silent  as 
to  whether  or  not  these  orders  of  the  court 
were  executed  by  the  sheriff.  The  cause  ap- 
pears to  have  been  called,  and  the  case  tried 
on  the  23d  of  October,  1897,  and  no  order  of 
continuance  of  the  case  from  the  20th  to  the 
23d  of  that  month  appears.  But,  it  does  ap- 
pear, that  on  the  latter  date  the  defendant 
appeared  in  person  and  by  attorney;  that  he 
was  duly  arraigned  and  pleaded  not  guilty 
to  the  indictment  and  went  to  trial  before  a 
jury  "duly  elected,  impaneled,  sworn  and 
charged  according  to  law,"  without  any  ob- 
jection on  account  of  a  noncompliance  with 
said  orders  of  the  court,  or  on  any  other  ac- 
count. The  presumptions  are  in  favor  of 
the  sheriff  having  faithfully  discharged  his 
duty  in  these  regards,  and  that  the  cause 
was  duly  continued  from  the  day  set,  to  the 
one  on  which  the  trial  was  had,  or  that  the 
defendant  waived  the  defects  he  now,  for 
the  first  time,  raises  against  the  regularity 
of  the  proceedings.  Spicer  v.  State,  69  Ala. 
159;  Shelton  v.  State,  73  Ala.  5;  Clarke  v. 
State,  78  Ala.  474;  Washington  v.  State,  81 
Ala.  35,  1  South.  18;  Breden  v.  ^tate,  88 
Ala.  20,  7  South.  258. 

2.  The  defendant  was  indicted  for  murder. 
The  Jury  rendered  a  verdict  in  words— 
"guilty  of  manslaughter  in  the  first  degree,  as 
charged  in  the  indictment,  and  fix  his  pen- 
alty at  ten  years'  imprisonment  in  the  peni- 
tentiary." 

The  judgment  of  the  court  was,  after  recit- 
ing the  verdict,  and  immediately  following 
it:  "It  is,  therefore,  considered  and  ad- 
judged by  the  court,  that  the  defendant  is 
guilty  as  charged  in  the  indictment,  and 
that  he  be  held  in  actual  custody  to  await 
the  sentence  of  the  law  and  the  judgment  of 
the  court  to  be  pronounced  upon  him  at  a 
dubsequent  hour  of  the  present  term  of  this 
court"  Immediately  following  this  is  the 
sentence  of  the  court,  beginning  with  the 
words,  "The  State  of  Alabama  v.  Rufus 
Hughes.  Indictment  and  Conviction  for 
Manslaughter  in  the  First  Degree.  On  this, 
the  23d  day  of  October,  1897,  comes  the  state 
by  its  solicitor  and  the  defendant,"  etc.,— 
followed  by  the  proper  recitals  for  sentence, 
and  concluding:  "It  is,  therefore,  considered 
and  adjudged  by  the  court,  that  defendant 
be,  and  he  is  hereby  sentenced  to  Imprison- 
ment in  the  penitentiary  for  ten  years  from 
and  after  this  date  for  said  offense  of  man- 
slaughter in  the  first  degree  in  pursuance  of 
the  verdict  of  the  jury,"  etc. 

It  is  suggested  that  the  judgment  of  the 
court  is  erroneous  in  that  it  is  adjudged  "that 
the  defendant  is  guilty  as  charged  in  the  in- 
dictment"; but  the  suggested  error  is  with- 
out foundation.  The  indictment,  verdict, 
judgment  and  sentence  plainly  enough  show, 
that  manslaughter  in  the  first  degree  was  the 
offense  of  which  defendant  was  ascertained 
by  the  judgment  to  have  been  convicted  and 
sentenced.  Wilkinson  v.  State,  106  Ala.  23, 
17  South.  458. 


3.  The  twenty-fifth  charge  requested  by  de- 
fendant was  properly  refused.  The  only  ma- 
terial fact  to  which  it  can  refer  is  as  to  who 
was  at  fault  in  bringing  on  the  difficulty. 
The  evidence  tends  without  conflict  to  show, 
that  defendant  had  opportunity  to  escape 
with  safety  without  in  any  wise  subjecting 
himself  to  peril,  and  it  tends  to  show  also, 
that  defendant  renewed  the  difficulty  after 
deceased  had  abandoned  it.  Such  a  charge 
is  proper  only,  when  there  is  no  evidence  out- 
side of  that  to  which  it  relates  upon  which 
they  might  convict  Its  tendency,  if  given, 
would  have  been  to  confuse  the  jury. 

4.  The  evidence  tends  to  show,  that  the 
deceased,  after  the  rencounter  between  him 
and  defendant,  and  they  were  separated,  re- 
tired and  moved  off  in  an  opposite  direction 
from  defendant,  evidencing  disposition  not 
to  renew,  but  to  abandon  the  fight  It  is 
well  settled,  that  one  may  be  at  fault  in 
bringing  on  a  difficulty,  but  if  he  wiUidraws 
from  it  in  good  faith  and  is  departing,  and 
the  other  party  pursues  and  renews  it  by  his 
own  fault,  he  cannot  Invoke  the  doctrine  of 
self-defense,  but  will  be  treated  as  an  aggres- 
sor ab  initio.  Stillwell  t.  State,  107  Ala.  16, 
19  South.  322.  The  sixth  charge  if  not  faulty 
otherwise.  Ignores  this  phase  of  the  evi- 
dence, without  which  it  was  erroneous. 

6.  In  each  of  the  remaining  charges  the 
duty  of  retreat  which  the  evidence  tends  to 
show  that  defendant  might  have  safely 
made,  is  carefully  ignored,  which  is  suffi- 
cient to  condemn  them. 

Affirmed* 


(U7  Ala.   214) 
SULUVAN  V.  STATE. 
(Supreme  Court  of  Alabama.     June  7,  1896.) 
Taxation— AS8B88MBNT  ox  Loo  Ditch— Ownbr- 

BHIP— InSTRCCTIONB. 

1.  In  an  action  to  determine  a  tax  asBess- 
ment  on  a  log  ditch,  evidence  that  the  person 
assessed  did  not  own  the  land  through  which 
the  ditch  ran  is  irrelevant. 

2.  One  contesting  an  assessment  on  the  mile- 
age value  of  a  log  ditch  is  liable  for  the  length 
of  the  ditch  proved  to  be  owned  by  him.  He 
is  not  entitled  to  a  verdict  where  the  state  fail- 
ed to  prove  him  the  owner  of  the  entire  length 
of  the  ditch  claimed. 

3.  A  log  ditch  has  a  value  separate  and  dis- 
tinct from  the  land  through  which  it  runs,  and 
such  value  may  be  separately  assessed. 

4.  Requests  to  charge  which  are  abstract 
and  so  framed  as  to  confuse  and  mislead  the 
jury  or  not  supported  by  the  evidence,  are  prop- 
erly refused. 

Appeal  from  circuit  court,  Baldwin  coun- 
ty; William  S.  Anderson,  Judge. 

From  a  judgment  of  the  board  of  equaliza- 
tion increasing  the  assessment  of  Martin  H. 
Sullivan  he  appealed  to  the  circuit  court 
where  the  city  filed  a  complaint  on  which  is- 
sue was  taken.  Judgment  was  rendered  for 
the  state,  and  defendant  appeals.    Alfirmed. 

Martin  H.  Sullivan  owned  certain  lands  in 
Baldwin  county,  Ala.,  which  were  assessed 
by  him  for  taxes  at  ^tiFi}%9<4^i9lf^l^ 
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acre,  amounting  to  $14,113.  On  July  81, 
1895,  notice  was  served  upon  said  SulUvaa 
that  the  board  of  equalization  of  said  coun- 
ty had  raised  his  assessment  of  said  lands 
to  $1.25  'per  acre,  and  that  other  luroperty  of 
his,  vis.  12  miles  of  log  ditch,  at  $400  per 
mile,  had  been  added  to  the  assessment,  and 
that  August  24,  1895,  had  been  set  for  hear- 
ing. On  the  last-named  date,  after  a  hear- 
ing, the  board  of  equalization  rendered  a 
judgment  increasing  said  assessment  to  $1.- 
25  per  acre  for  the  land,  and  adding  the  12 
miles  of  log  ditch  at  $100  per  mile.  From 
this  judgment  Sullivan  appealed  to  the  cir- 
cuit court  In  the  circuit  court  the  follow- 
ing complaint  was  filed:  '*Now  comes  the 
state  by  Frank  Stone,  Jr.,  county  solicitor, 
and  alleges  that  said  assessment  herein  an- 
nexed of  $4,800,  on  twelve  miles  of  log 
ditch,  together  with  locks  and  dams  on 
ditch,  flumes  and  mill  dams,  is  a  fair,  just 
and  legal  assessment"  Issue  was  taken  up- 
on this  complaint 

D.  D.  Hall,  a  witness  for  the  state,  testified 
that  the  log  ditch  in  question  was  worth  $400 
per  mile  from  the  Ist  day  of  January,  1895, 
the  date  at  which  It  was  assessable,  and  that 
^  it  had  not  been  operated  for  15  or  18  months 
'  previous  to  January  1,  1895.  This  witness 
testified  that  he  did  not  know  if  the  defend- 
ant actually  owned  the  lands  through  which 
the  ditch  ran;  that  he  owned  12  miles  of  this 
ditch  which  ran  through  his  own  land  and 
also  through  lands  leased  from  others.  There 
was  other  evidence  Introduced  on  behalf  of 
'the  state  tending  to  show  the  value  of  the 
log  ditch;  that  It  was  owned  by  the  defend- 
ant, but  that  he  had  not  returned  it  In  his 
assessment  for  taxes. 

One  Tolan  was  introduced  as  a  witness  for 
the  defendant,  and  testified  that  the  log 
ditch  on  January  1,  1895,  was  in  bad  condi- 
tion, and  that  it  was  not  worth  more  than 
$200  or  $250  pet  mile;  and  that  he  thought 
the  ditch  was  8  or  10  miles  long. 

The  defendant  introduced  one  T.  N.  Jordan 
as  a  witness,  who  testified  that  he  knew  the 
log  ditch  in  question;  that  he  had  authority 
from  M.  H.  Sullivan  to  operate  a  mill  occupy 
houses,  use  tools  and  have  other  privileges; 
had  seen  the  ditch  about  January  1,  1895; 
that  on  the  1st  of  January,  1895,  it  had  no 
value;  that  at  places  it  was  filled  in  with 
trees,  dirt  and  various  obstructions  at  times, 
and  that  he  opened  up  the  ditch,  and  repair- 
ed it  in  the  spring  of  1895;  and  that  it  took 
several  months  to  repair  it,  and  it  cost  about 
seven  or  eight  thousand  dollars;  that  it  was 
more  trouble  than  to  cut  a  new  ditch;  that 
he,  the  said  Jordan,  was  president  of  the  Jor- 
dan Lumber  Ciompany;  he  had  arranged  to 
operate  said  ditch;  and  that  he  had  to  make 
arrangements  with  one  Hunt  and  another 
Tunstall  to  operate  the  ditch  through  their 
lands;  and  that  the  Jordan  Lumber  Com- 
pany arranged  io  get  timber  off  a  large  body 
of  lands,  through  which  the  ditch  ran,  which 
lands  were  known  as  the  railroad  lands,  and 


did  not  belong  to  M.  H.  Sullivan  the  defend- 
ant, and  other  lands  which  did  belong  to  said 
Sullivan. 

There  was  other  evidence  in  behalf  of  the 
defendant  tending  to  show  that  the  log  ditch 
was  in  a  very  bad  condition,  some  of  the 
witnesses  testifying  that  it  was  worth  noth- 
ing January  1,  1895.  The  counsel  for  the 
defendant  thereupon  offered  the  tax  book 
of  the  county  In  evidence  In  order  to  show 
who  was  being  assessed  and  who  were  pay- 
ing taxes  on  the  lands  on  which  the  said 
log  ditch  was  located,  and  also  for  the  pur- 
pose of  showing  that  the  valuation  of  de- 
fendant's land  had  been  increased  on  his  as- 
sessment for  the  1st  day  of  January,  1895, 
but  counsel  for  the  state  objected,  and  the 
court  sustained  the  objection,  and  counsel 
for  the  defendant  then  and  there  excepted. 

Upon  the  introduction  of  aU  the  evidence, 
the  defendant  requested  the  court  to  give  to 
the  jury  the  following  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "The  jury  will 
find  for  the  defendant"  (3)  "If  the  jury  be- 
lieve the  state  had  not  proved  that  the  de- 
fendant owned  twelve  miles  of  log  ditch  on 
the  1st  day  of  January,  1895,  they  will  find 
for  the  defendant."  (4)  'The  burden  of 
proof  is  tpon  the  state  to  show  that  the  de- 
fendant owned  twelve  miles  of  log  ditch  on 
the  Ist  day  of  January,  1895,  that  was  sub- 
ject to  taxation."  (5)  *1f  the  jury  believe 
the  defendant  has  been  assessed  for  taxation 
on  lands  owned  by  him  on  the  I'st  day  of 
January,  1895,  on  which  the  log  ditch  is  lo- 
cated, then  the  jury  will  find  for  the  defend- 
ant as  to  that  part  of  the  ditch."  (6)  "The 
burden  of  proof  is  upon  the  state  to  prove 
that  the  defendant  owned  each  and  every 
mile  of  the  twelve  miles  of  log  ditch  claim- 
ed by  the  state  to  be  subject  to  taxatioo." 
(7)  "If  the  jury  believe  from  the  evidence  that 
the  defendant  has  not  set  up  any  claim  to 
be  the  owner  of  twelve  miles  of  log  ditch, 
and  that  the  state  has  not  proved  such  own- 
ership, they  will  find  for  the  defendant"  (8) 
"In  this  case  the  burden  of  proof  means  the 
preponderance  of  proof  in  the  minds  of  the 
jury."  (9)  "Opinions,  presumptions  and 
thoughts  as  to  claim  of  ownership  are  not 
proof  of  ownership."  (10)  "Authority  to  op- 
erate a  mUl,  occupy  house,  use  tools  and 
other  privileges  is  not  authority  to  operate 
twelve  miles  of  log  ditch,  so  as  to  establish 
ovmership  to  twelve  miles  of  log  ditch." 
(11)  "If  the  jury  believe  that  the  defendant 
has  been  assessed  for  all  the  lands  he  owns 
in  this  county,  then  it  includes  every  particle 
of  the  land,  and  any  other  assessment  on 
any  particle  of  the  land  would  be  double  as- 
sessment and  unlawful,  and  in  that  case  the 
jury  would  give  the  defendant  the  full  ben- 
efit of  the  assessment  of  his  lands."  (12) 
*The  jury  in  this  case  are  to  leave  out  of  con- 
sideration all  other  property  and  improve- 
ments but  the  twelve  miles  of  log  ditch." 
(18)  "If  the  jury  bgll«|Te^ro,|aJ^^g^pnce 
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that  all  the  property  owned  by  the  defend- 
ant in  this  county,  on  January  1,  1895,  has 
been  assessed,  they  will  find  for  the  defend- 
ant." (14)  "The  question  of  ownership  is  a 
fact  to  be  proved;  and  the  state  cannot  force 
ownership  upon  the  defendant,  except  by 
positive  proof."  (15)  "If  the  jury  believe 
that  the  log  ditch  was  not  used  as  a  log  ditch 
for  over  twelve  months  previous'  to  January 
1,  1895,  then  it  cannot  be  assessed  as  prop- 
erty, if  it  has  not  been  already  assessed  as 
part  of  land  assessed." 

There  were  verdict  and  Judgment  for  the 
state,  fixing  the  value  of  the  ditch  at  ^4,200. 
The  defendant  appeals,  and  assigns  as  error 
the  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

J.  J.  Sullivan,  for  appellant.  Wm.  C.  Fltts, 
Atty.  Gen.,  for  the  State. 

HARALSON,  J.  1.  There  is  nothing  in  the 
first  assignment  of  error.  The  tax  book  of- 
fered by  appellant,  defendant  below,  and  not 
allowed  to  be  introduced,  was  offered  to 
show  to  whom  some  of  the  lands  through 
which  the  log  ditch— the  subject  of  disputed 
assessment— -ran,  were  assessed.  In  order  to 
levy  a  tax  on  this  ditch,  as  a  proper  subject 
of  taxation,  it  was  of  no  avail  to  esCempt  the 
defendant  from  taxation  on  the  ditch,  for 
him  to  show  that  it  ran  through  the  lands 
of  other  persons  which  had  been  assessed  to 
them.  The  ditch  might  well  have  ran 
through  their  lands,  and  this  fact,  of  Itself, 
would  not  show  that  it  was  not  defendant's 
property,  liable  to  be  assessed  as  such.  The 
evidence  tended  to  show  that  defendant  had 
arranged  with  such  |)arties  to  run  his  ditch 
through  their  lands,  and  that  defendant  own- 
ed the  ditch. 

2.  There  was  no  error  in  refusing  the  third 
charge  asked  by  defendimt  The  witness. 
Hall,  for  the  state,  swore  that  the  ditch  was 
12  miles  long;  and  another,  Tolan,  for  the 
defendant,  that  he  did  not  know  positively, 
but  he  thought  the  ditch  was  8  or  10  miles 
long.  The  state  was  entitled  to  an  assess- 
ment on  the  ditch,— If  it  was  defendant's 
property,— for  its  value  per  mile,  for  what- 
ever length  it  may  have  been  shown  to  be,— 
for  12  or  any  other  length,  in  miles,  the  Jury 
E(hould  find  from  the  evidence,  its  length 
was.  1  Greenl.  Ev.  §  59.  For  the  same  rea- 
son, charge  4  was  properly  refused. 

3.  Charge  6  was  an  improper  instruction. 
The  ditch,  independent  of  the  lands  owned 
by  defendant,  had  a  value  of  its  own,  sepa- 
rate from  that  of  such  lands,  and  was,  of 
itself,  a  proper  subject  of  taxation,  without 
reference  to  the  lands  through  which  it  ran. 

4.  Charge  6  was  properly  refused.  It 
predicates  the  right  of  the  state  to  an  assess- 
ment, on  proof  that  the  defendant  owned 
each  and  every  mile  of  the  12  miles  of  the 
ditch.  The  proof  tended  to  show  without 
conflict,  that  defendant  was  its  owner,  of 
whatever  length;    and  even  if  It  had   not 


shown  that  It  was  12  miles  long,  it  would 
not  follow  that  the  state  might  not  assess 
so  much  of  it  as  was  shown  to  be  defend- 
ant's property.  For  the  same  reason  charge 
7  was  properly  refused.  The  fact  that  de- 
fendant did  not  claim  to  own  12  miles  of 
the  ditch,  even  If  shown,  which  was  not 
done,  was  not  sufilcient  evidence  of  itself  to 
disprove  his  ownership  of  all  or  any  part 
of  it  He  entered  no  disclaimer  of  owner- 
ship at  any  time  to  any  part  of  It,  and  the 
proof  tended,  without  conflict,  to  show,  that 
he  was  its  real  owner. 

5.  Charges  9,  10,  and  12  are  abstract  and 
tended  to  confuse  and  mislead  the  Jury.  The 
evidence  of  the  witness,  Jordan,  on  which 
the  tenth  charge  is  predicated,  was  that  he 
had  authority  from  defendant  to  operate  a 
mill,  occupy  houses,  use  tools  and  have  other 
privileges,  and  that  he  had  leased  the  ditch 
from  him.  He  used  the  ditch,  as  his  evi- 
dence showed,  for  the  purposes  of  his  mill, 
etc.  As  to  the  twelfth,  the  evidence  is  want- 
ing to  show  that  any  other  property  or  im- 
provements of  defendant  were  sought  to  be 
assessed  in  connection  with,  or  as  part  of 
the  ditch.  There  was  no  error  In  refusing 
each  of  the  charges. 

6.  There  was  no  proof  that  all  of  defend-' 
ant's  property  had  been  assessed;  but  it 
showed,  without  conflict,  that  the  ditch  had 
not  been.  The  complaint  alleged  that  the 
assessment  as  returned  by  the  assessor  was 
incorrect,  in  that  it  failed  to  assess  any  value 
on  12  miles  of  log  ditch.  The  plea  of  defend- 
ant was,  that  the  tax  assessment  rendered 
by  him  was  correct  The  proof  without  con- 
flict showed  that  defendant  had  not  returned 
in  his  assessment  to  the  assessor  said  ditch. 
Charge  18,  therefore,  was  properly  refused. 

7.  As  to  the  fourteenth  charge,  it  is  sufll- 
cient  to  say,  that  there  Is  no  evidence  that 
the  state  attempted  to  force  ownership  of 
this  property  on  defendant;  and  the  charge 
was  properly  refused  as  being  argumenta- 
tive, and  abstract 

The  general  charge  should,  of  course,  not 
have  been  given  for  defendant 

The  foregoing  covers  all  the  errors  as- 
signed. 

Affirmed. 


017   Ala.   2S7) 
Ex  parte  McANTJLTY  et  al. 
(Supreme  Court  of  Alabama.    June  8,  1898b) 
Ejbotmbni^-Btat— Failurb  to  Pat  Costs. 
Plaintiff  recovered  judgment  in  ejectment 
against  A.    Execution  for  the  costs  issued,  and 
was  returned  "No  property  found,"  and  the 
costs  were  still  unpaid  when  S.  began  eject- 
ment against  plaintiff  involving  the  same  prop- 
erty.   A.  was  in  possession  of  the  property  as 
the  representative  of  S.,  dependent  on  the  title 
of  S.,  who  employed  an  attorney  for  him,  and 
the  same  title  was  involved  in  both  suits.    Hdd, 
that  a  stay  in  the  second  suit  should  be  granted 
until  the  costs  of  the  first  suit  are  paid. 

Application  by  Beulah  B.  McAnulty  and 
others  for  a  writ  of  mandamus  to  the  Judge 
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of  the  circuit  court.    Peremptory  writ  grant- 
ed. 
W.  W.  &  J.  F.  Sanders,  for  petitioner. 

COLEMAN,  J.  Beulah  B.  McAnnlty 
brought  suit  in  ejectment  against  one  AI- 
ford  for  a  certain  lot  of  land,  and  recovered 
judgment  against  him,  with  costs,  and  was 
put  in  possession.  Execution  Issued  for  the 
costs,  which  was  returned  "No  property 
found,*'  and  the  costs  are  yet  unpaid.  Im- 
mediately after  the  recovery  of  the  judgment 
and  possession  by  the  plaintiff  in  ejectment, 
L.  and  A.  Scharff  brought  suit  In  ejectment 
against  Beulah  B,  McAnulty  to  recover  from 
her  the  same  parcel  of  land.  The  petition- 
er applied  to  the  court  for  a  stay  of  the 
ejectment  suit  against  her  until  the  costs 
had  been  paid  incurred  in  the  suit  by  her 
against  Alford,  which  order  was  denied. 
Thereupon  petitioner  applies  to  this  court 
for  mandamus  to  'comi)el  the  judge  of  the 
circuit  court  to  grant  the  stay.  The  facts  of 
the  petition  are  admitted  to  be  true,  and 
they  show  that  Alford  was  in  possession  as 
the  representative  of  the  Scharffs,  that  he  de- 
fended upon  their  title,  and  that  his  attorney 
was  employed  by  the  Scharffs,  and  that  the 
same  title  is  involved  In  the  present  suit  by 
the  Scharffs  against  petitioner.  Formerly 
the  rule  was  applied  only  in  cases  where  the 
plaintiffs  or  their  privies  were  the  same  in 
both  suits,  but  the  later  authorities  hold  that 
the  change  in  the  situation  of  the  parties 
makes  no  difference.  Thus  it  was  held  in 
Altman  v.  Altman,  12  Pa.  St  246,  "that  pro- 
ceedings in  ejectment  will  be  stayed  until 
the  costs  of  a  former  ejectment  suit  are  paid, 
when  the  present  plaintiff  was  one  of  the 
defendants  in  the  former  suit."  The  direct 
question  arose  in  the  case  cited  from  12  Pa. 
St.  246,  supra,  and  we  agree  in  the  conclu- 
sion of  that  court,  that  there  is  no  reason 
why  a  distinction  should  be  made.  See,  also, 
Jackson  v.  Edwards,  1  Cow.  138,  139;  Sears 
T.  Jackson,  11  N.  J.  Eq.  46,  and  authorities 
cited;  5  Enc.  PI.  &  Prac.  259.  260;  Ez  parte 
Shear,  92  Ala.  596,  8  South.  792.  The  rule 
nisi  win  be  made  absolute,  and  peremptory 
mandamus  awarded. 


(117    Ala.    176) 

HOWSEB  V.  STATE. 

(Supreme  Court  of  Alabama.     June  7,  1898.) 

Hoo  Killi9o~Criminal  Liabilitt— Circumstan- 
tial EyiDBNOB— Conspiraot^Instructiomb. 

1.  Where  the  only  evidence  as  to  defendant's 
connection  with  the  offense  of  unlawfully  killing 
a  hog  was  circumstantial,  and  the  evidence 
for  the  state  tended  to  show  a  conspiracy  on  the 
part  of  defendant  and  others  to  kill  hogs  belong- 
mg  to  a  certain  person,  it  was  error  to  refuse  to 
instruct  that  defendant  was  not  chargeable 
with  anything  which  any  other  one  named  in 
the  indictment  may  have  done,  unless  he  ad- 
vised, aided,  or  abetted  others  in  the  commission 
of  the  offense,  intending  at  the  time  to  aid  or 
encourage  the  commission  of  the  offense. 


2.  It  was  error  to  refuse  to  instruct  that 
though  defendant  and  another  threw  the  hog  in 
controversy  over  the  fence  some  time  between 
10  and  12  o'clock  of  the  day  on  which  the  hog 
was  found  dead,  and  the  hog  was  dead  at  the 
time  it  was  thrown  over  the  fence,  defendant's 
participation  in  such  action  would  not  consti- 
tute him  guilty  of  the  offense  charged,  unless  he 
had  before  that  time  killed  the  hog,  or  assisted 
in  killing  it,  or  aided  or  abetted,  counseled  or 
encouraged,  some  one  or  more  in  killing  the  hog. 

Appeal  from  city  court  of  Bridgeport;  S. 
W.  Tate,  Judge. 

William  Howser  was  convicted  for  unlaw- 
fully killing  a  hog,  and  he  appeals.  Revers- 
ed. 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following,  among  other,  writ- 
ten charges,  and  separately  excepted  to  the 
court's  retusal  to  give  each  of  them  as  ask- 
ed: (2)  "The  court  charges  the  Jury  that,  al- 
though the  defendant  stands  indicted  with 
others,  he  Is  not  chargeable  with  anything 
which  any  other  one  named  in  the  indict- 
ment may  have  done,  unless  he  advised, 
aided,  or  abetted  others  in  the  commission 
of  the  offense,  intending  at  the  time,  by  his 
word  or  act,  to  aid  or  encourage  the  commis- 
sion of  the  offense."  (4)  "Even  though  the 
jury  should  believe  that  Thomas  Howser  and 
William  Howser  threw  the  hog  in  controver- 
sy over  the  fence  some  time  between  10 
and  12  o'clock  of  the  day  on  which  the  hog 
was  found  dead,  and  the  hog  was  dead  at 
the  time  it  was  thrown  over  the  fence,  the 
defendant's  participation  in  the  act  of 
throwing  the  hog  over  the  fence  would  not 
constitute  him  guilty  of  the  offense  charged 
in  this  case,  unless  the  jury  believe  beyond 
a  reasonable  doubt  that  he  had  before  that 
time  killed  the  hog,  or  assisted  in  killing  it,  or 
aided  or  abetted,  counseled  or  encouraged, 
some  one  or  more  in  killing  the  hog." 

J.  E.  Brown,  for  appellant.  Wm.  0.  Fitts, 
Atty.  Gen.,  for  the  State. 

BRICKELL,  C.  J^  The  indictment  was 
founded  on  the  statute  (Gr.  Code  1886,  8 
3870)  directed  against  the  unlawful  killing 
or  disabling  or  injuring  certain  domestic  ani- 
mals. The  evidence  adduced  on  the  trial 
of  the  case,  tending  to  connect  the  defendant 
with  the  commission  of  the  offense  charged, 
was  purely  circumstantial.  There  was  a 
tendency  of  a  part  of  the  evidence  for  the 
state  to  show  that  there  was  a  conspiracy  on 
the  part  of  the  defendant  and  others  to  kill 
hogs  belonging  to  the  witness  Green,  or  at 
least  that  the  defendant  was  an  aider  or 
abettor  In  the  killing.  The  charges  request- 
ed by  the  defendant,  and  refused  by  the 
court,  were  directed  to  this  phase  of  the 
case.  When  taken  in  connection  with  the 
evidence  disclosed  upon  the  trial,  as  shown 
in  the  bill  of  exceptions,  the  second  and 
fourth  charges  asserted  correct  propositions 
of  law,  and  should  have  been  given.  State 
V.  Tally,  102  Ala.  25,  15  South.  722;  Grif- 
fith V.  State,  90  Ala.  ^^,8^  f  o^^^^gT^cj^ 
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dan  V.  State,  79  Ala.  9;  TIdweU  ▼.  State,  70 
Ala.  33. 

The  ruling  upon  the  evidence  to  which  an 
exception  was  reserved  could  not  have  been 
of  prejudice  to  the  defendant,  since  the  only 
question  to  which  the  objection  was  sus- 
tained was  afterwards  answered  by  the  de- 
fendant himself,  when  examined  as  a  wit- 
ness.  Reversed  and  remanded. 


(U7  Ala.  162) 

GASTON  T.  STATE. 

(Supreme  Court  of  Alabama.    May  18,  1898.) 

Special  JcDGB—AppoisTMBNT—riHooTiwo  on  Pub- 
lic Road — Evidbncb— Appeal. 

1.  A  second  special  judge  may  properly  be 
appointed  by  the  clerk,  where  the  special  judge 
declines  to  try  a  defendant,  on  the  ground 
that  his  law  partner  bad  previously  prosecuted 
him  before  another  tribunal. 

2.  Code  1896,  §  6354,  provides  for  the  pun- 
ishment of  a  person  shooting  a  gun  along  or 
across  a  public  road.  Hdd^  that  the  street  and 
sidewalks  of  an  incorporated  town  or  city  are 
public  roads,  within  the  meaning  of  the  stat- 
ute. 

3.  Proof  that  a  shot  was  fired  by  defendant 
only  across  a  part  of  the  street  or  sidewalk  is 
sufficient  to  sustain  a  conviction  for  shooting 
across  a  public  road,  under  Code  1896,  ft  5354. 

4.  Defendant,  charged  with  shooting  a  gun 
across  a  public  road,  claimed  that  he  did  not 
know  that  the  gun  was  loaded,  and  that  it  was 
accidental.  Held  that,  if  he  was  negligent  in 
not  ascertaining  its  condition,  he  might  prop- 
erly be  convicted. 

5.  Where  defendant  shot  across  a  public  road, 
the  shot  passing  through  a  window  and  mutilat- 
ing a  political  engraving,  evidence  of  defend- 
ant's acts  and  declarations  at  the  time  are  com- 
petent to  show  whether  the  act  was  intentional 
or  an  accident. 

6.  A  conviction  will  not  be  reversed  for  the 
erroneous  introduction  of  irrelevant  evidence 
which  is  without  prejudice. 

Appeal  from  circuit  court,  Madison  county; 
Ephralm  H.  Foster,  Special  Judge. 

William  Gaston  was  convicted  of  shooting 
a  gun  across  a  public  road,  and  he  appeals. 
Affirmed. 

When  the  cause  was  called  for  trial,  John 
H.  Sheffey,  Esq.,  was  on  the  bench  presid- 
ing, Instead  of  the  regular  judge,  Hon.  H.  C. 
Speake,  who  was  unable  to  preside  by  rea- 
son of  sickness.  John  H.  Sheffey,  Esq.,  was 
regularly  appointed  special  judge  by  the  gov- 
ernor, under  and  by  virtue  of  the  authority 
conferred  by  the  act  of  the  general  assembly 
approved  February  18,  1895  (Acts  1894-95,  p. 
1135).  Upon  the  cause  being  called,  Special 
Judge  Sheffey  made  the  following  statement 
from  the  bench:  "Gentlemen:  I  am  in- 
competent to  try  this  case,  because  my  part- 
ner, Gapt.  Humes,  prosecuted  this  defendant 
before  the  mayor  of  HuntsvlUe,  in  the  case 
of  the  mayor  and  aldermen  of  the  city  of 
HuntsvUle  against  this  same  defendant,  and 
I  know  as  a  fact  that  the  prosecution  before 
the  mayor  was  for  the  same  act  the  defend- 
ant is  prosecuted  for  In  this  case.  So,  If 
you  gentlemen  cannot  agree  on  a  judge  to 
try  this  case,  the  clerk  of  the  court  will  ap- 


point a  Judge."  Thereupon  the  defendant, 
through  his  counsel,  declined  to  agree  to  the 
appoJlntment  of  a  judge,  and  contended  that 
Special  Judge  Sheffey  was  competent  to  try 
the  case,  and  objected  to  tt^e  appointment  of 
another  special  judge.  Against  his  objection 
the  clerk  of  the  court  appointed  E.  H.  Foster, 
Esq.,  an  attorney  of  the  court,  to  try  the 
case,  as  special  judge.  To  each  of  the  steps 
in  the  appointment  of  B.  H.  Foster,  Esq.,  as 
special  judge,  the  defendant  separately  ex- 
cepted. Upon  E.  H.  Foster  taking  the  bench, 
the  defendant  filed  two  pleas  to  the  jurisdic- 
tion of  the  court,  the  grounds  of  which  were 
that  Special  Judge  Sheffey  was  competent 
to  try  the  case,  and  that  E.  H.  Foster  should 
not  have  been  appointed.  Each  of  these 
pleas  were  overruled.  Judge  Foster  holding 
that  he  had  jurisdiction  to  try  the  case,  and 
to  each  of  these  rulings  the  defendant  sep- 
arately excepted. 

Upon  the  Introduction  of  one  Eugene  Gill 
as  a  witness  for  the  state,  he  testified  that 
the  defendant,  when  he  fired  the  gun,  was 
standing  on  the  sidewalk  near  the  Huntsville 
Hotel,  in  the  city  of  HuntsvlUe;  that  he 
fired  towards  the  window  in  the  hotel.  The 
witness  was  then  examined  in  rebuttal  by  the 
solicitor,  and  stated  that  the  street  In  front 
of  the  Huntsville  Hotel,  and  in  which  the 
shooting  took  place,  was  50  or  60  feet  wide, 
including  sidewalk.  The  solicitor  then  asked 
the  witness  this  question:  ''What  did  the 
bullet  go  through?"  To  this  question  the 
defendant  objected,  on  the  ground  that  it 
called  for  irrelevant,  illegal,  and  immaterial 
evidence.  The  court  overruled  the  objection, 
and  the  defendant  duly  excepted.  The  wit- 
ness answered:  "It  went  through  a  plate- 
glass  window  and  a  picture  of  William  J. 
Bryan  which  was  in  the  wIndoV."  To  this 
answer  the  defendant  objected,  and  moved 
the  court  to  exclude  same  from  the  jury,  be- 
cause it  was  immaterial  and  Irrelevant  where 
the  bullet  went  or  what  it  went  through. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  The  defendant 
then  moved  the  court  to  exclude  from  the  jury 
all  of  that  part  of  the  witness'  answer  which 
referred  to  Mr.  Bryan's  picture  being  In  the 
window,  upon  the  ground  that  the  same  was 
Irrelevant  and  Immaterial,  and  calculated  to 
prejudice  the  jury  against  the  defendant 
The  court  overruled  the  motion,  add  allowed 
the  evidence  to  go  to  the  jury,  and  defendant 
duly  excepted. 

One  Bob  Jones  was  Introduced  as  a  witness 
for  the  state,  and  testified  that  he  heard  a 
gun  fired  on  the  night  referred  to,  and  saw  a 
hole  in  the  window  of  the  hotel.  The  so- 
licitor then  asked  the  witness  this  question: 
"What  sore  of  hole  was  in  the  window  and 
how  large  was  it?"  To  this  question  the 
defendant  objected  because  it  called  for  ir- 
relevant, Illegal,  and  hnmaterlal  evidence. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  The  witness  then 
answered  that  It  ma^g^.^^oj^ni^^hp^^^^ 
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large  as  his  thumb.  The  defendant  objected 
to  this  evidence,  and  moved  the  court  to  ex- 
clude the  same  from  the  jury,  because  It 
was  irrelevant  and  immaterial.  The  court 
overruled  the  motion,  and  allowed  the  same 
to  go  to  the  jury,  and  defendant  duly  except- 
ed. The  solicitor  then  asked  the  witness  this 
question:  "What  kind  of  window  was  it?" 
To  this  question  the  defendant  objected,  be- 
cause it  called  for  irrelevant  and  immaterial 
testimony.  The  court  overruled  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
witness  then  answered:  "It  was  a  thick 
French  plate-glass  window.**  To  this  answer 
the  defendant  also  objected,  and  moved  the 
court  to  exclude  same  from  the  jury.  The 
court  overruled  the  motion  and  objection,  and 
allowed  the  answer  to  go  to  the  jury,  and  de- 
fendant duly  excepted. 

The  defendant,  as  a  witness  in  his  awn 
behalf,  testified  that  the  gun  which  was  fired 
was  a  22-caliber  target  rifle;  that  he  did 
not  know  it  was  loaded  at  the  time  it  was 
fired;  that  a  short  time  before  he  had  the 
rifle,  and  that  its  owner  had  tried  to  extract 
an  exploded  shell  from  it,  and  that  'when 
he  took  the  gun  from  the  owner  in  front  of 
the  hotel,  standing  on  the  sidewalk,  he  did 
not  know  that  it  had  been  reloaded;  that  he 
snapped  the  gun,  and  it  flred.  On  cross-ex- 
amination, the  solicitor  asked  the  witness  this 
question:  "When  you  fired  the  gun,  didn't 
you  say,  'There  is  old  Bryan's  picture,  and 
I  will  just  shoot  his  eye  out,  damn  him/  and 
aimed  at  him,  and  hit  him?"  To  this  ques- 
tion the  defendant  objected,  because  it  called 
for  irrelevant  and  immaterial  evidence.  The 
court  overruled  the  objection,  and  defendant 
duly  excepted.  The  witness  said  that  he 
never  said  anything  about  Mr.  Bryan,  and 
that  he  did  not  curse.  The  defendant  ob- 
jected to  the  answer,  also,  for  the  same  rea- 
son he  objected  to  the  question,  and  moved 
the  court  to  exclude  it  from  the  jury.  The 
court  overruled  the  objection  and  motion,  and 
allowed  the  answer  to  go  to  the  jury,  and  the 
defendant  duly  excepted. 

There  were  other  witnesses  for  the  defend- 
ant whose  evidence  corroborated  his  testi- 
mony as  to  his  having  had  a  gun  a  short 
time  before  it  was  fired,  and  trying  to  ex- 
tract an  exploded  shell  from  It 

The  state  Introduced  a  witness  who.  In  an- 
swer to  the  question  which  was  asked  and 
answered,  against  the  objection  and  excep- 
tion of  the  defendant,  testified  that,  at  the 
time  the  rifie  was  fired,  he  heard  the  defend- 
ant mention  the  name  of  Bryan  with  an 
oath,  and  saw  him  take  the  rifle  down  from 
his  shoulder,  which  he  was  pointing  towards 
Mr.  Bryan's  picture. 

The  court,  in  its  general  charge,  instructed 
the  jury,  among  other  things,  as  follows: 
(1)  "If  you  find  that  the  gun  was  flred  along 
or  across  a  street  in  an  Incorporated  city  or 
town,  then  that  is  a  public  road,  within  the 
meaning  of  the  statute."  (2)  "The  mere  fact 
that  the  defendant  did  not  know  the  gun 


was  loaded  does  not  show  that  it  was  acci- 
dental, if  he  }iandled  it  in  a  negligent  way." 
To  each  of  these  portions  of  the  court's  gen- 
eral charge  the  defendant  separately  except- 
ed. The  defendant  also  separately  excepted 
to  the  court's  refusal  to  give  each  of  the  fol- 
lowing charges  requested  by  him:  (1)  "If 
the  jury  believe  the  evidence  In  this  case, 
they  must  find  the  defendant  not  guilty." 
(5)  "A  street,  in  an  Incorporated  city  or  town 
is  not  a  public  road,  within  the  meaning  of 
the  statute  under  which  defendant  is  in- 
dicted." (6)  "A  sidewalk  on  one  of  the 
streets  of  an  incorporated  city  or  town  is 
not  a  public  road,  within  the  statute  under 
which  the  defendant  is  Indicted."  (8)  "If 
the  jury  find  from  the  evidence  that  the  gun 
had  had  an  exploded  cartridge  shell  in  it  on 
the  night  the  defendant  flred  it,  and  before 
he  did  flre  it,  and  this  fact  was  known  to 
the  defendant,  and  that  he  had  been  trying 
to  get  the  shell  out  and  could'  not  do  so,  and 
the  shell  had  afterwards  been  gotten  out 
by  some  one  else  without  defendant's  knowl- 
edge, and  the  defendant  presented  the  grnn 
and  pulled  the  trigger,  thinking  the  exploded 
shell  was  still  in  the  gun,  and  not  know- 
ing it  had  been  taken  out,  and  the  gun  load- 
ed, then  your  verdict  must  be  not  guilty." 
(9)  "The  gun  must  have  been  flred  by  the 
defendant  intentionally.  If  he  did  not  know 
the  gun  was  loaded,  your  verdict  must  be  not 
guilty." 

S.  S.  Pleasants  and  W.  D.  Taylor,  for  appe- 
lant  Wm.  0.  Fitts,  Atty.  Gen.,  for  the  State. 

McCXELLAN,  J.  We  entertain  no  doubt 
that  the  recusation  of  the  special  judge,  on 
the  ground  that  his  partner  in  the  practice 
of  law  had  prosecuted  the  defendant  for  the 
act  charged  in  this  Indictment  as  a  violation 
of  a  municipal  ordinance,  was  proper  and 
legal,  and  that  the  appointment  by  the  clerk 
of  a  special  judge  was  in  all  respects  regular. 

It  is  clear,  too,  we  think,  that  a  street  of 
an  Incorporated  town  or  city  is  a  public  road, 
within  the  language  and  Intent  of  section 
5354  of  the  Code  of  1896,  and  the  sidewalks 
of  such  street— that  part  of  it  used  by  pedes- 
trians—are as  much  a  part  of  the  road  as 
the  space  between  the  sidewalks,— that  part 
used  for  the  passage  of  vehicles  and  beasts 
of  burden.  Under  the  statute,  it  is  no  more 
essential  to  guilt  that  one  charged  with 
shooting  across  the  road  should  shoot  en- 
tirely across  it,  from  side  line  to  side  line, 
than  It  is  that  one  charged  with  shooting 
along  the  road  should  shoot  entirely  along  it 
from  end  to  end.  Hence  it  is  of  no  avail  to 
the  defendant  In  this  case  that  his  missile 
passed  only  across  a  part  of  the  sidewalk  of 
a  street 

On  the  trial  In  this  case  the  fact  that  de- 
fendant did  flre  a  gun  across  a  part  of  the 
sidewalk  of  a  public  street  In  the  city  of 
Huntsville,  the  ball  passing  through  a  win- 
dow  of  an  adjacent^lniildii^.^.^^^<jnly 
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proved  by  disinterested  witnesses,  but  was 
admitted  by  the  defendant  himself.  The 
only  defense  attempted  was  that  the  defend- 
ant did  not  suppose  the  gun  was  loaded,  as 
he  had  seen  It  on  the  previous  evening,  when 
it  had  an  exploded  shell  so  fastened  in  the 
barrel  that  he  and  others  were  at  that  time 
unable  to  extract  it  Notwithstanding  this 
supposition  on  his  part,  he  might  still  be 
guilty  as  charged,  If  he  was  negligent  In 
respect  of  ascertaining  the  condition  of  the 
gun  at  the  time  he  presented  it  and  pulled 
the  trigger.  And  this  whole  matter  was 
properly  submitted  to  the  Jury  on  the  as- 
sumption that  they  might  find  that  the  de- 
fendant entertained  the  supposition  in  ques- 
tion. But  even  that  was  an  open  question, 
for  there  was  evidence  tending  to  show  that 
the  gun  was  purposely  discharged  at  and  to 
mutilate  a  picture  which  was  In  the  window. 
And  this  question,  too,  we  assume  was  prop- 
erly submitted  to  the  Jury.  On  this  Inquiry, 
it  was  entirely  proper  to  show  declarations 
of  defendant  as  to  his  purpose  to  mutilate 
the  picture,  his  reference  to  it  as  that  of  a 
particular  individual,  then  and  now  much 
in  the  public  mind,  and  exciting  strong  an- 
tagonisms along  with  strong  partisanship; 
and  as  showing  the  purpose  to  mutilate,  and 
hence  the  purpose  to  shoot,  it  was  competent, 
obviously,  to  show  the  fact  of  mutilation,— 
that  the  bullet  passed  through  the  picture. 
So  far  no  error  was  committed.  And  be- 
yond this  no  testimony  adduced  bore  at  all 
on  the  question  of  the  defendant's  guilt 
There  was  other  testimony  received  going  to 
show  that  the  bullet  made  a  large  hole 
through  the  picture,  and  through  the  glass  of 
the  window  onto  which  the  picture  was 
posted  or  placed,  and  that  this  was  French 
plate  glass.  We  may  concede  that  this  fur- 
ther testimony  was  hrrelevant,  and  that  the 
court  erred  in  allowing  it  to  go  to  the  Jury. 
But  as  this  evidence  had  no  bearing  upon 
the  question  of  the  guilt  or  innocence  of  the 
defendant,  but  went  merely  In  aggravation 
of  the  offense,  and  as  it  manifestly  had  no 
effect  in  that  direction  upon  the  Jury,  since 
they  assessed  the  lowest  punishment  possible 
under  the  statute,  it  is  at  once  clear  that 
the  error  complained  of  In  this  connection 
was  without  injury  to  the  defendant,  and  it 
cannot,  therefore,  be  availed  of  to  reverse  the 
Judgment  Code  1896,  §  4333.  The  Judg- 
ment of  the  circuit  court  must  be  affirmed. 


(117  Ala.  672) 

POSTAL  TEL.  CABLE  00.  v.  FORD. 
(Supreme  Court  of  Alabama.     June  1,  1898.) 
Telegraph  Compamt— Nbolioenoe  in  Transmis- 
sion—Rights OP  Sendee. 

1.  The  sendee  of  a  telegram  cannot  recover  ez 
contractu  for  negligence  in  its  transmission, 
without  proving  a  contract  with  the  telegraph 
company  to  which  he  is  a  party  or  privy. 

2.  M.  delivered  a  telegram  to  defendant,  to 
be  transmitted  to  plaintiff.  It  was  sent  in  pur- 
suance of  an  agreement  between  M.  and  plain- 
tiff that,  if  plaintiff  was  to  receive  certain  em- 


ployment, M.  would  telegraph  him.  Hdd,  that 
plamtiff  was  neither  a  privy  nor  a  party  to  the 
contract  for  its  transmission,  and  could  not  re- 
cover ex  contractu  for  defendant's  failure  to 
deliver  it 

3.  The  sendee  of  a  telegram  does  not  become 
a  party  or  privy  to  the  agreement  for  its  trans- 
mission by  the  fact  that  he  will  be  benefited  by 
its  delivery. 

Appeal  from  city  court  of  Montgomery; 
John  G.  Winter,  Judge. 

Action  by  D.  W.  Ford  against  the  Postal 
Telegraph  Cable  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Beversed. 

J.  M.  Fali^ner  and  Bay  Bushton,  for  appel- 
lant   Graham  &  Steiner,  for  appellee. 

BBICKELL,  C.  J.  This  is  an  action,  by 
the  sendee  of  a  telegram  against  the  tele- 
graph company,  to  recover  damages  result- 
ing from  failure  to  promptly  deliver  the  tele- 
gram at  the  address  designated  by  the  send- 
er. It  is  an  action  ex  contractu,  for  breach 
of  the  contract  alleged  to  have  been  made 
by  the  telegraph  company  with  the  sender 
'*for  the  benefit  and  as  the  agent  of  plain- 
tiff"; not  ex  delicto,  for  breach  of  duty  grow- 
ing out  of  the  contract  or  otherwise  arising. 
Wilkinson  v.  Moseley,  18  Ala.  288;  Insurance 
Co.  V.  Bandall,  74  Ala.  170.  In  Telegraph  Co.  v. 
Adair  (Ala.)  22  South.  73,  it  is  said:  "In  the 
cases  decided  by  this  court  in  which  the 
sendee  of  the  telegram  was  plaintiff,  the 
complaint  showed  that  the  plaintiff,  either 
directly  or  per  allum,  was  a  party  to  the 
contract;  and  the  opinions  seem  to  concede 
the  proposition  that  If  such  relationship  did 
not  exist  an  action  for  the  breach  of  the 
contract  could  not  be  maintained  by  the  sen- 
dee." The  right  of  the  sendee  to  maintain 
an  action  for  damages  against  the  telegraph 
company  for  failure  to  deliver  the  message, 
or  for  error  in  the  message  delivered,  has 
been  frequently  before  the  courts.  In  Eng- 
land it  is  held  that  the  sendee,  in  the  absence 
of  such  facts  as  make  him  a  party  or  privy 
to  the  contract  has  no  right  of  action  against 
the  telegraph  company.  Playford  v.  Tele- 
graph Co.,  L.  B.  4  Q.  B.  706;  s.  c  Allen,  TeL 
Cas.  437;  Dickson  v.  Telegraph  Co.,  2  a  P. 
Div.  62;  s.  c.  3  0.  P.  Dlv.  1;  Gray,  Com. 
Tel.  S  65.  In  thus  holding,  the  English  courU 
apply  to  telegraph  cases  the  principle  estab- 
lished by  them,  that  no  cause  of  action 
arises  in  favor  of  a  stranger  to  a  contract 
because  of  a  breach  of  duty  growing  out  of 
the  contract  Wlnterbottom  v,  Wright  10 
Mees.  &  W.  107.  In  this  country  there  is  a 
lack  of  harmony  both  in  the  conclusions 
reached  by  different  courts,  and  in  the  rea- 
soning upon  which  the  conclusions  are  bas- 
ed. Gray,  Com.  TeL  {  65  et  seq.,  and  au- 
thorities cited;  Pepper  v.  Telegraph  Co.,  87 
Tenn.  554,  11  S.  W.  783,  and  10  Am.  St  Bep. 
699;  Shlngleur  v.  Telegraph  Co.,  72  Miss. 
1030,  18  South.  425;  s.  c.  48  Am.  St  Bep. 
604,  and  notes.  Whether  the  sendee  has  or 
has  not  the  right  to  recover  in  tort  for  fail- 
ure to  deliver  a  telegram,  or  for  delay  in  its 
Digitized  by  VjicJ^JV  LC 


Ala.) 


POSTAL  TEL.  CABLE  CO.  v.  FORD. 


685 


delivery,  without  aTerrlng  or  proving  a  con- 
tract to  which  he  is  a  party  or  privy,  it  is 
clear,  upon  principle,— and  the  proposition  is 
supported  by  the  former  decisions  of  this 
court,  and  by  the  decisions  of  courts  of  other 
Jurisdictions,— that,  without  such  averment 
and  proof,  he  cannot  recover  when  his  ac- 
tion is  based  upon  contract,  and  seeks  dam- 
ages resulting  from  its  breach.  Telegraph 
Co.  V.  Adair  (Ala.)  22  South.  73,  and  cases 
there  cited;  Shingleur  v.  Telegraph  Co.,  72 
Miss.  1030,  18  South.  425,  and  48  Am.  St 
Rep.  604;  Telegraph  Co.  v.  Dubois,  128  111. 
248,  21  N.  E.  4,  and  15  Am.  St.  Rep.  109; 
Gray,  Com.  TeL  §S  74,  75. 

Having  reached  the  conclusion,  as  above 
stated,  that  the.  present  action  is  ex  contrac- 
tu, it  becomes  necessary  to  consider  whether 
the  evidence  discloses  such  a  relation  be- 
tween the  telegraph  company  and  the  sendee 
of  the  message  as  gives  a  right  of  action  in  the 
latter.  The  tendency  of  the  evidence  intro- 
duced on  the  trial  is  that,  at  the  time  the  mes- 
sage was  delivered  to  the  telegraph  company 
at  Mobile,  one  McLean  was  a  member  of  the 
general  council  of  the  cityof  Mobile,  and  chair- 
man of  a  committee  having  in  charge  the 
paving  of  a  certain  street;  that  the  plaintiff, 
who  was  then  in  Montgomery,  was  a  civil 
engineer,  having  experience  in  superintend- 
ing the  laying  of  pavements  of  the  kind  con- 
templated to  be  laid  in  the  city  of  Mobile; 
that,  previous  to  the  sending  of  the  tele- 
gram, McTiean,  representing  the  city  of  Mo- 
bile, had  had  negotiations  with  the  plaintiff 
looking  to  the  employment  of  plaintiff  to 
supervise  the  laying  of  the  pavement;  that 
they  had  agreed  upon  the  price  to  be  paid 
plaintiff  if  his  services  were  needed;  and 
that  the  telegram  in  controversy  was  sent 
by  McLean  to  plaintiff  in  pursuance  of  an 
imderstanding  had  between  them  to  the  ef- 
fect that  McLean  was  to  notify  plaintiff  if 
he  decided  to  employ  him.  The  telegram 
read:  "If  possible,  come  to  Mobile  to-night 
If  not  come  on  next  train.  Wire  answer." 
McLean  and  plaintiff  both  were  examined  as 
witnesses  on  the  trial.  The  plaintiff  is  silent 
as  to  whether  McLean  acted  as  his  agent  in 
sending  the  telegram;  and  McLean  says: 
"Mr.  Ford  never  appointed  me  his  agent;" 
and  again,  in  answer  to  another  question: 
"I  sent  the  telegram  to  Mr.  Ford  himself. 
The  telegram  was  a  notice  of  a  consumma- 
tion of  an  agreement  which  I  had  made  with 
him  to  send  him  a  telegram  if  I  decided  to 
employ  him.  I  sent  the  telegram  to  him  for 
his  benefit,  and  for  the  benefit  of  the  city  of 
Mobile,  who  had  authorized  me  to  employ  a 
competent  man."  In  answer  to  another  in- 
terrogatory he  says:  "When  I  returned  to 
Mobile,  I  decided  to  employ  Mr.  Ford,  and 
wired  him."  We  here  find  an  express  nega- 
tion that  plaintiff  ever  employed  McLean  as 
his  agent;  and  the  relation  of  principal  and 
agent  does  not  spring,  as  a  matter  of  law, 
from  the  facts  stated.  McLean  was  acting 
for  the  city  of  Mobile,  not  for  the  plaintiff, 


both  in  his  efforts  to  employ  plaintiff,  and 
in  sending  the  telegram.  His  purpose  was 
to  secure  the  services  of  the  plaintiff  for  the 
city  of  Mobile,  and  in  effectuating  this  pur- 
pose he  sent  the  telegram.  While  the  lan- 
guage used  by  him  in  expressing  the  rea- 
son for  sending  the  telegram  is  somewhat 
obscure,  it  is  manifest  (especially  when  con- 
strued in  the  light  of  other  evidence)  that 
his  meaning  is  that  he  had  told  plaintiff,  in 
their  previous  negotiations,  that  if  the  city 
gave  him  the  employment  he  would  wire 
him,  and  in  pursuance  of  this  promise  he 
sent  the  telegram.  Bearing  in  mind  that  Mc- 
Lean was  still  the  representative  of  the  city 
of  Mobile,  the  telegram  was  merely  the  giv- 
ing of  notice  by  one  party  to  a  negotiation  to 
the  other  that  the  contract  which  had  been 
the  subject  of  the  negotiation  would  be 
made.  If  McLean  had  been  acting  for,  him- 
self. Instead  of  the  city  of  Mobile,  it  is  clear 
he  could  not  have  been,  in  any  sense,  consid- 
ered the  agent  of  plaintiff  in  sending  the 
message.  The  mere  fact  that  he  was  acting 
as  the  agent  or  representative  of  the  city 
cannot  change  his  relation  to  the  plaintiff. 
True,  McLean  testified  that  he  sent  the  tele- 
gram to  plaintiff  for  his  benefit,  and  for  the 
benefit  of  the  city  of  Mobile;  but  in  the  first 
place,  the  witness  merely  testifies  to  a  con- 
clusion of  law,  and,  in  the  second  place,  it 
is  manifest  from  his  whole  testimony  that 
the  benefit  to  the  plaintiff  contemplated  by 
the  witness  was  wholly  secondary,  and  in- 
cidental to  the  benefit  he  Intended,  when  he 
sent  the  message,  the  city  of  Mobile,  his 
principal,  should  receive  from  the  services 
of  plaintiff.  The  mere  fact  that  the  con- 
tract, if  made,  and  therefore  the  telegram, 
would  have  resulted  in  benefit  to  plaintiff, 
in  that  it  would  have  yielded  him  lucrative 
employment  neither  makes  hhn  a  party  or 
privy  to  the  agreement  made  with  the  de- 
fendant for  the  transmission  and  delivery  of 
the  telegram,  nor  gives  him  such  an  interest 
therein  as  would  justify  a  recovery  In  this 
case. 

Discussing  the  right  of  the  sender  to  sue 
in  such  cases.  Gray,  In  his  work  on  Com- 
munication by  Telegraph  (section  67),  says: 
"It  is  clear  that  the  mere  fact  that  a  third 
person  will  be  benefited  by  the  performance 
of  a  contract  gives  him,  irrespective  of  the 
degree  that  he  will  be  benefited  by  it,  no 
right  to  sue  for  a  breach  of  that  contract. 
To  give  him  the  right  to  sue  for  a  breach 
of  contract,  the  contract  itself  must  be  made 
for  his  benefit  The  difference  between  two 
such  contracts  is  the  difference  in  the  mo- 
tives of  their  formation.  The  motive  for  the 
formation  of  one  contract  is  the  benefit 
which  the  party  to  the  contract  will  derive 
from  the  performance  of  that  contract  The 
motive  for  the  formation  of  the  other  is  the 
benefit  which  the  third  person  will  derive 
from  the  performance  of  that  contract.  The 
benefit  to  the  third  person  is  the  accidental 
consequence  of  one  contract  It  is  the  cause 
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of  the  other.**  Again,  In  the  same  section,  It 
Is  said:  *1t  may  be  hazarded  that  the  right 
of  the  person  to  whom  a  message  Is  directed 
to  sue  as  beneficiary  for  a  breach  of  the  con* 
tract  to  communicate  that  message— a  con- 
tract to  which  he  Is  not  a  party— will,  when 
It  Is  admitted  at  all,  be  restricted  to  the 
comparatively  small  class  of  cases  In  which 
a  person  who  employs  a  telegraph  company 
to  communicate  a  message  does  so  solely  to 
benefit  the  person  to  whom  the  message  is 
directed;  for,  when  the  person  who  employs 
a  telegraph  company  to  communicate  a  mes- 
sage does  so  to  benefit  himself,  there  Is  no 
ground  for  the  Imputation  that  he  intends  to 
part  with  his  right  of  action  for  a  breach  of 
the  contract."  Telegraph  Co.  v.  Dubois,  128 
ni.  248,  21  N.  E.  4,  and  15  Am.  St  Rep.  109. 
The  testimony  failing  to  sustain  this  essen- 
tial averment  of  the  complaint^  the  court  be- 
low should  have  given  the  general  charge  re- 
quested by  the  defendant.  This  conclusion 
renders  It  unnecessary  to  consider  the  other 
questions  raised  by  the  assignments  of  er- 
ror.   Reversed  and  remanded. 


/i20  Ala.  71) 

GREENWOOD  v.  WARREN  et  al. 
(Supreme  Court  of  Alal)ama.     June  2,  1898.) 

lf.^UITT— COXMENCBMENT  OT  SuiT— ReS  JUDICATA. 

1.  Under  Code  1886,  §  3420,  providing  that 
die  filing  of  the  bill  is  the  commencement  of 
the  suit,  if  prosecuted,  a  suit  is  commenced  on 
the  date  of  the  filing  of  the  bill,  even  though  no 
subpoena  be  issued  thereon  until  later. 

2.  A  bill  by  an  heir  to  cancel  a  mortgage 
averred  that  it  was  without  consideration,  and 
defendant  had  obtained  it  from  testatrix  by 
fraud  and  the  use  of  undue  Influence;  that  while 
executor  of  the  mortgagor  he  had  foreclosed  it, 
and  purchased  the  property  at  the  sale.  De- 
fendant pleaded  res  judicata  by  the  settlement 
of  the  estate  and  the  final  decree  of  the  probate 
court,  without  showing  that  the  matter  of  the 
mortgage  and  sale  was  involved.  Hdd,  that  the 
plea  was  InsufScient. 

Appeal  from  chancery  court,  Macon  coun- 
vy;  Jere  N.  Williams,  Chancellor. 

BUI  in  equity  by  J.  0.  Greenwood  against 
•7.  S.  Warren  and  others.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.    Reversed, 

W.  W.  Pearson,  for  appellant  Watts  & 
Troy,  for  appellees. 

BRICKELL,  C.  J.  This  is  an  appeal  from 
a  decree  of  the  chancery  court  dismissing 
an  original  bill,  and  the  questions  Involved 
are  dependent  on  the  sufilclency  and  proof 
of  pleas  interposed  by  the  respondent  War- 
ren, one  of  the  appellees.  The  bill  which 
was  filed  by  the  appellant  alleges:  That  Mrs. 
Greenwood,  the  mother  of  the  appellant,  died 
in  July,  1891,  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  lil 
and  by  the  court  of  probate  of  Macon  coun- 
ty. That  the  appellee  Warren,  who  was 
the  son-in-law  of  the  deceased,  was  nominat- 
ed executor  without  bond  of  the  will,  and 
duly  qualified  as  such,  and  took  charge  of 


the  estate  In  1891,  soon  after  the  probate  of 
the  will.  That  he  had  never  made  a  settle- 
ment of  his  administration,  but  that  pro- 
ceedings for  a  settlement  were  then  pending 
In  the  probate  court;  and  that  appellant  was 
one  of  the  legatees  under  said  will.  That  the 
said  Warren  and  his  family  were  living  with 
the  deceased  at  the  time  of  her  death,  and 
had  so  lived  with  her  for  a  number  of  years, 
and  that  for  more  than  20  years  before  the 
death  of  the  testatrix  he  had  had  the  use  of 
the  lands  and  home,  and  had  paid  nothing 
therefor;  and  that,  although  he  had  agreed 
to  provide  for  and  take  care  of  the  said  de- 
ceased during  her  life  In  consideration  of 
the  use  of  her  home  and  lands,  he  took  from 
her  a  mortgage  on  all  of  her  lands,  in  FetP 
ruary,  }890,  to  secure  an  alleged  debt  of 
$1,718,  with  interest  from  14th  February. 
1890.  That  appellant  and  the  other  chil- 
dren of  the  deceased,  who  were  intimate 
with  her,  and  who  had  constantly  discussed 
her  business  affairs  with  her,  and  who  saw 
her  every  week,  never  heard  of  this  mort- 
gage until  after  her  death,  when,  though  It 
had  been  duly  recorded.  Its  existence  was 
first  disclosed  to  them  by  said  Warren,  who 
said,  however,  he  would  not  enforce  It,*  un- 
less he  was  troubled  by  the  heirs  in  his  ad- 
ministration of  the  estate.  That  the  deceas- 
ed had  ample  means  of  her  own  to  take  care 
of  herself  all  the  time.  That  besides  her 
real  estate,  constituting,  with  her  home- 
place  and  another  tract,  more  than  600  acres, 
she  had  received  by  inheritance,  some  years 
prior  to  her  death,  large  sums  of  money 
which  she  partially  distributed  to  her  chil- 
dren; and  that  she  had  on  hand  at  her  death 
five  or  six  hundred  dollars  in  money.  That 
at  her  death  the  deceased  was  74  years  of 
age,  and  for  a  number  of  years  prior  there- 
to she  had  been  suffering  from  disease  and 
pain,  and  for  relief  therefrom  had  used  mor- 
phine and  whisky,  supplied  to  ^er  by  said 
Warren,  to  such  an  extent  as  to  destroy  in 
a  great  measure  her  mind,  and  that  she  was 
Incapable,  by  reason  of  such  mental  weak- 
ness, of  making  a  valid  contract  at  the  date 
of  said  mortgage;  and  that  the  said  Warren, 
being  the  eon-in-law  of  the  said  deceased, 
and  in  the  house  with  her,  exerted  undue  In- 
fiuence  over  the  testatrix,  to  obtain  said  mort- 
gage. That  said  Warren  was  asked  by  ap- 
pellant for  a  statement  of  the  items  making 
up  the  alleged  debt  secured  by  the  mortgage, 
and  that  he  refused  to  furnish  the  same  and 
still  refuses  to  do  so.  And  that  soon  after 
the  said  Warren  had  qualified  as  executor  of 
the  will  of  the  deceased,  and  while  so  acting, 
he  had  sold  the  lands  conveyed  by  said  mort- 
gage under  the  power  contained  in  the  in- 
strument, and  had  bought  at  his  own  sale, 
merely  bidding  the  amount  of  the  alleged 
debt,  which  was  an  Inadequate  price  for  the 
lands.  A  copy  of  the  mortgage  is  attached 
as  an  exhibit  to  the  bill,  and  it  conveys  all 
the  lands  of  the  deceased  mentioned  in  her 
wilL  The  prayer  of  the  bill  is  that  said 
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mortgage  be  declared  fraudulent,  that  the 
foreclosure  sale  be  set  aside  and  vacated,  and 
that  the  settlement  of  the  administration  of 
the  estate  be  removed  from  the  court  of  pro- 
bate into  the  court  of  chancery.  The  appel- 
lee filed  a  demurrer  to  the  bill,  assigning  nu- 
merous causey  which  was  overruled. .  He 
then  filed  five  pleas,  two  of  which  alleged  the 
want  of  necessary  parties  to  the  bill,  which 
was  obviated  by  the  introduction  of  these 
parties  by  amendment  The  remaining  pleas 
set  up  the  same  matter  of  defense,— the  pend- 
ency of  the  proceedings  in  the  court  of  pro- 
bate for  a  final  settlement,  and  the  due  pros- 
ecution of  these  proceedings  to  a  final  set- 
tlement, and  decree  thereon  rendered  on  the 
18th  day  of  July,  1883.  These  latter  pleas 
were  sustained  by  the  chancellor,  and  it  Is 
from  the  decree  sustaining  them  that  the 
appeal  is  taken. 

It  appears  that  the  bill  in  this  case  was 
sent  to  the  register  on  the  13th  July,  18d3, 
and  waa  received  and  marlced  "Filed"  by  him 
on  the  14th,  but  that  no  suxnmons  was  is- 
sued until  August  after  the  said  final  settle- 
ment The  delay  in  issuing  the  summons 
arose  from  the  fact  that  the  register  had 
been  requested  by  the  attorney  sending  the 
bill  by  mail  to  have  copied  and  attached  as 
an  exhibit  the  mortgage  mentioned  in  the 
billy  which  for  some  cause  was  not  done 
at  once,  and  for  this  reason  no  summons  was 
issued  until  the  exhibit  to  the  bill  was  at- 
tached. It  appears  further  that  the  settle- 
ment was  had  in  the  court  of  probate  in  all 
respects  as  alleged  in  the  pleas.  The  ques- 
tion for  consideration  is  whether  the  right 
to  maintain  this  bill  was  talcen  away  by  the 
proceedings  in  the  court  of  probate.  The 
doctrine  of  lis  pendens  is  not  founded  on  any 
Idea  of  constructive  notice,  but  upon  the 
public  necessity  of  preserving  property,  the 
subject  of  litigation,  to  await  the  result  of 
the  pending  suit  2  Pom.  Eq.  Jur.  U  632,  633. 
It  has  no  application  to  suits  in  personam, 
not  involving  the  title  or  right  to  charge 
particular  property.  In  such  case  it  is  well 
settled  that  the  lis  pendens  dates  from  the 
service  of  a  subpoena  or  other  process  after 
the  filing  of  the  bill,  so  that  the  court  may 
have  acquired  jurisdiction  of  {he'  defendant 
Id.  fi  634;  Banks  v.  Thompson,  75  Ala.  531; 
Goodwin  v.  McGehee,  15  Ala.  232;  Booney  v. 
Michael,  84  Ala.  585,  4  South.  421.  But,  in- 
dependent of  the  question  of  title  to  or  lien 
upon  property  involved  in  a  litigation,  with 
which  alone  lis  pendens  is  concerned,  and 
which  is  not  involved  here,  so  far  as  the 
proceedings  in  the  court  of  probate  are  con- 
cerned, the  commencement  of  a  suit  in  chan- 
cery, by  the  general  practice  as  well  as  by 
the  force  of  the  statute  itself,  is  the  filing  of 
a  bill  with  a  bona  fide  effort  to  have  process 
thereon  served.  Code  1886,  §  3420;  Growder 
V.  Moone,  52  Ala.  220.  The  statute  says 
"the  filing  of  the  bill  is  the  commencement 
of  the  suit  if  prosecuted.*'  The  suit  is  duly 
prosecuted  if  subpoena  is  issued  returnable 


to  the  next  term  of  the  court  after  the  filing 
of  the  bilL  The  delay  in  the  Issnance  of  a 
summons  by  a  press  of  business,  or  from  any 
mere  neglect  of  the  oflicer,  not  carried  be- 
yond the  next  term  of  the  court  after  the 
filing,  and  especially  when  unknown  to  the 
plaintiff,  or  contrary  to  his  orders,  could  not 
change  the  statutory  rule  that  the  filing  of 
the  bill  is  the  commencement  of  the  suit  if 
prosecuted.  So  that  the  bill  in  this  case 
waa  filed,  and  the  suit  commenced  on  the 
14th  July,  four  days  before  the  final  decree 
in  the  probate  court  notwithstanding  the 
fact  that  the  register  did  not  issue  a  summons 
until  the  10th  of  August  thereafter.  The  or- 
der of  the  plaintiff  In  the  letter  transmitting 
the  bill  was  that  it  should  be  filed  and  notice 
served  opon  the  defendant  "at  once."  The 
register  could  and  should  have  obeyed  this 
direction  with  or  without  the  exhibit  which 
he  was  requested  to  attach  for  the  complain- 
ant from  the  records  of  the  probate  court. 
The  exhibit  was  no  necessary  part  of  the 
bilL  The  delay  in  issuing  the  summons  can- 
not therefore,  justly  be  charged  to  the  com- 
plainant; and  as  it  was  issued  within  a 
few  days,  and  before  the  next  term  of  the 
court  we  thhik  the  suit  must  under  the 
statute,  be  regarded  as  commenced  on  the 
filing  of  the  bilL 

But  it  is  wholly  unnecessary  to  invoke  this 
rule,  nor  would  it  in  this  case,  affect  the 
prior  jurisdiction  of  the  probate  court  over 
the  settlement  if  the  bill  embraced  only  mat- 
ters cognizable  in  the  probate  court  and  in- 
volved in  the  settlement.  The  principal  mat- 
ter set  up  in  the  bill,  while  entering  into  and 
having  an  intimate  connection  with  the  ex- 
ecution of  the  will,  was  of  a  nature  beyond 
the  jurisdiction  of  the  probate  court  The 
bill  alleges  that  the  mortgage  under  which 
the  executor  sold  the  lands  of  his  testatrix 
was  obtained  by  the  exercise  of  undue  influ- 
ence over  an  old,  feeble,  and  weak-minded 
woman,  who  was  the  mother-in-law  of  the 
mortgagee,  living  with  him,  and  whose  per- 
son and  property  were  under  his  control.  It 
in  effect,  charges  that  there  was  no  debt  as 
a  basis  for  the  security,  and  that  the  latter 
was  obtained  by  fraud  and  imposition.  A 
plea  confesses  every  matter  well  pleaded  in 
the  bill  which  is  not  controverted  by  the 
averments  of  the  plea;  and  in  this  case, 
therefore,  the  pleas  admit  that  the  mort- 
gage was  obtained  by  imposition  and  fraud, 
and  had  been  foreclosed  without  right,  since 
there  is  nothing  in  the  plea  contradictory  of 
the  bill  in  that  regard.  The  pleas,  in  ef- 
fect are  pleas  of  res  adjudicata.  They  as- 
sert that  a  final  settlement  of  the  adminis- 
tration had  been  had  in  the  probate  court, 
without  showing  that  the  matter  of  the  mort- 
gage and  sale  of  all  the  real  property  of  the 
testatrix  under  it  was  involved  in  that  set- 
tlement Although  there  is  full  power  given 
in  the  will  to  the  executor  to  sell  the  lands, 
it  was  a  mere  power,  and,  unless  shown  to 

have  been  exercised,  the  lands  would  not  b« 
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Involyed  in  the  settlement  of  the  admlnis* 
tration.  A  plea  that  a  matter  has  been 
merged  In  a  former  judgment  must  show 
that  the  precise  question  was  in  fact  or 
necessarily  involyed  in  the  former  suit  Bus- 
sell  y.  Place,  94  U.  S.  606;  Gilbreath  y.  Jones, 
66  Ala.  129.  This  is  not  done  by  the  pleas 
under  consideration.  The  executor,  if  there 
had  been  no  question  of  undue  influence  in- 
yolyed  in  obtaining  the  mortgage,  might  well 
haye  omitted  or  refused  to  exercise  the  pow- 
ers oyer  the  realty  conferred  by  the  terms 
of  the  will,  and  have  made  a  final  settlement; 
and,  with  the  title  of  the  lands  vested  in 
him  by  the  exercise  of  undue  influence  prior 
to  the  death  of  the  testatrix,  the  probate 
court  was  not  possessed  of  the  Jurisdiction 
to  vacate  the  mortgage  and  adjust  the  eq- 
uities growing  out  of  such  a  transaction.  It 
is  a  matter  entirely  of  equitable  Jurisdic- 
tion. 2  Pom.  Eq.  Jur.  §  951;  Noble  v.  Moses, 
81  Ala.  530,  1  South.  217;  Thompson  v.  Lee, 
31  Ala.  292;  Moore  v.  Winston,  66  Ala.  296; 
1.  Brick.  Dig.  p.  440,  §  183  et  seq.;  Id.  p. 
667,  S  396;  3  Brick.  Dig.  p.  180,  §  59.  It  fol- 
lows that  the  pleas  sustained  by  the  court  of 
chancery  wer^  not  an  answer  to  the  bill, 
and  the  decree  sustaining  them  must  be  re- 
versed, a  decree  rendered  overruling  them, 
and  the  cause  remanded.  Beversed,  render- 
ed, and  remanded. 

(117   Ala.  36) 

FULLEB  V.  STATE. 
(Supr^ne  Court  of  Alabama.     June  8,  1898.) 

HOMICIDB  —  EVIDBNOB  ~  DtINQ     DbOLARATIONS— 

Appeal. 

1.  A  witness  testified  that  he  parted  defend- 
ant and  deceased,  who  were  in  an  altercation, 
and  that  when  deceased  arose  he  pulled  some- 
thing from  his  pocket,  and  threw  it  at  defend- 
ant; that  600B  after  witness  went  to  the  place, 
and  on  looking  in  the  direction  the  missile  was 
thrown  found  a  knife,  which  he  identified  as  be- 
longing to  deceased.  Hddj  that  the  knife  was 
sufficiently  identified  to  be  received  in  evidence. 

2.  A  diagram  of  the  place  of  a  homicide  was 
prepared  by  a  witness,  who  testified  that  it 
was  practically  correct.  It  was  then  receiv- 
ed in  evidence  without  objection.  A  subsequent 
witness  also  stated  that  he  knew  the  location, 
and  that  the  diagram  was  practically  correct. 
Held,  that  an  objection  to  the  examination  of 
this  witness  relative  to  the  diagram  was  proper- 
ly overruled. 

3.  It  is  not  error  to  overrule  an  objection  to 
a  statement  by  a  witness  that  he  heard  defend- 
ant '"cursing,"  since,  on  cross-examination,  he 
has  the  opportunity  to  elicit  the  precise  lan- 
guage used. 

4.  Evidence  showed:  That  deceased  died  be- 
fween  12  and  1  from  a  knife  wound  inflicted  by 
defendant  about  8  o'clock  in  the  morning  of  the 
same  day.  That  shortly  after  the  cutting  he 
called  for  water,  which  was  given  him,  and  then 
fainted.  About  three  or  four  minutes  before 
he  died  he  requested  witness  "to  put  him  down, 
that  he  was  dying";  and  then  said  that  "Mr. 
Fuller  cut  him  to  death  for  nothing";  "that  he 
went  to  loose  the  mule,  and  Fuller  came  up,  and 
cut  him  in  the  neck";  "that  his  knife  was  nev- 
er open,  and  that  he  did  not  cut  Fuller's  hat." 
To  these  declarations  defendant  objected  as  "il- 
legal."  Held,  that  this  objection  was  too  in- 
definite, and,  further,  that  the  statements  were 
properly  received  as  dying  declarations. 


6.  A  witness  present  at  a  homicide  testified: 
"I  saw  the  wound.  It  was  cut  with  a  knife. 
It  seems  as  if  the  knife  went  in  and  went  back- 
wards. This  was  the  appearance  of  the 
wound."  Held,  that  this  evidence  was  not  a 
mere  statement  of  an  opinion,  but  was  the 
statement  of  a  fact  as  it  appeared  to  the  wit- 
ness, and  competent. 

6.  Code  1896,  §  4333,  provides  that  a  judgment 
of  conviction  must  not  be  reversed  because  of 
error  in  the  record  when  the  court  is  satisfied 
that  such  error  is  without  prejudice.  Held  that, 
although  erroneous  evidence  might  have  been 
admitted,  yet,  where  the  same  point  was  cover- 
ed by  competent  testimony  of  other  witnesses, 
there  was  no  prejudice  to  the  defendant,  and 
a  conviction  would  not  be  reversed  on  that 
ground. 

Appeal  from  Cleburne  county  court;  D.  C. 
Black  well.  Special  Judge. 

L.  J.  Fuller  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Afflrm'ed. 

The  appellant,  L.  J.  Fuller,  was  indicted 
and  tried  for  murder,  was  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to 
the  penitentiary  for  30  years.  The  evidence 
for  the  state  tended  to  show  that  the  defend- 
ant was  superintending  some  work  in  a  field, 
where  a  mule  was  being  driven  to  a  stump- 
puUing  machine;  that  the  deceased,  Thomas 
Henry,  had  been  employed  to  drive  the  mule; 
that  L.  J.  Fuller  discharged  said  Henry,  who 
thereupon  went  to  one  Scott,  from  whom  the 
mule  was  rented,  and  about  an  hour  after 
being  discharged  by  the  defendant  Fuller, 
said  Henry  returned,  and  gave  to  Fuller  an 
order  from  Henry,  which  instructed  him  to 
"let  the  bearer,  Tom  Henry,  drive  my  mule 
until  you  hear  from  me  further.  If  this  does 
not  suit  you,  send  the  mule  home."  This  or- 
der was  signed  by  Scott,  the  owner  of  the 
mule.  The  defendant  declined  to  let  Henry 
drive  the  mule,  and,  upon  Henry  starting  to 
unhitch  him,  a  difiiculty  between  the  defend- 
ant and  Henry  ensued,  in  which  the  defend- 
ant cut  Henry  with  a  knife,  from  the  effects 
of  which  wound  he  died  in  a  few  hours.  The 
difficulty  was  between  7  and  8  o'clock  in  the 
morning,  and  Henry  died  about  12  o'clock. 
One  Sam  Teal  was  introduced  as  a  witness 
for  the  state,  and  testified,  among  other 
things,  that  when  he  saw  the  defendant  and 
the  deceased  engaged  in  the  difiiculty,  he 
ran  to  them,  and  found  the  defendant  lying 
upon  the  deceased,  who  was  on  the  ground; 
that  he  was  instrumental  in  getting  the  de- 
fendiJit  off  of  the  deceased,  and  that  the  de- 
fendant rose  with  a  knife  in  his  hand,  drip- 
ping with  blood,  and  there  was  blood  on  the 
defendant's  hand;  that  Tom  Henry  rose 
from  tne  ground,  and,  reaching  down  by  his 
side  or  in  his  pocket,  pulled  therefrom  some- 
thing, and  threw  at  the  defendant.  This 
witness  further  testified  that  after  the  dif- 
ficulty he  went  to  the  place  where  the  killing 
occurred,  and  about  10  feet  from  where  the 
deceased  and  the  defendant  were  fighting, 
and  in  the  direction  in  which  the  missile  had 
been  thrown,  he  found  a  knife,  which  he 
identified  as  the  knife  which  had  belonged 
to  Tom  Henry,    This  knife  wa 
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evidence.  The  defendant  objected  to  this 
knife  being  Introduced  in  evidence,  upon  the 
ground  that  it  had  not  been  properly  identi- 
fied. This  objection  was  overruled,  and  the 
defendant  duly  excepted.  Another  witness 
for  the  state  testified  that  Just  after  the  kill- 
ing he  assisted  in  the  arrest  of  the  defend- 
ant; that  there  were  no  threats  made  or  in- 
ducements ofFered,  or  anything  said  to  the 
defendant  to  invite  him  to  make  a  statement 
or  declaration,  but  that  while  with  the  de- 
fendant  be  told  him  that  he  cut  Tom  Henry 
with  his  knife,  and  that  he  was  sorry  for  it. 
The  defendant  objected  to  this  testimony, 
and  moved  the  court  to  exclude  it  upon  the 
ground  that  the  statement  by  the  defendant 
was  not  shown  to  have  been  voluntary.  This 
objection  was  overruled,  and  the  defendant 
duly  excepted.  The  only  rulings  of  the  trial 
court  presented  for  review  on  the  present 
appeal  are  the  rulings  upon  the  evidence, 
and  the  facts  pertaining  to  the  other  rulings, 
as  here  presented,  are  sufficiently  stated  In 
the  opinion. 

Merrill  &  Bridges,  for  appellant  Wm.  C. 
Fitts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  convict- 
ed of  murder  In  the  second  degree.  Several 
exceptions  were  reserved  to  the  ruling  of 
the  court  upon  the  admission  of  evidence, 
and  which  are  presented  for  our  considera- 
tion by  appeaL  In  some  instances  the  same 
principle  of  law  applies  to  more  than  one 
exception.  In  such  cases  a  decision  will' be 
made  only  upon  one  of  the  exceptions. 

The  objection  that  the  knife  offered  in 
evidence  was  not  sufficiently  identified  was 
properly  overruled.  There  was  evidence 
tending  to  show  the  ownership  of  the  knife, 
and  its  possession.  The  weight  of  the  evi- 
dence was  for  the  Jury. 

The  witness  for  the  prosecution,  Sam  Teal, 
prepared  a  diagram  or  plat  of  the  place 
where  the  homicide  occurred.  He  testified 
it  was  practically  correct,  and  the  diagram 
was  admitted  in  evidence  without  objection. 
Subsequently  another  witness  was  examined 
with  reference  to  the  position  of  the  parties 
as  shown  by  the  diagram.  This  witness  also 
stated  that  be  knew  the  location,  and  that 
the  diagram  was  practically  correct.  De- 
fendant objected  to  his  examination  relative 
to  the  diagram  on  the  grounds  that  the  dia- 
gram was  neither  prepared  by  the  witness 
nor  in  his  presence,  and  upon  the  further 
ground  that  it  had  not  been  sufficiently 
shown  that  the  diagram  was  correct  Neither 
ground  of  objection  is  tenable,  and  there  was 
no  error  in  overruling  the  objection. 

The  defendant  objected  to  the  statement 
of  a  witness  that  he  heard  the  defendant 
"cussing."  This  objection  was  properly  over- 
ruled. On  cross-examination,  if  the  defend- 
ant had  so  desired,  it  was  his  privilege  to 
have  elicited  from  the  witness  the  precise 
language  used. 
23SO.-44 


The  evidence  showed  that  the  killing  of  de- 
ceased resulted  from  having  been  cut  or 
stabbed  with  a  knife  by  the  defendant.  The 
difficulty  occurred,  according  to  some*  of  the 
witnesses,  between  7  and  8  o'clock  in  the 
morning;  by  others,  about  8;  and  that  he 
died  about  12  o'clock,  or  between  12  and  1 
o'clock,  the  same  day.  A  witness  testified 
that  shortly  after  the  cutting  the  deceased 
called  for  water,  and  he  was  raised  up  and 
given  water,  and  then  fainted  or  died  away. 
Deceased  then  requested  witness  "to  put 
him  down;  that  he  was  dying."  The  so- 
licitor then  asked  the  witness  what  he  said 
to  deceased,  and  what  deceased  replied.  The 
defendant  objected  to  what  witness  said  to 
deceased,  on  the  ground  that  it  was  illegal. 
The  witness  also  testified  that  he  asked  de- 
ceased about  the  cutting  in  defendant's  hat 
The  defendant  objected  to  this  question  on 
the  same  ground.  These  objections  were 
overruled,  and  the  witness  testified  that  de- 
ceased replied  that  "Mr.  Fuller  cut  him  to 
death  for  nothing";  "that  he  went  to  loose 
the  mule,  and  Fuller  came  up,  and  cut  him 
in  the  neck";  "that  his  knife  was  never  open, 
and  that  he  did  not  cut  Fuller's  hat."  The 
objection  was  not  put  upon  the  ground  that 
no  sufficient  predicate  had  been  laid  for  the 
admission  of  dying  declarations,  or  that  de- 
fendant was  not  within  hearing,  but  the  ob- 
jection was  that  the  questions  and  evidence 
were  Illegal.  Courts  are  not  required  to  cast 
about  In  search  of  grounds  to  sustain  an  ob- 
jection, and,  unless  the  evidence  offered  is 
obviously  illegal,  the  objection  will  not  be 
sustained.  We  are  of  opinion  that,  taking 
all  the  facts  into  consideration,  the  deceased 
was  in  that  condition  of  mind  that  his  state- 
ments were  admissible  as  dying  declarations. 
The  facts  show  that  he  had  been  mortally 
wounded  by  being  stabbed  in  the  neck  and 
back,  that  he  "^as  bleeding  ("the  blood  came 
in  gushes"),  and  unable  to  stand  up,  and 
stated  that  he  "was  dying,"  and  the  facts 
show  he  died  from  the  effects  of  his  wounds 
in  a  few  hours.  The  statements  of  deceased 
were  made  within  three  or  four  minutes  after 
he  had  requested  to  be  laid  down,  and  after 
his  statement  '*that  he  was  dying."  The  case 
is  distinguishable  from  that  of  Justice  v. 
State,  9Q  Ala.  180,  13  South.  65a  There 
were  some  expressions  of  deceased  in  the 
latter  case  indicating  that  he  was  impressed 
with  the  belief  that  death  was  impending, 
but  these  expressions  were  made  in  connec- 
tion with  others  which  qualified  their  force 
and  legal  effect,  and,  considered  altogether, 
repelled  the  conclusion,  which  authorized 
their  admission  as  dying  declarations.  We 
find  nothing  of  the  kind  in  the  statements  of 
deceased  in  the  ease  under  consideration. 
Anderson  v.  State,  79  Ala.  5;  Sullivan  v. 
State,  102  Ala.  135,  15  South.  264. 

The  defendant  introduced  evidence  of  his 
good  character.  The  prosecution  being  for 
murder,  it  was  competent  in  rebuttal  to  in- 
troduce evidence  that  for  peoce  i^fld.  ^^fet 
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his  general  character  waa  bad.  There  was 
no  error  In  overmllng  the  objection  to  this 
evidence. 

According  to  the  mle  which  prevails  in 
this  state,  the  declarations  and  statements 
of  defendant  were  voluntarily  made,  and 
admissible  as  evidence  against  him. 

A  witness  who  was  present,  and  saw  the 
difficulty,  testified:  "I  saw  the  wound.  It 
was  cut  with  a  knife.  It  seemed  as  if  the 
knife  went  in  and  went  backward.  That 
was  the  appearance  of  the  wound."  The  ob- 
jection to  this  testimony  is  that  it  is  a  mere 
expression  of  opinion,  and  not  the  statement 
of  a  fact,  and,  not  being  the  testimony  of 
ai.  expert,  it  is  objectionable.  The  witness 
was  merely  describing  to  the  Jury  the  wound 
as  it  appeared  to  him.  He  had  just  stated 
that  '*blood  was  coming  from  his  neck,"  the 
wound  "was  cut  with  a  knife,"  "the  i^pear- 
ance  of  the  wound  was  that  it  went  in  and 
went  backwards."  The  witness  was  testi- 
fying to  facts  as  he  saw  them.  He  may  not 
have  used  very  apt  words  te  convey  his 
meaning,  but  whatever  of  obscurity,  if  any, 
there  was,  might  have  been  cleared  up  by  a 
cross-examination.  This  was  the  view  of 
the  trial  judge,  as  ic(  manifest  from  his  rul- 
ing and  statement  at  the  time.  If  the  ques- 
tion was  doubtful,  we  would  not  feel  justi- 
fied in  reversing  the  case  on  this  point  un- 
der our  present  statute.  Other  witnesses' 
testimony  as  to  the  number  and  character 
of  the  wounds  infiicted  on  the  deceased  re- 
moved all  difficulty  on  this  point.  Formerly, 
in  this  state,  the  same  rule  as  to  error  with- 
out injury  applied  alike  in  both  criminal 
and  civil  cases;  but  later  decisions  held 
that  in  criminal  prosecutions,  when  error 
was  shown,  a  reversal  followed,  unless  it  af- 
firmatively appeared  that  no  injury  resulted 
from  the  error.  Section  4888  of  the  Criminal 
Code  of  1896,  recently  adopted,  reads  as  fol- 
lows: "In  cases  taken  to  the  supreme  court 
under  the  provisions  of  this  chapter,  no  as- 
signment of  errors,  or  joinder  in  errors  is 
necessary;  but  the  court  must  consider  all 
questions  apparent  on  the  record  or  reserved 
by  bill  of  exceptions,  and  must  render  such 
judgment  as  the  law  demands.  But  the 
judgment  of  conviction  must  not  be  reversed 
because  of  error  in  the  record,  when  the 
court  is  satisfied  that  no  injury  resulted 
therefrom  to  the  defendant"  If  this  change 
in  the  law  is  to  be  given  any  force,  we  would 
not  reverse  the  cause  upon  the  legal  excep- 
tion last  considered,  because  from  the  other 
testimony  we  are  satisfied  no  Injury  resulted 
therefrom  to  the  defendant    Affirmed. 


(117   Ala.   168) 

WILEY  V.  STATE. 
(Supreme  Court  of  Alabama.     June  1,  1898.) 

Criminil  Court,  Pikb  Coustt  — Jcribdiotion— 

J08T10E8  OP  THB  Peace. 

1.  Under  Pamph.  Acts  1888-89,  pp.  631-636, 

providing  that   all    indictments   found   by   the 

grand  jury,  a  constitutent  of  the  circuit  court 


of  Pike  county,  shall  be  transferred  to  the  crim- 
inal court,  and  that  prosecutions  may  be  insti- 
tuted before  it  as  before  county  courts,  and  pap- 
ties  convicted  before  a  justice  may  appeal  to  it, 
the  criminal  court  of  Pike  county  is  an  inferi<Nr 
court  of  record,  and  its  judgments  will  only  be 
8upj;H)rted  where  the  record  affirmatively  shows 
jurisdiction. 

2.  Under  Gr.  Code  1886,  S  4238,  and  Gr.  Oode 
1896,  §  4636,  providing  that  if  a  person  brought 
before  a  justice  of  the  peace  charged  with  a 
misdemeanor  demand  a  trial  by  jury,  he  shall 
be  bound  over  to  appear  before  the  circuit  or 
city  court  of  the  county,  a  justice  of  the  peace 
has  no  authority  to  bind  a  person  charged  with 
a  misdemeanor  over  to  the  criminal  court  of 
Pike  county. 

Appeal  from  criminal  court.  Pike  county; 
E.  B.  Wilkerson,  Judge. 

Dooby  Wiley  was  convicted  of  using  abu- 
sive language  in  the  hearing  of  a  female,  and 
appeals.    Reversed. 

D.  A.  Baker»  for  appellant  Wm.  C.  Fitts, 
Atty.  Qen.,  for  the  State. 

BRIGKELL,  G.  J.  The  record  presents  a 
singular  and  rather  involved  course  of  pro- 
ceedings. On  the  18th  day  of  July,  1894, 
complaint  was  made  before  a  justice  of  the 
peace,  charging  that  there  was  probable 
cause  to  believe  the  defendant  had  commit- 
ted the  misdemeanor  of  using  abusive,  ob- 
scene, or  insulting  language  in  the  hearing 
of  a  female.  Gr.  Code  1886.  §  4031;  Gr.  Code 
1896,  §  4306.  Upon  the  complaint  a  warrant 
of  arrest  was  issued,  returnable  before  the 
justice.  The  warrant  .was  not  executed  un- 
til the  2d  day  of  June,  1895,  and  on  the  8th 
day  of  that  month  the  defendant  was  taken 
before  the  justice,  and,  demanding  a  trial 
by  jury,  was  required  to  give  ball  for  his  ap- 
pearance at  the  next  term  of  the  criminal 
court  of  the  county  of  Pike.  The  bail  was 
given,  and  there  is  a  chasm  in  the  proceed- 
ings until  the  14th  day  of  June,  1897,  when 
the  clerk  of  the  circuit  court  of  the  county 
issued  a  writing,  directed  to  any  sheriff  of 
the  state,  reciting  that  the  justice  of  the 
peace  had  issued  a  warrant  against  the  de- 
fendant for  using  abusive  language,  com- 
manding his  arrest,  and  that  he  be  commit- 
ted to  jail,  unless  he  gave  bond.  Upon  this 
paper  tbe  sheriff  of  the  county  made  return 
in  these  words:  "Executed  by  arresting  the 
defendant  and  committing  to  jail,  this  18th 
day  of  June,  1897."  On  the  next  day,  the 
sheriff  accepted  bond  from  the  defendant  for 
his  appearance  at  the  next  term  of  the  crim- 
inal court  of  Pike  county.  At  the  next  term 
of  that  court  the  defendant  appeared,  and 
moved  a  dismissal  of  the  case  for  want  of 
jurisdiction  in  the  court  which  motion  was 
overruled,  and  he  then  demurred  because 
the  complaint  (the  affidavit  made  before  the 
justice  of  the  peace)  did  not  conclude 
"against  the  peace  and  dignity  of  the  state 
of  Alabama,"  which  was  overruled.  A  trial 
was  then  had  before  a  jury  on  issue  joined 
on  the  plea  of  not  guilty.  A  verdict  of  guilty 
was  rendered  by  the  jury,  followed  by  a 
judgment  of  conviction.  The  defendant 
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moved  in  arrest  of  judgment  because  of  want 
of  jurisdiction  in  tbe  court  The  motion  was 
overruled,  and  from  the  judgment  of  convic- 
tion the  appeal  is  taken. 

The  criminal  court  of  Pike  county  is  an  in- 
ferior court  of  record,  created  by  statute, 
limited  in  jurisdiction  to  misdemeanors. 
Pamph.  Acts  1888-89,  pp.  631-636;  Pamph. 
Acts  1890-91,  pp.  391-394.  All  indictments 
for  misdemeanors  found  by  the  grand  jury,  a 
constitutent  of  the  circuit  court  for  the  coun- 
ty, are  transferred  to  the  criminal  court  for 
trial,  and  on  the  transfer  being  made  as  the 
statutes  prescribe  the  jurisdiction  of  the 
court  attaches  and  the  jurisdiction  of  the 
circuit  court  ceases.  Original  prosecutions 
are  to  be  Instituted  or  commenced  in  the 
court  as  the  like  prosecutions  are  commen- 
ced in  the  county  courts.  And  in  the  county 
courts  such  prosecutions  are  commenced  by 
an  afRdavit  in  writing,  and  the  issue  of  a 
warrant  of  arrest;  the  affidavit  being  made 
before  the  judge  of  the  court  or  a  justice  of 
the  peace  of  the  county,  stating  that  the  af- 
fiant has  probable  cause  for  believing  and 
does  believe  that  a  designated  misdemeanor 
has  been  committed  in  the  county  by  the 
person  named  as  defendant,  and  thereupon 
the  judge  or  justice  issues  the  warrant  of  ar- 
rest, the  form  of  which  is  prescribed.  Cr. 
Code  1886,  SS  4204,  4205;  Cr.  Code  1896,  » 
4000,  4601.  From  all  judgments  of  convic- 
tion for  misdemeanors  by  justices  of  the 
peace  an  appeal  will  lie  to  the  criminal  court, 
and  in  all  cases  the  court  is  required  to  con- 
form to  the  practice  and  rules  of  procedure 
of  the  circuit  courts  of  the  state.  The  juris- 
diction of  the  court  lies  dormant  unless  it  is 
quickened  into  exercise  by  the  transfer  of 
indictments  from  the  circuit  court,  or  by  an 
affidavit  and  warrant  of  arrest  correspond- 
ing to  that  on  which  the  original  jurisdiction 
of  the  county  court  depends,  or  by  an  appeal 
from  a  judgment  of  conviction  of  a  misde- 
meanor rendered  by  a  justice  of  the  peace. 
These  are  the  sources,  and  the  only— the  ex- 
clusive—sources, of  the  jurisdiction.  From 
its  character  and  constitution,  as  with  all 
other  courts  or  tribunals  of  statutory  crea- 
tion and  limited  jurisdiction,  its  judgments 
cannot  be  supported  unless  the  record  shows 
affirmatively  all  jurisdictional  facts,  and  a 
compliance  in  the  course  of  its  proceedings 
with  all  statutory  requirements.  1  Blsh.  Cr. 
Proc.  §  722.  The  unquestionable  jurisdiction 
and  admitted  powers  of  such  courts  or  tri- 
bunals cannot  be  called  into  exercise  with- 
out pursuing  the  mode  or  in  any  other  than 
the  manner  prescribed  by  the  law  of  their 
creation.  1  Smith,  Lead.  Cas.  (8th  Ed.)  1107. 
The  proceedings  in  this  case  were  commen- 
ced by  the  complaint  made  to  the  justice  of 
the  peace  and  the  warrant  of  arrest  con- 
currently Issued,  the  warrant  commanding 
that  the  defendant  be  brought  before  the 
justice.  The  misdemeanor  charged  is  not 
one  of  the  enumerated  misdemeanors  of 
which  a  justice  of  the  peace  has  final  juris- 


diction concurrent  with  that  of  the  county 
court.  Cr.  Code  1886,  fi  4^3;  Cr.  Code  1896, 
§  4630.  If  the  justice  had  been  vested  with 
jurisdiction,  as  he  manifestly  supposed,  to 
render  judgment  final  of  conviction  or  of  ac* 
quittal,  the  defendant  demanding  a  trial  by 
jury,  the  duty  of  the  justice,  and  the  only 
authority  he  could  exercise,  was  to  take  from 
the  defendant  bond  with  sureties,  condition- 
ed for  his  appearance  at  the  next  term  of  the 
circuit  or  city  court  of  the  county  to  answer 
the  charge;  and,  if  he  failed  to  give  such 
bond,  to  commit  him  to  jail  until  the  next 
term  of  such  court,  unless  he  elected  in  the 
meantime  to  perform  hard  labor  for  the 
county,  as  provided  by  statute.  Cr.  Code 
1886,  %  4238;  Cr.  Code  1896,  «  4636;  Ex  parte 
Dunklin,  72  Ala.  241;  Ex  parte  Pruitt,  99 
Ala.  223,  13  South.  317.  The  criminal  court 
is  not  the  circuit  court  to  which  the  statute 
refers,  nor  is  it  a  city  court  within  the  con- 
templation of  the  statute.  The  connection 
in  which  the  statute  employs  the  words  **clr- 
cult"  or  "dty"  court,  manifests  that  thereby 
courts  of  co-equal  and  concurrent  criminal 
jurisdiction  are  intended,— courts  of  which 
grand  and  petit  juries  are  constituents.  The 
case  was  not  carried  Inta  the  criminal  court 
in  any  of  the  modes  by  which  its  jurisdiction 
could  be  put  in  exercised,  and  all  of  the  pro- 
ceedings therein  are  mere  nullities.  The 
judgment  of  conviction  must  be  reversed, 
and  as  the  offense  with  which  the  defendant 
is  charged  has  long  since  been  barred  by  the 
statute  of  limitations,  a  judgment  will  be 
here  rendered  that  he  go  hence  discharged. 
Reversed  and  rendered. 
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PRICE  V.  STATE* 


(Supreme  Oourt  of  Alabama.     May  12,  1898.) 

Cbimikal  Law— DBCLARATioys  akd  ADMiseioNft— 
Hbarsat— Appsai^— Rboord— Prbbumptiok. 

1.  Testimony  of  witnesses  as  to  what  J.  told 
them,  in  defendant's  absence,  that  defendant 
said  to  him,  is  hearsay,  and  inadmissible  on 
the  question  of  defendant's  guilt. 

2.  While  it  is  the  dnty  of  the  trial  court,  be- 
fore admitting  declarations  and  confessions  as 
evidence  against  one  on  a  criminal  charge,  to 
ascertain  that  they  were  freely  and  voluntari- 
ly made,  the  record,  on  appeal,  need  not  affirma- 
tively show  that  he  did  so,  the  presumption  be- 
ing that  he  did. 

Appeal  from  drcnlt  court,  Baldwin  county; 
William  S.  Anderson,  Judge. 

Jim  Price  was  convicted  of  a  crime,  and  ap- 
peals.    Reversed. 

Chas.  L.  Bromberg,  Jr.,  for  appellant  Wm. 
C.  Fltts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  indict- 
ed and  convicted  of  the  offense  of  grand  lar- 
ceny of  meat  from  a  dwelling  house.  There 
was  some  evidence  tending  to  show  that 
meat  was  stolen  from  the  dwelling  house  of 
one  John  H.  White  during  an  entertainment 
given  by  White,  and,  among  other  facts,  it 
was  in  evidence  that  defendant  was  present 
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at  the  entertainment,  and  left  during  the 
night  for  his  home.  Henry  Johnson  was  ex- 
amined in  chief  as  a  witness  for  the  defend- 
ant, and,  on  cross-examination  by  the  solic- 
itor for  the  state,  testified  that  the  defendant 
"did  not  say  he  would  give  me  ten  dollars 
if  I  would  say  I  went  home  with  him"  from 
the  premises  of  White.  In  rebuttal,  the  state 
examined  John  H.  White  and  his  wife,  both 
of  whom  testified  that  Henry  Johnson  stated 
that  the  defendant  "told  him,  if  he  would 
swear  that  he  went  home  with  him  the  night 
of  the  party,  that  he  would  give  him  ten  dol- 
lars." The  testimony  of  these  two  wit- 
nesses, John  H.  White  and  his  wife,  relative 
to  the  statement  of  Henry  Johnson,  having 
been  made  in  the  absence  of  the  defendant, 
was  hearsay,  and  inadmissible  as  evidence 
upon  the  question  of  the  guilt  or  innocence 
of  the  defendant  The  only  purpose  for 
which  such  testimony  could  be  legally  ad- 
ipitted  would  be  to  impeach  the  credibility  of 
the  witness  Henry  Johnson  by  showing  that 
he  l\ad  made  contradictory  statements,  and 
this  could  not  t)e  done  except  by  first  laying 
a  proper  predicate.  The  court  erred  in  re- 
fusing to  instruct  the  Jury  to  this  effect  at 
the  request  of  the  defendant  Brown  v. 
State,  79  Ala.  61.  The  error  noted  necessi- 
tates a  reversal  of  the  case. 

There  Is  another  exception  to  the  ruling  of 
the  court  admitting  conversations  and  dec- 
larations of  the  defendant  which  is  entitled 
to  our  consideration.  The  record  fails  to 
show  afilrmatlvely  what,  if  any,  preliminary 
action  was  taken  by  the  court  to  ascertain 
that  the  conversations  and  declarations  were 
made  free  and  voluntary,  before  admitting 
them  in  evidence.  The  objection  to  the  ques- 
tion which  elicited  this  evidence  was  put  up- 
on the  ground  that  it  called  for  "irrelevant, 
Incompetent,  and  immaterial"  evidence,  omit- 
ting the  objection  of  "illegality."  It  cannot 
be  denied  that  there  are  decisions  of  this 
court  which  go  far  to  sustain  the  exception 
as  taken.  Amos  v.  State,  83  Ala.  1,  3  South. 
749,  and  authorities  cited;  Bradford  v.  State, 
104  Ala.  68, 16  South.  107;  McAlpine  v.  State 
(Ala.)  23  South.  130.  We  have  decisions, 
however,  which  to  a  great  extent  have  quali- 
fied the  strictness  of  the  rule  as  thus  stated. 
The  case  of  Stone  v.  State,  105  Ala.  60,  17 
South.  114,  held  that  the  declarations  were 
admissible,  notwithstanding  there  was  noth- 
ing in  the  record  to  show  specifically  and 
afilrmatively  that  the  court  ascertained  that 
the  declarations  were  freely  and  voluntarily 
made.  In  the  case  cited  it  was  held  that 
the  mere  circumstances  under  which  they 
were  made  were  sufilcient  to  establish  a 
predicate  for  their  admission.  In  the  case 
of  Washington  v.  State,  106  Ala.  58-61,  17 
South.  546,  547,  this  court  used  the  following 
language:  "Ck>nfession8,  to  be  admissible, 
must  be  voluntary,  and  that  they  were  vol- 
untary must  appear.  This  is  usually  shown 
by  an  examination  voir  dire  as  to  promises, 
threats,  etc     When,  however,  the  facts  and 


circumstances  under  which  they  were  made 
afiELrmatively  show  that  there  were  no  im- 
proper influences  proceeding  from  the  per- 
son to  whom  they  were  made,  or  from  any 
other  person,  or  from  the  surrounding  cir- 
cumstances, the  confessions  are  prima  facie 
free  and  voluntary,  and  are  admissible,  and 
the  same  is  true  when  an  Inducement  in- 
volves only  a  'collateral  benefit*"  We  are 
of  opinion  that,  in  some  of  our  decisions,  the 
rule  declaring  that  the  record  must  show  af- 
firmatively that  the  confessions  were  freely 
and  voluntarily  made  is  not  in  accord  with 
well-recognized  rules  of  practice.  We  would 
not  relax  one  iota  the  principle  which  holds 
that,  to  render  confessions  and  declarations 
competent  evidence  In  a  criminal  prosecu- 
tion, it  is  necessary  that  they  were  freely 
and  voluntarily  made;  nor  would  we  detract 
from  the  other  rule,  that  confessions  should 
always  be  received  with  great  caution.  Rec- 
ognizing these  principles,  and  giving  them 
their  full  force  and  effect,  they  should  never 
be  so  applied  as  to  render  nugatory  the  well- 
established  rule  of  practice  that  on  appeal 
error  must  be  afiELrmatively  shown.  When 
declarations  or  confessions  are  offered  in 
evidence*  the  duty  devolves  upon  the  trial 
court  to  ascertain  and  adjudge  whether  they 
were  freely  and  voluntarily  made.  If  so  ad- 
judged, the  confessions  are  admitted  in  evi- 
dence. The  presumption  on  appeal  is  in  fa- 
vor of  the  correctness  of  the  ruling  of  the 
trial  court  The  burden  is  on  the  party  ex- 
cepting to  overcome  this  presumption  by 
showing  afilrmatively  the  court  erred  in  its 
conclusion.  The  principle  held  in  the  for- 
mer of  the  decisions  cited  reverses  this  rule, 
and  holds  that  prima  facie  the  court  erred 
in  its  Judgment  and  puts  the  burden  on  the 
court  by  afilrmative  evidence,  to  show  that 
its  conclusion  was  free  from  error.  In  the 
case  of  Bonner  v.  State,  55  Ala.  242,  where 
evidence  of  confessions  was  offered,  one  wit- 
ness testified  that  they  were  freely  and  vol- 
untarily made,  and  two  others  testified  that 
inducements  were  held  out  to  the  prisoner 
to  confess.  The  court  admitted  the  confes- 
sions. On  appeal  this  court  held  "that  the 
appellate  court  in  revising  such  rulings,  as 
in  revising  other  rulings  by  an  inferior  court 
on  controverted  questions  of  fact  will  not 
reverse  the  Judgment  unless  it  appears  to 
be  manifestly  wrong."  In  the  case  of  Mei- 
naka  v.  State,  55  Ala.  47,  in  discussing  the 
same  question,  we  used  the  following  lan- 
guage: "It  is  our  duty  to  make  every  rea- 
sonable intendment  to  indulge  every  reason- 
able presumption,  in  favor  of  the  correct 
ruling  of  the  circuit  court,  which  the  record 
does  not  afiirmatively  repel.  Error  is  not 
presumed,  but  must  be  proved  by  the  rec- 
ord." After  deliberately  considering  the 
question,  our  conclusion  is  that  to  authorize 
the  admission  of  declarations  and  confes- 
sions as  evidence  against  a  party  on  trial 
for  a  criminal  charge,  it  Is  the  duty  of  tiie 
court  to  ascertain  that  they  were  freely  and 
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roluntarUy  made.  On  appeal  we  will  pre- 
sume that  the  court  performed  Its  duty,  and 
ruled  properly,  unless  the  record  affirmative- 
ly shows  that  the  court  erred  in  Its  action. 
We  think  this  the  better  rule,  and  more  In 
harmony  with  principles  which  apply  In  ap- 
pellate couits.    Beversed  and  remanded. 


(117  Ala.  59) 

CUNNINGHAM  v.  STATEL 

(Supremf^  Court  of  Alabama.     June  7,  1808.) 

Criminal  ijAW— Dkmuruer  to  Isdiotment— Rb 
TURK  OF  Second  Indictment— Contindanck— 

EVIDBNOE— RRMARKS    OF    COON8BL— ARSON— IN- 
8TBUCT10K8. 

1.  Code  1896,  §  4918,  authorizes  the  court, 
where  a  demurrer  to  a  first  indictment  is  sus- 
tained, and  defendant  will  not  consent  to  an 
amendment,  to  "order  another  indictment  to 
be  preferred  at  the  same  or  at  a  subseQuent 
term."  Hdd,  that  the  court  has  the  power  to 
change  an  order  that  another  indictment  be  re- 
turned at  the  next  term  to  one  that  another  in- 
dictment be  returned  during  the  present  term, 
the  defendant  being  present  when  the  charge 
was  made. 

2.  The  granting  of  an  application  for  a  con- 
tinuance is  left  to  the  sound  discretion  of  the 
trial  court,  and  its  action  in  the  matter  is  not 
reviewable. 

3.  An  objection  to  the  introduction  of  an  act 
incorporating  the  "L.  &  N.  Railroad  Company, 
a  corporation,"  because  the  indictment  reads, 
"The  L.  &  N.  Railroad  Company,  a  corporation," 
ia  purely  technical,  and  without  merit. 

4.  An  indictment  was  returned  against  Z.  for 
arson,  but  was  nol  pros'd,  and  CI  was  brought 
to  trial  for  the  same  offense.  C's  attorney 
said  to  the  jury  that  Z.  was  the  guilty  man; 
that  an  indictment  was  preferred  against  him 
and  nol  pros'd;  but  that  no  reason  was  assign- 
ed, and  he  knew  no  reason  for  it.  The  solicitor 
replied  to  the  jury  that  defendant's  silence  when 
Z.  told  him  he  had  accused  him  falsely,  and 
that  he  never  knew  him,  would  be  a  sufficient 
reason  for  no!  pros'ing  the  case,  as  defendant 
did  not  deny  Z.^s  statement,  and  said  nothing. 
Hddf  that  the  remarks  of  the  solicitor  were  in 
the  way  of  argument  or  inference,  and  not  as 
a  statement  of  fact,  and  were  not  objectionable. 

5.  Code  1896,  §§  4837,  4340,  makes  the  will- 
ful burning  of  a  warehouse  of  the  value  of  $500 
or  more  arson  in  the  second  degree;  if  the  val- 
ue be  less  than  $500,  the  offense  is  arson  in  the 
third  degree.  Held,  where  the  bill  of  exceptions 
contains  no  evidence  that  the  value  of  the 
warehouse  burned  was  less  than  $500,  it  was 
not  error  to  refuse  a  charge  for  arson  in  the 
third  degree. 

6.  Where,  in  an  indictment  for  arson,  there 
are  two  counts  charging  the  destruction  of  the 
same  property,  the  first  alleging  ownership  in 
one  party  and  the  second  in  another,  a  charge 
restricting  the  jury  to  one  of  the  counts,  where 
there  is  no  evidence  that  separate  offenses  was 
committed,  is  properly  refused. 

7.  In  a  prosecution  for  arson  defendant  re- 
quested the  court  to  charge  that  "the  property 
found  in  the  possession  of  the  defendant  is  a 
mere  circumstance  against  the  defendant,  and, 
if  possession  of  the  goods  have  been  satisfacto- 
rily explained  to  the  jury,  you  must  acquit  the 
defendant,  and  you  must  believe  the  defend- 
ant guilty  beyond  a  reasonable  doubt  and  to  a 
moral  certainty  before  you  can  convict."  Held, 
that  it  was  argumentative,  invaded  the  prov- 
ince of  the  jury,  and  calculated  to  confuse  and 
mislead. 

8.  In  a  prosecution  for  arson,  it  was  not  error 
to  refuse  a  charge  that,  "if  there  be  one  jury- 
man w^ho  believes  the  state  has  not  proven  the 


defendant  guilty  beyond  a  reasonable  doubt  and 
to  a  moral  certainty,  then  this  juryman  should 
not  consent  to  a  verdict  of  guilty." 

Appeal  from  circuit  court,  Elmore  county: 
N.  D.  Denson,  Judge. 

Dave  Cunningham  was  Indicted,  tried,  and 
convicted  for  arson,  and  sentenced  to  the 
penitentiary  for  four  years,  and  appeals.  Af- 
firmed. 

The  Indictment  contained  two  counts.  The 
first  count  charged  the  defendant  with  will- 
fully setting  fire  to  and  burning  a  warehouse, 
the  property  of  the  South  &  North  Alabama 
Railroad  Company,  a  corporation  under  the 
laws  of  the  state  of  Alabama;  the  warehouse, 
with  the  property  therein  contained,  being  of 
the  value  of  $1,500.  In  the  second  count  the 
warehouse  was  alleged  to  be  the  property  of 
the  Louisville  &  Nashville  Railroad  Company, 
a  corporation  uuder  the  laws  of  the  state  of 
Kentucky,  and  the  warehouse  and  property 
contained  therein  being  of  the  value  of  $1,- 
500.  The  bill  of  exceptions  recites  that  "at 
the  spring  term,  1894,  of  the  circuit  court  of 
Ehnore  county,  an  indictment  was  returned 
against  this  defendant  for  the  same  offense 
charged  against  him  in  this  indictment  in 
this  case.  The  trial  of  defendant  on  said 
first  indictment  was  set  for  the  10th  day  of 
January,  1898,  of  the  special  term.  On  said 
day,  when  the  case  was  sounded  for  trial,  the 
defendant  demurred  to  the  indictment,  which 
demurrer  the  court  sustained;  and,  the  de- 
fendant declining  to  allow  the  Indictment  to 
be  amended  before  the  Jury  was  selected  in 
the  case  and  before  the  jury  retired,  the  pros- 
ecution was  dismissed,  and  the  court  made  an 
order  binding  the  defendant  over  to  answer 
an  indictment  to  be  found  by  the  grand  Jury 
at  the  next  term  of  the  court,  and  fixed  the 
defendant's  bail  at  $200,  which  order  was 
entered  on  the  minutes  of  the  court,  and  the 
defendant,  not  being  able  to  make  the  re- 
quired bond,  was  put  in  Jail  by  the  sheriff. 
On  the  following  morning,  the  11th  of  Janu- 
ary, the  solicitor  in  open  court  reminded  the 
court  that  the  grand  Jury  for  the  present 
special  term  of  the  court  was  still  in  session, 
and  that  the  defendant,  Dave  Cunningham, 
could  be  indicted  at  the  present  term  of  the 
court  The  court  thereupon  had  Cunningham 
brought  Into  open  court,  and  in  his  presence, 
and  In  the  presence  of  his  counsel  (the  -de- 
fendant being  still  in  custody),  set  aside  that 
part  of  the  order  made  in  the  case  the  day 
before  requiring  the  defendant  to  answer  at 
the  next  term  of  the  court,  and  bound  the  de- 
fendant over  to  answer  at  this  term,  an  In- 
dictment to  be  preferred  at  this  term  by  the 
grand  Jury,  and  fixed  the  defendant's  bond 
at  $200.  The  defendant  objected  to  this  ac- 
tion of  the  court,  and  excepted  to  the  overrul- 
ing of  his  objection  by  the  court  Objection 
and  exception  were  duly  made.  On  the  11th 
day  of  January,  1898,  the  grand  Jury  returned 
against  the  defendant  the  indictment  In  thia 
case,  which  Is  for  the  same  offense  as  that 
charged  In  the  indictment,  which  was  de* 
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murred  to  and  quashed.  The  court  had  the 
defendant  brought  into  open  court  on  the 
11th  of  January,  after  the  indictment  had 
been  returned  by  the  grand  Jury,  and  the 
trial  on  the  indictment  was  fixed  for  the  14th 
of  January,  1898."  Upon  calling  the  witnesses 
for  the  trial  of  the  case,  some  of  the  wit- 
nesses for  the  defendant  were  absent  The 
defendant  stated  that  these  witnesses  were 
material  witnesses,  and  asked  the  court  for  a 
continuance  of  the  case.  The  court  declined 
to  continue  the  case,  but  put  the  state  to  the 
admission  of  the  showing  as  to  what  the  ab- 
sent witnesses  would  testify.  The  defendant 
duly  excepted  to  this  ruling.  There  was  evi- 
dence Introduced  on  the  part  of  the  state 
tending  to  show  the  burning  of  the  ware- 
house; that  it  was  the  property  of  the  South 
&  North  Alabama  Railroad  Company;  and 
that  it  was  set  fire  to  by  the  defendant  The 
value  of  the  warehouse  and  its  contents  was 
estimated  by  the  dIflFerent  witnesses  from 
$750  to  $1,500.  The  state  offered  in  evidence 
a  copy  of  the  Acts  of  the  General  Assembly 
of  Alabama,  containing  an  act  incorporating 
the  South  &  North  Alabama  Railroad  Com- 
pany, by  which  act  there  was  conferred, 
among  other  powers,  upon  said  corporation, 
the  power  to  acquire  and  own  real  estate, 
and  to  construct  and  own  a  railroad  and  sta- 
tion houses  along  its  line  from  Montgomery, 
Ala.,  to  Decatur,  Ala.  This  act  was  passed 
long  before  the  fire.  The  state  also  offered 
in  evidence  a  document  purporting  to  be  a 
certified  copy  of  an  act  of  the  general  as- 
sembly of  the  commonwealth  of  Kentucky, 
for  the  purpose  of  proving  the  corporate  name 
and  powers  of  the  Louisville  &  NashvIUe 
Railroad  Company.  The  deff?ndant  objected 
to  the  introduction  of  said  document  in  evi- 
dence, upon  the  grounds—First,  that  It  was 
not  the  best  evidence  of  the  corporation; 
and,  second,  because  the  Indictment  reads, 
"The  Louisville  A  Nashville  Railroad  Com- 
pany, a  corporation,"  and  the  certified  copy 
offered  in  evidence  was  the  ''Louisville  & 
Nashville  Railroad  Company,  a  corporation." 
The  court  overruled  this  objection,  allowed 
the  document  to  be  introduced  in  evidence, 
and  to  this  ruling  the  defendant  duly  ex- 
cepted. There  was  testimony  In  behalf  of  the 
defendant  tending  to  show  that  one  Charlie 
Zefgler  set  fire  to  the  warehouse  in  ques- 
tion. Said  Zelgler  was  arrested,  and  one  of 
the  state's  witnesses  testified  that  while  said 
Zelgler  was  in  Jail,  he  (the  witness)  carried 
the  defendant  to  the  Jail  where  Zelgler  was 
confined,  and,  when  confronted  with  the  de- 
fendant Zeigler  appeared  to  be  very  angry, 
and  said  to  the  defendant  that  he  had  falsely 
accused  him,  and  denied,  In  the  presence  of 
the  witnesses,  having  anything  to  do  with 
the  burning;  to  all  of  which  the  defendant 
made  no  reply.  There  was  also  evidence  that 
Zelgler  was  Indicted  for  arson,  charged  with 
the  burning  of  this  same  warehouse,  and  that 
the  case  against  him  had  been  nol  pros'd  at 
the  spring  term  of  the  court  1894,  but  it  was 


not  shown  why  the  case  was  nol  pros'd.  The 
bill  of  exceptions  then  recites:  "The  defend- 
ant's attorney  in  his  argument  to  the  Jury 
said  to  them  that  Charlie  Zeigler  was  the 
man  that  did  the  burning,  and  that  an  in- 
dictment was  preferred  against  him,  and  was 
nol  pros'd,  but  that  no  reason  was  assigned 
for  the  nol  pros,  and  that  he  knew  no  reason 
for  it  The  solicitor  in  his  concluding  argu- 
ment to  the  Jury,  in  reply  to  the  reference 
to  the  nol  pros  of  the  case  against  Zelgler, 
said  no  reason  has  been  assigned  for  nol 
pros'lng  the  case;  but  the  defendant's  silence 
at  the  JaU,  when  Zelgler  told  him  he  had 
accused  him  falsely  and  that  he  never  knew 
him,  would  be  a  sufl9cient  reason,  if  none 
other  were  assigned,  for  nol  pros'lng  the  case, 
as  defendant  did  not  deny  Zeigler's'  state- 
ment and  said  nothing.  To  this  argument 
and  statement  by  the  solicitor  the  defendant 
objected,  because  there  had  been  no  evidence 
offered  to  show  why  the  indictment  against 
Zeigler  had  been  nol  pros'd.  Th^  court  re- 
plied that  while  the  evidence  did  not  show 
any  reason  for  nol  pros'lng  the  case  against 
Zelgler,  yet  the  solicitor  might  in  reply  to 
defendant's  attorney's  argument  argue  the 
statement  as  an  inference.  The  court  over- 
ruled defendant's  objection  to  the  solicitor's 
argument  as  stated,  and  the  defendant  ex- 
cepted duly." 

Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "If  the  Jury 
believe  from  the  evidence  that  the  value  of 
the  warehouse,  exclusive  of  the  depot  con- 
nected with  it  is  less  than  $500,  then  the 
Jury  cannot  convict  the  defendant  of  arson 
in  the  second  degree,  under  the  indictment" 

(2)  "If  the  Jury  believe  from  the  evidence 
that  the  value  of  the  property  as  proven  is 
less  than  the  value  alleged  in  the  indictment 
the  Jury  must  find  the  defendant  not  guilty." 

(3)  "If  the  Jury  from  the  evidence  are  not 
satisfied  beyond  a  reasonable  doubt  that  the 
property  burned  was  In  the  possession  of 
the  Louisville  &  Nashville  Railroad  Com- 
pany, they  must  acquit  the  defendant"  (4) 
"The  property  found  in  the  possession  of  the 
defendant  is  a  mere  circumstance  against  the 
defendant  and,  if  possession  of  the  goods 
have  been  satisfactorily  explained  to  the  Jury, 
you  must  acquit  the  defendant  and  you 
must  believe  the  defendant  guilty  heyond  a 
reasonable  doubt  and  to  a  moral  certainty 
before  you  can  convict."  (5)  "The  property 
found  in  the  possession  of  the  defendant  Is  a 
circumstance  against  the  defendant  and,  if 
possession  of  goods  have  been  satisfactorily 
explained  to  the  Jury,  you  must  acquit  the  de- 
fendant, and  you  must  believe  the  defendant 
guilty  beyond  a  reasonable  doubt  and  to  a 
moral  certainty,  or  you  ought  to  acquit  him." 
(6)  "If  there  is  no  evidence  that  Dave  Cun- 
ningham was  called  on  to  reply  when  Charlie 
Zelgler  said  Dave  had  falsely  charged  him. 
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then  there  wa9  no  necessity  of  Dave  Con- 
ningham  to  reply,  and  the  place  and  all  the 
circumstances  may  be  taken  into  considera- 
tion by  the  Jury."  (7)  "If  there  be  one  Jury- 
man who  belieyes  the  state  has  not  proven 
the  defendant  guilty  beyond  a  reasonable 
doubt  and  to  a  moral  certainty,  then  this 
Juryman  should  not  consent  to  a  yerdict  of 
guilty."  (8)  "If  the  Jury  believe  the  evi- 
dence, you  will  find  the  defendant  not 
guilty." 

H.  J.  Lancaster,  for  appellant  Wm.  C. 
Fltts,  Atty.  Gen.,  for  the  State. 

BRICKELL,  G.  J.  A  demurrer  to  the  first 
indictment  having  been  interposed  and  sus- 
tained, and  the  defendant  having  declined 
to  consent  to  an  amendment  of  the  indict- 
ment, the  court  was  authorized  to  "order  in- 
other  indictment  to  be  preferred  at  the  same 
or  at  a  subsequent  term."  Code  1886,  %  4918. 
It  is  of  no  consequence  that  the  order,  as 
first  made,  directed  that  the  new  indictment 
be  preferred  at  the  next  term,  and  that  the 
court,  on  the  succeeding  day  of  the  term,  the 
defendant  being  present,  changed  the  order 
so  as  to  direct  the  second  indictment  to  be 
preferred  at  the  then  present  term.  The 
power  and  authority  of  the  court  to  so 
change  its  order  cannot  be  doubted.  We  do 
not  wish  to  be  understood,  however,  as  aft- 
senting  to  the  proposition  that  the  validity 
or  regularity  of  the  order  holding  the  de- 
fendant to  answer  a  second  indictment  is 
pertinent  to  any  issue  presented  in  the  trial 
upon  the  second  indictment;  no  question  of 
former  Jeopardy  nor  of  the  statute  of  limi- 
tations intervening.    Id.  M  5067,  5075. 

The  granting  or  refusal  of  an  application 
for  a  continuance  is  left  to  the  sound  dis- 
cretion of  the  trial  court,  and  its  action  there- 
on is  not  revisable  by  this  court.  De  Arman 
V.  State,  77  Ala,  10;  White  v.  State,  86  Ala. 
69,  5  South.  674;  Walker  v.  State,  91  Ala. 
76,  9  South.  87;  Lowery  v.  State,  98  Ala. 
45,  13  South.  498;  Carr  v.  State,  104  Ala.  4, 
16  South.  150. 

The  objection  interposed  by  the  defend- 
ant to  the  admission  in  evidence  of  the  cer- 
tified transcript  of  the  charter  of  the  Louis- 
ville &  Nashville  Railroad  Company  was 
purely  technical  and  without  merit. 

The  remarks  of  the  solicitor,  made  in  reply 
to  the  argument  of  counsel  for  the  defend- 
ant, touching  the  dismissal  of  the  prosecution 
against  the  witness  Zeigler,  if  properly  pre- 
sented for  review,  are  not  subject  to  objec- 
tion. They  were  made  as  an  argument  or  in- 
ference, and  not  as  the  statement  of  a  fact 
Hobbs  V.  State,  74  Ala.  39;  Jefferson  v.  State, 
110  Ala.  89,  20  South.  434. 

The  statute  makes  the  willful  burning  of 
a  warehouse  arson  in  the  second  degree,  if 
the  property  be  of  the  value  of  |500  or  more. 
If  it  be  of  less  value  than  |500,  the  offense  is 
arson  in  the  third  degree.  Code  1896,  S§  4337, 
4340;  James  v.  State,  104  Ala.  20,  16  South. 


91.  The  bin  of  exceptions  contains  no  testi- 
mony tending  to  show  the  value  of  the  ware- 
house, the  subject  of  the  arson  in  this  case, 
to  have  been  of  less  value  than  $500;  hence 
charge  numbered  1,  requested  by  the  de- 
fendant, was  properly  refused.  Nor  was  the 
state  required  to  prove  the  property  to  have 
been  of  the  exact  value  alleged  in  the  indict- 
ment. The  testimony,  without  conflict,  tend- 
ing to  show  that  the  value  of  the  warehouse 
alone  was  more  than  $500.  there  was  po  va- 
riance between  the  allegation  and  the  proof 
of  value.  Charge  numbered  2  was  there- 
fore properly  refused. 

The  indictment  contains  two  counts,— one 
alleging  the  ownership  of  the  property  to 
have  been  in  the  South  &  North  Alabama 
Railroad  Company,  and  the  other  alleging  it 
to  have  been  in  the  Louisville  &  Nashville 
Railroad  Company.  Such  Joinder  of  counts 
made  with  the  view  of  meeting  any  phase  of 
the  .testimony,  the  offenses  charged  being  of 
the  same  family  of  crimes,  is  a  practice 
which  has  long  been  sanctioned  by  this 
court.  If,  in  such  case,  the  testimony  tends 
to  develop  separate  and  distinct  offenses,  the 
court  will  require  the  prosecution  to  elect 
on  which  offense  a  conviction  is  claimed.  3 
Brick.  Dig.  p.  268,  M  242,  243;  Butier  v. 
State,  91  Ala.  87,  9  South.  191;  Tanner  v. 
State,  92  Ala.  1,  9  Soutn.  613;  Rollins  v. 
State,  98  Ala.  79,  13  South.  280;  Upshur  v. 
State,  100  Ala.  2,  14  South.  541.  The  charge 
numbered  3,  requested  by  the  defendant,  was 
properly  refused;  its  tendency  being  to  re- 
strict the  Jury  to  the  first  count  in  the  in- 
dictment when  no  cause  for  an  election  by 
the  prosecution  had  been  presented  and  no 
election  had  been  required  by  the  court 

Charges  numbered  4  and  6  are  argumenta- 
tive, invasive  of  the  province  of  the  Jury, 
and  were  calculated  to  confuse  and  mislead. 
In  Carter  v.  State,  103  Ala.  93,  15  South.  893, 
it  was  held  error  to  refuse  a  charge  request- 
ed by  the  defendant  in  the  following  words: 
"Unless  each  of  you  is  convinced  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ants, from  the  evidence  in  the  case,  llien  you 
should  not  convict  them."  In  Goldsmith  v. 
State,  105  Ala.  8,  16  South.  933,  a  charge  that 
"if  any  one  of  the  Jurors  has  a  reasonable 
doubt  of  the  guilt  of  the  accused,  they  must 
acquit  him,"  was  held  properly  refused;  the 
law  not  requiring  an  acquittal  of  the  defend- 
ant because  one  or  more  of  the  Jurors  may 
not  be  legally  convinced  of  his  guilt  A  sim- 
ilar charge  was  held  properly  refused  in 
Pickens  v.  State  (Ala.)  22  South.  551. 

Charge  numbered  7,  requested  by  the  de- 
fendant in  the  present  case,  is  as  follows: 
"If  there  be  one  Juryman,  who  believes  the 
state  has  not  proven  the  defendant  guilty 
beyond  a  reasonable  doubt  and  to  a  moral 
certainty,  then  this  Juryman  should  not  con- 
sent to  a  verdict  of  guilty."  Aside  from  the 
Inartificial  manner  in  which  the  charge  is 
drawn.  It  is  vicious,  in  that  It  Is  calculated  to 
impress  the  mind  of  a  Juror  with  the  idea 
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that  his  verdict  must  be  reached  and  ad- 
hered to  without  the  aid  of  that  considera- 
tion and  deliberation  with  his  fellow  Jurors 
which  the  law  intends  shall  take  place  in  the 
jury  room.  The  general  charge  was  proper- 
ly refused.    Affirmed. 


(117  Ala.   69) 


ORR  V.  STATE. 


(Supreme  Oourt  of  Alabama.     June  7, .  1898.) 
Criminal  La.w—In8Tbuction8—Evidbncb— Homi- 
cide. 

1.  Code  1896,  \  3327,  makes  it  the  duty  of  the 
trial  judge  to  charge  the  jury  in  writing,  when 
so  requested  by  either  party.  Section  3328  pro- 
vides that  charges  moved  for  by  either  party 
must  be  in  writing,  and  given  or  refused  in  the 
terms  in  which  they  are  written,  and  charges 
which  are  given  must  be  taken  by  the  jury  with 
them  on  retirement.  Etl^  that  a  defendant  is 
entitled  to  have  proper  charges  which  he  has 
requested  taken  by  the  jury  on  their  retirement, 
and  considered  by  them,  and  that  the  court  is 
not  warranted  in  refusing  such  instructions  Sim- 
ply on  the  ground  that  such  charges  are  cov- 
ered by  the  general  written  charge  of  the  court. 

2.  It  is  competent  for  a  witness  to  state  that 
cartridges  in  a  pistol,  not  exploded,  looked  as  if 
they  had  recently  snapped,  since  the  defendant 
had  the  opportunity  of  cross-examining  him 
with  reference  to  the  facts,  if  desired. 

3.  A  nonexpert  witness  is  not  competent  to 
testify  that  in  his  opinion  a  rock,  the  size  of 
that  tiirown  by  deceased,  was  calculated  to  pro- 
duce death  or  great  bodily  barm  at  the  dis- 
tance it  was  thrown,  since  this  is  a  mere  con- 
clusion of  the  witness,  and  wholly  within  the 
province  of  the  jury. 

Appeal  from  circuit  court,  Colbert  county; 
Thomas  R.  Roulhac,  Judge. 

Nancy  Orr  was  convicted  of  murder,  and 
appeals.    Reversed. 

James  Jackson,  L.  C.  Curry,  and  Edmund 
C.  Winston,  Jr.,  for  appellant  Wm.  C.  Fitts, 
Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  tried 
and  convicted  of  the  offense  of  murder.  Dur- 
ing the  trial,  several  exceptions  were  re- 
served to  the  rulings  of  the  court,  both  as 
to  the  admission  of  evidence,  and  instruc- 
tions for  the  Jury.  At  the  request  of  the  de- 
fendant, the  judge  charged  the  Jury  in  writ- 
ing as  provided  in  section  3327  of  the  Code 
of  1896.  This  written  charge  by  the  Judge 
is  very  lengthy,  covering  almost  every 
phase  of  the  law  of  homicide,  and  as  appli- 
cable to  the  facts.  It  may  be  that  we  cannot 
give  our  unqualified  approval  of  every  prop- 
osition contained  in  the  charge,  but,  under 
the  view  we  take  of  the  principle  of  practice 
applicable,  the  case  must  be  reversed,  with- 
out reference  to  the  correctness  of  those  por- 
tions to  which  exceptions  were  reserved.  It 
is  well  settled  that  the  court  is  not  required 
to  repeat  charges  already  given.  See  the 
cases  cited  under  section  3328  of  the  Code 
of  1896.  Many  of  the  charges  refused,  some 
of  which,  at  least,  asserted  correct  proposi- 
tions of  law,  were  indorsed,  "Refused  be- 
cause already  given." 

The  question  presented  is  whether  the  rule 


that  the  court  is  not  required  to  repeat  char- 
ges already  given  can  be  applied,  when  such 
charges,  if  given,  were  contained  only  in  the 
written  charge  given  In  pursuance  of  the 
statute,  as  distinguished  from  written  char- 
ges specially  requested  by  the  appellant. 
Section  3328,  supra,  is  as  follows:  "Charges 
moved  for  by  either  party  must  be  in  writ- 
ing and  must  be  given  or  refused  in  the 
terms  in  which  they  are  written;  and  it  is 
the  duty  of  the  judge  to  write  'Given'  or 
'Refused'  on  the  document  and  sign  his 
name  thereto,  which  thereby  becomes  a  part 
of  the  record,  and  charges  which  are  given 
must  be  taken  by  the  jury  with  them  on  re- 
tirement and  those  refused  must  be  retain- 
ed by  the  clerk."  The  provisions  of  this 
statute  are  not  in  terms  made  applicable  to 
the  written  charge  which  may.  be  required  of 
the  judge  under  the  preceding  section  3327, 
supra.  The  judge  is  not  required  to  write 
"Given,"  and  sign  his  name  thereto;  nor 
does  the  statute  provide  that  this  charge 
must  be  taken  by  the  jury  on  retirement,  nor 
is  it  expressly  made  a  part  of  the  record. 
In  the  case  of  Railroad  Co.  v.  Hall,  91  Ala. 
112,  122,  8  South.  371,  it  is  strongly  intimat- 
ed that  the  court,  in  writing,  may  qualify 
or  explain  his  written  charge,  and  that  it  is 
incumbent  on  the  party  objecting  to  any 
part  of  the  written  charge  given  by  the 
court  to  state  the  ^ound  of  his  objection,  so 
as  to  give  the  Judge  the  opportunity  to  cor- 
rect the  same.  We  have  been  thus  particu- 
lar to  note  the  different  rules  which  apply 
to  the  charge  of  the  court  given  In  pursuance 
of  section  3327,  and  those  specially  request- 
ed in  writing  by  either  party  under  section 
3328,  of  the  Code.  We  do  not  decide  the 
question  as  to  whether  the  Jury  must  take 
with  them,  on  their  retirement,  the  written 
charge  given  by  the  Judge,  as  that  question 
is  not  before  us,  and  it  does  not  appear 
whether  said  charge  was  taken  out  by  the 
Jury.  What  we  do  decide  is  that  special 
charges  requested  in  writing,  and  given, 
must  be  taken  out  by  the  Jury,  and  the  par- 
ty has  the  right  to  have  such  charges  before 
the  Jury  for  their  examination  and  consider- 
ation, while  charges  marked  "Refused"  do 
not  go  before  the  Jury.  It  would  have  been 
a  difficult  matter  for  the  defendant  to  have 
framed  a  charge  under  section  8328,  supra, 
and  which  the  Jury  should  have  taken  out 
in  their  retirement,  not  covered  by  the  writ- 
ten charge.  It  is  much  the  safer  rule,  and 
more  in  accord  with  the  spirit  of  our  stat- 
utes, to  hold  that  a  charge  cannot  be  proper- 
ly refused  on  the  ground  that  the  same 
charge  has  been  given,  when  it  was  given 
only  in  the  general  written  charge  of  the 
court,  under  section  3327,  supra.  The  record 
leaves  no  doubt  that  the  trial  Judge,  in  re- 
fusing charges  on  the  ground  that  such 
charges  had  already  been  given,  had  in  his 
mind  his  general  written  charge.  Take 
charge  No.  6  requested  by  the  defendant, 
and  refused  for  the  reason  stated.  It  is  as 
Digitized  by  VjOiJ  V  VC 
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follows:  "If,  upon  the  whole  evidence,  the 
guilt  of  the  defendant  Is  not  established  be- 
yond a  reasonable  doubt,  the  Jury  must  ac- 
quit" We  might  refer  to  others  equally 
dear,  and  refused  upon  the  ground  that  the 
charge  had  been  given;  and  yet  the  charge 
Is  not  to  be  found,  except  In  the  general 
written  charge  of  the  judge. 

It  was  competent  for  the  witness  to  state 
that  the  cartridges  In  the  pistol,  not  explod- 
ed, looked  as  If  they  had  recently  snapped. 
He  might  have  been  cross-examined  as  to 
the  facts. 

It  was  not  competent  for  the  witness  to 
testify  that  In  his  opinion  a  rock,  the  size  of 
that  thrown  by  deceased,  was  calculated  to 
produce  death  or  great  bodily  harm,  at  the 
distance  from  which  it  was  thrown.  This 
character  of  evidence  is  not  expert  evidence, 
and  the  witness  was  not  an  expert,  and  was 
no  more  competent  to  form  a  conclusion 
than  the  members  of  the  jury.  The  admis- 
sion of  such  testimony  would  have  amount- 
ed to  a  mere  substitution  of  his  conclusion 
for  the  conclusion  of  the  Jury. 

There  is  no  merit  in  the  exceptions  reserv- 
ed upon  questions  of  evidence.  Beversed 
and  remanded. 
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(Supreme  Court  of  Alabama.    June  1,  1886.) 
Cbimxnal   Law— SBKTBsroB— HomoiDi— Vbrdiot. 

1.  Code  1896,  S  5412,  provides  that  in  all  cases 
of  conviction  for  felonies  in  which  the  punish- 
ment is  for  more  than  12  months  and  not  more 
than  2  jrears  the  judge  may  sentence  the  party 
to  imprisonment  in  the  penitentiary,  confine- 
ment m  the  county  Jail,  or  to  hard  labor  for  the 
county,  at  his  discretion,  any  other  section  of 
the  Code  notwithstanding.  Held,  that  the  pow- 
er of  a  jury  was  exhausted  when,  with  their 
verdict,  they  fix  the  number  of  years  the  pun- 
ishment is  to.  continue,  and  that  they  have  no 
right  to  fix  the  kind  of  punishment. 

2.  A  jury  found  defendant  guilty  of  man- 
slaughter, and  assessed  his  punishment  "at  two 
years'  hard  labor  for  the  county."  Hddf  that 
the  words  "for  the  county"  were  mere  surplus- 
age, whldi  the  court  might  have  ordered  omit- 
ted before  receiving  the  verdict,  and  that  the 
verdict  was  not  thereby  rendered  illegal. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Henry  Washington  was  convicted  of  man- 
slaughter, and  he  appeals.    AflOrmed. 

Upon  the  return  of  the  verdict  of  the  Jury, 
which  is  copied  in  the  opinion,  the  defendant 
moved  the  court  in  arrest  of  judgment,  upon 
the  ground  that  the  verdict  of  the  Jury  was 
contrary  to  law,  and  was  unauthorized,  by 
reason  of  the  fact  that  under  section  4492  of 
the  Code  of  1886  (section  5412,  Code  1896) 
the  jury  had  no  discretion  and  no  authority 
to  fix  the  kind  or  character  of  punishment 
to  be  inflicted  upon  the  defendant,  and  that 
the  only  discretion  invested  in  the  jury  in  the 
case  was  to  fix  the  period  of  punishment 
This  motion  was  overruled,  and  the  defend- 
ant duly  excepted.    This  ruling  Is  the  only 


question  presented  for  review  on  the  present 
appeal. 

Wlnfield  S.  Lewis,  for  appellant.    Wm.  G. 
Fitts,  Atty.  Gen.,  for  the  State. 

BRIOKELL,  C.  J.  It  ought  to  be  regarded 
as  fully  and  finally  settled  by  the  decisions 
of  this  court  that  upon  a  conviction  of  man- 
slaughter in  the  first  degree  the  power  of 
the  jury  is  exhausted  when,  with  their  ver- 
dict of  guilty,  they  fix  the  period  or  number 
of  years  the  punishment  is  to  continue  (Code 
1896,  §  5412)  and  cases  cited  in  the  note  there- 
to. In  the  present  case  the  jury,  by  their 
verdict,  found  the  defendant  guilty  of  man- 
slaughter  in  the  first  degree,  and  undertook 
to  fix  his  punishment  at  two  years*  hard 
labor  for  the  county  of  Mobile.  It  is  here  in- 
sisted that  the  sentence  is  illegal,  not  because 
of  a  want  of  authority  in  the  court  to  impose 
a  sentence  to  hard  labor  for  the  coimty  for 
the  term  of  two  years,  but  because  the  ver- 
dict of  the  Jury  went  beyond  their  authority, 
and  undertook  to  prescribe  the  place  or 
character  of  the  punishment  The  verdict 
was:  ••We,  the  jury,  find  the  defendant 
guilty  of  manslaughter  in  the  first  degree, 
and  we  further  assess  his  punishment  at 
two  years'  hard  labor  for  the  county.**  The 
Italicised  words  were  mere  surplusage.  The 
court,  before  receiving  the  verdict,  might 
have  instructed  the  jury  to  omit  them.  These 
words  omitted,  and  the  verdict  is  in  all  re- 
spects one  which  the  Jury  were  authorized 
to  render.  The  futile  attempt  of  the  Jury  to 
fix  the  place  or  character  of  punishment  hn- 
posed  no  restriction  upon  the  discretion  vest- 
ed in  the  Judge  by  section  5412  of  the  Code 
of  1896.  The  term  of  the  punishment  be- 
ing fixed  by  the  jury  at  two  years,  the  Judge 
was  authorized  by  that  section  to  sentence 
the  defendant  "to  imprisonment  in  the  peni- 
tentiary, or  confinement  in  the  county  Jail, 
or  to  hard  labor  for  the  county,  at  his  discre- 
tion." That  the  Judge,  in  the  exercise  of  his 
discretion,  saw  fit  to  select  the  place  or  char- 
acter of  punishment  suggested  by  the  sur- 
plusage of  the  verdict,  cannot  affect  the 
validity  of  the  sentence.  The  case  is  dis- 
tinguished from  the  case  of  Zaner  v.  State, 
90  Ala.  651,  8  South.  698,  where  the  sentence 
following  the  verdict  was  to  Imprisonment 
in  the  penitentiary  for  the  term  of  one.  year, 
—a  sentence  the  court  was  not  authorized  by 
law  to  impose.  The  sentence  being  illegal,* 
the  case  was  properly  reversed;  and,  while 
there  are  expressions  in  the  opinion  in  that 
case  and  In  the  case  of  Ex  parte  Brown,  102 
Ala,  179,  15  South.  602,  to  the  effect  that  the 
court  could  not  pronounce  a  legal  sentence 
on  such  a  verdict,  they  are  not  in  harmony 
with  later  decisions.  In  the  case  of  Evans  v. 
State,  109  Ala.  11,  24,  19  South.  539,  the  ver- 
dict of  the  jury  was:  "We,  the  jury,  find  the 
defendant  guilty  of  manslaughter  In  the  first 
degree,  and  fix  his  punishment  at  fifteen 
months  in  the  penitentiary."  The  judge  sen- 
tenced the  defendant  to  15  months*  hard  labor 
Digitized  by^  -'  «^»»^"^ 
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for  the  county  of  Cleburne,  and  an  additional 
term  of  10  months  for  the  costs  of  the  prose- 
cution. This  court  held  the  sentence  author- 
ized by  law,  and  sustained  by  the  verdict 
We  adhere  to  the  opinion  In  Evans  v.  State, 
supra.    Affirmed. 

(118  Ala.  209) 

GARLAND  v.  BOSTICK. 

STEPHENS  V.  GARLAND. 

(Supreme  Gourt  of  Alabama.     June  9,  1898.) 

HoMBSTSAD*- Rights  of  Widow  —  Exbmptions— 

ABA.NOONMBNT— EXTBNT. 

1.  Oode  1886,  tit.  6,  c  1»  providing  for  home* 
stead  exemptions,  relates  to  exemptions  from 
levy  and  sale  unaer  process,  and  has  no  appli- 
cation to  the  homestead  rights  of  a  widow  in 
the  estate  of  her  deceased  husband. 

2.  The  homestead  provided  for  a  widow  and 
minor  children  of  a  decedent  by  Code  1886,  S 
2548,  need  not  be  specially  set  off  to  them,  since 
the  exemption  attaches  by  operation  of  law. 

S.  Acts  1888^89,  p.  113  (Code  1806,  %  2101)» 
provides  that,  when  a  homestead  has  been  al- 
lotted to  a  widow  or  minor  children,  they  shall 
not  be  held  to  have  abandoned  or  forfeited  the 
same  by  removing  therefrom.  Hdd,  that  where 
a  widow  resided  on  a  homestead  (worth,  less 
than  |2,000),  aft^r  the  death  of  her  husband, 
for  a  few  weeks,  and  then  rented  it  during  a 
temporary  absence,  she  did  not  thereby  forfeit 
her  right  to  have  it  set  oft  to  her  aa  her  home- 
stead. 

4.  A  decedent  and  wife  occupied  a  house  and 
lot  in  town,  which  they  owned  jointly,  as  their 
homestead.  They  also  owned  a  small  house, 
which  he  rented  to  a  tenant  for  doing  his  laun- 
dry work,  and  an  80-acre  farm  in  the  country, 
the  products  of  which  he  used  to  support  his 
family,  and  in  his  business.  Hddf  that  the 
farm  and  rented  house  formed  no  part  of  the 
homestead,  and  a  report  of  commissioners,  al- 
lowing them  to  a  widow  as  a  part  of  her  home^ 
stead,  was  properly  set  aside. 

Appeals  from  probate  court,  Jackson  coun- 
ty; William  B.  Bridges,  Judge. 

Proceeding  by  Sallie  Garland  against  F. 
J.  Bostlck,  as  administrator,  etc.,  and  W.  L. 
Stephens,  guardian,  etc.,  against  Sallie  Gar- 
land, for  the  establishment  of  a  homestead 
right  From  an  order  modifying  a  report 
of  appraisers,  plaintiff  and  W.  lu  Stephens 
appeal.    Affirmed. 

The  facts  in  this  case  are  in  substance  as 
follows:  John  C.  Garland  died  intestate  in 
Jackson  county,  in  August,  1896,  leaving  Sal- 
lie Garland,  the  appellant,  surviving  him  as 
his  widow.  He  had  no  lineal  descendants, 
and  his  brothers  and  sisters  and  their  de- 
•  scendants  were  his  heirs  at  law.  At  the 
time  of  his  death  and  for  several  years  prior 
thereto,  he  lived  in  Scottsboro,  and  occupied 
as  his  homestead  a  house  and  lot  in  said 
town  which  was  owned  by  him  and  his  wife 
jointly.  They  also  owned  another  house  and 
lot  jointly,  situated  in  the  same  town  about 
one-fourth  of  a  mile  from  the  homestead, 
and  a  tract  of  land  containing  80  acres,  sit- 
uated in  the  country  about  one  and  a  half 
miles  from  town.  The  evidence  for  the  plain- 
tiff tended  to  show  that  the  decedent,  for  sev- 
eral years  before  his  death,  rented  out  the 
80-acre  farm;  while  the  evidence  for  the  de- 
fendant was  to  the  effect  that  he  rented  said 


farm,  not  for  money,  but  for  a  certain  propor- 
tion of  what  was  raised  on  the  place,  and 
that  whatever  was  paid  hhn  he  used  towards 
the  support  of  his  family;  and  that  at  times, 
while  that  said  place  was. rented,  wood  was 
cut  from  the  place,  and  hauled  to  his  house 
in  town,  occupied  as  a  homestead.  The  dece- 
dent rented  the  house  and  lot  in  town  not  oc- 
cupied as  a  homestead,  usually,  to  a  tenant 
who  washed  and  ironed  for  him,  and  the  wash- 
ing and  ironing  was  about  all  he  received  for 
the  use  of  said  house  and  lot  After  his  death 
his  widow  continued  to  occupy  the  home- 
stead for  five  or  six  weeks.  She  then  went 
to  stay  for  awhile  with  her  niece  who  lived 
in  said  town.  During  this  absence  some  of 
her  household  goods  remained  in  the  house 
and  some  of  them  she  took  to  the  home  of 
her  niece.  In  January,  1897,  said  widow 
rented  said  homestead  premises  to  J.  H. 
Young  until  October,  1897,  and  from  the  date 
of  said  renting  to  the  hearing  of  this  case, 
said  Young  occupied  said  homestead  and  had 
the  exclusive  use  and  control  of  the  same. 

On  April  20,  1897,  an  order  was  made  ap- 
pointing B.  D.  Gross  administrator  of  the  es- 
tate of  John  O.  Garland;  and  in  said  order 
it  was  decreed  that  a  commission  issue  to 
certain  named  appraisers,  authorizing  and 
requiring  them  to  set  apart  to  Sallie  Garland, 
the  widow  of  the  deceased,  the  exemption 
allowed  by  law  to  widow  and  minor  children. 
This  commission  to  said  appraisers  was  reg* 
ularly  Issued,  and  they  made  their  report,  in 
which  they  allotted  and  set  apart  to  the 
widow  the  house  and  lot  in  Scottsboro  which 
was  occupied  by  the  decedent  at  the  time  of 
his  death,  and  also  the  farm  in  the  country, 
as  a  homestead.  Said  house  and  lot  and 
farm  were  of  the  aggregate  value  of  less 
than  $2,000. 

On  the  final  report  of  said  commissioners, 
the  administrator  and  the  guardian  ad  litem 
who  had  been  appointed  for  the  minor  heira, 
filed  exceptions  thereto,  the  grounds  of  the 
exception  being  that  the  80-acre  farm  in  the 
country  was  not  a  part  of  the  homestead, 
and  that  if  the  widow  had  been  entitled  to 
the  homestead  exemption  she  was  not  then 
entitled  thereto  by  reason  of  her  abandon- 
ment; the  said  house  and  lot  in  the  town  of 
Scottsboro  being  at  that  time  occupied  by 
tenants.  The  court  set  aside  the  report  of 
the  commissioners  as  to  the  80-acre  farm  in 
the  country,  and  rendered  a  decree  conflrm- 
ihg  the  report  as  to  the  house  and  lot  in  the 
town  of  Scottsboro,  allotting  and  setting 
apart  that  house  and  lot  to  the  widow  as 
exempt  The  other  house  and  lot,  which 
was  rented  to  the  washwoman  of  the  widow, 
was  never  allotted  as  a  part  of  the  home- 
stead. From  this  decree  the  widow  appeals, 
and  assigns  as  error  the  setting  aside  by  the 
court  of  the  report  of  the  commissioners  as  to 
the  80-acre  farm.  The  guardian  ad  litem  of 
the  minor  heirs  took  a  cross  appeal  from  the 
judgment  confirming  the  report  as  to  the 
house  and  lot,  and  assigned  the  rendition 
thereof  as  error.        ^.^.^.^^^  by  VaUU^ LC 


Ala.) 


WADSWOBTH  v.  DUNNAM. 


Tally  &  Proctor^  for  appellant  W.  L.  Ste- 
phens.   J.  E.  Brown,  for  Sallie  Garland. 

HARALSON,  J.  It  is  claimed  by  the  guard- 
Ian  ad  litem  of  the  Infant  defendant,  that 
the  widow,  Mrs.  Garland,  forfeited  her  right 
to  the  homestead,  when,  shortly  after  the 
death  of  her  husband,  she  moved  from  and 
leased  it  temporarily  to  another.  This  con- 
tention has  no  foundi^tion  unless  it  could  be 
justified  under  that  chapter  of  the  Code  of 
1886  which  begins  with  section  2507.  But 
that  chapter  relates  exclusively  to  "exemp- 
tions from  levy  and  sale  under  process." 

In  the  case  before  us,  the  husband  owned 
and  resided  on  the  town  homestead  in  ques- 
tion, which  was  less  in  value  than  $2,000, 
and  died  leaving  his  widow  in  possession 
thereof.  Such  a  case  is  governed,  not  by 
the  chapter  of  the  Code  above  referred  to» 
but  by  the  succeeding  chapter  (2),  which  re- 
lates to  "homestead  exemption  in  favor  of 
widow  and  minor  children.*'  Section  2543 
of  this  last-named  chapter,  provides  for  a 
homestead  *'in  favor  of  such  widow  and  mi* 
nor  child  or  children,  or  either,  in  any  event, 
during  the  life  of  the  widow,  and  the  minor- 
ity of  the  child  or  children,  whichever  may 
last  terminate,"  and  provides  further  that 
"the  rents  and  profits  of  such  homestead,  if 
there  be  a  widow  and  no  minor  child,  shall 
enure  to  her  benefit  during  her  life,  or  If 
there  be  a  minor  child  or  children,  and  no 
widow,  then  to  the  benefit  of  such  child  or 
children  during  minority,*'  etc 

In  this  latter  class  of  exemptions  tt  is  well 
understood,  that  in  cases  where  the  value  of 
the  personal  property  of  a  decedent,  and  the 
area  and  value  of  the  homestead,  do  not  ex- 
ceed in  value  that  allowed  by  law  to  the 
widow  and  minor  children,  there  Is  no  neces- 
sity for  the  widow  or  minors  to  lay  claim 
thereto  by  having  it  set  aside  to  her  or  them« 
The  law  interferes  and  attaches  to  such  prop- 
erty as  absolutely  as  if  the  particular  prop- 
erty had  been  selected,  set  apart  and  ex* 
empted,  and  this  would  be  the  case  whether 
there  had  been  administration  on  the  estate 
of  the  husband  or  father  or  not  Jackson 
T.  Wilson  (Ala.)  23  South.  621. 

Moreover,  the  legislature,  by  an  act  ap- 
proved February  28,  1688  (Acts  1888-89,  p. 
113),  "for  the  protection  of  widows  and  mi- 
nor children,**  provided  in  substance,  that 
when  homestead  exemption  has  been  allotted 
to  the  widow  and  minor  child  or  children 
or  either,  they  shall  not  be  held  to  have 
abandoned  or  forfeited  the  same  by  remov- 
al therefrom.     Code  1886,  |  2101. 

We  discover  no  error  in  the  ruling  of  the 
court  setting  aside  and  declaring  the  exemp- 
tion in  favor  of  the  widow,  to  the  house  and 
lot  in  the  town  of  Scottsboro  where  the  hus- 
band resided  at  the  time  of  hlSi  death,  and 
that  the  same  had  not  been  forfeited  be- 
cause the  widow  had  rented  and  temporarily 
moved  from  it 

It  is  unnecessary  to  discuss  the  facts  of 
the  ca^,  relied  on  by  appellant,  to  show  that 


the  court  erred  in  setting  aside  the  report 
of  the  commissioners  in  allowing  the  widow 
as  part  of  the  homestead  the  8Q-acre  farm 
in  the  country;  and  in  not  allowing  the 
small  tenement  house  in  the  town,  as  a  part 
of  the  homestead  exemption.  Neither,  un- 
der the  facts  disclosed,  had  any  connection 
with  the  town  homestead,  in  such  sense  as  to 
make  it  a  part  thereof.  The  discussion  of 
analogous  facts  and  the  decisions  of  this 
court  In  analogous  cases,  render  it  unneces- 
sary to  repeat  the  argument  here.  Dlcus  v* 
Hall,  83  Ala.  158,  8  South.  238;  Jaffrey  v. 
McGough,  88  Ala.  648,  7  South.  333;  Hodges 
V.  Winston,  85  Ala.  514,  11  South.  200. 

The  decree  of  the  probate  court  is  affirmed 
in  the  main  case,  and  on  the  cross  appeal  by 
the  guardian  ad  litem. 

Affirmed. 


(117  Ala.  eel) 

WADSWORTH  v.  DUNNAM  et  al. 

(Supreme  Court  of  Alabama.     May  17,  1898.) 

pROMissoKT  Notes— Sunday  Laws—Wdat  Con- 
stitutes Intoxicating  LiQuons— Evidbncb  — 
ExAiiiNATJON  09  Witnesses  —  Illbojllitt  or 
Notes. 

1.  The  giring  of  notes  for  a  running  account 
does  not  waiye  the  maker's  right,  when  sued 
on  such  notes,  to  set  up  as  a  defense  that  part 
of  the  goods  were  sold  in  violation  of  the  stat- 
ute. 

2.  Even  a  casual  sale  on  Sunday,  when  the 
doors  of  the  store  were  kept  open  only  for  the 
purpose  of  obtaining  light  and  air  and  not  for  the 
purpose  of  trading,  is  within  Oode  1886,  §  1749, 
providing  that  all  contracts  made  on  Sunday, 
unless  for  advancement  of  religion,  or  in  the  ex- 
ecution or  for  the  performance  of  some  work 
of  charity,  or  in  case  of  necessity,  are  void. 

3.  On  an  issue  as  to  whether  "Ginseng  Oor- 
dial*'  was  intoxicating,  an  offer  to  Introduce  in 
evidence  bottles  of  it,  to  be.smelled,  drank,  or 
tasted  by  the  jury,  was  properly  overruled, 
since  tending  to  make  the  jurors  witnesses. 

4.  On  redirect  examination,  a  party  may  ask 
his  witness,  who  testified  on  direct  examination 
simply  as  to  the  ingredients  of  a  cordial,  and  on 
cross-examination  that  such  ingredients  had 
medicinal  properties,  if  it  was  not  a  fact  that 
one  of  the  ingredients  had  no  medicinal  prop- 
erties, and  that  the  United  States  Dispensatory 
had  so  held. 

5.  A  note  taken  to  secure  tin  account,  items 
of  which  for  sales  on  Sunday  and  for  liquors  il- 
legally sold  are  blended  with  legal  items,  is  en- 
tire and  indivisible,  and  hence  there  can  be  no 
recovery  thereon. 

6.  On  an  issue  as  to  whether  a  cordial  was 
intoxicating  so  as  to  make  its  sale  prohibited 
by  Acts  1882-83,  p.  618,  the  test  is  not  whether 
It  is  "reasonably  susceptible  of  being  used  as 
an  intoxicating  beverage." 

7.  An  instruction  should  not  be  based  on  mat- 
ters not  in  evidence. 

Appeal  from  circuit  court,  Shelby  county; 
George  B.  Brewer,  Judge. 

Action  by  F.  P.  and  C.  L.  Dunnam' against 
A.  J.  Wadsworth.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

This  action  was  brought  by  the  appellees 
against  the  appellant,  and  counted  upon  eight 
promissory  notes,  executed  by  the  defendant 
to  the  plaintiffs.  This  is  the  second  appeal 
in  this  action.   13  South.  5d7.    After  the  4%- 
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mandment  of  the  cause,  the  defendant  filed 
several  pleas,  setting  up  as  a  defense  want 
of  consideration  and  failure  of  consideration. 
There  were,  among  the  number  of  special 
pleas  filed,  two  pleas  the  substance  of  which 
is  sufficiently  stated  in  the  opinion.  The  de- 
murrer to  these  pleas,  the  grounds  of  which 
are  also  shown  in  the  opinion,  was  sustained. 

The  plaintiffs  introduced  in  evidence  the 
notes  sued  on,  and  it  was  agreed  by  the  par- 
ties to  the  cause  that  said  notes  were  given 
by  the  defendant  to  the  plaintiffs  in  settle- 
ment of  an  account  made  by  the  defendant 
with  the  plaintiffs. 

The  defendant  introduced  In  evidence 
plaintiffs'  books  containing  said  account, 
made  by  defendant  during  the  years  1890 
and  1891,  in  which  account  were  sundry 
items  of  said  Ginseng  Cordial,  charged  as 
'*B.  B."  Said  account  contained,  also,  sundry 
Items  of  goods,  wares,  and  merchandise  pur- 
porting to  be  charged  on  Sunday,  and  said 
notes  were  given  In  settiement  of  this  ac- 
count. Said  Ginseng  Cordial  was  sold  by 
the  plaintiffs  to  the  defendant  in  beat  No.  4, 
Shelby  county,  Ala.,  during  the  years  1890 
and  1891.  The  defendant  introduced  in  evi- 
dence an  act  of  the  general  assembly  of  Ala- 
bama, found  on  page  613  of  the  Acts  of 
1882-83,  prohibiting  the  sale  of  intoxicating 
bitters  or  beverages  In  precinct  No.  4,  Shel- 
by county. 

The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  said  Ginseng  Cordial 
was  intoxicating  bitters  or  beverages.  The 
evidence  on  the  part  of  the  plaintiffs  tended 
to  show  to  the  contrary.  Here  the  defend- 
ant offered  to  hand  to  the  Jury  and  to  intro- 
duce In  evidence  two  botUes  labeled  Gin- 
seng Cordial,  and  purporting  to  be  Ginseng 
Cordial,  and  to  have  been  prepared  and  put 
up  by  Nabors,  Morrow  &  Sinnlge,  of  Bir- 
mingham, to  be  smelled,  or  dranic,  or  tasted 
by  the  Jury,  as  they  might  see  proper.  The 
plaintiffs  objected  to  the  introduction  of  said 
botties  for  such  purpose,  and  the  court  sus- 
tained the  objection,  and  said  botties  and 
contents  were  excluded  from  the  evidence. 
To  the  ruling  of  the  court  the  defendant  ex- 
cepted. The  evidence  on  the  part  of  the 
defendant  tended  to  show  that  there  were 
no  medicinal  properties  In  the  ingredients 
mentioned  as  the  component  parts  of  Gin- 
seng Cordial. 

Here  the  defendant  Introduced  as  a  wit- 
ness in  his  behalf  Dr.  W.  S.  Du  Bose,  who 
testified  that  he  had  been  practicing  medi- 
cine 40  years.  Witness  was  requested  to 
taste  the  contents,  respectively,  of  two  one- 
ounce  phials,  and  state  what  the  contents 
were,  ^e  testified,  after  having  tasted,  that 
the  one  contained,  in  his  opinion,  a  mixture 
of  tlDcture  of  cinchona  and  red  pepper,  and 
the  other  tincture  of  gentian.  Here  the  de- 
fendant announced  that  he  did  not  wish  to 
ask  the  witness  any  further  questions.  Then 
the  plaintiffs  asked  the  witness  if  he  had 
ever  drank  Ginseng  Cordial,  to  which  he  re- 
plied that  he  had  not;  that  when  he  drank  at 


all  he  drank  whisky;  that  he  had  seen  the 
formula  of  Ginseng  Cordial  manufactured 
by  Nabors,  Morrow  &Slnnige,  of  Birmingham, 
and  had  been  in  that  establishment  when  the 
same  was  being  prepared  in  bulk,  and  had 
seen  the  various  ingredients  of  which  it  was 
made  weighed,  measured,  and  mixed.  Wit- 
ness was  here  asked  by  the  plaintiffs  if,  in  his 
opinion,  said  Ginseng  Cordial  was  intoxi- 
cating. The  defendant  objected  to  the  ques- 
tion, except  the  plaintiffs  make  the  witness 
their  own  as  to  such  matters,  upon  the 
ground  that  said  matters  were  germane  to 
those  inquired  about  on  the  direct  examina- 
tion. Here  the  court  ruled  that  the  defend- 
ant had  made  the  witness  his  own  by  intro- 
ducing him,  and  that  the  plaintiffs  had  a 
right  to  examine  him  on  all  matters  perti- 
nent to  the  issue,  and  then  overruled  defend- 
ant's objection.  To  the  ruling  of  the  court, 
in  overruling  defendant's  objection  and  in 
permitting  the  plaintiffs  to  examine  the  wit- 
ness as  to  matters  not  inquired  about  on 
the  direct  examination,  and  in  holding  that 
the  defendant  had  made  the  witness  his  own 
as  to  all  matters  pertinent  to  the  issue  by 
having  introduced  him  as  a  witness  in  his 
behalf,  the  defendant  separately  excepted. 
Witness  answered  that  in  his  opinion  Gin- 
seng Cordial  was  not  intoxicating,  and  that 
in  his  opinion  it  was  not  reasonably  suscep- 
tible of  use  as  an  intoxicant  or  as  a  substi- 
tute for  ordinary  intoxicating  beverages,  and 
that  Ginseng  Cordial  contained  medicinal 
properties.  Witness  was  here  shown  the  la- 
bel and  bottie,  and  read  therefrom  what  pur- 
ported to  be  the  formula  for  said  Ginseng 
Cordial,  and  testified  that  the  Ingredlenta 
named  all  contained  medicinal  properties. 
The  defendant,  on  redirect  examination,  ask- 
ed the  witness  if  it  was  not  a  fact  that  there 
were  no  medicinal  properties  in  ginseng,  one 
of  the  ingredients  named  in  said  formula, 
and  if  the  United  State»  Dispensatory  did 
not  so  hold.  The  plaintiffs  objected  to  the 
question  upon  the  ground  that  the  defend- 
ant had  made  the  witness  his  own  by  intro- 
ducing him,  and  could  not,  therefore,  ask  to 
discredit  him,  contradict  him,  or  impeach 
him.  The  court  sustained  the  objection,  and 
refused  to  allow  the  question  to  be  answered. 
To  the  ruling  of  the  court  in  sustaining  plain- 
tiffs' objection  and  refusing  to  allow  the 
question  to  be  answered  the  defendant  ex- 
cepted. Defendant's  evidence  tended  further 
to  show  that  the  said  bitters  offered  in  evi- 
dence were  the  same  as  that  charged  to 
defendant  in  plaintiffs'  said  account 

F.  P.  Dunnam,  one  of  the  plaintiffs,  testi- 
fied that  during  the  time  of  the  running  of 
defendant's  account  he  had  the  entire  charge 
of  plaintiffs'  business;  that  he  had  examined 
the  items  in  plaintiffs*  said  books  purporting 
to  have  been  charged  on  Sundays;  that,  by 
comparison  of  the  daybook  with  the  ledger, 
some  of  the  Sunday  dates  were  errors  In 
posting,  and  in  some  cases  the  daybook  bore 
date  of  Sunday  instead  of  Mondav,  the  date 
of  Monday  being  entirely  omitted;    that  be 
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did  no  business  on  Sunday,  and  that  Mon- 
days and  Saturdays  were  his  busiest  days; 
that  during  the  time  of  the  making  of  said 
account  plalntiCFs'  business  was  conducted 
In  a  log  house,  which  was  so  constructed  that 
the  only  means  of  obtaining  light  during  the 
day  was  from  the  front  door,  there  being  no 
opening  In  the  front  or  rear  of  said  house, 
and  that  when  he  was  in  the  house  on  Sun- 
days, as  he  sometimes  was,  he  often  left  the 
front  door  open;  that  he  had  no  recollection 
of  ever  haying  sold  defendant  anything  on 
Sunday,  or  of  having  charged  any  such 
items,  but  might  have  sold  him  something 
in  one  or  two  instances,  as  a  matter  of  spe- 
cial accommodation.  The  evidence  on  the 
part  of  the  defendant  further  tended  to  show 
that  the  plaintiffs  sold  goods  on  Sundays  dur* 
ing  the  time  covered  by  the  account,  with 
open  doors,  while  the  evidence  of  the  plain- 
tiffs tended  to  show  to  the  contrary.  This 
was  substantially  all  the  evidence  In  the 
case. 

The  court  gave,  at  the  request  of  the  plain- 
tiffs, the  following  written  charges:  (1)  'If 
the  jury  believe  from  the  evidence  that  the 
compound  or  cordial  included  in  Wadsworth's 
account  was  not  reasonably  susceptible  of  be* 
ing  used  as  an  intoxicating  beverage,  then 
Its  sale  is  not  prohibited  by  law,  and  the 
notes  sued  on  would  not  be  Invalid  on  ac- 
count of  the  sale  of  such  bitters."  (2)  *1t 
the  jury  believe  from  the  evidence  that  the 
plaintiff  Dunnam  kept  his  doors  open  on  Sun- 
day for  the  purpose  of  obtaining  light  and 
air,  and  not  for  the  purpose  of  trading,  then 
a  casual  sale  on  Sunday  would  not  be  a 
violation  of  penal  law,  and  an  item  in  the 
account  so  sold  would  not  avoid  the  notes." 
(3)  "If  the  jury  believe  from  the  evidence 
that  the  Ingredients  were  necessary  to  be 
added  to  the  bitters  in  question  to  produce  in- 
toxication, and  that  these  other  ingredients 
were  separately  bought  and  mixed  by  the  de- 
fendant to  produce  intoxication,  the  sale  of 
the  cordial  was  not  vlohitive  of  the  prohibi- 
tory law,  and  would  not  Invalidate  the  notes 
voed  on."  The  defendant  separately  except- 
ed to  the  giving  of  each  of  these  charges,  and 
also  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  charges 
requested  by  him:  (1)  **The  court  Instructs 
the  jury  that  It  is  the  duty  of  the  jury  to 
examine  the  books  offered  in  evidence  in  con- 
nection with  the  almanac  to  ascertain  if  any 
Items  charged  against  the  defendant  were 
sold  on  Sunday,  and.  If  they  find  from  the 
evidence  that  any  item  charged  in  the  ac- 
count was  sold  on  Sunday,  then  they  will  find 
the  verdict  for  the  defendant"  (2)  "If  the 
jury  believe  from  the  evidence  that  the  bitters 
were  susceptible  of  use  as  a  stimulating 
beverage,  then  the  jury  will  find  for  the  de- 
fendant" (^  "If  the  jury  believe  from  the 
evidence  that  any  item  in  defendant's  account 
was  sold  on  Sunday  to  defendant,  then  they 
will  find  the  verdict  for  the  defendant."  (6) 
"If  the  jury  believe  from  the  evidence  that 
any  Item  in  defendant's  account  waa  sold 


him  on  Sunday,  then  the  jury  will  find  for  the 
defendant,  whether  the  plaintiffs  kept  open 
doors  at  the  time  of  the  sale  or  not."  (7) 
**The  court  instructs  the  jury  that  the  defend- 
ant Is  not  required  to  prove  his  pleas  by  a 
preponderance  of  the  evidence." 

There  were  verdict  and  judgment  for  the 
plaintiffs.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

W.  R.  Oliver  and  W.  S.  Gary,  for  appellant 
Longshore  &  Beavers  and  B.  S.  Lyman,  for 
appellees. 

BRIGKELL,  C.  J.  When  the  case  was  be- 
fore the  court  at  a  former  term  (Wadsworth 
V.  Dunnam,  98  Ala.  610,  13  South.  597)  the 
only  plea  was  that  the  promissory  notes,  the 
foundation  of  the  action,  were  given  on  the 
settlement  of  an  account  for  goods  sold  and 
delivered,  containing  items  of  charge  for  the 
price  of  Ginseng  Cordial,  an  intoxicating 
4iquor,  the  sale  of  which  was  prohibited  by  a 
local  statute  of  force  at  the  time  within  the 
locality  of  the  sale.  Upon  the  reversal  of 
the  former  judgment  and  the  remandment  of 
the  cause,  the  defendant  filed  several  addi- 
tional pleas,  to  two  of  which  demurrers  were 
Interposed  and  sustained,  and  this  ruling  is 
the  matter  of  the  first  and  second  assign- 
ments of  error. 

The  first  of  the  pleas  avers  that  the  notes 
were  given  In  settlement  of  an  account  made 
by  the  defendant  with  the  plaintiffs,  contain- 
ing lawful  charges,  and  charges  for  Intoxlcat* 
ing  bitters  or  beverages  sold  by  the  plaintiffs 
to  the  defendant,  In  violation  of  the  local  stat- 
ute to  which  reference  has  been  made.  The 
causes  of  demurrer  specified  to  the  plea  were 
that  the  suit  was  upon  notes  and  not  upon 
an  account  and  that  the  defendant  by  the 
giving  of  the  notes  had  waived  his  right  to 
interpose  the  plea.  The  second  plea  averred 
that  the  notes  were  given  In  settlement  of  an 
account  made  by  the  defendant  with  the 
plaintiffs,  the  account  Including  items  of 
charge  for  goods,  wares,  and  merchandise 
sold  the  defendant  by  plaintiffs  on  Sunday, 
and  that  the  sale  waa  not  for  the  advance- 
ment of  religion,  or  in  execution  or  for  the 
performance  of  some  work  of  charity,  or  in 
case  of  necessity.  The  cause  of  demurrer 
assigned  to  this  plea  was  that  the  sale  on 
Sunday  was  not  in  violation  of  law,  or  under 
circumstances  which  would  make  It  a  vio- 
lation of  penal  law. 

The  statute  (Code  1886,  f  1749)  declares  that 
''all  contracts  made  on  Sunday,  unless  for 
the  advancement  of  religion,  or  in  the  exe- 
cution, or  for  the  performance  of  some  work 
of  charity,  or  in  case  of  necessity,  are  void." 
The  second  plea  corresponds  to  the  words  of 
the  statute,  and  affirms  the  sale  on  Sunday, 
negativing  the  existence  of  any  of  the  facts 
or  conditions  which  would  withdraw  it  from 
the  interdiction  of  the  statute.  As  matter  of 
fact  the  demurrer  was  illy  taken,  for  the 
plea  does  allege  that  the  sales  were  In  viola- 
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tlon  of  law;  and  It  was  unnecessary  to  aver 
that  they  were  oflenslye  to  the  statute  ren- 
dering the  doing  of  particular  acts  on  Sunday 
indictable  misdemeanors.  Or.  Code  1886,  § 
4045.  A  merchant  or  shopkeeper  making  a 
single  sale  on  Sunday  may  not  violate  that 
statute,  or  he  may  violate  it,  subjecting  him- 
self to  Its  penalties,  by  the  keeping  open 
store  without  making  any  sale.  Dixon  y. 
State,  76  Ala.  89.  But  without  offending  the 
statute  first  referred  to  he  cannot  make  a 
sale  or  any  other  contract,  unless  the  facts 
or  conditions  exist  which  withdraw  it  from 
the  operation  of  the  statute.  A  sale  with 
closed  doors  would  be  as  invalid  as  a  sale 
with  open  doors.  Burns  v,  Moore,  Id.  339. 
The  demurrer  to  the  plea  should  have  been 
overruled. 

The  first  plea  constituted  a  full  defense  to 
the  action,  and  the  demurrers  to  It  ought  not 
to  have  been  sustained.  As  we  will  have  oc* 
casion  hereafter  to  show,  if  any  part  of  the 
consideration  of  the  notes  was  Illegal,— if  It 
grew  out  of  the  doing  of  any  act,  or  was  part 
of  any  transaction,  prohibited  by  law,— the 
notes  are  void  in  toto. 

The  proposal  that  the  Jury,  on  their  retire- 
ment, should  take  with  them  bottles  of  the 
kind  of  cordial  sold  defendant  by  the  plain- 
tiffs, "to  be  smelled,  or  drank,  or  tasted," 
as  the  Jury,  or  any  number  of  them,  chose, 
was  properly  overruled.  The  purpose  was 
that  the  Jurors,  if  indulging  the  opportunity 
afforded  them,  from  personal  experience, 
should  determine  the  controverted  fact 
whether  the  cordial  was  Intoxicating.  Lay- 
ing aside  all  other  objections,  it  is  enough  to 
say,  if  the  cordial  was  intoxicating,  as  in- 
sisted by  the  defendant,  it  was  the  duty  of 
the  court  to  prohibit,  not  to  license,  its  intro- 
duction into  the  Jury  room.  And  if  it  had 
been  introduced,  and  by  its  use  the  Jurors 
had  acquired  knowledge  or  formed  any  opin- 
ion as  to  its  properties  or  qualities,  one 
Juror  could  not  have  communicated  his 
knowledge  or  opinion  to  another.  "A  Juror, 
on  a  trial,  who  has  knowledge  of  any  ma- 
terial facts,  must  give  notice,  so  that  he  can 
be  sworn,  examined,  and  cross-examined.  He 
cannot  be  permitted  to  give  evidence  to  his 
fellow  Jurors  without  being  so  sworn."  1 
Whart.  Ev.  §  602.  The  books  abound  with 
Instances  in  which  new  trials  have  been 
granted  because  Jurors,  forgetting  that  they 
were  not  witnesses,  have  in  their  retirement 
communicated  their  knowledge  of  facts  ma* 
terial  to  the  issue  on  which  a  verdict  was  to 
be  rendered. 

The  question  propounded  to  Dr.  Du  Bose 
on  his  re-examination  was  not  subject  to  the 
objection  taken,  and  the  court  erred  in  sus- 
taining it  The  matter  of  the  cross-examina- 
tion was  directed  to  an  inquiry  into  the  In- 
gred1<^nts  of  which  Ginseng  Ck>rdial  was  com- 
pounded, and  of  their  medicinal  properties 
or  qualities,— new  matter,  not  involved  in  the 
examination  In  chief.  Generally,  the  pur- 
pose of  a  re-examinatlon  is  to  elicit  fuller 
evidence  in  respect  to  the  matters  the  sub* 


Ject  of  the  cross-examination,  or  It  may  be 
explanatory  or  contradictory  of  the  testi- 
mony given  on  cross-examination.  The  gen- 
eral principle  is  that  a  party  is  not  permit- 
ted to  impeach  the  general  reputatioii  of  a 
witness  he  has  introduced  and  examined, 
nor  can  he  by  general  evidence  assail  his 
credibility.  1  GreenL  Bv.  I  442.  But  it  is 
his  right,  by  any  competent  evidence,  to 
prove  any  material  fact,  though  it  may  be 
directly  contradictory  of  the  testimony  of 
the  witness  he  has  introduced  and  examined. 
Id.  i  446.  Until  the  re-examination,  the  de- 
fendant had  not  the  opportunity  to  examine 
the  witness  as  to  the  ingredients  of  which 
the  cordial  was  compounded  and  the  pres- 
ence or  absence  of  medicinal  properties  In 
them.  It  cannot  be  that  he  had  not  the 
right  to  propound  all  questions  to  the  wit- 
ness which  he  could  have  propounded  on  the 
examination  in  chief.  If  the  tendency  of  the 
evidence  was  the  contradiction  of  the  wit- 
ness, thereby  casting  upon  him  more  or  less 
of  discredit,  it  had  an  equal  tendency  to 
show  that  he  may  have  erred  in  his  Judg- 
ment,—may  have  fallen  into  an  innocent  mis- 
take. In  whatever  aspect  the  evidence  may 
be  viewed.  It  was  admissible.  White  v. 
State,  87  Ala.  24,  6  South.  829;  GrifiSth  v. 
State,  90  Ala.  S83,  8  South.  812. 

The  doctrine  of  the  common  law,  as  It  la 
laid  down  in  the  text-books  and  supported 
by  numerous  adjudications,  is  that  ''If  any 
part  of  the  entire  consideration  for  a  prom- 
ise, or  any  part  of  an  entire  promise,  is  il- 
legal, whether  by  statute  or  at  common  law, 
the  whole  contract  Is  void.  Indeed,  the 
courts  go  far  in  refusing  to  found  any  rights 
upon  vrrongdoing."  1  Pars.  Cont.  456;  1  Pars. 
Bills  &  N.  217;  1  Daniel,  Neg.  Inst  I  195: 
Story,  Prom.  Notes,  |  189;  Bish.  Cont  f 
471;  Clark,  Cont  472;  1  Smith,  Lead.  Cas. 
(8th  Ed.)  736;  Carrlngton  v.  Caller,  2  Stew. 
175;  Pettit's  Adm'rs  v.  Pettlt's  Distributees. 
82  Ala.  306;  Wynne  v.  Whisenant,  37  Ala. 
46;  Patton  v.  Gilmer,  42  Ala.  548;  Gotten  v. 
McKenzie,  57  Miss.  418;  Wldoe  v.  Webb,  20 
Ohio  St  431;  Deering  v.  Chapman,  22  Me.  488; 
ladder  V.  Blake,  45  N.  H.  530.  There  has  not 
perhaps  been  more  frequent  application  of  the 
doctrine  than  to  promissory  notes,  or  other 
evidence  of  debt,  taken  in  settlement  of  ac- 
counts for  goods,  wares,  or  merchandise,  items 
of  which  were  of  goods  sold  on  Sunday,  or  for 
spirituous  liquors  sold  in  violation  of  law. 
ll>e  accounts  may  have  contained  items  hav- 
ing no  connection  with  the  Illegal  sales; 
items  for  goods  not  sold  on  Sunday,  or  items 
for  the  sales  of  goods  not  prohibited.  When 
all  are  blended,  and  a  promissory  note  is  tak- 
en for  the  whole,  the  note  Is  entire  and  In- 
divisible, and  upon  it  there  can  be  no  recov- 
ery. Gotten  V.  McKenzle,  supra;  Widoe  v. 
Webb,  supra;  Deering  v.  Chapman,  supra; 
Kidder  v.  Blake,  supra. 

The  complaint  declares  on  eight  several 
promissory  notes,  and  the  uncontroverted 
fact  is  that  these  notes  were  given  in  settle- 
ment of  an  account  for  goods  and  merchan* 
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dlse  sold  by  the  platntlffs  to  the  defendant; 
and  there  was  evidence  tending  to  show  that 
some  of  the  sales  were  made  on  Sunday,  and 
some  were  of  Ginseng  Cordial,  an  intoxicat- 
ing drink,  in  Tlolatlon  of  a  law  prevailing 
tn  the  locality  of  sale  rendering  such  sale  an 
Indictable  offense.  If  there  were  items  of 
the  account  closed  by  the  notes  not  tainted 
with  illegality,— unconnected  with  the  il- 
legal sale,— the  plaintiffs  could  have  main- 
tained an  action  on  the  original  contracts 
of  sale,  though  the  notes  had  been  taken. 
The  notes,  if  tainted  with  illegality,  are  ut- 
terly void,— incapable  of  discharging  the  Just 
indebtedness  of  the  defendant  But  the 
plaintiffs  chose  to  declare  on  the  notes  alone, 
not  joining  a  count  for  goods  sold.  The 
notes  are  prima  fade'  evidence  of  indebted- 
ness, and  upon  the  defendant  was  cast  the 
burden  of  showing  to  what  extent  the  con- 
sideration was  illegal,  *'and  upon  the  court 
the  task  of  separating  the  sound  from  the 
unsound."  Adopting  the  language  of  the 
court  in  Wldoe  v.  Webb,  supra:  "If  this 
effort  should  result  in  the  plaintiffs'  losing 
what  was  Jusfly  due  them,  we  can  but  re- 
peat what  was  said  in  a  similar  case:  It  Vs 
but  a  reasonable  punishment  for  incfudlAg 
with  his  just  due  ttiat  which  he  had  no 
right  to  takew**  In  the  view  we  have  taken, 
the  court  below  erred  In  the  refusal  of  the 
first,  third,  and  sixth  instructions  requested 
by  the  defendant,  and  in  the  second  instruc- 
tion given  on  request  of  the  plaintiff Sw 

The  first  Instruction  given  at  the  instance 
of  the  plaintiff^'  is  in  conflict  with  the  views 
expressed  when  this  case  was  here  at  a  for- 
mer term  (Wadsworth  v.  Dunnam,  88  Ala. 
610,  18  South.  587),  and  .should  have  been 
refused.  The  Instruction  is,  in  fact;  but  a 
repetition  of  the  fourth  instruction  given  at 
the  Instance  of  the  plaintiffs  on  the  former 
trial,  and-  which  was  pronounced  erroneous. 
We  will  not  enter  into  a  discussion  of  the 
ingredients  or  properties  of  '*intoxlcatlng 
bitters  or  beverages,"  the  words  employed 
in  the  prohibitory  statute.  We  can  add 
nothing  upon  this  point  to  what  was  said 
and  decided  when  this  case  was  before  the 
court  formerly,  Und  to  what  was  said  and 
decided  in  the  preceding  cases  (Carson  v. 
State,  68  Ala.  286;  Carl  v.  State,  87  Ala.  17, 
6  South.  118,  and  authorities  cited). 

The  third  instruction  given  at  the  Instance 
of  the  plaintiffs  was  erroneous  in  assuming 
as  a  fact  that,  to  produce  intoxication,  other 
ingredients  were  added  to  the  cordial  by  the 
defendant.  The  bill  of  exceptions  purports  to 
state  all  the  evidence,  and  is  without  any 
evidence  having  a  tendency  to  show  such 
addition.  Whether  the  error  of  the  instruc- 
tion should  not  have  been  cured  by  a  re- 
quest from  the  defendant  for  an  explana- 
tory Instruction  we  need  not  consider.  On 
another  trial  it  is  not  to  be  apprehended  a 
like  instruction  will  be  given.  The  burden 
rested  on  the  defendant  by  evidence,  to  pro- 
duce on  the  minds  of  the  Jury  a  reasonable 


conviction  of  the  truth  of  his  pleas;  and  it 
would  have  aided  them  but  little,  if  it  would 
not  have  confused  them,  to  have  said  that 
the  defendant  was  not  required  to  prove 
the  truth  of  the  pleas  by  a  preponderance 
of  the  evidence.  Hopper  v.  Ashley,  15  Ala. 
457;  Vande venter  v.  Ford,  60  Ala.  610.  For 
the  errors  pointed  out  the  Judgment  is  re- 
versed and  the  cause  remanded. 

(US  Aift.*  sa) 
.   PICKERING  et  al.  t.  TOWNSEND  eC  al. 
(Supreme  Ck>urt  of  Alabama.    June  8,  1888.) 

APPBAL— RbCORD— A88IONHKNT8  OV  EbHOB— COR- 
FORATION8  — LIABILITT  OP  StOCKHOLDBKS— IK- 
BOLVBNOT—PbBPBRRBD    CLAlliB—BQQITT    FbAO- 

TiCB— Afpidavits—Evidbncb. 

1.  Assignments  of  error  not  argued  by  conn- 
sel  in  their  briefs  will  be  considered  as  having 
been  abandoned. 

2.  A  court  of  equity  has  power,  at  the  suit 
Of  a  creditor,  to  compel  stockholders  of  an  in- 
iolvent  corporation  to  pay  their  subscriptions. 

8.  Rulings  of  the  court  will  not  be  reviewed 
when  the  only  record  of  them  is  the  docket 
memorandum  of  the  chancellor  transcribed  into 
the  record. 

4.  Where  a  decree  pro  confesso  has  been  ren- 
dered against  defendant,  an  answer  filed  for 
him  before  the  setting  aside  of  such  decree  will 
be  stricken  out. 

'  6.  Affidavits  filed  by  order  of  court  are  ad- 
missible to  show  compliance  with  the  order,  but 
not  to  show  the  truth  of  facts  stated  in  them. 

6.  The  equity  of  an  employ^  of  a  corpora- 
tion to  have  his  claim  for  services,  performed 
wi^in  six  months  next  preceding  the  appoint- 
ment of  a  receiver,  preferred  and  declared  su- 
perior to  the  lien  of  bondholders,  arises  out  of 
Hm  tMt  either  that  there  was  a  diversion  of  the 
gross  earnings  of  the  company  from  the  em- 
ployes to  the  bondholders,' or  that  the  services 
were  rendered  for  betterments  and  permanent 
Improvements  of  the  bonded  property'  inuring 
to  the  benefit  of  the  bondholders,  or  that  the 
labor  was  necessary  to  conthiue  the  business  of 
the  corporation,  and  such  continuance  was  to 
the  advantage  of  the  bondholders,  or  that  an 
income  out  of  which  the  wages  for  such  labor 
should  have  been  paid  has  been  realize^  by  the 
receiver  from  his  administration. 

Appeal  from  city  court  of  Montgomery. 

Suit  by  Townsend  &  Brown  against  F.  B. 
Pickering  and  others  for  the  appointment  of 
a  receiver  of  the  Cloverdale  Land  &  Develop- 
ment Company.  Decree  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

On  the  16th  day  of  February,  1883,  appelp 
lees  filed  a  bill  in  the  city  court  of  Montgom- 
ery, in  equity,  in  which  they  alleged  sub- 
stantially as  follows:  That  in  January,  1882, 
the  city  of  Montgomery  granted  to  A.  W.  Le 
Bron,  Phares  Coleman,  and  R.  P.  Dexter, 
their  associates,  successors,  and  assigns,  the 
authority  to  construct,  operate,  and  main- 
tain a  street  railway  in  the  city  over  cer- 
tain streets,  which  was  subsequently  amend- 
ed by  adding  other  streets.  That  afterwards 
these  parties  formed  a  corporation,  under  the 
general  laws  of  Alabama,  known  as  the 
"Cloverdale  Land  &  Development  Company,'* 
to  build  and  operate  such  railroad,  and  buy, 
sell,  lease,  hold,  and  develop  real  and  per- 
sonal property.  The  amount  of  the  capital 
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Btock  was  ^50,000,  divided  into  3,500  shares, 
of  the  par  value  of  $100,  all  of  which  were 
subscribed  for  as  follows:  One  Williams,  1,- 
617  shares;  appellant  Pickering,  1,617  shares; 
Le  Bron,  Dexter,  and  Coleman,  75  shares 
each;  a  partnership,  Armatage,  Herschell  & 
Co.,  and  C.  H.  Williams,  1  share.  That,  by 
the  terms  of  the  subscription,  the  same  was 
payable  In  money,  with  the  privilege  of  dis- 
charging it  by  a  conveyance  of  a  certain 
electric  street  railway  equipped  with  seven 
cars,  including  rails,  cross-ties,  power  and 
car  houses,  cars,  motors,  engines,  boilers, 
generators,  and  overhead  line  of  wires,  and 
232  acres  of  land  lying  in  the  southeastern 
limits  of  the  city,  and  all  the  rights  and 
privileges  given  and  franchises  granted  by 
the  city  of  Montgomery  to  the  aforemen- 
tioned parties.  That  on  its  organization  a 
board  of  nine  directors  was  elected,  and  a 
by-law  was  adopted  making  four  directors  a 
quorum  for  the  transaction  of  business.  It 
is  then  averred  that  the  property,  rights,  and 
franchises  so  pretended  to  be  transferred  in 
payment  of  the  stock  were  wholly  inadequate 
for  that  purpose.  That  the  value  thereof 
did  not  exceed  the  sum  of  $10,000,  if  that 
much,  and  that  this  fact  was  known  to  the 
persons  conveying  it.  That  the  only  things 
actually  owned  by  any  of  the  parties  were 
the  rights  and  privileges  given  by  the  city 
above  mentioned.  That  they  were  of  but 
little  value,  if  any.  That  none  of  the  rail- 
road had  been  built,  and  the  parties  did  not 
own  any  cars  or  other  things.  That  the 
same  were  subsequently  purchased  and  ob- 
tained under  a  contract  more  fully  set  out 
in  the  bill  thereafter.  That  none  of  them 
had  any  interest  In  the  real  estate,  except, 
perhaps,  Le  Bron,  who  owned  an  undivided 
one-fifth  interest  in  about  144  acres,  and  that 
that  one-fifth  interest  was  incumbered  to 
nearly,  if  not  quite,  its  value.  That  the  only 
interest  the  parties  owned  in  the  land,  except 
that  one-fifth,  was  that  they,  or  some  of 
them,  had  or  controlled  a  contract  with  one 
McGlellan  and  one  Scheerer,  who  owned  the 
remaining  four-fifths  of  the  said  144  acres, 
whereby  these  parties  agreed  to  convey  their 
interest  upon  the  payment  of  $48,000,  and 
another  contract  with  one  Allen,  whereby  he 
agreed  to  convey  the  remainder  of  the  232 
acres  for  $10,000.  That  at  the  time  the  con- 
veyance and  transfer  was  made  to  the  cor- 
poration it  was  not  contemplated  that  the 
parties  should  pay  for  the  lands,  or  for  any 
other  property,  or  \e  construction  of  the 
railroad.  On  the  contrary,  it  was  understood 
and  agreed  among  them  that  the  corporation 
should  assume  and  pay  for  all  of  the  prop- 
erty and  for  the  construction  of  the  railroad. 
That  on  the  16th  day  of  April,  1892,  the  ap- 
pellees entered  into  a  contract  with  the  cor- 
poration whereby  they  agreed  to  construct 
the  street-car  line,  furnish  cars,  build  power 
houses  and  other  necessary  houses,  and  erect 
wires,  for  the  sum  of  $130,614,  to  be  paid 
within  30  days  after  the  same  should  be  com- 


pleted, the  railroad  being  the  same  railroad 
referred  to  and  mentioned  in  the  contract 
of  subscription.  That  appellees  undertook  to 
and  did  do  their  work  for  the  company,  and 
completed  the  entire  work,  and  on  the  15th 
day  of  November  the  board  of  directors  of 
the  company  adopted  a  resolution  acknowl- 
edging indebtedness  to  the  appellees  of  $137,- 
000  as  of  November  1,  1892.  That  subse- 
quently, the  money  not  being  paid,  appellees 
brought  a  suit  in  the  city  court  of  Mont- 
gomery against  the  company,  and  recovered 
a  Judgment  against  them  for  $138,500.  That 
execution  was  regularly  issued  on  said  Judg- 
ment, placed  in  the  hands  of  the  sheriff,  and 
had  been  by  him  duly  returned,  *'No  prop- 
erty." That  in  the  month  of  August,  1892, 
the  stockholders,  at  a  meeting  called  for  that 
purpose,  after  proper  notice,  had,  by  the  nec- 
essary vote,  authorized  the  president  and  di- 
rectors to  issue  the  bonds  of  the  company 
to  the  amount  of  $350,000,  payable  20  years 
after  date,  with  interest  payable  at  the  rate 
of  6  per  cent  per  annum,  semiannually,  and 
to  secure  the  same  by  a  mortgage  upon  all 
the  property,  rights,  and  franchises  of  the 
company.  That  such  bonds  were  Issued  pur- 
suant to  such  authority,  and,  to  secure  the 
same,  a  deed  of  trust  executed  to  the  Farm- 
ers* Loan  &  Trust  Company,  a  corporation 
located  in  the  city  of  New  York.  That  the 
deed  of  trust  conveyed  all  the  property, 
rights,  and  franchises  of  the  corporation,  of 
every  character  and  description,  which  were 
particularly  described  in  the  bill,  and  the 
deed  is  attached  as  an  exhibit  That,  to  se- 
cure the  appellees  in  the  debt  due  to  them« 
224  of  the  bonds  were  deposited  with  them, 
with  the  power  to  sell  them  !n  default  of 
payment  of  the  Indebtedness.  That,  the  in- 
debtedness not  being  paid,  appellees  did,  aft- 
er giving  necessary  notice,  sell  the  bonds  at 
public  outcry,  in  the  city  of  Montgomery,  at 
the  usual  place  of  making  public  sales,  with- 
in the  legal  hours,  on  the  8th  day  of  Feb- 
ruary. That  at  that  sale  the  appellees  bid 
in  the  bonds  at  $60,000,  that  being  the  high- 
est and  best  bid  that  was  made  for  the  same. 
That  the  sale  was  made  publicly,  in  the 
presence  of  the  officers  of  the  corporation, 
and  was  in  all  things  fairly  conducted.  That 
there  was  no  demand  for  the  bonds,  and  the 
amount  bid  was  all  for  which  they  could 
have  been  sold.  That  the  amount  bid  was 
credited  on  the  Judgment  That  subsequent- 
ly the  lands,  exclusive  of  those  purchased 
from  Allen,  were  conveyed  by  McClellan  and 
Scheerer,  and  the  Cloverdale  Company  exe- 
cuted its  note  for  $85,000  to  them  for  the 
purchase  money,  and  secured  the  same  by  a 
deposit  of  $97,000  of  the  bonds  referred  to. 
There  are  other  allegations  as  to  the  con- 
tract between  McClellan  and  Scheerer  which 
are  immaterial  on  this  appeal.  It  is  then 
averred  that  one  Dean  had  subsequently  be- 
come a  stockholder  of  the  company  to  the 
extent  of  50  shares.  That  these  shares  were 
obtained  either  by  an  issue  directly  to  him 
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at  the  request  of  some  of  the  original  sub- 
scribers, or  by  a  transfer  to  him  by  one  of 
such  subscribers.  That  he  knew  at  the  time 
how  the  stock  had  been  Intended  to  be  paid 
for,  and  that  the  same  had  not  been  paid 
for,  and  took  the  stock  with  full  notice  of 
that  fact,  and  that  he  was  liable  for  the  dif- 
ference between  the  value  of  the  property 
actually  transferred  and  the  par  value  of  the 
stock.  The  bill  then  averred  that  the  com- 
pany had  no  assets  which  could  be  reached 
by  proceeding  at  law.  That  it  was  insol- 
vent That  all  of  its  property  was  embraced 
in  and  covered  by  the  deed  of  trust,  and  that 
that  property  constituted  all  of  its  assets  ex- 
cept the  claims  against  the  stockholders  for 
unpaid  subscriptions.  That  the  property 
was  wholly  insufficient  to  pay  the  amount 
due  to  the  appellees  on  the  purchase  money, 
and  could  not  in  any  case  be  sold  for  an 
amount  exceeding  1150,000,  if  so  much. 
That  the  company  had  been  operating  the 
railroad  for  several  month's,  and  had  been  in 
receipt  of  considerable  Income.  That  the 
parties  who  organized  It  were  managing  its 
affairs.  That  they  were  not  devoting  any 
portion  of  Its  receipts  to  the  payment  of  its 
debts,  but  were  expending  the  same  either 
in  salaries  to  themselves  as  officers,  or  for 
some  purpose  unknown  to  appellees,  and 
still  continued  to  expend  the  money  so  re- 
ceived, and  would  have  no  means  to  meet  the 
coupons  on  the  bonds  falling  due  March  15, 
1888.  It  is  then  averred  that  it  is  necessary 
for  the  appointment  of  a  receiver  to  take 
charge  of  the  property  and  collect  up  the 
unpaid  subscriptions,  and  to  operate  the  rail- 
road, and  apply  the  receipts,  after  the  pay- 
ment of  legitimate  and  proper  expenses,  to 
the  payment  of  the  debts.  It  is  then  averred 
that  no  portion,  or  very  little,  if  any,  receipts 
then  being  collected  In  the  operation  of  the 
railroad,  were  being  used  In  the  maintenance 
and  repair  of  its  track  and  machinery,  and 
that,  as  a  consequence,  the  track  and  ma- 
chinery were  getting  out  of  order,  and  the 
machinery  greatly  depreciating  in  value. 
The  bill  prayed  that  the  company,  and  the 
several  subscribers  to  the  capital  stock,  and 
Dean,  McOlellan,  Scheerer,  and  the  Farmers' 
Loan  &  Trust  Company  be  made  parties  de- 
fendant, and  that  a  receiver  be  appointed  to 
take  possession  of  the  property  and  collect 
up  its  assets,  including  unpaid  balance  of 
subscriptions;  that  on  the  hearing  the  court 
decree  that  the  property  be  sold,  and  the 
other  assets  of  the  corporation  collected;  and 
that  the  proceeds  of  such  sale  and  collec- 
tions be  distributed  among  the  creditors  ac- 
cording to  their  respective  priorities.  Then 
there  was  a  special  prayer  against  McClellan 
&  Scheerer. 

A  motion  was  filed  for  a  receiver,  and  an 
order  made  by  the  court  requiring  notice  to 
be  given  to  the  parties  residing  in  the  city, 
and  the  3d  day  of  March  set  for  hearing  the 
same.  Notice  was  given  to  the  defendant 
corporation  by  service  on  Le  Bron,  its  presl- 
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dent,  and  by  service  on  Le  Bron  Individual- 
ly, and  Dexter,  Coleman,  and  Dean;  and  on 
the  3d  day  of  March,  the  day  set  for  hearing, 
an  order  was  made  by  the  court  appointing 
a  receiver,  which  recites  that  it  was  made  to 
appear  to  the  court  that  notice  of  the  mo- 
tion had  been  given  as  required  by  the  for- 
mer order.  On  the  6th  of  March  the  receiv- 
er filed  the  petition,  setting  out  the  bad 
condition  of  the  roadbed;  that  the  receipts 
were  not  sufficient  to  pay  its  running  ex- 
penses and  to  procure  necessary  material, 
without  which  the  railroad  could  not  be  run; 
and  asking  for  leave  to  borrow  money  to  pro- 
cure such  necessary  supplies.  This  petition 
was  filed  on  that  day,  and  read  in  open  court, 
and  on  the  next  day  an  order  was  made 
granting  the  receiver  leave  to  borrow  such 
money. 

The  Cloverdale  Company,  two  Williamses, 
and  Armatage,  Herschell  &  Co.  filed  demur- 
rers to  the  bill  on  the  21st  of  March,  and  the 
same  were  set  down  for  hearing  on  the  25th 
of  March,  when  the  demurrers  were  with- 
drawn on  motion  of  the  solicitors  for  the 
several  defendants;  and  the  Cloverdale  Com- 
pany appearing  In  open  court  by  their  solicit- 
ors, and  giving  notice  that  they  did  not  de- 
sire to  further  plead  or  demur  to  the  bill. 
It  was  ordered  that  a  decree  pro  conf  esso  be 
entered  up  against  the  company,  and  there- 
upon a  decree  was  entered.  The  other  de- 
fendants who  had  demurred  filed  answers. 
On  the  2lBt  of  April,  Pickering,  by  his  at- 
torneys in  New  York,  filed  an  answer  which, 
on  its  face,  recited  that  It  was  the  answer 
for  himself  and  the  corporation  defendant. 
Pickering  was,  It  appeared,  vice  president  of 
the  corporation  defendant  Answers  were 
filed  by  some  of  the  defendants,  and  against 
others  decrees  pro  confesso  were  regularly 
taken.  On  the  23d  of  May,  1893,  Pickering 
filed  another  paper,  which  was  called  a  cross 
bill,  praying  that  the  appellees  and  certain 
of  their  co-defendants  be  made  parties,  but 
nothlnlg  was  ever  done  on  that  paper,  serv- 
ice not  being  perfected  on  it  The  receiver 
in  the  case  made  an  application  to  attach 
Pickering  for  contempt  A  rule  nisi  was  is- 
sued requiring  him  to  show  cause  why  he 
should  not  be  attached,  but  subsequently  an 
order  was  made  by  the  court  dismissing  the 
proceedings  and  discharging  Pickerifig.  On 
motion  of  the  complainant,  on  the  12th  day 
of  May,  1803,  the  answer  filed  by  Pickering 
in  behalf  of  the  Cloverdale  Land  &  De- 
velopment Company  was 'Stricken  out,  so  far 
as  it  purported  to  be  an  answer  for  that  com- 
pany, but  allowed  to  remain  as  the  answer 
of  Pickering.  On  the  motion  of  Pickering, 
all  the  testimony  was  required  to  be  taken 
orally.  Various  witnesses  were  examined; 
and  on  the  2d  of  June,  1893,  upon  submission 
upon  pleadings  and  proof,  a  decree  was  ren- 
dered ascertaining  that  the  Cloverdale  Com- 
pany was  indebted  to  the  appellees  in  the 
sum  of  $138,050  on  the  Judgment  with  inter- 
est from  the  5th  of  December,  1892,  less  $50,- 
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OOO,  the  proceeds  of  the  Bale  of  the  bonds, 
which  was  to  be  credited  on  the  judgment  as 
of  the  date  of  February  8,  1893,  and  direct- 
ing the  register  of  the  court  to  sell  the  prop- 
erty of  the  corporation  subject  to. the  first 
mortgage  bonds  and  certain  liens  mentioned 
in  the  decree.  This  decree  further  ordered 
that  it  be  referred  to  the  register  to  ascertain 
and  report  what,  if  anything,  was  due  by 
the  various  subscribers  to  the  capital  stock 
of  the  company  on  account  of  their  sub- 
scriptions. It  also  directed  Pickering  to  pay 
the  cost  of  certain  testimony  taken  on  his 
motion. 

The  register  reported  the  sale  on  the  13th 
day  of  July,  1893,  showing  that  the  property 
had  been  sold  and  purchased  for  $3,000. 
ThaX  sale  was  confirmed  on  the  5th  day  of 
July.  Exceptions  were  filed  to  the  confirma- 
tion, upon  the  ground  that  proper  notice  had 
not  been  given,  because  the  notice  of  sale 
was  published  on  Sunday,  among  other  days; 
that  the  price  was  inadequate;  and  that  only 
half  the  purchase  money  had  been  paid,  and 
an  Indefinite  time  given  for  the  payment  of 
th'e  balance.  The  court  found  that  the  terms 
of  the  decree  of  sale  had  been  in  every  re- 
spect followed,  and  overruled  the  excep- 
tions, directed  the  purchaser  to  pay  the  bal- 
ance of  the  purchase  money  within  30  days, 
and,  upon  the  payment  of  the  same,  the  reg- 
ister's deed  be  made  to  him.  The  money  was 
paid  and  the  deed  made,  and  the  receiver 
was  ordered  to  turn  over  the  property  to  the 
purchaser  by  a  decree  of  the  oohirt,  upon 
the  report  of  the  register  that  the  money 
had  been  paid.  The  register  made  his  report 
on  various  claims  which  had  been  filed 
against  the  corporaitibn  and  as  to  the  amount 
due  by  the  several  subscribers.  In  that  re- 
port he  reported  that  Pickering  had  not 
paid  anything  on  his  subscription  to  the 
capital  stock,  and  that  he  had  subscribed  for 
the  number  of  shares  hereinabove  set  out. 
This  report  was  made  on  the  2d  day  of  Sep- 
tember, and  by  the  order  of  the  court  20 
days  were  allowed  to  file  exceptions.  Pick- 
ering filed  exceptions  on  the  2d  day  of  Oc- 
tober, 1893.  His  exception  is  that  the  regis- 
ter had  reported  that  he  had  acquired  by 
subscription  1,617  shares  of  stock  for  which 
he  did  not  pay,  and  subsequently  had  pur- 
chased 1,617  shares  from  one  of  the  orig- 
inal subscribers,  who  did  not  pay  for  the 
same,  "whereas  he  ought  to  have  certified 
that  he  had  paid  for  his  1,617  shares  either 
in  money  or  Its  equivalent."  On  the  11th  of 
October  the  court  made  a  decree  overruling 
all  the  exceptions  and  confirming  the  report 
The  other  proceedings  In  the  cause  relate 
merely  to  the  settlement  of  the  receiver's  ac- 
counts. 

The  bill  averred  that  Dean  claimed  some  in- 
terest in  some  of  the  bonds,  but  further  aver- 
red that  he  had  none  whatever.  He  never 
answered  the  bill,  and  a  decree  pro  confesso 
was  rendered  against  him.  He  was  served 
personally.   The  decree  pro  confesso  was  ren- 


dered by  the  court  on  the  23d  March.  It  re- 
cited that  the  subpoena  was  served  upon  him 
on  the  20th  day  of  February,  and  that  he  fail- 
ed to  answer.  One  of  the  errors  assigned  is 
that  the  court  erred  In  rendering  such  decree. 
It  is  difficult  to  see  what  there  is  in  this  as- 
signment of  error. 

No  order  was  ever  made  by  the  court  after 
confirming  the  report  of  the  register,  which 
reported  that  Pickering  had  not  paid  for  his 
stock  subscribed  for.  No  judgment  or  de- 
cree was  ever  rendered  against  Pickering, 
but  a  final  decree  was  rendered  on  the  9th 
day  of  May,  1894,  disposing  of  the  case  and 
ordering  it  to  be  dropped  from  the  docket 

Among  the  claims  filed  against  tbe  cor- 
poration were  a  number  which  the  register 
reports  as  claims  of  employes,  allowed  by 
him,  and  found  to  be  liens  upon  the  property 
of  the  corporation  under  the  Code  of  Ala- 
bama, but  junior  and  subordinate  to  the  liens 
in  favor  of  the  first  mortgage  bonds  and  the 
judgment  of  appellees.  There  are  37  of 
these  claims,  and  on  the  10th  day  of  October 
these  parties  jointly  and  separately  except- 
ed to  that  portion  of  the  register's  report  up- 
on the  ground— First,  that  the  register  erred 
in  his  conclusions  of  law,  as  drawn  from 
the  facts,  in  finding  that  the  liens  were  sub- 
ordinate; second,  that  he  erred  iz\  his  con- 
clui^lons  of  law,  as  drawn  from  the  f apts  and 
evidence  before  him  on  the  reference,  in  re- 
fusing to  find  that  the  claimants  had  liens 
prior  and  superior  to  the  bonds  and  Judg- 
ment. These  exceptions  were  overruled  by 
the  court 

The  property  was  sold,  as  above  set  out 
for  $Z,060.  Out  of  that  $3,000,  Westcott 
the  receiver,  was  ordered  paid  -$600,  and  the 
costs  and  expenses  of  the  suit  were  also 
paid,  leaving  but  little  In  the  hands  of  the 
register  for  distribution.  In  making  up  the 
record  it  was  agreed  between  the  counsel 
representing  the  appellants  and  the  counsel 
representing  a  number  of  the  employes  that 
the  claims  and  affidavits  of  S.  J.  Jones  and 
29  others  of  such  employes  should  be  left  out 
of  the  record;  that  their  accounts,  Itemized 
and  verified,  were  filed  with  the  register 
within  the  time  required;  and  that  they  pur- 
ported to  be  claims  for  services  rendered 
by  the  parties  under  contracts  of  employment 
with  the  Cloverdale  Company,  as  conductors, 
motormen,  and  otherwise.  In  the  operation 
of  the  electric  cars  on  its  railroad  in  the  city 
of  Montgomery,  from  November  1,  1892,  to 
the  time  of  the  appointment  of  the  receiver. 
These  are  the  affidavits  referred  to  in  the 
exceptions  filed  by  these  claimants.  The 
exceptions,  however,  were  ffied  by  37  cred- 
itors,—7  In  addition  to  those  mentioned  In 
the  agreement 

Quite  a  number  of  errors  are  assigned  by 
Pickering,  but  in  the  brief  filed  by  counsel 
for  Pickering  very  few  of  them  are  Insisted 
on,  and  only  those  that  are  Insisted  on  are 
here  set  out.  The  first  is  that  the  bill  is 
without  equity.    Th^^effpnj^ls^t^tih^^^ 
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Imposed  terms  on  Pickering  as  a  condition  of 
allowing  him  to  amend  his  answer  by  in- 
corporating therein  a  demnrrer.  The  third 
is  tliat  the  court  issued  a  rule  nisi  against 
Pickering  tor  contempt. 

The  brief  of  appellants  refers  to  a  motion 
of  Pickering,  as  vice  president,  praying  to 
have  set  aside  the  decree  pro  confesso 
against  the  corporation,  and  that  it  be  per- 
mitted to  defend  the  action  on  the  merits. 
That  application  was  not  sworn  to,  and  it  does 
not  appear  that  it  was  erer  pressed  or  any 
order  of  the  court  ever  made  on  it.  The 
next  thing  mentioned  in  the  brief  filed  by 
counsel  fot  Pickering  is  the  granting  by  the 
court  of  the  motion  to  strike  from  the  file 
the  answer  interposed  by  Pickering  as  an 
answer  of  the  corporation. 

The  next  error  insisted  on  is  that  on  the 
evidence  there  should  not  have  been  any 
decree  against  Pickering  for  his  alleged  un- 
paid stock.  These  are  all  of  the  matters 
mentioned  in  the  brief  of  counsel. 

Dean  assigns  as  errcnr  that  part  of  the 
decree  which  enjoins  him  from  asserting  any 
claim  to  the  bonds,  and  that  the  court  erred 
in  rendering  a  decree  pro  confesso  against 
him;  but  we  find  no  brief  by  his  counsel  on 
file. 

S.  J.  Jones,  one  of  the  complainants  and  an 
employ^  of  the  company,  assigns  as  error,  in 
various  forms,  the  ruling  of  the  court  afltam- 
ing  the  report  of  the  register,  which  found 
that  he  had  a  claim  which  was  a  lien  on  the 
property  of  the  defendant,  but  subordinate 
to  the  lien  of  the  bonds  and  Judgment.  This 
is  as  to  his  dalm. 

W.  S.  Thorington  and  J.  M.  Chilton,  for  ap- 
pellants F.  B.  Pickering  and  others.  Famham, 
Crum  &  Weil,  for  appellants  Jones  and  oth- 
ers. Tompkins  &  Troy  and  Edward  A.  Gra- 
ham, for  appellees. 

BRICKELL,  0.  J.  The  original  bill  was 
filed  by  the  appellees.  Judgment  creditors  of 
the  Gloverdale  Land  &  Development  Com- 
pany, a  corporation,  on  behalf  of  themselves 
and  all  other  creditors  of  the  corporation; 
and  the  defendants  are  the  corporation,  the 
stockholders  thereof,  and  the  holders  of  the 
first  mortgage  bonds  issued  by  the  corpora- 
tion. The  allegations  of  the  bill,  so  far  as 
the  assignments  of  error  insisted  upon  In  the 
argument  of  counsel  for  the  appellants  ren- 
der it  necessary  to  consider  them,  are  that 
the  corporation  was  organized  in  1892,  pur- 
porting to  have  a  capital  stock  of  $350,000, 
divided  into  3,500  shares,  of  the  par  value 
of  $100  each,  which  were  subscribed  for  by 
certain  of  the  defendants,  payable  in  money, 
with  the  privilege  of  discharging  the  same 
by  a  conveyance  to  the  corporation  of  seven 
miles  of  fully-equipped  electric  street  rail- 
way and  232  acres  of  land,  together  with  all 
the  rights,  privileges,  and  franchises  which 
had  been  granted  to  the  subscribers  by  the 
city  of  Montgomery.    At  the  time  of  sub- 


scription the  subscribers  did  not  own  said 
land  and  the  electric  street  railway  had 
not  been  built.  All  the  property  agreed 
to  be  conveyed  to  the  corporation  which 
was  owned  by  any  of  the  subscribers  was 
the  franchise,  granted  by  the  city  of  Mont- 
gomery, to  build  a  street  railway  over  cer- 
tain streets  of  said  city,  and  an  undivided 
one-fifth  interest  in  said  land,  which  was 
owned  by  one  of  the  subscribers,  and  an  op- 
tion on  the  rest  oi!  the  land  given  by  the  own- 
ers thereof,  the  value  of  all  which  property, 
it  is  aUeged,  did  not  exceed  $10,000.  It  was 
not  contemplated  at  the  time  of  the  issue  of 
the  stock  to  the  subscribers  that  they  were 
to  purchase  and  pay  for  the  land,  and  build 
the  street  railway,  and  turn  the  same  over 
to  the  corporation  in  payment  of  the  stock, 
but,  on  the  contrary,  that  the  land  was  to 
be  paid  for,  and  the  railway  built,  by  the  cor- 
poration; and  after  the  organization  of  the 
corporation  it  did  build  the  railway,  under 
a  contract  with  complainants,  incurring  an 
indebtedness  therefor  of  $137,000,  and  as- 
sumed the  payment  of  the  entire  purchase 
money  of  said  land  ($85,000,  its  full  value), 
and  gave  its  said  notes  for  said  indebtedness, 
secured  by  the  first  mortgage  bonds  of  the 
corporation.  The  entire  consideration  re- 
ceived by  the  corporation  for  the  $350,000  of 
stock  was,  therefore,  as  shown  by  the  al- 
legations of  the  bill,  the  franchise  granted 
by  the  city  of  Montgomery,  and  the  option  on 
232  acres  of  land,  the  value  of  which  consid- 
eration was  $10,0P0.  It  is  further  averred 
that  the  property  of  the  corporation  embrac- 
ed in  the  deed  of  trust  which  it  had  executed 
to  secure  an  issue  of  $350,000  of  bonds  con- 
stituted all  its  assets,  except  the  claims 
against  the  stockholders  for  the  unpaid  sub- 
scriptions to  the  capital  stock,  and  that  the 
property  is  wholly  insufficient  in  value  to 
pay  the  amount  of  complainants'  Judgment 
for  $138,500  and  the  amount  due  on  the  pur- 
chase money  of  said  land;  that  the  corpora- 
tion was  insolvent,  and  had  no  assets  which 
could  be  reached  by  proceedings  at  law;  and- 
that  execution  issued  on  complainants'  Judg- 
ment had  been  returned,  "No  property." 
The  prayer  of  the  bill  is  that  a  receiver  of 
all  the  assets  of  the  corporation  be  appointed 
with  authority  to  take  possession  of  and  op- 
erate the  street  railway,  and  to  collect  all ' 
the  assets  of  the  company,  including  all  the 
unpaid  subscriptions  to  the  capital  stock; 
that  the  property  of  the  corporation  be  sold, 
and  the  amount  realized  from  the  sale  and 
collections  be  distributed  among  the  credit- 
ors according  to  their  respective  priorities; 
and  for  general  relief.  There  are  many  oth- 
er averments  of  the  bill,  but  the  questions 
pesented  for  decision  render  a  statement 
thereof  unnecessary.  A  receiver  was  ap- 
pointed with  the  powers  prayed  for,  and  on 
June  2,  1893,  a  final  decree  was  rendered  in 
favor  of  complainants,  by  which  it  was  or- 
dered that  all  the  property  of  the  Clover- 
dale  Land  &  Development  Company  should 
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be  sold  subject  to  the  Hen  of  the  bondhold- 
ers and  certain  others  named  therein,  and 
that  a  reference  be  held  to  ascertain  what,  if 
anything,  was  due  by  the  subscribers  to  the 
capital  stock  on  account  of  unpaid  sub- 
scriptions, and  by  other  holders  of  stock  who 
had  acquired  the  same  with  knowledge  that 
it  had  not  been  fully  paid  for.  The  register 
found  and  reported  that  the  appellant  Pick- 
ering acquired  by  original  subscription  1,617 
shares  of  the  capital  stock,  for  which  he  had 
paid  nothing;  and  that  he  afterwards  ac- 
quired, by  transfer  from  other  parties,  1,617 
shares;  and  that  subsequently  he  had  trans- 
ferred 3,227  shares  of  this  stock  to  various 
persons,  who  had  received  it  with  knowledge 
of  facts  which  put  them  on  notice  that  it  had 
not  been  paid  for.  The  report  further  found 
that  S.  J.  Jones  and  other  creditors  of  the 
corporation,  who  had  filed  their  claims  in 
accordance  with  the  former  orders  of  the 
court,  had  bona  fide  claims  against  saiC 
company  which  were  liens  on  all  its  property, 
but  that  such  liens  were  subordinate  and 
inferior  to  the  lien  of  the  bondholders.  Ex- 
ceptions to  the  report  were  filed  by  Pickering, 
Jones,  and  other  claimants,  but  the  samcf' 
were  overruled,  and  the  report  was  confirm- 
ed. No  decree,  however,  was  rendered 
against  Pickering  ascertaining,  or  requiring 
him  to  pay,  the  amount  due  on  his  stock;  and 
on  May  9,  1894,  the  court  made  an  order  re- 
citing that  all  litigated  questions  had  been 
disposed  of,  and  dropping  the  cause  from  the 
docket. 

Errors  are  assigned  only  by  Pickering  and 
Dean,  stockholders,  and  Jones  and  other 
claimants.  The  assignments  are  numerous, 
but,  under  the  well-established  rules  of  this 
court,  we  will  consider  only  those  which  are 
discussed  by  counsel  In  their  briefs,  treating 
all  others  as  having  been  abandoned. 

The  equity  of  the  bill—that  it  presents  a 
case  essentially  and  peculiarly  of  equitable 
cognizance— cannot  be  doubted.  When  a  cor- 
poration becomes  insolvent,  that  a  Judgment 
'creditor,  having  exhausted  legal  remedies, 
may  resort  to  a  court  of  equity,  to  compel 
stockholders  to  pay  their  subscriptions  for 
stock  in  satisfaction  of  corporate  debts,  is  a 
well-established  doctrine.  3  Thomp.  Corp.  §§ 
.  3428,  3429;  Allen  y.  RaUroad  Co.,  11  Ala. 
437;  Ogilvie  v.  Insurance  Co.,  22  How.  380. 
In  the  case  first  cited,  it  was  said  by  Gold- 
thwalte,  J.:  '"The  subscription  is  a  debt  which 
the  corporation  may  call  for,  and,  if  debts  are 
contracted  beyond  the  assets  in  hand,  it  would 
be  most  inequitable  to  neglect  or  refuse  to 
make  the  call  so  far  as  to  discharge  the  debt 
It  is  on  this  obvious  principle  that  a  court  of 
equity  assumes  Jurisdiction,  and  compels  the 
corporation  and  stockholders  to  do  that  which 
Justice  requires;  that  is,  to  discharge  the 
debt  to  the  extent  that  the  capital  stock  re- 
mains in  the  hands  of  the  stockholder."  The 
reasons  supporting  the  exclusive  Jurisdiction 
of  a  court  of  equity,  so  far  as  now  pertinent, 
are  the  prevention  of  a  multiplicity  of  suits; 


the  doing  of  that  which  courts  of  equity  alone 
can  do,— the  enforcement  of  equal  distribu- 
tion between  the  corporate  creditors,  and  of 
contribution  among  shareholders,— and  thus, 
while  satisfying  creditors,  equalizing  the  bur- 
dens of  the  contribution.  3  Thomp.  Corp.  § 
3432;  Smith  v.  Huckabee,  53  Ala.  191.  The 
present  case  is  distinguishable  from  the  cases 
referred  to,  in  which  there  was  a  debt  due  the 
corporation,  and  which  the  corporation  was 
capable  of  enforcing  by  legal  remedies.  Here 
the  stock  may  have  been  paid  for,  as  the 
parties  agreed,  and  such  payment  may  be 
good  as  against  the  corporation.  Nicros!  v. 
Irvine,  102  Ala.  648,  15  South.  429.  But  that 
a  court  of  equity  will  intervene  on  the  in- 
solvency of  a  corporation,  at  the  instance  of 
corporate  creditors,  and  compel  stockholders, 
paying  their  subscriptions  for  stock  by  the 
transfer  of  property  at  a  grossly  fictitious 
value,  to  pay,  for  the  satisfaction  of  corporate 
debts,  the  difference  between  the  par  value 
of  the  stock  and  the  reasonable  value  of  the 
property,  placing  the  stockholder  in  the  same 
relation  in  which  he  would  have  stood  if 
his  subscription  had  been  unpaid  to  the  cor- 
poration, was  declared  in  Elyton  Land  Co. 
V.  Birmingham  Warehouse  &  Elevator  Co., 
92  Ala.  407,  9  South.  129,  and  recognized  in 
Nicrosi  V.  Irvine,  supra;  and  In  the  more 
recent  case  of  Roman  v.  Dimmick  (Ala.)  22 
South.  109,  the  doctrine  was  deliberately  and 
emphatically  reaffirmed. 

It  is  alleged  that  the  corporation  is  insol- 
vent, and  has  no  assets  which  can  be  reached 
by  any  proceedings  at  law,  and,  while  it 
appears  by  other  allegations  that  it  possesses 
assets  of  large  value,  yet  it  also  appears  that 
these  are  subject  to  the  lien  of  the  deed  of 
trust  executed  to  secure  an  issue  of  $350,000 
of  bonds,  which  amount  greatly  exceeds  the 
value  of  the  assets.  Although  the  equity  of 
redemption  of  the  corporation  in  much  of  the 
property  is  subject  to  levy  and  sale  under  exe- 
cution, yet  a  levy  and  sale,  it  is  plain,  would 
be  barren  and  unproductive,  yielding  nothing 
for  the  satisfaction  of  the  Judgment,  and  Is 
in  no  proper  sense  an  adequate  remedy  the 
complainants  should  be  required  to  pursue. 
Nor  did  any  remedy  by  garnishment  exist, 
since  the  corporation  itself,  having  accepted 
the  property  at  its  fictitious  valuation  in  full 
payment  of  the  stock,  could  not  maintain  an 
action  against  the  bondholders  to  recover,  in 
debt  or  indebitatus  assumpsit,  as  unpaid 
balance  on  the  stock,  the  difference  between 
the  par  value  of  the  stock  and  the  real  value 
of  the  property;  and  this  fact,  prior  to  the 
act  of  February  18,  1895  (Acts  1894-95,  p. 
881),  would  prevent  any  recovery  by  process 
of  garnishment.  Nicrosi  v.  Irvine,  102  Ala, 
648,  15  South.  429. 

Service  of  process  was  had  on  the  Glover- 
dale  Land  &  Development  Company  on  Feb- 
ruary 20,  1893,  and  on  March  2l8t  said  cor- 
poration filed  a  demurrer  to  the  bill;  but  on 
March  25th,  by  leave  of  court,  the  demurrer 
was  withdrawn,  an(^co^uM^yi;^^|^fgd. 
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ant  announced  !n  open  conrt  that  It  did  not 
desire  to  further  plead  or  demur  to  the  bill. 
More  than  30  days  from  the  date  of  the  serv- 
ice having  expired,  a  decree  pro  confesso  was 
thereupon  rendered  against  the  company. 
Subsequently,  on  April  21,  1893,  Pickering, 
for  himself  and  the  Cloverdale  Land  &  De- 
velopment Company,  filed  an  answer  to  the 
bill;  and  on  May  23d,  by  leave  of  court,  an 
amended  answer,  which  was  asked  to  be 
taken  as  a  cross  bill,  was  filed,  but  no  serv- 
ice was  ever  had  on  the  cross  bill.  The  com- 
plainants moved  to  strike  the  answer  from 
the  file,  in  so  far  as  it  purported  to  be  the 
answer  of  the  Cloverdale  Land  &  Develop- 
ment Company,  which  motion  was  granted, 
as  is  recited  in  the  final  decree  of  June  2, 
1893.  On  May  24th  Pickering  moved  to 
amend  his  answer  by  incorporating  therein  a 
demurrer,  the  grounds  of  which  were  set  out, 
and  the  motion  was  granted  on  condition 
that  he  pay  one-half  of  the  costs  that  bad 
accrued,  amounting  to  $125;  and,  Pickering 
having  failed  to  pay  the  same,  the  motion 
was,  on  the  same  day,  disallowed.  On  May 
26th  an  order  of  publication  of  testimony 
was  made,  and  on  the  same  day,  but  whether 
before  or  after  the  order  of  publication  does 
not  appear,  the  Cloverdale  Land  &  Develop- 
ment Company,  through  Pickering,  filed  a 
petition  praying  that  the  decree  pro  confesso 
against  the  corporation  be  set  aside,  and  it 
be  allowed  to  defend,  the  petition  averring 
that  at  a  meeting  of  the  stockholders  of  the 
corporation  it  had  been  resolved  by  a  ma- 
jority of  the  stock  that  the  suit  be  defended. 
There  does  not  appear  in  the  record  any  judg- 
ment entries  showing  the  rulings  of  the  court 
on  these  various  motions,  except  with  re- 
spect to  the  motion  to  strike  from  the  file  the 
answer  filed  by  Pickering,  purporting  to  be 
the  answer  of  the  Cloverdale  Land  &  De- 
velopment Company,  the  action  of  the  court 
appearing  only  from  the  docket  memorandum 
of  the  chancellor,  which  is  transcribed  into 
the  record  under  the  head  of  "Orders  of 
Court"  We  do  not  perceive  any  error  in 
these  rulings,  but  the  record  does  not  pre- 
sent the  rulings  in  such  manner  as  to  author- 
ize a  review  of  them.  Park  v.  Lide,  90  Ala. 
246,  7  South.  805;  Baker  v.  Swift,  87  Ala.  530, 
6  South.  153.  A  decree  pro  confesso  having 
been  rendered  against  the  Cloverdale  Land  & 
Development  Company,  the  answer  of  said 
defendant,  filed  by  Pickering,  without  first 
having  had  the  decree  pro  confesso  set  aside, 
was  properly  stricken  from  the  file  on  mo- 
tion, even  if  facts  had  been  alleged  and 
proven  sufficient  to  authorize  a  stockholder 
to  defend  for,  or  in  the  name  of,  the  corpora- 
tion. The  undisputed  evidence  clearly  sup- 
ported the  finding  of  the  register  that  Picker- 
ing had  not  paid  anything  for  the  stock  sub- 
scribed for  by  and  Issued  to  him,  but,  as 
no  decree  was  rendered  against  him  for  any 
unpaid  balance  due  on  his  stock,  we  need 
not  discuss  the  evidence  In  detail  The  as- 
signments of  error  in  behalf  of  this  appel- 


lant, which  are  discussed  by  counsel  in  their 
brief,  are  not  well  taken. 

The  assignments  of  error  of  S.  J.  Jones  and 
other  claimants  present  the  single  question 
whether  their  claims  are  preferential  debts, 
constituting  liens  on  the  property  of  the 
Cloverdale  Land  &  Development  Company 
superior  to  that  of  the  bondholders.  The  in- 
sistence of  counsel  is  that  these  claims  are 
for  services  rendered  by  claimants  as  mechan- 
ics, motormen,  and  conductors  in  the  opera- 
tion of  the  electric  cars  on  the  street  railway 
of  said  company  within  six  months  next  pre- 
ceding the  appointment  of  the  receiver,  and 
that  these  facts  alone  entitle  them  to  priority 
over  the  bondholders,  under  the  decision  in 
Drennen  v.  Deposit  Co.  (Ala.)  23  South.  164. 
We  have  carefully  examined  all  the  evidence 
in  the  record  relating  to  these  claims,  but 
have  failed  to  find  any  evidence  tending  to 
show  the  character  of  the  services  rendered, 
or  the  period  during  which  they  were  ren- 
dered, except  in  the  case  of  three  or  four  of 
the  claimants,  whose  testimony  shows  only 
that  they  were  employed  and  served  as  me- 
chanics, motormen,  or  conductors  during  the 
six  months  next  preceding  the  appointment 
of  the  receiver.  It  appears  in  the  record  of 
the  proceedings  on  the  reference  that  *'by 
consent  the  pleadings  in  this  cause  and  all 
affidavits  made  herein  are  now  placed  In  evi- 
dence." If  by  this  it  was  meant  that  the 
affidavits  by  which  the  various  claims  were 
verified  were  offered  In  evidence,  these  were 
admissible,  and  can  be  considered,  only  for 
the  purpose  of  showing  a  compliance  with  the 
order  of  court,  which  required  all  claims  to 
be  verified  by  affidavit  They  are  mere  ex 
parte,  extrajudicial  affidavits,  not  admissible 
for  the  purpose  of  proving  the  truth  of  the 
facts  stated  therein.  If  the  character  of  this 
proceeding,  which  is  not  in  any  sense  a  suit 
by  the  bondholders  claiming  relief  based  upon 
their  bonds,  and  which  does  not  in  any  way 
affect  the  interest  of  the  bondholders,  pre- 
sents a  case  for  the  application  of  the  doc- 
trine of  preferential  debts,  the  testimony  of 
none  of  the  claimants  authorizes  the  applica- 
tion of  the  doctrine.  It  does  not  appear  from 
any  testimony  offered  in  their  behalf,  or  from 
any  of  the  testimony  referred  to  in  support 
of  their  exceptions  to  the  register's  report,  to 
which  alone  the  chancellor  is  required  to  look 
in  passing  upon  the  exceptions,  that  there  has 
been  any  diversion  of  the  gross  earnings  from 
the  employes,  directly  or  indirectly,  to  the' 
bondholders;  nor  that  the  claims  are  for  serv- 
ices rendered  in  such  betterment  and  perma- 
nent improvement  of  the  mortgaged  property, 
inuring  to  the  benefit  of  the  bondholders  in 
the  enhancement  of  the  value  of  their  se- 
curity, as  is  within  the  meaning  of  the  rule 
governing  the  application  of  the  doctrine; 
nor  that  the  labor  of  claimants  was  necessary 
to  continue  the  business  of  the  corporation, 
or,  if  so,  that  such  continuance  was  to  the 
advantage  of  the  bondholders,  or  necessary 
in  the  conservation  of  their  interests;  nor 
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that  any  income  ont  of  which,  or  because  of 
the  receipt  of  which,  the  wages  for  this 
labor  should  be  paid,  had  been  realized  by 
the  receiver  from  his  administration  and 
operation  of  the  business  of  the  corporation. 
The  most  that  is  shown  is  the  bare  fact  that 
a  few  of  the  claimants  rendered  services  as 
mechanics,  motormen,  or  conductors  within  a 
certain  period.  The  equity  of  an  employ^ 
to  have  his  claim  preferred  and  declared  su- 
perior to  that  of  the  bondholders  does  not 
arise  out  of  these  facts,  but  out  of  some  of 
the  facts  or  circumstances  stated  above,  as  to 
which  there  is  a  total  want  of  evidence. 
Drennen  v.  Deposit  Ck).  (Ala.)  23  South.  171. 
The  court  below  did  not  err  in  overruling  the 
exception  of  these  appellants  to  the  register's 
report  and  in  confirming  the  report  The  de- 
cree pro  confesso  against  appellant  Dean  was 
properly  rendered,  and  the  errors  assigned  in 
his  behalf  are  not  well  taken.  Let  the  de- 
cree of  the  city  court  be  affirmed* 


(75  Miss.  727) 

FORE  V.  STATE. 

(Supreme  Oonrt  of  MiMiBsippi.     May  23,  1888.) 

HoutoiDs  —  Instructions  —  Assumption  op  Fact 

— Omissions— WfsioHT  op  Evidbncb-^Qubstion 

roR  JuRT— Photookaphs  as  Evidbnob. 

1.  An  instruction  that  if  defendant  had 
threatened  to  kill  the  deceased,  and  being  armed 
with  a  weapon,  which  he  had  provided  to  shoot 
deceased  with  on  first  opportanity,  or  which  he 
intended  to  use  in  a  difficulty  with  the  deceas- 
ed, etc.,  was  error,  because  it  assumed  that 
defendant  was  armed  with  a  weapon  with 
which  he  had  intended  to  kill  deceased,  which 
was  a  material  question  for  the  Jury  to  deter- 
mine. 

2.  Where  the  evidence  showed  that  at  the 
time  of  a  homicide  the  deceased  had  stopped 
defendant's  ox  driver,  and  when  defendant  or- 
dered him  to  "go  ahead"  the  deceased  squared 
himself  in  his  buggy,  and  told  the  driver  *to 
hold  on,  that  he  was  going  to  have  the  oxen," 
and  then  the  defendant  asked  deceased  "what 
he  had  to  do  with  it."  an  instruction  purport- 
ing to  be  based  on  the  evidence,  which  omits 
to  give  deceased's  reply  to  the  defendant's  di- 
rection to  his  wagon  driver  to  *'go  ahead,"  and 
which  made  defendant  follow  up  his  direction 
by  the  inquiry  addressed  to  deceased,  "what 
be  had  to  do  with  it,"  is  error. 

3.  An  instruction  based  upon  the  evidence  of 
the  action  and  conversation  between  the  par- 
ties immediately  preceding  a  homicide,  directing 
a  conviction,  if.  Immediately  after  the  deceased 
had  denounced  the  defendant  as  a  "damned 
liar,"  he  suddenly  turned  and  threw  his  right 
hand  behind  him,  and  kept  it  there,  and  made 
no  other  motion,  and  defendant  began  to  shoot 
and  killed  him,  is  upon  the  weight  of  the  evi- 
dence. 

4.  An  instruction  which  cuts  off  defendant's 
right  of  self-defense,  without  first  requiring  the 
Jury  to  find  that  he  was  the  aggressor^  and 
brought  on  the  difficulty  in  which  the  deceased 
lost  his  life,  is  error. 

6,The  evidence  disdosed  that  deceased,  just 
before  he  was  killed,  called  defendant  a  "damn- 
ed liar,"  and  immediately  threw  his  hand  be- 
hind him,  but  there  was  no  testimony  of  the 
tone  in  which  deceased  spoke,  nor  that  in 
throwing  his  hand  behind  him  he  did  it  in  a 
threatening  or  menacing  manner.  Hdd,  that 
whether  he  spoke  angrily,  or  whether  his  act 
under  the  circumstances  was  threatening,  was  a 
question  exclusively  for  the  jury. 


6.  The  introduction  In  evidence,  in  a  prosecu- 
tion for  murder,  of  photographic  representations 
of  tableaux  vivants,  carefnUy  arranged  by  the 
chief  witness  for  the  state,  intended  to  exhibit 
the  situations  of  the  parties  and  the  scene  of 
the' tragedy,  according  to  this  witness'  account, 
was  error. 

Appeal  from  drcuit  court,  Lincoln  county; 
Robert  Powell,  Judge. 

John  P.  Fore  was  convicted  of  murder,  and 
he  appeals.     Reversed. 

Appellant  was  indicted  for  the  murder  of  T. 
E.  Mathews,  and  was  convicted,  and  sentenced 
to  the  penitentiary  for  life.  The  evidence  on 
the  trial  showed  that  appellant  and  deceased 
had  not  been  on  friendly  terms  for  a  long  time, 
and  mutual  threats  had  been  made  against 
each  other's  lives.  They  were  both  violent 
men,  and  both  carried  arms.  On  the  morning 
of  the  killing  appellant,  his  three  sons,  and  his 
nephew,  Webb  Fore,  and  a  negro  man  named 
Cook,  were  loading  a  wagon  with  seed  cotton, 
to  be  hauled  from  the  cotton  house,  which  was 
a  short  distance  off  the  public  road,  on  a  by- 
road, but  the  public  traveled  this  road  about 
as  much  as  they  did  the  public  road.  Appel- 
lant, Webb  Fore,  and  the  negro  were  on  an  ele- 
vation where  they  could  see  down  the  road, 
and  Webb  Fore  and  the  negro  saw  some  one 
coming  towards  them  in  a  buggy,  when  one 
of  them  tisked  the  oth^  who  it  was,  and  the 
other  replied  that  it  was  Ras  Mathews,  but  it 
Is  not  shown  that  appellant  heard  this  re- 
mark. Mathews  stopped  about  60  yards  from 
the  cotton  house  until  the  cotton  was  loaded. 
There  were  two  yoke  of  oxen  to  the  wagon,  and 
the  negro  man  was  driving,  and  when  the  load 
was  on  he  drove  off  towards  Mathews.  Two 
of  the  little  boys  were  on  the  wagon,  and  ap- 
pellant and  Webb  Fore  walked  behind  the 
wagon  some  distance.  On  getting  to  the  Junc- 
tion of  the  two  roads,  they  saw  the  wagon  had 
stopped.  Mathews  had  stopped  the  wagon, 
saying  to  the  driver,  "I  want  that  pair  of 
match  oxen  you  promised  to  let  me  have." 
At  this  time  appellant  came  up,  and  said  to 
the  driver^  "Go  ahead."  Mathews  then  said, 
"Hold  on,  I  want  those  steers."  Fore  replied, 
"What  have  you  to  do  with  it?"  Mathews  re- 
plied that  he  had  a  good  deal  to  do  with  it 
Fore  then  said,  "Who  is  it?"  Mathews  said, 
"It  is  Ras  Mathews,  by  God!  You  know  who 
it  is."  Fore  then  replied,  "Excuse  me,  I  didn't 
know  who  you  were."  Mathews  then  answer- 
ed, "You  are  a  damned  liar;  you  know  who 
it  is."  He  at  the  same  time  turned  around, 
and  thrust  his  hand  behind  hhn,  when  appel- 
lant drew  his  pistol,  and  fired  on  him,  and  con- 
tinued to  fire  rapidly  for  three  or  four  times, 
killing  Mathews.  Mathews  did  not  draw  a 
pistol,  and  it  seems  he  had  no  pistoL 

On  the  trial  a  series  of  photographs  were  in- 
troduced, over  defendant's  objection.  It  seems 
that  a  witness  for  the  state  went  to  the  scene 
of  the  killing  with  a  photographer  and  placed 
a  buggy,  with  a  man  in  it,  in  the  attitude  in 
which  he  (the  witness)  said  Mathews  was 
when  he  was  shot  He  then  put  a  man  In  the 
attitude  where  he  said  appellant  was.  He  had 
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the  buggy  and  the  two  men  and  the  wagon  all 
photographed.  These  were  the  photographs 
Introduced  orer  defendant's  objection. 

The  first  and  fifth  instructions  for  the  state 
and  the  fourth  and  sixth  refused  for  defendant 
are  as  follows:  ''(1)  If  you  shall  believe  from 
all  the  eyidence  in  the  case,  beyond  every  rea- 
sonable  doubt,  that  Fore  had  threatened  to  kill 
Mathews,  and  that,  being  armed  with  a  con- 
cealed weapon,  which  he  had  provided  to  shoot 
Mathews  with  on  the  first  opportunity,  he  fol- 
lowed the  wagon  being  drawn  by  Glllan  Cook 
from  the  cotton  house  down  to  the  road  where 
Mathews  was,  and  that  the  wagon  was  stopped 
there,  and  Mathews  was  talking  to  Cook  about 
the  oxen;  and  that  Fore  came  up  and  told 
Oook  to  'Go  ahead';  and  that  Fore  asked 
Mathews  'what  he  bad  to  do  wiOk  It*;  and 
that  Mathews  said  to  Fore  'It  was  not  any  of 
his  damned  bushiess';  and  Fore  said,  'I  must 
be  mistaken  in  the  man.  Who  is  that?'  and 
that  Mathews  replied,  'Has  Matl^ews,  by  God! 
You  know  who  it  is;'  an4  Fore  said,  'No;  I 
did  not  Ifnow  who  It  was;*  and  that  Mathews 
replied,  'You  are  a  damned  liar;  you  do  Imow 
who  it  Is;'  and  that  then  Mathews  was  sit- 
ting erect  in  the  bY](ggy  looking  at  Fore,  and 
as  he  9iAde  the  la^t  remark  he  suddenly 
turned  in. his  seat  txQm  Fore,  and  threw  his 
right  ha^d.l^ehipd,  tfim,  and  k^pt.it  there, 
and  made  no  other  motion,  qr  did  nothing  else; 
and  that  Foge  began  to  sh^ot^  and  shot  thr^ 
<xc  four  itimeSf  aod  killed  hlm/:-then  such  kill- 
ing is  not  Justifiable  on  any  ground  whatever, 
.and  ypu.  should  find  him  guilty  of  murdex:.'* 
"<C^),If  yoqJl^eU^ife  fropi  the  evidence,  beyond 
an  reasonaj^le  dcHibt,  thatflore  b^  threatened 
to  kiU  Mathdws,  and  being  armed  with  a  dead- 
ly weapon  whfc^hthe  had  provided  and  intended 
.  tQ  use  \fk  a  difficulty  with  Mathews  ^j  shooting 
him  with  itt  and  that  he  began  th^  difficulty  in 
which  he  shet.and  killed  Mathews,  then  he  jis 
gntlty.  jof  nnirder»  even  though  you  should  be- 
lieve that .  Mn^tl^ews  cursed  him,,  and  called 
htan  a  'damned  liar/  and  ^rew  his  hand  behind 
him  just,  immediately  befoiie  the  shooting,  and 
it  will  be  your  sworn  duty  so  to  find;  for  a 
killing,  under  such  circumstaj^ces,  is  not  Justi- 
fiable or  excusaple  on  any  ground  whatever." 
Instructions  refused  for  defeQdant:  "(4)  The 
oourt  Instructs  the  Jury  for  the  defendant  that 
If  they  believe  from  the  evidence  In  the  case 
that  Blathews,  while  seated  in  his  buggy,  and 
when  Fore  stated  to  him  that  he  did  not  know 
him,  said,  in  an  angry  and  rude  tone  to  Fore, 
'You  are  a  damned  liar,'  or  a  'God  damned 
liar,'  and  immediately  threw  his  hand  behind 
him  in  a  threatening  and  menacing  manner, 
as  tliough  he  Uitended  to  draw  a  weapon,  and 
that  his  acts  and  conduct  were  such  aa  to  en- 
gender in  the  mind  of  Fore  a  reasonable  be- 
lief that  Mathews  was  armed  and  intended  to 
draw  a  pistol  and  shoot  Fore,  and  that  under 
such  circumstances  Fore  shot  Mathews,  then 
Fore  should  be  acquitted."  "(6)  The  court  in- 
structs the  Jury  that  if  they  believe  from  the 
evidence  that  Fore  and  Mathews  were  ene- 
mieS}  and  that  when  they  met  at  the  time  of 


the  homicide  Bi^hews,  In  a  loud  and  angry 
tone  of  voice,  called  the  defendant  a  'damned 
liar,^  or  a  'God  damned  liar,'  and  immediately 
threw  his  hand  behind  him  in  a  threatening 
and  menacing  manner,  as  though  he  Intended 
to  draw  a  pistol,  and  that  his  acts  and  con- 
duct were  such  as  to  engender  in  the  mind  of 
Fore,  and  did  engender  in  the  mind  of  Fore,  a 
reasonable  belief  that  he  (Mathews)  was  arm- 
ed with  a  pistol,  and  was  attemptirg  to  draw 
it  to  shoot  Fore,  when  Fore  was  making  no  as- 
sault on  him,  and  that  Fore  shot  him  under 
such  circumstances,  then  Fore  is  Justifiable, 
even  if  you  should  believe  Mathews  was  un- 
armed at  the  time." 

Fore  was  convicted,  and  sentenced  to  the 
penitentiary  for  life.  His  motion  for  a  new 
trial  was  overruled,  and  he  appealed. 

.A.  G.  McNair  and  J.  L.  Ramsey,  for  appel- 
lant R.  N.  Miller,  Cassedy  &.  Gassedy  and 
WUey  N.  Nash,  Atty.  Gen.,  for  the  State. 

WOODS,  O.  J.  The  first  instruction  given 
for  the  state  is  fatally  erroneous.  It  aa- 
sumes  that  the  appellant  was  armed  with  a 
concealed  weapon,  which  he  had  provided 
to  shoot  Mathews 'With  on  the- first  oppor- 
tunity, and  thereby  took  the  ■  determination 
of  these  most  important  facts  from  the  Jury. 
It'  is  erroneous,  ^so,  in  omittipg  altogether 
MathewJE^' reply  to  appellant's  direction  to 
his  wagon  driver  to  "go  ahead,"  and  in  mak- 
ing appellant  foU6w  up  this  direction  to  ttke 
wagon  driver  by  the  Inquiry  addressed  to 
Mathews,  'Vhat  he  had  to  do  with  it" 
The  full  statement  of  the  facte  disclosed  by 
the  state's  witnesses  shows  that,  when  the 
appellant  told  his  driver  to  "go  ahead," 
.Mathews  squared  himself  in  his  buggy,  Just 
like  He  hflU  driven  up,  and  told  the  negro 
driver  *^  hold  on,  that  he  was  going  to 
have  the  oxen,"  and  then  the  appellant 
asked  Mathews  ^^what  he  had  to  do  with  it" 

The  instmetlon  is  erroneous,  also,  in  that 
it  Is  a  charge  upon  the  weight  of  evidence. 
What  significance  and  value  attached  to 
Mathews'  action  in  throwing  his  hand  be- 
hind him;  Immediately  upon  denouncing  the 
appellant  as  a  damned  liar,  was  for  the  con- 
sideration of  the  Jury,  and  not  the  court 

The  instruction  is  erroneous,  furthermore, 
because  it  cut  the  appellant  off  from  the 
right  of  self-defense,  without  first  requiring 
the  Jury  to  find  that  the  appellant  was  the 
aggressor  and  brought  on  the  difficulty  in 
which  Mathews  lost  his  life. 

The  fifth  instruction  given  for  the  state 
was  erroneous  m  assuming  that  the  appel- 
lant was  "armed  with  a  deadly  weapon, 
which  he  had  provided  and  Intended  to  use 
in  a  difficulty  with  Mathiews  by  shooting 
him  with  it"  The  rule  of  law  on  this  sub- 
ject is  plain  and  well  known.  In  the  case 
of  Prine  v.  State,  73  Miss.  838,  19  South.  711, 
it  was  said:  "He  [the  slayer]  must  have 
been  the  originator  of  the  difficulty.  He 
must  have  entered  ^.g^m^^  ^<y^e,gpgt 
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have  80  brought  It  on  and  entered  into  It 
Intending  to  use  his  pistol,  and  overcome  his 
adversary,  if  necessary,  in  the  course  of  the 
encounter." 

The  fourth  and  sixth  instructions  refused 
the  appellant  were  substantially  correct 
We  assume  that  they  were  refused  because 
there  was  no  witness  who  swore  that  Msr 
thews,  in  a  loud  and  angry  tone  of  voice, 
called  appellant  a  "damned  liar,"  and  be- 
cause no  witness  swore  that  Mathews  threw 
his  hand  behind  him  in  a  menacing  and 
threatening  manner.  But  these  objections 
are  to  words  merely.  The  Jury  should  have 
been  permitted  to  say  whether  Mathews 
spoke  angrily,  and  whether  his  act  of  throw- 
ing his  hand  behind  him,  under  all  the  facta 
disclosed,  was  threatening.  These  charges 
substantially,  and  in  their  essential  parts, 
correctly  announced  the  law  applicable  to 
the  appellant's  theory  of  the  case. 

The  photographs,  and  all  the  evidence 
touching  them,  should  have  been  excluded. 
They  were  not  simply  reproductions  of  the 
scene  of  the  homicide.  They  were  photo- 
graphic representations  of  tableaux  vlvants, 
carefully  arranged  by  the  chief  witness  for 
the  state,  whereby  his  version  of  the  trag- 
ical occurrence  should  be  brought  vividly 
before  the  mind's  eye  of  the  Jury,  and  be 
impressed  opon  the  Jury  aa  the  view  of  the 
actual  occurrence,  and  not  as  the  mere  state- 
ment of  the  facta  of  that  occurrence  aa  de- 
tailed by  thia  witneaa.  Their  effect,  if  not 
their  purpose,  waa,  by  photographic  proceaa- 
ea,  to  atrengthen  and  bring  out  in  atriklng 
and  captivating  faahion  the  veraion  of  the 
difficult  aa  given  the  Jury  In  thia  witneaa' 
evidence.  We  repeat,  the  pictures  were  not 
photographic  representations  of  the  scene  of 
the  lamentable  tragedy.  They  were  artiatic 
reproductiona  of  aituatlona,  carefully  plan- 
ned  by  the  atate'a  chief  witneaa.  Their  only 
effect  waa  to  graven  upon  the  Jury'a  memcMry 
the  account  of  the  homicide  given  by  the 
witneaa,— an  account  at  variance  with  that 
of  at  least  two  eyewitneases  of  the  homi- 
cide. That  they  were  hurtful  to  the  priaoner 
cannot  be  doubted.  Indeed,  with  the  aver- 
age Jury,  these  dumb  witnesses,  created  by 
the  Joint  efforts  of  the  state's  leading  wit- 
ness and  the  photographic  artist,  might  go 
far  to  aecur^  a  verdict  for  the  party  offering 
them.    Beveraed  and  remanded. 


(60  La.  Ann.  611) 

SCHMINKB  et  al.  v.  THEIR  GREDITORS. 

(No.  12,817.) 

(Supreme  Oourt  of  Louisiana,    May  80,  188S.) 

Pbogsbdinos  vob  Rbbpitb^Rbvooation  or  Obosb 
—Pabtnbbship—Conthaot— Validity. 

1.  It  is  proper  practice  to  test,  by  rule  to  show 
cause,  whether  or  not  the  preliminary  orders  in 
proceedings  for  respite  were  providently  issued, 
and,  if  found  not  to  be  so,  for  the  judge  to  sea- 
sonably revoke  the  same. 

2.  An  agreement  under  which  one  party  ad- 
vances all  the  capital  needed  by  another  to  con- 


duct a  certain  badness,  and  which  stipulates 
tliat,  in  the  event  he  disapproves  of  the  manage- 
ment of  the  business,  he  may  taJce  possession  of 
the  same,  assuming  all  liabilities,  is  not  a  nudum 
pactum. 

3.  Agreements  and  covenants  which  parties 
make  between  themselves  must  control  in  all 
things  not  contrary  to  law  and  good  morals. 

(Syllabus  by  the  Oourt.) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  Thomas  O.  W.  Bills,  Judge. 

George  F.  Schminke  and  Bdgar  Newman, 
partners,  brought  suit  against  their  creditors 
for  a  respite.  Judgment  making  a  rule  to 
show  cause  why  the  preliminary  order  for 
respite  should  not  be  revoked  absolutely,  and 
setting  aside  the  order  for  respite,  and  plain- 
tiff Schminke  appeals.    Affirmed. 

James  B.  Rosser,  Jr.,  for  appellant  Harold 
W.  Newman  and  Dart  &  Keman,  tOT  appellee 
Edgar  Newman* 

BLANOHABD,  1.  In  January,  1896|, 
George  F.  Schminke  and  Bdgar  Newman,  by 
written  articles  of  co-partnership,  formed  and 
established  the  commercial  firm  of  Schminke 
&  Newman  for  the  purpose  of  conducting  an 
electrical  construction  and  supply  bushness  In 
the  city  of  New  Orleans.  The  duration  of 
the  partnership  waa  fixed  at  two  yeara,  with 
the  right  to  diaaolve  at  any  time  by  motnal 
conaent  Neither  partner  possessed  any  cap- 
ital with  which  to  inaugurate  and  carry  on 
the  business.  A  small  sum  was  advanced  for 
this  purpose  by  Isidore  Newman,  8r.;  and» 
in  consideration  thereof.  It  waa  covenanted 
by  the  partnera  that  if  at  any  time  they  dla- 
agreed  as  to  the  business,  or  the  management 
of  its  affairs  failed  to  meet  the  approval  of 
the  elder  Newman,  he  waa  to  be  given  a  con- 
feaaion  of  Judgment  for  the  amount  of  Ua 
advancea,  and  have  full  power  to  terminate 
and  liquidate  the  co-partnerahip.  It  waa 
atipulated  that  Schminke  ahonld  draw  97S, 
and  Bdgar  Newman  |60^  per  month,  from 
the  business,  and  no  more.  The  firm  waa 
successful  from  the  start  Its  business  de- 
veloped rapidly,  and  prospered.  By  July, 
1895,  it  required  more  capital  to  meet  its  ex- 
pansion, and  the  elder  Newman  was  applied 
to  for  it  On  the  0th  of  that  month,  the 
partners  entered  into  another  agreement  in 
writing,  in  which  It  waa  atipulated  that  "for 
and  In  conaideration  of  laidore  Newman,  Sr., 
having  agreed  to  Increaae  the  amount  of  ^500 
which  he  originally  advanced  to  the  buaineaa 
of  Schminke  &  Newman  to  five  thouaand 
dollars  or  more,  it  is  hereby  agreed  by  said 
Schminke  &  Newman  that  said  Isidore  New- 
man, Sr.,  shall  be  entitled  to  one-third  of 
the  profits  of  said  partnership,  ^  ^  *  the 
other  two-thirds  being  divided  equally  be- 
tween George  F.  Schminke  and  Bdgar  New- 
man.*' A  second  clause  of  this  agreement 
recited  that  in  the  event  of  disagreement  be- 
tween Schminke  and  the  younger  Newman  hi 
the  management  of  the  affairs  of  the  partner- 
ship, the  surrender  of  the  business,  with  all 
its  stock,  accounts,  bills  receivablei  fixtnrea. 
Digitized  by  VaiJL>  V  LC 
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etc.,  should  be  made  to  the  elder  Newman, 
when  called  upon  by  him,  and  he  should  as- 
sume all  the  liabilities,  and  pay  to  Schminke 
$75  and  to  Edgar  Newman  $50,  respectively, 
which  it  was  stated  should  be  in  full  of  all 
their  interest  and  claim  in  the  business.  Fol- 
lowing the  execution  of  this  new  agreement, 
which  admitted  him  as  a  partner  in  the  con- 
cern, the  elder  Newman  made  advances  of 
capital  until  the  sums  so  furnished  aggre- 
gated $18,000.  Beyond  a  little  Interest  paid 
in  the  first  year  on  the  capital  he  had  orig- 
inally advanced,  he  has  received  nothing 
whatever  from  the  business  of  the  firm, 
whose  entire  capital  he  had  supplied;  but  the 
two  other  partners  appear  to  have  extended 
a  liberal  hand  to  themselves.  Notwithstand- 
ing the  stipulation  that  the  one  was  to  draw 
from  the  business  only  $75  per  month,  and 
the  other  $50,  the  evidence  discloses  that,  in 
the  three  years  it  was  conducted  preceding 
the  present  litigation,  Schminke  drew  out  for 
his  own  account  $10,000,  and  Edgar  Newman 
$7,000.  These  sums  thus  absorbed  not  only 
exceeded  the  profits  of  the  business,  but  made 
it  impossible  for  the  elder  Newman  to  ob- 
tain his  share  of  the  profits,  which  was  one- 
third.  Not  only  that,  but,  by  their  over- 
drafts, the  other  two  partners  were,  in  the 
absorption  of  his  share  of  the  profits,  run- 
ning up  a  large  indebtedness  to  him  on  their 
personal  account;  and  Schminke,  running 
ahead  of  the  younger  Newman  on  his  over- 
drafts, was  becoming,  in  that  way,  largely 
Indebted  to  tlie  latter  on  personal  account. 
The  elder  Newman  could  not  permit  this  con- 
dition of  affairs  to  go  on.  He  sent  repeated- 
ly for  the  younger  men,  cautioned  them  about 
their  extravagance,  and  admonished  them 
that  unless  their  overdrafts  ceased,  and  they 
confined  themselves  to  something  like  the  al- 
lowances stipulated  In  the  articles  of  agree- 
ment, he  would  be  compelled  to  exercise  his 
right,  and  take  possession  of  the  business 
The  evidence  shows  his  course  to  have  been 
one  of  leniency  and  forbearance.  His  son, 
the  younger  Newman,  seems  at  last  to  have 
heeded  his  father's  advice,  and  ceased  to 
overdraw.  But  not  so  with  Schminke.  He 
continued  to  overdraw  until,  finally,  the  elder 
Newman  determined  to  put  a  stop  to  the 
business  as  then  conducted.  He  informed 
Schminke  of  this  purpose,  and  suggested  and 
proposed  to  him  to  transfer  his  Interest  In  the 
firm  to  J.  K.  Newman  (another  son),  who 
would  assume  his  liabilities  to  the  creditors 
as  well  as  to  the  other  partners,  and  pay  him 
$100  besides.  This  was  what  the  articles  of 
co-partnership  and  the  supplemental  agree- 
ment of  July  9,  1895,  authorized  Isidore  New- 
man to  do  in  his  own  behalf.  The  only  sub- 
stantial difference  between  what  was  thus 
authorized  and  what  he  proposed  was  the 
substitution  of  his  son  J.  K.  Newman  for 
himself.  Schminke  asked  time  to  consider, 
and  it  was  given  him.  He  returned  with  a 
suggestion  that  Mr.  Newman  make  him  an- 
other proposition,  looking  to  the  purchase  by 


him  (Schminke)  of  his  (Newman's)  interest  in 
the  concern.  The  latter  readily  consented  to 
this,  and  proposed  that  Schminke  should  buy 
him  out,  and  keep  possession  of  the  business 
himself;  and,  to  this  end,  he  agreed  to  take 
a  sum  equal  to  what  the  business  was  due 
him,  and,  to  make  it  easy  for  Schminke  to 
effect  the  arrangement,  he  offered  to  take 
one-quarter  of  the  amount  In  cash,  and  the 
remainder  in  one,  two,  and  three  years,  with 
6  per  cent.  Interest  Schminke  expressed  him- 
self as  entirely  satisfied  with  this,  and  told 
Mr.  Newman  he  would  accept  either  the  one 
or  the  other  of  his  offers  that  day,  and  men- 
tioned the  hour  at  which  he  would  do  so.  In- 
stead of  returning  at  the  hour  Indicated,  he 
repaired  with  his  counsel  to  the  court  house, 
and  there  filed  the  present  suit  against  the 
creditors  of  Ids  firm  (naming  Isidore  New* 
man  as  one  of  the  creditors)  for  a  respite. 
In  taking  so  important  a  step  in  the  firm's  af- 
fairs, he  consulted  neither  of  his  co-partners, 
and  they  were  in  ignorance  of  the  same  until 
his  return  from  the  court  His  evident  mo- 
tive was  to  forestall  the  action  which  it  was 
the  elder  Newman's  right  to  take  under  the 
agreements  upon  which  the  co-partnership 
was  based.  Discovering  what  had  been  done, 
and  strongly  objecting  to  It,  the  younger 
Newman,  the  same  day,  took  a  rule  in  the 
proceedings  to  show  cause  why  the  prelim- 
inary order  for  respite  should  not  be  revoked 
and  set  aside.  He  averred  that  his  partner 
Schminke  had  acted  without  authority;  that 
the  firm  was  solvent  did  not  need  a  respite; 
and  that  he  (Newman)  was  then  and  there 
ready  and  willing  to  pay  on  its  behalf  all  of 
its  indebtedness.  He  averred  that  the  action 
of  Schminke  was  unjustifiable,  not  taken  in 
good  faith,  and  was  Injurious  to  the  interest 
of  the  firm  and  of  himself  (Newman). 
Schminke,  through  counsel,  excepted  to  this 
rule  as  premature,  and  on  the  ground  that 
the  preliminary  order  for  respite  could  not 
be  set  aside  in  the  summary  manner  at- 
tempted, the  remedy  of  mover  in  rule  being 
by  opposition  to  the  homologation  of  the  de- 
liberations and  recommendations  (when  had) 
of  the  meeting  of  creditors.  There  was  no 
force  in  this  exception.  It  was  proper  prac- 
tice to  test  by  rule  to  show  cause  whether 
or  not  the  order  was  rightfully  and  provi- 
dently issued,  and,  if  found  not  to  be  so,  the 
Judge  could  seasonably  revoke  the  same.  In 
his  answer  to  the  rule,  Schminke  attempted 
to  Justify  himself  In  not  consulting  his  part- 
ner in  reference  to  the  proceedings  for  res- 
pite by  charging  him  with  being  a  party  to  a 
conspiracy  to  crowd  him  out  of  the  firm.  The 
evidence  taken  on  trial  of  the  rule  negatives 
absolutely  this  allegation.  There  was  Judg- 
ment making  the  rule  absolute,  and  revoking 
and  annulling  the  order  and  proceedings  tak- 
en for  respite,  and  from  that  Judgment  this 
appeal  is  prosecuted. 

We  find  no  warrant  either  in  the  facts  of 
this  case  or  in  the  law,  for  reversing  this 
Judgment    The  conte^Upn^ur|^,o,^^,f^ 
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of  Schmlnke  that  the  agreement  of  July  0, 
1895,  is  a  nudum  pactum  and  without  legal 
effect,  18  not  tenable.  Since  Isidore  New- 
man, Sr.,  was  furnishing  all  the  capital  re- 
quired by  the  co-partnership  to  do  business, 
the  stipulation  therein  made  as  to  his  au- 
thority over  the  business  and  its  management 
cannot  be  held  to  be  unreasonable  and  im- 
proper; and,  certainly,  the  funds  he  agreed 
to  supply  constituted  ample  consideration  for 
for  the  stipulation  that  he  was  to  receive  one- 
third  of  the  profits  of  the  business  venture. 
Nor  did  the  force  of  this  agreement  cease 
with  the  expiration  of  the  limit  of  the  co- 
partnership as  fixed  in  the  articles  of  agree- 
ment previously  executed  by  Schminke  and 
the  younger  Newman  between  themselves.* 
There  was  no  term  fixed  in  the  agreement  of 
July  9th,  and  while  the  preceding  articles  of 
co-partnership  between  the  original  members 
of  the  firm  were  given,  in  that  instrument, 
the  duration  of  two  years,  it  is  a  fact  that  the 
firm  was  not  dissolved  at  the  expiration  of 
the  two  years,  but  continued  right  along  with- 
out any  new  agreement,  and,  presumably,  un- 
der the  old  stipulations  and  conditions.  The 
agreements  and  covenants  which  these  par- 
ties made  between  themselves  must  control 
hi  all  things  not  contrary  to  law  or  good  mor- 
als; and  this  is  so  whether  we  view  Isidore 
Newman,  Sr.,  as  partner  or  creditor  of  the 
firm  of  Schmlnke  &  Newman.  Judgment 
affirmed. 


OSO  lAL,  Ann.  616) 

NEWMAN  V.  SCHMINKE.    (No.  12,817.) 
(Supreme  Oourt  of  Louisiana.    May  30,  1898.) 

P1.BTNBR8HIP— Afpointmbnt  of  Liquidator. 
Where  a  co-partnership  agreement  proTides 
that,  in  event  of  disagreement  between  the  co- 
partners, a  third  person  (named),  who  furnishes 
the  capital  upon  which  tlie  business  is  conduct- 
ed, should  tsKe  possession  of  the  affairs  of  the 
firm,  one  of  the  parties,  sued  by  the  other  for 
liquidation,  is  without  cause  of  complaint  that 
the  court  should,  on  rule  to  show  cause  talcen 
in  the  pending  salt,  appoint  such  third  person 
liquidator. 

(Syllabus  by  the  0>urt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Suit  by  Edgar  Newman  against  George  F. 
Schminke  for  the  liquidation  of  the  affairs 
of  the  firm  of  Schminke  &  Newman.  From 
a  Judgment  on  a  rule  ordering  the  liquida- 
tion, and  appointing  a  liquidator,  defendant 
appeals.    Affirmed. 

James  B.  Rosser,  Jr.,  for  appellant  Har- 
old W.  Newman  and  Dart  ,&  Keman,  for  ap- 
pellee. 

BLANCHARD,  J.  This  case  is  the  sequel 
of  the  preceding  one  of  Schminke  v.  Their 
Creditors,  23  South.  712.  It  was  ffied  in  the 
lower  court  on  the  day  succeeding  that  on 
which  the  first  was  filed.  The  two  were  con- 
solidated and  tried  together.    The  present 


suit  Is  instituted  for  the  liquidation  of  the 
affairs  of  the  firm  of  Schminke  &  Newman. 
The  acts  and  doings  of  the  partners,  and  the 
troubles  and  disagreements  between  them, 
which,  in  the  view  of  the  partner  suing, 
make  dissolution  and  liquidation  necessary, 
are  set  forth  In  the  opinion  handed  down  in 
the  Schminke  Case.  It  is  not  necessary  to 
restate  them  here.  Plaintiff  alleges  he  does 
not  wish  to  continue  the  co-partnership  with 
George  F.  Schminke,  and  avers  his  right 
to  dissolve  the  same.  He  represents  that 
the  firm  Is  solvent,  but  that  defendant  is  in- 
debted to  the  co-partnership  in  an  amount  in 
excess  of  his  capital  and  share  in  its  assets. 
.He  shows  that  by  the  terms  of  the  original 
articles  of  co-partnership  and  the  supple- 
mental agreement  of  July  9,  1895  (both  re- 
ferred to  at  length  in  Schminke  ▼.  Their 
Creditors),  Isidore  Newman,  Sr.,  who  ad- 
vanced the  capital  to  conduct  the  firm's  busi- 
ness, is  entitled  to  be  appointed  liquidator 
of  the  firm.  He  prayed  accordingly,  and  for 
the  general  and  final  liquidation  of  the  af- 
fairs of  the  partnership.  The  court  below 
issued  an  order  requiring  defendant  to  show 
cause  on  a  day  fixed  why. the  liquidation 
should  not  be  ordered,  and  why  Isidore  New- 
man, Sr.,  should  not  be  appointed  liquidator, 
and  directed  meanwhile  that  defendant  re- 
frain from  the  performance  of  any  and  all 
acts  to  the  injury  of  the  firm  and  its  affairs. 
Defendant  appeared  and  excepted  that  the 
proceeding  is  in  law  an  ordinary  action,  and 
can  be  tried  only  after  the  expiration  of  the 
legal  delays  allowed  for  ordinary  actions. 
He  objected  to  its  being  made,  in  any  part 
thereof,  summary,  as  was  attempted  by  the 
rule  to  show  cause  why  Isidore  Newman, 
Sr.,  should  not  be  appointed  liquidator  be- 
fore the  expiration  of  the  delays,  as  in  case 
of  ordinary  actions.  Reserving  his  excep- 
tion, he  answered,  denying  the  right  of  Isi- 
dore Newman,  Sr.,  to  be  appointed  liquidator, 
denying  any  indebtedness  to  the  firm,  and 
praying  dismissal  of  the  action;  but,  if  liqui- 
dation of  the  firm's  affairs  be  decreed,  he 
asked  the  appointment  of  some  disinterested 
person  to  act  in  that  capacity.  .  Besides^  the 
rule  to  show  cause  why  Newman  should  not 
be  named  as  liquidator,  served  upon  defend- 
ant, there  was  ordinary  citation  on  the  gen- 
eral demand  for  liquidation  and  settlement 
of  the  partnership  affairs.  The  exceptioo 
was  not  sustained,  and  there  was  Judgment 
on  the  rule  ordering  the  liquidation,  and  ap- 
pointing Newman  liquidator.  Defendant  ap- 
peals therefrom. 

We  do  not  find  this  judgment  erroneous. 
The  written  agreements  relating  to  this 
partnership  contemplated  and  provided  that 
Newman,  Sr.,  should  take  possession  of  the 
affairs  and  business  of  the  firm  upon  a  dia- 
agreement  arising  between  the  partners  over 
its  management  The  stipulation  was  that. 
In  the  event  of  such  disagreement  between 
the  partners,  they  would,  when  called  upon 
by  Newman,  Sr.,  surrender  to  him  the  bust 
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Dess,  with  all  8tock«  aecoants.  bills  recelT- 
able,  etc.  The  disagreement  here  contem- 
plated did  arise,  and,  in  consequence  there- 
of, one  of  the  partners  sned  for  dissolution 
and  liquidation.  As  part  and  parcel  of  this 
proceeding,  he  asks  that  Newman,  8r.,  be 
appointed  liquidator.  It  would  seem  from 
the  agreement  made  by  the  partners,  which 
Is  binding  upon  them,  Newman,  Br.,  was 
empowered  to  take  possession  of  the  firm's 
affairs,  witho.ut  waiting  for  formal  appoint- 
ment by  the  court  as  liquidator  thereof.  If 
this  be  so,— «nd  it  cannot  be  doubted,— de- 
fendant is  without  matter  of  grievance, 
without  cause  of  complaint  that  the  court 
should  name  him  as  liquidator  on  rule  to 
show  cause  in  the  suit  which  the  one  part- 
ner brings  against  the  other  to  have  liquida- 
tion Judicially  declared.  The  extraordinary 
right  given  by  the  partners  to  Newman,  Sr., 
to  take  possession  of  the  business  and  affairs 
of  the  firm  upon  disagreement  Arising  be- 
tween them,  was,  as  was  pointed  out  in  the 
opinion  In  Schminke  v«  Their  Creditors,  be- 
cause of  the  fact  that  Newman  had  furnished 
all  the  capital  upon  which  the  business  was 
being  conducted.  We  held  in  the  forager 
case  that  this  was  a  lawful  consideration 
for  the  delegation  of  such  authority,  i^id 
that  such  delegation  must  l^ave  its  legal 
effect  If,  then,  Mr.  Newman  could  sum- 
marily take  possession  of  the  business  oC  the 
partnership  without  proceedings  in  court  to 
that  end,  defendant  is  without  interest  to 
object  that  the  court  has»  on  rule  to  show 
cause,  appointed  him  liquidator  of  Its  affairs, 
with  bond  and  security,  which  appointment 
he  has  accepted.    Judgment  affirmed. 


(60  Uu  Aan.  MS) 

STATB  es  xel.  NEYLAND  y,  READ,  Judges 

et  al.    (Nob.  12.83&.  12,840.) 
(Snpteme  Court  of  Louisiana.    May  30,  18&&) 

BlOHT    TO    JORT— APPSiX   TO    DlBTRICF    CoOBT— 

Objbotiohs  MOT  R418SD  Bbix>w. 

1*  Ihere  is  no  legislative  authority  to  try  ap- 
peal cases  in  the  district  court  before  juries. 
The  right  to  trial  by  jury  is  given  in  civil  cases 
before  courts  exercising  original,  and  not  ap- 
pellate, jurisdiction. 

2.  The  issue  regarding  the  improper  division 
of  the  amount  into  three  different  suits  was  not 
before  the  supreme  court  it  not  having  been 
raised  before  the  district  court' 

(Syllabus  by  the  Court) 

Application  for  writs  of  certiorari  and 
mandamus  by  the  state,  on  the  relation  of 
Mary  L.  Neyland,  against  Stephen  D.  Read, 
judge  of  the  Twelfth  Judicial  district  court 
parish  of  Calcasieu,  and  others.    Writs  denied. 

A  B.  Mitchell,  for  relatrix.  Thomas  Klein- 
peter  and  Robert  L.  Belden,  for  respondents. 

BRBAUX,  J.  Robert  Jj.  Beldea  sued  the 
relator  on  a  balance  claimed  as  being  due 
by  her.  The  suit  was  brought  before  the 
magistrate  of  the  Third  ward  of  Calcasieu. 
The  lelator  answered,  and  pleaded  in  recon- 


vention an  amount  exceeding  $300.  Her  de- 
mand In  reconvention  was  dismissed  for 
want  of  Jurisdiction.  The  court  pronounced 
Judgment  for  plaintiff,  Belden,  in  the  sum  of 
166.50.  The  defendant  the  reUtor  here,  ap- 
pealed to  the  district  court  The  relator  fur- 
ther sets  forth  In  her  application  for  a 
mandamus  that  live  days  afterwards,  before 
the  same  magistrate,  the  same  plaintiff 
brought  another  suit  against  her  for  the 
sum  of  $100  for  damages,  to  which  she  plead- 
ed, denying  any  indebtedness  to  him.  Judg- 
ment was  pronounced  against  her  for  the 
amount  plaintiff  claimed.  She  appealed  to 
the  district  court  from  this  Judgment  The 
relator  avers  that  another-a  third— suit  was 
brought  against  her  by  plaintiff  seven  days 
after  the  second  suit  In  which  he  claimed 
and  recovered,  contradictorily  with  her.  In 
the  same  court,  the  sum  of  $100  for  a  fee 
of  attorney.  The  relator  alleges  that  each 
amount  was  due,  If  due  at  all,  at  the  date 
the  ttst  suit  was  Instituted,  and  she  as- 
serts that  separate  suits  were  brought  In  or- 
der to  deprive  her  of  a  trial  by  jury.  The 
relator  avers  that  on  appeal  she  made  a 
deposit  of  $12  as  a  Jury  fee,  and  prayed  for 
trial  by  Jury.  In  this  court  a  rule  nisi  was 
granted.  In  answer  to  the  rule  the  respond- 
ent returned  that  no  application  had  been 
made  for  a  trial  by  Jury  before  the  magis- 
trate's court;  that  his  own  court  acting  as 
an  appellate  tribunal  not  vested  with  orig- 
inal Jurisdiction,  could  not  grant  to  the  re- 
lator rights  to  which  she  would  not  have 
been  entitled  In  the  court  below.  Lastly,  It 
was  urged  that  the  complaint  of  a  division  of 
the  demands  and  the  consequent  three  suits. 
Instead  of  one  suit  is  one  which  should  have 
been  raised  In  the  magistrate's  court  The 
prayer  for  a  trial  by  Jury  presents  the  se- 
rious question  for  our  determination. 

In  appeals  from  the  magistrates'  courts  to 
the  district  courts  the  district  court  is  ex- 
clusively a  court  of  appeals.  The  case  comes 
up  de  novo,  It  is  true,  but  we  take  It  that 
the  words  apply  to  the  Issues  of  the  case  to 
be  reviewed  on  appeal.  New  issues  may  be 
raised.  They  are,  however,  to,  be  tried  by 
the  appellate  tribunal  without  a  jury.  In 
our  judgment  they  are  to  be  reviewed  as  is- 
sues on  appeal,  And  not  to  be  regarded  as  If 
originally  presented  for  consideration  before 
the  district  court  The  Jurisdiction  extends 
to  the  adjudication  by  the  appellate  court 
without  a  Jury  of  the  law  and  the  facts  aris- 
ing on  appeal  The  right  to  trial  by  Jury 
Is  given  In  civil  cases  before  the  courts  ex- 
ercising original  Jurisdiction,  and  not  in  ap- 
pellate courts.  We  are  not  of  the  opini6n 
that  any  court  of  appeal  possesses  the  power 
to  call  in  a  Jury  for  the  trial  of  a  case  with- 
out some  legislative  authority.  There  is  no 
legislative  authority  to  try  appeal  cases  be- 
fore Juries.  Brooks'  Syndics  v.  Weyman,  8 
Mart  (La.)  9.  In  Bouquevalte  v.  Young,  6 
Rob.  (La.)  163,  this  court  said:  "It  may, 
moreover,  well  be  doubted  whether  a  txial 
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by  Jury  could  be  asked  In  the  district  court, 
considered  as  an  appellate  tribunal."  There 
is  no  longer  any  doubt  upon  the  subject  It 
is  well  settled,  in  our  view,  that  there  can 
be  no  appeal  to  a  Jury  in  such  cases. 

Next  in  order,  the  reUtor  raised  the  ques- 
tion of  division  of  amount  of  the  claims  as 
made  by  the  creditor  in  order  that  he  might 
bring  three  suits  before  the  magistrate's 
court,  Instead  of  one  suit  in  the  district 
court  The  relator  charges  that  the  motive 
In  making  the  division  was  to  enable  the 
creditor  to  avoid  trial  by  Jury.  That  mo- 
tive would  not  be  ground  to  set  aside  a  Judg- 
ment under  our  supervisory  Jurisdiction. 
The  greatest  difficulty  which  confronts  the 
relator  In  her  attempt  to  sustain  her  applica- 
tion on  this  point  grows  out  of  the  fact  that 
her  pleadings  have  not  raised  the  issues  now 
before  us  for  decision  in  either  the  district 
or  the  magistrate's  court  There  was  no 
timely  exception  of  any  sort  of  improper  di- 
vision of  claim  filed  in  one  or  the  other  court 
The  question  of  law  must  arise  on  the  rec- 
OEd  filed  below.  The  Judge  of  the  magis- 
trate's court  or  the  Judge  of  the  district 
court  has  not  been  called  upon  by  the  plead- 
ings to  decide  what  effect  results,  if  any, 
from  such  division.  This  court,  under  Its 
supervisory  Jurisdiction,  must  pronounce  up- 
on the  correctness  of  the  Judgment  or  of  the 
ruling  of  the  district  court  There  was  no 
ruling  made  or  Judgment  pronounced  upon 
the  point.  We  are  constrained,  under  re- 
peated adjudications,  to  decline  to  decide  a 
point  of  law  presented  in  the  first  place  be- 
fore this  court  without  pleading  or  any  docu- 
ment suggesting  that  it  had  received  the 
least  consideration  below.  The  law,  as  re- 
lates to  trial  by  Jury,  being  against  relator's 
position,  no  other  ground  is  properly  before 
us  for  decision.  The  rule  nisi  which  was  Is- 
sued In  this  case  is  discharged,  and  relator's 
application  for  mandamus  and  certiorari  Is 
denied,  at  her  costs. 


(BO  La.  Ann.  ^) 

W00DLIB7  V.  LOGAN  et  al.     (No.  12,713.) 

(Supreme  Oourt  of  Louisiana.    May  30,  1888.) 

Final  Judombnt— Rbadiho  nr  Opbk  Coobt— 
Injunction. 

1.A  final  Judgment  should  be  read  in  open 
court 

2.  While  it  is  not  necessary  that  the  Judg- 
ment shall  recite  that  it  was  read  in  open 
court,  If  the  judgment  does  not  so  recite  it 
should  affirmatively  appear  by  proper  entry 
In  the  minutes. 

8.  For  the  purpose  of  the  trial  of  the  rule  to 
4i8S(dve  the  mjunction,  the  avennents  of  the 
petition  were  taken  as  confessed.  By  them  it 
appears  that  the  judgment  was  not  read  in  open 
court.  In  the  absence  of  any  evidence  of  rec- 
ord showing  compliance  with  article  543,  Code 
Prac,  in  regard  to  reading  the  judgment  in  open 
court  the  court  holds  that  the  question  is  ju- 
risdictional, and  that  there  can  be  no  valid 
judgment  without  reading  it  as  required,  and 
entry  in  minutes,  also,  showing  that  it  has  been 
signed.    It  must  appear  that  the  act  of  reading 


and  signhig  the  judgment  was  la  open  court 
and  not  at  chambers. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Nicholas  H.  Bightor,  Judge. 

Action  by  BUey  Y.  Woodlief  against 
George  G.  Logan  and  his  sureties  on  a  sub- 
contractor's bond.  Judgment  for  plaintiff, 
and  some  of  defendant's  sureties  appeal,  and 
others  sue  out  an  injunction.  From  an  order 
dissolving  the  same,  plaintiffs  in  injunction 
appeaL    Reversed. 

James  McO>nnell,  Jr.,  for  appellants.  Bice 
ft  Montgomery,  for  appellee. 

BBHAUX,  J.  Some  of  the  sureties  of 
George  C.  Logan,  a  subcontractor  for  carry- 
ing the  United  States  malt  appeal  from  an 
adverse  Judgment  condemnlftg  them  to  pay 
an  amount  on  the  subcontractor's  bond. 
The  heirs  and  representatives  of  one  of  the 
sureties  (the  late  Dr.  Samuel  Logan)  did 
not  appeal  from  the  Judgment  but  sued 
out  an  injunction,  and  alleged  in  their  peti- 
tion that  the  Judgment  was  null  and  void, 
for  the  reason  that  It  was  not  read  and 
signed  by  the  Judge  In  open  court  The 
special  averment  of  the  appellants  on  this 
point  was  that  during  a  temporary  recess 
of  the  court  and  after  the  Judge  had  left 
the  bench,  and  prior  to  reascending  the 
bench,  without  reading  the  Judgment  hand- 
ed to  him  by  plaintifTs  counsel,  he  (the 
Judge)  handed  It  to  the  clerk,  with  instruc- 
tions to  enter  it  upon  the  minutes;  and  that 
he  thereby  failed  to  comply  with  the  re- 
quirement "All  Judgments  shall  be  read  by 
the  Judge  In  open  court**  In  the  second 
place,  the  averment  is  that  'on  the  date 
the  Judgment  bears  the  presiding  Judge  of 
the  court  was  ill,  and  unable  to  attend 
court  and  that  the  Judgment  was  not  sign- 
ed In  open  court  There  was.  It  appears, 
a  hearing  for  preliminary  Injunction  (on 
the  application  for  an  Injunction)  before 
another  Judge  than  the  one  by  whom  the 
Judgment  had  been  pronounced.  The  latter 
was  at  the  time  absent  on  leave.  On  this 
hearing  the  Judge  took  notice  of  the  minutea 
of  the  dvil  district  court  for  June  18  and 
June  25,  1897.  They  were  copied  In  the 
transcript  of  appeaL  Entertaining  some 
doubts  as  to  the  validity  of  the  Judgment 
for  reasons  assigned  a  preliminary  writ  of 
injunction  or  rule  nisi  was  issued  on  the 
application  for  an  injunction.  The  Judge 
by  whom  the  judgment  (assailed  as  null) 
had  been  pronounced  having  returned,  coun- 
sel for  plaintiff  interposed  before  his  court 
a  rule  to  dissolve  the  injunction,  on  the 
ground,  chiefly,  that  the  petition  for  Injunc- 
tion disclosed  na  legal  or  equitable  grounds 
therefor.  Though  other  grounds  were  aa- 
signed  in  the  rule  to  dissolve,  appellants* 
counsel  informed  us  in  open  court  that  he 
urged  In  the  lower  court  only  the  ground 
last  stated.  Appellants  invoke  the  rule 
well  known  that  upon  the  trial  of  a  rule  to 
dissolve  upon  the  face  of  the  papers  Its 
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avermentB  are  taken  as  confessed  by  the 
plaintiff  In  rule.  The  court  sustained  the 
rule,  and  dissolved  the  injunction  with 
damages.  From  the  Judgment  the  plaintiff 
In  injunction  prosecutes  this  appeal. 

It  does  not  appear  by  the  entries  In  the 
minutes  that  the  judgment  was  read  In  open 
court;  nor  'do  the  minutes  make  It  appear 
that  the  Judgment  was  signed.  The  article 
of  the  Code  of  Practice  (543)  calls  for  the 
reading  of  all  Judgments  by  the  judge  In 
open  court.  The  chief  reliance  of  the  plain- 
tiff Woodllef  (defendant  in  Injunction)  in 
support  of  his  execution  of  the  judgment 
assailed  by  plaintiff  In  Injunction  Is  upon 
the  minutes,  contradicting,  he  asserts,  the 
allegations  of  complainant's  petition,  or  ex- 
plaining or  modifying  the  averments  of 
his  petition;  and  he  contends  further  that 
plaintiff's  allegations  could  only  be  sus- 
tained by  parol;  that  the  minutes  cannot  be 
contradicted  by  parol  testimony.  He  In- 
voked the  rule  that  only  that  Is  considered 
pleaded  at  all  which  is  pleaded  well;  that 
upon  a  rule  to  dissolve  an  Injunction  plead- 
ings are  not  to  be  taken  as  true  when  they 
lead  to  the  Impossible  or  impracticable,  as 
that  it  would  serve  no  purpose  to  set  aside 
proceedings  and  remand  a  case  to  enable  one 
to  offer  evidence  which  the  court,  under  the 
rules  of  evidence,  must  decline  to  receive  as 
not  admissible.  We  have  not  discovered 
from  the  minute  entries  that  the  judgment 
was  read  In  open  court,  or  that  it  was 
signed.  It  is  conceded  tiiat  the  Judgment 
was  signed;  but  It  la  alleged  that  it  was 
signed  by  the  judge  at  his  home,  as  he  was 
lU  at  the  time,  and  could  not  have  been  In 
court  We  have  not  found,  after  an  atten- 
tive reading  of  the  record,  that  the  testimony 
admissible  under  the  allegations  of  the  peti- 
tion of  plaintiff  In  Injunction  would  contra^ 
diet  the  minutes.  They  (the  minutes)  are 
absolutely  silent  upon  the  subject,  and  for 
that  reason  evidence  would  be  admissible 
to  prove  the  facts  alleged,  and  to  have  them 
accordingly  amended. 

We  were  then  brought  to  a  consideration 
of  the  question  presented  of  no  ground  for 
the  Injunction  from  the  point  of  view  urged 
by  plaintiff  (defendant  In  injunction),  that 
the  defect  was  one  of  form.  The  question 
was  not  free  from  difficulty  In  deciding  it. 
Were  it  res  nova,  it  may  be  that  our  con- 
clusion would  be  different  In  Hemandei 
V.  James,  23  La.  Ann.  483,  the  court  perpet- 
uated an  injunction  on  the  ground  that  a 
judgment  rendered  out  of  term  time  is  null, 
though  the  judge  a  quo  assumed  that  it  was 
term  time.  In  Laurent  v.  Beehnan,  30  La. 
Ann.  363,  the  court  held  that  a  final  judg- 
ment in  default,  signed  at  chambers,  is  void. 
A  similar  question  was  presented  in  State 
V.  Judges  of  Fourth  Circuit  Court  of  Appeals, 
48  La.  Ann.  005,  19  South.  932.  This  court 
in  that  case  decided  that  a  judgment  must 
be  read  and  signed  In  open  court;  citing  Cul- 
ver V.  Leovy,  21  La.  Ann.  306;  Hernandez  v. 
James,  23  La.  Ann.  483;  State  v.  Judge  of 


Fifth  District  Court,  26  La.  Ann.  119;  Suo 
cession  of  Bougere,  29  La.  Ann.  878;  Lau- 
rent V.  Beelman,  80  La.  Ann.  363.  The  mat- 
ter in  hand  was  treated  in  all  these  cases  as 
jurlsdlctlonaL  From  that  standpoint  we  are 
of  the  opinion  that  it  should  appear  affirma- 
tively somewhere  in  the  proceedings  that  the 
Judgment  was  read  and  signed  in  open  court 
especially  in  view  of  the  admission  for  the 
trial  of  the  rule  that  the  judgment  was  not 
read  and  signed  in  open  court.  The  case  Is 
remanded  in  order  that  the  Judgment  may 
be  read  in  open  court  and  signed,  if  it  has 
not  heretofore  been  read  and  signed  in  open 
court.  It  is  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  Is  annulled, 
avoided,  and  reversed.  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  case  be  remand- 
ed, to  be  proceeded  with  in  accordance  with 
law  and  the  views  herein  expressed;  that  the 
appellee  pay  the  costs  of  appeal* 


(60  lift.  Ann.  441) 
LOTAQANO  V.  JURGBNS.    (No.  12.684.) 
(Supreme  Court  of  Louisiana.    May  80,  1898.) 

NseLIGBNOS  OF    8smVl.lVT— LlABIUTT    OF   M ASTBB 

—Law  of  thb  Road— Colluioh 

ON  HlOHWAT. 

1.  As  owner  is  responsible  for  personal  inju- 
ries inflicted  by  his  wagon  when  engaged  on 
his  business,  and  which  are  occasioned  hy  the 
want  of  care  or  negligence  of  the  driver,  his 
employ^. 

2.  The  law  of  the  road  is  to  keep  to  the  right, 
and  city  ordinances  in  New  Orleans  reqaire  it. 
But  where  the  right  or  lower  side  of  the  street 
was  not  in  proper  condition  for  the  safe  and 
easy  'passage  of  vehicles,  and  the  upper  side 
was,  and,  it  appearing  that  it  was  usual  for  ve- 
hicles to  use  the  upper  side  whether  going  to- 
wards or  from  the  river— ftetd,  the  fact  that 
plaintifiTs  vehicle  (going  from  the  river)  was  on 
the  left  or  upper  side  of  the  street  at  the  time 
of  the  collision  does  not  militate  against  his 
case. 

(Syllabus  by  the  0>urt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

Action  by  Spiridone  Loyacano  against 
Frederick  Jurgens.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed  for 
an  increased  amount. 

Dart  &  Kernan,  for  appellant  Edwin  T. 
Merrick,  for  appellee. 

BLANCnaARD,  J.  Plaintiff  sues  to  recov- 
er $3,050  damages  for  personal  injuries  re- 
ceived. A.  collision  occurred  between  two 
wagons  on  Elyslan  Fields  street.  New  Or- 
leans, in  October,  1895.  One  of  the  wagons 
was  owned  and  driven  by  Paul  Demagio. 
The  other  belonged  to  defendant,  was  on  a 
business  errand  of  his,  and  driven  by  an  em- 
ployd  in  his  service.  The  first-mentioned 
wagon  was  the  smaller  of  the  two^  was  car- 
rying a  load,  and  three  persons  occupied  a 
seat  at  its  front.  They  were  Demagio,  the 
driver,  sitting  at  the  right;  plaintiff,  sitting 
at  the  left;  and  a  boy  four  years  old,  the 
son  of  Demagio,  sittio 
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wagon  was  at  the  time  !n  the  serrlce  of 
plaintiff,  a  fruit  and  oyster  dealer,  who  had 
hired  it  to  transport  a  load  of  fruit  and 
ice  to  his  place  of  business,  he  making  the 
trip  with  the  wagon.  The  wagon  of  defend* 
ant  was  of  the  character  of  vehicle  used  by 
coopers  for  transporting  barrels,  having 
arms  or  hoops  extending  along  either  side 
of  the  wagon  bed  and  projecting  over  and 
beyond  it  about  one  foot  and  a  half.  It  was 
at  the  time  of  the  accident  empty,  and  the 
only  person  in  it  was  the  driver.  Elysian 
Fields  street  is  a  wide  avenue,  in  the  center 
of  which  is  a  space  called  "neutral  ground," 
on  which  are  located  the  tracks  of  a  railroad 
company.  On  either  side  of  the  street  is 
a;  roadway.  It  may  be  described  as  a  double 
street,  or  two  streets  divided  or  separated 
from  each  other  by  the  netitral  ground.  The 
evidence  is  that  the  dowiitown  side  of  the 
street  is  rough,  described  as  "a  bad  road," 
not  in  use  by  vehicles..  The  uptown  side  is 
a  fairly  good  roadway,  and  is  used  by  vehi- 
cles, whether  going  towards  the  river  or  in 
the  reverse  direction.  On  this,  roadway,  is 
located  the  track  of  a  street  railway.  The 
wagon  in  which  plaintiff  was  riding  had  ap- 
proached Elysian  Fields  street  from  the 
lower  Bide,  coming  into  it  from  Decatur 
street  It  traveled  across  the  street  to  the 
upper  side,  and,  reaching  the  street-railway 
track,  got  onto  it,  and  proceeded  slowly  in 
the  direction  of  the  rear  of  the  city.  De- 
fendant's wagon  was  on  the  same  railway 
crack  going  In  the  direction  of  the  river  or 
front  of  the  city.  It  was  moving  at  a  more 
rapid  pace  than  was  the  other  vehicle.  The 
two  wagons  met  between  Decatur  and  Caiar- 
tres  streets.  A  collision  occurred,  with  dis- 
astrous effects  to  the  smaller  wagon,  whose 
three  occupants  were  thrown  out;  one  of 
them  (plalntlfT)  having  his  leg  broken.  An 
ambulance  was  called,  he  was  conveyed  to 
the  hospital,  where  he  remained  about  a 
week  receiving  surgical  attention,  and  was 
then  carried  to  his  home>  where  he  was  con- 
fined to  his  bed  tor  eight  months  under  the 
care  of  physicians.  He  was  severely  in- 
jured, being  still  on  crutches  at  the  time  of 
the  trial  of  the  case  below,  more  than  a 
year  and  a  half  after  the  accident  That 
he  will  ever  recover  entirely  from  Its  effects 
appears  altogether  improbable.  He  is  a 
young  man,  less  than  80  years  of  age.  There 
is  in  the  case  the  usual  conflict  of  testimony 
'  characteristic  of  damage  suits.  The  judg- 
ment below  was  in  favor  of  plaintiff  for 
$500.  Defendant  appeals,  and  in  this  court 
plaintiff  prays  that  the  amount  allowed  him 
be  Increased  to  $2,200.  The  weight  of  testi- 
mony, we  think,  sustains  plaintiff's  side  of 
the  controversy.  The  accident  would  have 
been  avoided  had  the  driver  of  defendant's 
empty  wagon  been  more  attentive  to  his 
duties,  and  made  a  more  serious  effort  to 
avert  a  collision.  That  he  felt  himself 
blameworthy  is  shown  by  the  fact  that  as 
Boon  as  he  ascertained  one  of  the  occupants 


of  the  other  wagon  was  hurt  he  ran  away, 
was  pursued  by  Demaglo,  driver  of  the 
other  wagon,  captured,  and  turned  over  to  a 
policeman,  who  conveyed  him  under  arrest 
to  the  station.  His  testimony  on  the  stand 
as  a  witness  for  the  defense  is  Intrinsically 
unworthy  of  belief,  and  is  disregarded.  No 
credence  can  be  given  to  the  evidence  of  a 
witness  who  so  grossly  misstates  material 
facts,  and  persists  in  such  misstatement,— 
facts  shown  by  the  testimony  of  other  wit- 
nesses to  have  been  misstated  by  him.  The 
driver  of  the  wagon  in  which  plaintiff  was 
riding  pulled  to  the  right,  as  was  the  law  of 
the  road,  on  nearlng  the  approaching  wagon; 
and  It  does  not  appear  that  the  charge  of 
contributory  negligence  can  be  sustained 
against  him.  So  thought  the  district  judge, 
who  saw  and  heard  the  witnesses.  While 
there  was  evidence  to  the  effect  that  defend- 
ant's driver  also  attempted  to  turn  out  of 
the  track  of  the  street  railway,  we  are  not 
patisfled  that  he  took  reasonable  precaution 
to  avoid  the  accident  If  the  lower  side  of 
Elysian  Fields  street  was  not  in  proper  con- 
dition for  the  safe  and  easy  passage  of  vehi- 
cles, and  the  upper  side  was,  and  it  appear- 
ing that  it  was  usual  for  vehicles  to  use  the 
upper  side,  whether  going  towards  or  from 
the  river,  then  it  cannot  militate  against 
plaintiff's  case  that  the  vehicle  in  which  he 
was  riding  was  on  the  left  or  upper  side  of 
the  street,  Instead  of  the  right  or  lower  side. 
The  law  of  the  case  is,  an,  owner  is  respon- 
sible for  personal  injuries  Inflicted  by  his 
wagon  when  engaged  on  his  business,  and 
when  occasioned  by  the  gross  negligence  of 
the  driver,  his  employ^.  Wlchtrecht  v.  Fas- 
nacht,  17  La.  Ann.  166;  Perez  v.  Railroad 
Co.,  47  La.  Ann.  1301,  17  South.  868. 

The  quantum  of  damages  as  flxed  by  the 
lower  court  is,  we  think,  too  low.  Plaintiff 
had  his  leg  broken  and  his  feet  crushed. 
He  suffered  great  pain,  and  lay  abed  for 
eight  months,  during  which  time  his  shop 
was  closed.  He  had  a  small,  remunerative 
business  when  the  accld&at  occurred,  the 
profits  of  which  were  lost  as  a  consequence 
of  the  casualty.  There  is  no  testimony  In 
the  record  touching  the  circumstances  of 
defendant  It  may  be,  however,  that  the 
trial  judge  had  knowledge  otherwise  of  his 
circumstances,  and  this  may  account  for  the 
small  allowance  made  by  him.  A  party's 
circumstances  may  not  Improperly  be  consid- 
ered to  a  reasonable  extent  In  estimating 
damages  to  be  awarded  In  a  case  like  this, 
where  defendant  personally  was  not  at  fault 
It  were  the  better  practice,  though,  that  the 
same  be  disclosed  by  the  evidence  when  in- 
tended to  be  invoked.  Several  times  the 
amount  awarded  this  plaintiff  would  not  be 
too  much  for  the  injuries  he  sustained. 
While  this  is  so,  we  hardly  feel  warranted.  In 
this  particular  case,  in  increasing  the  allow- 
ance beyond  $800.  For  the  reasons  as.slgned 
it  is  ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  fram  l«^a,^,^g^}j- 
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creasing  the  amount  thereof  from  |500  prin- 
cipal to  $800  principal,  and,  as  thus  amended, 
tbe  same  is  affirmed,  at  the  costs  of  defend- 
ant and  appellant 


(118  Ala.   137) 

BlURPHT  V.  STATE. 

(Supreme  Court  of  Alabama.    June  23,  1808.) 

FoKOBRT— What  CJoN8'riTDTB8--EviDBKCB— Opin- 
ions—Witnssbks—Harmlbss  Ehrob. 

1.  Fraudulently  altering  the  names  and  dates 
in  a  copy  of  a  decree  of  divorce,  whereby  one  is 
induced  to  believe  herself  legally  divorced  from 
a  former  husband,  and  to  marry  the  accused, 
amounts  to  forgery  at  common  law,  and  is 
forgery  in  the  third  degree,  under  Code  1896, 
§  4726,  providing  that  any  forgery  which  does 
not  amount  to  forgery  in  the  first  or  second 
desree  is  forgery  in  the  third  degree. 

2.  A  witness  stated  that  a  certain  paper  pur- 
ported to  be  a  copy  of  the  decree  in  the  case. 
Held  to  be  a  statement  of  a  collective  fact,  and 
not  an  opinion. 

8.  Where  a  witness  has  detailed  the  facts  of 
the  marriage  she  was  induced  to  enter  into  by 
the  fraud  of  accused,  of  her  declining  to  marry 
him  because  of  a  husband  living,  of  his  offering 
to  procure  a  divorce  for  her,  and  of  his  return- 
ing later  with  a  document  purporting  to  be  a 
legal  decree  of  divorce,  it  was  proper,  on  a  trial 
for  forging  the  decree,  to  tisk  her  under  what 
circumstances  accused  brought  the  paper  to 
her,  and  for  her  to  answer  that  it  was  to  di- 
vorce her. 

4.  Under  Code  1896,  §  4333,  providing  that  a 
conviction  must  not  be  reversed  for  error  when 
the  court  Is  satisfied  that  no  injury  resulted 
therefrom  to  defendant,  the  court  will  not  re- 
verse a  conviction  of  forgery  for  error  in  ex- 
cluding questionable  evidence  that  prosecuting 
witness  was  not  deceived  by  the  forgery,  where 
the  proof  against  accused  is  positive. 

Appeal  from  circuit  court,  Lee  county;  J. 
M.  Carmichael,  Judge. 

John  F.  Murphy  was  indicted  for  forgery 
of  a  decree  of.  the  chancery  court  of  Rus- 
sell county,  granting  a  divorce  to  M.  Y. 
Askew  in  the  case  of  M.  V.  Askew  against 
Thomas  Askew.  He  was  convicted  of  for- 
gery in  the  third  degree,  and  he  appeals. 
Affirmed. 

Barnes  &  Duke,  for  appellant  Wm.  G. 
Fitts,  Atty.  Gen.,  for  the  State. 


HARALSON,  J.  It  is  not  disputed  by  coun- 
sel  for  defendant  that  the  paper  alleged  to 
have  been  forged  is  not  within  the  statu- 
tory definition  of  forgery  in  the  first  or  sec- 
ond degree,  and  that  if  any  offense  was 
committed,  it  is  forgery  in  the  third  degree, 
under  section  4726  of  the  Code  of  1896.  The 
contention  is,  that  to  be  forgery  under  this 
section,  it  must  be  forgery  at  common  law 
and  that  defendant  cannot  be  found  guilty 
thereof  under  the  evidence.  This  court  has 
approved  as  comprehensive  and  precise  the 
definition  of  forgery  given  by  Mr.  Bishop: 
''Forgery  is  the  false  making,  or  materially 
altering,  with  intent  to  defraud  of  any  writ- 
ing which,  if  genuine,  might  apparently  be 
of  legal  efficacy,  or  the  foundation  of  a  legal 


liability."  2  Bish.  Cr.  Law,  |  495.  "The 
principal  point  of  consideration  is,*'  the  au- 
thor observes,  "that  the  instrument  must  ei- 
ther appear  on  its  face  to  be,  or  be  in  fact,, 
one  which,  if  true,  would  possess  some  legal 
validity;  or,  in  other  words,  must  be  legal- 
ly capable  of  effecting  a  fraud."  Id.  §  503; 
Rembert  v.  State,  63  Ala.  467;  Dizon  y. 
State,  81  Ala.  61, 1  South.  69. 

In  this  case,  aa  the  evidence  tends  to  show, 
the  defendant  desired  to  marry  M.  Y.  Askew, 
a  married  woman,  who  told  him  she  was  al- 
ready married,  and  the  wife  of  Thomas  As- 
kew, but  that  there  was  then  pending  a  suit 
for  divorce  between  her  husband  and  herself 
in  Lee  county,  and  that  as  soon  as  she  was 
divorced  from  him,  she  would  maiTy  him; 
that  he  told  her  he  could  get  a  divorce  for 
her  in  Russell  county,  in  30  or  40  days,  and 
some  time  afterwards,  the  defendant  gave 
her  the  paper  set  out  in  the  indictment  and 
bill  of  exceptions,  purporting  to  be  a  di- 
vorce granted  in  her  favor  in  Russell  county 
chancery  court,  and  told  her  it  was  her  di- 
vorce, and  thereupon  she  married  him.  It 
also  tended  to  show,  that  no  such  case  as 
that  of  M.  V.  Askew  ▼.  Thomas  Askew,  in 
which  said  divorce  purported  to  be  granted, 
existed  at  any  time  in  said  chancery  court; 
that  there  had  been  a  divorce  suit  in  that 
court,  of  John  W.  Hodge  t?.  Emma  Hodge, 
and  that  a  decree  of  divorce  had  been  ren- 
dered in  that  case,  which  was  partly  printed 
and  partly  written;  that  the  paper  offered 
in  evidence  was  a  copy  of  the  decree  in  that 
case,  and  that  the  written  parts  which  are 
italicized  or  underlined  were  in  the  hand- 
writing of  the  register  of  said  court,  except 
the  words  "M.  Y.  Askew  v.  Thomas  Askew," 
wherever  they  occur,  and  the  figure  4  in 
1894,  which  words  and  figure  had  been  chan- 
ged by  some  other  person  than  the  register; 
that  the  names  of  John  W.  Hodge  and  Em- 
ma Hodge,  as  they  were  originally  written 
and  appeared  in  said  paper,  had  been  since 
partially  erased,  and  the  names  of  M.  Y. 
Askew  and  Thomas  Askew  written  in  lieu 
thereof.  The  evidence  also  without  conflict 
showed  that  defendant  changed  the  paper  in 
this  respect,  and  in  the  matter  of  the  year  of 
its  date,  and  that  the  paper  offered  in  evi- 
dence was  the  paper  that  had  been  so  chan- 
ged. 

It  thus  appears  that  the  defendant  made 
and  uttered  the  paper  alleged  to  have  been 
forged;  that  he  did  it  with  the  intent  to 
deceive  and  defraud  said  M.  Y.  Askew,  and 
that  he  did  deceive  and  defraud  her  thereby 
into  contracting  marriage  with  him,  while 
she  was  yet  the  wife  of  another  man.  More- 
over, it  needs  no  argument  to  show  that  the 
paper  was  such  as,  if  it  had  been  genuine, 
appeared  to  be  of  legal  efficacy.  On  its  face 
it  was  as  complete  a  decree  of  divorce  of 
said  M.  Y.  Askew  from  her  husband  as  could 
well  have  been  written,  and  purported  to 
have  been  duly  signed  by  the  chancellor  of 
the  district.  There  was  no  error,  therefore, 
Digitized  by  VnUi^  V  LC 
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In  admitting  said  paper  In  evidence,  and  In 
refusing  the  general  charge  for  the  defend- 
ant. 

When  the  register  had  testified  to  the  orig- 
inal copy  of  the  divorce  that  had  been  grant- 
ed in  the  case  of  Hodge  v.  Hodge,  and  the 
alteration  of  the  same,  as  above  stated,  the 
solicitor  asked  him:  "When  it  was  written 
•John  W.  Hodge  v.  Emma  Hodge/  what  did 
the  paper  purport  to  be?"  and  he  answered, 
''It  purported  to  be  a  copy  of  the  decree  in 
the  case."  To  this  question  the  defendant 
objected,  as  being  illegal  and  Irrelevant,  and 
calling  for  the  opinion  of  the  witness.  This 
was  the  statement,  at  most,  by  the  witness, 
of  a  collective  fact  on  which  the  defendant 
could  have  crossed  him.  If  he  desired. 

Nor  was  there  error  in  allowing  the  wit- 
ness, M.  y.  Askew,  to  answer  the  question, 
"Under  what  circumstances  did  he  [the  de- 
fendant] bring  the  paper  to  you?"  She  an- 
swered, "It  was  to  divorce  me.*'  She  had 
already  detailed  the  facts  of  the  marriage 
she  was  induced  by  his  fraud  to  enter  into 
with  defendant;  that  he  left  her,  when  she 
declined  to  marry  him  on  the  ground  that 
she  had  a  living  husband,  stating  that  he 
could  procure  for  her  in  30  or  40  days  in 
Russell  county  a  divorce  from  her  husband, 
and  that  he  returned,  afterwards,  with  the 
document  purporting  to  be  a  legal  divorce. 
It  was  competent  therefore  for  the  state  to 
ask,  and  for  her  to  answer,  the  question 
propounded  to  her.  It  was  not  calling  for 
his  uncommunicated  intentions,  but  for  his 
declared  purpose  and  Intention. 

It  appears  the  marriage  took  place  In  the 
fall  of  18&1.  M.  y.  Askew  testified  that  she 
and  defendant  lived  together  thereafter  as 
husband  and  wife,  about  11  months,  and  she 
was  advised  by  lawyers  that  they  could  not 
live  longer  together  without  subjecting 
themselves  to  prosecution,  and  she  thereaft- 
er separated  from  defendant  and  swore  out 
a  warrant  against  him;  that  he  immediately 
left,  and  she  did  not  know  where  he  was 
for  two  years,  when  he  was  arrested  and 
brought  up  for  trial.  The  warrant  sworn 
out  was  for  forgery,  and  bears  date  the  31st 
January,  1896,  and  was  executed  April  1, 
1898. 

The  defendant  offered  two  letters  purport- 
ing to  have  been  written  by  said  M.  y. 
Askew  to  defendant,  each  dated  October  10* 
1895,  in  which  she  addressed  him  as  her  hus- 
band, and  in  one  of  which  she  tells  him  of 
what  the  lawyers  had  advised  about  their 
living  together  before  a  divorce  was  pro- 
cured from  her  husband,  and  that  thereafter 
they  should  marry  again.  In  the  other,  she 
tells  him  that  his  letter  to  her— to  use  her 
own  expression— put  her  to  her  "trumps"; 
that  he  had  said  he  would  get  that  divorce, 
when  he  saw  further,  and  she  thought  he 
had  seen  far  enough;  that,  if  he  desired  to 


live  with  her,  he  could  get  up  the  money  by 
the  last  of  the  week,  and  start  the  matter, 
and  told  him  not  to  come  over  any  more,  but 
get  the  money  to  start  the  divorce  suit  It 
is  manifest  she  was  referring  to  the  divorce 
between  her  and  her  husband.  When  these 
letters  were  offered,  the  witness  was  asked 
if  she  wrote  them,  and  an  objection  to  the 
proof  raised  by  the  state,  was  sustained. 
The  purpose  for  which  these  letters  were  of- 
fered is  not  disclosed  In  the  transcript. 
Counsel  for  defendant  in  their  brief  say, 
"The  state  had  previously  offered  some  evi- 
dence by  the  same  witness  tending  to  show 
that  defendant  had  run  away,  and  that  not 
even  the  witness,  his  supposed  wife,  was 
cognizant  of  his  whereabouts.  The  purpose 
of  the  letters  was  to  show  that  she  did  know 
his  whereabouts;  and  it  was  further  to 
show,  or  to  tend  to  show,  by  expressions 
therein  contained,  that  he  had  not  deceived 
her  by  the  alleged  forgery."  It  may  be  re- 
plied, that  these  letters  indicate  that  they 
were  written  about  the  time  said  witness 
was  notified  by  her  counsel  that  her  mar- 
riage with  defendant  was  illegal,  and  that 
she  and  he  would  be  prosecuted  If  they  con- 
tinued to  live  together,— for,  in  one  of  them, 
she  so  states  to  him,  and  tells  him  not  to  re- 
turn,—that  his  absence  at  this  time  was 
not  an  escape  for  fear  of  prosecution  but 
that  he  ran  away  after  this,  and  it  was  after 
that  time,  that  the  witness  states  she  had 
not  known  for  two  years  and  until  he  was 
arrested  where  he  was.  She  swore  out  the 
warrant  against  him  on  January  81,  1896, 
and  he  was  not  arrested  until  April  1,  1898. 
It  thus  appears,  she  may  not  have  been 
guilty  of  any  contradictory  statement.  W. 
F.  Conner  testified,  that  he  was  the  father 
of  M.  y.  Askew;  that  as  soon  as  the  war- 
rant was  issued,— which  was,  as  we  have 
seen,  in  January,  1896,  more  than  three 
months  after  said  letters  were  written  on 
the  10th  October,  1895,— defendant  left  the 
community,  and  witness  did  not  know  where 
he  had  gone.  He  also  testified,  that  defend- 
ant admitted  to  him  that  he  had  changed 
the  copy  of  the  decree  in  the  case  of  Hodge 
V.  Hodge,  so  as  to  make  it  appear  to  be  a 
decree  of  divorce  in  Askew  v.  Askew,  and 
that  the  paper  so  changed  was  the  one  of- 
fered in  evidence.  The  evidence  of  this  wit- 
ness is  nowhere  contradicted.  The  witness, 
M.  y.  Askew,  as  has  been  seen,  testified 
fully  to  the  deceit  and  fraud  the  defendant 
had  practiced  on  her  by  means  of  this  paper, 
and  thereby  induced  her  to  enter  Into  said 
Illegal  marriage  with  him.  Waiving  any 
further  consideration  of  the  supposed  error 
in  the  exclusion  of  this  evidence,  we  are 
satisfied  If  any  error  occurred,  no  Injury  re- 
sulted therefrom  to  the  defendant.  Code 
1896,  §  4333. 
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McPHILLIPS  et  al.  v.  McGRATH  et  al. 
(Supreme  Court  of  Alabama.     May  14,  1898.) 
Bboistbr   in   Chancery— Li ABiLiTT   on   Bond— 

CONYERfilON     OF     PUND— QUE8TION    FOR    JURY— 

Unauthorized  Investments  -Interest  —  Lia- 
bility OP  Sureties. 

1.  A  decretal  order  to  a  register  in  chancery 
to  appropriate  moneys  received  by  him,  and 
remaining  in  his  hands,  for  the  benefit  of  a  de- 
cedent's widow  and  minor  children,  for  the  pur- 
chase of  a  home  for  their  use,  and  to  take  title 
in  his  own  name,  as  trustee,  does  not  devest  his 
official  liability  as  register,  and  impose  that  of 
trustee,  until  the  execution  of  the  trust  accord- 
ing to  its  terms. 

z.  A  register  in  chancery,  ordered  to  invest 
moneys  held  officially  by  him  as  trustee  for  the 
owners,  having  so  invested  part  of  the  fund,  is, 
pro  tan  to,  relieved  of  official  liability  as  regis- 
ter, and  assumes  that  of  trustee. 

3.  Sureties  on  official  bonds  are,  in  the  ab- 
sence of  express  or  statutory  provisions  other- 
wise, not  liable  for  the  principal's  default,  com- 
mitted before  execution  of  the  bond. 

4.  Where  a  register  in  chancery,  ordered  to 
invest  a  fund  in  real  estate  as  trustee,  only 
partially  complied  with  the  order,  and,  five 
years  before  the  execution  of  his  official  bond 
sued  on,  reported  an  investment  of  the  balance 
of  the  fund  on  his  own  risk  at  interest,  since 
which  no  account  of  its  disposition  has  been 
made,  it  is  for  the  jury  to  say  whether  the  con- 
version of  the  fund  took  place  before  or  after 
the  sureties  on  the  bond  became  liable. 

5.  Where  a  register  in  chancery  received 
funds  into  his  custody  during  a  term  preceding 
that  covered  by  a  particular  official  bond,  and 
converted  them,  there  is  no  legal  presumption 
that  the  conversion  was  prior  to  the  execution 
of  the  bond. 

6.  Interest  on  money  misappropriated  by  a 
register  in  chancery  by  investing  it  in  an 
unauthorized  manner  before  the  term  covered 
by  an  official  bond  sued  on  is  not  recoverable 
from  the  sureties,  though  such  unauthorized  in- 
vestment continued  dunng  the  term  in  question. 

7.  A  register  in  chancery,  having  received 
into  his  official  .custody  a  fund  which  he  mis- 
appropriated by  an  unauthorized  investment, 
is  chargeable  with  interest  from  the  time  of 
such  misappropriation,  and  not  from  his  failure 
to  turn  over  such  fund  to  his  successor. 

8.  A  misappropriation  by  a  public  officer  of  a 
fund  in  his  custody  makes  a  demand  presuma- 
bly unavailing,  and  therefore  unnecessary  to  fix. 
liability  for  interest 

9.  Sureties  on  an  official  bond  are  liable  for 
interest  on  a  fnnd  misappropriated  by  the  prin- 
cipal only  when  it  was  lawfully  in  his  custody, 
and  converted  during  the  term  covered  by  the 
bond. 

Appeal  from  circuit  court,  Mobile  comity; 
William  S.  Anderson,  Judge. 

Action  by  John  McGrath  and  others  against 
James  McPhiUips  and  another.  There  was  a 
Judgment  for  the  plaintiffs,  and  defendants  ap- 
pealed.    Reversed. 

This  was  a  suit  against  defendants,  as 
sureties  on  the  official  bonds  of  Joseph  Hodg- 
son, register  in  chancery  of  Mobile  county, 
Ala.,  to  recover  a  sum  of  money,  which  was 
paid  into  the  custody  of  said  Hodgson,  as 
such  register,  belonging  to  said  minors,  and 
which  said  register  had  failed  to  account  for 
or  pay  over.  The  complaint  contained  two 
counts;  the  first  counting  upon  the  breach  of 
a  bond  executed  on  December  1,  1893,  and 
the  second  counting  upon  the  breach  of  a 
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bond  executed  on  December  11,  1894.  These 
counts  alleged,  respectively,  "that  Hodgson 
was  register  of  the  chancery  court  of  the 
Thirteenth  district  of  the  southwestern  chan- 
cery division  of  Alabama  on  the  16th  of 
April,  1888,  and  continuously  therefrom  to 
the  time  of  the  appointment  of  his  success- 
or, on  29th  May,  1896;  that  appellants  had 
made  the  two  ofilcial  bonds  sued  on,  one  on 
December  1,  1893,  for  $10,000,  and  the  other 
on  December  11, 1894,  for  $5,000,  each  condi- 
tioned for  Hodgson's  faithful  discharge  of 
the  duties  of  such  oflice  of  register  during 
the  time  he  continued  therein,  or  discharged 
any  of  the  duties  thereof;  that  the  condition 
of  each  of  the  bonds  had  been  braken.  In 
this:  that  on  the  16th  of  April,  1888,  and  con- 
tinuously therefrom  to  the  appointment  of 
his  successor,  Hodgson  had  in  his  custody, 
as  such  register,  1776.56  belonging  to  appel- 
lees, and  that  he  had  refused  to  pay  over  the 
same  to  his  successor  upon  demand,  or  to 
appellees,  or  to  any  one  for  them."  On  25th 
January,  1897,  appellants  filed  a  plea  alleg- 
ing that  their  principal,  Hodgson,  had  un- 
lawfully converted  to  his  own  use  the  money 
sued  for  before  the  execution  and  delirery  of 
either  of  the  bonds  sued  on,  and  that  no  part 
thereof  was  in  his  possession  as  such  regis- 
ter at  the  time  of  their  execution  of  the 
bonds,  or  at  any  time  thereafter.  Subse- 
quently, by  leave  of  the  court,  appellants 
filed  five  additional  pleas  to  each  count  of  the 
complaint,  substantially  as  follows:  (1)  That 
there  had  been  no  breach  of  the  condition  of 
either  of  the  bonds  sued  on,  as  alleged  in 
the  complaint.  (2)  That  Hodgson  did  not 
have  in  his  possession  or  custody  as  such 
register  any  money  belonging  to  plaintiffs  at 
the  time  of  the  execution  of  each  of  the 
bonds  sued  on,  or  at  any  time  thereafter.  (3) 
That  Hodgson's  successor  as  register  had 
not  made  demand  upon  him  to  pay  over  the 
money  sued  for,  nor  had  plaintiffs  or  any 
one  of  them,  made  such  demand  upon  him, 
and  that  he  had  not  refused  to  pay  the  same 
to  his  successor,  or  to  any  one  entitled  to  re- 
ceive it,  before  suit  brought.  (4)  "That  prior 
to  defendants'  execution  of  the  official  bond 
in  said  count  set  forth,  and  while  he  was 
register  of  the  chancery  court  in  said  count 
mentioned,  said  Hodgson  did  have  in  his  pos- 
session a  sum  of  money  belonging  to  plain- 
tiffs, and  which  was  the  same  fund  alleged 
In  the  complaint  to  have  been  In  his  custody 
as  register.  He  held  the  same  upon  the  trust 
and  In  the  capacity  hereinafter  stated,  and 
not  otherwise.  A  bill  of  complaint  had  been 
filed  in  said  court  in  the  year  1886  to  sub- 
ject to  the  payment  of  a  debt  certain  lands 
In  which  plaintiffs  were  Interested,  and  they 
and  their  mother  were  made  parties  defend- 
ant to  said  suit.  They  had  no  general  guard- 
ian, and  were  represented  therein  by  a 
guardian  ad  litem.  A  sum  of  money  was 
paid  into  court  into  said  cause  on  the  31st 
of  January,  1887,  and  then  went  into  the 
custody  of  said  Hodgson  as  such  register. 
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Said  cause  was  then  ripe  for  a  final  decree, 
and  on  the  8th  of  February,  1887,  at  a  regu- 
lar term  of  said  court,  the  court  rendered 
such  decree,  apportioning  the  money  so  paid 
Into  court  among  the  parties  entitled  there- 
to, adjudging  about  $700  thereof  to  plain- 
tiffs, and  ordering  the  register  to  retain  the 
amount  so  allotted  to  them  until  the  further 
order  of  the  court  On  the  9th  of  February, 
3887,  in  such  regular  term,  said  court  render- 
ed a  further  decree  in  said  cause  which  re- 
cited that  it  appeared  to  the  court  that  the 
appointment  of  a  guardian  for  plaintiffs 
would  consume  a  large  part  of  said  sum  in 
the  hands  of  the  register,  and  that  it  seemed 
best  that  said  sum  should  be  appropriated 
to  the  benefit  of  said  minors  direct^  by  the 
court,  and  ordered  that  the  register  invest  so 
much  of  said  fund  as  might  be  necessary 
for  the  purchase  of  a  home  for  plaintiffs  and 
their  mother,  provided  he  could  find  such  a 
place  as  would,  in  his  opinion,  be  acceptable 
to  their  said  mother  for  a  home,  and  would, 
in  his  opinion,  be  suitable  for  them  to  occu- 
py as  a  residence.  Said  decree  further  di- 
rected that  upon  making  such  purchase  the 
register  should  put  said  mother  and  children 
(the  plaintiffs)  Into  the  possession  of  the 
same,  and  that  he  should  take  the  title  to 
himself  as  trustee  for  plaintiffs,  to  hold  the 
same,  as  such  trustee,  for  the  use  and  bene- 
fit of  said  children,  under  the  direction  of 
the  court,  with  power  to  sell  the  same,  for 
reinvestment  or  other  purposes,  under  the 
express  direction  and  order  of  the  court,  and 
not  otherwise.  Said  decree  further  ordered 
that,  if  the  register  should  be  unable  to 
make  Investment  of  such  fund  in  such  man- 
ner as  aforesaid,  he  should,  in  vacation,  re- 
port the  fact  to  the  chancellor  for  further 
orders  In  reference  to  said  fund.  At  the 
next  regular  term  of  said  court,  in  June, 
1887,  said  register  reported  to  the  court  in 
writing,  in  said  cause,  that  the  mother  of 
said  children  refused  to  co-operate  with  him 
in  selecting  a  piece  of  real  property  for  the 
investment  of  said  sum;  and,  as  trustee,  he 
reported  that  no  investment  could  be  made 
under  said  decree  last  above  set  forth,  and 
asked  that  said  decree  should  be  so  modi- 
fied as  to  permit  the  investment  to  be  made 
without  the  consent  of  the  mother,  or  that 
such  other  investment  should  be  ordered, 
with  or  without  the  consent  of  the  mother, 
as  the  court  might  deem  best  for  the  inter- 
est of  plaintiffs;  and  thereupon,  at  said  reg- 
ular term,  on  the  4th  day  of  June,  1887,  said 
court  rendered  a  decree  directing  that  the 
register  should  execute  said  former  decree 
for  Investment  without  the  concurrence  or 
consent  of  the  plaintiffs'  mother,  if  she 
should  refuse  to  co-operate  and  advise  with 
the  register  as  therein  contemplated.  Said 
last-mentioned  decree  directed  that  in  mak- 
ing such  purchase  the  register  should,  if 
practicable,  purchase  property  of  some  rent- 
al value,  as  the  mother  of  plaintiffs  might 
refuse  to  occupy  it  with  them  as  a  home. 


On  the  16th  of  April,  1888,  at  a  regular  term 
of  said  court  said  register,  as  trustee  of  said 
fund,  reported  to  it  In  writing,  in  said  cause, 
that  the  sum  which  he  had  been  so  ordered 
to  invest  had  been  originally  $710.30;  that 
he  had  been  unable  to  purchase  any  real  es- 
tate upon  reasonable  terms;  that  in  the 
meantime  he  had  loaned  out  the  fund,  upon 
ample  security,  and  at  his  own  rislc,  at  8 
per  cent,  had  realized  $66.25  of  interest 
thereon,  and  then  had  in  his  hands  in  money 
the  whole  amount  of  the  fund,  $776.55,  for 
investment;  that  he  had  contracted  for  the 
purchase  of  two  lots,  and  for  the  building 
thereon  of  two  cottages  for  rent;  that  the 
titles  to  the  land  had  not  then  been  perfect- 
ed, but  that  it  was  expected  that  the  titles 
and  Improvements  would  be  made  within 
the  next  ninety  days.  Said  report  was  con- 
firmed by  an  order  of  said  court  made  at 
said  term,  on  the  18th  day  of  April,  1888. 
On  the  6th  of  December,  1888,  at  a  regular 
term  of  said  court  said  register,  as  such 
trustee,  reported  to  said  court  in  writing, 
In  said  cause,  that  at  the  date  of  his  last 
report  as  such  trustee  he  had  in  hand  $776.- 
55;  that  he  had  purchased  two  desirable 
lots,  upon  which  he  had  contracted  to  have 
built  two  small  houses,  which  contract  had 
not  then  been  completed;  that  he  had  paid 
for  the  lots  $180;  that  he  had  paid  out 
of  said  fund  certain  costs  and  expenses, 
itemized  in  his  said  report  and  amounting; 
to  $8.50,  leaving  in  his  hands  on  the  5th  of 
May,  1888,  a  balance  of  $588.05;  that  he  had 
loaned  out  said  balance  for  six  months, 
realizing  $28.52  of  interest  thereon  and  that 
at  the  time  of  making  said  report  he  had  in 
his  hands  a  balance  of  $611.57  of  said  fund. 
He  attached  to  his  said  report  fts  a  part 
thereof,  two  deeds  duly  executed  and  record- 
ed, and  which  conveyed  to  him,  as  trustee 
for  plaintiffs,  two  lots  of  land  situated  in  the 
city  of  Mobile,  in  the  state  of  Alabama. 
Said  report  was  in  all  respects  confirmed  by 
an  order  of  said  court  made  at  said  regular 
term  on  the  7th  of  December,  1888.  And  de- 
fendants say  that  from  and  after  said  term 
last  mentioned  said  cause  was  left  off  the 
docket  of  said  court;  that  no  further  re- 
ports have  been  made  therein,  and  no  fur- 
ther orders  or  decrees,  or  other  proceedings, 
have  been  rendered  or  had  therein.  And 
defendants  say  that  if  said  Hodgson  had  in 
his  custody  or  possession  any  part  of  said 
fund  at  the  time  they  executed  his  official 
bond  in  said  count  mentioned,  or  at  any  time 
thereafter,  while  he  held  said  office  of  regis- 
ter, he  held  the  same  as  trustee,  under  the 
several  orders,  decrees,  and  proceedings 
hereinafter  set  forth,  and  that  his  duties  in 
respect  thereof  were  not  within  the  scope 
of  his  duties  as  such  register  in  chancery." 
(5)  "And,  for  further  plea  in  this  behalf,  <X^ 
fendants  refer  to  the  statements  of  facts  al- 
leged in  their  plea  numbered  4,  last  fore- 
going, and  make  such  statement  a  part  of 
this  plea,  as  if  particularly  set  forth  therein; 
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and  they  say  that  there  has  been  no  settle- 
ment of  the  trust  rested  in  said  Hodgson  by 
said  orders  and  decrees  of  said  chancery 
court*  and  no  ascertainment  of  the  balance, 
If  any,  due  from  him  on  account  of  his  ad- 
ministration of  such  trust,  and  that  this 
court  has  no  Jurisdiction  to  entertain  such 
settlement,  and  to  ascertain  such  balance, 
in  this  suit"  The  plaintiffs  filed  a  replica- 
tion to  the  thhrd  additional  plea  to  which  the 
defendants  demurred,  and  the  demurrer  was 
overruled.  To  the  fourth  and  fifth  pleas  the 
plaintiCTs  filed  the  following  demurrers: 
"Come  the  plaintiffs,  and  demur  separately 
to  the  fourth  and  fifth  pleas,  as  pleaded  to 
the  entire  cause  of  action,  and,  as  grounds 
of  demurrer  to  each  plea,  say:  (1)  Said  plea 
does  not  allege  that  Joseph  Hodgson  ever 
invested  the  sum  that  came  into  his  hands 
in  property,  ahd  took  the  title  thereto  in  his 
name  as  trustee.  (2)  Said  pleas  show  that 
Joseph  Hodgson  received  the  money  sued 
for  as  register,  and  do  not  show  that  he 
ever  paid  it  out  as  directed  by  the  orders  of 
the  court  The  plaintiffs  further  demur  to 
the  fifth  plea:  (3)  Because  said  plea  shows 
that  the  trust  alleged  has  been  terminated, 
and  that  no  duty  rests  upon  said  Joseph 
Hodgson,  under  aald  trust,  other  than  to 
pay  over  said  sum  due  to  the  plaintiffs.  (4) 
Because  said  plea  showi^  that  said  Joseph 
Hodgson  received  the  money  sued  for,  and 
has  done  nothing  with  the  larger  portion 
thereof,  in  the  execution  of  the  alleged 
trust"  The  court  sustained  each  of  these 
demurrers,  and  to  each  of  these  rulings  the 
defendants  excepted. 

Appellees  Introduced  In  evidence  certain 
portions  of  the  record  and  proceedings  had 
in  the  chancery  court,  in  which  the  money 
sued  for  passed  into  the  hands  of  Hodgson. 
They  are  as  follows:  The  original  bill  of 
complaint  filed  to  foreclose  a  mortgage  on 
lands  which  had  belonged  to  the  deceased  fa- 
ther of  plaintiffs,  and  in  which  they  claim- 
ed an  interest  The  answer  of  Ellen  T.  Oor- 
bett  and  the  Sisters  of  the  Visitation,  de- 
fendants to  said  bill;  admitting  that  they 
had  purchased  the  lands  in  question,  and  de- 
claring a  readiness  to  pay  into  the  court  the 
balance  due  from  them  for  the  same,  upon 
a  good  title  being  made  to  them  therefor,  and 
particularly  upon  the  same  being  freed  from 
the  claim  of  plaintiffs.  The  answer  and 
cross  bill  of  plaintiffs,  asking  that  the  sale 
to  Corbett  and  the  Sisters  of  the  Visitation 
be  ratified,  that  they  be  required  to  pay  in- 
to court  the  balance  admitted  to  be  due 
from  them,  and  that  the  money  so  paid,  or  a 
part  thereof,  be  adjudged  to  plaintiffs.  A 
decree  pro  confesso  against  another  defend- 
ant, and  the  formal  answer  of  still  another, 
which  put  the  cause  at  issue.  Decrees  and 
orders  of  the  court  and  reports  of  Hodgson 
in  said  cause,  all  of  which  are  set  forth  in 
extenso  in  the  transcript,  and  substantially 
in  the  fourth  additional  plea  as  above  set 
out     Upon  cross-examination  of  Hodgson's 


successor,  he  testified  tUat  said  original  cause 
had  been  dropped  from  the  docket  of  the 
court  from  and  after  the  December  term 
1888,  thereof,  and  that  the  order  of  confir- 
mation of  December  7, 1888,  set  forth  in  the 
fourth  additional  plea  foregoing,  1b  the  last 
order,  decree,  or  other  proceeding  had  in 
said  cause.  Plaintiffs  introduced  a  witness 
who  testified  that  on  the  4th  of  June,  1895, 
an  attorney  for  appellees  and  their  mother 
called  upon  Hodgson,  and  requested  him,  for 
his  clients,  to  buy,  as  a  home  for  them,  a 
house  to  be  sold  at  public  auction  that  day, 
and  to  pay  for  the  same  out  of  the  moneys 
in  his  hands  belonging  to  appellees,  and  that 
Hodgson  declined  to  do  so;  saying  that  he 
had  the  money  invested,  and  could  not  get 
it  in  time  to  make  the  purchase  at  such  sale. 
Plaintiffs  also  proved  that  Hodgson's  succes- 
sor as  such  register  was  appointed  June  5, 
1896,  and  sought  the  former,  to  demand  of 
him  payment  ot  the  amount  in  his  hands 
for  appellees,  but  could  not  find  him,  and 
was  informed  that  he  was  in  Chicago.  On 
15th  of  June,  1896,  he  mailed  to  Hodgson,  at 
Chicago,  a  demand  for  such  payment  and 
also  demanded  the  same  from  appellants,  as 
the  sureties  on  his  official  bonds;  that  Hodg- 
son did  not  reply  to  his  letter,  and  appel- 
lants did  not  make  any  payment  upon  such 
demand;  and  that  a  similar  demand  was 
made  upon  appellants  by  attorneys  for  ap- 
pellees in  October,  1896,  and  that  they  did 
not  pay.  Defendants  offered  no  evidence, 
and  the  foregoing  was  suustantially  all  the 
evidence  in  the  case. 

In  the  course  of  the  trial,  attorneys  for  ap- 
pellees formally  admitted  that  they  were 
not  entitled  to  recover  more  than  $611.57  of 
principal,  and  claimed  Interest  thereon.  At- 
torney for  defendants  admitted  at  the  same 
time  that  if  appellees  were  entitled  to  re-' 
cot er  at  all,  $611.57  should  be  the  principal 
of  the  sum  so  recovered.  Thereupon  the 
court  charged  the  Jury  orally,  among  other 
things,  that  If  they  found  for  the  plaintiffs, 
the  principal  sum  of  the  damages  which 
they  should  thereupon  assess  for  the  plain- 
tiffs should  be  $611.57,  and  in  that  case  it 
was  for  them  to  say,  upon  the  evidence, 
from  what  time  they  would  give  to  the  plain- 
tiffs interest  upon  such  principal;  that  If 
they  should  believe  from  the  evidence  that 
said  Hodgson  had  loaned,  or  invested  other- 
wise than  in  building,  such  principal  sum, 
prior  to  the  time  that  defendants  made  for 
him  the  first  of  the  bonds  sued  on,  and  held 
the  same  so  invested  after  such  bond  was 
made,  then  the  Jury  should  give  to  the  plain- 
tiffs interest  upon  such  principal  from  the 
time  that  from  the  evidence,  they  should 
find  such  loan  or  Investment  was  so  made, 
and  up  to  the  day  of  their  verdict  When 
such  charge  was  given,  the  defendants  then 
and  there  excepted  to  so  much  thereof  as  in- 
structed the  Jury  that,  if  they  should  be- 
lieve from  the  evidence  that  said  Hodgson 
had  loaned,  or  inv^J^^gy^^j^tsj^^^n 
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building,  such  principal  sum,  prior  to  the 
time  that  defendants  made  for  him  the  first 
of  the  bonds  sued  on,  and  held  the  same  so  In- 
vested after  such  bond  was  made,  then  they 
should  give  to  the  plaintiffs  interest  upon 
such  principal  from  the  time  that,  from  the 
evidence,  they  should  find  such  investment 
was  made.  The  defendants  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  ask- 
.ed:  (1)  '*The  defendants  ask  the  court  tc 
charge  the  Jury  that,  if  they  believe  the  evi- 
dence, they  must  find  for  the  defendants." 
(2)  "The  defendants  ask  the  court  to  charge 
the  Jury  that  the  evidence  adduced  In  this 
cause  is  not  suflicient  to  raise  the  presump- 
tion that  Hodgson  had  In  his  custody  as  reg- 
ister the  fund  sued  for  in  this  cause  when  de- 
fendants became  his  sureties  on  the  official 
bond  described  In  the  complaint  as  first 
made,  and  that  they  must  therefore  find  for 
the  defendants."  (4)  "The  defendants  ask 
the  court  to  charge  the  Jury  that  plaintiffs 
are  not  entitled  to  recover  Interest  upon  the 
principal,  under  the  evidence  in  this  cause, 
earlier  than  from  the  date  that  his  successor 
was  appointed."  (5)  *The  defendants  ask 
the  court  to  charge  the  Jury  that,  upon  the 
evidence,  they  cannot  allow  the  plaintiffs  in- 
terest upon  the  principal  sum  from  a  date 
earUer  than  the  4th  of  June.  1895."  (6)  "The 
defendants  ask  the  court  to  charge  the  Jury 
that  the  defendants  are  not  liable,  under  the 
evidence  in  this  case,  for  interest  on  the 
principal  sum  between  the  6th  day  of  Decem- 
ber, 1888,  and  the  beginning  of  the  official 
term  for  which  defendants  executed  the 
bond  sued  on,  which  term  commenced  on  the 
3d  day  of  October,  1802."  (7)  "The  defend- 
ants ask  the  court  to  charge  the  Jury  that, 
upon  the  evidence,  they  cannot  allow  the 
plaintiffs  interest  upon  the  principal  from  a 
date  earlier  than  the  29th  day  of  November, 
1898,  when  the  first  of  the  bonds  sued  upon 
was  executed."  (8)  "The  defendants  ask 
the  court  to  charge  the  Jury  that  if  fhey  find 
from  the  evidence  that  Hodgson  loaned  out 
the  money  sued  for,  or  invested  It  otherwise 
than  in  building  houses  as  required  by  the 
order  of  the  chancellor,  after  the  6tfi  day  of 
December,  1888,  and  before  the  commence- 
ment of  his  next  official  term,  and  that  he 
did  not  again  collect  the  money,  then  defend- 
ants are  not  liable."  The  Jury  found  a  ver- 
dict for  the  plaintiffs,  and  assessed  their 
damages  at  ^1,025.40,  being  the  principal 
sum  of  $611.57,  and  interest  thereon  from 
the  6th  of  December,  1888,  to  the  date  of  the 
verdict;  and  Judgment  was  accordingly  ren- 
dered for  such  sum.  From  this  Judgment 
the  present  appeal  is  taken  by  the  defend- 
ants, who  assign  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were 
reserved. 

R.  H.  Clarke,  for  appellants.  Bestor  ft 
Gray  and  Gregory  L.  ft  H.  T.  Smith,  for  ap- 
pellees. 


BRIGKEIiL,  C.  X  The  complaint  In  which 
the  appellees  were  plaintiffs  contains  two 
counts.  The  first  count  complains  of  the 
breach  of  the  official  bond  of  one  Joseph 
Hodgson  as  register  in  chancery  of  the  chan- 
cery court  of  Mobile  county,  executed  on  the 
1st  day  of  December,  1893,  In  the  execution 
of  which  the  appellants  Joined  as  sureties. 
The  second  count  complains  of  the  breach 
of  a  like  bond  executed  on  the  11th  day  of 
December,  1894.  The  facts  from  which  a 
breach  of 'the  bond  is  deduced  are  the  same 
in  each  count  The  defendants  pleaded  sey- 
eral  pleas,  to  the  fourth  and  fifth  of  which 
demurrers  were  sustained;  and  sustaining 
the  demurrers  forms  the  matter  of  the  first 
and  second  assignments  of  error. 

The  error  of  the  argument  in  support  of 
the  fourth  plea  lies  In  the  hypothesis  upon 
which  the  plea  proceeds,— that  the  imme- 
diate operation  and  effect  of  the  decretal  or- 
der made  by  the  court  on  the  9th  February, 
1887,  was  the  conversion  of  Hodgson  into  a 
trustee,  relieving  him  from  duty  and  liability 
as  register,  In  respect  to  the  money  now  the 
matter  of  suit  The  money  was  paid  into 
court  on  the  31st  day  of  January,  1887,  as 
the  money  of  the  plaintiffs.  In  the  course  of 
a  pending  suit  to  which  they  were  parties. 
Of  the  duties  of  a  register  in  chancery,  one 
is  that  of  receiving  and  safely  keeping,  until 
the  court  orders  its  disposition,  money  paid 
Into  court  in  the  progress  of  pending  causes. 
Goleman  v.  Ormond,  60  Ala.  328.  During  the 
interval  from  the  payment  of  the  money  into 
court  until  the  rendition  of  the  decretal  order, 
the  money  was  in  the  custody  of  Hodgson  as 
register.  There  was  no  other  repository  of  it 
The  true  construction  of  the  order  is  not  that 
it  was  intended  to  change  this  custody,  but 
that  it  was  hitended,  upon  the  happening  of 
future  events,  to  blend  with  his  relation  ol 
register  that  of  trustee.  Having  received  the 
money  as  register,  and  duty  and  liability  in 
that  capacity  having  attached,  it  was  not  con- 
templated that  there  should  be  displacement 
of  it  until  the  trusts  came  into  existence  in 
accordance  with  the  decretal  order.  The  ques- 
tion, in  principle,  is  not  distinguishable  from 
that  which  occurs  when  a  personal  represen- 
tative—an administrator  or  executor— unites 
with  his  relation  that  of  guardian  for  infant 
distributees  or  legatees.  In  such  case,  before 
he  is  relieved  from  duty  and  liability  in  the 
primary  capacity  of  personal  representative, 
and  duty  and  liability  as  guardian  attaches, 
there  must  be  separation  of  the  assets  he  in- 
tends to  take  and  hold  as  guardian  from  the 
assets  of  the  estate;  there  must  be,  as  to  such 
assets,  a  termination  of  authority  as  personal 
representative,  and  to  them  authority  and  duty 
as  guardian  must  attach.  Davis  v.  Davis,  10 
Ala.  299;  Whltworth  v.  Oliver,  39  Ala.  286. 
Until  there  was  investment  of  the  money  in 
the  purchase  of  real  estate,  in  obedience  to 
the  decretal  order,  the  trust  estate,  to  which 
duty  and  liability  as  trustee  would  attach, 
could  not  come  into  existence;  and.  until  It 
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came  into  existence,  it  was  not  contemplated 
that  Hodgson  should  be  relieved  from  duty  and 
liability  as  register.  In  his  reports  to  the 
court,  Hodgson  may  have  adopted  the  title  of 
trustee,  in  connection  with  that  of  register;  but 
it  was  not  by  the  title  he  chose  to  adopt  that 
it  is  determinable  whether  duty  and  liability 
as  trustee  had  taken  place.  This  is  deter- 
minable from  the  matter  of  the  reportSi—from 
the  facts  they  contained.  The  last  of  these 
reports  showed  an  investment  of  a  part  of  the 
money  in  the  purchase  of  real  estate,  and,  hav- 
ing been  confirmed,  relieved  him,  pro  tanto, 
from  liability  as  register.  This  is  now  con- 
ceded, for  the  sum  in  controversy  is  the  re- 
mainder of  the  money  not  shown  to  have  been 
invested. 

The  fifth  plea  differs  from  the  fourth  only 
by  adding  the  averment  "that  there  had  been 
no  settlement  of  the  trust  vested  in  Hodgson 
by  said  order  and  decree  of  said  chancery  court, 
and  no  ascertainment  of  the  balance,  if  any, 
due  from  him  on  account  of  his  administration 
of  such  trust,  and  that  this  court  has  no  Ju- 
risdiction to  entertahi  such  settlement,  and  to 
ascertain  such  balance."  We  agree  that  the 
liability  of  Hodgson  as  trustee  la  not  Involved 
in  this  suit,  and  that  a  court  of  law  has  not 
Jurisdiction  to  take  an  account  of  his  adminis- 
tration of  the  trust  But  we  cannot  conceive 
of  what  concern  Hodgson's  administration  of 
the  trust  is  to  the  defendants.  So  far  as  Hodg- 
.  son  may  have  invested  the  money  in  his  hands 
as  register  in  the  creation  of  the  trost  estate, 
he  was  relieved  from  liability  as  register,  and 
the  sureties  on  his  official  bond  were  also  re- 
lieved. For  his  administration  of  the  trust 
estate  the  defendants  are  not  answerable.  In 
no  event  are  they  liable,  except  for  his  delin- 
quencies as  register.  Mechem,  Pub.  Oft.  1 285; 
Brandt,  Sur.  §  528;  McKee  v.  GrlEBLa,  66  Ala. 
211.  The  money  now  in  controversy  was  not 
part  of  the  trust  estate;  It  was  never  in  Hodg- 
son's keeping  as  trustee;  and,  not  having  been 
Invested  in  obedience  to  the  decretal  order, 
it  remained  as  it  was  paid  into  court,  and  as 
it  was  received  by  Hodgson,— the  money  of  the 
plaintiffs.  There  was  no  error  in  sustaining 
the  demurrers  to  these  pleas. 

Hodgson  held  the  office  of  register  for  sev- 
eral successive  terms.  The  term  conUnuhig 
when  the  money  was  paid  into  court,  and 
when  he  made  the  last  report  that  he  had  the 
money  In  his  hands,  subject  to  the  order  of  the 
court,  expired  six  years  before  the  execution 
of  the  bond  mentioned  in  the  first  count  of 
the  complaint,  and  five  years  before  the  ex- 
ecution of  the  bond  mentioned  in  the  sec- 
ond count.  The  general  principle  is,  in  the 
absence  of  statutes  providing  otherwise,  or 
of  express  stipulations  in  the  bond,  that 
sureties  on  official  bonds  are  not  liable  for 
the  defaults  or  delinquencies  of  the  prin- 
cipal occurring  before  the  execution  of  the 
bond.  Mechem,  Pub.  Off.  §  285;  Brandt, 
Sur.  I  526;  Townsend  v.  Everett,  4  Ala.  607; 
Oovernor  v.  Gibson,  14  Ala.  326;  Williams  v. 
Htirrlson,  19  Ala.  277.     With  respect  to  this 


principle,  there  is  general,  if  not  unbroken 
concurrence  of  authority.  Nor  is  there  de- 
parture from  it  because  for  successive  termp 
the  principal  was  the  incumbent  of  the  same 
office.  •  The  sureties  upon  the  last  bond,  so 
far  as  is  practicable,  must  be  treated  and 
considered,  and  the  extent  of  their  obliga- 
tions determined,  as  if  the  principal  had  not 
been  the  incumbent  for  the  preceding  term, 
—as  if  he  was  not  his  own  successor.  Town- 
send  V.  Everett,  supra;  Farrar  v.  U.  S.,  5 
Pet.  372-389;  U.  S.  v.  Boyd,  15  Pet.  187; 
Bissell  V.  Saxton,  66  N.  Y.  60;  City  of  De- 
troit V.  Weber,  29  Mich.  24;  Vivian  v.  Otis, 
24  Wis.  518,  1  Am.  Rep.  199;  Inhabitants  of 
Rochester  v. 'Randall,  106  Mass.  295,  7  Am. 
Rep.  519.  This  principle  is  substantially 
embodied  in  the  eighth  instruction  requested 
by  the  defendant  and  the  instruction,  if  not 
abstract,  should  have  been  given.  The  in- 
struction was  not  abstract.  If  there  was  evi- 
dence having  a  reasonable  tendency  to  sup- 
port the  hypothesis  on  which  it  proceeds. 

Hodgson  was  without  authority  to  employ 
the  money  otherwise  than  in  the  purchase  of 
real  estate,  or  in  the  improvement  of  the 
real  estate  he  had  purchased.  This  was  the 
scope  and  extent  of  the  authority  conferred 
on  him  by  the  decretal  orders  of  the  court, 
which  was  the  measure  of  his  authority  and 
duty.  If  the  money  was  not  so  employed, 
the  only  duty  resting  upon  him  was  the 
keeping  of  it  safely,  subject  to  the  orders 
of  the  court.  He  was  without  authority,  as 
he  was  without  duty,  to  lend  the  money,  or 
invest  It  otherwise  than  as  the  decretal  or- 
ders prescribed.  The  want  of  authority  to 
lend  he  recognized  in  one  of  the  reports 
made  to  the  court,  stating  that  he  made  a 
loan  of  the  money  pending  negotiations  for 
its  investment  in  real  estate,  and  accounting 
for  the  interest  received.  Though  the  loan 
was  unauthorized,  he  was  bound  to  account 
for  the  Interest  received.  Public  officers, 
like  other  trustees,  cannot  make  profit  for 
themselves  by  the  use  of  trust  moneys. 
Brandt,  Sur.  f  534.  Confined  in  authority 
and  duty  to  the  investment  of  the  money  in 
the  purchase  and  improvement  of  real  estate, 
a  loan  or  any  other  investment  of  it,  of  itself 
and  in  itself,  would  constitute  a  conversion, 
involving  him  and  the  sureties  on  his  exist- 
ing official  bond  in  absolute  liability.  Ger- 
ald V.  Bunkley,  17  Ala.  170.  That  Hodgson 
had  not  employed  the  money,  now  the  sub- 
ject-matter of  suit,  in  the  purchase  and  im- 
provement of  real  estate,  is  not  matter  of 
controversy.  If  the  money  had  been  so  em- 
ployed, it  could  not  have  remained  in  his 
keeping  as  register,  and  that  it  so  remained 
is  the  fundamental  fact  on  which  the  plain- 
tiffs base  a  right  of  recovery.  There  was 
evidence  of  an  admission  or  declaration  made 
in  June,  1895,  that  he  had  the  money  In- 
vested; but  the  character  of  the  investment, 
or  the  time  of  making  it,  does  not  seem  to 
have  been  matter  of  inquiry,  and  was  not 

stated.     The  material  Inquiry  is  whether  the 
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luyestment  was  made  prior  or  subsequent 
to  the  execution  of  the  bonds  mentioned  In 
the  complaint,  and  upon  this  inquiry  the 
declaration  or  admission  sheds  but  a  feeble^ 
If  any,  light.  It  Is  consistent  with  an  in- 
vestment made  at  any  past  time.  Hodgson 
had  not  at  any  time  prior  to  6th  December, 
18S8,  suffered  the  money  to  lie  continuously 
In  his  hands,  a  barren  and  unproductive 
fund.  He  had  made  Investment  of  part  of 
It,  and,  pending  negotiations  for  the  invest- 
ment, had  loaned  the  money,  acquiring  Inter- 
est; and  for  Interest  received  on  a  loan,  in- 
creasing the  fund  to  the  sum  now  sued  for, 
he  charged  himself  in  the  last  .report  to  the 
court  In  Governor  v.  Bobbins,  7  Ala.  79,— 
a  suit  against  the  sureties  on  an  additional 
or  renewed  bond  of  a  sheriff  for  moneys  col- 
lected by  the  principal  prior  to  the  execu- 
tion of  the  bond,— it  was  said  by*  Collier,  C. 
J.:  "All  reasonable  presumptions  favorable 
to  a  performance  of  official  duty  are  indulged, 
and  It  cannot  be  inferred,  from  the  receipt 
of  money  on  an  execution  by  a  sheriff,  that 
he  has  converted  it  If  It  had  been  shown 
that,  previous  to  the  execution  of  the  bond 
in  suit,  the  principal  of  the  defendants  had 
appropriated  the  amount  collected  by  him, 
then. the  first  set  of  sureties  only  would  have 
been  liable.  But  the  proof  does  not  show 
such  to  have  been  the  case.  The  liability  to 
an  action  does  hot  appecir  to  have  been  fixed 
until  after  the  renewed  bond  was  executed/' 
It  must  be  observed  of  this  case,  as  was 
explained  In  the  subsequent  case  of  Dumas 
V.  Patterson,  9  Ala.  484,  that  the  sheriff  was 
not  in  default  for  failing  to  pay  over  the 
money  until  there  was  demand  for  It,  or 
some  evidence  that  he  had  converted  it  to 
his  own  use.  In  Townsend  v.*  Everett,  su- 
pra,—an  action  on  the  bond  of  a  defaulting 
county  treasurer,— it  was  said  that  the  fact 
that  the  principal  had  not  made  annual  set- 
tlements as  required  by  law,  and  did  not 
make  a  settlement  until  after  the  execution 
of  a  second  bond,  was  not  conclusive  that 
there  was  a  misappropriation  of  the  money 
of  the  county  previous  to  that  time.  Or- 
mond,  J.,  said;  "Nor  does  it  follow  that,  be- 
cause the  treasurer  may  have  faithfully  dis- 
bursed all  the  moneys  received  by  him  since 
the  date  of  the  last  bond,  that  he  had  be- 
fore that  time  wasted  or  misappropriated  the 
moneys  previously  received  by  him.  Non 
constat  but  that  the  moneys  previously  re- 
ceived were  in  the  county  treasury  at  the 
time  the  last  bond  was  executed.  A  strong 
presumption  that  such  was  the  fact  arises 
from  his  report  a  few  days  afterwards,  in 
which  he  admits  a  larger  sum  to  be  in  the 
treasury  of  the  county  than  the  defalcation 
fixed  by  the  Jury  at  the  trial."  In  Williams 
V.  Harrison,  supra,  in  considering  whether 
there  was  a  presumption  that  a  guardian  had 
on  hand  at  the  execution  of  a  second  bond 
moneys  which  he  ought  to  have  had,  Dargan, 
C.  J.,  after  reference  to  the  case  of  Myers 
V.  U.  S.,  1  McLean,  493,  Fed.  Cas.  No.  9,996, 


in  which  McLean,  J.,  denied  that  there  was 
any  presumption,  as  against  the  sureties  on 
a  second  official  bond,  that  money  which 
came  to  the  possession  of  the  principal  while 
a  former  bond  was  of  force  was  in  his  hands 
when  the  second  bond  was  executed,  said: 
"I  do  not,  however,  Intend  to  assert  the  rule 
as  broadly  as  was  done  by  Justice  McLean; 
for  the  Inference  of  one  fact  from  another 
is  a  question  for  the  Jury,  and  if  the  Jury 
were  to  find,  even  as  against  a  security,  that 
a  sum  of  money  was  on  hand  at  a  particular 
time,  and  this  by  inference  from  the  fact 
alone  that  it  had  been  received  by  the  prin- 
cipal at  a  time  prior,  I  should  not  be  dis- 
posed to  disturb  their  verdict  If  there  was 
no  proof  to  weaken  or  rebut  the  presumption. 
But  if  the  money  had  been  received  a  consid- 
erable time  prior  to  the  point  of  time  at 
which  it  was  sought  to  show  that  the  money 
was  in  hand,  and  they  were  to  refuse  to 
draw  the  Inference  that  It  was  on  hand  at 
this  subsequent  time,  I  should  be  entirely 
satisfied  with  their  verdict,  and  would  not 
set  it  aside.  But  when  there  are  other  cir- 
cumstances in  evidence  tending  to  weaken 
this  presumption^  and  showing  a  probability 
that  the  mon^y  had  been  tised  by  the  prin- 
cipal before  the  surety  became  bound,  it 
would  be  very  wrong  for  a  court  or  Jury  to 
draw  the  presumption  against  the  probabil- 
ities of  the  case,  for  the  purpose  of  charging 
a  surety."  This  seems  to  us  the  better  d6c-" 
trine  In  reference  to  this  question,  embar- 
rassed by  much  of  conflict  and  dissension  of 
Judicial  decision.  Each  case  must  be  gov- 
erned by  its  own  particular  facts  and  cir- 
cumstances. The  number  of  years  elapsing 
after  the  report  by  Hodgson  that  he  had  the 
money  in  keeping,  taken  in  connection  with 
the  prior  loans  of  It,  manifesting  a  disinclina- 
tion to  hold  it  as  an  idle,  unproductive  fund, 
have  a  reasonable  tendency  to  prove  the 
facts  hypothesized  in  the  eighth  instruction, 
and  free  the  instruction  from  the  objection 
of  being  abstract  It  was  for  the  Jury  to 
determine  whether  the  money  remained  in 
Hodgson's  hands  at  the  time  of  the  execu- 
tion of  the  bonds,  or  either  of  them,  on 
which  the  defendants  became  sureties. .  If 
it  did  not,— if  in  the  Interval  it  had  been 
loaned,  or  otherwise  invested  than  in.  the 
purchase  or  improvement  of  real  estate,— the 
defendants  are  not  liable.  However  he  may 
have  Invested  it,— whether  by  loan  or  other- 
wise,—If  he  subsequently,  after  the  execu- 
tion of  the  later  bonds,  collected  it,  the  de- 
fendants are  liable;  and  this,  by  fair  in- 
tendment, the  Instruction  concedes. 

We  do  not  deem  it  necessary  to  say  more 
in  reference  to  the  first  instruction  request- 
ed by  the  defendants  than  that  there  is  no 
aspect  of  the  case  in  which  it  would  have 
been  Justified.  There  is  no  legal  presump- 
tion that  the  fund  was  converted  or  misap- 
propriated by  Hodgson  before  the  execution 
of  the  bonds  on  which  defendants  are  bis 
sureties,  as  there  is  no  such  presumption 
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that  until  the  execution  of  the  bonds  It  re- 
mained in  his  keepini^.  The  time  of  the 
conversion  or  misappropriation  is  matter  of 
Inference  to  be  drawn  by  the  Jury  from  all 
the  facts  and  circumstances  in  evidence. 
When  this  is  the  state  of  the  evidence,  such 
an  instruction  would  be  an  Invasion  of  the 
province  of  the  Jury.     1  Brick.  Dig.  p.  335, 

I  3.  The  second  instruction  requested  is  ob- 
noxious to  the  like  objection. 

The  matter  of  the  remaining  exceptions  re- 
lates to  instructions  given  or  refused,  as  to 
the  liability  for  interest  on  the  fund  in  con- 
troversy. The  general  rule  is  that  a  publl:? 
officer  is  liable  for  interest  from  the  time  oc 
a  conversion  or  misappropriation  of  moneyo 
intrusted  to  his  keeping;  and  he  is  liable,  also, 
If  he  unlawfully  retains  moneys  in  his  hands 
during  the  period  of  the  unlawful  detention. 

II  Am.  &  Bug.  Enc.  Law,  3d8,  note.  As  In 
the  case  of  trustees,  there  must  be  some  ele- 
ment of  a  breach  of  trust  in  the  transaction, 
or  a  breach  of  duty.  Perry,  Trusts,  §  468. 
As  we  have  already  said  and  repeated,  any 

'other  employment  of  the  money  than  in  the 
purchase  or  improvement  of  real  estate  was 
a  conversion,  and,  if  such  conversion  occur- 
red before  the  execution  of  the  official  bonds 
on  which  defendants  are  sureties,  they  are 
not  liable.  The  instruction  given  by  the 
court  ex  mere  motu  authorizes  the  Jury  to 
award  interest  against  the  defendants  from 
the  time  of  such  conversion,-*from  the  time 
he  had  invested  the  money  by  loan  or  other- 
wise,—if  such  loan  or  investment  was  con- 
tinued after  the  execution  of  the  first  of  the 
bonds  on  which  defendants  are  sureties. 
Doubtless,  Hodgson  is  liable  for  interest 
from  the  day  of  the  conversion,r-from  the 
day  of  the  unauthorized  loan  or  Investment; 
but  such  liability  cannot  b6  visited  on  the 
defendants,  because  the  investment  was  con- 
tinuing at  the  time  they  became  Hodgson's 
sureties.  The  investment  was  a  past  act,-* 
a  past  breach  of  official  duty,— for  which  the 
defendants  are  not  liable. 

The  fourth  Instruction  requested  by  the 
defendants  is  predicated  upon  the  hypoth* 
esis  that  Hodgson  could  have  accounted  for 
the  principal  only  to  his  successor,  and  that, 
of  consequence,  liability  for  interest  would 
attach  only  on  the  appointment  of  a  suc- 
cessor. Hodgson's  liability  was  to  the  plain- 
tiffs only,  and  whatever  of  duty  he  was 
bound  to  perform  was  owing  only  to  them. 
The  duty,  and  the  only  duty,  Hodgson  owed 
his  successor,  was  that  owing  by  every  pub- 
lic officer,  as  prescribed  by  the  statute  (Code 
1886,  §  301),— -the  delivery,  on  demand,  of  all 
books,  papers,  property,  and  money  belong- 
ing or  appertaining  to  the  office. 

The  fifth  instruction  requested  by  the  de- 
fendants proceeds  on  the  hypothesis  that  a 
demand  of  payment,  and  a  failure  or  refusal 
to  pay,  without  legal  excuse,  was  necessary, 
to  create  a  liability  for  interest.  As  a  gen- 
eral proposition,  a  demand  of  payment  is 
necessary  to  fix  upon  a  publie  officer  a  lia- 


bility for  Interest  But,  If  there  has  been  a 
conversion  or  misappropriation  of  the  mon- 
ey, a  demand  is  not  necessary.  The  presump- 
tion is  it  would  be  unavailing  if  made. 

The  sixth  and  seventh  instructions,  in  the 
view  we  have  expressed  of  the  liability  of 
the  defendants,  should  have  been  given.  If 
Hodgson  had  the  money  in  his  keeping  at 
the  execution  of  the  first  bond,  the  liability 
of  the  defendants  for  it  then  accrued,  and  In 
no  event  could  they  be  liable  for  interest  at 
any  earlier  period.  For  the  errors  pointed 
out,  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded. 


(UO  Ala.  92) 
WEST  V.  HAYES  et  al. 
(Supreme  Court  of  Alabama.    June  8,  1888.) 
Dbtinitb— Writ— Seizurb— Tbbspass— Flba. 

1.  Under  Code  1896,  M  1488,  1880,  providhig 
that  judgment  for  the  plaintiff  in  detinue  shall 
be  that  he  have  and  recover  **of  the  defendant" 
the  property  sued  for,  a  writ  following  such 
judgment  authorizes  a  seizure  only  from  defend- 
ants or  their  privies. 

2.  A  writ  in  detinue  directing  the  seizure  and 
delivery  of  specific  chattels  cannot  be  pleaded 
to  justify  an  entry  on  lands  to  take  them,  and 
dispossession  of  one  not  party  to  the  writ,  un- 
less it  appear  by  plea  that  the  property  seized 
was  the  same  as  described  in  the  writ,  and  sub- 
ject to  seizure  in  his  hands  as  privy  to  the  de- 
fendants to  the  writ 

Appeal  from  circuit  court,  Chilton  county; 
N.  D.  Denson,  Judge. 

Action  by  M.  A.  West  revived  in  the  name 
of  C.  B.  West,  administrator,  against  Lee 
Hayes  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  appealed.  Re- 
versed. 

This  was  an  action  of  trespass  brought  by 
M.  A.  West  against  the  appellees,  Lee  Hayes, 
as  sheriff  of  Chilton  county,  and  the  sure- 
ties on  his  official  bond,  and  sought  to  re- 
cover damages  for  entering  upon  certain  de- 
scribed premises  In  the  possession  of  the 
plaintiff,  and  ''removing  therefrom  one  saw- 
mill eughie  and  boiler,  fixtures  attached  to 
said  land."  Pending  the  suit,  the  death  of 
M.  A.  West  was  suggested,  and  the  cause 
was  revived  in  the  name  of  C.  B.  West,  as 
administrator  of  the  estate  of  M.  A.  West, 
deceased.  The  defendants  pleaded  the  gen- 
eral issue  and  the  following  special  pleas: 
*'(2)  For  further  answer  to  the  complaint, 
these  defendants,  by  leave  of  the  court,  fur- 
ther plead  and  say  that  the  said  Lee  Hayes, 
one  of  the  defendants  in  this  suit,  was,  at 
the  time  of  the  commission  of  the  supposed 
trespass  in  the  complaint  set  forth,  the  sher- 
iff of  Chilton  county,  Alabama,  and  had  in 
his  hands  a  writ  issued  out  of  the  circuit 
court  of  said  county,  which  is  in  words  and 
figures  as  follows:  'State  of  Alabama,  Chil- 
ton County.  In  Circuit  Court  of  Chilton 
County.  To  the  Sheriff  of  Said  County, 
Greeting:  You  are  hereby  commanded  to 
seize  and  deliver  to  H.  0.  Reynolds  the  fol- 
lowing described  property,  to  wit:  One  dou- 
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ble  sawmill,  50x30  Inches;  two  Simon  solid 
saws,  8x9  gauge  head  blocks;  two  mill  hooks; 
one  stationary  10x16  Mansfield  steam  en- 
gine; one  boiler,  and  all  fixtures  belonging 
thereto;  one  stop  valve;  one  pump;  and  one 
steam  gauge,— which  said  property  the  said 
H.  C.  Reynolds  recovered  of  G.  G.  West,  J. 
B.  Hill,  and  Thos.  Prestridge  by  the  judg- 
ment of  the  circuit  court  of  Chilton  county, 
Alabama,  rendered  on  the  14th  day  of  May 
1890;  and  make  return  of  this  writ  accord- 
ing to  law.  Witness  my  hand  this  24th  day 
of  June,  1890.  W.  H.  Poshee,  Clerk,'— which 
said  writ  is  Indorsed  as  follows:  'Rec'd  in 
office,  June  24th,  1890.  Lee  Hayes,  Sheriff.' 
'Executed  by  seizing  all  of  the  within-de- 
scribed personal  property,  and  delivering  the 
same  to  H.  0.  Reynolds,  except  one  pump, 
which  I  cannot  find.  This  28th  day  of  June, 
1890.  Lee  Hayes,  Sheriff.'  And  the  defend- 
ants say  that  the  property  set  forth  In  the 
said  writ  was  situated  on  the  lands  describ- 
ed in  the  complaint,  but  was  not  the  proi>er- 
ty  of  the  plaintiff,  the  said  M.  A.  West;  and 
said  Lee  Hayes,  while  so  acting  as  sheriff 
and  having  said  writ  in  his  possession,  en- 
tered upon  the  lands  where  said  described 
property  was  located,  and  under  and  by  vir- 
tue of,  and  in  obedience  to,  the  command  of 
said  writ,  and  took  the  property  described  In 
said  writ  into  his  possession,  and  delivered 
the  same  to  H.  C.  Reynolds,  the  plaintiff 
named  in  the  said  writ,  as  in  said  writ  he 
was  commanded.  And  defendant  says  that 
said  Lee  Hayes,  in  taking  possession  of  said 
property,  and  entering  on  the  lands  aforesaid, 
used  no  more  force  than  was  necessary  to 
seize  and  deliver  said  property  named  In 
said  writ  to  the  plaintiff  therein.  (3)  For 
further  answer  to  the  complaint,  these  de- 
fendants say  that,  at  the  time  the  several 
supposed  trespasses  In  said  complaint  men- 
tioned were  committed,  the  defendant  Lee 
Hayes  was  sheriff  of  Chilton  county*  Ala* 
bama,  and  had  in  his  hands,  at  the  time  of 
the  commission  of  said  supposed  trespass,  a 
writ  or  mandate,  a  copy  of  which  Is  set 
forth  in  plea  No.  2  of  these  defendants,  filed 
herewith,  which  copy  is  here  referred  to  and 
made  a  part  of  this  count,  and  entered  on 
the  lands  described  in  said  complaint  In  due 
execution  of  the  mandate  of  said  writ,  and 
in  the  execution  of  said  writ  said  sheriff  used 
no  more  force  than  was  necessary  to  seize 
the  property  described  in  the  said  writ  which 
was  not  the  property  of  plaintiff,  the  said 
M.  A.  West,  and  deliver  the  same  to  the 
plaintiff  named  therein.  And  these  defend- 
ants say  that  plaintiff,  by  her  agent,  con- 
sented  to  such  entry,  and  pointed  out  the 
property  to  be  seized  under  said  writ."  To 
these  pleas  the  plaintiff  demurred  upon  the 
following  grounds:  "(1)  It  nowhere  appears 
in  said  pleas  that  the  plaintiff  was  a  party 
to  the  writ  therein  described.  (2)  It  no- 
where appears  in  plea  No.  3  that  the  plaintiff 
consented  to  the  trespass  complained  of. 
C3)  It  does  not  appear  from  said  pleas  that 


the  property  described  In  the  complaint  was 
rightfully  or  lawfully  in  the  possession  of 
the  plaintiff  at  the  time  of  the  alleged  tres- 
pass." These  demurrers  were  overruled, 
and,  the  plaintiff  declining  to  plead  further, 
judgment  was  rendered  for  the  defendant. 
From  this  judgment  the  plaintiff  appeals,  and 
assigns  as  error  the  overruling  of  the  demur- 
rers to  the  two  special  pleas  of  the  defend- 
ants. 

W.  S.  Gary,  for  appellant     Wm.  A.  Collier, 
for  appellees. 

BRICKELL,  C.  J.  Appellant's  intestate,  M. 
A.  West,  sued  to  recover  damages  for  a  tres- 
pass alleged  to  have  been  committed  by  ap- 
pellee under  color  of  his  office  as  sheriff  of 
Chilton  county.  The  principal  question  pre- 
sented for  consideration  is  whether,  under  a 
writ  for  the  seizure  and  delivery  of  personal 
property,  regular  on  its  face  and  issued  by 
competent  authority,  to  carry  into  effect  a 
judgment  for  the  recovery  of  said  property, 
the  sheriff  is  justified  In  seizing  said  property 
wherever  and  in  whosesoever  possession  the 
same  may  be  found,  notwithstanding  the  per- 
son from  whose  possession  it  is  taken  may 
have  been  rightfully  in  possession  thereof. 
The  writ,  which  is  set  out  in  the  special 
pleas  justifying  the  seizure  under  legal  pro- 
cess, commanded  the  sheriff  ''to  seize  and 
deliver  to  H.  0.  Reynolds  [the  property  de- 
scribed therein],  which  said  property  the  said 
H.  C.  Reynolds  recovered  of  G.  G.  West,  J. 
G.  Hill,  and  Thos.  Prestridge  by  the  judg- 
ment of  the  circuit  court  of  Chilton  county, 
Alabama,  on  the  14th  day  of  May,  1890." 
The  pleas  averred  that  the  property  described 
in  the  writ  was  situated  on  the  land  de- 
scribed in  the  complaint,  but  that  it  was  not 
the  property  of  the  plaintiff,  and  that  in  obe- 
dience to  the  mandate  of  the  writ  the  sheriff 
entered  upon  said  land  and  seized  said  prop- 
erty and  delivered  it  to  H.  C.  Reynolds,  using 
no  more  force  than  was  necessary.  But  it 
does  not  appear  from  the  plea  that  the  prop- 
erty described  in  the  writ  was  the  same  as 
that  described  In  the  complaint,  nor  are  any 
facts  averred  tending  to  show  that  plaintlfTs 
intestate  was  a  party  to  the  suit  in  which 
was  rendered  the  judgment  upon  which  said 
writ  was  issued,  or  had  any  privity  with  the 
defendants  In  said  suit,  or  that  his  posses- 
sion was  the  possession  of  said  defendants, 
or  that  he  came  into  possession  while  said 
suit  was  pending,  or  that  he  was  not  right- 
fully in  possession  thereof.  A  plea  of  justi- 
fication under  legal  process  must  set  forth 
matter  which,  if  proved,  would  constitute  a 
full  defense  to  the  action.  If  the  plaintiff  in 
the  action  is  a  stranger  to  the  writ,  the  plea 
should  aver  facts  to  show  that  the  property 
taken  was  the  property  of  the  defendant  in 
the  process,  and  was  subject  to  seizure  there- 
under. Daniel  v.  Hardwlck,  88  Ala.  559.  7 
South.  188.  It  is  clear  that  the  pleas  inter- 
posed in  this  case  were  defective  for  the  rea- 
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sons  specified  In  the  demurrer;  unless,  as 
contended  by  appellee,  the  writ  under  which 
he  seeks  to  Justify  was  such  as  to  authorize 
him  to  seize  the  property  wherever  it  might 
be  found,  even  though  in  the  rightful  pos- 
session of  a  stranger  to  the  writ  A  sheriff 
is  undoubtedly  protected  as  to  all  acts  done 
by  him  in  obedience  to  the  mandate  of  a  legal 
process  regular  on  its  face  and  issued  by 
competent  authority.  But  ordinarily  a  writ 
issued  to  carry  into  effect  the  Judgment  of  a 
court  runs  only  against  the  parties  named 
therein  as  defendants,  and  is  not  regular  on 
Its  face  so  far  as  concerns  strangers  not 
named  therein,  and  does  not  authorize,  and 
will  not  Justify,  its  execution  against  stran- 
gers thereto.  Albright  v.  Mills,  86  Ala.  328, 
6  South.  591.  The  writ  set  out  in  the  plea 
was,  on  its  face,  but  a  species  of  execution, 
authorized  by  the  statute  to  carry  into  effect 
the  Judgment  of  the  court  in  favor  of  the 
plaintiff  in  an  action  to  recover  specific  per- 
sonal pro];>erty,  wherein  H.  C  Reynolds  was 
plahitiff  and  G.  G.  West,  J.  B.  Hill,  and 
Thomas  Prestridge  were  defendants,  and 
was  in  the  form  prescribed  by  statute. 
Code  1896,  U  1483,  1880.  The  Judgment  hi 
such  cases  is  that  the  plaintiff  have  and 
recover  of  the  defendant  the  property  sued 
for,  and  the  writ  for  the  seizure  and  deliv- 
ery to  the  plaintiff  of  the  property  recovered 
should  follow  and  be  construed  according  to 
the  Judgment.  The  court  from  which  the 
writ  issues  has  no  Jurisdiction  to  order  the 
seUure  of  the  property  while  in  the  rightful 
possession  of  one  who  was  not  a  party  to 
the  suit,  between  whom  and  the  defendant 
therein  there  is  no  privity,  and  whose  pos- 
sesston  began  previons  to  the  commence- 
ment of  the  suit  and  continued  during  its 
pendency;  and  of  this  want  of  Jurisdiction 
the  sheriff  in  whose  hands  the  writ  is  placed 
for  execution  ie  charged  with  knowledge. 
Albright  V.  Mills,  supra.  Against  the  seizure 
of  property  in  the  possession  of  such  per- 
son the  sheriff  is  not,  therefore,  protected  by 
such  process.  The  writ  corresponds  to  the 
writ  of  habere  facias  possessionem,  issued  to 
carry  into  effect  the  Judgment  of  the  court 
in  favor  of  the  plaintiff  in  an  action  of  eject- 
ment, which  directs  the  sheriff  to  deliver  to 
the  plaintiff  the  possession  of  the  lands  and 
tenements  described  therein.  Such  writ, 
like  the  writ  for  the  seizure  and  delivery  of 
personal  property,  does  not,  in  express  words, 
name  the  person  from  whom  the  possession 
is  to  be  taken;  but  it  is  well  settled  that 
in  the  execution  of  the  writ  the  officer  is  not 
authorized  to  eject  from  the  lands  or  tene- 
ments described  one  who  was  not  a  party  to 
the  suit,  who  had  no  privity  with  the  defend- 
ant therein,  and  whose  possession  was  ad- 
verse to  the  defendant  and  anterior  to  the 
commencement  of  the  suit  If  such  person 
should  be  ejected,  the  court  from  which  the 
writ  issued  would,  upon  proper  application, 
promptly  order  a  writ  of  restitution  to  re- 
store to  him  the  possession  of  the   land. 


Howard  y.  Kennedy's  Ex'rs,  4  Ala.  592; 
Smith  V.  Gayle,  58  Ala.  600.  The  same  prin- 
ciples must  apply  with  respect  to  a  writ  for 
the  seizure  and  delivery  of  personal  prop- 
erty issued  on  a  Judgment  rendered  in  an 
action  of  detinue.  It  appearing  from  the 
plea  that  plaintiff's  intestate  was  not  a  party 
to  the  writ  under  which  the  defendants 
sought  to  Justify  the  seizure  of  the  property, 
an  averment  of  facts  to  show  that  the  prop- 
erty was,  notwithstanding,  subject  to  seizure 
while  in  his  possession,  was  essential  to  the 
sufficiency  of  the  plea,  and,  as  these  facts 
were  not  averred,  the  demurrer  should  have 
been  sustained.  The  pleas,  as  an  answer  to 
the  first  count  of  the  complaint  which  al- 
leged that  the  property  seized  was  a  fixture 
attached  to  the  land,  should  also  have 
averred  facts  to  show  that  the  circumstan- 
ces under  which  it  was  attached  to  the  land 
were  such  that,  in  law,  its  character  as  per- 
sonal property  was  not  changed.  Under  a 
writ  for  the  seizure  of  personal  property,  real 
property  cannot  be  seized.  But  this  objec- 
tion was  not  raised  by  the  demurrer,  and 
cannot,  therefore,  be  considered  in  this  court 
as  a  ground  for  reversal.  >  Reversed  and  re- 
manded. 


(US  AlJL  100) 
BURTON  V.  STATB. 
(Supfeme  Ckmrt  of  Alabama.    June  23,  1808.) 
Crimihal  Law— Rss  Guv.a— Inbtruotions. 

1.  A  declaration  of  a  prisoner  in  a  county 
Jail  to  the  sherift,  tliat  defendant  and  another 
conveyed  instruments  Into  the  jail  which  were 
nsed  by  a  prisoner  in  attempting  to  escape,  is 
no  part  of  the.  res  gests;  it  Is  mere  hearsay, 
and  inadmissible. 

2.  It  is  not  error  to  refuse  instructions  re- 
quested by  defendant  which  are  mere  repetitions 
of  those  previously  given  at  his  instance. 

Appeal  from  circuit  court,  Colbert  county; 
Thomas  B.  Roulhac,  Judge. 

Dick  Barton  was  convicted  of  conveying  in- 
struments into  a  county  Jail  for  the  purpose 
of  aiding  a  prisoner  confined  therein  to  es- 
cape, and  he  appeals.    Reversed. 

On  the  trial  of  the  cause,  the  state  intro- 
duced as  a  witness  J.  B.  Grisham,  the  sheriff 
of  Colbert  county,  who  testified  to  his  dis- 
covering the  prisoner,  to  whom  the  knife  and 
the  piece  of  steel  had  been  delivered,  about  to 
escape;  that  he  demanded  from  the  prisoners 
confined  in  the  Jail  the  instruments  with 
which  they  had  cut  the  iron  bars  of  the  cage 
in  which  they  were  confined;  and  that  he 
was  handed  a  knife  and  a  piece  of  steel.  The 
defendant  asked  the  witness  as  to  what  was 
his  manner  when  he  obtained  the  knife  and 
piece  of  steel  from  the  prisoners.  The  wit- 
ness replied  that  his  manner  was  not  very 
mild,  and  that  he  told  them  to  get  In  the  cage, 
and  asked  them  where  they  got  the  imple- 
ments. Thereupon  the  solicitor  asked  the 
witness  to  relate  the  entire  conversation. 
The  witness  replied  that  he  asked  them 
where  they  got  the  knife  and  steel,  and  that 
"one  Jake  Miller,  a  prisoner,  stated,   'Mr. 
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Grlsham,  I  will  tell  yon  the  trath  about  It; 
Dick  Burton  and  Charlie  White  put  these 
things  [knife  and  steel]  In  here.'  *•  The  de- 
fendant objected  to  the  admission  In  evidence 
of  the  statement  of  the  prisoner  Miller,  on 
the  ground  that  It  was  Illegal  and  hearsay 
evidence,  and  was  made  In  the  absence  of  the 
defendant  The  court  overruled  the  objection, 
and  allowed  the  testimony  to  go  to  the  Jury, 
and  to  this  ruling  the  defendant  duly  excepts 
ed.  There  was  other  evidence  on  the  part  of 
the  state  tending  to  show  that  the  defendant 
was  guilty  as  charged. 

W.  h.  Chltwood  and  James  Jackson,  for 
appellant  Wnu  a  Fltts.  Atty.  Gen.,  for  the 
State. 

BRICKBLL»  G.  J.  We  cannot  doubt  that 
the  court  below  erred  In  admitting  the  state- 
ment or  declaration  made  by  Miller  to  the 
sheriff  that  the  defendant  and  one  White  had 
put  the  knife  and  steel  in  the  Jail.  Declara- 
tions or  statements  made  by  a  party, , when 
they  form  part  of  the  res  gestce  of  the  trans- 
action Involved,  having  a  tendency  to  eluci- 
date It  made  without  premeditation  or  arti- 
fice, and  without  regard  to  consequences,  are 
admissible.  They  are  regarded  as  parts  of 
the  transaction.  But  such  declarations  are 
not  admls^ble  If  they  are  merely  narrative 
of  past  occiirrenices.  1  Greenl.  Ev.  %  110; 
Whart  Cr.  Ev.  J  204.  If,  at  the  time  this 
statement  or  declaration  waa  made*  the  de- 
fendant had  made  any  declaration  or/ state- 
ment not  criminating  himself,  hi  reference  to 
putting  the  knife  and  steel  into  the  Jail  it 
would  not  be  suggested  that  sueh  statement 
or  declaration  formed  part  of  the  res  gestae 
and  was  admissible  evidence.  The  declara- 
tion of  Miller  was  but  a  mere  assertion  of 
the  guilt  of  the  defendant,  unverified,  made 
hi  his  absence,  when  he  had  not  the  oppor- 
tiinlty  of  contradiction,  and  is  hearsay  in  its 
most  objectionable  form.  The  res  gestss  here 
Involved  was  the  Introduction  of  the  knife 
and  steel  into  the  Jail,  to  aid  Blocker  in  es- 
caping. .That  was  the  act  constituting  the 
offense  charged  In  the  Indictment  The  uses 
to  which  they  were  applied,  after  Introduc- 
tion, formed  no  part  of  the  res  gestse  or  trans- 
action. 

In  the  refusal  of  the  Instructions  requested 
by  the  defendant  there  was  no  error.  They 
were  mere  repetitions  of  instructions  which 
had  been  previously  given  at  his  Instance. 
For  the  error  pointed  out  the  Judgment  must 
be  reversed,  and  the  cause  remanded.  The 
defendant  will  remain  In  custody  until  legally 
discharged.    Beversed  and  remanded. 

(U6  AUl  551) 

MAXWELL  et  al.  v.  POUNDS. 
(Soprenle  Court  of  Alabama.    Dec.  14,  1897.) 
SBsaiTV— Failubb  to  Rbturn  Exboutioh— Sum- 

MART   PHOOE88— EXBCUTION. 

Oode  1886,  S  3006,  provides  that  when  a 
sheriff  fails  to  return  an  execution,  a  summa- 
ry motion  may  be  made  against  him  and  hia 


sureties  upon  his  official  bond,  and  judgmenf 
rendered  against  such  of  the  parties,  whether 
principal  or  surety,  as  receive  notice  of  the 
motion.  Hdd,  that  the  proceeding  may  be 
maintained  and  pursued  to  judgment  against 
any  of  the  parties,  principal  or  sureties,  who 
may  have  received  notice. 

On  Rehearing. 

An  execution  stating  the  aggregate  of  the 
witness  fees,  without  the  names  of  the  witness- 
es and  the  fees  allowed  to  each,  or  without 
itemising  the  several  fees  of  the  clerk  or  sheriff, 
is  void,  since  it  failed  to  state  "the  several 
items  composhig  the  bill  of  costs,"  as  re^ 
quired  by  Oode  1886,  %  2885. 

Appeal  from  circuit  court  Tuscaloosa 
county;  S.  H.  Spratt  Judge. 

Action  by  Raleigh  Pounds  against  W.  T. 
and  Robert  Hamner,  Judgment  was  ren- 
dered for  plaintiff,  and  J.  M.  Pumphrey, 
sheriff,  having  failed  to  return  an  execu- 
tion Issued  thereon,  plaintiff  then  moved 
for  a  summary  Judgment  against  James  R. 
Maxwell  and  others  as  sureties  on  his  of- 
ficial bond.  From  a  Judgment  for  plaintiff 
the  sureties  appeal.    Reversed. 

The  proceedings  In  this  case  were  com- 
menced by  a  motion  filed  by  ihe  appellee 
for  a  summary  Judgment  against  the  ap- 
pellants, as  sureties  on  the  official  bond  of 
J.  M.  Pumphrey,  deceased,  who  was  the 
former  sheriff  of  Tuscaloosa  county.  The 
motion  set  out  the  fact  that  the  movant  had 
re<*6vered  a  Judgment  against  W.  T.  Ham- 
ner and  Robert  Hamner  in  the  circuit  <x)urt 
of  Tuscaloosa  county;  that  an  execution  issu- 
ed upon  said  Judgment  and  was  delivered  to 
Pumptirey,  as  sheriff;  and  that  said  Pum- 
phrey, as  sheriif,  failed  to  return  said  execu- 
tion to  the  circuit  court  as  required  by  law. 
It  was  averred  that  the  said  Pumphrey  died 
before  the  filing  of  the  motion,  and  that 
the  appellants  in  this  case  '^rete  the  sureties 
on  his  official  bond.  The  defendants  de- 
murred to  the  motion  upon  the  ground  that 
the  motion  shows  that  these  respondents 
were  moved  Against  as  the  sureties  on  the 
official  bond  of  J.  M.  Pumphrey,  deceased, 
who  was  the  late  sheriff  of  Tuscaloosa 
county,  atid  that  no  such  proceeding  against 
them,  as  such  stireties,  is  authorized  by  law", 
unless  the  sheriff,  on  whose  official  bond 
they  are  sureties.  Is  Joined  In  the  motion. 
The  court  overruled  this  motion,  and  the 
defendants  duly  excepted.  The  plaintiff 
introduced  his  attorney  of  record  in  the  case 
of  Pounds  against  Hamner,  who  testified 
to  the  recovery  of  a  Judgment  and  the  is- 
suance of  an  execution  thereof,  and  that 
this  execution  had  been  delivered  to  the 
sheriff.  This  attorney  further  testified  that 
upon  making  examination  In  the  sherlfTs 
office  for  the  deed  which  the  said  sheriff 
had  made  to  the  plaintiff  of  certain  lands, 
which  as  sheriff  he  had  sold,  he  found  in 
the  sheriflTs  desk  an  execution,  which  was 
shown  to  be  the  execution  Issued  upon  the 
Judgment  recovered  by  the  phiintiff  against 
W.T.  Hamner  and  Robert  Hamner.  This  exe- 


Ala.) 


MAXWELL  V.  POUNDS. 


731 


execution  was  In  ordinary  printed  form,  and 
all  the  figures  in  the  statement  and  costs, 
denoting  dollars  and  cents,  were  printed, 
except  those  under  the  head  of  "Recapitula- 
tion," which  were  written  with  pen  and 
ink.  There  was  no  itemization  of  the  sev- 
eral fees  of  the  clerk  or  the  sheriff,  there 
being  no  entry  between  the  lines  which 
were  opposite  the  statement  of  the  dif- 
ferent items  for  the  entry  of  the  amount 
of  the  fees  in  reference  to  each  of  such 
items.  There  was,  under  the  head  of  "He- 
capitulation,*'  an  entry  of  the  clerk's  fees, 
sheriff's  fees,  witness  fees,  and  the  amount 
of  the  Judgment  The  defendants  objected 
to  the  introduction  in  evidence  of  such 
execution,  upon  the  ground  that  such  exe- 
cution was  illegal  and  void,  in  that  it  failed 
to  state  the  several  items  composing  the 
bill  of  costs,  as  required  by  section  2885  of 
■  the  Code  of  1886;  and  on  the  further  ground 
that  the  said  execution  showed  on  its  face 
that  it  was  illegal  and  void,  in  that  it 
neither  contained  nor  was  accompanied  by 
any  itemized  statement  of  the  costs,  as  re- 
quired by  law;  and  the  sheriff  was  there- 
fore neither  authorized  nor  required  to  re- 
turn said  execution,  nor  do  any  acts  under 
or  by  virtue  thereof.  The  court  overruled 
this  motion,  and  the  defendants  duly  ex- 
cepted. It  was  shown  that  the  execution 
was  not  returned  by  the  sheriff.  The  cause 
was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  the  hearing  of 
an  the  evidence  judgment  was  rendered  in 
favor  of  the  plalntifT  against  the  sureties 
on  said  bond.  From  this  decree  the  de- 
fendants appiBal,  and  assign  as  error  the 
rulings  of  the  court  upon  the  pleadings,  the 
evidence,  and  the  rendition  of  Judgment  for 
the  plaintiff. 

Foster  &  Oliver*  for  appdJants.  Joaes, 
Mayfield  &  Brown,  for  appellee. 

BRIOKBLL,  0.  J.  1.  This  is  a  summary 
proceeding  by  notice  and  motion,  under  the 
statute  (Code  1888,  S  3101),  to  recover  the 
penalty  imposed  on  a  sheriff  for  a  failure 
to  return  an  execution,  and  the  primary 
question  is,  the  sheriff  having  died,  whether 
the  proceeding  may  be  maintained  against 
the  sureties  on  his  official  bond  or  such  of 
them  as  may  be  served  with  notice.  All 
summary  proceedings  must  be  taken  and 
pursued  in  strict  conformity  to  the  statutes 
creating  them.  By  construction  they  will 
not  be  extended  beyond  the  terms  of  the 
statute.  Originally,  the  proceeding  could 
have  been  pursued  against  the  sheriff  only, 
and,  if  the  fact  of  suretyship  was  proved, 
a  Judgment  could  be  obtained  against  the 
sureties  without  notice  to  them.  McRae 
t.  Ooldough,  2  Ala.  74.  In  Orr  v.  Duvall, 
1  Ala.  262,  it  was  decided  that  the  proceed- 
ing could  not  be  pursued  against  the  sureties 
In  the  absence  of  the  sheriff.  He  was  an 
Indispensable  party  defendant,  and  the  fact 


that  he  had  fled  the  state  would  not  author- 
ize the  court  to  proceed  summarily  against 
the  sureties.  This  decision  led,  doubtless, 
to  the  enactment  of  the  act  of  1841,  declar- 
ing that  "when  a  rule  or  notice  shall  issue 
to  any  late  or  acting  sheriff,  and  his  securi- 
ties in  office,  it  shall  be  competent  for  the 
plaintiff  in  such  rule  or  notice,  to  recover 
Judgment  against  such  of  the  parties  as 
service  may  have  been  effected  on."  Clay's 
Dig.  p.  536,  §  14.  The  enactment  was  sub- 
stantially incorporated  in  the  Qode  of  1852, 
and  in  each  of  the  subsequent  revisions  or 
codifications  of  the  statute,  and  now  forms 
part  of  section  3096  of  the  Code  of  1886,  as 
one  of  the  general  rules  applicable  to  all  the 
summary  proceedings  given  against  exec- 
utive or  ministerial  officers,  or  officers  act- 
ing in  that  capacity.  The  plain  purpose  of 
the  statute,  read  in  the  light  of  its  history, 
is  that  the  proceeding  may  be  maintained 
and  pursued  to  Judgn^ent  against  any  of 
the  parties,  principal  or  sureties,  who  may 
have  received  notice,  and  this  is  the  force 
and  meaning  of  its  words.  Such  was  the 
construction  of  the  statute  in  Reed  v.  Sum- 
mers, 79  Ala.  522;  Ex  parte  Wilson,  54  Ala. 
296. 

2.  The  statute  (Code  1886,  S  2885)  requires 
that  "at  the  foot,  or  on  some  part  of  the 
execution,  the  clerk  must  state,  In  intelli- 
gible words  and  figures,  the  several  items 
composing  the  bill  of  costs;  and  without 
such  copy  of  the  bill  of  costs,  the  execution 
is  illegal,  and  shall  not  be  levied."  The 
execution  the  sheriff  is  charged  with  a 
failure  to  return  had  at  its  foot,  or  in- 
dorsed upon  it,  a  bill  of  the  costs.  The  fees 
of  the  clerk  and  the  sheriff  were  enumerat- 
ed and  printed,  and  It  is  not  claimed  the 
services  for  which  they  are  charged  were 
not  rendered,  nor  that  the  fees  were  in  ex- 
cess, of  the  fees  allowed  by  law..  The  ag- 
gregate of  the  fees  of  witnesses  is  stated, 
without  the  names  of  the  witnesses.  We 
are  of  opinion  the  execution'  wa^  regular, 
satisfying  the  requirement  of  the  statute. 
Perhaps  the  writ  would  have  been  more 
formal  if  the  bill  of  costs  had  contained 
the  name  and  fees  of  each  witness.  But 
the  purpose  of  the  statute  Is  to  inform  the 
party  against  whom  the  execution  issues  of 
the  amount  of  the  costs  with  which  he  is 
charged  and  the  particulars  composing  it. 
The  statute  should  be  fairly  construed,  and, 
when  the  bill  of  costs  is  not  calculated  to 
mislead,  the  writ  is  not  offensive  to  the 
JBtatute.  Whether  plaintiff  or  defendant, 
the  party  knows,  or  is  presumed  to  know, 
the  witnesses  attending;  and  stating  the 
aggregate  of  the  fees  allowed  them,  without 
their  names  and  the  fees  allowed  each,  can- 
not mislead  or  prejudice  them.  The  bill 
of  costs,  however  precise  and  formal  it  may 
be,  is  not  conclusive.  If  error  intervenes, 
it  is  curable  by  a  retaxation  of  the  costs, 
and  there  should  not  be  a  close  construction 
of  the  statute,  affecting  the  regularity  of 
Digitized  by  VjUU  V IC 
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Che  writ,  and  rendering  proceedings  under 
It  subject  to  vacation.  But,  it  there  was 
irregularity  in  the  execution,  it  cannot  be 
conceded  the  sheriff  was  excused  from  re- 
turning it  according  to  Its  mandate.  A 
return,  stating,  as  the  cause  for  not  execut- 
ing it,  the  irregularity  now  Imputed,  the 
plaintiff  was  entitled  to,  that,  in  the  subse- 
quent issue  of  execution,  a  like  irregularity 
would  be  avoided.  We  find  no  error  in  the 
record,  and  the  Judgment  is  affirmed. 

On  Rehearing. 

(Feb.  9,  189a.) 

Upon  an  application  for  rehearing,  after 
a  closer  scrutiny  of  the  original  execution, 
which  has  been  transmitted  to  this  court, 
my  brothers  are  of  the  opinion  that  it  is 
illegal,  and  under  the  influence  of  section 
2885  of  the  Code  of  1886,  void,  and  I  will 
not  now  dissent  from  that  conclusion.  As- 
suming this  to  be  true,  I  cannot,  for  the 
reasons  already  stated,  concur  In  the  con- 
clusion that  this  illegality  relieved  the 
sheriff  from  the  duty  of  returning  it  accord- 
ing to  its  mandate.  In  obedience  to  the 
opinions  of  my  brothers,  the  rehearing  is 
granted,  the  Judgment  of  affirmance  is  set 
aside,  and  a  Judgment  will  be  here  rendered 
dismissing  the  motion  at  the  costs  of  the 
appellee  in  the  circuit  court,  and  the  ap- 
pellee will  pay  the  costs  of  appeal  in  this 
court  and  In  the  circuit  court  Reversed 
and  rendered. 


(118  Ala.  122) 

McGLELLAN  v.  STATE. 

(Supreme  Court  of  Alabama.    June  23,  1898.) 

Intoxicatixo  Liquors— iNDxcTiiBNT— Jury  — 
Waiver. 

1.  Under  Pamph.  Acts  189&-97,  p.  683,  mak- 
ing it  nnlawful  "to  sell,  give  away,  or  otherwise 
dispose  of  intoxicating  liquors,  an  indictment 
charging  that  defendant  *^old,  gave  away,  or 
otherwise  disposed  of*  intoxicating  liquors  is 
sufficient,  a  charge  in  the  alternative  being  au- 
thorized by  Cr.  Oode  1896,  §  4913. 

2.  Where  a  statute  authorizes  a  court  to  try 
misdemeanors  without  a  jury,  unless  defendant 
within  the  first  three  days  of  the  jury  term,  aft- 
er the  docketing  of  the  case,  in  writing  demands 
a  trial  by  jury,  a  failure  to  make  the  demand  as 
required  operates  as  a  waiver. 

3.  A  waiver  of  a  right  to  trial  by  jury  cannot 
be  retracted  at  the  volition  of  the  accused. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

The  appellant,  Sam  McClellan,  was  tried 
and  convicted  under  the  following  indict- 
ment: "The  grand  Jury  of  said  county 
charge  that  before  the  finding  of  this  in- 
dictment that  Sam  McClellan,  alias  Samuel 
McClellan,  sold,  gave  away,  or  otherwise  dis- 
posed of  spirituous,  vinous,  or  malt  liquors, 
without  a  license  and  contrary  to  law, 
against  the  peace  and  dignity  of  the  state 
of  Alabama.'*  The  defendant  demurred  to 
this  indictment  upon  the  following  grounds: 
**(1)  Because  there  are  three  alternative  or 


disjunctive  averments  In  said  indictment, 
as  follows :  First,  'sold' ;  second,  *gave  away* ; 
third,  *or  otherwise  disposed  of,*— spirituous, 
vinous,  or  malt  liquors,  without  a  license  and 
contrary  to  law;  and  two  of  said  averments, 
viz.  'gave  away*  and  'otherwise  disposed  of,* 
without  a  license  and  contrary  to  law,  as 
averred  in  said  indictment,  do  not  charge 
any  criminal  offense  under  the  law.  (2)  Be- 
cause said  indictment  charges  that  the  de- 
fendant *gave  away  or  otherwise  disposed 
of,*  liquor,  which  Is  not  unlawful  under  the 
general  law  of  the  state;  and  said  indict- 
ment fails  to  charge  that  it  was  done  in  vio- 
lation of  any  local  law  prohibiting  the  same, 
and  it  fails  to  allege  in  what  prohibited  lo- 
cality the  liquor  was  given  away  or  other- 
wise disposed  of  by  the  defendant  (3)  Be- 
cause said  indictment  fails  to  allege  that  the 
three  alternatives  *sold,*  'gave  away,*  or  'oth- 
erwise disposed  of,'  or  either  of  them,  oc- 
curred in  any  locality  where  they  were  le- 
gally prohibited."  This  demurrer  was  over- 
ruled, and  the  defendant  duly  excepted.  This 
cause  was  docketed  in  the  city  court  on  Oc- 
tober 14,  1897.  On  February  9, 1898,  the  day 
of  the  defendant's  trial,  the  defendant  for 
the  first  time  objected  to  being  tried  by  the 
court  without  a  Jury.  Upon  this  being  shown 
when  the  cause  was  docketed,  the  court  over- 
ruled the  objection,  and  to  this  ruling  the 
defendant  duly  excepted,*  and  afterwards  he 
appealed.    Affirmed. 

D.  D.  McLeod,  for  appellant.  Wm.  a  Fitta, 
Atty.  Gen.,  for  the  State. 

BRIOKELL,  C.  J.  The  indictment  is  found- 
ed on  the  statute  approved  February  9,  1897 
(Pamph.  Acts  1896-97,  p.  683),  which  ren- 
ders it  unlawful,  and  an  indictable  misde- 
meanor, "to  sell,  give  away,  or  otherwise 
dispose  of  any  spirituous,  vinous,  or  malt 
liquors,  in  Calhoun  county,"  with  an  excep- 
tion of  towns  or  cities  having  authority  to 
regulate  and  license  the  sale  of  such  liquors 
within  their  territorial  limits.  The  indict- 
ment corresponds  to  the  form  of  indictment 
prescribed  by  the  Code  for  the  sale  of  such 
liquors  without  license.  Cr.  Code  1896,  form 
79.  The  form  is  by  section  6077  of  the  Crim- 
inal Code  of  1896  declared  sufficient  for  the 
violation  of  any  special  and  local  laws  regu- 
lating or  prohibiting  the  sale  of  such  liquors. 
The  indictment  pursues  the  words  of  the 
statute,  ''sell,  give  away,  or  otherwise  dis- 
pose of."  A  sale,  or  a  gift,  or  other  disposi- 
tion, is  violative  of  the  statute,  constituting 
an  offense  of  the  same  character,  subjecting 
to  the  same  punishment  With  the  commis- 
sion of  either,  the  statute  authorises  the  de- 
fendant to  be  charged  in  the  alternative  in 
the  same  count  Cr.  Code  1896,  {  49ia  The 
demurrers  to  the  Indictment  were  properly 
overruled. 

Since  the  decision  in  Connely  v.  State,  60 

AUu  89,  it  has  been  regarded  as  settled  that 

a  defendant  charged  with  a  misdemeanor 

may»  of  his  own  election,  waive  a  trial  by 
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Jury,  and  submit  to  a  trial  by  the  court 
Upon  this  theory  a  number  of  inferior  courts 
have  been  created  and  organized,  and  it  Is 
now  too  late  to  enter  upon  a  discussion  of 
it.  The  statute  declaring  the  power  and  Ju- 
risdiction of  the  city  court  authorizes  the 
trial  of  misdemeanors  by  the  Judge  without 
the  intervention  of  a  Jury,  unless  the  defend- 
ant within  the  first  three  days  of  the  Jury 
term,  after  the  docketing  of  the  case,  in  writ- 
ing demands  a  trial  by  jury,  and  neglect  to 
make  the  demand  operates  a  waiver  of  the 
right  to  such  trial.  The  statute  afforded  the 
defendant  full  opportunity  to  elect  a  trial 
by  Jury  if  he  had  desired  it.  The  cause  was 
docketed  in  the  court,  and  all  that  was  re- 
quired of  him  was  the  expression  in  writing, 
within  the  prescribed  time,  of  his  demand 
for  such  trial.  When  the  whole  statute  is 
read,  the  manifest  purpose  of  the  require- 
ment is  that  the  court  should  be  the  better 
able  to  control  the  summoning  and  attend- 
ance of  Juries  during  the  term,  facilitating 
the  transaction  of  business.  Neglecting  to 
make  the  demand  was  a  waiver  of  trial  by 
Jury,  a  waiver  he  could  not  subsequently  of 
his  own  volition  retract.  If  there  were  any 
peculiar  circumstances  attending  the  waiver, 
which  in  the  exercise  of  a  sound  Judicial  dis- 
cretion would  have  Justified  the  court  in  re- 
lieving defendant  from  its  consequences* 
they  are  not  disclosed  by  the  record.  We 
find  no  error  In  the  record,  and  the  Judgment 
must  be  affirmed. 


(120  Ala.   U7) 

FIRST  NAT.  BANK  OF  ANNISTON  r. 

CHENEY. 

(Supreme  Court  of  Alabama.     June  23,  1898b) 

Mandamus— Wbbn  Libs—Costs— Bbcubitt— 
Attachmbxt— Bond. 

1.  Mandamus  is  a  proper  remedy  to  compel 
dismissal  of  a  suit  for  want  of  security  for 
costs. 

2.  Under  Oode  1886,  %  1347,  providing  that 
suits  commenced  by  a  nonresident  must  be 
dismissed  on  motion  if  security  for  the  costs 
be  not  given  when  the  suit  is  commenced,  or 
within  such  time  thereafter  as  the  court  may 
direct,  one  who  has  pleaded  is  not  entitled  aft- 
erwards to  have  the  suit  dismissed  by  reason  of 
a  failure  .to  give  security  for  costs  at  the  com- 
mencement of  the  suit 

3.  Under  Code  1896,  §  565,  providing  that  at 
any  time  within  three  years  of  the  suing  out  of 
the  attachment,  before  or  after  the  suit  is  de- 
termined, defendant  may  commence  suit  on  the 
bond,  and  recover  damages  actually  sustained, 
if  the  attachment  was  wrongfully  sued  out, 
such  suit  mav  be  maintained,  though  the  orig- 
inal suit  is  still  pending. 

Appeal  from  city  court  of  Anniston;  James 
W.  Lapsley,  Judge. 

Action  by  A.  D.  Cheney  against  the  First 
National  Bank  of  Anniston.  There  was  a 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

This  action  was  brought  to  recover  |4,- 
000  for  the  breach  of  the  conditions  of  a 
bond  made  by  the  defendant,  and  payable  to 


the  plaintiff,  in  the  sum  of  $4,452.42,  which 
bond  was  conditioned  as  follows:  "That 
whereas,  the  above-bounden  First  National 
Bank  of  Anniston  has  this  day  prayed  for 
and  obtained  an  attachment  against  the  es- 
tate of  said  A.  D.  Cheney  for  the  sum  of 
twenty-two  hundred  and  twenty-six  2/100 
dollars,  returnable  to  the  city  court  of  An- 
niston: Now,  if  the  said  First  National  Bank 
of  Anniston  shall  prosecute  said  attachment 
to  effect,  and  pay  the  said  defendant  all  such 
damages  and  costs  as  he  may  sustain  by  the 
wrongful  or  vexatious  suing  out  of  such  at- 
tachment, then  this  obligation  to  be  void; 
otherwise,  to  remain  in  full  force  and  effect." 
And  plaintiff  alleged  "the  condition  of  said 
bond  has  been  broken,  in  this:  that  said  A. 
D.  Cheney  was  not  indebted  to  said  First 
National  Bank  of  Anniston  at  the  date  of  the 
suing  out  of  said  attachment,  and  said  bank 
has  failed  to  pay  the  plaintiff  the  following 
special  damages,  which  he  suffered  by  rea> 
son  of  the  wrongful  suing  out  of  said  at- 
tachment, to  wit"  Then  follows  the  enumer- 
ation of  the  special  damages  suffered  by  the 
plaintiff,  the  fourth  and  sixth  assignments 
of  damages  being  as  follows:  "(4)  The  sum 
of  one  thousand  doUars  damage  which  plain- 
tiff suffered  to  his  credit,  in  this:  that,  prior 
to  and  up  to  the  suing  out  of  said  attach- 
ment, plaintiff  enjoyed  a  good  credit  in 
commercial  circles  and  with  the  public  gen- 
erally, which  said  credit  was  destroyed  by 
the  suing  out  of  said  writ."  "(6)  The  sum  of 
one  hundred  dollars  for  the  loss  of  his  time 
and  necessary  traveling  expenses  and  hotel 
bills  which  plaintiff  was  compelled  to  incur 
and  pay  while  attending  the  court  and  de- 
fending said  attachment  suit"  This  action 
was  instituted  on  April  28,  1896.  On  June 
2,  1896,  the  defendant  moved  to  strike  the 
fourth  and  sixth  assignments  of  damages 
from  the  complaint,  on  the  ground  that  the 
damages  were  too  remote,  and  were  not 
such  as  could  be  recovered  in  this  action.  On 
October  3,  1896,  the  defendant  moved  the 
court  to  dismiss  the  suit  of  the  plaintiff,  be- 
cause the  plaintiff  was  a  nonresident  of  the 
state  of  Alabama,  and  was  so  at  the  time  of 
the  bringing  of  the  said  suit,  and  has  not 
given  security  for  costs.  On  October  8, 
1896,  the  court  overruled  this  motion  to  dis- 
miss for  the  want  of  security  for  costs,  and 
the  defendant  duly  excepted.  On  October  12, 
1896,  the  court  overruled  the  defendant's 
motion  to  strike  the  fourth  and  sixth  assign- 
ments of  damages  from  the  complaint,  and 
to  this  action  the  defendant  duly  excepted. 
The  defendant  demurred  to  the  complaint, 
upon  the  following  grounds:  "(1)  It  does 
not  appear  from  the  complaint  that  it  has 
been  adjudged  by  any  court  of  competent 
Jurisdiction  that  said  A.  D.  Cheney  was  not 
indebted  to  said  First  National  Bank  of  An- 
niston. (2)  Said  complaint  fails  to  aver  that 
the  court  having  Jurisdiction  of  said  attach- 
ment suit  has  decided  that  said  A.  D.  Chen- 
ey was  not  Indebted  to  said  First, 
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Bank  of  Annlston  at  the  date  of  suing  ont  of 
Bald  attachment  (3)  For  aught  that  appears 
In  said  complaint,  said  attachment  suit  Is 
still  pending  and  undecided,  and  the  In- 
debtedness vel  non  of  said  A.  D.  Cheney  to 
said  bank  is  still  undecided."  This  demurrer 
was  overruled,  and  the  defendant  duly  ex- 
cepted. The  defendant  then  filed  the  fol- 
lowing special  pleas:  "First  That  the  orig- 
inal suit  of  the  First  National  Bank  vs.  A. 
D.  Cheney,  in  which  the  Indebtedness  vel 
non  of  A.  D.  Cheney  to  said  bank  was  rais- 
ed and  put  in  issue,  is  still  undecided  and 
undisposed  of,  and  that  the  same  is  now 
pending  in  the  supreme  court  of  Alabama; 
and  hence  this  court  cannot  entertain  a  suit 
on  an  attachment  bond  in  which  the  only 
breach  of  the  bond  Is  that  the  attachment 
was  wrongfully  sued  out,  because  the  plain- 
tiff was  not  Indebted  to  the  defendant,  when 
that  fact  is  being  adjudicated  in  another 
suit  in  another  court  Second.  While  it  is 
true  the  city  court  of  Annlston  decided  In 
the  main  suit  of  the  First  National  Bank  vs. 
A.  D.  Cheney  that  said  A.  D.  Cheney  was  not 
indebted  to  said  bank,  said  decision  and 
judgment  has  been  duly  and  legally  appeal- 
ed by  said  bank  to  the  supreme  court  of 
Alabama,  where  the  case  was  transferred, 
and  where  it  has  been  argued  and  submitted 
and  is  now  pending,  awaiting  a  decision 
from  said  supreme  court;  and  this  court  has 
no  Jurisdiction  to  entertain  this'  suit  on  said 
bond,  where  the  only  breach  of  the  bond  is 
a  denial  of  the  indebtedness,  when  that  fact 
is  in  litigation  in  another  suit,  and  in  anoth- 
er court  of  competent  Jurisdiction.  Third. 
The  fact  of  the  indebtedness  vel  non  of  A. 
D.  Cheney  to  said  First  National  Bank  is 
directly  involved  and  put  in  issue  in  the  at- 
tachment suit  of  the  First  National  Bank  va. 
A.  D.  Cheney,  begun  in  this  court,  but  which 
is  now  pending  In  the  supreme  court  of  Ala^ 
bama,  to  which  court  It  was  duly  and  legally 
appealed  and  transferred  by  said  bank.  Said 
case  has  been  submitted  to  the  supreme 
court  of  Alabama,  and  has  been  argued  by 
counsel,  but  has  not  yet  been  decided,  and 
defendant  pleads  the  pendency  of  that  suit  in 
abatement  of  this.''  The  plaintiff  moved 
the  court  to  strike  from  the  file  the  first, 
second,  and  third  pleas  of  the  defendants, 
upon  the  grounds  (1)  that  they  were  frivo- 
lous, and  (2)  that  said  pleas  constituted  no 
defense  to  the  plaintiff's  suit  The  court  sus- 
tained the  motion  to  strike  said  pleas  from 
the  file,  and  to  this  ruling  the  plaintiff  duly 
excepted.  There  was  Judgment  rendered  for 
the  plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  rulings  of  the  court  upon 
the  pleadings  to  which  exceptions  were  re- 
served. In  this  court  the  appellant  filed  a 
petition  for  mandamus,  to  compel  the  Judge 
of  the  city  court  to  grant  an  order  dismissing 
the  suit  for  the  failure  of  the  plaintiff,  who 
was  a  nonresident  of  the  state,  to  give  se- 
curity for  costs,  and  also  to  vacate  the  or- 
der which  had  been  entered  overruling  the 


motion  of  the  defendant  for  the  dismissal 
upon  the  same  ground. 

J.  J.  Willett  for  appellant  Blackwell  & 
Keith,  for  appellee. 

BRICKBLL,  C.  J.  The  case  comes  before 
the  court,  primarily,  on  an  application  for  a 
mandamus  to  compel  the  Judge  of  the  city 
court  of  Annlston  to  enter  an  order  dismiss- 
ing a  suit  commenced  In  that  court  by  A.  D. 
Cheney  against  the  First  National  Bank  of 
Annlston,  and  to  vacate  an  order  which  had 
been  entered,  overruling  a  motion  for  a  dis- 
missal. At  the  time  of  the  commencement 
of  the  suit,  Cheney  waa  a  nonresident  of  the 
state,  and  failed  to  give  security  for  the 
costs  of  suit  If  the  neglect  to  give  the  se- 
curity required  the  dismissal  of  the  suit 
mandamus  Is  an  appropriate  remedy  to  com- 
pel it,  though  on  appeal,  after  final  Judgment 
against  the  defendant,  the  refusal  to  dis- 
miss, if  properly  presented,  would  be  error 
available  to  reverse  the  Judgment  As  a 
general  rule,  It  is  true  that  mandamus  will 
not  be  granted  for  the  correction  of  an  error 
arising  in  the  progress  of  a  suit  which  can 
be  revised  on  appeal  after  final  Judgment 
Ex  parte  Elston,  25  Ala.  72.  But  the  appeal 
must  be  an  adequate  remedy.  It  must  be 
capable  of  protecting  parties  from  the  in- 
Jury  immediately  resulting  from  the  error 
of  the  court.  Merrill,  Mand.  §  201.  While 
the  error  in  refusing  a  dismissal  for  want  of 
security  for  costs  may  be  available  on  error 
for  the  reversal  of  a  Judgment  obviously  an 
appeal  is  not  an  adequate  remedy.  The  citi- 
zen is  compelled  into  litigation  with  a  non- 
resident, pending  the  further  continuance 
of  the  suit  and  the  appeal,  without  indemni- 
ty against  the  costs,— the  evil  the  statute  in- 
tends to  avoid.  Hence  it  has  been  the  uni- 
form course  of  decision  that  mandamus  is 
an  appropriate  remedy  to  compel  the  dis- 
missal of  such  suit  Ex  parte  Cole,  28  Ala. 
60;  Ex  parte  Bobbins,  29  Ala.  71;  Ex  parte 
Morgan,  30  Ala.  51. 

From  the  adoption  of  the  Code  of  1852  to 
the  enactment  of  the  act  of  February  17, 
1886  (Pamph.  Acts  1884-85,  p.  137),  sections 
1  and  8  of  which  formed  sections  2858  and 
2859  of  the  Code  of  1886,  and  now  form  sec- 
tions 1347  and  1348  Of  the  Code  of  1896,  the 
giving  of  security  for  costs  by  nonresidents 
was  a  condition  precedent  to  the  commence- 
ment of  suit;  and,  if  It  was  not  then  given, 
the  mandate  of  the  statute  was  that  on  mo- 
tion the  suit  must  be  dismissed;  and  the 
courts  were  without  power  to  permit  the  se- 
curity to  be  given  at  any  subsequent  time. 
But  a  defendant  appearing  and  pleading, 
admitted  himself  rightly  in  court  and  could 
not  thereafter  raise  the  objection  that  securi- 
ty for  costs  had  not  been  given  at  the  com- 
mencement of  suit  Ex  parte  Robblns,  29 
Ala.  71;  Heflln  v.  Lumber  Co.,  58  Ala.  613. 

The  statute,  prior  to  the  Code  of  1852,  re- 
quired nonresidents  to  give  security  for 
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costs;  but  the  failure  to  give  It  at  the  com- 
mencement of  suit  was  not  cause  of  dis- 
missal. It  was  cause  only  for  a  requirement 
of  security,  which,  if  not  given  within  a  time 
prescribed  by  the  court,  resulted  In  a  dis- 
missal. The  security  could  be  given  at  any 
time  before  a  dismissal  of  the  suit,  and  the 
requirement  of  security  could  be  made  at 
any  stage  of  the  suit,  not  regarding  what 
were  the  pleadings  the  defendant  may  have 
interposed.  The  statutes  prior  to  the  Code 
of  1852,  and  the  decisions  In  construction 
and  application  of  them,  will  be  fbund  In  1 
Brick.  Dig.  pp.  422-424.  The  present  statute 
was  Intended  to  restore  the  practice  prevail- 
ing under  the  statute  prior  to  the  Code  of 
1852,  and  to  authorize  a  deposit  of  money  in 
lieu  of  personal  security  for  costs,  if  such 
deposit  was  elected.  The  whole  matter  rests 
largely  In  the  sound  judicial  discretion  of 
the  court,  and  the  motion  for  security  may 
be  made  at  any  stage  of  the  cause,  before 
entering  on  the  trlaj.  Bx  parte  Jones,  8S 
Aliu  587,  3  South.  811  r  Brown  v.  Bamberger, 
110  Ala.  342,  20'  South.  114.  The  defendant 
was  not  precluded  ifrom  moving,  that  th^ 
plaintiff  be  required  to  give  security  for  the 
costs  because  of  anything  he  may  have  done 
in  defense  of  the  suit;'  but  he  was  not  enti- 
tled to  a  dismissal  bebause  of  the  failure 
of  the  plaintiff  to  give  it  at  commencement 
of  suit,  and  the  cpUrt  properly  overruled  the 
motion  for  a  dismlsslal.'  AH  to  wWchtte  de- 
fendant was  entitled  was  an  order  requiring 
the  plaintiff  to  give  security  within  a  time 
prescribed  by  the  court  Not  being  entitled 
to  a  peremptory  dismissal,  tl^e  application 
for  mandamus  must  be  denied: 

We  have  examined  theTUllngs  of  the  court 
touching  title  pleadings  assigned  a«  error, 
and  are  of  the  opinion  that  the  rulings  are 
supported  by  the  statute  (Code  1S96,  {  565), 
which  authorizes  the  institution  of  this  suit 
pending  the  attachment  suit,  and  by  former 
decisions  of  this  court,  which  are  collated  in 
1  Brick.  Dig.  p.  172,  8S  273-275,  3  Brick.  Dig. 
pp.  eO,  61,  fi§  135,  138.  140,  142,  143,  l45,  146, 
and  in  the  annotations  to  the  section  of  the 
Oode  referred  to.  On  these  assignments  of 
error,  the  Judgment  must  be  affirmed.  Af- 
firmed. 

(120  Ala.   79) 

KIDD  et  al.  v.  BATES. 
(Supreme  Oourt  of  Alabama.     Jnne  23,  189&) 

BXBGUTORS— APPOINTMBKT— QUALIFIOATIONB. 

Under  Code  1896,  §|  45,  46,  48,  requiring 
the  probate  court  to  issue  letters  testamentary 
to  the  executors  named  in  the  will,  if  fit  to  serve 
as  such)  and  providing  that  persons  nnder  age, 
or  those  convicted  of  infamous  crimes,  or  those 
who,  from  improvidence,  intemperance,  or  want 
of  understanding  are  incompetent  to  discharee 
the  duties  of  .the  trust,  shall  not  be  deemed  fit 
persons,  the  probate  court  has  no  authority  to 
refuse  to  issue  letters  testamentary  to  a  per^ 
son  named  as  executor  in  a  will,  except  for  the 
causes  enumerated. 

Appeal  from  probate  court,  Elmore  county; 
Cabot  Lull,  Judge. 


Application  by  Louis  A.  Bates  for  letters 
testamentary  of  the  last  will  of  Horatio  B. 
Tulane,  deceased.  Louisa  V.  Kldd  and  an- 
other, heirs  at  law  and  legatees  nnder  the 
will,  filed  objections,  and,  from  an  order 
sustaining  a  demurrer  thereto,  they  appeal. 
Affirmed. 

Gunter  &  Gunter,  for  appellants.  Tomp- 
kins &  Troy,  for  appellee. 

BRICKELL,  C.  J.  Horatio  B.  Tulane  died 
In  October,  1807,  leaving  a  last  will  and  tea- 
lament.  In  which  Louis  A.  Bates  and  Louisa 
y.  Kidd  were  named  as  executor  and  exec- 
utrix. After  the  probate  of  the  will  Louis 
A.  Bates  made  application  for  letters  testa- 
mentary, which  application  was  contested 
by  appellants,  Louisa  Y.  Kidd  and  Louis  8. 
Kidd,  heirs  at  law  of  testator  and  legatees 
under  the  will,  who  filed  objections  to  the 
issue  of  letters  testamentary  to  said  Bates, 
and  aslced  that  said  application  be  refused. 
The  substance  of  .these  objections  is  that 
while  the  testator  was  in  a  very  weak  con- 
dition of  body  and  mind,  caused  by  age  and 
disease,  and  was  in  the  care  and  under  4Jie 
control  and  dominion  of  said  Bates,  who 
occupied  towards  him  the  relation  <^f  CQ|nfi- 
dential  agent  and  companion,  t];aiisaoting 
much  of  bis  business,  the  latter,  by.thf^  exBK- 
else  of  fraud  and  mi^flue  influence, .  induced 
testator  to  lend  lilm  at  various  times,  witht- 
out  security, .large ^ums  of  money,  aggre- 
gating more  than  ^00,000;  and  that  subse- 
quently the  said  Bates  induced  testator-  to 
accept,  as  security  for  ^64,000  of  said  in- 
debtedness,, a  like  amount  of  the  bonds  of  a 
Tennessee  corporation  called  th^  Tulane  Ho^ 
tel  Company;  and  thereafter,  in  Septembei^, 
1897,  while  testator  was  at  said  hotel,  still 
weak  in  mind  and  body,  and  In  the  care  of 
and  being  nursed  by  the;  said  Bates  and  oth- 
ers acting  for  him,  who  excluded  from  his 
presence  his  friends  and  acquaintances,  he 
was  induced  by  the  exercise  of  fraud  and 
undue  influence  to  execute  an  instrument  by 
which  said  $64,000  of  bonds  were  donated 
to  said  Tulane  Hotel  Company,  of  which  cor- 
poration Bates  was  president,  and  the  en- 
tire capital  stock  of  which  he  owned.  It  is 
further  averred  that,  by  reason  of  the  facts 
above  stated,  the  said  Bates  is  Indebted  to 
the  estate  in  a  sum  exceeding  $100,000,  but 
that  he  denies  that  he  is  indebted  to  it  in 
any  amount,  and  claims  that  all  the  money 
alleged  to  have  been  loaned  to  him  was,  in 
fact,  donated  to  said  Tulane  Hotel  Company, 
by  reason  of  which  adverse  claim  the  In- 
terest of  Bates  is  antagonistic  and  hostile  to 
that  of  the  estate  and  the  legatees  under  the 
will,  and  litigation  between  Bates  and  the 
estate  is  necessary  to  determine  the  fact  and 
amount  of  said  indebtedness,  which  litiga- 
tion would  be  embarrassed  by  the  issue  of 
letters  testamentary  to  the  applicant.  To 
these  objections  appellee  demurred,  and  the 
sustaining  of  the  demurrer  and  issue  of  let- 
ters to  him  are  the  only  errors  assigned.  iC 
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The  first  ground  of  demurrer  is  too  general 
to  be  considered,  and  the  others  present  the 
single  question  whether,  upon  an  application 
for  letters  testamentary  by  the  person  named 
as  executor  in  the  will,  the  court  has  au- 
thority to  refuse  to  issue  the  letters  to  such 
person  for  any  other  causes  than  those  speci- 
fied in  the  statute.  The  statutes  affecting 
the  question  presented,  as  found  in  the  Code 
of  1896,  are  as  follows: 

"Sec.  45.  Whenever  a  will  has  been  ad- 
mitted to  probate  in  this  state,  the  Judge  of 
the  court  in  which  the  will  was  probated 
may  issue  letters  testamentary,  according  to 
the  proYislons  of  this  chapter,  to  the  persons 
named  as  executors  in  such  will,  if  they  are 
fit  persons  to  serve  as  such. 

"Sec.  46.  No  person  must  be  deemed  a  fit 
person  to  serve  as  executor  who  is  under  the 
age  of  twenty-one  years,  or  who  has  been 
convicted  of  an  infamous  crime,  or  who, 
from  intemperance,  improvidence,  or  want 
of  understanding,  is  incompetent  to  dis- 
charge the  duties  of  the  trust." 

"Sec.  48.  If  the  person  named  in  the  will 
as  the  sole  executor  is,  or  if  all  the  persons 
named  therein  as  executors  are,  from  any  of 
the  causes  enumerated  in  the  second  preced- 
ing section,  unfit  to  serve  as  executor  or  ex- 
ecutors, letters  of  administration,  with  the 
will  annexed,  may  be  granted  on  the  tes- 
tator's estate  under  the  provisions  of  sec- 
tion 6a" 

Section  47  prescribes  the  form  of  letters  tes- 
tamentary, and  other  sections  of  the  chapter 
provide  for  the  grant  of  letters  of  adminis- 
tration with  the  will  annexed  in  the  event 
of  the  death  of  the  sole  or  surviving  execu- 
tor, or  the  renunciation  of  the  right  to  act 
by  the  person  named  in  the  wilL 

The  theory  of  counsel  for  appellants  is  thaa 
the  words  "if  they  are  fit  persons  to  serve  as 
such,"  contained  In  section  45,  indicate  a  leg- 
islative intent  to  give  a  very  broad  discre- 
tion to  the  court  in  determining  what  are 
causes  of  disability,  and  who  are  fit  persons 
to  serve  as  executors,  and  that  section  46 
was  intended  not  to  define  all  the  causes  of 
disability  which  should  authorize  the  rejec- 
tion of  persons  who  apply  for  letters,  but 
only  to  limit  this  discretion  to  the  extent  of 
forbidding  the  issue  of  letters  to  one  who 
was  under  21  years  of  age,  or  who  had  been 
convicted  of  an  infamous  crime,  or  who, 
from  intemperance,  improvidence,  or  want 
of  understanding,  was  incompetent  to  dis- 
charge the  duties  of  the  trust  If  section 
45  stood  alone,  we  would  be  inclined  to  adopt 
the  construction  contended  for,  and  to  de- 
clare that  any  cause  which  rendered  the  ap- 
plicant unfit  or  unsuitable  to  serve  as  ex- 
ecutor without  detriment  to  the  estate  and 
undue  advantage  to  himself  would  Justify 
the  refusal  to  issue  letters  testamentary  to 
him.  And  upon  this  construction  we  would 
have  no  difficulty  in  determining  that  the 
facts  alleged,  if  true,  render  the  applicant 
for  letters  an  unsuitable  person  to  discharge 


the  duties  of  the  trust. which  require  him  to 
collect  all  the  debts  and  other  assets  of  the 
estate,  and  preserve  them  for  distribution 
according  to  the  provisions  of  the  will,  since 
his  Interests  are  clearly  adverse  to  the  es- 
tate, and  antagonistic  to  the  legatees  and 
devisees  and  others  interested  therein.  The 
decisions  of  the  courts  of  all  those  states  the 
statutes  of  which  vest  the  court  with  the 
power  and  discretion  to  determine  who  are 
suitable  persons  to  serve  as  executors  so 
hold,  and  the  correctness  of  these  decisions 
cannot  be  doubted.  Winship  v.  Bass,  12 
Mass.  199;  Drake  v.  Green,  10  AUen,  126; 
Thayer  v.  Homer,  11  Mete.  (Mass.)  110;  Kim- 
ball's Appeal,  46  Wis.  391;  In  re  Gleason's 
Estate  (Sur.)  41  N.  Y.  Supp.  418.  But  the 
several  sections  of  the  Code  referred  to  were 
adopted  at  the  same  time,  are  in  pari  ma- 
teria, and  must  be  construed  together;  and 
the  construction  of  one,  if  doubtful,  may  be 
aided  by  a  consideration  of  the  words  of, 
and  the  legislative  intent  indicated  by,  the 
others,  and  of  the  evil  of  the  common  law 
intended  to  be  remedied.  And  a  considera- 
tion of  all  the  sections  and  of  the  common 
law  relating  to  the  subject,  which  they  were 
intended  to  modify,  leads  to  a  conclusion 
which  is  opposed  to  the  construction  placed 
by  counsel  on  section  45.  It  is  a  rule  of 
statutory  construction  that  a  statute  in  mod- 
ification or  derogation  of  the  common  law 
will  not  be  presumed  to  alter  it  further  than 
Is  expressly  declared.  The  presumption  la 
that  the  language  and  terms  of  the  statute 
import  the  alteration  or  change  it  was  de- 
signed to  effect,  and  their  operation  will  not 
be  enlarged  by  construction  or  intendment 
Cook  V.  Meyer,  73  Ala,  583;  Webb  v.  Mullins, 
78  Ala«  113.  The  rule  of  the  common  law 
was  that  all  persons  might  be  appointed  ex- 
ecutors who  were  capable  of  making  a  wilL 
Neither  infancy,  nonresidence,  coverture,  in- 
temperance, improvidence,  ignorance,  vice, 
dishonesty,  nor  any  degree  of  moral  guilt  or 
delinquency  disqualified  one  for  the  office. 
Idiots  and  lunatics  were  practically  the  only 
classes  disqualified,  and  the  rule  now  pre- 
vails generally  that  courts  have  no  discre- 
tion in  respect  to  the  issue  of  letters  to  the 
persons  nominated  in  the  will,  unless  such 
persons  are  expressly  disqualified,  or  such 
discretion  is  vested  by  law;  and  the  person 
appointed  by  the  will  cannot  be  rejected  by 
the  court  except  where  the  law  expressly  so 
provides.  1  Woemer,  Adm'n,  p.  508  et  seq.; 
Schouler,  Bx'rs,  §§  32,  33;  1  Williams,  Bx'rs 
(7th  Am.  Ed.)  p.  269;  Redf.  Wills,  pt  3,  c. 
2,  S  3;  Stewart's  Appeal,  56  Me.  300;  Smith's 
Appeal,  61  Conn.  420,  24  Atl.  273;  s.  c,  16 
L.  R.  A.  538,  and  notes.  Treating  these 
several  sections  of  the  Code  as  one  statute, 
and  construing  accordingly,  they  not  only  fail 
to  indicate  any  legislative  intent  to  abrogate 
this  rule  of  the  common  law,  and  vest  a 
broad  discretion  in  the  court  to  determine 
what  are  causes  of  disability,  but  they  show 
that  such  effect  was  not  within  the  contem- 
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plation  of  the  legislature,  aD^  that  the  only 
discretion  intended  to  be  conferred  was  that 
to  be  exercised  in  the  determination  of  the 
existence  of  those  particular  causes  of  dis- 
ability enumerated  in  section  46.  The  evil 
of  the  common  law  intended  to  be  remedied 
by  the  statute  was  that  persons  were  per- 
mitted to  serve  as  executors  who  were  clear- 
ly unfit  to  serve  as  such  without  undue  ad- 
vantage to  themselves  and  consequent  detri- 
ment to  the  estate.  The  purpose  of  the 
statute  was  therefore  not  to  declare,  except 
indirectly,  by  the  process  of  exclusion,  who 
were  fit  and  competent  persons  to  discharge 
the  duties  of  the  trust,  since  the  common  law 
declared  all  persons  competent  except  idiots 
and  lunatics,  but  to  enumerate  the  causes 
which  should  render  persons  incompetent. 
In  so  far  as  it  enumerates  causes  of  dis- 
ability not  recognized  at  the  common  law, 
it  must  be  treated  as  exclusive,  containing 
all  the  causes  which  will  authorize  the  re- 
jection of  the  persons  named  in  the  will, 
and  excluding  all  others,  and  as  leaving  the 
common-law  rule  as  to  competency  and  fit- 
ness unchanged  except  in  the  particulars 
specified.  That  this  was  the  intention  of  the 
legislature  is,  we  thinlc,  made  manifest  by 
the  provisions  of  section  48»  quoted  above, 
which  authorizes  the  grant  of  letters  of  ad- 
ministration with  the  will  annexed  only 
when  the  persons  named  in  the  will  as  ex- 
ecutors are,  **from  any  of  the  causes  enumer- 
ated in  the  second  preceding  section  [sec- 
tion 46],  unfit  to  serve."  The  probate  court 
has  therefore  no  statutory  authority  to  is- 
sue letters  of  administration  with  the  will 
annexed  unless  the  person  named  as  executor 
in  the  will  was  under  21  years  of  age,  or  had 
been  convicted  of  an  infamous  crime,  or  was 
incompetent  to  discharge  the  duties  of  the 
trust  by  reason  of  intemperance,  improvi- 
dence, or  want  of  understanding,  except  in 
the  event  of  the  death  of  the  executor  or  his 
renunciation  of  the  right  to  act,  as  provided 
in  sections  5;l  and  54.  This  failure  on  the 
part  of  the  legislature  to  confer  authority 
to  grant  letters  of  administration  with  the 
will  annexed,  except  in  the  cases  mentioned, 
clearly  indicates  that  no  causes  of  disability 
which  could  give  rise  to  the  necessity  for 
the  grant  of  such  letters,  other  than  those 
enumerated  in  section  46,  were  within  the 
contemplation  of  the  legislature  when  the 
act  was  adopted. 

The  question  presented  by  the  demurrer 
has  been  touched  upon  in  two  cases  con- 
sidered by  this  court,  but  cannot  be  said  to 
have  been  adjudicated.  In  Williams  v.  Mc- 
Conico,  27  Ala.  572,  appellant  applied  for  let- 
ters of  administration  on  the  estate  of  her 
deceased  husband,  who  had  died  intestate, 
and  the  application  was  contested  on  the 
ground  of  her  unfitness.  The  evidence  show- 
ed that  she  had  been  living  apart  from  her 
iiusband  for  a  long  time  previously  to  his 
death,  and  had  manifested  great  animosity 
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towards  him,  and  that  she  ''had  funds  in  her 
hands  belonging  to  her  minor  children  by  a 
former  husband,  of  whom  she  was  sole 
guardian  when  she  married  Williams,  which 
she  would  not  deliver  up  on  settlement,  and 
which  she  would  hold  against  any  other  per- 
son offering  to  administer.'*  In  the  opinion, 
which  does  not  discuss  the  question  at 
length,  it  was  said:  "It  being  established 
that  she  was  the  widow,  she  was  the  first 
person  entitled  to  administer;  and  under  the 
law  every  person  is  a  fit  person,  unless  dis- 
qualified by  some  one  of  the  causes  specified 
in  section  1658,  Code  1852  (section  46,  Code 
1896).  Allowing  every  legitimate  Inference 
in  favor  of  the  contestants  upon  the  evidence 
offered  by  them,  it  is  clear  that  it  did  not 
establish  any  ground  of  unfitness  covered  by 
the  section  of  the  Gode  to  which  we  have 
referred."  In  Bingham  v.  Crenshaw,  34  Ala. 
683,  it  was  held  that  previous  intermeddling 
with  the  effects  of  the  estate  by  the  appli- 
cant did  not  per  se  disqualify  him;  but  the 
court  refused  to  decide  ''whether  there  are 
disqualifications  for  the  office  of  administra- 
tor other  than  those  enumerated  in  section 
1658  of  the  Oode  of  1852  (section  46,  Gode 
1896),  and  referred  to  the  case  of  Williams 
y.  McConico,  supra.  Our  statute  is  a  sub- 
stantial copy  of  the  New  York  statute,  and  is 
very  similar  to  that  of  California.  In  the 
latter  state,  section  1349  of  the  Code  of  Civil 
Procedure  authorizes  the  issue  of  letters  tes- 
tamentary to  the  persons  named  in  the  will 
as  executors  "who  are  competent  to  dis- 
charge the  trust";  and  section  1350  is  the 
same  as  our  section  46,  except  that  it  adds, 
to  the  causes  of  disability  therein  enumerat- 
ed, incompetency  through  want  of  integrity. 
In  the  case  of  In  re  Bauquier's  Bstate,  88 
CaL  302,  26  Pac.  178,  532,  the  application  for 
letters  testamentary  was  contested  on  the 
ground  that  the  applicant  had,  by  the  exer- 
cise of  fraud  and  undue  infiuence,  induced 
the  testator,  in  his  lifetime,  to  turn  over  to 
him  more  than  $12,000  in  money  and  prop- 
erty, and  that  he  claimed  adversely  to  the 
estate  to  be  the  owner  of  the  money  and 
property  thus  fraudulently  obtained.  The 
court  held  that  the  statute  contained  the 
only  causes  of  disability  which  could  author- 
ize the  rejection  of  the  applicant,  and  that 
the  objections  to  the  granting  of  the  appli- 
cation must  be  such  as  to  show  that  the  ap- 
plicant was  incompetent  upon  some  one  of 
the  grounds  specified  in  the  statute.  In  the 
case  of  In  re  Gleason's  Estate  (Sur.)  41  N. 
Y.  Supp.  418,  a  petition  was  filed  for  the  re- 
moval of  an  executor,  on  the  ground  that 
he  claimed  the  benefit  of  a  contract  between 
himself  and  the  testator,  as  to  which  there 
was  strong  evidence  that  testator  was  of 
unsound  mind  at  the  time  of  its  execution, 
and  by  which  the  executor  secured  great  pe- 
cuniary advantage,  to  the  detriment  of  the 
estate.  The  court  held  that  such  conduct 
on  the  part  of  the  executor  did  not  rendei 
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him  incompetent  or  disqualified,  within  the 
meaning  of  Bnbdlvlslon  1  of  section  2685  of 
the  Code  of  Glyll  Procedure,  which  specifies 
the  causes  of  disability,  but  that  his  con- 
tinuing to  claim  the  benefit  of  the  contract 
was  ground  of  removal,  under  subdivision  2 
of  said  section,  which  enumerates,  among 
other  causes  of  removal,  unfitness  for  the 
due  execution  of  the  office  by  reason  of  his 
'having  wasted  or  improperly  applied  the 
money  or  other  assets  in  his  hands,  or  invest- 
ed money  in  securities  unauthorized  by  law, 
*  *  *  or  by  reason  of  other  misconduct  in 
the  execution  of  his  office,  or  dishonesty;" 
Other  decisions  of  the  New  York  court  indi- 
cate that  the  courts,  in  determining  what  are 
grounds  for  the  refusal  to  grant  letters  tes- 
tamentary or  of  administration,  must  be 
governed  by  the  statute.  Emerson  v.  Bow- 
ers, 14  N.  Y.  440;  Goope  v.  Lowerre,  1  Barb. 
Oh.  46;  GoggshaU  v.  Green,  9  Hun,  471;  In 
re  Mauley's  Estate  (Sur.)  34  N.  Y.  Supp.  25a 
See,  also.  Berry  v.  Hamilton,  12  B.  Mon.  191; 
Smith's  Appeal,  ei  Conn.  420,  24  Aa  273. 
The  statutes  of  these  states  being  so  similar 
to  ours,  the  construction  placed  upon  them 
is  entitled  to  consideration  and  weight  in 
construing  our  own;  and,  as  it  coincides  with 
the  result  of  our  independent  investigation 
of  the  question,  we  adopt  it  as  the  proper 
construction  of  sections  45  and  46  of  the 
Oode  of  1890.  It  results  that  the  facts  al- 
leged do  not  show  any  legal  cause  of  dis- 
ability, nor  any  ground  for  the  refusal  to  is- 
sue letters  to  appellee,  and  the  demurrer  was 
therefore  properly  sustained.  Whether  the 
question  of  appellee's  liability  to  the  estate 
by  reason  of  the  facts  alleged  can  be  adju- 
dicated, notwithstanding  the  issue  of  letters 
constituting  him  executor,  and,  if  so,  in  what 
Planner  and  by  whom  his  liability  can  be 
enforced,  we  need  not  and  do  not  now  de- 
cide, but  refer  to  the  following  authorities 
bearing  on  the  question:  McGregor  v.  Mc- 
Gregor, 85  N.  Y.  220;  Smith  v.  Lawrence,  11 
Paige,  206;  In  re  Gleason's  Estate  (Sur.)  41 
N.  Y.  Supp.  41&  Let  the  decree  of  the  pio- 
bttto  court  be  affirmed. 


(GO  La.  Ann.  4S6) 

Saccession  of  GRAVES.    (No.  12,72L> 
(Supreme  CJoort  of  Louisiana.    May  30,  1898.) 

APFOIHTMBXT   6t    ADllI2IIBTBATOa«*IiIQinnATIOV 
OT  BDGOB88IOV. 

1.  The  soccessfon  owed  no  debt  Where  the 
appointment  of  an  administrator  would  only  be 
productive  of  delay  and  expense  in  the  settle- 
ment of  a  snccession,  ana  would  not  effect 
more  than  can  be  done  by  the  heirs  in  matter  of 
the  partition,  the  judgment  of  the  district  court 
rejecting  the  application  of  one  to  be  appoint- 
ed administrator  was  affirmed. 

2.  The  administrator  is  not  a  necessaxy  party 
to  the  final  liquidation. 

(Syllabus  by  the  0>art.) 

Appeal  from  Ninth  district  court*  parish 
of  De  Soto;  W.  Pike  Hall»  Judge. 


Succession  of  John  A.  Graves,  deceased. 
On  application  of  Oharles  B.  Graves  to  be 
appointed  administrator.  Opposition  of  Mrs. 
a  B.  Graves.  From  a  denial  of  his  applicar 
tion  said  Graves  appeals.    Affirmed. 

Blam  &  Bgan,  for  appellant.  William 
Goss,  for  appellees. 

BRBAUX,  J.  John  A.  Graves  died  In  the 
parish  of  De  Soto.  He  left  a  widow  and 
two  minor  children,  issue  of  his  last  mar- 
riage. He  left  children  of  prior  marriages. 
He  owned  property  of  which  an  inventory 
and  appraisement  were  made  a  few  days 
after  his  death.  His  son,  Charles  B.  Graves^ 
applied  to  be  appointed  administrator  of  his 
succession.  His  widow,  Mrs.  O.  B.  Graves, 
alleging  that  there  were  no  debts  to  pay, 
and  no  necessity  to  incur  the  expense  of  an 
administration,  opposed  the  appointment  of 
an  administrator.  In  argument  Charles  B. 
Graves  affirmed  that  the  succession  was  not 
sufficiently  in  debt  to  warrant  the  appoint- 
ment of  an  administrator,  but  contended 
that  none  the  less  an  administrator  should  be 
appointed,  for  the  reason  that  property  was 
withheld  from  the  succession  which  might 
be  recovered  by  an  administrator.  On  the 
hearing  of  the  application  a  number  of  wit- 
nesses were  examined.  The  district  Judge 
was  of  the  opinion  that  there  were  no  debts 
or  credits  rendering  it  proper  to  appoint  an 
administrator;  that  the  heirs  could  sue  each 
other  for  a  partition  now  as  well  as  after 
the  delay  and  expense  of  an  administration. 
He  rejected  the  application  of  C.  B.  Graves 
to  be  appointed  administrator.  From  the 
Judgment  he  appealed. 

We  have  seen  that  there  are  no  debts.  The 
succession,  in  consequence,  falls  within  the 
grasp  of  the  general  rule  where  there  are  no 
debts,  and  those  in  Interest  oppose  the  ap- 
pointment, no  administrator  should  be  ap- 
pointed. It  may  well  be,  exceptionally,  that 
a  case  might  arise  requiring  the  appointment 
of  an  administrator.  Here  no  good  reason 
suggests  Itself  to  Justify  such  an  appoint- 
ment The  evidence  does  not  make  it  ap- 
pear that  the  succession  had  with  any  de- 
gree of  certainty  any  credit  against  third 
persons  which  rendered  the  appointment  of 
an  administrator  necessary  for  its  recovery 
in  the  name  of  the  succession.  Why  the  ex- 
pense of  an  administration,  if  the  succession 
is  not  to  be  benefited  by  it?  There  would 
be  a  delay  in  the  settlement  of  the  succes- 
sion, all  to  serve  no  useful  purpose,  in  so  far 
as  the  record  shows.  The  rights  of  the  par- 
ties inter  se  can  be  settled  in  a  partition. 
The  heirs  and  the  widow  of  the  late  John 
A.  Graves  are  present,  and  can  properly 
make  such  a  partition  as  will  give  to  each  of 
the  interested  parties  that  to  which  he  Is 
entitled.  The  administrator  would  not  make 
the  partition,  and  really  has  no  authority 
to  assist  the  heirs  in  making  the  partition  iv 
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any  matter.  The  heir  Is  completely  author- 
ized  without  the  assistance  of  an  adminis- 
trator. If  there  were  debts,  the  appoint- 
ment should  be  made.  Succession  of  Clark, 
30  La.  Ann.  807.  But  the  evidence  discloses 
that  there  are  no  debts.  The  indebtedness 
of  the  heirs  is  a  matter  which  will  come 
up  in  the  partition  proceedings.  In  Brashear 
V.  Conner,  29  La.  Ann.  849,  this  court  said 
the  heirs  may  stop  administration,  and  pro- 
voke a  partition  among  the  co-heirs  at  any 
time,  if  there  are  no  debts.  A  fortiori,  the 
heirs  or  other  interested  persons  may  oppose 
successfully  the  appointment  of  an  adminis- 
trator when  there  are  no  debts  by  the  suc- 
cession, and  the  succession  is  in  a  condition 
that  a  partition  may  be  made,  and  the  rights 
of  all  parties  in  interest  fixed.  Even  when 
there  are  debts,  the  heirs  may  bring  the  ad- 
ministration to  a  close  by  giving  security 
for  their  payment  It  follows,  there  being 
no  debts,  that  an  opposition  to  the  appoint- 
ment of  an  administrator  Is  without  ground 
to  stand  on  save  in  very  exceptional  cases. 
We  have  not  found  that  the  case  before  us 
should  be  considered  at  all  exceptional,  as  it 
presents  only  the  necessity  of  a  partition. 
Ordinarily,  there  is  no  necessity  to  appoint 
an  administrator  to  administer  a  succession 
not  burdened  with  debt.  Succession  of  He- 
bert,  33  La.  Ann.  1099.  In  Succession  of 
Walker,  32  La.  Ann.  321,  the  heir  was  a 
minor,  and  yet  the  court  held,  as  there  were 
no  debts  to  pay,  and  no  legacies  to  discharge 
under  the  will,  the  appointment  of  an  admin- 
istrator would  serve  no  useful  purpose.  The 
decision  in  Re  Succession  of  Story,  8  La. 
Ann.  502,  was  a  well-considered  decision  by 
Judge  Eustis.  The  court  in  that  case  said, 
with  reference  to  subjecting  the  succession 
to  the  charge  of  administration,  the  appoint- 
ment of  an  administrator  rested  with  the 
discretion  of  the  Judge  on  the  facts  before 
him.  '*The  right  of  the  heirs  to  the  immedi- 
ate partition  cannot  be  questioned.  It  was," 
continued  the  court,  "insisted  on  by  the  ap- 
pellant; and  this  administration,  if  carried 
out,  could  be  little  else  than  an  impediment 
to  the  proceedings  in  partition."  There  may 
be  cases,  said  the  court,  in  which  an  admin- 
istration would  be  advantageous  even  In  case 
there  are  no  debts;  but  there  was  no  ad- 
vantage discovered  in  this  respect  in  the 
case  from  which  we  quote,  as  there  would 
be  none,  in  our  Judgment,  in  the  case  now 
before  us  for  determination.  It  would  only, 
as  in  the  cited  case,  occasion  delay  and  use- 
less expense.  Whether,  as  against  third  per- 
sons, alleged  debtors  to  the  succession,  the 
applicant  to  be  appointed  administrator  has 
or  has  not  Indicated  clearly  enough  that 
they  are  debtors  as  alleged,  Is  of  no  great 
importance  here.  He  and  his  co-heirs,  who 
may  choose  to  sue  third  persons  for  claims 
they  think  are  due,  will  not  be  prejudiced  by 
this  refusal  to  grant  this  application.  It 
Is  ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  Is  affirmed. 


(60  La.  Ann.  601) 

Successiom  of  SHAFFER.    (No.  12,674.) 

(Supreme  Court  of  Louisiana.    Feb.  21,  1898.) 

Probatb  of  Will— Contest— Validity— LiPssD 

Lboaoibs  —  Rbvooation  of  Legaoies  —  SOB- 

STITUTION— PbOPORTIONAL  DISTRIBUTIO??. 

L  A  judgment  or  order  probating  a  will  can 
be  attacked  on  the  final  homologation  of  an  ac- 
count; all  parties  in  interest,  and  the  issues  in- 
volred,  being  before  the  court. 

2.  The  writings  on  two  sides  of  a  broken  en- 
velope did  not  form  a  continuous,  connected 
will.  On  one  side  it  is  a  written  list  of  claims, 
which  list  is  not  signed  or  dated.  On  the  oth- 
er, the  words,  "These  notes  go  to  my  wife," 
without  designating  the  notes  intended,  are  not 
sufficiently  certain  to  give  it  effect. 

8.  The  legacy  of  notes  does  not  lapse  when 
the  only  purpose  in  accepting  new  notes  instead 
of  the  old  was  to  make  them  more  secure  as  to 
their  payment,  and  they  were  substantially 
the  same  as  the  canceled  notes. 

4.  A  legacy  from  a  designated  fund  is  not 
extinguished  If  the  fund  is  replenished,  and  is 
a  continuous,  existing  fund. 

5.  Particular  legacies  may  speak  with  refer- 
ence to  the  future,  if  it  be  evident  that  the 
testator  expected  amounts  given  to  be  deduct- 
ed from  sums  to  be  realized  in  the  future. 

6.  A  legacy  in  one  will  is  not  revoked  by  a 
subsequent  will,  in  which  the  testator  sub- 
stantially disclaims  any  intention  to  revoke. 

7.  A  clause  in  a  will  giving  the  usufruct  to 
one  person,  and  the  ownership  to  another  at  the 
death  of  the  usufructuary,  is  not  a  prohibited 
substitution.  There  was  no  trust  created,  and 
no  property  taken  out  of  commerce. 

8.  Words  of  recommendation  to  a  legatee  are 
not  a  bequest,  and  are  not  an  illegal  condition. 

On  Rehearing. 

When  the  testamentary  disposition  In  fa- 
vor of  two  or  more  legatees  is  to  be  paid  from 
the  fund  specified,  deemed  sufficient  by  the  tes- 
tator to  pay  all  the  legatees,  but  which,  when 
he  dies,  proves  insufficient,  the  rule  of  propor- 
tional distribution  between  the  legatees  will  not 
apply,  when  the  terms  of  the  disposition  plainly 
manifest  the  testator's  intention  that  his  wife, 
named  first,  shall  be  paid,  by  preference,  from 
the  fund.     Rev.  Ov.  Code,  arts.  1636,  1712. 

Breaux,  J.,  dissenting. 

(Syllabus  by  the  CourU 

Appeal  from  Judicial  district  court,  parish 
of  Terrebonne;  Louis  P.  C!alllonet,  Judge. 

In  the  matter  of  the  succession  of  William 
L.  Shaffer.  On  application  by  the  executors 
for  the  approval  of  their  accounts,  Thomas 
J.  Shaffer  and  others  filed  an  opposition. 
From  the  Judgment  rendered,  certain  of  the 
opponents  and  the  executors  appeaL  Modi- 
fled. 

Lucius  F.  Suthon,  for  appellants  the  ex- 
ecutors  and  Mrs.  Shaffer.  D.  Caffery  &  Son, 
for  appellant  T.  J.  Shaffer.  Howell  &  Mar- 
tin, for  appellee  Mrs.  Carrie  Cross. 

BRE3AX7X,  J.  This  litigation  grew  out  of  the 
application  of  the  executors  of  the  last  wlU 
and  testament  of  the  late  William  L.  Shaffer 
for  the  approval  of  their  account  and  tableau, 
showing  the  assets  of  the  estate,  the  debts, 
and  the  dispositions  of  the  various  legacies 
as  proposed  to  be  paid  by  the  petitioners. 
The  deceased  left  no  forced  heirs,  and  there 
existed  no  community  between  him  arid  his 
wife.    He  left   three^ 
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fonn.  They  are  dated,  respectively,  Febru- 
ary 10,  1894,  March  7,  1894,  and  May  4,  1895. 
In  the  first  will  he  disposes  of  the  greater 
portion  of  his  estate,  and  therein  makes 
known  that  he  has  a  remainder  in  cash  and 
notes,  which  he  bequeaths  to  his  wife  and 
other  legatees.  In  the  second  will  he  be- 
queathed to  his  wife  the  cash  In  bank,  and 
disposed  of  certain  mortgage  notes,  and  de- 
clared that  he  did  not  intend  to  revoke  the 
first  will.  The  paper  probated  as  a  will  sub- 
sequently to  the  first  two  was  written  on  an 
envelope,  sealed,  which  was  torn  at  the  end. 
On  the  one  side  (the  sealed  side)  the  follow- 
ing was  written,    **These  notes  all  goes  to 


Mrs.  William  L.  Shaffer  in  case  of  my 
death,"  followed  by  the  words  "May  the 
4-^,"  and  signature  of  the  late  Mr.  Shaffer. 
On  the  other  side  of  the  envelope  are  written 
the  names  of  several  makers  of  notes  due, 
or  the  name  of  the  plantations  on  which  the 
notes  bore  mortgage.  Opposite  each  name 
the  amount  of  the  indebtedness  was  placed. 
We  annex  a  copy  of  this  will. 

All  these  documents  were  probated. 

The  opponents  agree  in  contending  that  the 
document  of  May  4,  1895,  which  was  probat- 
ed as  a  will,  was  an  absolute  nullity,  for  the 
reason  that  the  words  written  on  the  en- 
velope do  not  form  a  will;  that  it  lacked  the 
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essentials  of  a  will;  that  they  do  not  desig- 
nate the  notes  the  testator  had  in  view  to 
give  by  will;  that  the  words  as  above  stated 
referred  to  notes  formerly  in  the  envelope, 
and  not  to  the  list  of  notes  written  on  the  re- 
Terse  side  of  the  envelope;  that  they  are  not 
Identified  with  the  asserted  testamentary  dis- 
position. While  the  opponents  are  In  accord 
in  asserting  that  this  paper  was  a  mere  mem- 
orandum, and  not  a  will,  they  plead  other 
grounds.  Thomas  S.  Shaffer,  who  was  a 
brother  of  the  deceased,  and  one  of  his  legal 
heirs,  specially  opposed  the  proposed  distri- 
bution of  four  notes,  which  he  alleged  had 
not  been  bequeathed  to  Mrs.  W.  L.  Shaffer, 
and  should  not  be  given  to  her,  as  proposed 
In  the  account;  that  the  notes  originally  be- 
queathed had  been  paid  before  the  death  of 
the  testator,  and  those  it  was  proposed  to  de- 
liver were  not  the  notes  bequeathed.  He  op- 
posed the  delivery  of  a  note  designated  as  the 
note  of  Belle  Brooks,  and  opposed  the  claim 
made  by  the  widow  to  one-half  of  the  pro- 
ceeds of  the  crop  of  1895.  He  also  opposed  a 
legacy  to  her  of  $8,000,  for  the  reason  that 
the  funds  from  which  he  had  directed  it  to 
be  taken  had  been  expended,  and  that  the 
fund  from  which  it  was  proposed  to  pay  the 
amount  could  not  be  drawn  upon  for  the  pay- 
ment of  that  amount  He  also  opposed  the 
claim  made  by  Mrs.  W.  L.  Shaffer  as  a  lega- 
tee of  a  half  Interest  in  the  crop  of  1895,  and 
others  named  as  legatees  of  one-sixth  Interest 
of  that  crop,  for  the  reason  that  the  crop  for 
the  year  1895  could  not  have  been  bequeath- 
ed in  a  will  written  In  1894.  Mrs.  Abble 
Cross,  Individually  and  as  tutrix,  was  also  an 
opponent;  alleging  that  the  estate  is  solvent, 
and  she,  in  consequence,  is  entitled  to  the 
whole  amount  bequeathed  to  her.  Miss  Susie 
Shaffer  is  another  opponent.  Sh*e  sets  forth 
that  the  clause  of  the  will  in  which  she  Is 
interested  has  been  ignored,  and  claims  its 
Interpretation.  There  were  other  oppositions 
and  supplemental  opposition  filed,  to  which 
we  will  refer  later.  The  executors  moved  to 
strike  out  from  the  oppositions  all  issues  aris- 
ing from  the  alleged  invalidity  of  the  wills, 
on  the  ground  that  these  wills,  after  they  had 
been  probated,  could  not  be  collaterally  at- 
tacked. The  court  overruled  the  motion,  and 
ordered  the  legatees  to  be  made  parties. 
When  the  oppositions  were  heard,  all  parties 
In  interest  were  before  the  court  The  court 
a  qua  rendered  judgment  reformed  the  tab- 
leau of  distribution  in  conformity  with  the 
views  expressed  in  its  opinion,  and,  aa  amend- 
ed, ordered  the  distribution  to  be  made.  From 
the  judgment  opponents  appealed,  and  here 
complain  of  th^  interpretation  placed  upon 
the  valid  wills.  The  executors  also  have  ap- 
pealed. They  complain  of  the  judgment  an* 
nulling  the  last  will  probated,  L  e.  the  will  of 
May  4,  1895. 

The  first  question  for  our  determination 
arose  on  the  motion  of  counsel  for  the  ex- 
ecutors to  strike  out  issues  indicated  by  him. 
The  grounds  were:    The  wills  having  been 


regularly  probated,  they  cannot  be  attacked 
as  null,  by  way  of  opposition  to  an  account 
presented  for  homologation.  That  the  oppo- 
nents had  a  direct  action  to  annul,  if  the  will 
was  null.  Of  what  use?  was  the  question 
which  suggested  itself  when  the  point  was 
stated  in  argument.  A  subsequent  examina- 
tion of  the  authorities  has  not  led  us  to  con- 
clude that  our  first  impression  was  erroneous, 
The  issues  had  been  regularly  formed  by  the 
appearance  of  all  the  opposers.  All  the  par- 
ties were  plaintiffs  or  defendants,  in  so  far  as 
they  had  an  interest  in  the  questions  involved. 
The  succession  will  be  closed  by  the  final  ac- 
count and  the  issues  on  the  oppositions  as 
effectively  disposed  of  as  if  they  had  been 
tried  and  decided  in  a  direct  action.  The  ac- 
tion here,  m  a  certain  sense,  is  a  direct  ac- 
tion. Moreover,  the  proceedings  probating 
the  last  will  probated  were  ex  parte,  and  not 
such  as  required  a  direct  action  for  their 
annulment;  and,  in  addition,  the  will  is  at- 
tacked on  the  ground  that  it  is  an  absolute 
nullity.  If  it  be  void,  as  alleged,  the  nullity 
may  be  here  urged  contradictorily  with  all  the 
parties,  not  one  of  whom  asserts  that  a  single 
question  could  be  raised  in  a  direct  action 
that  is  not  at  issue  In  these  proceedings. 
This  court  said  in  Rachal  v.  Rachal,  1  Rob. 
(La.)  117,  that  the  probate  of  a  will  did  not 
have  the  effect  claimed;  **that  it  cannot  be 
considered  as  a  judgment  binding  on  the 
plaintiffs,*'  who  were  not  parties.  The  rules 
relating  to  the  proving  of  wills  were  consid- 
ered in  Fuentes  v.  Gaines.  25  La.  Ann.  92,  as 
a  preliminary  proceeding  necessary  to  the 
settlement  of  estates,  which  is  not  conclusive; 
citing  numerous  decisions.  The  learned  coun- 
sel representing  the  executors  asserts  that  our 
whole  law  may  be  searched  in  vain  to  find  a 
case  where  the  validity  of  a  will  duly  probat- 
ed was  ever  attacked  by  way  of  opposition  to 
an  account;  that  the  uniform  practice  has 
been  a  direct  action  of  nullity,  with  all  the 
parties  in  Interest  before  the  court  Here  we 
find  all  the  parties  in  interest  before  the 
court  and  the  action  is  in  nullity.  The  direct 
action,  practically,  is  a  matter  of  mere  name 
of  the  action.  In  our  judgment  this  is  a 
stronger  case  for  hearing  the  causes  of  nulli- 
ty than  any  of  those  cited.  Succession  of 
Von  Hoven,  46  La.  Ann.  920,  15  South.  391. 

The  Will  of  May  4,  1895. 

This  paper  has  the  appearance  of  having 
been  made  piecemeal,  without  connection  to 
Indicate  with  any  degree  of  certainty  what 
was  the  intention  of  the  testator.  Neither 
writing  (that  indorsed  on  the  upper  part  or 
that  written  on  the  sealing  side,  of  the  en- 
velope) is,  in  our  judgment  a  will.  The  writ- 
ing on  one  side  of  the  envelope  is  not  dated^ 
and  the  writing  on  the  other  side  does  not 
identify  the  notes  the  testator  intended  to  will 
and  bequeath.  It  is  not  possible  to  determine 
whether  the  testator  intended  to  bequeath 
the  notes  Imperfectly  listed  on  the  back  of 
the  envelope,  or  the  ngfe^  jj^ce^jnj^^^^ 
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envfelope  and  sealed,  If  there  were  at  one  time 
notes  inclosed  in  the  envelope.  The  theory  of 
the  counsel  for  tha  executors  is  that  the  notes 
described  on  the  envelope  never  were  in  it, 
and  there  could  not  possibly  have  been  any- 
thing in  the  envelope  when  the  writing  was 
made  thereon,  because  the  writing  could  not 
have  been  as  smooth  and  clearly  written  as  it 
was.  We  were  at  first  inclined  to  accept  that 
theory.  A  further  examination  revealed  that 
the  lines  drawn  lengthwise  on  the  back  of  the 
envelope  (columns  drawn  to  make  the  figures) 
extend  the  length  of  the  envelope.  There  are 
traces  left,  indicating  that  the  lines  extended 
to  and  over  the  end  torn  when  the  envelope 
was  broken.  This  being  the  case,  the  infer- 
ence is  unavoidable  that  there  were  notes  in- 
closed in  the  envelope,  that  were  withdrawn 
from  It  after  it  had  been  sealed,  and  at  the 
time  when  its  end  was  torn.  It  is  a  matter  of 
uncertainty  whether  the  testator,  in  the  sign- 
ed memorandum,  referred  to  the  list  on  the 
back  of  the  envelope,  or  to  the  notes  Inclosed. 
When  the  envelope  was  found,  it  had  noth- 
ing in  It  We  give  no  importance  to  the  fact 
that  the  wHI  was  written  on  an  envelope. 
If  the  writing  were,  in  its  entirety,  dated, 
written,  and  signed  by  the  testator,  the  en- 
velope upon  which  it  was  written  would  not, 
in  our  view,  of  itself  give  rise  to  a  valid  ob- 
jection. The  want  of-  identification  of  the 
thing  is  the  objection,  fatal,  as  we  think,  to 
the  validity  of  the  writing  as  a  will 

Notes  Secured  by  Mortgage  on  EUendale. 

We  are  brought  to  the  objection  urged  by 
opponents  against  the  legacy  of  notes  to 
Mrs.  W.  L.  Shaffer,  designated  as  above. 
They  were  secured,  as  to  their  payment,  by 
a  mortgage  on  a  plantation  known  as  "EUen- 
dale." The  notes  were  signed  by  Miss  Nel- 
lie McCollam,  Alex.  McCollam,  William  Mc- 
GoUam,  and  Ed.  McCollam,  as  makers.  The 
first-named  maker  died,  and  her  property 
was  inherited  by  her  co-makers  of  the  notes, 
who  were  her  brothers.  Another  of  the 
makers  died  after  his  sister.  Miss  Nellie, 
leaving  as  his  heirs  minor  children.  The 
holder  of  the  notes,  William  L.  Shaffer,  the 
testator  in  the  wills  before  us,  desired  a  new 
arrangement;  and  for  that  reason  the  prop- 
erty was  offered  for  sale  by  public  auction, 
1.  e.  the  mortgage  was  foreclosed.  The  pur- 
chaser subsequently.  In  accordance  with  an 
agreement  entered  into  prior  to  the  sale,  sold 
it  to  Messrs.  Alexander  and  Ed.  McCollam 
for  $23,000,  represented  by  four  notes  of 
$5,750  each,  which  were  turned  over  to  W. 
L.  Shaffer.  They  are  the  notes  claimed  by 
his  widow  as  legatee.  In  order  to  safeguard 
the  interest  of  the  minor  heirs  of  Willie  Mc- 
Collam, deceased,  these  purchasers  executed 
a  counter  letter.  The  witnesses  who  have 
testified  upon  the  subject  said  that  the 
amount  of  the  debt  remained  the  same,  and 
the  debtors  practically  the  same.  But  the 
opponents  contend  that  the  debtors  were  dif- 
ferent;  that  the  first  McCollam  notes  fore- 


closed had  nothing  whatever  In  common 
with  the  second  (those  executed  after  the 
foreclosure),  save  that  they  were  secured 
on  the  same  plantation.  Unquestionably,  if 
the  plantation,  after  the  foreclosure,  had 
been  sold  to  third  persons,  entire  strangers 
to  the  transaction,  upon  notes,  their  legal 
status  would  have  been  different.  Here  they 
were,  in  effect,  the  same  debtors.  The  readi- 
ness manifested  by  the  creditor,  William  F. 
Shaffer,  to  accept  the  signatures  of  two  of 
the  makers  on  notes  secured  by  mortgage, 
indicates  plainly  enough  that  he  looked  par- 
ticularly to  the  mortgage.  In  our  Judgment 
his  object  was  to  remove  the  paper  he  held 
from  a  signature  representing  minors'  inter- 
est and  at  the  same  time,  against  the  re- 
maining makers  of  the  notes,  secure,  after 
foreclosure,  other  notes  with  mortgage  and 
vendor's  privilege.  In  enumerating  the 
values  given  to  Mrs.  Shaffer,  he  names  ^'the 
McCoUam  paper  March  1st  18^."  It  is  be- 
fore us  as  the  ''McCollam  paper,"  less  two 
signatures,  before  mentioned.  There  was  no 
change,  save  as  we  have  stated.  In  that 
which  may  be  considered  a  change,  we  did 
not  discover  that  it  arose  from  a  wish  and 
intention  not  to  include  claim  in  the  lega- 
cies; nor,  in  our  view,  was  such  the  effect 
of  the  new  arrangement  even  if  considered 
without  regard  to  the  Intention  of  the  tes- 
tator as  made  evident  by  the  attending  facts. 
The  thing  had  not  perished.  There  is  a  de- 
struction of  the  substance  of  the  thing  be- 
queathed, when  it  has  undergone  a  com- 
plete and  radical  transformation.  Thus,  the 
commentators  have  illustrated  the  subject 
by  reference  to  lumber  bequeathed,  which 
before  his  (testator's)  death  was  changed  in- 
to a  sailing  craft:  The  substance  has  per- 
ished, and  the  legacy  has  lapsed.  The  lega- 
tee has  no  right  to  the  craft  The  change 
of  the  accessory  or  collateral  form,  which 
modifies  the  thing  without  altering  its  na- 
ture (for  example,  the  change  of  plowable 
land  into  a  vineyard),  would  not  cause  the 
legacy  to  lapse;  despite  the  change,  the  thing 
retains  the  same  Judicial  nature.  For  great- 
er reason,  it  would  be  the  same  of  changes 
which  would  leave  to  a  thing  its  form  and 
its  name.  The  legacy  of  a  boat  would  not 
lapse,  from  the  mere  fact  that  it  had  been 
repaired  so  many  different  times  that  there 
would  not  remain  one  plank  of  the  original 
construction.  Despite  the  change,  it  is  al- 
ways the  same  boat  2  Baudry-Lacantin- 
erie,  p.  447.  The  claim  still  existed  against 
the  debtors.  "The  legacy  falls  if  the  thing 
bequeathed  has  totally  perished."  Rev.  Giv. 
Code,  art  1700.  "The  reservation  arises 
from  some  act  which  supposes  a  change  of 
wUl."  Id.  art  1691.  We  would  not  feel 
justifiable  in  assuming  that  the  testator  in- 
tended to  change  his  will,  from  the  fact  that 
he  sought  as  we  are  led  to  conclude,  a  new 
arrangement  with  the  view  to  greater  se- 
curity for  payment  of  his  notes.  In  the  case 
of  Succession  of  Batchelor,  48  La.  Ann.  278, 
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19  South.  283,  we  said  that:  "The  legacy 
I>erlshes  when  it  is  extinguished  by  one  of 
the  causes  which  puts  an  end  to  the  obliga- 
tion." "If  a  claim  be  paid,  it  no  longer  ex- 
ists, and  there  is  an  end  to  the  particular 
legacy.*'  Here,  in  our  view,  the  testator 
did  not  put  an  end  to  the  obligation.  Be- 
yond all  this,  it  is  made  evident  by  the 
terms  of  the  will  that  the  testator  did  not 
desire  to  collect  this  claim  at  maturity;  that 
he  wished  it  to  remain  as  an  investment  for 
his  wife,  to  whom  he,  in  his  will,  gave  direc- 
tions to  collect  the  Interest  and  renew  the 
notes. 

The  Note  Referred  to  as  the  "BeUe  Farm 
Note." 

One  of  the  opponents,  Mrs.  Cross,  Individ- 
ually and  as  tutrix,  assails  the  bequests  made 
to  Miss  Socage,  on  the  ground  that  the  leg- 
acy is  a  prohibited  substitution  and  fidei- 
conunissum.  The  will,  as  relates  to  the  lega- 
cy in  question,  reads:  "Now  I  hold  a  note 
of  Miss  Bell  Brooks  for  $3000  three  thou- 
sand dx^ars,  first  mortgage  on  Bell  Farm. 
The  owners  of  Bell  Farm,  so  long  as  it  is  for 
Mrs.  Brooks  and  family  will  pay  you  the  in- 
terest yearly  during  your  life  time;  and  at 
your  death  the  said  note  will  go  to  my  God- 
child Miss  Bocage."  The  "you"  addressed 
was  his  wife.  The  proposition  is  not  dis- 
puted that  the  testator  may  give  the  usu- 
fruct to  one,  and  the  naked  ownership  of  the 
same  property  to  another,  legatee.  From 
our  point  of  view,  this  was  precisely  the  in- 
tention of  the  testator.  He  did  not  leave 
the  note  to  his  wife.  He  gave  her  the  inter- 
est yearly.  At  her  death  the  ownership  will 
be  with  Miss  Bocage.  Such  a  legacy  is  al- 
lowed by  law.  A  similar  question  was  decid- 
ed in  Succession  of  Barker,  10  La.  Ann.  28. 
In  Succession  of  Law,  81  La.  Ann.  456,  461, 
as  in  the  case  before  us  for  decision,  the  tes- 
tator had  bequeathed  the  usufruct  to  one 
legatee,  and  at  his  (the  legatee's)  death  the 
property  "to  vest  in  another  legatee;*'  and 
the  court  sustained  the  legacy.  From  the 
standpoint  of  that  decision,  we  have  not  here 
discovered  any  trust  or  prohibited  substitu- 
tion by  this  legacy  to  Miss  Bocage. 

18,000  Gash  in  General  Fund. 

The  will  bequeathing  this  amount  was  dat- 
ed in  1894.  It  was  the  fifth  of  a  fund  desig- 
nated as  a  general  fund  reserved  from  the 
proceeds  of  a  crop  made  for  account  of  Joint 
owners,  to  carry  on  the  plantation  Jointly 
owned  by  them,  the  year  succeeding.  The 
following  is  the  clause  of  the  will'  assailed: 
"Now  I  have  $8000  eight  thousand  dollars  in 
cash,  in  the  general  fund  for  running  my 
one-fifth.  To  this  amount  I  will  in  full  to 
my  wife,  to  be  paid  at  the  year.  With  one 
half  of  my  portion  of  the  net  proceeds  of  the 
crop,"— on  the  ground  that  the  testator  con- 
fined his  bequest  to  the  general  fund  for 
1894;  that  by  "at  the  end  of  the  year,"  writ- 
ten in  the  will,  a  particular  year  was  Intend- 
ed (that  is,  the  year  in  which  the  will  was 


written),  and  that  the  general  fund  referred 
to  was  spent  during  the  year  of  the  writing 
of  the  will;  and  that  the  general  fund  of 
the  succeeding  year,  which  is  carried  upon 
the  account  as  a  legacy,  was  new  and  dif- 
ferent, which  had  also  been  exhausted  and 
expended  at  the  date  of  the  testator's  death. 
It  is  true  that  this  fund  was  expended  each 
year  to  make  the  crop,  and  that  the  proceeds 
of  the  crop  would  be  drawn  from  in  order 
to  replace  this  amount  in  the  common  fund 
for  the  next  crop.  In  1895,  in  accordance 
with  an  agreement  of  the  common  owners, 
the  amount  was  reduced  to  $32,000;  and  the 
portion  of  the  late  Mr.  Shaffer  In  this  fund 
was  the  amount  carried  to  the  credit  of  his 
widow  in  the  account,  to  wit,  $6,400.  This 
fund  during  a  number  of  years  never  went 
out  of  existence.  It  was  well  known  to  all 
those  who  were  familiar  with  the  transac- 
tions of  the  Joint  owners  of  the  plantation  in 
which  the  testator  had  an  interest  The  Il- 
lustration of  the  water  craft  quoted  supra, 
we  think  applies  here.  It  was  not  the  iden- 
tical cash,  but  the  fund  known  as  such.  It 
had  not  been  changed  to  another  substance, 
or  to  anything  else.  The  corpus  remained, 
and  is  suscepti1>le  of  complete  identification 
by  reference  to  an  Interest  in  a  well-known 
common  fund.  In  the  Batchelor  Succession 
Case,  48  La.  Ann.  278,  19  South.  283.  the 
note  bequeathed  had  been  collected  and  can- 
celed, and  there  remained  nothing  save  the 
cash  realized,  which  was  in  the  possession  of 
Mr.  Batchelor,  under  circumstances,  as  we 
thought,  denoting  his  intention  not  to  be- 
queath the  amount  realized  by  him  on  the 
note.  With  reference  to  this  legacy,  the  op- 
ponents aJso  contend  that  the  testator  con- 
fined his  bequest  to  the  fund  for  1894;  that, 
In  directing  that  the  fund  should  be  paid 
"at  the  end  of  the  year,"  the  particular  year 
1894  was  Intended.  The  interpretation  usual 
in  the  matter  of  wills  precludes  our  reading 
in  the  will  a  particular  year,  in  the  absence 
of  words  denoting  that  a  particular  year  was 
Intended.  But  it  Is  urged  in  argument  that 
the  testator  expected  death  before  the  1st 
of  the  month  following;  that,  in  apprehen- 
sion of  death,  he  gave  instructions  to  his 
legatee  to  extend  a  note  to  which  he  spe- 
cially refers,  which  fell  due  the  month  fol- 
lowing. This  alone  Is  not  such  an  indication 
of  apprehended  death  as  would  Justify  us  in 
concluding  that  ne  desired  to  limit  the  pay- 
ment of  this  legacy  out  of  the  fund  of  1894. 
We  take  it  that  direction  was  given  by  him, 
in  case  of  his  death,  that  the  term  of  cer- 
tain notes  be  extended.  The  clause  of  the 
will  before  us  does  not  give  rise  to  the  in- 
ference that  he  necessarily  meant  payment 
should  be  made  from  the  fund  of  a  particu- 
lar year.  We  do  not  think  we  are  authoriz- 
ed to  add,  by  construction,  the  year  1894  to 
the  bequest  out  of  the  general  fund.  Had  he 
been  so  inclined,  he  could  easily  have  added 
the  particular  year.  The  clause  is  separate, 
and  contains  a  complete  disposition.  It  can- 
not, in  our  view,  be  limited  or  enlarged  in 
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Its  meaning  by  reference  to  another  clause 
directing  the  extension  of  payment  of  cer- 
tain notes.  In  our  judgment,  this  legacy  is 
a  specified  legacy  which  had  not  lapsed;  and, 
being  a  particular  legacy  of  an  existing  fund, 
it  does  not  conflict  with  other  legacies  which 
disposed  of  all  the  cash.  "The  legacy  of  the 
property  I  possess  In  such  a  place  is  a  partic- 
ular one.  5  Toullier.  487.  524.  The  nature 
of  the  legacy  is  not  varied  because  a  sum  of 
money  is  bequeathed.  A  legacy  of  one  hun- 
dred reals,  which  I  have  in  such  a  box,  is 
good  for  so  much  as  the  testator  has  there." 
Roman  Catholic  Church  v.  Miller,  5  Mart.  (N. 
S.)  102.  Upon  this  process  of  reasoning.  In 
our  view,  it  follows  that  a  legacy  to  be  char- 
ged to  a  designated  fund,  which  was  made 
up  from  year  to  year  from  the  proceeds  of  a 
common  crop,  is  effective,  to  the  amount  re- 
maining of  the  fund  at  the  date  of  the  testa- 
tor's death. 

The  Crop. 

The  account  is  opposed  on  the  ground  that 
the  crop  of  1894,  the  year  of  the  testator's 
death,  was  the  crop  bequeathed,  i^d  not  the 
crop  of  1895,  which  the  executors  proposed 
to  distribute;  that,  the  testator  having  will- 
ed the  proceeds  of  the  crop  of  a  particular 
year,  the  proceeds  of  the  crop  of  the  year  in 
which  the  will  was  written  was  intended. 
The  necessity  presents  itself  at  this  point  of 
interpreting  two  clauses  of  the  will,  that 
would  be  conflicting  if  opponents'  theory  be 
correct  Both  clauses,  containing  disposi- 
tions of  crops,  would  relate  to  the  one  crop 
of  the  year  in  which  the  testator  made  his 
wUl.  We  do  not  gather  from  the  whole 
body  of  the  will  that  the  testator  could  have 
fallen  into  the  error  and  absurdity  of  be- 
queathing the  same  property  to  two  differ- 
ent persons  in  clauses  of  the  will,  one  im- 
mediately foUowing  the  other;  L  e.  grant  the 
crop  in  one  clause,  and  revoke  it  in  the  next. 
In  our  view,  the  article  cited  by  the  op- 
ponents in  support  of  their  position,  part  of 
which  reads,  "A  disposition,  the  terms  of 
which  express  no  time,  neither  past  nor 
future,  refers  to  the  time  of  making  the 
will"  (article  1722,  Rev.  Civ.  Code),  does  not 
apply,  for  the  reason  that  unless  the  testator 
,  was  grossly  inattentive,  and  guilty  of  an 
absurdity,  he  must  have  referred  to  the  crop 
of  1894  by  the  use  of  the  words  "Including 
my  portion  of  the  present  crop,"  in  one  par- 
agraph, and  to  the  crop  of  subsequent  year 
in  the  paragraph  referring,  as  we  take  It, 
to  the  proceeds  of  a  subsequent  crop.  Though 
he  may  have  been  indifferent  in  the  written 
use  of  words,  he  evinces  anxiety  to  dispose 
of  all  of  his  property,  and  nothing  in  his  will 
creates  the  impression  that  he  was  wanting 
in  the  care  and  concern  that  the  prudent 
owner  usually  bestows  upon  his  own.  More- 
over, the  expressions  of  the  will  manifest  a 
strong  desire  to  amply  provide  for  his  wid- 
ow, to  whom  he  gave  the  bulk  of  his  for- 
tune. It  is  not  at  all  probable  that  he  In- 
tended, particularly  as  to  her,  to  give  her 


property  in  one  breath,  and  take  It  away  in 
the  next  A  clause  of  a  will  should  be,  we 
think,  interpreted,  if  possible,  so  that  it  will 
have  effect  Rev.  Civ.  Code,  art  1713. 
Terms  used  by  the  testator  "must  be  taken 
in  the  sense  In  which  it  is  believed  he  un- 
derstood them."    6  TouUier,  No.  312. 

Legacy  to  a  Niece,  Miss  Shaffer. 

The  conditions  following  this  legacy  are 
somewhat  confusing  and  unintelligible. 
The  name  of  the  testator's  wife  is  first  men- 
tioned as  the  intended  legatee,  but  imme- 
diately after,  the  testator  directs  that  if  liv- 
ing at  the  date  of  his  death.  Miss  Katy 
Shaffer  shall,  instead  of  the  wife,  receive  the 
legacy.  The  language  of  the  will  is  as  fol- 
lows: "Now  I  have  one  note  of  T.  S.  Shaffer 
for  $2000  first  mortgage  on  i/s  interest  in 
Crescent  Farm.  I  also  will  this  note  to  my 
wife,  with  the  miderstanding  that  if  Katy 
Shaffer  is  living  that  she  wHl  get  both  the 
principal  and  interest"  If  it  was  the  inten- 
tion of  the  testator  to  establish,  in  regard  to 
this  legacy,  an  order  of  succession,  as  pre- 
sumedly it  was,  Mrs.  Shaffer  is  not  the  first 
in  the  order  of  succesaloo,  but  Miss  Kate 
Shaffer.  The  latter  was  the  one  designated 
to  receive  the  principal  and  interest  firom 
the  succession,  which  carried  with  it  the 
note  bequeathed.  The  words  used  cany 
with  it  the  meaning  that  Miss  Shaffer,  If  liv- 
ing, was  to  receive  the  note,  and  not  Mrs. 
Shaffer. 

Distribution  of  a  Fund  Stated  in  the  First 
WiU. 

The  clause  opposed  reads:  "Now  I  hare 
in  cash  and  other  notes,  which  will  amount 
to  fully  (including  my  portion  of  the  present 
crop)  fully  ^20.  to  $25,000  Twenty  five  thou- 
sand dollars.  Now  I  will  to  my  wife  out  of 
this  fifteen  thousand  dollars  in  cash  or  its 
equaL  I  will  then  will  to  Mrs.  Abbie  Cross 
and  her  daughter  the  sum  of  five  thousand 
dollars.  Now  the  balance  I  want  my  wife  to 
take  and  have  it  so  divided  among  TL  S» 
Shaffer's  children."  (Italics  ours.)  The 
grounds  of  opposition  are  that  the  amount 
of  a  cash  legacy  under  a  second  will  should 
be  deducted  from  the  legacy  as  above  writ- 
ten, covered  by  the  first  will.  In  taking  up 
this  question  for  discussion  and  determina- 
tion, we,  in  the  first  place  find:  In  the  will 
of  March  7th,  which  is  the  second  or  last 
valid  will,  the  testator  gave  it  as  his  intention 
not  to  "invalidate"  the  first  wiU.  We  did  not 
discover  that  the  intention,  by  the  use  of  the 
word  Just  quoted,  was  only  to  guard  against 
any  possibility  of  canceling  or  destroying  the 
anterior  will,  as  a  whole,  but  that  it  was  ex- 
pressive of  the  intention  to  give  specially  an 
amount  of  cash  which  he  had  In  bank,  with- 
out abrogating  or  making  null  any  of  the 
legacies  in  the  will  of  an  anterior  date.  He 
expressly  directed  that  this  cash  should  be 
paid  to  his  wife,  and  added  that  his  will  did 


not  invalidate  his 


P^glg^bT'fe^Jli^^g! 


^er 


lA) 


SUCCESSION  OF  SHAFFER. 


745 


possession  of  the  cash  on  hand.  We  believe 
it  was  his  Intention  to  add  this  legacy  of 
cash  in  bank  to  the  legacies  previously  made. 
This  item  of  cash  he  evidently  intended 
should  go  to  her,  and  it  was,  we  think,  prop- 
erly placed  to  her  credit.  But  it  appears  that 
the  amount  remaining  is  not  large  enough 
to  pay  the  two  legacies,  under  another  clause 
of  $15,000  to  Mrs.  Shaffer,  and  $5,000  to  Mrs. 
Cross  and  her  daughter.  The  question  (be- 
cause of  the  insufficiency  of  the  designated 
fund)  before  us  at  this  point  is  whether  this 
legacy  to  the  wife  should  be  paid  in  full, 
or  whether  the  amount  should  be  divided  pro 
rata  between  these  two  legatees,  the  wife 
and  Mrs.  Cross,  under  article  16S5,  Rev.  Civ. 
Code,  directing  that  a  proportionate  division 
be  made  of  particular  legacies  among  the 
legatees  of  "sums  of  money  unless  the  testa- 
tor has  expressly  declared  that  such  a  legacy 
shall  be  paid  in  preference."  (Italics  ours.) 
The  meaning  of  the  word  "then,"  as  used  by 
the  testator,  must  determine  his  intention. 
No  one  having  some  appreciation  of  the 
value  of  property  will  deliberately  use  a 
word,  in  disposing  of  it,  different  from  its 
meaning  in  a  literal  sense.  Because  of  the 
predisposition,  in  serious  matters,  to  employ 
the  proper  words,  we  traced  "then"  to  its 
original,  and,  as  we  Judge,  proper,  meaning. 
The  word  has  more  meanings  than  one.  We 
sought  to  make  the  different  meanings  clear 
by  the  following:  "'Tunc'  [English  "then"] 
expresses  the  meaning  'time'  at  the  time;  ibi; 
eodem  tempore,"  says  Alnsworth  in  his  dic- 
tionary. "It  may  also  express  time  subse- 
quent; 'after  that;  unde;  postea-^einde.' " 
It  has  also  another  meaning,  without  applica- 
tion here.  The  corresponding  French  words 
are  "alors"  and  "ensuite,"  observing  about  the 
same  difference  in  meaning  as  in  Latin.  We 
here  make  use  of  the  foregoing  definition  for 
the  reason  that  it  is  concise,  and  is  the  basis 
of  the  modem  definition  of  the  word  "then." 
In  the  Century  Dictionary  the  definition  is 
merely  the  same  as  just  stated.  If  the  word 
be  taken  in  its  ordinary  or  popular  significa- 
tion, the  same  difference  in  meaning  arises. 
In  any  point  of  view,  there  is  obscurity  as 
to  whether  it  was  intended  to  make  the  leg- 
acy separate  and  independent,  or  joint,  in 
case  the  particular  amount  was  not  large 
enough  to  pay  both.  The  article  of  the  Codo 
offers  a  solution:  The  testator  must  make 
his  intention  known,  in  this  respect,  or  the 
fund  constituting  the  particular  legacy  will 
be  proportionally  divided.  We  have  itali- 
cised the  words  "Now  the  balance,"  in  the 
third  clause;  clearly  indicating— indeed,  sub- 
stantially declaring—that  the  legacies  just 
preceding  in  the  clauses  of  the  will  should  be 
first  paid. 

Notes  Dated  After  the  Will. 

The  argument  of  the  opponents  is  ground- 
ed upon  article  1722,  Rev.  Civ.  Code,  and 
brings  up  a  question  upon  which  we  have 
already  passed,  when  considering  other  lega- 


cies which  gave  rise  to  a  similar  objection. 
The  testator's  intent  to  bequeath  with  refer- 
ence to  the  future,  and  not  with  reference  to 
the  date  of  the  will,  is  made  evident,  as  we 
think,  by  the  amount  donated  in  the  clause 
of  the  will  we  are  now  considering.  It  re- 
quired the  notes  and  the  cash  on  hand  at 
his  death  to  make  up  the  amount  donated. 
The  testator  wills  with  reference  to  all  notes, 
as  we  think,  needful  to  make  up  the  total 
donated.  It  is  true  that  several  of  these 
notes  bear  a  date  subsequent  to  the  date  of 
the  will,  but  they  are  covered,  in  our  judg- 
ment, by  words,  general  hi  terms,  that  the 
notes,  together  with  the  cash,  will  make  up 
the  total  bequeathed.  The  object  of  the  rule 
of  interpretation  is  to  discover  the  intention 
of  the  testator.  It  was  not,  in  our  view,  the 
intent  to  leave  undisposed  of  the  notes  for 
amounts  comparatively  small.  It  was  his 
purpose  to  give  all  his  property.  A  clause, 
unless  it  cannot  be  otherwise  interpreted, 
will  not  be  interpreted  so  as  to  change  the 
will  of  the  testator. 

Advisory  Clause  of  the  Will- 
As  we  appreciate  the  utterances  of  the 
testator  contained  in  his  will,  he  recommends 
to  his  wife  to  give  to  0.  B.  Morrison  $10,000. 
It  is  a  matter  left  to  the  will  of  the  legatee. 
It  is  not  a  substitution  or  an  illegal  condi- 
tion, whereby  property  is  taken  out  of  com- 
merce. A  recommendation,  said  this  court, 
in  Succession  of  Trouard,  5  La.  Ann.  390, 
"to  give  from  time  to  time  some  little  as- 
sistance to  a  certain  person,  is  not  a  leg- 
acy." In  our  judgment,  the  interest  vested 
exclusively  in  the  legatee,  and  the  request 
made  was  addressed  exclusively  to  her  con- 
science. The  young  man  was  reared  by  the 
testator  and  his  wife,  who  were  childless. 
He  was  presumably  in  favor  with  both,  and 
the  former  trusted  to  the  latter  to  carry  out 
his  request. 

This  brings  the  task  of  reviewing  and  con- 
struing the  different  clauses  of  Mr.  Shaffer's 
will  to  a  close,  and  we  have  found  no  ground 
upon  which  to  reverse  the  judgment  We 
have,  throughout,  sought  the  intent  of  the 
testator.  It  alone,  all  realize,  should  govern 
and  have  effect.  The  questions  at  times 
were,  owing  to  ambiguous  expressions  of  the 
testator,  involved  and  obscure.  If,  in  any 
respect,  the  meaning  by  us  has  not  been 
seized  as  intended  by  the  testator,  an  op- 
portunity remains  to  press  the  different  view 
to  our  attention.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  judgment  ap- 
pealed from  is  affirmed,  at  appellants'  costs. 

WATKINS,  J.  I  concur  in  the  opinion  of 
the  majority  of  the  court,  except  with  regard 
to  the  following  provision  of  the  testament 
of  February  10,  1894,  viz.:  "Now  I  have  in 
cash  &  other  Notes  which  will  amount  to 
fuUeye  (Including  my  portion  of  the  present 
crop)  fullye  $20.  to  $25.000xx  Twenty  fiyf 
Thousand  DoUar's.    N<h^i^)^Q^{y^5^|j^HJg 
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oute  of  this  fifteen  Thousand  Dollar's,  cash, 
or  its  Equal.  I  will  then  will  to  Mrs.  Abbi 
Cross  and  her  daughter  the  sum  of  Five 
Thousand  Dollar's.  Now  the  ballanse  I 
want  my  wife  to  take  and  have  it  So  divided 
among  T.  J.  Shaffer's  Children  in  Such  a 
waye  that  it  will  be  of  some  use  to  them 
(I  meane*the  Female  Parte  of  the  Family). 
Now  I  want  my  wife  to  give  to  0.  B.  Morri- 
son oute  of  that  portion  which  She  received, 
the  Sum  of  $10,000x3c  Tenn  Thousand  Dol- 
lar's, Said  Sum  to  be  given  to  him  as  She 
thinke's  Best,  all  at  One  time  or  so  much  a 
year,  during  his  life  time.  I  think  so  much 
a  year  is  best,  unless  he  goes  into  some 
payin  business."  In  my  opinion,  it  was  the 
evident  purpose  of  the  testator  that  his  wife 
should  be  preferred  as  a  legatee,  to  the  ex- 
tent of  ^15,000,  to  be  paid  her  from  the  fund 
specified;  and  hence  his  disposition  is  ex- 
pressed in  the  present  tense,  thus:  "Now  I 
win  to  my  wife,"  etc.  And  that  the  one  in 
favor  of  Mrs.  Abbie  Cross  was  to  be  subse- 
quently paid  from  the  residue  thereof,  if  any, 
is  evidenced  by  the  words  employed  in 'the 
future  tense,  viz.:  "I  will  then  wIU  Mrs. 
Abbl  Cross,"  etc.  I  scarcely  think  those 
two  dispositions  fairly  susceptible  of  a  dif- 
ferent construction  without  departing  from 
the  text  of  the  wilL 

On  Application  for  Rehearing. 

(AprU  4,  188a) 

MILLER,  T.  In  this  case  the  court  grants 
a  rehearing  on  the  question  whether  the 
$20,000,  the  subject  of  one  of  the  dispositions 
of  the  will,  shall,  to  the  extent  the  fund  re- 
mained at  the  testator's  death,  go  to  his 
wife,  or  be  distributed  between  her  and  Mrs. 
Abbie  Cross,  as  we  directed  in  our  first  de- 
cree. On  this  point  the  court  will  receive 
briefs  from  the  parties,  and  decide  without 
oral  argument;  the  briefs  to  be  filed  within 
20  days.  In  all  other  respects  the  rehearing 
is  refused. 

On  Rehearing. 

(May  16,  189&) 

MILLER,  J.  The  rehearing  in  this  case  was 
granted  on  the  question  arising  on  that  part  of 
the  will  of  the  deceased  relating  to  his  supposed 
fund  of  $20,000  or  $25,000,  and  introducing  his 
wife  and  Mrs.  Cross  as  legatees.  The  dis- 
position, so  far  as  it  is  material  to  the  con- 
troversy, is:  "Now  I  have  in  cash  and  other 
notes,  which  will  amount  to  fully  (including 
my  portion  of  the  present  crop)  fully  $20 
to  $25,000,  Twenty  five  thousand  dollars. 
Now  I  will  to  my  wife  out  of  this  fifteen 
thousand  dollars  in  cash  or  its  equal.  I  will 
then  will  to  Mrs.  Abbie  Cross  and  her  daugh- 
ter the  sum  of  five  thousand  dollars.  Now 
the  balance  I  want  my  wife  to  take  and  have 
it  so  divided  among  T.  S.  Shaffer's  childen." 
In  our  original  opinion,  we  reached  the  con- 
clusion that,  the  fund  the  testator  supposed 
he  woiild  leave  to  discharge  the  legacies 


proving  insufficient,  the  legatees  should 
share  the  fund  in  the  proportions  of  the 
amounts  of  their  respective  legacies.  This 
is  the  rule  of  distribution  when  legacies  ex- 
ceed the  funds  for  their  payment,  and  the 
testator  has  directed  no  priority  or  prefer- 
ence of  payment  Rev.  Civ.  Code,  art  1635. 
The  re-examination  of  the  question  has  Im- 
pressed us  that  the  testator  did,  in  this  dis- 
position, intend  the  priority  of  payment 
which  excludes  the  proportionate  distribu- 
tion when  the  particular  legacies  are  made 
with  no  such  priority  or  preference,  and  the 
property  left  is  not  enough  to  pay  all  the 
legacies.  '3ut  if,"  the  Code  says,  "there  is 
preference  of  payment  expressed  there  is  no 
proportionate  distribution."  The  priority  in 
this  case  in  favor  of  the  testator's  wife,  we 
think,  is  the  necessary  implication  from  his 
language.  He  expresses  himself:  "I  will  to 
my  wife  out  of  this,  fifteen  thousand  dollars 
in  cash  or  its  equal."  Supplying  the  punctu- 
ation, 'this"  refers  to  the  fund  he  then  sup- 
posed amounted  to  $20,000  or  $25,000.  The 
disposition,  we  think,  in  legal  effect  stands 
by  itself;  that  is,  not  modified  or  dependent 
upon  the  dispositions  that  follow.  His  wife 
stood  first  in  his  contemplation  in  the  dis- 
tribution of  this  fund.  **Then,"  following 
the  disposition  in  her  favor,  we  think  must 
be  deemed  to  refer  to  the  residue  of  the  fund 
when  the  $15,000  is  paid  to  his  wife.  The 
words  '*I  will  then  will  to  Mrs.  Abbie  Gross  and 
her  daughter  the  sum  of  five  thousand  dol- 
lars," convey,  in  our  opinion,  the  plain  sig- 
nificance that  the  Cross  legacy  was  to  have 
no  effect  until  the  wife's  legacy  was  paid. 
The  phraseology  of  the  testator,  with  no 
aids,  usually  calls  for  the  application  of  the 
cardinal  rule  tor  the  interpretation  of  lega- 
cies; that  is,  the  intention  of  the  testator,— 
fulfilled,  we  think,  by  supposing  the  wife  Is 
to  receive  her  $15,000  first,  and  defeated,  in 
our  view,  by  giving  Mr.  Cross  a  proportion- 
ate share,  to  the  diminution  of  the  fund,  and 
to  the  prejudice  of  the  wife.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  our  for- 
mer judgment,  in  respect  only  to  these  lega- 
cies herein  referred  to,  be  avoided  and  set 
aside,  and  that  the  fund  for  payment  of  the 
said  legacies  be  first  applied  to  pay  that  of 
$15,000  to  the  wife  of  the  testator,  and  the 
residue,  if  any,  to  the  legacies  In  favor  of 
Mr.  Cross  and  daughter,  and  that  appellees 
pay  costs. 

BREAUX,  J.,  dissents. 


(59  La.  Ann.  627) 

CORPORATION  OP  AMITE  CITY  v.  HOLLY 

et  ux.    (No.  12,782.) 
(Supreme  Ck>art  of  Louisiana.    May  30,  1898.) 
CiTT  Okdinanoe— Statutory  Opfbnsb— Suvmabt 

PllOCBEDINGS— JCHY  TrIAL— COW- 
8TITUTIONAL  LaW. 

1.  Whatever  be  the  view  concerning  the  grav- 
ity of  the  offense  against  a  state  law,  the  very 
fact  that  the  legislature  authorizes  the  towns 
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and  cities  of  the  state  to  deal  with  the  same 
subject  by  ordinance  indicates  that,  to  the  legls- 
latiye  mind,  the  act  also  properly  constitutes 
one  of  those  petty  offenses  which  are  regarded 
as  local  injuries. 

2.7?he  public  welfare,  requiring  the  mainte- 
nance of  peace  and  good  order,  as  well  as  of 
careful  sanitary  regulations  in  towns  and  cities, 
renders  summary  proceeding's  in  many  cases  a 
necessity;  and  no  occasion  is  presented  for  the 
inauguration  of  the  revolution  that  must  follow 
the  announcement  of  the  doctrine  that  a  jury 
trial  is  an  indispensable  prerequisite. 

3.  The  Drovisions  of  article  92  of  the  constitu- 
tion of  1879,  which  confer  upon  municipalities 
within  the  state  cognizance  of  cases  arismg  un- 
der police  regulations,  authorize  the  enactment 
by  the  legislature  of  laws  enabling  them,  by 
appropriate  ordinances,  to  put  same  in  force: 
and  they  constitute  an  exception  to  the  general 
rule  announced  in  article  7  thereof,  which 
guaranties  to  an  accused  person  the  right  of 
trial  by  jury,  notwithstanding  the  two  offenves 
appear  to  be  identically  the  same. 

(SyUabus  by  the  Court) 

Appeal  from  municipal  court  of  Amite 
Olty;   T.  B.  Sowell,  Judge. 

Mrs.  Lawrence  Holly  was  conTlcted  of  sell- 
ing whisky  without  a  license,  in  the  mayor's 
conrt  of  Amite  City,  and  appeals.     Affirmed. 

W.  B.  Kemp  and  Octo  N.  Ogden,  for  ap- 
pellant   W.  H.  McClendon,  for  appellee. 

WATKINS,  J.  A  fair  statement  of  this 
controversy  is  found  in  the  brief  of  counsel 
for  the  plaintiff  and  appellee,  from  which  we 
make  the  subjoined  extract,  viz.:  'This  is 
an  appeal  by  defendant  from  a  judgment  of 
the  mayor's  court  sitting  in  Amite  City,  Tan- 
gipahoa parish,  inflicting  a  fine  of  fifty  ($50) 
dollars  upon  defendant  for  selling  whisky 
without  a  license  within  the  corporation  of 
Amite  City,  said  Judgment  and  sentence  be- 
ing rendered  under  and  by  virtue  of  an  or- 
dinance passed  by  the  council  of  Amite  City, 
acting  under  and  by  authority  conferred  by 
Act  No.  8  of  the  General  Assembly  of  1896. 
No  complaint  is  made  or  objection  urged  by 
defendant  either  by  pleading  or  brief  as  to 
the  regularity  of  the  proceedings  before  the 
mayor's  court,  or  to  the  proceedings  of  the 
council  in  adopting  the  ordinance  under 
which  the  defendant  was  tried  and  senten- 
ced. The  demurrer  and  plea  to  the  Jurisdic- 
tion, filed  and  in  the  record,  in  substance 
simply  attack  Act  No.  8  of  1896,  upon  the 
ground  that  said  act  is  unconstitutional,  as 
violative  of  articles  5,  6,  7,  8,  47,  80,  and  92 
of  the  constitution  of  1879.  Defendant,  in 
her  brief,  appears  to  have  abandoned  the 
plea  to  the  Jurisdiction  of  the  mayor's  court, 
and  to  rest  upon  the  plea  to  the  constitu- 
tionality of  Act  No.  8."  To  much  the  same 
effect  is  the  brief  of  defendant  and  appel- 
lant, as  will  appear  by  the  following  extract 
therefrom,  viz.:  "But,  may  it  please  the 
court,  we  especially  insist  that  this  exception 
is  well  taken,  to  wit,  that  the  proceeding  is 
violative  of  the  bill  of  rights  and  constitu- 
tion of  the  state  of  Louisiana  of  1879.  Act 
8  of  1896  authorizes  'city  councils  or  munici- 
pal  corporations   to   pass   ordinances   rela- 


tive to  the  sale  of  liquor  without  first  ob- 
taining license.'  Under  this,  the  council  of 
Amite  City  passed  an  ordinance  providing 
for  the  infliction  by  the  mayor  of  a  fine  for 
the  sale  of  liquors  without  license.  The 
mayor,  under  this  ordinance,  authorized  by 
this  act,  imposed  the  fine  in  this  case.  And 
our  contention  is  that  the  whole  proceeding 
is  void,  because  the  ordinance  was  authoriz- 
ed by  an  act  which  is  violative  of  the  bill 
of  rights,  which  provides  that  'in  all  crim- 
inal proceedings  the  accused  shall  enjoy  the 
right  to  a  speedy  trial  by  an  impartial  Jury.* 
Const  1879,  art  7." 

The  record  shows  that  the  defendants,  Mrs. 
Iiawrence  Holly  and  Mr.  Lawrence  Holly, 
were  charged,  upon  an  affidavit  in  due  form, 
'-with  retailing  liquors  within  the  corporate 
limits  of  the  [town]  of  Amite  City,  without 
previously  obtaining  a  license  from  the  po- 
lice Jury,  town,  or  city  authorities,  all  of 
which  is  contrary  to  the  form  of  the  ordi- 
nances of  the  said  city  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state."  The  section  of  the  city 
ordinance  under  which  the  foregoing  affi- 
davit was  made  is  of  the  following  tenor, 
viz.:  "That  no  person  or  persons  shall  sell 
or  retail  spirituous  or  intoxicating  liquors 
within  the  corporate  limits  of  the  corpora- 
tion of  Amite  City  without  previously  ob- 
taining a  license  therefor  from  the  proper 
legal  authorities;  and  any  person  or  persons 
who  may  violate  the  provisions  of  this  or- 
dinance, on  proper  affidavit  first  made,  shall 
be  arrested,  prosecuted  and  tried  before  the 
mayor's  court  of  the  corporation  of  Amite 
City,  and  on  conviction  shall,  for  each  of- 
fense, be  fined  by  the  maydr,  not  less  than 
twenty-five  dollars  and  costs,  and  not  more 
than  fifty  dollars  and  costs,  and  in  default  of 
payment  of  both  fine  and  cost  in  full,  shall 
be  imprisoned  in  Jail  for  a  period  of  ten 
days."  The  title  of  this  ordinance  is  sim- 
ilar in  terms  to  those  contained  in  the  sec- 
tion quoted,  making  mention  of  the  fact  tbat 
same  is  "authorized  by  Act  No.  8  of  the  Gen- 
eral Assembly  of  the  State  of  Louisiana,  ap- 
proved June  26,  1896."  To  this  proceeding 
the  defendants  tendered  a  demurrer,  the  sub- 
stance of  which  is  given  above,  to  the  effect 
that  the  aforesaid  ordinance  is  founded  upon 
an  act  of  the  legislature  which  violates  the 
bill  of  rights,  and  contravenes  the  guaranty 
which  is  contained  in  article  7  of  the  consti- 
tution, and  is  therefore  unconstitutional  and 
void.  The  provisions  relied  upon  are  as  fol- 
lows, viz.:  "In  aU  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  pub- 
lic trial  by  an  impartial  Jury,"  etc.  Const, 
art.  7.  The  provisions  of  the  statute  are  of  the 
following  tenor,  viz.;  "That  the  city  coun- 
cils of  municipal  corporations  throughout  the 
state  are  hereby  empowered  to  pass  ordi- 
nances authorizing  the  arrest  and  prosecu- 
tion before  the  mayors  or  recorders  of  said 
corporations  of  any  person  or  persons  selling 
liquors  within  the  corp^flg|^|i^2a^|^|gi^|^ 
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having  previously  obtained  a  license;  and 
the  said  ordinances  may  be  enforced  by  fines 
and  otherwise,  Just  as  ordinances  against 
breaches  of  the  peace  In  said  cities  are  en- 
forced." Act  No.  8  pt  1896.  The  act  fur- 
nishes ample  authority  to  the  corporation  of 
Amite  City  for  the  adoption  of  the  ordinance, 
and  the  proceedings  thereunder  were  perfect- 
ly regular  In  every  respect. 

On  the  trial,  Mrs.  Lawrence  HoUy  was  found 
guilty,  and  convicted  and  sentenced  to  pay  a 
fine  of  $50  and  costs,  or,  In  default  of  paying 
said  fine  and  costs,  that  she  be  confined  in 
Jail  for  10  days;  but  Mr.  Lawrence  Holly  was 
found  not  guilty,  and  discharged.  It  is  from 
that  sentence  and  decree  that  Mrs.  Lawrence 
Holly  prosecutes  this  appeal,  relying  upon  the 
unconstitutionality  of  the  statute,  because  it, 
in  effect,  deprives  her  of  the  right  of  '^ial 
by  an  impartial  Jury,"  as  guarantied  by 
the  constitution.  Counsel  refer  us  to  the  pro- 
visions of  the  Revised .  Statutes  which  are  to 
the  effect  that  "whoever  shall  keep  a  grog  or 
tippling  shop,  or  retail  spirituous  liquors,  with- 
out previously  obtaining  a  license  from  the  po- 
lice Jury,  town  or  city  authorities,  on  convic- 
tion shall  be  fined  not  less  than  one  hundred, 
nor  more  than  five  hundred  dollars,  and  in  de- 
fault of  payment  ^all  be  imprisoned  not  les« 
than  fifteen  days  nor  more  than  four  months.*' 
Section  910.  And  upon  that  statute  counsel 
base  their  contention  that  the  ordinance  de- 
nounces as  a  violation  thereof  the  same  act 
which  the  statute  denounces  as  a  crime;  and 
for  that  reason  the  legislature  could  not  consti- 
tutionally confer  upon  the  mayor  of  Amite 
City  the  Jurisdiction  to  try  and  punish  the  act, 
thus  depriving  the  defendant  of  his  constitu- 
tional right  of  trial  by  Jury.  The  first  ques- 
tion is  whether  the  ordinance  denounces  the 
same  act  as  section  910  of  Revised  Statutes 
does;  and  the  second  Is,  If  so,  does  the  uncon- 
stitutionality of  the  act  of  1896  result  from  its 
having  authorisBed  the  ordinance. 

1.  The  ordinance  declares  'that  no  person  or 
persons  shall  sell  or  retail  spirituous  or  intoxi- 
cating liquors  within  the  corporate  limits  of 
the  [tow^]  of  Amite  City  without  previously 
obtaining  a  license  therefor,  from  the  proper 
legal  authorities,"  etc  The  provisions  of  the 
two  are  substantially  the  same,  with  the  ex- 
ception that  one  applies  to  the  state,  and  the 
other  to  the  town. 

2.  The  contention  of  the  defendant's  counsel 
is  that  the  quality  of  the  act  is  not  changed  by 
conferring  Jurisdiction  upon  a  mayor's  court; 
and  they  say  that  "It  seems  too  evident  for 
argument  that  the  court  will  not  sanction  an 
evasion  of  a  constitutional  right.  If  the  state 
legislature  could  not  directly  confer  upon  its 
courts  the  right  to  fine  a  defendant  without  a 
Jury  [trial],  it  could  not,  a  fortiori,  confer  up- 
on a  municipal  corporation  this  power,  viola- 
tive of  the  bill  of  rights."  On  the  other  hand, 
the  contention  Is  that  the  legislative  act,  and 
ordinance  of  the  corporation  of  Amite  City 
thereunder,  contemplate  police  regulation  mere- 
ly, and  that,  as  such,  same  is  protected  from 


constitutional  impairment.  The  constitution 
provides  that  "no  Judicial  powers  except  as 
committing  magistrates  in  criminal  cases  shall 
be  conferred  on  any  officers  other  than  those 
mentioned  in  this  title,  except  such  as  may  be 
necessary  in  towns  and  cities;  and  the  Judicial 
powers  of  such  oflicers  shall  not  extend  further 
than  the  cognizance  of  cases  arising  under  the 
police  regulations  of  towns  and  cities  in  the 
state."     Const  1879,  art  92. 

The  question,  then,  is  whether  the  statute  of 
1896  does  more  than  authorize  municipal  cor- 
porations in  towns  and  cities  of  the  state  to 
pass  ordinances  which  are  in  the  nature  of  po- 
lice regulations  therefor;  for,  if  the  provisions 
of  the  statute  can  be  so  considered,  they  are 
constitutional  and  valid.  Quite  a  similar  con- 
tention arose  and  was  decided  In  State  v. 
Fourcade,  45  La.  Ann.  717,  13  South.  187,  the 
defendant  having  been  prosecuted  under  a  city 
ordinance  for  selling  watered  or  adulterated 
milk  within  the  city  of  New  Orleans.  In  that 
case  one  of  the  defendant's  contentions  was 
that  the  city  ordinance  was  Illegal  because  the 
state,  by  legislative  enactments,  had  "taken 
and  resumed  exclusive  control  and  Jurisdiction 
for  Itself  of  all  matters  of  offense  and  punish- 
ment contained  In  said  state  legislation,  in  an- 
tagonism with,  or  on  the  same  subject-matter 
of,  these  municipal  ordinances;  that  the  passage 
and  effect  of  said  statutes  are  to  render  ille- 
gal, null,  and  void  for  the  time  being  said  ordi- 
nances; and  that,  as  long  as  said  statutes  are 
in  force,  the  said  city  ordinances  are  branded 
with  Illegality,  and  unsusceptible  of  enforce- 
ment" While  it  is  true  that  the  exact  ques- 
tion which  is  here  presented  was  not  propound- 
ed In  its  present  form  in  that  case,  yet  it  was 
in  effect;  that  is  to  say,  that  the  defendant 
was  being  prosecuted  twice  for  the  same  of- 
fense,—once  under  a  state  statute,  and  once 
under  a  dty  ordinance;  or  that,  as  the  same 
offense  was  denounced  under  a  state  law  and 
a  city  ordinance,  in  force  at  one  and  the  same 
time,  it  was  possible  for  him  to  be  prosecuted 
under  both,  and  this  would  be  in  violation  of 
the  constitutional  fiat  that  no  one  shall  be 
twice  tried  for  the  same  offense.  On  that  con- 
tention, our  opinion  makes  this  observation, 
viz.:  "Defendant  urges  that  he  is  charged 
with  an  act  which  the  city  contends  she  has 
the  right  to  punish,  although  the  Identical  act 
is  for  the  same  purpose  denounced  and  pun- 
ished as  a  state  offense;  that  for  the  same 
act  which  the  state  has  made  a  state  offense, 
the  municipality  has  no  right  to  institute  a 
municipal  prosecution,  and  punish  as  a  mu- 
nicipal offense;  and  that,  the  state  having 
now  constituted  the  offense  one  against  the 
state,  he  cannot  through  the  instrumentality 
of  the  ordinance,  be  deprived  of  his  constitu- 
tional right  of  being  charged  only  through  an 
indictment  or  an  Information,  and  of  being 
tried  by  a  Jury."  And  our  ophilon  then  states 
that  defendant  further  assumes  that,  the  mo- 
ment the  legislature  declares  that  the  commis- 
sion of  a  particular  act  shall  be  punishable  by 
the  state  as  a  state  offense^  the  commission 
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of  the  same  act,  which  up  to  that  time,  as  be- 
ing violative  of  a  mmilclpal  ordinance,  would 
be,  in  the  strictest  sense,  a  municipal  ofCense, 
and  triable  as  such,  must  cease  to  be  so  tri- 
able, and  the  procedure  in  regard  to  the  prose- 
cution be  forced  to  conform  to  the  constitu- 
tional requirements  which  govern  state  crimes. 
From  the  foregoing  statement  of  the  ques- 
tion and  extract  from  our  opinion  it  appears 
that  the  only  difference  therefrom  which  the 
instant  case  presents  is  that  the  state  law 
denouncing  the  offense  was  enacted  prior 
to  the  enactment  of  the  statute  complained 
of  as  illegal;  that  this  difference  in  the  date 
of  the  adoption  of  the  two  statutes  cannot 
affect  the  legal  principle  involved  in  any 
way,  the  simple  question  being  whether  they 
can  both  stand  and  be  enforced  at  one  and 
the  same  time.  In  the  Fourcade  Case  we 
declined  to  entertain  the  defendant's  con- 
tention, and  affirmed  the  Judgment  appealed 
from;  and,  in  so  doing,  our  opinion  collates 
a  large  number  of  pertinent  authorities. 
From  one  of  the  cases  cited— Mclnemey  ▼. 
City  of  Denver  (Colo.  Sup.)  29  Pac.  51S— we 
make  the  following  extract,  viz.:  "The  leg- 
islature may  undoubtedly  delegate  to  mu- 
nicipal corporations  power  to  adopt  and  en- 
force by-laws  or  ordinances  on  matters  of 
special  local  importance,  even  though  gen- 
eral statutes  exist  relating  to  the  same  sub- 
ject An  ordinance  must  be  authorized,  and 
must  not  be  repugnant  to  a  statute  over  the 
same  territorial  area;  but  if  there  be  no 
other  conflict  between  the  provisions  of  the 
statute  and  ordinance  save  that  they  deal 
with  the  same  subject,  both  may  be  given 
effect  The  resulting  or  correlative  doctrine 
is  now  too  firmly  established  to  admit  of 
serious  qaestion,— that  the  same  act  may 
constitute  two  offenses,  viz.  a  crime  against 
the  public  law  of  the  state,  and  also  a  petty 
offense  against  a  local  municipal  regulation. 
The  weight  of  authority  likewise  fully  sus- 
tains the  view  that  a  prosecution  and  pun- 
ishment for  one  of  these  offenses  is  no  bar 
to  a  proceeding  for  the  other,"  etc.;  citing 
numerous  authorities.  The  opinion  further 
says:  "Whatever  be  the  view  concerning 
the  gravity  of  the  offense  against  a  state 
law,  the  very  fact  that  the  legislature  au- 
thorizes the  city  to  deal  with  the  same  sub- 
ject by  ordinance  indicates  that  to  the  leg- 
islative mind  the  act  also  properly  consti- 
tutes one  of  those  petty  offenses  regarded 
as  local  Injuries.  The  public  welfare,  re- 
quiring the  maintenance  of  peace  and  good 
order,  as  well  as  of  careful  sanitary  regula- 
tions, in  cities  and  towns,  renders  summary 
proceedings  in  many  cases  a  necessity;  and 
we  are  not  now  prepared  to  inaugurate  the 
revolution  that  must  follow  the  announce- 
ment of  the  doctrine  that  a  jury  trial  is  an 
Indispensable  prerequisite.  An  ordinance  is 
not  in  the  constitutional  sense,  a  public  law. 
It  is  a  mere  local  rule  or  by-law;  a  police  or 
domestic  regulation,  devoid,  in  many  re- 
spects, of  the  characteristics  of  public  or 


general  laws,"  etc.  This  court  entertained 
and  expressed  a  similar  vie^  in  State  v. 
Labatut,  39  La.  Ann.  516,  2  South.  550.  See, 
also,  Mayor,  etc.,  v.  Meuer,  35  La.  Ann.  1193, 
and  State  v.  Callac,  45  La.  Ann.  27,  12  South. 
119.  In  State  v.  Gutierroz,  15  La.  Ann.  190, 
our  predecessors  dealt  with  a  similar  ques- 
tion, arising  under  provisions  of  the  consti- 
tution of  1852,  which  were  quite  similar  to 
those  of  1879,  now  invoked,  and  held  that 
they  were  perfectly  harmonious,  and  in  the 
course  of  their  opinion  said:  "The  article 
103  guarantying  the  right  of  trial  by  jury^  is 
the  general  rule,  to  which  the  article  124 
forms  an  exception:  the  former  proclaims  a 
right;  the  other  recognizes  a  class  of  cases 
to  which  that  right  does  not  extend.  In 
other  words,  the  article  103  has  no  applica- 
tion whatever  to  that  class  of  offenses  which 
are  to  be  tried  summarily,  without  the  inter- 
vention of  an  impartial  jury  of  the  vicinage." 
To  the  same  effect  is  State  v.  Noble,  20  La. 
Ann.  325.  For  like  reasons,  we  must  hold 
that  article  92  of  the  constitution  of  1879 
constitutes  an  exception  to  the  general  rule 
which  is  announced  in  article  7  of  that  In- 
strument, which  guaranties  to  an  accused 
person  "the  right  to  a  speedy  public  trial 
by  an  impartial  Jury,"  etc.  On  this  hypothe- 
sis, we  are  of  opinion  that  the  apparent  un- 
constitutionality of  the  statute  complained 
of  can  be  satisfactorily  explained,  and  pro- 
ceedings under  the  ordinance  in  question  rec- 
onciled and  rendered  compatible  with  those 
under  the  Revised  Statutes. 

Counsel  for  the  defendant  raise  in  their 
brief  an  alternative  issue,  which  was  not 
set  up  in  the  demurrer  they  filed  in  the 
mayor's  court  on  the  trial.  It  is  of  the  fol- 
lowing tenor,  viz.:  "At  the  time  of  the 
alleged  offense,  the  parish  of  Tangipahoa 
at  a  public  election,  had  prohibited  the  sale 
of  liquors  within  its  borders.  It  therefore 
abolished  the  Imposition  of  licenses  as  a 
source  of  revenue,  and  with  this  abolition 
the  criminal  machinery  set  up  to  enforce  the 
collection  of  licenses  felL  It  has  been  since 
that  time  both  illegal  and  impossible  to  ob- 
tain a  license  for  the  sale  of  liquor;  and  it 
would  seem  most  absurd  that  a  fine  should 
be  Inflicted  upon  a  citizen  for  falling  to  se- 
cure a  license,  or  for  selling  liquor  with- 
out a  license,  when  it  was  physically  and 
legally  Impossible  for  him  to  obtain  such 
license.  It  might  be  perfectly  practicable 
for  the  city  ordinance  to  supplement  the 
state  enactment,  and  provide  a  flne  for  the 
sale  of  liquors;  but  this  was  not  done.  The 
proceeding  was  against  him  for  the  sale  of 
liquor  without  a  license,  under  an  ordinance 
made  when  it  was  proper  to  be  so  made, 
but  which  ceased  or  fell  necessarily  when 
the  sale  of  liquor  was  prohibited.  We  there- 
fore ask  the  court  if  our  arguments  should 
not  prevail  on  the  merits  to  remand  the 
case,  in  order  that  we  may  show  that  at  the 
time  of  the  alleged  sale  of  the  liquor  with- 
out a  license,  that  by  law  it  waa  impossible 
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to  obtain  such  license,  the  parish  of  Tangi- 
pahoa having  adopted  at  a  popular  election 
prohibition."  We  are  of  opinion  that  the 
Issue  presented  on  this  appeal  is  one  of  law, 
namely,  the  constitutionality  yel  non  of  Act 
No.  8  of  1896,  and  that  alone;  and  there  is 
no  force  in  the  application  to  remand,  pre- 
sented for  the  first  time  in  briefs  filed  in  this 
court,  and  it  must  be  refused;  but  we  think 
it  proper  that,  in  afllrming  the  Judgment,  the 
rights  of  the  appellant  be  reserved  In  that 
respect.    Judgment  afiOrmed. 


017  Ala.  66) 

OOMPTON  V.  STATB.1 
(Supreme  Ooart  of  Alabama.     May  18,  1898.) 
Qhasd  JuBT—BuiiMONiNQ—FoBiiA.TioN— Homi- 
cide—EviDENOB. 

1.  Failure  of  certain  persons  summoned  as 
grand  jurors  to  lippear,  and  the  summoning  of 
others  in  their  stead  who  were  impaneled  and 
sworn  in  as  a  part  of  the  jury  before  those 
first  summoned  appeared  and  were  sworn,  and 
the  excusing  of  sucb  first-named  jurors  on  dis- 
coTering  that  the  proper  number  for  the  jury 
had  prerlously  been  sworn  in,  does  not  vitiate 
the  jury  as  organized,  since  Code  1886,  S  4445, 
expressly  provides  that  such  defects  cannot  be 
objected  to  as  against  an  indictment. 

2.  Evidence  that  deceased  had  told  witness 
that  defendant  had  told  a  *'damned  lie,*'  which 
the  witness  had  communicated  to  defendant  be- 
fore the  killing,  was  properly  refused  as  too  re- 
mote to  justify  the  assault  on  deceased.  Brick- 
eU,  O.  J.,  dissenting. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; J.  A.  Bilbro,  Judge. 

Lucian  Compton  and  Brash  Snead  were  Joint- 
ly indicted  for  the  murder  of  one  Chap 
Browning,  by  shooting  him  with  a  pistoL 
There  was  a  severance,  and  on  the  trial  of 
Lucian  Compton  at  the  spring  term,  1896,  of 
the  circuit  court  of  Marshall  county,  he  was 
convicted  of  murder  in  the  second  degree 
and  sentenced  to  the  penitentiary  for  17 
years.  This  is  the  second  appeal  In  this  case, 
the  report  of  the  case  on  the  first  appeal  be- 
ing found  in  110  AU.  24,  20  South.  119.  Af- 
firmed. 

After  the  rendition  of  his  verdict,  the  de- 
fendant moved  for  an  arrest  of  Judgment, 
upon  the  following  grounds:  (1)  That  the 
grand  Jury  which  found  the  verdict  waa  an 
illegal  body,  in  that  one  George  Hendrix, 
one  of  the  persons  drawn  afid  summoned  aa 
a  grand  Juror,  appeared  in  obedience  to 
said  summons,  and  after  being  duly  impanel- 
ed as  a  grand  Juror,  was,  on  motion  or  sug- 
gestion of  the  solicitor,  discharged  and  not 
allowed  to  participate  In  the  proceedings  of 
said  body.  (2)  Because  at  the  organization 
of  the  grand  Jury,  which  preferred  the  in- 
dictment against  the  defendant,  15  persons, 
who  had  been  drawn  and  summoned,  and 
who  were  duly  qualified  to  serve  as  grand 
Jurors,  had  appeared  and  were  sworn  and 
were  placed  upon  the  grand  Jury,  and  the 
court  without  the  authority  of  law,  placed 


1  Rehearing  denied  June  15,  1808. 


upon  the  grand  Jury  two  other  persons  who 
were  summoned  as  talesmen,  and  then  dis- 
charged, without  reason,  one  G^eorge  Hen- 
drlx,  one  of  the  persons  regularly  drawn, 
summoned  and  sworn,  upon  the  grand  Jury 
The  facts  upon  which  this  motion  was  made 
are  sufficiently  stated  In  the  opinion.  The 
motion  was  overruled,  and  the  defendant 
duly  excepted.  The  facts  pertaining  to  the 
ruling  upon  the  evidence  which  Is  reviewed 
on  the  present  appeal,  are  sufficiently  stated 
in  the  opinion.  It  is  deemed  unnecessary  to 
set  out  in  detail  the  charges  refused  to  the 
defendant. 

O.  D.  Street,  for  appellant  Wm.  a  Fitts. 
Atty.  Gen.,  for  thel  State. 

HARALSON,  J.  1.  The  motion  in  arrest  of 
the  Judgment,  was  properly  overruled.  The 
minute  entry  shows,  that  two  of  the  persons, 
one  of  whom  was  George  Hendrix,  who  had 
been  drawn  and  summoned  to  serve  as  grand 
Jurors,  did  not  appear,  and  two  others  ap- 
pearing, were  excused  by  the  court  The 
sheriff  was  ordered  to  summon  four  per- 
sons from  the  qualified  citizens  of  the  coun- 
ty,—twice  the  number  necessary  to  complete 
the  grand  Jury,— and  he  did  summon  four 
such  persons,  all  of  whom  were  found  to  be 
competent  Two  from  this  number  were 
drawn,  and  with  the  others  present,  were 
duly  impaneled,  sworn  and  charged  accord- 
ing to  law  as  grand  Jurors,  and  retired  in 
charge  of  a  sworn  bailiff.  Before  their  re- 
tirement, said  Gewge  H^idrix  appeared, 
and  was  duly  sworn  as  a  grand  Juror;  but,  on 
suggestion  of  the  solicitor,  said  Hendrix 
was  excused  from  serving  as  such  grand 
Juror.  The  grand  Jury  had  been  duly  or- 
ganized, sworn  and  charged,  with  the  prop- 
er number  to  compose  It,  before  H^idrlx 
appeared.  The  fact  that  he  was  sworn  as  a 
grand  Juror,  and  excused  and  hot  allowed  to 
serve,  was,  at  most,  a  mere  superfluous  act, 
of  no  vitiating  effect  on  the  Jury  as  organ- 
ized. Cr.  Code  1886,  §  4445;  Blllingslea  v. 
State,  68  Ala.  486;  Sampson  v.  State,  107 
Ala.  76,  18  South.  207;  Llnehan  v.  State,  113 
Ala.  70,  21  South.  497. 

2.  The  defendant  offered  to  prove  by  John 
Snead,  a  conversation  he,  the  witness,  had 
with  the  deceased,  on  Sunday  morning  be- 
fore the  killing,  which  occurred  on  Monday, 
in  which  conversation  deceased  said,  the  de- 
fendant had  told  a  "damned  lie,"  of  which 
statement,  the  witness  told  defendant  before 
the  fatal  difficulty.  This  conversation  was 
in  reference  to  some  tales  which  deceased 
was  represented  as  having  told  on  the  wife 
of  one  Brash  Snead,  the  brother  of  the  wit- 
ness, which  deceased  denied  making,  and  for 
the  circulation  of  which,  it  seems,  deceased 
understood  the  defendant  was  in  some  way 
responsible.  There  was  no  error  in  exclud- 
ing the  evidence.  It  was  not  a  threat,  and 
was  too  remote  to  Justify,  in  any  sense,  the 
assault  afterwards  made  by  defendant  on 
deceased.  p.^.,.^^^  ^^  ^UU^ IC 
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Z.  This  case  Is  here  on  the  second  appeal 
20  South.  119.  It  appears  again  on  substan- 
tially the  same  fact0  and  questions,  so  far 
as  the  law  of  homicide  goes,  as  on  the  for- 
mer appeal,  when  every  material  question 
of  law,  as  applicable  to  the  case  was  decid- 
ed. On  the  present  trial,  the  court  was  ask- 
ed to  give  its  general  charge  in  writing, 
which  it  did'  in  a  very  lengthy,  clear  and  cor- 
rect charge,  covering,  so  far  as  we  see,  ev- 
ery material  question  in  the  case.  After 
this,  the  defendant  requested  the  court  to 
give  84  written  charges,  38  of  which  were 
given,  and  46  refused.  It  would  be  a  labo- 
rious and  profitless  task  to  review  the  refus- 
ed charges.  They  are  either  abstract,  argu- 
mentative, calculated  to  confuse  and  mis- 
lead the  jury,  or  find  substantial  duplication 
in  the  others  given  for  th^  defendant.  If 
some  of  those  refused  were  free  from  error, 
we  are  satisfied  that  no  injury  resulted 
therefrom  to  the  defendant    Affirmed. 

BBICKELL,  a  J.»  dissenting. 


(U7  Ala.  680) 

ELBOTRIO  LIGHTING  00.  OP  MOBILE  v. 
BUST. 

(Supreme  Court  of  Alabama.     June  8,  1896.) 

Loans— FoRBioN  Corporations— Doing  Business 
— EXBGUTBD  CONTKACTS— Maintenance  —  RAiiy 
ROADS— Power  to  Moutoaob— A ftbk- Acquired 

PROPBRTT— BZBOUTION. 

1.  A  loan  by  a  New  York  corporation  to  an 
Alabama  corporation,  and  the  taKing  of  a  mort- 
gage as  secarity  executed  in  the  domicile  of  the 
lender,  with  the  bonds  to  secure  the  loan  and 
their  coupons,  also  executed  and  payable  in 
such  domicile,  is  a  New  York  contract,  and 
hence  not  within  the  statute  providing  that  no 
foreign  corporation  shall  do  business  within  the 
state  unless  it  designates  a  place  of  business 
therein. 

2.  Where  a  contract  has  been  executed,  there 
can  be  no  relief  granted  on  the  ground  that  it 
originated  with  a  foreign  corporation,  which 
had  not  complied  with  the  statute. 

3.  The  possession  of  a  chattel  by  a  purchaser 
at  sheriffs  sale  under  execution  against  the 
mortgagor  of  the  chattel  is  not  adverse  to  the 
mortgagee,  so  as  to  invalidate  a  subsequent 
sale  under  the  mortgage  by  the  mortgagee  for 
maintenance. 

4.  In  the  absence  of  a  statutorr  limitation,  a 
railroad  company  has  the  implied  power  to 
mortgage  its  property  to  secure  a  loan  for  the 
conduct  of  its  business. 

5.  A  valid  chattel  mortgage  can  be  made  on 
property  afterwards  to  be  acquired  so  as  to  at- 
tach on  it  as  soon  as  it  comes  into  existence, 
and  make  it  in  equity  an  effective  security  for 
the  mortgage  debt. 

6.  A  purchaser  of  mortgaged  property  at  ex- 
ecution sale  acquires  no  other  or  greater  interest 
than  that  possessed  by  the  execution  debtor. 

7.  The  equitable  title  of  a  mortgagee  to  the 
mortgaged  property  will  be  protected  in  equity 
against  all  persons  other  than  bona  fide  pur- 
chasers without  notice. 

Appeal  from  chancery  court.  Mobile  coun- 
ty; W.  H-  Tayloe,  Chancellor. 

Bill  by  Lewis  H.  Rush  against  the  Electric 
Lighting  Company  of  Mobile.    From  a  de- 


cree   for    complainant,    defendant    appeals. 
Affirmed. 

The  material  allegations  of  the  bill  are  as 
follows:  The  MobUe  &  Spring  Hill  Railway 
Company,  on  the  1st  day  of  April,  1803,  ex- 
ecuted and  delivered  to  the  Mercantile  Trust 
&  Deposit  Company  of  New  York,  and 
caused  to  be  recorded  In  the  probate  court 
of  Mobile  county,  a  certain  deed  of  trust, 
whereby  the  said  railway  company  conveyed 
to  the  said  trust  company,  the  railway  of  the 
said  company,  situated  in  the  city  of  Mobile 
and  more  particularly  described  in  the  biU. 

"Also  all  the  iron  rail,  fastenings,  railway 
structures,  station  houses,  depots  and  plat- 
forms, rolling  stock,  horses,  mules,  cars,  en- 
gines, wagons,  stationary  engines,  boilers, 
electrical  plant,  appliances  or  equipment;  al- 
so all  office  and  stable  furniture,  and  all 
equipment  of  any  and  erery  kind  pertaining 
to  the  construction,  maintenance  and  opera- 
tion of  said  railroad,  or  any  portion  thereof, 
which  were  then  owned  or  which  might 
thereafter  be  acquired  by  said  company,  for 
use  upon  its  said  described  railway,  or  any 
portion  thereof,  or  in  connection  therewith;" 
a  copy  of  said  deed  of  trust  is  attached  to 
the  biU,  as  Bxhibit  A,  from  which  it  appears 
that  the  contract  was  executed  wholly  in 
New  York. 

After  said  mortgage  or  deed  of  trust  had 
been  executed  and  delivered  and  recorded 
as  aforesaid,  and  the  bonds  secured  thereby 
issued  and  disposed  of,  the  defendant,  the 
Electric  Lighting  Company  of  Mobile,  en- 
tered into  two  agreements  with  the  railway 
company  under  which  the  defendant,  said 
lighting  company,  was  to  furnish  said  rail- 
way company  with  electric  power  with 
which  to  operate  its  railroad  cars,  and  said 
railroad  company  was  to  place  certain  gener- 
ators and  other  property  in  the  building  of 
the  electric  company  to  be  used  by  the  elec- 
tric company  in  furnishing  such  power. 
Said  railway  company,  prior  to  November, 
1898»  for  the  purpose  of  carrying  out  said 
agreement,  obtained  and  placed  in  the  build- 
ing of  the  defendant,  to  be  operated  under 
said  agreement,  two  600-yolt  generators 
specifically  described;  also  two  power  switch 
boards,  Nos.  218  and  184,  together  with  ap- 
pliances and  wires  attached  thereto,  and  the 
defendant  received  and  used  said  property 
as  the  property  of  the  said  railway  company 
in  the  performance  of  said  contract  with 
said  railway  company,  until  the  8th  day  of 
October,  1894,  and  thereafter  retained  the 
same,  claiming  the  right  to  the  possession 
thereof  under  said  contract  until  the  23d  day 
of  May,  1885.  And  complainant  avers  that 
as  soon  as  said  property  was  so  acquired  by 
the  railway  company  it  became  subject  to 
and  covered  by  said  mortgage  or  deed  of 
trust,  and  that  thereafter  the  trustee  in  said 
mortgage  became  vested  with  the  equitable 
title  to  said  property  and  the  said  railway 
company  held  the  legal  title  to  said  property 
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Id  trust  for  the  said  trustee  in  said  deed  of 
trust  or  mortgage  and  for  the  benefit  of  the 
holders  of  the  bonds  secured  by  said  deed 
of  trust  or  mortgage. 

The  said  railway  company  made  default 
in  the  payment  of  the  Interest  upon  the 
bonds  secured  by  said  mortgage  or  deed  of 
trust  on  October  1,  1893,  April  1,  1894,  and 
April  5,  1895,  and  after  two  of  such  defaults 
had  been  made,  but  before  any  action  was 
taken  to  foreclose  the  same,  the  defendant, 
the  Electric  Lighting  Company,  on  June  15, 
1S94,  brought  a  suit  against  the  said  railway 
company  in  the  city  court  of  Mobile,  obtain- 
ed a  judgment  in  said  suit,  caused  an  execu- 
tion to  be  issued  upon  said  Judgment  and 
said  execution  to  be  levied  on  May  23,  1895, 
and  upon  certain  property  described  in  the 
bill  of  complaint  as  the  property  of  the  Mo- 
bile &  Spring  Hill  Railway  Company,  said 
property  was  advertised  for  sale  under  said 
execution,  and  thereafter  on  the  7th  day  of 
June,  1895,  was  sold  pursuant  to  said  adver- 
tisement At  said  sale,  one  Schfner,  an  em- 
ploy6  of  defendant  Electric  Lighting  Com- 
pany, bought  said  property  in  his  own  name, 
but  for  said  company,  and  on  the  same  day 
conveyed  the  same  to  said  company.  A  suf- 
ficient sum  was  paid  in  cash  upon  the  pur- 
chase money  to  satisfy  the  costs  of  said 
cause  and  the  balance  of  said  purchase  mon- 
ey was  receipted  for  by  defendant  Electric 
Lighting  Company  on  account  of  its  said 
judgment,  and  said  company  has  ever  since 
kept  and  used  said  property  as  its  own, 
claiming  absolute  ownership  of  the  same  un- 
der said  execution  sale.  At  and  prior  to  the 
time  when  said  execution  was  levied  on  said 
property  and  said  sale  made  thereunder,  the 
defendant,  the  Electric  Lighting  Company, 
knew  of  the  existence  of  said  mortgage  or 
deed  of  trust,  and  that  the  same  was  of  rec- 
ord, and  complainant,  upon  advice,  charges 
that  defendant  took  said  property  under  said 
sale  subject  in  equity  to  said  mortgage  or 
deed  of  trust  and  held  the  legal  title  thereto 
in  trust  and  for  the  benefit  of  those  claim- 
ing under  said  mortgage  or  deed  of  trust. 

On  the  10th  day  of  June,  1895,  the  trustee 
in  the  said  mortgage  or  deed  of  trust,  a  copy 
whereof  Is  made  Exhibit  A  hereto,  filed  its 
bill  of  complaint  against  the  said  Mobile  & 
Spring  Hill  Railway  Company  in  the  United 
States  circuit  court  for  the  Southern  district 
of  Alabama,  sitting  in  equity,  to  foreclose 
said  mortgage  or  deed  of  trust  and  to  sell  the 
property  covered  thereby  and  to  apply  the 
proceeds  thereof  to  the  payment  of  the  bonds 
and  coupons  secured  thereby.  Process  was 
duly  issued  against  and  served  upon  the 
said  Mobile  &  Spring  Hill  Railway  Company, 
and  said  cause  regularly  prosecuted  to  a 
final  decree  of  foreclosure  and  sale,  and  the 
property  covered  by  said  mortgage  was  duly 
advertised  and  sold  by  Richard  Jones,  who 
had  been  appointed  by  said  court  as  special 
master  to  make  said  sale.  Complainant 
Lewis  Rust  became  the  purchaser  at  said 


sale  of  all  of  the  property,  electric  appliances 
and  equipment  of  every  kind  pertaining  to 
the  construction,  maintenance  and  operation 
of  said  railroad  covered  by  said  mortgage  or 
deed  of  trusty  and  said  sale  was  on  May  6, 
1896,  duly  confirmed  by  said  court,  and  said 
Richard  Jones,  special  master  as  aforesaid, 
executed  to  complainant  a  conveyance  of  all 
of  the  property  covered  by  said  mortgage  or 
deed  of  trust,  including  all  electric  appli- 
ances and  equipments  and  also  all  equip- 
ments of  any  and  every  kind  pertaining  to 
the  construction,  maintenance  and  operation 
of  said  railroad. 

The  defendant,  the  Electric  Lighting  Com- 
pany, at  the  time  of  the  sale  of  the  property 
above  described,  under  said  foreclosure  de- 
cree-in  the  United  States  circuit  court,  still 
had  possession  of  said  property,  claiming  to 
own  and  hold  the  legal  title  to  said  proper- 
ty; it  had  not  been  made  a  party  to  said 
foreclosure  proceedings  and  complainant  is 
advised,  and  upon  such  advice  states,  that 
the  legal  title  to  said  property  did  not  there- 
fore pass  to  complainant  as  against  defend- 
ant by  said  sale  under  said  foreclosure  de- 
cree, but  complainant  obtained  under  said 
sale  the  equitable  title  to  said  property  with 
a  right  to  its  possession,  and  that  the  said 
master  could  not,  and  In  fact  did  not,  deliver 
to  complainant  the  actual  possession  of  said 
property  under  said  sale,  but  the  defendant 
retained  the  possession  of  said  property  and 
has  refused  to  deliver  the  same  to  complain- 
ant, and  was,  at  the  time  of  complainant's 
purchase,  denying  and  still  denies,  that  It 
holds  said  property  as  trustee  for  complain- 
ant, and  does  not  recognize  that  complainant 
has  any  interest  therein  of  any  kind  or  de- 
scription. 

The  Electric  Lighting  Company  of  Mobile 
was  the  only  party  defendant.  The  prayer 
of  the  bill  was  that  the  defendant  might  be 
decreed  to  hold  the  property  described  In 
the  bill  as  trustee  for  the  complainant,  and 
that  it  be  required  forthwith  to  surrender 
possession  of  said  property  to  complainant, 
the  trust  being,  upon  said  delivery,  termin- 
ated and  ended;  that  the  legal  title  to  said 
property  be  vested  in  complainant,  and  that 
the  Electric  Lighting  Company  of  Mobile  be 
made  to  account  for  its  said  trust,  and  may 
be  compelled  to  pay  the  complainant  rea- 
sonable value  for  the  use  of  the  property  dur- 
ing the  time  of  its  detention.  There  was  al- 
so a  prayer  for  general  relief.  The  defend- 
ant made  a  motion  to  dismiss  the  bill  for 
the  want  of  equity,  and  also  demurred  to  the 
bill. 

There  were  14  grounds  of  demurrer.  These 
grounds  of  demurrer  were  as  follows:  (1) 
The  first,  second  and  eleventh  grounds  of  de- 
murrer insist  that  the  deed  of  trust  under 
the  foreclosure  sale  of  which  the  complain- 
ant purchased,  was  void  because  the  trust 
company  had  not  complied  with  the  statute 
requiring  a  foreign  corporation  to  file  with 
the  secretary  of  state  a  written  designation 
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of  a  known  place  of  business  and  an  author- 
ized agent. 

(2)  The  third  and  fourteenth  grounds  of  de- 
murrer are  upon  the  grounds  that  the  gen- 
erators were  In  the  adverse  possession  of  the 
defendant  at  the  time  that  the  bill  to  fore- 
close the  mortgage  was  filed,  and  at  the  time 
that  the  complainant  purchased  them,  and 
that  his  purchase  was,  therefore,  void. 

(3)  The  seventh  and  tenth  grounds  of  de- 
murrer are  grounded  upon  the  contention 
that  the  bill  is  defective,  in  that  it  does  not 
show  that  the  railroad  company  had  any 
power  under  its  charter  to  mortgage  proper- 
ty to  be  acquired  subsequent  to  the  execu- 
tion of  the  mortgage,  and  that  this  mortgage 
was,  therefore,  ultra  vires. 

(4)  The  fifth  ground  of  demurrer  insists 
that  no  mortgage  can  be  made  upon  property 
afterwards  to  be  acquired,  and  that  such  a 
mortgage  confers  no  right,  legal  or  equitable. 

(5)  The  eighth,  ninth  and  twelfth  grounds 
of  demurrer  are  only  to  parts  of  the  bill,  and 
the  ruling  thereon  does  not  afCect  the  case. 

(6)  The  fourth  and  sixth  grounds  of  de- 
murrer are  intended  to  act  as  a  dragnet,  to 
catch  any  point  which  may  have  been  over- 
looked.    They  are  general  demurrers. 

(7)  The  thirteenth  ground  of  demurrer  is 
the  equivalent  of  a  motion  to  dismiss  the  bill 
for  the  want  of  equity. 

On  the  submission  of  the  cause,  upon  the 
motion  to  dismiss,  and  the  demurrers,  the 
chancellor  rendered  a  decree  overruling  both 
the  motion  to  dismiss  the  bill  for  the  want 
of  equity  and  the  demurrer.  From  this  de- 
cree the  defendant  appeals,  and  assigns  the 
rendition  thereof  as  error. 

Fred'k  G.  Bromberg,  for  appellant.  Greg- 
ory L.  &  H.  T.  Smith,  for  appellee. 

HARALSON,  J.  1.  The  first,  second  and 
third  grounds  of  demurrer  question  the 
equity  of  the  bill,  on  the  ground,  that  at 
the  time  the  mortgage,— the  foundation  of 
the  suit— was  executed,  the  mortgagee,  the 
Mercantile  Trust  Company,  had  not  com- 
plied with  the  constitution  and  statutes  of 
this  state  requiring  a  foreign  corporation  to 
file  with  the  secretary  of  state  an  instru- 
ment in  writing,  properly  executed,  desig- 
nating at  least  one  known  place  of  business 
in  the  state.  The  bill  shows  plainly  enough, 
that  the  mortgage  was  a  New  York  and  not 
an  Alabama  contract.  It  is  the  simple  case 
of  a  foreign  corporation,  having  its  domi- 
cile and  place  of  business  in  New  York,  lend- 
ing to  another  corporation  in  the  state  of 
Alabama,  a  sum  of  money,  and  taking  a 
mortgage  on  the  property  of  the  borrowing 
corporation  to  secure  the  loan,  the  mort- 
gage being  executed  in  New  York  and  the 
bonds  to  secure  the  loan  and  their  coupons, 
being  also  executed  and  payable  in  New 
York.  Without  more,  by  no  Just  construc- 
tion of  our  constitution  and  statutes,  can 
this  transaction  of  the  loan  of  the  money 
23So.r^S 


to  the  defendant  company  by  the  New  York 
corporation,  be  held  to  be  offensive  to  their 
provisions.  Collier  v.  Davis,  94  Ala.  456,  10 
South.  86;  Manufacturing  Co.  v.  Ferguson, 
113  U.  S.  727,  5  Sup.  Ct  739;  8  Am.  &  Eng. 
Enc.  Law,  346. 

Moreover,  the  mortgage  had  already  been 
foreclosed  and  the  contract  fully  executed, 
and  if  it  were  true  that  the  transaction  orig- 
inated with  a  foreign  corporation,  which  had 
not  complied  with  our  laws,  it  would  be  too 
late  to  set  that  fact  up  for  relief.  Russell 
V.  Jones,  101  Ala.  261,  13  South.  145;  Long 
V.  Railway  Co.,  91  Ala.  519,  8  South.  706; 
Craddock  v.  Mortgage  Co.,  88  Ala.  282,  7 
South.  196. 

2.  It  is  well  settled  that  the  possession  of 
a  chattel  by  a  purchaser  at  sherilTs  sale,  un- 
der execution  against  the  mortgagor  of  the 
chattel,,  is  not  adverse  to  the  mortgagee,  so 
far  as  to  invalidate  a  subsequent  sale  under 
the  mortgage  by  the  mortgagee.  Williams 
V.  Hatch,  38  Ala.  338;  Herbert  v.  Hanrick, 
16  Ala.  581;  Brunson  v.  Morgan,  86  Ala.  320,  ' 
5  South.  495.  The  doctrine  invoked  by  the 
third  and  fourteenth  grounds  of  demurrer, 
that  the  defendant  was  in  the  adverse  pos- 
session of  the  property  in  question,  at  the 
time  the  bill  to  foreclose  the  mortgage  was 
filed,  and  at  the  time  the  complainant  pur- 
chased at  the  foreclosure  sale,  is  without 
force  against  the  equity  of  the  bill.  The 
rule  against  maintenance  does  not  apply 
when  the  sale  is  what  is  called  a  judicial 
sale,  or  is  made  by  a  public  officer  under 
legal  process.  Humes  v.  Bernstein,  72  Ala. 
547;  6  Am.  &  Eng.  Enc.  Law  (New  Ed.)  842, 
and  authorities  cited. 

3.  In  the  absence  of  limitation  or  restraint 
by  statute,  a  railroad  corporation  has  the 
implied  power  to  borrow  money  as  inci- 
dentiU  to  the  proper  conduct  of  its  business, 
and  to  make  bonds,  notes  and  bills  for  its 
repayment,  and  to  mortgage  its  property, 
real  or  personal,  as  security  for  such  debt. 
Railroad  Co.  v.  Lancaster,  62  Ala.  555;  Kel- 
ly V.  Railroad  Co.,  58  Ala.  489. 

It  is  also  the  established  doctrine  in  Eng- 
land and  in  this  country,  that  a  valid  mort- 
gage may  be  made  of  property  not  in  exist- 
ence at  the  date  of  the  mortgage,  so  as  to 
operate  and  attach  upon  it  as  soon  as  it 
comes  into  existence,  and  make  it  in  equity 
an  effective  security  for  the  debt  provided 
for  in  the  mortgage.  15  Am.  &  Eng.  Enc. 
Law,  749,  and  numerous  authorities  there 
cited;  Guano  Co.  v.  Ballard,  107  Ala.  710,  19 
Soutb    777. 

From  the  foregoing  it  appears  that  the 
fifth,  seventh  and  tenth  grounds  of  demur- 
rer were  without  merit 

4.  The  t&irteenth  ground  questions  gener- 
ally the  equity  of  the  bill,  and  this,  and  the 
motion  to  dismiss  for  the  want  of  equity, 
may  be  disposed  of  together. 

The  bill  alleges  the  execution  and  foreclo- 
sure of  the  mortgage,  and  the  purchase  of 
the  property  by  the  complainant     The  de- 
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fendant  company  claims  under  an  execution 
sale  made  after  the  mortgage  had  been  duly 
recorded.  The  bill  alleges,  that  "at,  and 
prior  to  the  time  when  said  execution  had 
been  leyied,  the  defendant.  Electric  Lighting 
Company,  knew  of  the  existence  of  the 
mortgage  or  deed  of  trust  and  that  the  same 
was  recorded."  If  this  be  true,  as  It  must 
be  held  on  demurrer,  the  defendant  com- 
pany could  not  be  a  bona  fide  purchaser  for 
value  without  notice.  Besides,  4n  purchas- 
ing at  execution  sale,  the  defendant  took 
the  property  subject  to  the  equitable  title 
of  the  mortgagee,  under  whose. mortgage  the 
complainant  claims.  **To  such  sales  the 
rule  of  caveat  emptor  applies  In  its  utmost 
vigor  and  strictness,"  and  the  purchaser  ac- 
quires no  other  or  greater  Interest  In  the 
property  than  was  possessed  by  the  execu- 
tion debtor  at  the  time  of  the  sale..  Lind- 
say T.  Cooper,  M  Ala.  170,  178,  11  South. 
325;  Lovelace  v.  Webb,  62  Ala.  271;  Fore  v. 
McKenzle,  58  Ala.  115;  Bland  v.  Bowie,  53 
'  AUl  162. 

The  legal  title  to  this  property,  acquired 
after  the  execution  of  the  mortgage,  remain- 
ed In  the  mortgagor,  the  Mobile  &  Spring 
Hill  Railroad  Company,  and  when  It  came 
Into  existence  under,  and  the  mortgage  at- 
tached to  It,  the  mortgagor  held  the  legal 
title  as  trustee  for  the  mortgagee,  the  Mer- 
cantile Trust  Company,  under  which  the 
complainant  derives  the  same  equitable  ti- 
tle. This  equitable  interest,  a  court  of 
equity  will  enforce  and  protect  against  all 
];>ers6n8  other  than  bona  fide  purchasers 
without  notice.  Guano  Co.  v.  Ballard,  107 
Ala.  710,  716,  19  South.  777;  Jackson  v. 
Jackson,  91  Ala.  293,  10  South.  81;  Hurst  v. 
Bell,  72  Ala.  336;  Mayer  v.  Taylor,  69  Ala. 
408;  McBrayer  v.  Cariker,  64  Ala.  50;  Mil- 
ner  v.  Rucker  (Ala.)  20  South.  510. 

The  motion  to  dismiss  the  bill  for  want  of 
equity,  and  the  demurrer  questioning  its 
equity,  were  properly  overruled. 

It  is  unnecessary  to  notice  the  other 
gn^ounds  of  demurrer,  to  which  the  bUl,  on  its 
averments,  was  not  open. 

Affirmed. 


(118  Ala.    654) 
COWAN  et  al.  v.  SOUTHERN  RT.  CO.i 
(Supreme  Ctoart  of  Alabama.     June  2,  1898.) 

HoMESTEAB— Deeps— Joinder  of  Wife  —  EVreoT- 
MBST— Estoppel— Parties— Eminent 
Domain— In/unctions. 
.  1.  The  riKht  of  way  over  the  homestead  con- 
veyed by  the  husband's  deed,  but  in  which  his 
wife  did  not  join,  is  void,  and  has  no  operation 
as  an  estoppel  or  otherwise  against  the  hus- 
band. 

2.  When  the  owner  has  knowledge  that  a 
railroad  company  is  proceeding  to  construct  its 
road  on  his  lands,  and  he  allows  it  to  expend 
large  suras  for  this  purpose,  without  interfering 
with  or  forbidding  it  to  proceed,  he  is  estopped 
from  evicting  it  by  ejectment. 

3.  One  who  permits  a  railroad  company,  with- 
out interference,  to  construct  its  road  over  his 


1  Rehearing  denied  June  16,  1898. 


land,  is  not  thereby  estopped  to  claim  compen- 
sation for  the  right  of  way,  except  when  limita- 
tions have  run. 

4.  Where  a  husband  sues  for  damages  to  a 
homestead  from  a  taking  of  a  part  for  a  right  of 
way,  on  revival  of  the  action  by  his  adminis- 
trator after  his  death  the  wife  is  not  a  proper 
party. 

5.  An  injunction  against  a  railroad  company 
should  be  granted,  if  necessary,  to  enforce  the 
collection  of  damages  for  land  taken  and  used 
for  a  right  of  way. 

6.  A  sale  of  a  right  of  way,  void  as  to  the 
selected  homestead  because  not  signed  by  the 
wife,  is  void  though  the  homestead  was  not  set 
apart  until  after  the  sale,  and  as  set  apart' was 
only  a  portion  of  the  selected  homestead. 

7.  It  is  no  defense  to  a  suit  for  damages  for 
taking  land  for  a  right  of  way  that  defendant 
railroad  company  is  the  grantee  of  the  company 
which  first  took  the  land  for  the  road. 

Appeal  from  chancery  coort,  Etowah  coun- 
ty; J.  R.  Dowdell,  Chancellor. 

Bill  by  C.  R.  Cowan,  as  administratrix,  and 
others,  against  the  Sonthem  Railway  Com- 
pany. From  a  decree  sustaining  a  demurrer 
to  the  bUl,  complainants  appeaL    Reversed. 

The  facts  averred  In  the  original  bill  show 
that  the  complainant,  during  his  lifetime,  was 
seised  and  possessed  of  300  acres  of  land  In 
Etowah  county,  upon  which  he  resided  and 
made  his  home;  that  on  August  12,  1886, 
while  so  residing  upon  said  land,  he  executed 
a  deed  to  one  Printup,  as  president  of  the 
Rome  &  Decatur  Railroad  Company,  convey- 
ing a  strip  of  land,  not  to  exceed  100  feet  in 
width  from  northeast  to  southwest  across  the 
said  300-acre  tract,  for  the  purpose  of  build- 
ing and  operating  a  railroad  of  said  company 
across  said  land;  that  at  said  time,  the  com- 
plainant, who  was  a  grantor  in  said  deed, 
was  a  married  man,  residing  with  his  wife 
and  family  upon  said  lands,  and  that  his  wife 
did  not  Join  with  him  in  said  conveyance; 
that  at  the  time  of  the  execution  of  said  deed. 
It  waa  represented  to  the  grantor  that  the  line 
of  railroad  had  been  surveyed  across  said 
lands,  and  that  the  ^oad  would  be  built  upon 
a  certain  line  upon  It,  pointed  out  to  the  com- 
plainant, and  which  was  described  in  the  bQl; 
and  that  the  deed  was  intended  to  convey  the 
strip  of  land  along  the  line  then  pointed  out; 
but  that  said  railroad  company  located  and 
constructed  its  line  of  railroad  at  a  different 
point  It  wa9  further  averred  in  the  bill  that 
the  Rome  &  Decatur  Railroad  Company  built 
its  railroad  during  the  year  1886,  and  that 
said  railroad  company  and  Its  successors 
have  been  in  possession  of  said  strip  of  land 
ever  since,  operating  a  railroad  through  and 
upon  it;  that  said  strip  of  land  so  occupied 
by  the  railroad  is  100  feet  wide;  that  the 
Rome  &  Decatur  Railroad  Company  sold  to 
the  East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company,  and  that  the  latter  company 
sold  to  the  Southern  Railway  Company,  the 
defendant  in  the  present  bill;  and  that  the 
defendant  is  now  operating  a  railroad 
through  and  upon  said  strip  of  land.  It  was 
further  averred  in  the  bill  that  upon  May  7, 
1895,  the  complainant  W.  N.  Cowan  filed  his 
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fice  of  the  judge  of  probate  of  Etowah  coun- 
ty, selecting  and  claiming  out  of  the  tract  of 
800  acres  on  which  he  resided,  160  acres,  as  a 
homestead;  that  the  line  of  railroad  in  ques- 
tion was  located  across  this  160  acres.  It 
was  also  averred  in  the  bill  that  the  Rome  & 
Decatur  Railroad  Company  forcibly  took  pos- 
session of  the  strip  of  land  different  from 
that  conyeyed  in  the  complainant's  deed  and 
built  its  railroad  thereon. 

The  prayer  of  the  bill  was  that  the  deed 
conveying  the  strip  of  land  to  the  railroad 
company  be  declared  null  and  void,  and  that 
a  decree  be  rendered  that  the  defendant  and 
those  imder  whom  it  claimed,  wrongfully 
took  possession  of  said  lands,  and  that  a  ref- 
erence be  had  to  ascertain  how  much  of  the 
complainant's  land  had  thus  been  appropri- 
ated, its  value  and  the  Interest  thereon;  the 
damage  to  the  balance  of  the  land,  and  the 
value  of  the  use  and  occupation  qt  said  strip; 
and  that  the  defendant  be  required  to  pay 
the  aggregate  of  said  several  sums  to  the  com- 
plainant, and  that  if  the  defendant  fails  or 
refuses  to  pay  said  sum,  that  an  Inlunction 
be  issued  to  restrain  the  defendant,  its  officers 
and  agents,  from  operating  the  said  railroad 
over,  through  and  upon  said  strip  of  land, 
until  the  defendant  pay  or  cause  to  be  paid 
complainant's  damages  and  costs  of  suit  as 
ascertained. 

Pending  this  bill,  the  complainant  died. 
Thereupon,  Catherine  R.  Cowan,  as  adminis- 
tratrix and  widow  of  William  N.  Cowan,  de- 
ceased, and  A.  J.  Wilson,  as  administrator  of 
the  estate  of  said  William  N.  Cowan,  de- 
ceased, and  the  heirs  at  law  of  said  William 
N.  Cowan,  filed  a  bill  of  revivor  and  supple- 
ment, on  February  27,  1896,  wherein  the 
death  of  the  original  complainant  was  aver- 
red, and  it  was  further  averred  that  the  land, 
which  had  been  set  apart  to  the  original  com- 
plainants as  a  homestead,  was  duly  set  apart 
to  Catherine  R.  Cowan,  widow  of  the  deceas- 
ed, W.  N.  Cowan,  as  het  homesteadi  under 
the  statute;  and  that  said  lands  were  so  set 
apart  to  her  under  proper  proceedings  of  the 
probate  court  It  was  then  prayed  in  the 
said  bill  of  revivor  and  supplement  that  the 
said  suit  should  stand  revived  in  the  name  of 
the  complainants  in  the  bill  of  revivor  and 
supplement,  and  that  said  suit  should  be  car- 
ried on  and  prosecuted  between  the  parties  In 
like  manner  as  it  would  have  been  between 
the  parties  to  the  original  suit. 

The  bill  was  subsequently  amended  by 
averring  that  the  estate  of  the  decedent,  Wil- 
liam N.  Cowan,  exceeded  in  value  and  area 
the  exemptions  allowed  by  statute,  and  that 
the  160  acres  set  apart  to  the  widow  did  not 
exceed  $2,000;  and  it  was  set  apart  in  regu- 
lar proceedings  in  the  probate  court,  these 
proceedings  being  averred  in  detail. 

To  the  bill  as  amended,  the  defendant  de- 
murred upon  the  following,  among  other 
grounds:  "Fifth.  Said  bill  shows  on  its  face 
that  there  was  no  right  of  action  in  William 
N.  Cowan  at  the  time  of  the  filing  of  the  orig- 


inal bill  Sixth.  Said  bill  shows  on  its  face 
that  the  cause  of  action  as  to  Catherine  R. 
Cowan  originated  since  the  filing  of  the  orig- 
inal biU."  "Ninth.  The  bin  as  amended  and 
revived,  shows  that  the  interest  of  Catherine 
R.  Cowan  accrued  since  the  death  of  her  hus- 
band, and  that  she  took  said  homestead  bur- 
dened with  the  easement  of  respondent's 
roadbed  and  right  of  way."  "Sixteenth.  It 
shows  on  its  face  that  the  selection  of  the 
homestead  by  both  W.  N.  Cowan  and  Cath- 
erine R.  Cowan  was  from  a  large  body  of 
contiguous  land,  being  more  than  three  hun- 
dred acres,  and  was  long  after  defendant  had 
acquired  its  title  to  the  lands  in  controversy. 
Seventeenth.  Said  bill  as  amended,  revived 
and  supplemented,  does  not  show  when  this 
respondent  succeeded  to  the  rights  and  pos- 
session of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company.  Eighteenth.  It 
docs  not  show  for  what  part  of  said  damages 
this  respondent  is  liable." 

On  the  submission  of  the  cause  upon  the 
demurrers,  the  chancellor  rendered  a  decree 
sustaining  the  grounds  of  demurrer  above  set 
forth,  and  overruling  the  other  grounds  of  de- 
murrer. The  complainants  appeal  from  this 
decree,  and  assign  the  rendition  thereof  as  er^ 
ror, 

James  Aiken,  for  appellants.  Burnett  ft 
Oueli,  for  appellee. 

HARALSON,  J.  1.  It  has  been  definitely 
settled  in  this  state,  that  under  our  constitu- 
tion and  laws,  a  right  of  way  over  the  home- 
stead granted  and  conveyed  by  the  husband 
in  an  instrument  In  writing,  duly  executed 
by  him,  but  in  which  the  wife  did  not  }oin, 
is  void  and  has  no  operation  as  an  estoppel 
or  otherwise  against  the  husband.  McGhee 
V.  Wilson,  111  Ala.  615.  20  South.  619,  and 
authorities  there  cited;  Alford  v.  Lehman, 
76  Ala.  526;  Marks  v.  Wilson  (Ala.)  22  South. 
134. 

The  deed  of  W.  N.  Cowan,  executed  by  him 
alone,  on  the  12th  August,  1886,  in  his  life- 
time, to  the  Rome  &  Decatur  Railroad  Com- 
pany, of  a  right  of  way  across  lands  which 
then  constituted  his  homestead,  in  which  his 
wife  did  not  join,  was,  therefore,  a  nullity, 
and,  as  for  any  title  it  conveyed  to  the  rail- 
road company,  the  lands  remained  his  own, 
as  though  said  deed  had  never  been  execut- 
ed. 

2.  The  bill  shows,  clearly  enough,  how- 
ever, that  said  railroad  company,  in  entering 
upon  said  lands  to  build  and  operate  its  road, 
did  so,  not  as  a  trespasser,  but  with  the 
knowledge  and  consent  of  the  owner  of  the 
land.  The  road  was  built  in  the  year  1886, 
by  said  company,  soon  after  the  execution  of 
said  deed,  and  has  since  been  in  its  posses- 
sion and  operated  by  it,  and  the  two  suc- 
cessor railroad  companies,  for  a  period  of 
about  nine  years,  before  this  bill  was  filed, 
without  interference  from,  or  protest  by  the 
owner  of  the  land.   ^.e/^ct^^Q^^^JU 
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alleges  as  a  conclusion,  that  the  railroad 
company  took  forcible  possession  of  said 
right  of  way,  is  of  no  significance,  since  the 
facts  under  which  it  took  possession  are  ful- 
ly averred,  and  show  that  It  entered  on  and 
took  possession  of  the  same,  by  the  consent 
of  the  owner,  W.  N.  Cowan. 

Again,  it  is  well  settled,  that  when  the 
owner  of  land  has  knowledge  of  the  fact, 
that  a  railroad  is  proceeding  to  locate  and 
construct  its  road  on  his  lands,  and  he  allows 
it  to  expend  large  sums  of  money  for  this 
purpose,  without  interfering  with  or  forbid- 
ding it  to  proceed,  he  is  estopped  from  evict- 
ing it  by  ejectment  In  such  case,  there 
only  remains  to  him  a  right  of  compensation. 
South  &  N.  A.  R.  Co.  y.  Alabama  G.  S.  R. 
Co.,  102  Ala.  236,  14  South.  747;  Ahibama  G. 
S.  R.  Oo.  y.  South  &  N.  A.  R.  Co.,  84  Aia.  580, 
3  South.  286;  Railroad  Co.  v.  Jones,  68  Ala. 
49;  Pollard  y.  Maddox,  28  Ala.  321,  and  au- 
thorities referred  to  in  these  cases.  See, 
also.  Rap.  &  M.  Ry.  Dig.  pp.  874,  875,  §§ 
1073,  1074,  and  cases  there  cited;  6  Am.  & 
Eng.  Enc.  Law,  593,  594,  note  1. 

3.  The  original  bill  filed  by  W.  N.  Oowan, 
the  owner  of  the  land,  is  one,  as  was  proper- 
ly held  by  the  chancellor,  not  in  the  nature 
of  a  suit  in  ejectment,  nor  an  action  of  tres- 
pass for  damages,  but  one  solely  for  compen- 
sation for  the  taking  and  using  the  land  of 
complainant  as  a  right  of  way  by  the  rail- 
road, not  haying  made  compensation  there- 
for, without  having  condemned  the  same  un- 
der ad  quod  damnum  proceedings  for  such 
purpose.  It  cannot  be  contended,  that  by 
permitting  the  railroad  company  to  construct 
its  road  and  operate  it  without  interference, 
the  owner  estopped  himself  from  afterwards 
asserting  his  right  to  compensation  for  the 
right  of  way.  As  touching  such  a  conten- 
tion and  as  applicable  to  this  case,  we  may 
appropriately  apply  what  was  said  by  this 
court  upon  the  same  question  in  Thornton  y. 
Railroad  Co.,  84  Ala.  114,  4  South.  197,  where 
Stone,  C.  J.,  employed  this  language:  "There 
is  no  principle  of  estoppel  against  this  claim, 
considered  as  a  mere  demand,  for  damages  for 
the  right  of  way.  If  she  (the  complainant) 
were  s^king  to  evict  the  coi-poration,  there 
might  be  something  in  the  objection.  That 
is  not  the  purpose  of  this  suit.  She  claims 
only  for  the  injury  done  to  the  freehold;  and 
that  claim,  under  the  averments  of  the  bill, 
stands  on  the  same  meritorious  ground  as  if 
the  railroad  had  been  built,  without  prior  at- 
tempt to  procure,  or  condemn  the  right  of 
way.  Such  acquiescence  to  operate  a  bar, 
must  be  of  sufficient  duration  to  toll  the  en- 
try. Railroad  Co.  v.  Jones,  68  Ala.  48;  Jones 
V.  Immigration  Ass'n,  70  Ala.  227;  Tennes- 
see &  C.  R.  Co.  V.  East  Alabama  R.  Co.,  73 
Ala.  426;  1  Wood,  Ry.  Law,  §  209;  Perkins 
v.  Railroad  Co.,  72  Me.  95.  The  course 
adopted  by  the  complainant  in  this  case,  is 
fully  Justified  by  the  authorities,  and  the  bill 
should  be  retained  and  made  effective  by  in- 
lunction  if  necessary,  until  the  damages  are 


properly  ascertained,  or  until  the  railroad 
company  obtains  the  right  of  way  in  legal 
form.  Taylor  v.  Railroad  Co.,  25  Iowa,  371; 
Browning  v.  Transportation  Co.,  4  N.  J.  Eq. 
47;  Gilman  v.  Railroad  Co.,  40  Wis.  653; 
Rusch  V.  Railroad  Co.,  54  Wis.  136,  11  N.  W. 
253;  2  Wood,  Ry.  Law,  §  246.*'  McGhee  v. 
Wilson,  111  Ala.  615,  20  South.  619. 

The  Just  compensation  to  which  the  owner 
is  entitled,  is  defined  and  fully  stated,  after 
careful  consideration.  In  the  case  of  Jones  v. 
Immigration  Ass^n,  70  Ala.  426. 

4.  During  the  life  of  the  husband,  the  title 
to  the  homestead  is  in  the  husband,  and  not 
in  his  wife.  While  it  cannot  be  aliened  by 
him  without  her  voluntary  signature  and 
consent,  that  fact  vests  no  legal  or  equitable 
title  in  her  so  long  as  her  husband  lives. 
During  his  life  the  wife  may  exercise  a  veto 
upon  his  right  of  alienation,  and  may  enjoy 
the  privilege  of  co-occupation  by  his  permis- 
sion, but  she  possesses  no  property  in  the 
premises.  Her  right  accrues  only  at  the  date 
of  the  husband's  death,  and  she  takes  it  in 
its  then  condition,  and  burdened  as  It  may 
be  at  that  time.  Seaman  v.  Nolen,  68  Ala. 
463;  Vancleave  v.  Wilson,  73  Ala.  387;  Grid- 
er  V.  Mortgage  Co.,  99  Ala.  281, 12  South.  775. 

It  follows,  the  wife  was  not  a  necessary 
or  even  a  proper  party  to  the  proceeding. 
The  recovery,  whatever  it  may  be,  will  be 
assets  of  the  estate  of  the  husband,  to  be 
disposed  of  in  due  course  of  administration. 
It  was  proper,  therefore,  to  revive  the  suit, 
on  the  suggestion  of  the  death  of  the  hus- 
band, in  the  name  of  his  administrators,  but 
there  was  a  misjoinder,  as  was  held  by  the 
court  below,  in  the  bill  of  revivor,  in  making 
the  widow  of  the  deceased  and  his  heirs  par- 
ties complainant     Authorities  supra. 

5.  The  fact  that  the  selected  homestead 
was  from  a  body  of  land  larger  than  the 
homestead  selected,  and  that  the  same  was 
set  apart  after  the  owner,  W.  N.  Cowan, 
executed  his  void  deed  to  the  railroad,  was 
without  force  as  a  ground  of  demurrer  to  the 
bill  De  Grafi:enrled  v.  Clark,  75  Ala.  425; 
Goodloe  V.  Dean,  81  Ala.  479,  8  South.  197; 
Marks  v.  Wilson  (Ala.)  22  South.  134. 

If  the  bill  does  not  show  for  what  part  of 
the  compensation  claimed,  the  defendant  Is 
liable,  as  objected  on  demurrer,  It  does  show, 
that  the  defendant  company  had  succeeded 
to  the  rights  of  the  company  which  built  the 
railroad,  is  now  In  possession  of  said  right 
of  way,  and  Is  operating  the  road.  This  Is 
sufficient  to  sustain  the  suit  against  defend- 
ant, which,  as  successor  to  the  Rome  &  De- 
catur Railroad,  is  liable  to  pay  Just  compen- 
sation for  appropriating  to  its  uses  a  part  of 
the  homestead.  Lewis,  Em.  Dom.  §  618;  Rail- 
road Co.  V.  OrUz,  75  Tex.  602,  12  S.  W.  1129 
(s.  c.  1  Am.  Ry.  &  Corp.  Rep.  344,  and  cases 
there  cited). 

From  the  foregoing  it  will  appear  wherein 
the  rulings  of  the  court  on  demurrer  were 
erroneous. 

Reversed  and  remanded.       ^-^  ^ 
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(117  Ala.  624) 

FARMERS'  SAVINGS  &  BUILDING  & 
LOAN  ASS'N  V.  KENT  et  al.i 

(Supreme  Court  of  Alabama.     May  18,  1898.) 

HoBTOAOB  FoHECLOSURE— Sale— Obper  of  Alien- 
ation—Injunction'. 

1.  Where  a  mortgagor  conveys  dififerent  par- 
cels of  mortgaged  property,  to  difiterent  persons, 
at  different  times,  by  warranty  deeds  contain- 
ing no  reference  to  the  mortgage,  retaining  a 
portion  himself,  the  part  retained  constitutes 
the  primary  fund  which  must  be  first  sold  to 
satisfy  the  mortgage,  and,  if  insufficient,  resort 
may  then  be  had  to  that  conveyed  in  the  in- 
verse order  of  alienation.       ^ 

2.  Wliere  the  value  of  parcels  of  property 
subject  to  a  building  and  loan  mortgage  is 
greatly  in  excess  of  the  amount  due,  which  is 
disputed  and  uncertain,  and  can  only  be  as- 
certained by  an  examination  of  the  officers  of 
the  association  who  are  proceeding  to  sell  the 
whole  for  a  small  balance  claimed  to  be  due, 
equity  will  order  an  accounting,  and  enjoin  the 
sale. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; William  H.  Simpson,  Judge. 

Bill  by  Kent  &  Sabotka  against  the  Farmers* 
Savings  &  Building  &  Loan  Association  and 
others  to  enjoin  the  foreclosure  of  a  mortgage 
and  for  an  accounting.  From  a  decree  over- 
ruling demurrers  to  the  bin,  defendant  associa- 
tion appeals.   Affirmed. 

The  bill  in  this  case  was  filed  by  the  appel- 
lees, Kent  &  Sabotka,  and  averred  that  one 
J.  B.  Brewer  negotiated  a  loan  from  the 
Farmers'  Savings  &  Building  &  Loan  Asso- 
ciation, and  to  secure  the  same  executed  a 
nortgage  upon  certain  parcels  of  real  estate, 
and  in  accordance  with  the  building  and  loan 
plan  Brewer  subscribed  for  certain  shares 
of  stock  in  the  association  at  the  time  of 
negotiating  the  loan,  and  as  recited  in  the 
mortgage,  pledged  such  stock  as  secudty  for 
the  debt  The  real  estate  mortgaged  was 
separate  and  distinct;  some  of  it  being  town 
lots,  others  being  store  property  and  dwell- 
ing houses,  and  a  part  being  acreage  proper- 
ty. This  mortgage  was  executed  on  Novem- 
ber 2,  1892.  On  November  1,  1895,  Brewer 
contracted  to  convey  to  one  Politinsky  for 
^1,000,  a  certain  parcel  of  the  property  con- 
tained in  the  mortgage.  On  December  3, 
1895,  he  conveyed,  with  covenants  of  war- 
ranty, a  certain  parcel  to  the  complainants, 
and  on  December  15, 1895,  he  conveyed  still 
another  parcel  to  the  complainants.  On  De- 
cember 8,  1896,  be  contracted  to  convey  to 
the  defendants,  Parker  and  Sharp,  still  an- 
other parcel  of  the  mortgaged  property,  and 
on  January  27, 1897,  he  conveyed  to  the  other 
two  defendants  certain  other  parcels  of  said 
mortgaged  property.  That  the  association 
claimed  that  Brewer  had  made  default  in  his 
payments  as  contracted  for,  and  had  adver- 
tised all  of  the  property  for  sale  under  the 
power  contained  in  the  mortgage,  and  un- 
less restrained  would  proceed  to  sell  the 
same  in  disregard  of  complainants'  rights. 

1  Rehearing  denied  June  15,  1898. 


It  was  then  averred  that  Brewer  claimed  to 
have  paid  his  debts,  and  the  association 
claimed  that  there  was  a  balance  due  of 
$480.  It  was  then  averred  that  the  lands 
mortgaged  greatly  exceeded  the  sums  claim- 
ed to  be  due  by  the  association.  The  asso* 
elation  and  the  parties  other  than  complain- 
ants, who  had  contracted  to  purchase  or  had 
purchased  parts  of  the  lands  from  Brewer, 
and  Brewer  himself  are  made  parties  defend- 
ant to  the  biU. 

The  prayer  of  the  bill  is  that  the  indebted- 
ness of  said  Brewer  to  said  association  be 
ascertained;  that  the  parcel  of  land  still 
owned  by  him,  and  which  he  had  not  convey- 
ed to  other  parties,  be  first  sold  by  the  regis- 
ter to  pay  the  mortgage  debt,  and  if  it  fails 
to  bring  the  amount  ascertained  to  be  due 
and  owing  on  said  mortgage,  that  the  lands 
conveyed  and  contracted  to  be  conveyed  to 
the  different  parties  by  Brewer,  be  sold  in 
the  Inverse  order  of  their  sale  and  convey- 
ance, and  that  pending  this  suit  the  Farmers' 
Savings  &  Building  &  Loan  Association,  its 
servants,  agents  and  attorneys,  be  enjoined 
and  restrained  from  selling  said  land  or  any 
part  thereof  under  said  mortgage,  and  from 
taking  any  steps  to  foreclose  said  mortgage; 
and  then  there  is  a  prayer  for  general  relief. 

The  Farmers'  Savings  &  Building  &  Loan 
Association  demurred  to  the  bill,  upon  the 
following  grounds:  (1)  The  bill  shows  that 
the  complainants  are  without  equitable  right 
to  enjoin  the  sale  of  the  land  described  in  the 
mortgage  executed  by  said  J.  B.  Brewer. 
(2)  That  the  only  remedy  of  the  complain- 
ants is  to  redeem  said  realty,  and  pay  to 
the  defendant  the  amount  Justly  due  it  (3) 
That  the  complainants  in  the  bill  seek  to  en- 
Join  the  sale  of  lands  under  the  mortgage  to 
the  defendant,  in  which  the  complainants 
have  no  interest  (4)  That  the  complainants' 
equity  is  limited  to  the  lands  bought  by 
them,  and  that  they  have  no  interest  and  are 
not  entitled  to  relief  as  to  the  lands  convey- 
ed to  the  parties  defendant  (5)  That  it  is 
not  shown  by  the  bill  that  the  lands  which 
are  still  held  by  Brewer  are  sufficient  in 
value  to  pay  the  indebtedness  due  to  the  de- 
fendant (6)  That  said  bill  does  not  show 
that  the  mortgage  indebtedness  presents  an 
account  so  complicated  as  to  require  the  in- 
terposition of  a  court  of  equity  to  settle  the 
same. 

On  the  submission  of  the  cause  upon  this 
demurrer,  the  chancellor  rendered  a  decree 
overruling  it  From  this  decree  the  Farmers' 
Savings  &  Building  &  Loan  Association  ap- 
peals, and  assigns  the  rendition  thereof  as  er- 
ror. 

Cooper  &  Wert,  for  appellant  A  L.  Browu 
and  B.  W.  Godbey,  for  appellee. 

HARALSON,  J.    The  principle  is  well  set- 
tled, that  when  one  mortgages  his  lands  to 
another,  there    remains    in    the    mortgagor, 
only  an  equity  of  redemption.    Kelly  y.  Long- 
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shore,  78  Ala.  208,  204;  Bingham  v.  Yande- 
gritt,  93  Ala.  283,  285,  9  South.  280. 

Again  we  hare  held,  that  a  junior  incum- 
brancer win  not  be  allowed  to  go  into  equity 
to  enforce  the  incumbrance  of  the  senior,  and 
his  own,  for  the  payment,  first,  of  the  de- 
mand of  the  senior,  and,  next,  his  own. 
Mims  V.  Cobbs,  110  Ala.  578, 18  South.  309. 

There  is  a  marked  distinction,  however,  be- 
tween a  junior  incumbrancer,  and  a  grantee 
of  lands  sold  subsequent  to  the  mortgage. 
'*The  mortgagor  can  convey  the  entire  mort- 
gaged premises  to  a  single  grantee;  or  he 
can  convey  them  in  parcels  to  different  gran- 
tc-es  simultaneously  or  successively,  or  he  can 
convey  a  portion  and  retain  the  residue. 
When  a  mortgagor  conveys  by  a  deed  abso- 
lutely silent  with  respect  to  an  outstanding 
mortgage,  the  grantee,  of  course,  takes  the 
land  incumbered  by  the  mortgage,  if  he  had 
actual  notice  of  it,  pr  constructive  notice  by 
record  or  otherwise."  8  Pom.  Bq.  Jur.  § 
1205. 

The  same  author,  in  section  1224  of  his 
work,  again  says:  "Whenever  the  mort- 
gagor has  conveyed  separate  parcels  of  the 
mortgaged  premises  by  warranty  deeds  to 
successive  grantees,  and  there  are  no  special 
provisions  in  any  of  their  deeds,  and  no  other 
dealings  between  themselves  or  with  the 
mortgagor  which  disturb  the  equities  other- 
wise existing,  a  priority  results,  depending 
upon  the  order  of  conveyance.  As  between 
the  mortgagor  and  all  the  grantees,  the  parcel 
in  his  hands,  if  any,  is  primarily  liable  for 
the  whole  mortgage  debt,  and  should  be  ex- 
hausted before  having  recourse  to  any  of 
theirs;  as  between  the  grantees,  their  parcels 
are  liable  in  the  inverse  order  of  their  aliena- 
t'on,  and  any  parcels  chargeable  first  in  or- 
der, must  be  exhausted  before  recourse  is  had 
to  the  second."  An  apt  illustration  is  given 
by  the  annotator  in  the  note  to  this  section: 
"A  mortgagor  divides  the  lands  subject  to  the 
mortgage  into  five  lots.  He  conveys  lot  1  by 
warranty  deed  to  A.,  and  afterwards,  by  suc- 
cessive deeds,  lots  2,  3,  and  4,  to  B.,  C,  and 
D.,  and  retains  lot  5  to  himself.  Lot  5  is  then 
the  primary  fund,  and  must  be  first  sold,  and 
if  it  satisfies  the  mortgage  debt  the  four  oth- 
er lots  are  freed.  If  the  proceeds  are  not  suf- 
ficient, then  lot  4  must  be  sold,  and  only  so 
far  as  is  necessary  to  satisfy  the  mortgage 
debt,  lots  3,  2,  and  1  are  sold  in  the  inverse 
order  of  their  alienation.*'  The  principle  an- 
nounced is  sustained  by  citations  from  ap- 
parently all  the  states,--including  our  own,— 
except  the  states  of  Kentucky  and  Iowa, 
where  a  different  rule  prevails.  In  such  cas- 
es, says  Mr.  Jones,  "It  is  generally  regarded 
as  only  equitable,  that  the  mortgagee,  when 
he  afterwards  proceeds  to  foreclose  his  mort- 
gage, should  be  required  +0  sell  in  the  first 
place  such  part,  if  any,  as  the  mortgagor  still 
retains,  and  then  the  parts  that  have  been 
sold  in  the  same  subdivisions,  but  beginning 
with  the  parcel  last  sold  by  the  mortgagor." 
2  Jones,  Mortg.  {  1G20;   Association  v.  Har- 


ris, 114  Ala.  468,  21  South.  990;  Burton  v. 
Henry,  90  Ala.  281,  7  South.  925;  Aderholt  v. 
Henry,  87  Ala.  415,  6  South.  625;  Prlckett  v. 
Sibert,  75  Ala.  315;  Insurance  Go.  v.  Hudcr, 
35  Ala.  713. 

In  this  case,  the  mortgagor.  Brewer,  after 
executing  the  mortgage  to  appellant,  sold 
different  parcels  of  the  lands  consisting  of 
several  lots  and  parcels,  to  different  persons, 
at  different  times,  and  gave  them  warranty 
deeds  which  made  no  mention  of  the  mort- 
gage, and  contracted  to  sell  another  parcel  to 
still  another,  party,  the  purchase  money  for 
all  of  them,  aggregating  |1,S00,  and  retained 
a  portion  of  the  lands,  which  he  did  not  sell 
and  convey.  The  complainants  are  grantees 
ahead  in  point  of  time,  to  two  other  of  the 
defendants. 

It  should  be  added*  that  the  20  shares  of 
stock  in  the  association,  in  which  the  money 
borrowed  was  invested,  were  also  embraced 
in  the  mortgage  as  a  security  for  the  loan,  in 
addition  to  the  mortgaged  lands. 

The  mortgagee  association  was  seeking  to 
foreclose  its  mortgage  on  all  the  lands  includ- 
ed in  the  mortgage,  and  the  bill  was  filed,  to 
require  the  sale  to  be  made  In  accordance 
with  the  principle  above  announced.  Its 
equity  is  manifest,  as  was  held  by  the  chan- 
cellor in  overruling  the  demurrer  question- 
ing its  equity. 

The  mortgage  debt  remaining  unpaid  as 
claimed  by  the  mortgagee,  as  is  alleged,  is 
about  |480,  and  the  mortgagor.  Brewer,  as  is 
averred,  claims  to  have  paid  it  in  full.  What 
that  debt  may  be,  if  anything,  will  depend 
upon  a  statement  of  the  account  between  the 
mortgagor  and  the  mortgagee,  involving  an 
ascertainment  of  the  payment  to  said  ajBsocia- 
tlon  by  the  mortgagor  of  the  fines  made 
against  him,  if  any,  of  the  interest  due  on 
the  loan,  the  profits  accruing  to  the  mort- 
gagor's stock,  etc.  as  required  by  the  by- 
laws of  said  company,  and  upon  the  fact 
whether  the  profits  of  his  stock,  according  to 
the  scheme  in  which  it  was  placed,  have 
equaled  the  loan,  and  if  not  how  far  they 
have  gone  In  reduction  of  the  same,— facts, 
as  to  which  complainants  aver  their  igno- 
rance. There  were  many  conditions  as  pro- 
vided in  the  mortgage,  for  the  maturity  of  the 
loan  and  default  in  the  mortgage,  rendering 
it  foreclosable.  It  appears  the  proceeding 
by  the  mortgagee  association  to  foreclose  the 
mortgage,  was  not  begun  for  nearly  five 
years  after  said  loan  and  mortgage  to  secure 
it  were  made,  from  which  it  is  inferable,  ih&t 
the  borrower  had  complied  with  its  conditions 
up  to  a  short  while  before.  From  this  the 
inference  may  also  be  indulged,  that  much  of 
the  loan  has  been  absorbed  in  credits  by  prof- 
its, but  how  much,  it  is  manifest  the  com- 
plainants did  not  know  and  could  not  state 
more  fully  than  they  have.  It  is  fair  and 
equitable,  therefore,  that  a  statement  of  the 
balance,  if  any  remaining,  due  by  the  mort- 
gagor, shall  be  ascertained,  in  doing  which, 
we  are  unable  to  see  with  what  right  or  con- 
Digitized  by  VaUi^VLi:: 


Ala.) 


MANCHESTER  FIRE  ASSUB.  CO.  y.  FEIBELMAHT. 


759 


tract  between  said  company  and  tbe  borrow- 
er, the  court  will  Interfere.  McCalley  v. 
Otey,  90  Ala.  302,  8  South.  157. 

In  a  case  like  this,  where  all  Indebtedness 
Is  denied  by  the  mortgagor,  where  the  ac- 
count runs  through  many  years,  and  its  state- 
ment can  be  made  intelligently  only  by  the 
defendant,  on  answer  to  interrogatories  pro- 
pounded to  him  in  the  bill,  where  the  mort- 
gage security  appears  to  be  worth  largely 
more  than  the  largest  sum  that  can  be  claim- 
ed,  and  where  the  damaging  consequences  of 
a  sale,  such  as  it  appears  the  defendant  asso- 
ciation is  proceeding  to  make,  far  outweigh 
the  advantages  to  be  gained  by  making  the 
sale,  the  safe  rule  is  to  retain  the  injunction 
until  the  account  is  taken.  Hins<m  v.  Brooks, 
67  Ala.  491. 

The  decree  of  the  chancellor  ia  affirmed. 

Affirmed. 

OlS  ▲!&.  808) 

MANOHESTEER  FmB  ASSUB.  00.  t.  FBI- 
BELMAN. 

(Supreme  Court  of  Alabama.    May  17,  1898.) 

iNBURAKOs  —  LiCBNSB  —  Transfer  of  Poliot — 
Property  Cove hbd — Title— Owx bushi f—  Lose 
—AoENCT— Limitation  of  Aotions— Pleading 
—Variance— BviDBNOE— Instructions— Harm- 
less Error. 

1.  The  fact  of  insured's  not  having  a  license 
to  sell  liquor  does  not,  prima  facie,  affect  his 
right  to  recover  on  a  policy  covering  saloon 
fixtures. 

2.  Where  the  original  complaint  on  an  m- 
surance  policy  was  filed,  as  provided  in  the 
policy,  within  12  months  after  loss,  an  amend- 
ment filed  by  leave  of  court  after  the  12 
months  expired  was  not  barred. 

3.  A  plea  that  professes  to  go  to  the  entire 
complaint  is  demurrable,  where  it  does  not  do 
so. 

4.  Where,  in  a  policy,  separate  valuations  are 
made  of  pool  tables  and  of  fixtures,  etc.,  a 
breach  avoiding  the  contract  as  to  the  pool  ta* 
bles  does  not  avoid  the  entire  policy. 

5.  Where  the  seller  of  insured  property  knew 
that  his  agent  had  transferred  the  policy  to  the 
buyer,  and  did  not  object,  error  in  admitting 
the  agent's  power  of  attorney  in  an  action  on 
the  policy  by  the  buyer  is  harmless. 

6.  An  insurance  company  consenting  to  the 
transfer  of  a  policy  by  an  agent  of  insured  cun- 
not  afterwards  object  that  the  agent  had  no  au- 
thority to  transfer  it. 

7.  An  insurance  policy  covering  fixtures  of  a 
saloon  does  not  include  chairs. 

8.  On  the  question  of  waiver  of  proofs  of  loss, 
testimony  that  the  company's  adjuster  offered 
to  pay  less  than  the  amount  of  the  policy,  and 
to  stop  all  criminal  proceedings  against  assured 
for  arson,  is  admissible. 

9.  A  policy  of  insurance  covering  fixtures  of 
a  saloon  includes  new  goods  of  the  kind  in- 
sured. 

10.  In  an  action  on  an  insurance  contract,  on 
an  issue  whether  plaintiff  owned  the  insured 
property,  her  bank  book,  showing  deposits  in 
bank  at  the  time  of  her  alleged  purchase  of 
goods,  is  proper  evidence,  as  going  to  show  her 
means  of  purchasing,  and  the  bona  fides  of  the 
transfer  to  her. 

11.  In  an  action  on  an  insurance  contract,  on 
an  issue  of  ownership  in  plaintiff  of  the  in- 
sured property,  evidence  that  plaintiff's  agent 
signed  plaintiff's  name  to  the  affidavit  of  loss 
as  his  own  is  admissible. 

12.  On  an  issue  whether  there  was  any  whisky 


in  barrels  damaged  by  fire,  an  answer  of  a 
witness  that  he  examined  until  he  was  satisfied 
that  there  was  no  whisky,  and  that  he  could 
•not  find  any,  was  proper. 

13.  In  an  action  on  an  insurance  contract,  evi- 
dence of  statements  of  plaintiff's  agent  regard- 
ing his  ownership  of  the  insured  property  is 
admissible  on  the  question  of  ownersnip. 

14.  Evidence  as  to  whom  witness  thought  he 
was  dealing  with  is  improper. 

15.  Where  the  evidence  Is  in  conflict,  the  gen- 
eral affirmative  charge  should  not  be  given. 

16.  If  insured  property  is  so  damaged  by  fire 
as  to  render  it  useless  for  the  purposes  for 
which  it  has  been  used,  it  is  a  destruction  in 
law. 

17.  In  an  action  on  an  insurance  contract,  if 
the  jury  cannot  find  from  the  evidence  the  mar- 
ket value  of  certain  property  destroyed,  they 
cannot  find  for  plaintiff  as  to  such  property. 

18.  Where,  in  an  action  on  an  insurance  con- 
tract, the  court  let  in  proof  of  the  loss  of  prop- 
erty not  included  in  the  contract,  an  instruction 
that  plaintiff  could  not  recover  anything  for 
the  loss  thereof  was  proper. 

19.  Where  the  date  of  a  transfer  of  a  policy  of 
insurance  is  stated  under  a  videlicet,  a  differ- 
ence of  four  days  between  the  allegation  and 
proof  is  not  a  variance. 

20.  Where,  in  an  action  based  on  two  counts, 
instructions  asked  as  applicable  to  the  whole 
complaint  are  good  only  as  to  one  count,  they 
are  properly  refused* 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

Action  by  E.  Feibelman  against  the  Man- 
chester Fire  Assurance  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

The  comphiint  as  originally  filed  on  May  6, 
1892,  contained  one  count,  which  was  as  fol- 
lows: "(1)  The  plaintiff  claims  of  the  de- 
fendant the  sum  of  fourteen  hundred,  three 
and  no/100  dollars,  being  the  value  of  the 
loss  by  fire  on  fixtures,  six  hundred  dollars, 
two  pool  tables,  one  hundred  dollars  each, 
and  six  hundred  and  three  dollars  on  stock 
of  wine,  brandy,  whisky,  beer,  tobacco  and 
cigars  and  other  merchandise,  as  per  adjust- 
ment with  one  Witherbee,  the  defendant's 
adjuster,  which  the  defendant,  on  the  3d  day 
of  September,  1891,  Insured  against  loss  or 
injury  by  fire  and  other  perils  on  the  policy 
of  insurance  for  the  term  of  one  year,  which 
said  property  was  destroyed  by  fire  on  Janu- 
ary 10,  1892,  of  which  the  defendant  has  had 
notice.'* 

A  second  count  was  afterwards  filed,  but 
was  subsequently  withdrawn.  On  November 
20,  1896,  a  third  count  to  the  complaint  was, 
by  leave  of  the  court,  filed,  which  was  as 
follows:  "(3)  The  plaintiff  claims  of  the  de- 
fendant the  further  sum  of  fourteen  hundred 
and  three  and  no/100  dollars,  being  the  value 
of  fixtures,  sideboard,  glasses,  beer  cooler, 
screen,  cash  register,  show  case  and  other  fix- 
tures—on his  pool  tables  two  hundred  dollars 
—on  his  stock  of  wine,  brandy,  whisky,  beer, 
tobacco  and  cigars  and  such  other  merchan- 
dise, not  more  hazardous  as  Is  usual  in  this 
trade,  seven  hundred  dollars,  which  the  de- 
fendant, on  the  8d  day  of  September,  1891, 
insured  against  loss  or  injury  or  other  perils 
in  the  policy  of  insurance  mentioned,  which 
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proi)erty  was  wholly  destroyed  by  fire  on  the 
10th  day  of  January,  1892,  of  which  the  de- 
fendant has  had  notice.  And  plaintiff  avers 
that  said  policy  of  insurance  was  Issued  to 
H.  A.  Felbelman;  that  by  said  H.  A.  Felbel- 
man  transferred  and  assigned  with  the  con- 
sent of  the.  said  defendant  thereto,  on,  to  wit, 
the  1st  day  of  January,  1892,  to  plaintiff,  and 
that  the  same  is  now  her  property." 

The  defendant  Interposed  29  special  pleas. 
The  substance  of  all  of  these  pleas,  material 
to  the  case  on  the  present  appeal,  is  suffi- 
ciently set  forth  in  the  opinion,  with  the  ex- 
ception of  the  8th  and  29th. 

The  8th  plea  was  as  follows:  "(8)  For  fur- 
ther answer,  the  defendant  says,  that  after 
the  policy  named  in  the  complaint  was  issued, 
H.  A.  Felbelman,  to  whom  said  policy  was 
Issued,  executed  a  mortgage  to  the  South  Side 
Savings  Bank,  a  body  corporate,  upon  the 
three  pool  tables  named  In  the  complaint,  the 
same  being  a  part  of  the  property  insured, 
which  rendered  said  policy  void  under  the 
terms  and  conditions  thereof."  To  this  plea 
the  plaintiff  demurred  upon  the  ground  that 
even  though  the  property  mentioned  In  said 
plea  had  been  mortgaged  to  the  Sputh  Side 
Savings  Bank,  yet,  nevertheless,  it  would  not 
render  void  the  policy  as  to  the  other  prop- 
erty covered  by  the  insurance,  and  Is,  there- 
fore, no  answer  to  the  plaintiff's  complaint. 
This  demurrer  was  sustained,  and  the  de- 
fendant duly  excepted. 

The  29th  plea  was  as  follows:  "(29)  For 
further  answer  to  the  3d  count,  defendant 
says,  that  It  was  provided  and  stated  in  the 
policy  of  insurance  sued  on  that  no  suit  In 
law  or  equity  shall  be  sustained  thereon,  un- 
less commenced  within  twelve  months  next 
after  the  fire,  and  defendant  avers  that  more 
than  twelve  months  elapsed  after  the  fire 
which  destroyed  or  damaged  the  property 
mentioned  in  said  count  before  said  count  was 
filed,  and  that  by  reason  thereof  the  cause 
of  action  set  out  in  said  count  cannot  be  sus- 
tained and  Is  barred."  The  plaintiff  demurred 
to  this  plea.  The  demurrer  was  sustained, 
and  the  defendant' duly  excepted. 

The  evidence  In  the  case  tended  to  show 
that  on  September  8,  1891,  H.  A.  Felbelman 
procured  a  policy  of  insurance  with  the  Man- 
chester Fire  Assurance  Company.  This  poli- 
cy is  set  out  in  the  bill  of  exceptions.  That 
at  the  time  of  the  issuance  of  said  policy,  H. 
A.  Felbelman  was  engaged  in  the  liquor  busi- 
ness as  a  saloon  keeper  in  the  dty  of  Bir- 
mingham, and  that  the  policy  was  taken  out  on 
specified  fixtures,  pool  tables  and  merchan- 
dise. That  M.  J.  Felbelman  was  the  agent 
and  general  manager  for  H.  A.  Felbelman, 
and  was  in  charge  of  the  business  as  such. 
That  on  January  1,  1892,  H.  A.  Felbelman 
sold  and  transferred  by  bill  of  sale  to  E.  Fel- 
belman, the  plaintiff  in  this  suit,  who  was 
his  stepmother,  the  business  and  stock  of 
goods  on  hand.  That  to  the  bill  of  sale  by 
which  this  transfer  and  sale  were  made,  M.  J. 
Felbelman  signed  the  name  of  EL  A.  Felbel- 


man. That  on  January  10,  1892,  the  prop- 
erty embraced  In  the  bill  of  sale,  together 
with  such  goods  as  had  been  purchased  be- 
tween the  1st  and  10th  of  January,  were  de- 
stroyed by  fire.  The  evidence  further  tended 
to  show  that  the  consideration  of  the  sale 
from  H.  A.  Felbelman  to  B.  Felbelman  was 
$1,700;  that  of  this  amount  $175  and  $225 
were  paid  in  cash;  that  H.  A.  Felbelman 
was  indebted  to  E.  Felbelman  in  the  amount 
of  $500,  which  debt  was  canceled  as  a  part 
of  the  consideration,  but  as  to  the  payment 
of  the  balance,  the  witness  did  not  know  how 
it  was  made. 

The  plaintllTs  testimony  further  tended  to 
show  that  defendant's  adjuster,  one  Wither- 
bee,  told  M.  J.  Felbelman,  who  was  in 
charge  of  the  business  at  the  time  of  the 
fire,  as  a  representative  of  E.  Felbelman,  that 
his  company  would  not  pay  anything  for  the 
loss,  by  reason  of  the  fact  that  the  city  au- 
thorities were  going  to  have  said  Felbelman 
arrested  for  burning  the  house;  but  that,  sub- 
sequently, said  adjuster  offered  to  pay  said 
Felbelman  $175  and  dismiss  the  prosecution 
against  him.  If  he  would  surrender  the  policy. 

There  was  also  evidence  for  plaintiff,  fur- 
thermore, tending  to  show  that  when  de- 
fendant's adjuster  came  to  examine  Into  the 
loss,  that  he  required  plaintiff's  agent  to 
bring  the  books  of  plaintiff  to  the  office  of 
the  agent  of  the  company  in  Birmingham, 
and  to  make  out  an  itemized  list  of  the 
property  injured  or  destroyed,  and  the  ad- 
juster put  down  the  figures  as  they  were 
called  out  from  plaintiff's  books,  and  that 
the  amount  aggregated  $1,404;  that  this  was 
sworn  to  by  M.  J.  Felbelman,  and  signed  by 
him  in  the  name  of  E.  Felbelman;  that  he 
subsequently,  upon  being  asked,  stated  that 
he  was  not  E.  Feibelman,  but  that  his  name 
was  M.  J.  Feibelman. 

The  testimony  for  the  defendant  tended  to 
show  that  after  the  fire  the  barrels  and 
kegs  were  examined  and  found  empty;  that 
the  saloon  had  evidently  been  looted  before 
the  fire;  that  the  fixtures  were  scorched  and 
blackened;  that  there  were  few  goods  of 
any  kind  in  said  store.  The  testimony  fur- 
ther tended  to  show  that  when  defendant's 
adjuster  came,  M.  J.  Feibelman  met  him  in 
the  agent's,  Hardeman's,  office,  and  made  an 
affidavit  as  to  property  destroyed,  and  sign- 
ed the  name  of  E.  Feibelman,  the  adjuster, 
the  agent  and  the  notary  all  supposing  that 
he  was  E.  Feibelman;  that  when  it  was  dis- 
covered he  was  not  E.  Felbelman,  the  ad- 
juster demanded  his  authority;  that  he 
claimed  to  have  a  power  of  attorney,  and 
was  asked  to  produce  It,  and  being  unable 
to  do  so,  the  adjuster  refused  to  treat  fur- 
ther with  him  until  he  could  produce  his 
authority,  which  he  never  did,  and  the  plain- 
tiff was  never  met  or  communicated  with 
by  the  adjuster;  that  there  was  no  adjust- 
ment of  the  loss,  but  M.  J.  Felbelman  mere- 
ly called  a  list  of  the  property  destroyed  or 
injured,  and  the  adjuster  put  them  down  as 
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they  were  called  out  from  plaintllTs  books, 
and  the  list  was  sworn  to  by  M.  J.  Felbel- 
man,  and  the  name  of  E.  Feibelman  sub- 
scribed thereto  by  M.  J.  Feibelman,  before 
it  was  discovered  that  he  was  not  E.  Feibel- 
man; that  defendant's  adjuster  never  offer- 
ed to  pay  plaintiff  or  her  agent  any  amount, 
and  never  refused  to  pay,  but  did  refuse  to 
treat  with  M.  J.  Feibelman,  because  he  could 
not  produce  his  authority.  The  defendant's 
testimony  further  tended  to  show  that  at  the 
former  trial,  M.  J.  Feibelman  testified  that 
the  reason  the  new  barrel  of  whisky  was 
billed  to  H.  A.  Feibelman,  was  that  it  was 
ordered  in  December,  1891;  but  the  bill  it- 
self shows  that  the  order  was  Riven  the  2d 
day  of  January,  1892,  the  day  after  the  al- 
leged sale.  The  other  tendencies  of  the  evi- 
dence necessary  to  an  understanding  on  the 
present  appeal  are  sufficiently  stated  in  the 
opinion. 

Upon  the  introduction  of  M.  J.  Feibelman, 
as  a  witness  for  the  plaintiff,  he  testified 
that  at  the  time  of  the  transfer  from  H.  A. 
Feibelman  to  E.  Feibelman,  of  the  property 
which  was  covered  by  the  policy  of  insur- 
ance»  he,  M.  J.  Feibelman,  was  the  general 
manager,  and  was  conducting  the  business 
for  H.  A.  Feibelman;  that  he  acted  for  H. 
A.  Feibelman  under  a  power  of  attorney; 
that  said  power  of  attorney  was  offered  in 
evidence,  and  the  defendant  objected  on  the 
ground  that  it  was  not  self -proving,  and  be- 
fore it  could  be  admitted  in  evidence  its  ex- 
ecution would  have  to  be  proven  by  the 
notary  public  before  whom  it  was  acknowl- 
edged, the  acknowledgment  not  being  as  re- 
quired by  the  Alabama  statute.  This  objec- 
tion was  overruled,  and  the  defendant  ex- 
cepted. Said  power  of  attorney  was  then 
read  to  the  Jury,  and  is  in  words  and  figures 
as  follows,  to  wit:  "State  of  Mississippi 
Warren  County.  Know  all  men  by  these 
presents,  that  I,  H.  A.  Feibelman,  of  said 
county  and  state,  have  this  day  constituted 
and  appointed,  and  do  by  these  presents 
constitute  and  appoint,  M.  J.  Feibelman  my 
true  and  lawful  attorney,  for  me  and  in  my 
name  to  purchase,  sue  and  collect,  and  all 
and  generally  my  business  in  my  bar  which 
I  own  in  the  city  of  Birmingham  in  the  state 
of  Alabama,  giving  and  granting  unto  my 
said  attorney,  full  power  and  authority  to 
do  all  acts  necessary  and  proper  to  be  done 
In  dnd  about  the  premises.  Witness  my 
hand  and  seal  this,  the  26th  day  of  June, 
1891.  [Signed]  H.  A.  Feibelman.  [Seal.]" 
"State  of  Mississippi.  Warren  County.  Per- 
sonally appeared  before  me,  L.  M.  Lowen- 
berg,  a  notary  public,  in  and  for  said  county 
and  state,  H.  A.  Feibelman,  who  is  person- 
ally known  to  be  the  same,  and  acknowl- 
edged that  he  signed,  sealed  and  delivered 
the  foregoing  power  of  attorney  on  the  day 
and  year  therein  set  forth  as  his  act  and 
deed,  and  for  the  purposes  therein  mentioned. 
In  witness  whereof  I  have  hereunto  set  my 
band  and  official  seal  of  office  at  office  this 


the  26th  day  of  June,  1891.  L.  M.  Lowen- 
berg.  Notary  Public."  It  was  also  shown  by 
the  testimony  of  this  witness  that  the  con- 
sent to  the  transfer  which  was  indorsed  on 
the  policy  was  signed  by  Thomas  Harde- 
man who  was  at  that  time  the  agent  of  the 
defendant. 

During  the  further  examination  of  M.  J. 
Feibelman  as  a  witness,  after  he  had  testi- 
fied to  the  burning  of  the  store  and  the  cir- 
cumstances attendant  thereto,  the  witness 
was  then  asked  this  question:  "Didn't  you 
take  the  whisky  out  of  that  new  barrel  that 
same  night  and  pour  it  on  the  fioor  and 
throw  it  on  the  fixtures  there?"  Plaintiff  ob- 
jected to  this  question,  the  court  sustained 
the  objection,  and  the  defendant  excepted. 
This  ruling  is  the  basis  of  the  13th  assign- 
ment of  error. 

The  plaintiff  offered  in  evidence  the  bank 
book  of  E.  Feibelman  showing  deposits  in 
the  South  Side  Savings  Bank  in  1891.  De- 
fendant objected  to  the  introduction  of  the 
bank  book  of  E.  Feibelman,  on  the  ground 
that  it  was  incompetent.  Irrelevant  and  im- 
material. This  objection  was  overruled  by 
the  court,  and  the  defendant  excepted.  This 
ruling  constitutes  the  basis  of  the  14th  as- 
signment of  error. 

D.  C.  Buckshaw,  being  introduced  on  be- 
half of  the  defendant,  testified  to  the  effect 
that  he  was  a  notary  public  in  January,  1892. 
That  M.  J.  Feibelman  made  an  affidavit  be- 
fore him  as  such  notary  public.  Witness 
was  asked  this  question:  "How  did  he  sign 
that  affidavit?"  The  plaintiff  objected  to 
this  question,  the  court  sustained  said  ob- 
jection, and  the  defendant  excepted.  Wit- 
ness was  next  asked  this  question:  "Did 
you  swear  him  as  B.  Feibelman  or  M.  J. 
Feibelman?"  Plaintiff  objected  to  the  ques- 
tion, and  the  court  sustained  said  objection. 
The  defendant  excepted  to  said  ruling.  Wit- 
ness was  next  askel  this  question:  "Well, 
did  he  sign  his  name  or  did  he  sign  the  name 
of  somebody  else?"  Plaintiff  objected  to 
this  question,  the  court  sustained  the  ob- 
jection, and  the  defendant  excepted. 

Witness  further  testified  that  M.  J.  Feibel- 
man represented  himself  as  the  party  whose 
name  was  signed  to  the  paper,  and  that  he 
swore  him  as  such.  Witness  was  then  ask- 
ed this  question:  "Did  he  do  or  say  anything 
to  Inform  Witherbee  or  Hardeman  that  he 
was  not  the  party  whose  name  was  signed 
to  the  affidavit?"  The  plaintiff  objected  to 
this  question,  the  court  sustained  the  objec- 
tion, and  the  defendant  excepted. 

Witness  was  then  asked  this  question: 
"Did  you  know,  at  the  time  he  signed  E. 
Feibelman,  if  that  was  the  name  signed,  that 
he  was  not  E.  Feibelman?"  and  answered 
"No,  sir,  I  did  not."  The  plaintiff  objected 
to  this  question,  and  moved  to  exclude  the 
answer  thereto.  The  court  sustained  the 
objection,  and  the  defendant  excepted. 
These  several  rulings  to  which  exceptions 
were  reserved  constitute  the  bases  of  the 
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ITth^  18th,  19th  and  20th  assignments  of  er- 
ror. 

J.  W.  Kilpatrlck,  being  Introduced  on  be- 
half of  defendant,  gave  testimony  to  the  ef- 
fect that  he  was  captain  of  the  night  police 
of  Birmingham,  January  10,  1892;  that  he 
remembered  the  Favorite  Saloon  being  aflre; 
that  the  fire  was  extinguished  by  the  fire  de- 
partment, and  that  as  soon  as  he  could  get 
in,  he  went  into  the  building  and  found  that 
the  building  was  burned  all  over  pretty 
much,  everything  was  charred,  blacls  all 
over,  and  seemed  like  the  fire  had  spread  all 
over  the  building.  Witness  was  then  asked 
this  question:  *'Is  it  usual  for  a  fire  to 
spread  all  over  a  building  that  way  with- 
out burning  more  in  one  particular  place,  oi* 
not?"  Plaintiff  objected  to  the  foregoing 
question,  the  court  sustained  the  objection, 
and  the  defendant  excepted.  Witness  was 
then  asked  this  question:  "Is  it  usual,  or 
not,  for  a  fire  to  bum  all  over  a  building  like 
that  was  unless  whisky  or  some  other  com- 
bustible had  been  spread  all  over  it?**  Plain- 
tiff objected  to  this  question,  the  court  sus- 
tained the  objection,  and  the  defendant  ex- 
cepted. These  several  rulings  constitute  the 
bases  for  the  21st  and  22d  assignments  of  er- 
ror. 

Thomas  Hardeman,  being  introduced  as  a 
witness  by  the  defendant,  testified  that  dur- 
ing the  month  of  January,  1892,  he  was  an 
insurance  agent  in  Birmingham,  Ala.,  and 
represented  the  defendant;  that  he  remem- 
bered the  fire  inquired  about  in  this  case; 
and  after  testifying  as  to  some  of  the  facts 
pertaining  to  the  fire,  he  further  testified 
that  he  was  present  at  the  time  M.  J.  Felbel- 
man  went  to  his  office,  when  Buckshaw  was 
there,  and  at  the  time  he  made  affidavit  be- 
fore Buckshaw.  This  witness  was  then  ask- 
ed this  question:  "How  did  he  sign  that 
affidavit,  as  M.  J.  Feibelman,  or  E.  Feibel- 
man?"  Plaintiff  objected  to  this  question, 
the  court  sustained  the  objection,  and  the 
defendant  excepted.  This  ruling  constitutes 
the  basis  of  the  2Sth  assignment  of  error. 

Witness  further  stated  that  after  the  af- 
fidavit was  signed,  M.  J.  Feibelman  stated 
his  name  was  M.  J.  Feibelman.  That  that 
was  the  first  he  knew  he  was  M.  J.  Feibel- 
man. That  he  knew  Feibelman  but  never 
knew  what  his  initials  were.  That  when  he 
came  to  have  the  policy  transferred,  wit- 
ness' recollection  was  that  he  stated  he  had 
bought  his  brother  out  and  wanted  him  to 
sign  the  transfer  of  the  insurance. 

Witness  was  then  asked  this  question:  *^e 
said  that  he  had  bought  his  brother  out?' 
Witness  answered:  "Yes,  sir,  I  think  that 
was  his  language."  Plaintiff  objected  to  the 
answer  of  the  witness,  and  moved  to  ex- 
clude it;  which  objection  was  sustained  by 
the  court  and  the  defendant  excepted.  Wit- 
ness was  then  asked  this  question:  "Did 
you  or  not  know  at  that  time  that  he  was 
acting  for  the  plaintiff  In  this  case?"  Plain- 
tiff objected  to  this  question,  the  court  sus- 


tained said  objection,  and  the  defendant  ex- 
cepted. These  several  rulings,  to  which  ex- 
ceptions were  reserved,  constitute  the  bases 
for  the  27th  and  28th  assignments  of  error. 

This  witness  further  testified  that  he  sign- 
ed the  consent  for  the  transfer  of  the  policy 
by  H.  A.  Feibelman  to  E.  Feibelman,  on 
January  6th.  He  was  then  asked  the  fol- 
lowing question:  "Whom  did  you  think  you 
were  consenting  for  the  transfer  to  be  made 
to?"  The  plaintiff  objected  to  this  question, 
the  court  sustained  said  objection,  and  the 
defendant  excepted.  This  ruling,  to  which 
an  exception  was  reserved,  constitutes  the 
basis  of  the  29th  assignment  of  error. 

The  facts  pertaining  to  the  other  rulings  of 
the  court  upon  the  evidence  which  are  re- 
viewed on  the  present  appeal,  are  sufficient- 
ly shown  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff, 
gave  to  the  Jury  the  general  affirmative 
charge  in  her  behalf.  To  the  giving  of  this 
charge  the  defendant  duly  excepted,  and 
also  separately  excepted  to  the  court's  re- 
fusal to  give,  among  others,  the  following 
written  charges  requested  by  it:  (4)  "Even 
If  the  Jury  should  find  from  the  evidence  that 
the  fixtures  were  destroyed,  they  cannot  as- 
sess the  value  of  said  fixtures  at  exceeding 
$475,  the  whole  fixtures  being  insured  at 
$600,  and  it  being  admitted  by  the  plaintiff 
that  the  cash  register,  valued  at  $124,  was 
not  destroyed."  (2)  "If  the  Jury  believe  from 
the  evidence  that  any  wine,  whisky,  brandy, 
beer,  tobacco,  cigars,  or  other  merchandise 
was  destroyed,  then  it  will  be  for  the  Jury 
to  find  from  the  evidence  how  much  of  such 
liquors  or  other  merchandise  was  destroy- 
ed, and  the  market  value  thereof;  and  if  the 
Jury  cannot  find  from  the  evidence  the  mar- 
ket value  of  the  liquors  or  merchandise  de- 
stroyed, then  they  cannot  find  for  the  plain- 
tiff as  to  such  liquors  or  merchandise."  (^ 
"Unless  the  evidence  shows  that  the  policy 
sued  on  was  transferred  by  H.  A.  Feibel- 
man to  E.  Feibelman  on  the  1st  day  of  Jan- 
uary, 1892,  they  will  find  for  the  defendant" 
(8)  **The  court  charges  the  Jury  that  the 
plaintiff  cannot  recover  anything  in  this  suit 
for  loss  of  or  damage  to  chairs."  (5)  "Un- 
less the  Jury  believe  from  the  evidence  that 
the  amount  of  loss  or  damages  caused  by  the 
fire  was  agreed  upon  or  ascertained  by  the 
adjuster  of  the  defendant,  and  that  amount 
is  shown  by  the  evidence,  they  must  find  a 
verdict  for  the  defendant."  (12)  "The  court 
charges  the  Jury  that  the  evidence  fails  to 
show  that  the  policy  of  insurance  sued  on 
was  transferred  by  H.  A.  Feibelman  to  E. 
Feibelman  on  the  Ist  day  of  January,  1892.'* 

(27)  "The  court  charges  the  Jury  that  in  this 
case  the  plaintiff  is  required  to  reasonably 
convince  the  Jury  by  evidence  that  an  ad- 
justment of  the  loss  was  made  by  the  de- 
fendant's adjuster,  and  if  she  has  failed  in 
this,  the  Jury  must  find  for  the  defendant" 

(28)  "Unless   the  evidence 
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Isfles  the  Jury  that  the  loss  In  this  case  was 
adjusted  by  defendant's  adjuster,  they  will 
find  for  the  defendant."  (29)  "Unless  the 
Jury  believe  from  the  evidence  that  the  Ipsa 
was  adjusted  by  the  defendant's  adjuster, 
they  will  find  for  the  defendant*' 

Lane  &  White,  for  appellant  Bush  & 
Bush  and  Morris  Loveman,  for  appellee. 

HABALSON,  J.  1.  After  this  case  was 
reversed  on  a  former  appeal,  defendant  filed 
additional  pleas,  numbered  1(H&  26,  27,  28 
and  29.  Demurrers  were  interposed  to  these 
pleas,  which  were  sustained.  There  was 
no  error  in  such  rulings.  The  first  four  of 
these  pleas,  as  admitted  by  counsel  for  ap- 
pellant, raise  substantially  the  same  ques- 
tion,—that  the  plaintiff  had  never  procured 
a  license  under  the  laws  of  Alabama,  to  car- 
ry on  the  business  in  which  he  was  engaged, 
down  to  and  including  the  time  that  the 
property  insured  was  injured  or  destroyed 
by  fire.  We  held  in  our  former  opinion,  and 
fail  to  see  that  we  were  not  correct  in  so 
holding,  that  whether  the  plaintiff  had  a  li- 
cense to  retail  or  not,  had  nothing  to  do 
with  the  insurance.  Feibelman  v.  Assur- 
ance Co.,  108  Ala.  180,  197,  19  South.  540. 

The  original  complaint  in  the  cause  was 
filed  within  12  months  after  the  fire  oc- 
curred. The  3d  count,  fileO  by  leave  of  the 
court,  more  than  12  months  thereafter,  is  an 
amendment  of  the  original  complaint,  and  re- 
lated back  to  the  date  of  its  filing.  There 
was  no  error,  therefore,  in  overruling  the  de- 
murrer to  the  20th  plea.  Doe  v.  Bichard- 
son,  76  Ala.  329. 

The  8th  plea  seems  not  to  have  been  pass- 
ed on  in  the  former  appeal.  The  demurrer 
to  it  was  properly  sustained.  It  is  not  an 
answer,  as  it  professes  to  be,  to  the  entire 
complaint  In  the  policy,  separate  valua- 
tions are  made  of  the  fixtures,  wines,  liquors, 
etc.,  and  the  pool  t;ables,  and  jthe  complaint 
so  describes  them.  The  insurance  as  to  each 
was  divisible.  Assurance  Co.  v.  Stoddard, 
88  Ala.  606,  7  South.  379;  Feibelman  v.  As- 
surance Co.,  108  Ala.  180.  197, 19  South.  540; 
Merrill  v.  Insurance  Co.,  73. N.  Y.  452;  Schus- 
ter V.  Insurance  Co.,  102  N.  Y.  260,  6  N.  B. 
406. 

2.  The  case  was  tried  on  issue  Joined  on 
the  pleas  to  which  demurrers  were  over- 
ruled,—the  1st,  2d,  5th,  10th,  11th,  12th,  15th, 
16th,  17th  and  18th,— and  on  issue  joined 
on  the  replications  to  the  13th  plea.  The 
Ist  and  2d  of  these  pleas  are  the  general  is- 
sue. The  5th  set  up,  that  the  plaintiff  ex- 
ecuted a  mortgage  on  three  pool  tables,  a 
part  of  the  property  insured,  which  rendered 
the  policy  void  under  the  conditions  thereof, 
as  to  said  pool  tables.  We  may  pay  no  fur- 
ther attention,  however,  to  this  plea,  since 
there  was  no  effort  on  the  part  of  the  defend-* 
ant  to  sustain  it.  The  same  thing  is  true  of 
the  17th  plea.  The  10th,  11th,  12th,  15th, 
16th  set  up  that  the  plaintiff  did  not  own  the 


policy  upon  which  the -suit  was  brought,  and 
that  she  was  not,  at  the  time  of  the  alleged 
loss  or  damage  by  fire,  the  owner  of  the 
vinous,  spirituous  and  malt  liquors,  claimed 
in  the  complaint  to  have  been  destroyed. 

The  13th  plea  set  up,  that  the  plaintiff' 
never  made  proof  of  loss  as  required  by  the 
policy  under  which  she  sues.  There  were 
two  replications  filed  to  this  plea,  the  one  on 
the  24th,  and  the  other  on  the  25th  May, 
1893,  the  latter  being  an  amended  replica- 
tiop.  The  first  was  defective,  and  was  aft- 
erwards withdrawn.  The  amended  replica- 
tion set  up,  "that  on,  to  wit,  the  2l8t  of  Janu- 
ary, 1802,  after  the  fire  occurred,  the  defend- 
ant's adjuster,  one  A.  S.  Witherbee,  visited 
the  place  where  the  fire  occurred,  and  ex- 
amined the  plaintiff's  books  of  account  and 
had  plaintiff's  agent  make  an  affidavit  of 
the  amount  of  loss  and  ascertained  the  loss 
to  be  the  sum  sued  for,  and  offered  to  pay 
plaintiff's  agent  a  ^um  less  than  the  amount 
claimed  under  the  policy." 

The  replications  afterwards  filed  to  this 
plea  were,  *'(3)  That  said  defendant  by  and 
through  its  adjuster,  Witherbee,  refused  and 
repudiated  the  payment  of  said  policy  on,  to 
wit  January  21,  1802,  and  stated  to  plain- 
tilTs  agent  that  (the)  town  authorities  had 
Informed  him  that  the  plaintiff's  said  agent 
would  be  arrested  for  setting  fire  to,  and 
burning  the  property  insured  in  the  policy 
sued  on.  (4)  That  subsequent  to  the  fire,  to 
wit  on  the  2l8t  day  of  January,  1892,  the 
defendant's  adjuster,  one  Witherbee,  visited 
the  place  where  the  fire  occurred,  examined 
the  plaintiff's  books  of  account  and  ascer- 
tained (the)  loss;  had  plaintiff's  agent  to 
swear  to  the  itemised  statement  of  account 
of  loss,  and  plaintiff's  agent  asked  him, 
Witherbee,  whether  or  not  he  would  dis- 
count the  amount  ascertained,  to  wit,  the 
sum  sued  for,  or  take  the  60  days  under  the 
policy,  and  he  then  told  (the)  agent  to  call 
at  a  late  hour  in  the  day,  and  he  would  give 
him  a  check  for  the  amount  and  when  plain- 
tiff's agent  as  per  understanding,  called  on 
him,  he  then  refused  to  pay  anything  on 
said  policy.  (5)  That  said  Witherbee,  sub- 
sequently offered  to  pay  plaintiff's  agent  a 
sum  less  than  the  amount  claimed  under  the 
policy,  and  this,  subsequent  to  the  loss  by 
fire  and  within  sixty  days  from  the  date  of 
the  fire.  (6)  That  defendant  denied  its  lia- 
bility under  said  policy,  subsequent  to  the 
fire  and  within  sixty  days  from  the  date  of 
the  fire.  (7)  That  subsequent  to  the  loss  by 
fire,  the  defendant's  adjuster,  one  Wither- 
bee, visited  the  place  where  the  fire  occurred, 
examined  the  plaintiff's  books  of  accounts 
and  ascertained  the  loss,  had  the  plaintiff's 
agent  to  swear  to  the  itemized  statement  of 
account  and  told  plaintiff's  agent  to  return 
that  evening,  and  he  would  let  him  know 
whether  he  would  give  a  draft  for  the 
amount  ascertained  to  be  due  under  the 
policy  or  take  the  usual  sixty  days,  and 
plalntira  agent  caUe^.tl^|^«^Te5ln^(3g^^ 
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January  21,  1892,  and  the  said  Wltherbee 
told  him  that  the  company  would  not  pay 
anything;  that  the  town  authorities  would 
have  him  arrested  for  arson." 

The  defendant  filed  a  rejoinder  to  the  first 
of  these  two  replications,  which,  on  motion 
of  plaintiff,  was  stricken  out.  Subsequent- 
ly, the  defendant  filed  several  rejoinders  to 
these  replications,  to  which  plaintiff  demur- 
red, and  the  demurrers  were  sustained.  The 
ruling  on  these  demurrers  is  not  questioned 
in  the  assignment  of  errors. 

It  will  be  seen  that  the  real  issues  are  the 
pleas  of  the  general  issue,  on  which  issue 
was  taken;  on  Joinder  of  issue  to  the  10th, 
11th,  12th  and  16th  pleas,  and  the  replica- 
tions of  the  plaintiff  to  the  13th  plea,  on 
which  issue  was  also  taken. 

3.  If  the  objection  to  the  introduction  of 
the  power  of  attorney  by  H.  A.  to  M.  J.  Fel- 
belman  was  technically  well  taken,  in  that 
the  power  was  limited  to  .the  conduct  of  the 
business  by  the  latter  for  the  farmer,  as  his 
general  agent,  and  did  not  extend  to  making 
a  sale  of  the  property,  and  that  its  execution 
was  not  duly  proved,  the  action  of  the  court 
in  overruling  it  was  erroB  without  injury. 
The  testimony  tended  without  conflict  to 
show,  that  there  was  a  bill  of  sale  of  the 
property  covered  by  the  policy  to  plaintiff, 
signed  by  H.  A.  Feibelman,  the  Insured,  and 
that  he,  being  in  Birmingham  at  the  time, 
knew  that  M.  J.  Feibelman  had  transferred 
the  policy  in  his  name  to  plaintiff.  This  was 
a  ratification  of  the  transfer.  Besides,  this 
transfer  was  made  on  the  1st  of  January, 
1892,  and  on  the  5th  of  January,  thereafter, 
the  insurance  company  gave  its  consent  to 
the  transfer  by  indorsement  regularly  and 
duly  entered  on  the  policy. 

4.  The  policy  contained  a  list  of  the  prop- 
erty insured,  by  separate  valuations,— "600 
on  his  (assured's)  fixtures,  sideboard,  glasses> 
beer  cooler,  screen,  cash  register,  show  cases 
and  other  fixtures;  $200  on  his  pool  tables, 
being  $100  each;  $700  on  his  stock  of  wines, 
brandy,  beer,  tobacco  and  cigars,  and  such 
other  merchandise,  not  more  hazardous,  as 
is  usual  in  this  trade,  all  contained"  in  the 
building  described.  The  witness  M.  J.  Fei- 
belman was  asked  to  tell  what  fixtures  were 
in  the  store,  and  he  was  allowed  to  answer,— 
"Two  pool  tables  and  some  chairs."  The 
defendant  objected  to  the  statement  that 
there  were  some  chairs,  because  the  chairs 
were  not  fixtures,  and  moved  to  exclude 
what  the  witness  said  about  the  chairs, 
which  objection  and  motion  the  court  over- 
ruled. The  same  witness  afterwards  esti- 
mated the  fixtures,  all  together,  as  worth 
about  $900.  Furniture  and  movables  are  not 
fixtures.  May,  Ins.  S  420.  Moreover,  the 
policy  described  particularly  the  movable 
personal  property  and  furniture  that  was  in- 
sured, beyond  which  it  specially  provided, 
the  company  should  not  be  responsible  in 
case  of  loss,  and  it  did  not,  therefore,  include 
any  other.    The  objection  as  to  the  chairs 


as  fixtures  was  well  taken,  and  the  motion 
to  exclude  should  have  been  granted. 

6.  The  replication  of  the  plaintiff  to  de- 
fendant's 13th  plea,  aa  has  been  seen,  set  up, 
that  there  had  been  an  ascertainment  of  the 
loss  by  and  between  the  defendants  adjust- 
er and  plaintiff's  agent,  M.  J.  Feibelman, 
from  an  examination  of  plaintlfTs  book  of 
accounts,  and  that  the  adjuster  afterwards 
informed  the  agent,  that  he  would  not  pay 
anything,  as  the  town  authorities  woitld  have 
him  arrested  for  arson;  that  subsequently, 
after  the  loss  by  fire,  and  within  60  days 
therefrom,  he  offered  to  pay  a  sum  less  than 
the  amount  claimed  under  the  policy,  and 
that  the  defendant  took  issue  on  such  repli- 
cation, after  demurrer  overruled,  without 
assignment  of  error  for  the  overruling  of  the 
same.  When  plaintiff  offered  to  prove  by  the 
witness,  Feibelman,  that  Wltherbee,  after 
the  interview  last  referred  to,  and  after  Fei- 
belman had  been  pyt  in  Jail,  came  to  him 
and  "offered  $175,  and  stop  all  criminal  pro- 
ceedings," and  Feibelman  refused,  the  de- 
fendant objected  and  the  court  overruled  the 
objection  and  allowed  the  witness  to  so 
state.  This  was  but  an  offer  of  proof  to  es- 
tablish the  truth  of  the  replication,  and  it 
was  admissible  for  the  purpose.  If  there 
was  error  in  the  ruling.  It  went  back  to  the 
ruling  on  the  demurrer,  for  issue  having  been 
Joined  on  the  replication,  if  there  was  error 
in  overruling  the  demurrer  to  it,  the  plaintiff 
was  entitled  to  introduce  evidence  tending  to 
establish  its  truth.  108  Ala.  198,  200.  On 
the  former  appeal,  the  evidence  on  this  point, 
and  the  conditions  were  different  from  what 
now  appear. 

6.  There  was  no  error  in  allowing  the 
question  to  the  witness,  M.  J.  Feibelman: 
''After  the  sale  was  made  from  H.  A.  Fei- 
belman to  B.  Feibelman,  on  the  Ist  of  Jan- 
uary, 1892,  was  there  or  not  other  goods  pur- 
chased and  put  into  the  stock  of  goods?"  He 
answered  that  there  were,  and  stated  what 
goods  had  been  so  purchased.  The  objection 
is  insisted  on,  for  the  reason  that  defendant 
could  not  be  held  responsible  for  new  goods 
bought  after  the  issuance  of  the  policy  and 
before  its  transfer  to  plaintiff.  The  goods 
were  insured,  as  the  evidence  shows,  in  a 
saloon  which  was  being  operated  by  the  as- 
sured at  the  time,  and  the  policy,  of  course, 
covered  new  goods  of  the  kind  insured, 
bought  and  brought  in,  not  exceeding  in 
value  the  amount  insured.  It  was,  as  is 
termed,  a  shifting  policy.  7  Am.  &  Eng.  Enc. 
Law,  1008. 

7.  For  the  purpose  of  passing  on  several  as- 
signments of  error  to  be  considered,  it  may 
be  stated,  that  there  was  evidence  tending 
to  show  that  the  alleged  sale  to  the  plaintiff 
was  simulated.  She  lived  in  Mississippi,  and 
as  M.  J.  Feibelman  testified,  had  never  been 
in  Birmingham.  He  acted  as  her  agent,  ac- 
cording to  his  account,  in  the  purchase  of 
the  saloon  from  his  brother,  H.  A.  Feibel- 
man.  who  owned  «t.^.It.  to^^o^jp^g^ 
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pear,  that  she  ever  knew  of  this  transaction 
between  H.  A.  and  M.  J.  Feibelmau.  The 
bill  of  sale  was  executed  to  her  by  H.  A 
Feibelman  on  the  1st  of  January,  1892,  on 
the  recited  consideration  of  $1,714.02,  for  the 
Hxtures,  furniture  and  stock  of  goods.  M.  J. 
Feibelman  testified  that  the  trade  was  closed 
up,  with  only  a  cash  payment  of  $175  to 
$225,  and  an  Indebtedness  of  $500  due  by  H. 
A.  to  E.  Feibelman,  but  how  the  balance  was 
paid,  he  could  not  tell,  and  that  he  could  not 
tell  when  H.  A.  became  indebted  to  E.  Fei- 
belman. It  was  further  shown,  that  he  made 
an  affidavit  before  D.  C  Bucksbaw,  a  notary 
public,  as  to  the  value  of  the  goods  destroy- 
ed, and  Instead  of  signing  his  own  name  to 
the  affidavit,  he  signed  E.  Felbelman's  name 
thereto.  The  evidence  further  tended  to 
show  that  he  set  fire  to  the  saloon;  that  he 
and  H.  A  Feibelman  by  themselves,  on  the 
31st  of  December,  1891,  took  an  inventory  of 
the  stock;  that  the  policy  was  ti*ansf erred 
to  the  plaintiff  on  the  5th  of  January,  the 
fire  occurring  on  the  10th  of  January,  1892, 
and  that  there  was  but  little  of  the  stock  on 
hand  at  the  time.  The  evidence  also  further 
tended  to  show  that  a  new  barrel  of  whisky 
had  Just  been  purchased  and  brought  Into 
the  store;  that  on  the  night  of  the  fire  it 
contained  but  little,  if  any,  whisky,  and  that 
the  floor,  fixtures  and  goods,  bore  an  ap- 
pearance, to  indicate  that  a  blaze  of  fire  had 
passed  over  them,  scorching  some  and  de- 
stroying others  of  them. 

The  13th,  21st,  and  22d  assignments  of  er- 
ror, all  of  a  class,  are  without  merit.  The 
questions  if  answered  in  the  affirmative, 
were  irrelevant  to  the  issue  of  the  bona  fides 
of  the  sale  of  the  goods  to  the  plaintiff  and 
her  ownership  of  them. 

8.  The  14th  assignment  of  error  was  well 
taken.  On  cross-examination  of  this  wit- 
ness, he  stated  that  be  had  bought  a  mirror 
and  screen  from  the  Rothchilds  in  Cincin- 
nati at  $400,  and  that  they  had  been  paid 
for.  Defendant  further  asked  him,  "Isn't  it 
a  fact  that  the  Rothchilds  retained  title  un- 
til they  were  paid  for,  aud  that  they  had 
not  been  paid  for?"  The  court  sustained  a 
general  objection  to  this  question.  In  this 
there  was  error.  The  defendant  was  entitled 
to  an  answer. 

9.  The  bank  book  of  plaintiff  showing  de- 
posits in  the  South  Side  Savings  Bank  in 
1891,  was  introduced  in  evidence  by  plaintiff 
for  the  purpose  of  showing,  that  she  had 
means  of  purchasing  the  stock  of  goods,  and 
her  ownership  of  them.  It  was  relevant  for 
this  purpose,  and  we  cannot  presume  with- 
out more  than  is  disclosed,  that  it  was  im- 
properly admitted  by  the  court. 

10.  Assignments  17,  18,  19,  20,  25  and  28, 
are  well  taken.  The  objections  to  the  sev- 
eral questions  were  general— they  were  not 
patently  illegal.  On  the  other  hand,  the 
answers,  if  as  defendant  desired,  bore  on  the 
issue  of  the  bona  fides  of  the  sale  of  the 
goods  to  plaintiff,  and  would  have  tended  to 


show  that  M.  J.  Feibelman  or  his  brother, 
and  not  the  plaintiff,  was  the  owner  of  the 
goods  and  policy. 

11.  The  evidence  for  plaintiff  tended  to 
show,  that  the  barrels  in  the  saloon  were 
so  badly  injured  by  fire,  that  all  the  whisky 
in  them  ran  out  and  was  destroyed;  and 
that  on  the  part  of  defendant,  that  the  bar- 
rels were  not  thus  injured  but  were  empty 
before  the  fire  occurred.  This  proof  was 
submitted  on  each  side,  touching  the  amount 
and  value  of  liquor  destroyed  by  the  fire. 
Defendant  asked  the  witness,  Kilpatrlck, 
who  went,  as  is  shown,  as  soon  as  he  could 
get  into  the  house,  what  examination  he 
made  of  the  barrels.  He  stated  that  he  ex- 
amined them,  and  was  satisfied  that  there 
was  nothing  in  them.  To  the  direct  ques- 
tion propounded,  he  stated,  *1  examined  un- 
til I  was  satisfied  there  was  no  whisky— 
couldn't  find  any.".  The  plaintiff  made  a 
general  objection  to  the  whole  of  this  an- 
swer. We  find  no  fault  with  the  answer.  It 
tended  to  show  how  complete  his  examina- 
tion was,  and  that  there  was  no  whisky  in 
the  barrels.  It  was  error  to  exclude  the  an- 
swer. 

12.  The  object  of  the  Inquiry  made  the 
basis  of  assignment  27,  was  to  show  that  M. 
J.  Feibelman,  and  not  the  plaintiff,  was  the 
owner  of  the  policy.  The  matter  being  tes- 
tified about  by  the  witness,  Hardeman,  was 
as  to  what  M.  J.  Feibelman  swore,  when 
he  made  the  alleged  affidavit  of  loss  before 
the  notary  public,  Buckshaw.  The  answer 
was  admissible  for  the  purpose  intended, 
and  should  not  have  been  excluded.  For  the 
same  reason,  the  question,  the  basis  of  as- 
signment 28,  should  have  been  allowed  to 
be  answered;  but  the  other  question,  the 
basis  of  the  29th  assignment,  was  properly 
disallowed.  It  called  for  the  uncommuni- 
cated  thoughts  of  the  witness. 

13.  The  court  should  not  have  given  the 
general  charge  for  the  plaintiff.  The  evi- 
dence was  in  such  confiict,  as  rendered  it 
improper  to  do  so. 

14.  There  was  no  error  In  that  part  of  the 
court's  general  charge,  in  which  it  instruct- 
ed the  Jury:  "If  the  property  or  any  part 
of  it  was  so  damaged  by  fire  as  to  render  it 
useless  for  the  purposes  for  which  it  had 
been  used,  then  that  is  a  destruction  with- 
in the  meaning  of  the  law."  If  rendered  use- 
less for  the  purposes  for  which  the  property 
was  used,  the  plaintiff's  right  to  recover  in- 
surance for  what  was  so  insured  was  com- 
plete. If  what  remained  of  the  property  so 
injured,  was  of  any  value,  the  Insurer  was 
entiUed  to  it 

15.  The  4th  charge  asked  by  defendant 
was  properly  refused.  It  is  abstract  It 
was  not  admitted  that  the  cash  register  was 
worth  $125.  The  proof  was,  that  it  was 
worth  about  $100  or  $125. 

The  next  succeeding  charge,  numbered  2, 
was  a  proper  one,  and  should  have  been  giv- 
en.    If  there  was  no  evidence  ^u] 
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the  Jury  could  satisfactorily  base  a  finding, 
as  to  the  value  of  the  property  mentioned, 
then  It  would  follow,  that  they  could  not 
find  for  the  plaintiff  as  to  such  property. 

There  was  error  In  refusing  charge  8. 
The  policy  did  not  cover  any  chairs,  and  yet 
the  court  had  let  In  proof  that  there  were 
some  chairs  In  the  saloon,  at  the  time  of  the 
fire;  and  this  Instruction  was  therefore  prop- 
er. 

The  dd  count  alleged  the  transfer  of  the 
policy  by  H.  A.  Felbelman  to  plaintiff  on  the 
1st  January,  1892,  the  date  being  stated  un- 
der a  videlicet  The  proof  showed  Its  trans- 
fer on  the  5th  of  that  month.  Charges  6 
and  12  by  defendant  contained  instructions 
for  a  verdict  for  defendant,  unless  the  proof 
showed  such  transfer  on  the  1st,  as  averred. 
The  proof  of  the  5th  of  the  month  as  the 
date  of  the  transfer,  did  not  constitute  a 
variance,  and  the  charges  were  properly  re- 
fused.   1  Greenl.  Bv.  §§  60,  61. 

Charges  5,  27,  28  and  29  by  defendant, 
were  asked  as  applicable  to  the  whole  com- 
plaint, and  not  confined  to  the  first  count, 
which  alleged  an  adjustment  Those  char- 
ges. If  good  as  to  the  first  count,  were  cer- 
tainly not  good  as  to  the  other  count  which 
was  In  Code  form  on  the  policy  itself. 

It  Is  unnecessary  to  review  the  remaining 
very  numerous  charges  requested  by  defend- 
ant It  is  sufficient  to  say  of  them,  that  they 
axe  either  abstract,  calculated  to  confuse  and 
mislead  the  Jury,  or  are  plainly  illegaL 

Reversed  and  remanded. 

BRIOKBLL,  0.  J.  I  concur  in  the  revers- 
al of  the  Judgment  In  this  case,  and  In  the 
opinion  of  the  court  upon  several  of  tho 
points  discussed.  But  there  are  several  ques- 
tions the  case  involves.  In  reference  to  which 
I  do  not  concur  In  the  conclusions  of  the 
court 


KING  V.  STATE, 

(Supreme  Court  of  MississippL    June  20, 
1898.) 

HoMioiDB— In8truction8--Failurb  to  Chakob  on 
Malic B— Ch ABO R  on  Sblp-Dbfensb. 

1.  An  instruction  that  If  the  jury  believed 
that  K.,  armed  with  a  concealed  deadly  weap- 
on, intending  to  use  it  on  B.,  iLilled  him,  he 
would  be  gmlty  of  murder,  whether  B.  struck 
the  first  blow  with  a  deadly  weapon  or  not  is 
erroneous,  as  assuming  that  K.  was  armed,  and 
discarding  malice. 

2.  An  instruction  that  if  the  jury  believed 
that  B.,  on  the  simple  request  of  K.  for  an  ex- 
planation as  to  trouble  B.  nad  with  K.'s  brother, 
became  angered,  and  assaulted  K.  with  a  stick, 
capable,  in  his  hand,  of  inflicting  great  bodily 
harm,  and  K.  believed  that  such  injury  was 
about  to  be  inflicted,  and  reasonably  believed  it 
necessary  to  shoot,  ne  had  a  right  to  shoot  B., 
and  they  should  acquit,  is  proper. 

3.  A  requested  instruction  that  if  the  Jury 
believed  that  K.  approached  B.  in  a  pacific  and 
peaceable  manner,  mquiring  of  him  as  to  some 
trouble  between  B.  and  K.'s  brother,  and  B.  as- 
saulted K.  with  a  deadly  weapon,  and  K.,  fear- 
ing great  bodily  harm,  killed  B.,  they  should 


acquit  was  modified  by  the  court  inserting  be- 
tween "manner"  and  "inquiring"  the  words, 
"not  intending  to  provoke  a  difficulty."  Held 
not  erroneous. 

Appeal  from  circuit  court  Lincoln  county; 
Robert  Powell,  Judge. 

James  King  and  Prlntiss  Easterling  were 
Jointly  indicted  for  murder  for  the  killing  of 
one  Joseph  Bufkln.  A  severance  was  grant- 
ed upon  the  application  of  King,  and  he 
was  separately  tried  and  convicted,  and  sen- 
tenced to  be  hung,  from  which  Judgment  he 
appealed.    Reversed. 

The  first  and  second  instructions  for  the 
state  are  as  follows:  "First  If  you  believe 
from  the  evidence,  beyond  all  reasonable 
doubt  that  King,  armed  with  a  concealed 
deadly  weapon,  which  he  there  intended  to 
use  on  Bufkin,  if  it  became  necessary  to 
overcome  him  in  the  difficulty,  began  the  dif- 
ficulty, or  was  the  originator  of  the  difficulty, 
in  which  he  killed  Bufkin,  then  it  makes  no 
difference  whatever  whether  Bufkin  struck 
King  the  first  blow  with  a  stick  which  was  a 
deadly  weapon  or  not;  King  is  guilty  of 
murder,  and  it  is  your  duty  so  to  find.  Sec- 
ond. If  a  party  arms  himself  with  a  conceal- 
ed deadly  weapon,  which  he  intends  to  use 
in  a  fight  with  an  adversary  not  so  armed, 
and  Invites,  provokes,  or  begins  the  fight, 
and  in  its  progress  kills  such  adversary  with 
such  concealed  deadly  weapon,  he  is  guilty 
of  murder,  and  not  guilty  of  manslaughter, 
and  he  cannot  be  heard  to  plead  self-defense 
in  Justification  of  such  crime  at  all,  and  this 
is  true  without  reference  to  who  struck  the 
first  blow  In  the  fight" 

The  nineteenth  instruction  asked  by  de- 
fendant and  refused  as  asked,  but  modified 
by  court  and  given,  and  the  eleventh,  which 
was  modified  by  the  court  and  given,  are  as 
follows:  'H19)  The  court  instructs  the  Jury, 
further,  for  the  defendant  that  If  they  be- 
lieve from  the  evidence  in  this  case  that  Buf- 
kin, on  the  simple  request  of  King  for  an 
explanation  of  the  trouble  he  (Bufkin)  had 
had  with  King's  little  brother,  became  an- 
gered, and  assaulted  King  with  a  stick  capa- 
ble in  his  (Bufkin's)  hand  of  inflicting  great 
bodily  harm  upon  King,  and  that  the  man- 
ner of  such  assault  caused  King  reasonably 
to  believe  that  such  injury  was  then  about 
to  be,  or  in  progress  of  being,  inflicted  on 
him,  and  to  prevent  it  he  reasonably  believ- 
ed it  was  necessary  to  shoot  him,  then  he 
had  a  right  to  draw  his  pistol  In  his  own  de- 
fense, and  shoot  Bufkin,  even  if  it  killed 
him;  and,  if  the  killing  occurred  under  such 
circumstances,  then  the  Jury  should  acquit 
King."  The  court  modified  this  instruction 
by  erasing  the  words  at  the  end  of  the  in- 
struction, as  follows:  "And  even  if  the  Jury 
from  the  evidence  have  a  reasonable  doubt 
as  to  whether  Bufkin  first  assaulted  King 
as  above  set  forth,  or  that  King  shot  him 
under  the  circumstances  above  set  forth, 
then  they  should  acquit  him."  "(11)  If  the 
Jury  believe  from  the  evidence  that  King 
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approached  Bufkin  In  a  pacific  and  peace- 
able manner,  inquiring  of  him  in  reference 
to  some  trouble  between  Bufkin  and  King's 
little  brother,  and  that  Bufkin  instantly  be- 
came angered,  and  with  force  and  violence 
struck  or  attempted  to  strike  King  with  a 
stick,  with  which  he  might  hare  killed  King 
or  inflicted  upon  him  great  bodily  harm,  and 
that  King  honestly  and  reasonably  belieyed 
that  he  was  then  and  there  seeking  to  take 
his  life  or  cio  him  some  great  bodily  harm 
not  in  necessary  self-defense,  and  that  the 
only  way  of  avoiding  such  Injury  at  the 
hands  of  Bufkin  was  to  slay,  then  King  had 
the  right  to  defend  himself  even  to  the  in- 
fliction of  death,  and  the  Jury  must  acquit; 
and  this  is  true  although  they  may  believe 
that  King  was  in  no  actual  danger  of  injury, 
but  apparent  danger  of  it  And  in  passing 
on  the  action  of  King  the  jury  should  not 
try  him  by  the  light  of  after-developed  facts, 
nor  hold  him  to  the  same  cool  and  correct 
judgment  which  they  are  able  to  form. 
They  should  put  themselves  in  his  place,  and 
judge  of  his  acts  by  the  facts  and  circum- 
stances by  which  he  was  surrounded.  And 
the  court  further  instructs  the  jury  that 
King  is  entitled  to  be  acquitted,  and  should 
be,  if  the  jury  have  left  on  their  minds  by 
the  evidence  a  reasonable  doubt  as  to  wheth- 
er King  honestly  and  reasonably  believed  as 
<ibove  set  forth,  under  the  circumstances 
ibove  set  forth  In  this  instruction."  The 
court  modified  this  instruction  by  inserting 
between  the  words  ''manner"  and  "inquir- 
ing,** in  the  third  line  of  said  instruction, 
the  words  *'not  intending  to  provoke  a  diffi- 
culty," and  the  instruction  was  given  as 
modified. 

Cassedy  ft  Oassedy,  for  appellant  Wiley 
N.  Nash,  Atty.  Oea^  and  B.  N.  Miller,  tor 
the  State. 

TERRAL,  J.  The  first  Instruction  on  the 
part  of  the  state  should  not  have  been  given. 
If  It  Intends  to  assume  as  a  matter  of  law 
that  King  was  armed  with  a  concealed  dead- 
ly weapon,  which  he  intended  to  use  in  a 
difBculty  which  he  Intended  to  provoke  with 
Bufkin,  It  Is  error.  That  it  leaves  it  doubt- 
ful whether  these  facts  are  decided  by  the 
court  or  left  by  it  to  the  decision  of  the 
jury,  makes  It  equally  harmful,  becaulie  of 
Its  ambiguity.  It  directs  the  jury  to  convict 
the  defendant  if  they  believe  he  killed  Buf- 
kin with  a  deadly  weapon,  in  a  difficulty  be- 
gun by  the  defendant  though  Bufkin  gave 
the  first  blow  with  a  deadly  weapon,  and 
so  withdraws  from  the  jury  the  question  of 
malice. 

The  second  Instruction  on  behalf  of  the 
state  contains  substantially  all  the  errors 
of  the  first  instruction,  and,  as  we  think, 
should  not  have  been  given. 

We  think  the  nineteenth  instruction  on  the 
part  of  the  defendant  should  have  been  giv- 
en as  requested. 


The  insertion  of  the  words  by  tne  court  in 
the  eleventh  Instruction  of  defendant  did 
not  materially  affect  it  Reversed  and  re- 
manded. 


(TO  Miss.  70) 
TIMBERLAKB  v.  THAYER. 

(Supreme  Court  of  Mississippi     June  20, 

1888.) 

Bills  anb  Notes— Waivbr  ov  Demand— €tatutb 

or  Frauds— Evidenob^Trial. 

1.  An  Indorser  of  a  note  waiving  notice  and 
protest  thereby  waives  demand. 

2.  Oral  testimony  of  a  contract  made  Decem- 
ber 24,  1890,  for  services  to  be  rendered  during 
the  entire  year  1891,  is  not  inadmissible  under 
the  statute  of  frauds. 

3.  A  witness,  not  hearing  the  evidence,  can- 
not be  prohibited  from  testifying  because  not 
placed  under  the  rule  with  other  witnesses. 

Appeal  from  circuit  court  Monroe  county; 
Newnau  Gayce,  Special  Judge. 

Action  by  H.  L.  Thayer  against  W.  P. 
Tlmberlake.  From  a  Judgment  defendant 
appeals.    Reversed. 

Clifton  &  Bckf ord  and  B.  H.  Brlstow,  for 
appellant  Houston  &  Houston  and  Frank 
Johnston,  for  appellee. 

TERRAIi,  J.  Thayer  sued  Tlmberlake  on 
a  promissory  note  of  $160,  indorsed  by  him 
waiving  "notice  tfnd  protest"  and  recovered 
the  amount  of  said  note  and  Interest  The 
testimony  being  concluded,  the  defendant 
moved  its  exclusion,  because  no  demand  of 
payment  was  made  at  the  maturity  of  the 
note;  which  motion  was  overruled.  The  de- 
fendant excepted  to  pral  testimony  given  by 
plaintiff  as  to  an  entire  contract  between  him 
and  Vandlver,  one  of  the  Joint  makers  of  the 
note  indorsed  by  Tlmberlake,  and  which  he 
testified  was  made  on  the  24th  day  of  De- 
cember, 1890,  for  services  to  be  rendered  by 
Vandlver  during  the  entire  year  1891,  as  in- 
admissible under  the  statute  of  frauds.  On 
entering  upon  the  trial  of  the  case  the  wit- 
nesses of  both  parties  were  called,  and  put 
under  a  rule  of  court  After  the  close  of  the 
testimony  of  the  witnesses  so  put  under  the 
rule,  J.  T.  Franklin  was  offered  by.  the  de- 
fendant to  prove  certain  material  matters  hi 
his  behalf,  and  he  was  excluded  from  testi- 
fying, because  he  had  not  been  under  the 
rule  of  court  though  it  appeared  to  the  court 
that  Franklin  had  not  heard  the  evidence 
given  in  the  case. 

1.  We  think  the  court  erred  in  the  exclu- 
sion of  the  evidence  of  Franklin.  It  was  ex- 
pressly held  by  this  court  in  Ferguson  v. 
Brown,  21  South.  605,  that  a  party  was  not 
to  be  denied  the  testimony  of  his  witnesses 
because  the  witnesses  had  disregarded  the 
order  of  the  court.  In  this  case,  Franklin 
had  not  violated  any  rule  of  court  He  had 
not  heard  any  of  the  evidence,  and  be  was 
not  the  subject  of  any  legal  exception.  A 
witness  willfully  disobeying  the  orders  of 
the  court  may  be  punished  for^e,  <^<inffi^v^ 
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and  the  party  calling  him  must  suffer  loss 
by  having  his  credit  impaired  by  such  mis- 
conduct; but  he  Is  entitled  to  place  his  tes- 
timony, such  as  it  may  be,  before  the  Jury. 

2.  The  waiver  of  '"protest  and  notice"  was 
a  waiver  of  a  demand.  Carpenter  v.  Reyn- 
olds, 42  Miss.  807. 

3.  The  statute  of  frauds  is  no  objection  to 
the  testimony  of  Thayer  as  offered  before  the 
Jury.  For  the  error  of  the  court  in  exclud- 
ing the  testimony  of  Franklin,  the  verdict 
and  Judgment  is  set  aside  and  reversed,  and 
the  case  Is  remanded. 


(76   Miss.   187) 

AMiiSS  et  al.  V. 


DORRAH  et  al. 


(Supreme  Court  of  Mississippi.     June  20, 
1898.) 

Fbaudulint  Convbtanobs— Creditors  Entitled 

TO  Sub— CONSIDBKATION— SUBSBQUBMT 
POKCBASBBS— EVIDBNCB. 

1.  The  surety  on  the  bond  of  a  chancery  cleric 
is  a  creditor  of  his  principal,  within  the  statute 
aa  to  fraudulent  conveyances,  from  the  date  of 
its  execution  for  all  sums  paid  for  defaults  oc- 
curring after  its  execution  and  before  its  ex- 
piration. 

2.  A  conveyance  by  a  chancery  clerk  to  his 
wife  without  consideration  is  void  as  to  bonds- 
men creditors. 

3.  The  grantee  in  a  voluntary  conveyance, 
and  all  who  take  under  her  as  volunteers  or 
with  notice,  are  liable  to  creditors  of  the  orig- 
inal grantor  for  the  property  or  its  value. 

4.  An  existing  debt  is  not  a  consideration  for 
a  conveyance  where  there  was  no  consent  or  un- 
derstanding on  the  part  of  the  grantee  that  the 
conveyance  should  discharge  the  debt. 

5.  The  burden  is  on  the  grantee  in  a  volun- 
tary conveyance  to  show  that  the  grantor  re- 
tained other  specific  property  readily  accessible, 
and  ample  for  the  discharge  of  his  debts. 

6.  Where  a  conveyance  is  'raudulent  as  to 
existing  bondsmen  creditors,  it  is  also  void  as  to 
creditors  becoming  such  by  reason  of  defalca- 
tions during  the  lifetime  of  a  bond  subsequently 
executed. 

Appeal  from  chancery  court,  Noxubee 
county;  A.  BL  Byrd,  Chancellor. 

Bill  by  J.  F.  Ames  and  others  against  Z. 
T.  Dorrah  and  others.  There  was  a  decree 
for  defendants,  and  plaintiffs  appeaL  Re- 
versed. 

C.  B.  Ames,  for  appellants.  J.  B.  Rives,  for 
appellees. 

TBRRAL,  J.  J.  F.  Ames  and  others,  the 
children  and  widow  of  C.  B.  Ames,  deceased, 
filed  their  bill  In  the  chancery  court  of 
Noxubee  county  against  Ella  H.  Patty,  Z. 
T.  Dorrah,  J.  L.  Patty,  and  Mrs.  A.  L.  Jam- 
agin,  to  set  aside  ceitain  alleged  fraudulent 
conveyances,  and  to  subject  certain  prop- 
erty therein  described  to  the  alleged  equi- 
ties of  complainants.  The  bill  alleges  that 
C.  B.  Ames,  In  August,  1888,  conveyed  all  his 
property  by  voluntary  conveyance  to  hltf 
widow  and  children,  the  complainants  here- 
in, and  Immediately  departed  this  life;  that 
said  C.  B.  Ames,  in  December,  1883,  became 
one  of  the  bondsmen.  In  the  sum  of  $15,000, 


of  R.  C.  Patty,  as  clerk  of  the  chancery 
court  of  said  Noxubee  county,  for  the  term 
of  four  years,  commencing  the  first  Monday 
of  January,  1884;  that  in  December,  1887, 
said  C.  B.  Ames  again  became  one  of  the 
bondsmen,  in  the  sum  of  $15,000,  of  said  R. 
C.  Patty,  as  chancery  clerk  of  said  Noxubee 
county,  for  the  ensuing  term  of  oflice  of  four 
years,  commencing  on  the  first  Monday  of 
January,  1888;  that  said  R.  C,  Patty  was 
the  clerk  of  the  chancery  court  of  said  Nox- 
ubee county  continuously  from  the  1st  Mon- 
day of  January,  1884,  until  the  31st  day  of 
Deceml>er,  1890,  when  he  departed  this  life 
utterly  Insolvent;  that  commencing  in  Janu- 
ary, 1887,  certain  matters  of  trust  were  com- 
mitted to  said  R.  C.  Patty  by  virtue  of  his 
said  office  of  chancery  clerk  aforesaid,  by 
which  he  became  liable  on  his  official  bond 
for  his  defaults  in  said  matters  of  trust  In 
the  sum  of  $7,776.69;  and  that  complain- 
ants have  been  compelled  to  pay  said  sum 
of  $7,776.69  to  discharge  the  obligation  their 
said  ancestor,  C.  B.  Ames,  assumed  on  be- 
half of  said  R.  C.  Patty.  The  bill  further 
alleges  that  R.  C.  Patty,  on  the  25th  day  of 
December,  1883,  In  consideration  of  natural 
love  and  affection  and  one  dollar,  executed 
a  conveyance  to  his  wife,  Ella  H.  Patty,  of 
the  W.  %  of  N.  W.  %  of  section  25,  and  N. 
E.  %  of  section  26  of  township  15,  range  17 
E.,  in  said  Noxubee  county,  but  that  said 
deed  of  conveyance  was  not  filed  for  record 
until  the  Ist  day  of  January,  1885,  a  copy  of 
which  Is  filled  as  Exhibit  E  to  the  blU;  that 
on  the  10th  of  August,  1887,  said  R.  C.  Patty 
and  the  co-heirs  of  said  R.  C.  Patty  In  the 
estate  of  his  deceased  father,  J,  W.  Patty,  in 
making  partition  of  said  estate  of  his  deceas- 
ed father,  and  for  the  purpose  of  executing 
the  agreement  for  the  partition  thereof  be- 
tween them,  conveyed  to  said  Ella  H.  Patty, 
as  the  share  of  said  R.  C.  Patty  therein,  and 
for  the  recited  consideration  of  $2,000,  that 
certain  lot  in  block  7  in  the  town  of  Macon, 
in  said  county  and  state,  conveyed  to  their 
ancestor,  John  W.  Patty,  by  a  deed  from  E. 
H.  Cogbum,  dated  October  10,  1879,  and  re- 
corded on  page  333  et  seq.  of  Book  12  of  the 
records  of  deeds  of  said  county,  a  copy  of 
which  conveyance  is  filed  as  '^Exhibit  F"  to 
said  bill;  that  on  1st  of  July,  1S>1,  Mrs.  B. 
H.  Patty  became  the  administratrix  of  the 
estate  of  said  R.  0.  Patty,  deceased,  with  Z. 
T.  Dorrah  and  J.  L.  Patty  as  her  sureties  on 
her  administration  bond;  that  on  the  4th  of 
October,  1893,  a  suit  was  brought  against 
Ella  H.  Patty  and  her  said  sureties  on  said 
bond;  that  on  the  31st  of  March,  1894,  EUa 
H.  Patty  executed  for  the  benefit  of  said 
Dorrah  and  Patty,  her  said  sureties,  and  to 
save  them  harmless  on  her  said  administra- 
tion bond  aforesaid,  a  trust  deed  on  the  real 
property  described  in  Exhibits  E  and  F  to 
complainants'  bill;  that  on  27th  day  of  May, 
1895,  said  trust  deed  was  foreclosed,  when 
Z.  T.  Dorrah  and  Mrs.  A.  L.  Jarnagln  pur- 
chased the  -property  described  in  Exhibit  F 
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to  the  bill  of  complaint,  and  Z.  T.  Dorrali 
and  J.  L.  Patty  purchased  the  property  de- 
scribed In  Exhibit  E  to  the  bill  of  complaint; 
that  the  conveyances,  copies  of  which  are 
marlLcd  Exhibits  E  and  F  to  the  bill  of  com- 
plaint, were  voluntary,  and  were  executed 
without  valuable  consideration,  and  were 
therefore  void  as  to  the  creditors  of  said  B. 
C.  Patty;  and  that  Z.  T.  Dorrah  and  J.  U 
Patty  and  Mrs.  A.  L.  Jamagln  had  notice  of 
the  pendency  of  this  suit  before  the  purchase 
of  said  property  at  said  trust  sale  aforesaid: 
and  that  each  of  them  had  actual  notice  be- 
fore said  sale  of  the  claim  of  complainants  in 
reference  to  said  property  as  set  out  in  their 
bill  in  this  behalf.  The  complainants  allege 
that  the  conveyances  of  the  property  describ- 
ed in  Exhibits  E  and  F  to  the  bUl  of  com- 
plaint are  fraudulent  in  law  as  to  them,  be- 
cause, as  they  say,  they  were  voluntary  and 
without  consideration,  and  bec^iuse,  at  the 
time  of  their  execution,  G.  B.  Ames,  their 
ancestor,  had  in  equity  a  right  to  look  to  said 
property  in  exoneration  of  his  suretyship  of 
said  R.  G.  Patty;  and  the  bill  prays  that 
they  be  exonerated  from  the  payment  of  said 
$7,776.69  by  subjecting  the  property  de- 
scribed in  Exhibits  E  and  F  to  its  reimburse- 
ment to  them,  and  that  the  conveyances  of 
said  property  to  Mrs.  Patty,  and  by  Mrs.  Pat- 
ty to  Dorrah  and  Patty,  and  all  subsequent 
conveyances  thereof,  be  canceled.  The  re- 
spondents say  they  are  bona  fide  purchas- 
ers of  said  property  described  in  Exhibits  E 
and  F  to  the  complainants'  bill,  and  they 
especially  insist  that  the  conveyance  of  the 
said  property  described  In  Exhibit  F,  to  A. 
B.  Patty,  was  for  a  valuable  consideration, 
and  that,  both  it  and  the  conveyance  of  the 
property  described  in  exhibit  E  were  made 
long  before  any  defaults  occurred  on  the 
part  of  R.  G.  Patty  as  a  liduciary  in  the 
trusts  confided  to  him,  and  when  the  said  R. 
G.  Patty  was  solvent,  and  that  said  convey- 
ances to  said  E.  H.  Patty  are  good  and  valid 
in  law,  and  that  the  respondents  have  the 
legal  title,  and  an  equity  superior  to  that  of 
the  complainants  in  and  to  said  property; 
that,  even  if  the  conveyance  set  out  as  Ex- 
hibit F  to  complainants'  bill  had  been  with- 
out consideration,  yet  said  R.  G.  Patty,  at 
the  time  of  its  execution,  was  amply  able, 
in  conformity  with  the  law  of  the  land,  to 
make  such  a  gift  to  his  wife  without  injury 
to  his  creditors;  and  that  the  same  is  good 
and  valid  in  law.  It  appeared  from  the 
evidence  that  default  of  said  R.  C.  Patty  to 
the  extent  of  several  thousand  dollars  occur- 
red In  1887,  and  before  the  first  Monday  of 
January,  1888,  and  that  default  for  the  re- 
mainder of  the  sum,  aggregating  $7,776.68, 
occurred  after  the  execution  of  the  bond  of 
said  R.  O.  Patty  as  chancery  clerk,  in  Decem- 
ber. 1887.  By  the  laws  of  the  state  of  Mis- 
sissippi, the  official  l>ond  of  R.  G.  Patty  as 
clerk  of  the  chancery  court  of  Noxubee  coun- 
ty operated  as  a  security  for  the  guardian- 
ship and  other  fiducial  trusts  committed  to 
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him  by  the  chancery  court  of  said  county, 
and  he  and  his  sureties  were  liable  thereon. 

1.  It  is  a  settled  rule  of  law  that  the  sure- 
ty on  a  guardian,  administration,  or  other 
fiducial  obligation  is,  in  contemplation  of 
the  statute  of  frauds,  a  creditor  of  the  prin- 
cipal in  such  bond  from  the  date  of  its  ex- 
ecution, though  no  default  occurs  until  long 
afterwards.  The  liability,  whenever  happen- 
ing, relates  back  to  the  date  of  the  contract. 
And  so  it  must  be  in  this  case  that  G.  B. 
Ames  was  a  creditor  of  R.  G.  Patty  for  all 
sums  of  money  subsequently  paid  by  com- 
plainants for  defaults  of  said  Patty  occur- 
ring after  the  24th  day  of  December,  1883. 
and  before  the  first  Monday  of  January,  1888. 
Ghoteau  v.  Jones,  50  Am.  Dec.  460;  Greer  v. 
Wright,  52  Am.  Dec.  Ill;  Yeend  v.  Weeks, 
104  Ala.  331,  16  South.  165. 

2.  In  equity,  every  person  who  gives  no 
specific  security  for  the  payment  of  his 
debts  is  deemed  as  holding  his  property  in 
trust  for  his  creditors;  and  any  conveyance 
of  it  by  him,  without  consideration,  is  void 
as  to  his  creditors,  and,  as  to  them,  he  Is  con- 
sidered the  owner  of  such  property,  and  all 
grantees  thereof  who  take  as  volunteers,  or 
without  consideration,  or  who  take  the  same 
with  notice  of  the  trust,  are  considered  in 
equity  trustees  ex  maleficio  of  such  prop- 
erty, and  may  be  made  to  answer  to  cred- 
itors for  *  said  property  or  for  its  value. 
Heath  v.  Page,  63  Pa.  St.  108;  Bump,  Fraud. 
Conv.  p.  14. 

3.  That  the  conveyance  by  Mr.  to  Mrs.  Pat- 
ty of  the  property  described  in  Exhibit  E 
was  voluntary  and  without  consideration  is 
plain;  and  we  think  it  equally  clear  that  the 
conveyance  of  the  property  described  in  Ex- 
hibit F  was  voluntary,  and  without  consid- 
eration. It  is  true,  R.  G.  Patty  was  owing 
Mrs.  Patty  $2,000;  but  no  acquittance  was 
given  therefor,  nor  was  there  any  understand- 
ing that  the  conveyance  was  to  discharge 
said  debt.  It  is  impossible  for  Patty  to  liave 
paid  his  wife  a  debt  of  $2,000  by  conveying 
property  to  her  except  with  her  consent. 
Her  right  was  to  have  the  $2,000  unless  she 
had  consented  to  take  property  in  payment 
of  it  There  Is  no  evidence  of  such  consent 
in  this  case. 

N  4.  The  claim  that  Patty  was  able  to  make  a 
gift  of  these  properties  to  his  wife,  as  being 
a  suitable  provision  for  her.  because  he  had 
ample  other  property  to  discharge  all  his 
debts,  cannot  be  maintained.  A  debtor  be- 
ing unable  to  pay  a  debt  when  called  upon 
by  the  creditor,  a  presumption  arises  that  he 
could  not  have  done  so  at  any  previous  time, 
and  an  Intervening  conveyance  of  property 
is  considered  fraudulent  and  void;  and  it  is 
incumbent  on  the  party  holding  such  prop- 
erty, and  insisting  upon  such  claim,  to  show 
that  such  debtor,  at  the  time  of  the  convey- 
ance, retained  other  specific  property,  read- 
ily accessible,  and  ample  for  the  discharge 
of  all  his  debts;  and  this  burden  has  nor 
been  met  in  this  case.  Edmunds  v.  Mlst^. 
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68  Miss.  770;   Hagerman  t*  Buchanan  (N. 
jr.  Err.  &  App.)  17  Atl.  946. 

5.  The  respondents  are  volunteers.  They 
are  not  bona  flde  purchasers  for  yalue.  They 
had  notice  of  the  equity  of  complainants  be- 
fore the  sale  under  their  trust  deed,  and  the 
prior  equity  of  complainants  glyes  them  the 
better  right  to  enforce  the  trust  which 
equity,  for  their  protection,  impresses  upon 
the  property  in  controrersy.  Bump,  Fraud. 
Cony.  p.  483. 

6.  Where  conyeyances  are  set  aside  as 
fraudulent  as  to  existing  creditors,  It  usual- 
ly follows  that  such  conveyances  fall  as  to 
subsequent  creditors;  and,  under  the  circum- 
stances of  this  case,  we  are  of  the  opinion 
that  the  conveyances  herein  attacked  are 
void  as  to  the  complainants  to  the  full  sum 
of  17,776.69,  paid  by  them.  Thompson  v. 
I>ougherty,  12  Serg.  &  B.  448;  Coolidge  t. 
Melvin,  42  N.  H.  510;  Hagerman  v.  Buch- 
anan (N.  J.  Err.  &  App.)  17  Atl.  946;  Gar- 
lisle  V.  Bich.  8  N.  H.  44;  Bump,  Fraud.  Gonv. 
pp.  814,  817.  Wherefore  the  decree  of  the- 
chancery  court  is  reversed,  and  the  case  is  re- 
manded to  be  proceeded  with  according  to 
the  lurinciples  herein  announced* 
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(Supreme  Court  of  MiasiisippL    June  20, 
1898.) 

Cbimuial  L^w—- Ihooksistsht  Vssoict— Imstbuo* 

TION8. 

1.  Where  two  persons  are  jointly  indicted  for 
a  single  offense,  and  the  only  evidence  is  the 
testimony  of  one  witness,  which  is  in  every 
detail  identically  the  same  against  both,  a  ver- 
dict finding  one  guilty  will  be  set  aside,  where 
the  Jury  disagreed  as  to  the  other. 

2.  Under  a  Joint  indictment  for  an  offense  not 
in  its  nature  Joint,  an  instruction  from  which 
the  Jury  might  understand  they  could  not  con- 
vict one  defendant  without  the  other  is  errone- 
ous. 

T^rral,  J^  dissenting. 

Appeal  from  circuit  court  EOnds  county; 
Bobert  Powell,  Judge. 

A.  J.  Davis  was  convicted  of  selling  liquor 
In  violation  of  law,  and  appeals.   Beversed. 

Williamson  ft  Potter  and  Galhoon  &  Green, 
for  appellant  WUey  N.  Nash,  Atty.  Gen., 
for  the  State. 


WHITFIELD,  J.  The  appellant  In  this 
case  was  Jolntiy  indicted  wltn  one  Baxter 
for  a  sale  of  liquor  in  violation  of  law. '  Only 
one  witness  was  introduced  by  the  state  as 
to  the  sale.  His  testimony  was  In  all  re- 
spects, and  in  every  detail,  identically  the 
same  against  one  defendant  as  against  the 
other;  and  yet  the  Jury  trying  both  to- 
gether, on  an  indictment  charging  a  single 
sale,  on  evidence  equally  affecting  both,  de- 
livered by  the  same  witness,— there  being 
but  this  one  witness  as  to  the  sale,— con- 
victed one  and  disagreed  as  to  the  other. 
We  have  found  but  three  cases  directly  In 


point:  State  v.  Larumbo,  Harp.  188;  Turn- 
er's Gase,  1  Sid.  171  (cited  by  Mr.  Bishop  hi 
1  Bish.  New  Cr.  Proc,  note  1,  p.  656),  and 
State  V.  Wilson,  8  McGord,  187.  In  the  first 
case  the  two  parties  were  indicted  Jointly 
for  grand  larceny,  tried  before  the  same 
Jury,  on  exactly  the  same  evidence,  and 
one  was  convicted  of  petit  larceny,  and  the 
other  of  grand  larceny.  The  court  held  that 
the  verdict  must  be  set  aside  as  inconsist- 
ent, on  the  express  ground  that  the  offense 
''charged  against  each  was  the  same,  and 
the  evidence  equally  affected  both."  The 
third  case  cited  holds  the  same  doctrine  on 
the  same  state  of  case,  and  the  reasoning 
is  clear  and  unanswerable:  *rrwo  persons, 
equally  concerned  In  stealing  the  same  arti- 
cle, cannot  be  guilty  of  different  offenses; 
for  although  a  Jury  have  an  almost  unlim- 
ited power  of  valuing  stolen  property  at 
what  they  please,  so  as  to  bring  the  case 
within  petit  larceny,  they  cannot  value  it 
at  one  price  in  the  hands  of  one  man,  and  at 
another  price  in  the  hands  of  another,  who 
is  equally  concerned  in  the  transaction. 
^  ^  *  The  prisoners  have  either  been 
guilty  of  two  distinct  offenses,  and  there- 
fore ought  not  to  have  been  hidicted  togeth- 
er, or  they  have  been  guilty  of  the  same 
crime,  and  should  have  been  convicted  of 
the  same.  The  verdict,  therefore,  is  incon- 
sistent, and  must  be  set  aside.'*  In  Turner's 
Gase  several  were  Jointly  indicted  for  burg- 
lary, and  it  was  held  that  the  Jury  could  not 
find  one  guilty  of  burglary  and  the  other 
of  larceny  only.  It  was  not  meant  that 
this  could  not  ordinarily  be  done,  but,  as 
Mr.  Bishop  points  out,  that  it  could  not  be 
done  on  the  facts  In  that  case.  "There," 
says  Mr.  Bishop,  "the  very  nature  of  the 
case  precluded  such  a  finding,  for  the  evi- 
dence was  the  same  as  to  alL" 

Now,  this  observation  of  Mr.  Bishop's  fur- 
nishes the  key  to  the  solution  of  the  peculiar 
case  before  us.  Of  course,  as  a  matter  of 
pleading,  two  may  be  jointly  indicted  f6r 
the  same  offense,  whethor  the  offense  be 
In  its  nature  Joint  or  not;  and,  on  a  joint 
trial  before  a  Jury,  where  the  offense  la 
not  in  its  nature  Joint,  one  may  be  convicted 
and  the  other  acquitted,  or  one  may  be  con- 
victed and  the  Jury  disagree  as  to  the  other, 
provided  the  evidence  warrants  the  differ- 
ence in  the  results.  But  where  there  is  but 
one  witness,  and  his  testimony  equally  af- 
fects botn,  It  u  simply  Impossible  that  a 
different  result  can  be  legally  reached  aa 
to  the  two.  If  there  were  two  witnesses  aa 
to  one  and  one  as  to  the  other,  or  If  the 
testimony  of  a  sole  witness  went  further 
against  one  than  the  other,  the  Jury  might 
convict  one  and  acquit  the  oth^,  or  disagree 
as  to  him,  because  there  the  evidence  does 
not  equally  affect  both,  and  credibility  of  the 
witnesses  Is  for  the  Jury.  The  general  rule 
that,  where  two  are  Jointly  indicted  for  the 
same  offense,— it  not  being  in  its  nature  m 
Joint  offense,— the  Jury  may  acquit  one  and 


1  For  opinion  on  suggestion  of  error,  lee  23  South.  94L 
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convict  the  other,  or  disagree  as  to  the 
other,  is,  of  course,  admitted.  That  is  a 
mere  rule  of  pleading  and  practice.  They 
may.  But  when?  Only  when  the  evidence 
warrants  it  They  may  believe  one  wit- 
ness, and  disbelieve  another.  They  may  ac- 
cept circumstances  against  positive  testi- 
mony. Where  there  is  the  slightest  differ- 
ence in  the  testimony,  as  between  the  two, 
they,  weighing  that  testimony,  may  make 
the  difference.  But  in  a  case  like  this, 
where  the  whole  testimony  is  that  of  a  sin- 
gle witness.  In  every  particular  the  same 
against  one  as  the  other,  it  is  not  legally 
possible  that  a  verdict  which  distinguishes 
is  a  response  to  the  evidence. 

As  stated,  the  general  rules  are  admitted. 
See  them  set  out  in  1  Blsh.  New  Gr.  Proc.  §S 
1036,  1037,  and  notes.  Offenses  may  be 
joint  in  their  nature,  as  conspiracy,  affray, 
unlawful  assembly,  adultery,  fornication, 
etc.  Here,  ordinarily,  one  cannot  be  guilty 
and  the  other  not;  yet  here  it  may  depend 
on  which  one,  for  if  more  than  two  be  in- 
dicted for  conspiracy,  or  more  than  three 
for  a  riot,  one  may  be  convicted,  the  other 
being  dead  or  not  arrested,  or  one  may  be 
convicted  and  others  acquitted,  provided  the 
evidence  shows  that  the  party  convicted 
was  guilty  with  others  indicted,  but  not 
then  tried,  of  committing  the  particular  of- 
fense. 1  Bish.  New  Or.  Proc.  §f  1022.  1023. 
The  correctness  of  the  result  here,  too,  de- 
pends on  the  evidence.  Klein  v.  People,  31 
N.  Y.  236,  237;  Com.  v.  Wood,  12  Mass.  312, 
and  see  note,  page  318,— a  case  of  disagree- 
ment as  to  one  on  evidence  different  as  to 
one  from  what  it  was  as  to  the  other;  State 
V.  Mainor,  28  N.  0.  840,— an  adultery  case; 
and  State  v.  Bailey,  8  Blackf.  209,— an  un- 
lawful assembly  case.  One  of  many  jointly 
Indicted  for  conspiracy,  for  example,  who 
may  be  convicted  on  a  trial  of  just  him- 
self and  one  other,  cannot  complain— that 
other  being  acquitted— if  the  evidence  shows 
him  guilty  cum  multis  aliis  than  the  one  ac- 
quitted, such  others  being  indicted  and  still  to 
be  tried  before  another  jury. 

So,  where  the  offense  is  not  in  its  nature 
joint,— and  that  is  the  nature  of  the  case  at 
bar,— but  two  or  more  are  jointly  indicated, 
and  tried  before  the  same  jury,  for  the  same 
offense,  though  not  joint  in  its  nature,  the 
jury  may,  if  the  evidence  warrants  the  dif- 
ferences in  the  findings,  convict  one,  acquit 
another,, and  disagree  as  to  a  third,  ori  where 
the  offense  charged  includes  different  de- 
grees, convict  one  of  one  degree  of  guilt,  an- 
other of  another,  and  a  third  of  a  still  differ- 
ent degree  of  guilt;  but  the  findings  must 
be  responsive  to  the  evidence.  Mask  v. 
State,  32  Miss.  405,  is  as  conspicuous  an 
illustration  of  the  last  proposition  as  can  be 
found  in  the  books.  It  must,  therefore,  be 
obvious  that  it  does  not  advance  the  solu- 
tion of  this  case  a  step  simply  to  say  that, 
where  two  are  jointly  indicted  for  a  single 
sale,— the  same  offense,  not  joint  in  its  na- 


ture—and are  jointly  tried  before  the  same 
jury,  as  matter  of  pleading  and  practice  one 
may  be  convicted  and  the  jury  may  disagree 
as  to  the  other.  Most  assuredly,  as  matter 
of  pleading  and  practice,  they  may.  But 
whether  hi  such  case  they  should  depends, 
manifestly,  on  whether  the  ''evidence  equal- 
ly affects  both*';  and  when  that  evidence  is, 
as  here,  delivered  by  but  one  witness,  and  is 
identically  the  same  throughout  against  one 
as  the  other,  no  jury  can  be  permitted  to 
make  a  difference  in  their  cases,  by  a  purely 
arbitrary  finding. 

The  first  instruction  for  the  state  is  in  con- 
flict with  the  first  for  the  defense,  and  bath 
are  wrong.  It  is  also  in  confiict  with  the  oth- 
er charges  given  for  the  state.  The  first 
charge  for  the  state  is  wrong  for  the  reasons 
already  indicated.  It  is  a  perfectly  correct 
abstract  proposition  of  law,  but  wholly  er- 
roneous on  the  case  made  by  the  evidence. 
The  first  instruction  for  the  defense  is  mis- 
leading, because  it  told  the  jury  that  they 
could  not  convict  the  defendants— in  the  plu- 
ral—unless they  believed  that  McCracken 
was,  at  the  very  time  he  made  the  sale,  the 
agent  of  Davis  and  Baxter.  The  jury  might 
have  understood  this  to  mean  that  in  no 
state  of  the  proof  could  they  convict  one 
without  convicting  the  other.  But  this,  as 
shown,  depended  on  the  proof,  which,  had  it 
been  different  as  to  one  from  what  it  was 
as  to  the  other,  might  well  have  warranted 
different  findings  as  between  Uie  two  defend- 
ants; for  this  is  not  an  offense  joint  in  its 
nature,  nor  is  it  one  that  must  necessarily, 
under  this  indictment,  have  be^  jointly 
committed.  It  is  charged  to  have  been  joint- 
ly committed.  But  non  constats  the  proof 
might  show  one  committed  the  act  and  the 
other  did  not  Under  joint  indictments  for 
offenses  not  in  their  nature  joint,  the  in- 
dictment is  considered  several  as  to  each.  1 
Bish.  New  Or.  Proc.  fi  1086;  1  Archb.  Or. 
PI.  &  Prac.  (8th  Bd.)  p.  303.  Cases  cited  by 
counsel  for  appelant  on  this  point  are  inap- 
pUcable.  Ball's  Case,  67  Miss.  362,  7  South. 
353,  merely  holds  that  parties  cannot  be 
convicted  of  distinct  offenses  under  an  in- 
indictment  charging  a  jotat  act  There— a 
case  of  disturbing  public  worship— all  the 
parties  might  have  been  convicted  properly 
of  the  criihe  of  disturbing  public  worship, 
though  the  evidence  might  have  shown  each 
guilty  in  a  different  mode  or  by  conduct  of  a 
different  kind;  the  conduct  of  each  constitut- 
ing a  different  mode  of  disturbing  public  wor- 
ship. For  the  errors  indicated  in  the  char- 
ges, and  the  manifest  inconsistency  of  the 
verdict,  the  judgment  is  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a 
new  triaL 

TERRAL,  J.  (dissenting).  I  am  of  opin- 
ion that  the  instructions  given  in  the  circuit 
court  were  correct,  and  that  the  evidence 
clearly  proved  the  defendant  to  be  guilty.  I 
do  not  believe  that 
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can  be  a  cause  of  complaint  by  Davis.  If, 
in  cases  of  crimes  not  Joint  in  character,  it 
shall  be  held  necessary  to  convict  both  de- 
fendants where  the  evidence  is  the  same  as 
to  both,  or  otherwise  the  verdict  will  be  set 
aside  as  to  the  one  convicted,  a  serious  ob- 
stacle will  be  thrown  in  the  way  of  circuit 
Judges  in  the  enforcement  of  the  criminal 
law.  Davis  is  plainly  guilty  of  the  crime 
laid  to  him  upon  the  evidence  before  the 
court,  and  probablj,  by  the  evidence  of  Mc- 
Gracken,  the  guilt  of  Baxter  is  equally  plain; 
but,  if  the  Jury  in  its  sovereign  power  dealt 
too  mercifully  with  Baxter,  I  cannot  see  on 
what  ground  Davis  can  make  that  a  cause 
of  complaint  in  this  court  That  Davis  be 
discharged  is,  of  itself,  of  but  little  moment 
He  claims  and  gets  a  reversal  because  the 
court  says  that  it  is  "Impossible  upon  the 
evidence  of  McCracken  that  Davis  should  be 
guilty  and  Baxter  not  guilty."  Besides  Mc- 
Cracken, both  Davis  and  Baxter  and  more 
than  12  other  witnesses  testified  in  the  case 
before  the  Jury.  The  Jury  may  have  seen 
in  the  matter  or  manner  of  the  testimony  of 
Davis  and  Baxter  enough  to  unite  them  on  a 
verdict  of  guilty  as  to  Davis,  and  to  cause 
their  disagreement  as  to  Baxter.  The  court 
say  that  the  Jury  may  find  such  a  verdict 
as  that  given  in  this  case  ''only  when  the 
evidence  warrants  It"  To  my  mind,  the  ver- 
dict is  conclusive  that  it  was  warranted  In 
this  case.  I  see  nothing  in  the  record  which 
authorizes  the  saying  that  the  verdict  is  "un- 
warranted by  the  evidence,'*  or  "inconsistent," 
or  "legally  impossible."  The  instructions 
given  by  the  learned  circuit  Judge  are  cor- 
rect according  to  the  English  doctrine,  and 
they  are  supported  by  the  sounder  reason 
and  by  the  greater  weight  of  authorities  in 
America.  Hawkins,  after  Sir  Matthew  Hale 
the  most  distinguished  common-law  writer 
on  criminal  law,  says:  "Where  several  are 
indicted  for  treason  or  felony,  or  other  crime, 
which  may  be  as  well  done  by  one  only  as 
by  more,  a  verdict  may  find  one  of  the  de- 
fendants, only,  guilty,  and  acquit  all  the  rest" 
2  Hawk.  P.  G.  p.  622.  There  is  no  sugges- 
tion that  as  to  this  rule  of  law  there  is  any- 
thing depending  on  the  evidence.  A  like  rule 
is  stated  by  other  common-law  authorities. 
Profif.  Jury,  §  433;  Rex  v.  Taggart,  1  Car.  & 
P.  201;  3  Term  R.  105;  Black,  Intox.  Liq. 
S  378;  Strawhem  v.  State,  37  Miss.  429.  In 
Strawhem's  Case,  Chief  Justice  Smith, 
where  four  persons  were  Jointly  indicted  for 
gaming,  said:  "The  parties  were,  in  effect, 
severally  charged  with  the  commission  of 
separate  and  distinct  misdemeanors,  and  not 
with  the  Joint  commission  of  the  same  of- 
fense." As  in  misdemeanors  there  is  no  dis- 
tinction made  in  the  pleading  between  prin- 
cipal and  accessories,  and  as  there  may  be 
many  shades  or  degrees  of  guilt  among  the 
several  persons  participating  in  such  crimes, 
the  action  of  the  Jury  is,  and  of  right  ought 
to  be,  above  the  direction  or  control  of  the 
court     A  Jury  having  passed  upon  Davis' 


guilt,  and  found  a  verdict  strongly  support- 
ed by  the  evidence,  I  fail  to  see,  even  upon 
the  discordant  cases  cited  from  Bishop,  any 
ground  for  the  interposition  of  this  court 


(15  MlM.   636) 
BARR  V.  SULLIVAN. 

(Supreme  Court  of  Mississippi.     June  20, 
189&) 

Assumpsit  ~  Administrators — Liabilities  —  Dis- 
charge —  Claims  against  Estate  —  £vi- 
0ENCE--PRBSUMPTION8— Appeal. 

1.  In  assumpsit  by  an  executrix,  the  declara- 
tion charged  that  defendant's  intestate  had  col- 
lected a  claim  for  plaintiff's  testator,  and  did 
not  pay  over  same,  to  which  defendant  put 
in  a  special  plea  in  bar  that  he  was  not  the  ad- 
ministrator, and  plaintiff  replied  that  he  had 
been  appointed  and  had  qualified  and  refused  to 
pay  the  claim,  though  he  had  su^cient  assets* 
and  had  full  notice  of  the  claim  and  its  validity, 
the  replication  concluding  to  the  country,  and 
there  being  no  rejoinder.  Hdd,  that  the  special 
plea  admitted  that  the  claim  was  valid  as  sued 
on,  was  not  barred  by  limitation,  was  duly  pro- 
bated and  registered  if  required,  or,  if  not  re- 
quired, that  the  administrator  had  notice  of  it. 

2.  Notice  to  the  administrator  of  a  contingent 
liability  of  his  intestate,  not  required  to  be  pro- 
bated and  registered,  is  sufficient 

3.  Where  toe  only  question  properly  at  issue 
is  whether  defendant  was  administrator,  the 
admissibility  of  evidence  bearing  on  the  ques- 
tion whether  the  claim  sued  on  was  a  debt  of 
defendant's  intestate  will  not  be  considered. 

4.  Hie  record  of  administration  is  admissible 
on  an  issue  whether  defendant  was  an  admin- 
istrator. 

5.  Under  Oode  1892,  §  1950  (Code  1880,  f 
2069;  Code  1871,  §  1166),  providing  that  an  ad- 
ministrator shall  file  a  final  settlement  of  the 
administration  "when  the  estate  has  been  ad- 
ministered by  payment  of  the  debts  and  collec- 
tion of  the  assets,"  it  will  be  presumed  that  one 
who  was  shown  to  be  at  one  time  an  adminis- 
trator continued  in  that  capacity  until  the  debts 
had  been  paid  and  the  assets  collected. 

6.  A  statement  that  an  estate  had  been 
"wound  up"  is  not  sufficient  to  show  the  dis- 
charge of  the  administrator. 

7.  An  administrator  who  has  been  formally 
discharged  may  be  sued  on  a  claim  against  his 
intestate  which  was  duly  probated,  or  of  which 
he  had  notice,  if  it  did  not  require  probating, 
where  he  has  assets  in  his  hands,  or  has  im- 
properly distributed  them. 

Appeal  from  circuit  court  Lafayette  coun- 
ty;  Eugene  Johnson,  Judge. 

Action  by  Mrs.  A.  J.  Barr,  executrix, 
against  W.  V.  Sullivan,  administrator.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

J.  W.  T.  Falkner,  for  appellant 

CALHOON,  Special  Judge.  The  declaration 
in  assumpsit,  by  appellant  Mrs.  Barr,  as  ex- 
ecutrix of  the  will  of  R.  W.  Black,  charges 
that  H.  M.  Sullivan,  appellee's  Intestate,  re- 
ceived, as  the  attorney  of  her  testator.  Black, 
as  chancery  commissioner,  in  April,  1876,  a 
claim  for  collection,  and. that  he  collected  it 
and  did  not  pay  over.  Appellee's  only  plea 
is  the  special  plea  in  bar,  sworn  to,  that  he 
is  not,  and  was  not  at  the  commencement  of 
the  action,  the  administrator  of  H.  M.  Sulli- 
I  van's  estate.    Appellant  replied  that  H.;^<J1. 
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Snllivan'B  estate  was  not  fully  administered 
at  the  commencement  of  the  action;  that 
appellee  had  been  appointed  and  had  qual- 
ified as  administrator,  but  had  refused  to 
pay  this  claim,  though  he  had  sufficient  as< 
sets,  and  had  full  notice  of  the  claim  and  Its 
validity.  This  replication  concluded  to  the 
country,  and  there  is  no  rejoinder  to  it. 
There  is  no  other  pleading,  and  so  we  have 
the  sole  issue  whether  or  not  the  appellee 
was  administrator,  so  as  to  be  suable  in  this 
action.  The  court  charged  the  Jury  per- 
emptorily to  find  for  appellee. 

There  is  no  plea  of  the  general  issue,  and 
so  appellee,  having  relied  on  the  special  plea, 
is  bound,  like  any  other  litigant,  by  all  the 
rules  of  pleading.  Wren*s  Adm'r  v.  Span's 
Adm'r,  1  How.  (Miss.)  115.  Therefore  the  spe- 
cial plea  admits  that  the  claim  is  valid  as 
sued  on;  that  it  is  not  barred  by  limitation; 
that  it  was  duly  probated  and  registered  if  it 
was  such  a  claim  as  required  probate  and 
registration,  and,  if  not  such  a  daim,  then 
that  the  administrate  had  notice  of  it, 
which  is  sufficient  in  cases  of  contingent  lia- 
bilities not  required  to  be  probated  and  reg- 
istered, certainly  If  the  contingency  occur- 
red making  it  an  ascertained  debt  during  the 
term  of  the  administrator  sued.  If  the  gen- 
eral issue  had  been  pleaded,  all  of  these  mat- 
ters would  have  been  put  in  issue,  with  the 
burden  of  proof  on  the  plaintiff.  Code,  fi 
ld23.  It  must  be  observed  that  there  Is  no 
plea  of  no  assets,  or  plene  admlnistravit. 
The  authorities  on  these  questions  are  col- 
located in  the  notes  in  7  Am.  &  Bng.  Bnc. 
Law,  p.  880  et  seq. 

Because  the  only  issue  was  whether  the 
appellee  was  administrator,  we  decline  now 
to  decide  on  the  correctness  of  the  rulings 
on  the  admissibility  of  the  testimony  bear- 
ing on  the  question  of  debt  or  no  debt, 
though  they  are  of  easy  solution.  The  rec- 
ord of  administration,  however,  should  have 
been  admitted. 

It  sufficiently  appears  that  appellee  was  at 
one  time  administrator,  and  this  relation  to 
the  estate  of  his  intestate  is  presumed  to 
contbiue  until  the  estate  is  "administered  by 
the  payment  of  the  debts  and  the  collection 
of  the  assets.*'  Code  1862,  §  1950;  Code  1880, 
§  2060;  Code  1871,  §  1166;  Pollock  v.  Buie,  43 
Miss.  140;  Lear  v.  Friedlander,  45  Miss.  668; 
Brasfleld  v.  French,  58  Miss.  640;  Henderson 
V.  Winchester,  31  Miss.  291;  Den'son  v.  Den- 
son,  33  Miss.  560;  Allison  v.  Abrams,  40 
Miss.  747;  Nunnery  v.  Day,  64  Miss.  457,  1 
South.  457. 

There  is  nothing  to  show  that  the  adminis- 
trator was  ever  discharged,  except  a  loose 
statement  that  the  estate  had  been  "wound 
up,"  which  is  not  sufficient  without  proper 
discharge.  Even  if  formally  discharged  by 
decree,  he  might  be  sued  as  such  if,  with  as- 
sets, or  having  improperly  distributed  them, 
he  left  unpaid  debts  probated,  or  debts  not 
provable  under  the  registration  statutes  of 


which  he  had  notice,  as  abtmdantly  appears 
from  the  foregoing  authorities.  Where  an 
estate  is  solvent,  the  administrator  must  pay 
its  debts.  If  insolvent,  he  must  have  It  so 
declared,  and  make  pro  rata  distribution.  It 
was  error  to  grant  the  peremptory  charge  to 
find  for  the  defendant,  and  the  case  is  re- 
versed and  remanded. 

WHITFIELD,  J.,  being  disqualified  by  rea- 
son of  relationship  to  some  parties  in  inter- 
est, Mr.  S.  S.  CALHOON  was  commissioned 
as  special  Judge  to  preside  in  his  place. 


(76  Miss.   822) 

STREET  et  al.  v.  CITY  OF  COLUMBUS. 

(Supreme  Court  of  Mississippi.     June  20, 

1888.) 

School  Lands^Leasb  —  Taxation— Lboislativb 

POWBKS. 

1.  The  title  to,  and  absolute  control  of,  the 
sixteenth  section  of  every  township  in  the  state, 
as  school  lands,  is,  where  not  transferred,  in 
the  state,  in  trust  for  the  inhabitants  of  the 
various  townships;  and  the  title  was  derived, 
not  from  the  United  States,  but  from  the  state 
of  Georgia. 

2.  Where  land  in  a  sixteenth  section  has  been 
leased  by  the  state  for  a  term  of  09  years,  and 
the  lease  is  renewable  forever  at  the  option  of 
the  lessee,  the  leasehold  estate  is  subject  to  tax- 
ation. 

3.  Within  constitutional  limits,  the  power  of 
the  legislature  in  matters  of  taxation  is  su- 
preme. 

4.  Where  a  statute  regnlating  the  sale,  for 
nonpayment  of  taxes,  of  lands  leased  from  the 
state,  declares  that  "only  the  title  of  tiie  lessee 
or  his  assignee  shall  pass  by  the  sale,"  the  pro- 
vision cannot  be  changed  by  a  city  ordinance. 

Appeal  from  chancery  court,  Lowndes 
county;  A.  M.  Byrd,  Chancellor. 

Suit  by  S.  B.  Street  and  others  against  the 
city  of  Columbus.  From  a  decree  sustain- 
ing a  demurrer  to  the  bill,  and  dismissing 
the  bill,  complainants  appeal.    Affirmed. 

J.  A.  Orr,  for  appellants.  Wm.  Baldwin, 
for  appellee. 

WOODS,  O.  J.  The  appellants  (about  60 
or  70  in  number)  exhibited  their  bill  in  the 
chancery  court  of  Lowndes  county  against 
the  city  of  Columbus,  praying  an  injunction 
to  restrain  the  municipal  authorities  from 
the  collection  of  the  municipal  taxes  levied 
upon  certain  town  lots  described  in  the  bill, 
and  to  have  declared  unconstitutional  and 
void  all  laws  authorizing  the  taxation  of  said 
lots.  The  bill  shows  that  the  appellants  are 
citizens  of  Columbus,  and  lessees  of  the  lots 
sought  to  be  taxed;  that  all  of  said  lots  are 
subdivisions  of  section  16,  township  18,  in 
Lowndes  county,  upon  which  is  situated 
three-fourths  or  more  of  said  city;  and  that 
they  hold  leases  to  their  respective  lots  for 
a  term  of  09  years.  These  leases,  as  we 
learn  from  the  briefs  of  counsel,  the  leases 
themselves,  and  the  act  of  the  legislature  un- 
der which  they  were  made,  are  renewable 
forever,  at  the  option  of  the  lessees.    The 
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ground  on  which  relief  is  prayed  is  that  this 
sixteenth  section  of  this  particular  township, 
as,  indeed,  all  other  sections  of  like  number 
and  character,  are  held  in  trust  by  the  United 
States,  or  the  state  of  Mississippi,  for  the 
benefit  of  the  inhabitants  of  the  township, 
for  school  purposes  only,  and  are  therefore 
nontaxable  for  any  purpose  (state,  county, 
or  municipal),  and  that  to  tax  them  at  all 
for  governmental  purposes  would  impair  the 
obligation  of  a  contract  made,  by  which  they 
were  dedicated  exclusively  to  educational 
purposes.  A  demurrer  to  the  bill  was  inter- 
posed  by  the  appellee,  and  sustained;  and 
from  the  decree  sustaining  the  demurrer, 
and  dismissing  complainants'  bill,  this  ap- 
peal is  prosecuted. 

Whatever  confusion  as  to  where  the  title 
to  these  lands  was  lodged  may  have  original- 
ly existed,  since  the  decision  of  this  court  in 
the  case  of  Jones  v.  Madison  Co.,  72  Miss. 
777, 18  South.  87,  it  is  now  clearly  and  finally 
settled  that  the  state  of  Georgia  was  the 
donor  of  the  sixteenth  sections,  and  that  the 
title  was  never  l^  the  United  States,  except 
for  a  few  years,  when,  between  the  dates 
of  the  articles  of  agreement  and  cession  be- 
tween the  state  of  Georgia  and  the  United 
States,  and  the  date  of  the  admission  of  Mis- 
sissippi, as  a  state,  into  the  IJi^ion,  it  was 
held  in  trust  by  the  federal  government  un- 
til Mississippi  should  become  a  state.  Upon 
the  admission  of  Mississippi  into  the  Union, 
the  title  and  control  of  the  school  lands  vest- 
ed in  the  state,  in  trust  for  the  hihabitants 
of  the  various  townships.  These  sixteenth 
sections  are  not  now,  and  never  were,  the 
property  of  the  United  States,  and  there  is 
in  the  case  before  us  no  question  involved 
as  to  the  taxability  of  lands  belonging  to  the 
federal  government  As  we  have  said,  ad- 
visedly, the  state,  after  its  admission  into 
the  Union,  took  not  only  the  title  in  trust  to 
these  lands,  but  it  took  absolute  control  of 
them.  In  the  exercise  of  its  will,  some  of 
the  sixteenth-section  lands  were  sold  outright 
to  private  persons,  and  title  vested  in  them 
in  fee.  The  most  of  these  lands,  in  the  ex- 
ercise of  its  own  will,  the  state  Has  leased 
for  long  terms  of  years  to  private  citizens 
(99  years);  and  in  some  instances,  by  legis- 
lative enactment,  these  long  leases  are  re- 
newable, at  the  pleasure  of  the  lessees,  for- 
ever. That  those  lands  now  held  in  fee  by 
private  persons  by  virtpe  of  such  sale  and 
purchase  are  subject  to  taxation  as  all 
other  lands  held  in  private  ownership,  has 
never  been  questioned  by  any  one.  They 
are  no  longer  the  property  of  the  state,  and 
are  no  longer  held  in  trust  by  the  state. 
There  is  no  direct  declaration,  nor  any  rea- 
sonable inferential  one,  in  the  articles  of 
cession  between  (reorgia  and  the  United 
States,  or  in  any  constitution  or  laws,  that 
these  lands  shall  not  be  taxed  as  other  pri- 
vate property  when  they  have  passed  into 
the  hands  of  private  persons  and  become 


individual  property.  Not  on)y  this,  but  no 
reason,  even  plausible,  can  be  advanced  to 
support  such  a  proposition.  The  remarks 
just  made,  touching  the  liability  to  taxation 
of  these  lands,  sold  to  private  persons,  are 
applicable  likewise  to  those  lands  held  under 
lease,  and  especially  to  those  held  under 
long  leases,  for  90  years,  and  renewable  for- 
ever at  the  option  of  the  lessees.  Practical- 
ly such  leasehold  interests  are  of  value  as 
great  as  the  fee  in  the  lands  sold,  and  title 
vested  in  the  purchasers,  and  practically 
such  leaseholders  have  all  that  the  owners 
in  fee  possess.  In  both  classes  of  cases  the 
proceeds  derived  from  the  lands  are  devoted 
exclusively  to  purposes  of  education.  It  is 
said,  however,  and  this  is  the  view  relied 
upon  to  sustain  the  contention  that  some  sup- 
posed obligation  of  some  supposed  contract 
has  been  or  will  be  impaired  by  the  imposi- 
tion and  collection  of  the  taxes  sought  to  be 
enjoined,  that  the  rentals  derived  from  the 
leased  lands  will  be  reduced  by  the  taxes 
levied  and  collected,  and  precisely  in  propor- 
tion to  the  amounts  of  such  taxes.  But  the 
contention  is  utterly  untenable,  even  if.  In 
any  event,  that  contention  were  entitled  to 
consideration  in  dealing  with  the  right  of 
the  state,  or  any  of  its  civil  subdivisions, 
to  subject  the  leased  lands  to  taxation;  for 
it  is  apparent  that  the  rentals  of  the  lands 
in  this  controversy  were  fixed  by  contracts 
of  lease  for  99  years  before  any  effort  had 
been  made  to  subject  them  to  taxation,  and 
that  rental  value  can  never  be  diminished 
by  the  imposition  of  taxes,  because,  as  has 
been  already  stated,  these  leases  are  renew- 
able forever,  both  by  the  terms  of  the  con- 
tracts of  lease,  and  the  act  of  the  legislature 
under  which  they  were  made.  It  Is  dear 
that  the  school  revenues  derived  from  these 
leases  can  never  be  diminished  by  reason  of 
the  lands  covered  by  them  being  made  to 
bear  their  Just  proportion  of  the  burdens 
of  taxation,  if  the  present  leaseholders  shall 
elect  to  renew  their  lease  contracts  upon 
their  expiration;  and  if  they  shall  not,  and 
new  leases  shall  be  made  to  others,  looking 
at  the  record  before  us  it  requires  no  pro- 
phetic vision  to  see  that  the  revenues  from 
new  leases  will  be  Immensely  greater  than 
those  derived  under  the  present  leases,  de- 
spite any  burdens  of  taxation  that  may  be 
Imposed.  The  power  in  the  legislature  to 
tax  is,  within  constitutional  bounds,  unlimit- 
ed. The  complaint  here  is  that,  as  there  was 
a  contract  to  devote  these  lands  exclusively 
to  school  purposes,  any  taxation  would  Im- 
pair the  obligation  of  that  contract,  by  di- 
minishing the  sum  that  would  otherwise  be 
raised  from  rentals  to  be  devoted  to  educa- 
tional purposes.  But  granting  the  contract 
right,  for  the  purposes  of  this  discussion,  we 
have  seen  that  the  exercise  of  the  right  of 
taxation  will  not  diminish  the  school  rev- 
enues to  the  extent  of  one  cent. 
So  far  as  our  research,  aided  by  the  briefs 
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of  counsel,  has  gone,  there  cannot  be  found 
an  authority  that  raises  a  doubt  as  to  the 
state's  right  to  tax  these  lands,— at  least,  to 
the  extent  of  the  interest  of  the  leaseholder. 
The  nalsed  power  to  tax  in  this  case  is  in- 
disputable,  and  the  contention  of  the  able 
and  learned  counsel  for  the  appellants  is 
that  these  lands,  or  any  interests  in  them, 
are  nontaxable.  It  is  contrary  to  all  author- 
ity, and  to  every  rule  of  reason,  to  say  that 
the  value  of  the  personal  interest  in  the 
leased  premises  of  the  private  citizen  may 
not  be  taxed,  as  distinguished  from  the  value 
of  the  fee  in  the  same  premises,  however 
valuable  the  former  may  be,  in  and  of  itself. 
The  only  authority  which  the  zeal  of  coun- 
sel, or  our  own  diligent  efforts,  has  brought 
to  light,  is  the  case  of  Daugherty  v.  Thomp- 
son, 71  Tex.  1©2,  9  S.  W.  99,  in  which  the 
right  to  tax  the  leasehold  interest  in  school 
land  was  denied.  But  that  decision  was 
made  upon  the  interpretation  of  the  peculiar 
constitutional  provisions  and  legislative  en- 
actments of  that  state  as  to  what  are  called 
"county  school  lands.'*  But,  while  so  decid- 
ing the  question  there  presented,  that  court 
distinctly  declares  thatt  "The  general  rule 
is  that  the  owner  of  real  estate  leased  is 
taxed  upon  the  entire  value  of  the  property; 
and  ihia  satisfies  the  constitutional  require- 
ment that  'all  property  in  this  state,  whether 
owned  by  natural  persons  or  corporations, 
other  than  municipal,  shall  be  taxed  in  pro- 
portion to  its  value.'  While  such  property, 
leased  for  a  term  of  three  years  or  more,  for 
a  purpose  not  carrying  the  exemption,  would 
become  subject  to  taxation  at  its  full  value, 
yet  the  legislature  has  the  power  to  impose 
the  tax  on  the  value  of  the  leasehold  on  the 
lessee;  but  in  such  case,  in  valuing  the  real 
estate  for  taxation  against  the  owner,  it 
would  seem  that  the  value  of  the  leasehold 
should  be  deducted,  for  otherwise  there 
would  be  double  taxation,  which,  if  permis- 
sible, will  not  be  presumed  to  have  been 
Intended,  in  the  absence  of  a  law  that  will 
not  bear  any  other  reasonable  construction. 
Property  exempted  from  taxation,  in  the 
hands  of  its  owner,  while  used  for  the  pur- 
poses on  account  of  which  the  exemption  is 
given,  will  doubtless  become  subject  to  taxa- 
tion if  leased,  for  any  period,  to  be  used  for 
a  purpose  which  does  not  itself  give  the  ex- 
emption, unless  in  cases  in  which  the  exemp- 
tion is  given  by  the  constitution,  or  under  a 
contract  which  would  be  impaired  by  taxa- 
tion." Thus,  it  will  be  seen  that  while  that 
court  denied  the  right  of  taxation  of  the 
county  school  lands,  in  the  case  before  it, 
because  of  the  court's  construction  of  the 
constitution  and  laws  of  that  state  applica- 
ble in  that  case,  yet  the  court  distinctly  rec- 
ognizes the  general  rule  that  property  ex- 
empt in  the  hands  of  the  owner  becomes  tax- 
able when  leased,  for  any  period,  to  be  used 
for  a  purpose  which  does  not  itself  give  the 


exemption,  and,  further,  that  the  interest  of 
the  lessee  in  such  case  is  taxable. 

Section  3780,  Code  1892,  which  declares 
these  sixteenth-section  lands,  after  having 
been  leased,  taxable  as  other  lands  during 
the  continuance  of  the  lease,  is  found  in  the 
same  words  in  the  Codes  of  1880,  1871,  and 
1857,  and  ia,  substantially,  to  be  found  in 
our  statutes  for  10  or  12  years  prior  to  the 
Code  of  1857.  Having  undoubtedly  the  pow- 
er to  tax  the  interest  of  the  leaseholder,  the 
legislature,  in  the  exercise  of  that  power, 
has  fixed  the  basis  upon  which  the  assess- 
ment and  levy  shall  be  made;  and  that  the 
taxing  power  had  the  right  to  do.  With  the 
exercise  of  this  power  the  courts  may  not  in- 
terfere, unless  clearly  violative  of  some  con- 
stitutional provision.  If  we  thought  the  ex- 
ercise of  the  power  in  this  instance  oppress- 
ive and  harsh  (and  we  do  not),  still  that 
would  not  Justify  the  interposition  of  the 
courts  of  the  state.  Within  constitutional 
limits,  the  power  of  the  legislature  in  mat- 
ters of  taxation  is  supreme,  and  beyond  the 
control  of  the  Judiciary.  This  great  attri- 
bute of  sovereignty  is  lodged  with  the  leg- 
islative department,  and  for  abuse  in  its  ex- 
ercise the  corrective  lies,  not  with  the  courts, 
but  with  the  people,  the  source  of  all  power 
primarily,  and  to  whom  the  legislature  must 
answer.  The  remedy  lies  In  the  ballot  box. 
The  supreme  court  of  the  United  States,  in 
Cooper  V.  Roberts,  18  How.  181,  uses  this 
language  in  discussing  the  power  of  the 
state  over  these  lands:  "The  trusts  created 
by  these  compacts  relate  to  a  subject  cer- 
tainly of  universal  interest,  but  of  municipal 
concern,  over  which  the  power  of  the  state 
is  plenary  and  exclusive.  In  the  present  in- 
stance the  grant  is  to  the  state  directly, 
without  limitation  of  its  power,  though  there 
is  a  sacred  obligation  Imposed  on  its  public 
faith."  If  the  trust  reposed  in  the  state 
touching  the  control,  management,  and  dis- 
position of  these  lands  is  without  limitation 
of  the  power;  if  the  matter  is  purely  of  mu- 
nicipal concern,  over  which  the  power  of  the 
state  is  plenary  and  exclusive,— then  it  is 
difficult  to  imagine  any  solid  reason  by 
which  the  state's  power  to  fix  the  basis  of 
the  assessment  of  the  lands  for  levy  and  col- 
lection of  taxes  can  be  called  in  question. 

In  reply  to  the  argument  of  counsel  for 
appellant  touching  the  conflict  between  the 
law  of  the  state  and  the  ordinance  of  the 
city  of  Columbus  as  to  sales  of  these  lands 
for  nonpayment  of  taxes,  and  the  rights  of 
purchasers  at  such  sales,  it  is  sufficient  to 
observe  that  the  general  law  of  the  state 
declares  that  "only  the  title  of  the  lessee  or 
his  assignee  shaU  pass  by  the  sale";  and.  in 
so  far  as  the  mere  municipal  ordinance  is 
in  conflict  with  the  general  law  on  this 
point,  it  must  fall.  The  purchaser  at  city 
tax  sale  would  only  acquire  the  title  of  the 
lessee  or  his  assignee.   Affirmed. 
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23  SOUTHERN  RBSPOBTBB. 


(▲la. 


(lis  Ala.  79) 

TEBRY  T.  STATE. 

(Supreme  Goart  of  Alabama.    Jane  23.  1898.) 

MuRDBB— Etidbncb— Optnion— Chabactbr^ 
Variangb. 

1.  A  witness  cannot  testify  that  certain 
tracks  in  question  were  the  same  as  some  made 
by  defendant,  but  should  merely  state  the  facts 
showing  identity. 

2.  Admission  of  irreleyant  evidence,  oyer  ob- 
jection, is  not  ground  for  reyersal,  where  it  is 
eyident  no  injury  resulted  therefrom. 

3.  On  trial  for  murder  it  is  proper  to  bring 
out  all  evidence  as  to  condition  of  deceased 
when  found. 

4.  A  witness  in  a  murder  case  as  to  defend- 
ant's good  character  may,  on  cross-examination, 
testify  to  having  heard  of  his  stealing. 

5.  It  is  competent  to  show  what  defendant  did 
on  the  night  of  the  murder,  if  anything  un- 
osual,  as  bearing  on  his  guilt  or  innocence. 

6.  The  fact  that  the  indictment  alleged  the 
murder  to  have  been  committed  with  an  in- 
strument unknown  does  not  prevent  conviction, 
nnless  it  is  affirmatively  shown  that  the  grand 
jury  did  know  the  instrument;  it  is  not  enough 
that  they  did  not  use  proper  diligence. 

7.  There  is  no  variance  between  indictment 
alleging  deceased's  name  to  be  '^Mary  T."  and 

groof  that  in  addition  she  had  a  middle  name, 
y  which  she  was  Imown  and  called. 

Appeal  from  drealt  court.  Coffee  county; 
J.  W.  FoBter,  Judge. 

Major  Terry  was  convicted  of  murder,  and 
appeals.    Beversed. 

The  appellant  In  this  case  was  indicted, 
tried  and  convicted  of  murder  In  the  first  de- 
gree and  sentenced  to  be  hanged.  The  facts 
pertaining  to  the  rulings  of  the  court  upon 
the  evidence  are  sufficiently  set  forth  in  the 
opinion. 

The  court  In  its  general  charge,  among  oth- 
er things,  instructed  the  jury  as  follows: 
"If  the  jury  had  proof  of  and  knew  the 
weapon  employed  whereby  the  deceased  was 
killed,  then  it  was  necessary  to  a  valid  in- 
dictment that  such  weapor  be  named  there- 
in; but  if*  the  weapon  was  unknown  to  the 
grand  jury  such  averment  was  sufficient, 
even  If  it  could  have  been  ascertained  b^r 
reasonable  diligence."  To  this  portion  of 
the  court's  general  charge  the  defendant  du- 
ly excepted,  and  also  separately  excepted  to 
the  court's  refusal  to  give  each  of  the  fol- 
lowing written  charges  requested  by  him: 
(1)  "In  this  case,  unless  the  jury  shall  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  Mary  Thomas,  the  deceased,  was 
killed;  that  she  was  killed  by  striking  her 
with  a  weapon;  that  the  weapon  was  to  the 
grand  jury  unknown;  and  that  defendant 
did  the  killing,  and  with  malice  aforethought, 
the  defendant  must  be  acquitted;  and  in  de- 
termining whether  the  weapon  with  which 
the  killing  was  done,  if  it  was  done  with  a 
weapon,  was  to  the  grand  jury  unknown, 
they  may  look  to  the  facts,  if  they  be  facts, 
that  there  was  testimony  before  the  grand 
jury  that  she  was  found  dead  in  a  room  with 
a  gash  or  bruise  on  her  head,  and  that  a 
chair   was  found   in  the   same,  room   with 


blood  on  the  post  and  rounds,  and  a  strand  of 
hair  also  on  it,  together  with  all  the  other 
evidence  in  the  case;  and  if  from  the  whole 
evidence  they  fail  to  believe  beyond  a  rea- 
sonable doubt  that  the  grand  jury  did  not 
know  with  what  weapon  she  was  killed,  then 
the  verdict  must  be  for  the  defendant."  (2) 
"If  the  jury  believe  the  evidence  they  must 
acquit  the  defendant"  (3)  "In  this  case  the 
indictment  charges  that  defendant  killed 
Mary  Thomas  by  striking  her  with  som^ 
weapon  to  the  grand  jury  unknown,  and  if 
she  was  killed  by  a  blow  with  a  chair,  and 
If  there  was  before  the  grand  jury  evidence 
which  informed  them  that  she  was  killed  by 
a  blow  with  a  chair,  then  the  verdict  must 
be  for  the  defendant."  (4)  "If  the  jury  be- 
lieve from  the  evidence  that  the  deceased, 
Mrs.  Thomas,  was  known  or  called  by  the 
name  'Van  Thomas,'  and  that  she  was  not 
known  or  called  by  the  name  'Mary  Thomas,' 
and  that  no  person  known  and  called  by  the 
name  'Mary  Thomas'  has  been  killed  by  the 
defendant,  then  the  defendant  must  be  ac- 
quitted." (5)  "The  indictment  charges  the 
killing  of  'Mary  Thomas,'  and  the  name  of 
the  person  alleged  to  have  been  killed  Is  ma- 
terial and  must  be  proven  as  alleged,  and  If 
the  jury  shall  fail  to  believe  from  the  evi- 
dence that  a  person  named  and  known  and 
called  by  the  name  of  *Mary  Thomas'  has 
been  killed  by  the  defendant,  then  defendant 
must  be  acquitted." 

Sallie  &  KIrkland,  for  appellant.  Wm.  a 
Fitts,  Atty.  Gen.,  and  Henry  Fltts,  for  the 
State. 

HARALSON,  J.  No  witness  was  exam- 
ined by  the  state  who  testified  to  seeing  the 
commission  of  the  homicide.  The  evidence 
against  defendant  relied  on  by  the  state,  to 
show  that  he  was  the  guilty  agent.  Is  cir- 
cumstantial. As  proof  tending  to  show  his 
guilt,  the  state  introduced  evidence  of  a 
track  leading  from  the  scene  of  the  homi- 
cide, which  it  claims  was  defendant's  track. 
Defendant  did  not  deny  that  he  went  to  and 
from  the  house,  and  told  the  way*  he  went 
and  the  way  he  departed. 

Treadway  for  the  state  swore  to  the  trace 
of  the  track  from  the  house  where  the 
homicide  occurred  to  the  house  of  defendant 
He  then  testified:  "I  saw  Major  [the  de- 
fendant] make  a  track  and  measured  the 
track  that  he  made.  The  track  I  saw  Major 
make  which  I  measured,  was  made  by  him- 
on  the  morning  that  he  was  arrested,  and 
while  on  the  way  from  his  house  to  the 
house  of  Thomas  [the  husband  of  deceased]. 
I  also  measured  the  tracks  hereinbefore  re- 
ferred to,  which  I  had  traced  that  same 
morning,— the  morning  of  the  killing,— from 
the  Thomas  place  to  the  Major  Terry  place." 

The  solicitor  then  asked  the  witness: 
"Was  the  track  you  saw  Major  make  and 
measured,  and  the  track  you  measured  go- 
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tng  to  and  coming  from  Thomas*  house,  the 
same?"  To  this  question  the  defendant  ob- 
jected on  grounds  in  substance  that  It  was 
not  competent  for  the  witness  to  testify  as 
his  conclusion  or  opinion  that  the  tracks 
were  the  same,  or  made  by  the  same  person. 
The  question  Is  not  new,  but  well  settle  In 
this  court,  that  the  witness  should  not  have 
been  allowed  to  testify  to  the  Identity  of 
the  tracks.  It  was  competent  for  him  to 
testify  that  he  measured  the  tracks  coming 
and  going  from  the  place  of  the  homicide, 
and  compared  them  with  the  track  made  by 
defendant  the  next  day,  and  they  corre- 
sponded in  given  particulars;  but,  it  was 
not  competent  for  him  to  say  that  the  two 
were  the  same,  nor  to  give  his  opinion  on 
the  subject  at  all.  He  should  have  stated 
the  facts  of  Identification,  and  It  was  for 
the  Jury  to  find,  from  all  the  facts  deposed 
to,  whether  they  were  defendant's  tracks 
or  not  Hodge  y.  State,  07  Ala.  37,  12  South. 
104;  RUey  y.  State,  88  Ala.  193,  7  South. 
149;  Gllmore  y.  State,  99  Ala.  154,  18  South. 
E^6;  James  y.  State,  104  Ala.  20,  16  South. 
94.  In  the  first  of  the  two  cases  last  cited 
(Oilmore*s  Case),  the  decision  on  the  point 
at  Issue  Is  correct  on  the  facts  of  that  case. 
The  witness  there  testified,  that  the  two 
tracks  about  which  he  was  testifying,  cor- 
responded In  length  and  breadth,  and  there 
were  no  peculiarities  about  any  of  the 
tracks.  This  court  decided  that  this  was 
competent  evidence  to  go  to  the  Jury  on  the 
subject  of  Identification.  The  third  head- 
note  Is  not  a  correct  statement  of  the  point 
decided,  In  so  far  as  It  is  there  stated,  that 
"a  witness  may  testify  that  he  measured  the 
two  sets  of  tracks  and  they  were  the  same.*' 
This  Is  an  inadvertent  statement  of  the  prin- 
ciple actually  decided  In  the  case,  and  Is 
misleading.  In  the  last  case  above  referred 
to  (James*  Case),  the  court  allowed  the  wit- 
ness to  describe  the  physical  peculiarities  of 
the  tracks  of  defendants,  which  he  had  fre- 
quentiy  seen,  and  of  the  tracks  at  the  scene 
of  the  crime,  which  the  witness  did  and 
nothing  more,  and  to  this  the  defendants 
objected.  This  court  on  appeal,  very  prop- 
erly held  that  the  ruling  of  the  court  below 
was  not  erroneous.  But,  In  the  opinion  this 
further  expression  was  Indulged:  "We  think 
In  cases  of  this  kind,  where  many,  and  often 
Indescribable  pecullartties  and  characteris- 
tics are  to  be  considered  In  ascertaining  the 
Identity  of  a  thing,  a  witness  who  saw  these 
peculiarities,  and  had^  the  means  of  form- 
ing a  correct  conclusion,  may  testify  to  the 
identity,  as  a  collective  fact"  The  expres- 
sion here  quoted  is  an  incorrect  statement 
of  a  principle  as  applicable  to  the  question 
in  hand,  not  In  accord  with  our  previous  de- 
cisions; and  while  the  question  before  the 
court  was  properly  decided,  on  the  facts  of 
the  case,  we  have  referred  to  the  above  ex- 
pression In  order  to  correct  it  and  remove 
its  misleading  effect 


2.  The  state  examined  Venule  Thomas,  a 
daughter  of  deceased.  She  testified  general- 
ly to  the  facts  of  defendant*s  presence  at  her 
father's  house  the  evening  her  mother  was 
klUed.  On  the  redirect  examination  of  this 
witness  by  the  state,  she  testified  that  the 
defendant  asked  her  In  the  morning  of  Tues- 
day,—the  day  her  mother  was  killed,— where 
her  father  was,  and  she  replied  that  he  was 
on  the  railroad;  that  he  asked  her  If  her 
mother  was  going  to  the  railroad,  and  she 
replied  she  was,  and  defendant  said,  "I  bet 
she  don't;*'  that  witness  was  In  the  kitchen 
when  he  was  talking  to  her,  and  her  mother 
was  not  there  at  the  time,  but  was  about 
three-fourths  of  a  mile  away.  The  solicitor 
then  asked  her  what  Major  did,  and  she 
replied  "that  he  went  to  the  box  and  got 
something  to  eat**  The  defendant  separate- 
ly objected  to  the  question  and  answer,  on 
the  ground  that  the  question  called  for  Im- 
material, Irrelevant  evidence,  and  that  the 
answer  was  Immaterial,  Illegal  and  Irrele- 
vant The  objections  were  overruled.  From 
aught  appearing  In  the  case.  It  was  certainly 
irrelevant,  and  foreign  to  the  issue,  that  de- 
fendant went  to  a  box  In  the  house  and  got 
something  to  eat  He  did  It  openly,  and  the 
fact  did  not  tend  to  show  that  he  committed 
the  homicide.  Relations  between  him  and 
the  deceased  and  her  family  were  shown  to 
have  been  friendly.  The  admission  of  ille- 
gal or  Irrelevant  evidence  in  a  criminal  case, 
against  the  objection  of  defendant,  as  we 
have  heretofore  held.  Is  a  reversible  error, 
unless  It  affirmatively  appears  that  no  In- 
Jury  resulted  therefrom.  Fonvllle  v.  State, 
91  Ala.  89,  8  South.  688;  Maxwell  y.  State, 
89  Ala.  150,  7  South.  824. 

We  are  satisfied  that  no  Injury  resulted  to 
the  defendant  from  the  Introduction  of  this 
evidence,  and  would  not  reverse  on  account 
of  its  admission.  Code  1896,  {  4ii33.  It  Is 
far  better,  however,  not  to  allow  Irrelevant 
and  Immaterial  evidence  to  be  Introduced  on 
such  trials. 

Mrs.  Grumpier  for  the  state,  who  was 
among  the  first  to  arrive  and  see  the  body 
of  deceased  after  death,  testified  that  her 
skull  was  broken  and  her  throat  was  purple. 
The  solicitor  asked  her,  against  objection  of 
defendant.  If  there  were  any  other  bruises 
on  or  about  her,  and  the  court  allowed  her 
to  answer  that  she  was  so  badly  burned  she 
could  not  teU  whether  there  were  any  other 
bruises  on  her  or  not  In  this,  even  If  the 
witness  had  been  able  to  answer  the  ques- 
tion, there  was  no  error.  It  was  entirely 
competent  and  proper,  to  bring  out  all  evi- 
dence as  to  the  condition  of  deceased  when 
found. 

4.  The  defendant  Introduced  a  number  of 
witnesses  to  prove  his  good  character,  and 
one  of  them  on  the  cross  by  the  state  was 
allowed,  against  defendant's  general  objec- 
tion, to  testify,  that  he  had  heard  of  his 
having  stolen  some  hogs.    In  this  there  was 
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no  error.  Smith  y.  State,  103  Ala.  57,  15 
South.  866;  Thompson  ▼.  State,  100  Ala.  70, 
14  South.  878. 

5.  The  defendant's  own  evidence  tended 
to  show,  that  on  his  return  to  his  own  house 
from  the  Thomas  house,  the  night  of  the 
homicide,  he  went  to  bed  with  his  son  Ma- 
jor, who  had  already  retired.  He  was  asked 
by  the  solicitor  how  long  he  had  been  sleep- 
ing with  Major.  The  defendant  interposed 
a  general  objection  to  this  question,  which 
was  overruled,  and  he  replied  that  he  had 
been  sleeping  with  him  *'a  right  smart 
while."  In  this  we  discover,  certainly,  no 
reversible  error.  It  was  competent  for  the 
state  to  show  what  he  did  that  night,  if  any- 
thing unusual,  as  bearing  on  his  guilt  or  in- 
nocence. The  answer,  however,  was  in  one 
respect  favorable  to  him,  as  tending  to  show 
no  unusual  conduct  on  his  part,  and  the  ob- 
jection to  the  question  being  general,  defend- 
ant has  no  right  to  complain. 

6.  The  indictment  charged  that  the  defend- 
ant unlawfully  and  with  malice  afore- 
thought killed  Mary  Thomas  by  striking  her 
with  some  weapon  to  the  grand  jury  un- 
known, etc. 

The  rule  in  reference  to  the  averment  in 
an  indictment  that  a  fact  is  unknown,  as 
declared  in  this  state  is,  that  such  an  indict- 
ment will  support  a  conviction  unless  it  be 
shown  that  such  fact  was  known  to  the 
grand  jury.  It  is  not  enough  that  the  fact 
be  proved  and  made  known  to  the  petit 
jury,  or  that  by  proper  diligence,  the  grand 
jury  could  have  learned  the  fact  It  is  a 
question  of  variance  between  the  averments 
and  the  proof,  and  hence  the  proper  inquiry 
is  not  whether  the  grand  jury  employed 
proper  diligence  or  not  It  was  their  duty 
to  do  so  and  the  law  will  presume  they  dis- 
charged this  duty,  and  the  inquiry  is,  did 
they  falsely  affirm  a  fact  as  unknown  when 
it  was  known?  Duvall  v.  State,  63  Ala.  12. 
The  defendant  may.  escape  conviction  by 
proving  on  the  trial  the  falsity  of  the  aver- 
ment The  burden  is  on  him  to  make  this 
proof.  Winter  v.  State,  90  Ala.  637,  8  South. 
556.     . 

Charges  1  and  3  requested  by  defendant 
and  refused  invade  the  principle  above  an- 
nounced and  were  properly  refused.  Said 
charge  1,  moreover,  was  argumentative,  con- 
fused, and  generally  erroneous.  That  por- 
tion of  the  general  charge  given  by  the 
court  on  this  subject,  and  excepted  to,  was 
free  from  error. 

7.  The  deceased,  as  the  evidence  tends 
without  conflict  to  show,  was  named  "Mary 
Van  Thomas,"  but  was  known  and  called  by 
the  name  of  **Van  Thomas."  The  indict- 
ment alleges  her  name  as  "Mary."  It  was 
unnecessary  to  aver  her  middle  name,  and  If 
her  name  was  "Mary  Van,"  and  she  was 
known  and  called  "Van,"  this  constituted  no 
variance  between  the  allegations  and  proof 
entitling  defendant  to  an  acquittal     The 


fourth  and  fifth  charges  were  properly  re- 
fused. 
Reversed  and  remanded. 


017  Ala.  274) 
LOUISVILLE  &  N.  R.  00.  ▼.  THORNTON.! 
(Supreme  Court  of  Alabama.  Jan.  11.  1898.) 
AcoiDBNT  ON  Railroad  — Nboliobncb  OF  Brak»- 

IfAN— CONTRIBUTOBY    NeOLIGBNCB— VaRIANCB. 

1.  A  brakeman  in  charge  of  a  car  running 
down  grade  without  any  engine  is  bound  to 
keep  a  lookout  for  obstructions,  and,  if  a  prop- 
er lookout  therefor  would  reveal  a  person  on  the 
track,  in  a  perilous  condition,  is  bound  to  save 
him  if  practicable. 

2.  A  charge  on  contributory  negligence  of  a 
railroad  em  ploy  6  run  over  by  a  car  must  not  ig- 
nore the  peril  and  state  of  mind  in  which  he 
found  himself  when,  just  prior,  he  was  struck 
by  a  coupling  pin,  and  the  question  whether  he 
went  on  the  track  unconsciously. 

8.  Defendant,  by  -moving  to  exclude  evidence 
of  negligence  of  a  brakeman  without  pointing 
out  the  objection  that  in  the  complaint  he  waa 
called  Joe  "Bagley"  and  by  the  witnesses  Joe 
"Bagby,"  waives  the  variance. 

MeClellan  and  Head,  JJ.,  dissenting. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wilkerson,  Judge. 

Action  by  Alexander  W.  Thornton  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Afflrmed. 

The  complaint  as  originally  filed  contained 
12  counts,  but  under  the  charge  of  the  judge 
they  were  all  eliminated  except  the  tenth 
and  eleventh.  The  tenth  count,,  after  recit- 
ing that  the  plaintiff  while  in  the  service  and 
employment  of  the  defendant  was  knocked, 
or  caused  to  fall  upon  the  track  of  said  rail- 
roadf  and  was  run  over  by  a  car  being 
operated  on  said  track  by  defendant,  and  suf- 
fered injuries,  etc.,  that  said  car  which  ran 
over  the  plaintiff  as .  aforesaid,  was  being 
run  by  defendant  down  grade  without  any 
engine  being  attached  to  it,  then  averred 
that  plaintiff  was  run  over  as  aforesaid,  and 
suffered  said  injuries  and  damages,  by  rea- 
son of  the  negligence  of  a  person  In  the  ser- 
vice or  employment  of  the  defendant  who 
had  charge  or  control  of  the  car,  vis.  one 
Joe  Bagley,  who,  while  letting  said  car  down 
grade  as  aforesaid,  negligently  failed  to  keep 
a  proper  and  sufllcient  lookout  The  eleventh 
count  is  the  same,  except  that  it  avers  that 
one  Joe  Bagley  failed  to  stop  said  car  or  to 
take  other  proper  precautions  to  prevent  the 
same  running  over  plaintiff.  There  were 
some  demurrers  interposed  to  the  first  five 
counts  of  the  complaint  originally  filed,  but 
in  view  of  the  court's  action,  the  errors  in 
overruling  them  were  not  insisted  on.  The 
defendant  pleaded  the  general  issue  and  con- 
tributory negligence  in  various  forms. 

The  plaintiff  was  one  of  a  crew  whose  duty 
it  was  to  switch  cars  from  one  track  to  an- 
other, and  while  engaged  in  that  business 

1  Rehearing  denied  June  15,  1898. 
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was  hart  At  the  point  at  whicb  plaintiff 
was  Injured,  there  were  seven  tracks  paral- 
lel with  each  other,  and  which  are  described 
by  various  witnesses  as  three  to  eight  feet 
apart  All  these  tracks  went  into  one  track 
at  about  Twenty-Fourth  street  In  Birming- 
ham. There  was  a  switch  between  tracks 
5  and  «  near  Twenty-Third  street,  and  plain- 
tiff was  hurt  about  two  car  lengths  south 
from  this  switch.  Working  in  the  crew  with 
plaintiff  were  Gus  Sadler,  Joe  Bugley,  and 
Taney  Wilson,  switchmen.  There  were  cuts 
of  cars  which  were  to  be  put  on  the  several 
tracks  above  described.  Plaintiff  knew  that 
this  work  was  to  be  done,  and  the  manner 
in  which  it  was  to  be  done,  which  was  as  fol- 
lows: The  cars  were  started  down  south 
with  the  switch  set  so  that  they  would  run 
into  the  proper  track,  and  the  engine  'then 
stopped,  and  this  was  repeated  with  each 
separate  cut,  the  switch  being  changed.  Just 
prior  to  the  accident  to  plaintiff,  one  Joe 
Bagley  had  ridden  a  cut  of  cars  down  on 
track  No.  7,  and  plaintiff  was  riding  a  cut 
of  cars  down  to  track  No.  6.  These  cars 
were  to  be  coupled  to  some  standing  on 
track  No.  6,  and  plaintiff  testified  that  when 
he  attempted  to  make  the  coupling,  the  link 
broke  and  struck  him  in  the  side  and  hurt 
him.  These  cars  were  on  track  No.  6,  but 
plaintiff  stated  that  he  had  his  lantern  in  his 
hand,  and  one  foot  outside  of  the  rails  of 
track  No.  6.  and  one  inside,  and  that  after 
he  was  struck,  seeing  he  was  going  to  faint, 
he  set  the  lantern  between  and  just  inside 
the  rails  of  track  No.  5,  and  that  he  then 
stumbled  and  fell,  with  his  body  outside  of 
the  rails,  and  between  track  No.  4  and  5  and 
that  he  then  became  unconscious,  and  when 
he  came  to  his  senses,  he  found  that  his  legs 
were  mashed  off.  That  the  accident  hap- 
pened at  night 

When  the  plaintiff  rode  his  cut  of  cars 
down  on  track  No.  6,  Joe  Bagley  was  walk- 
ing back  to  get  his  cut  of  cars,  and  these 
were  the  cars  that  ran  over  plaintiff.  Plain- 
tiff testified  that  the  lick  from  the  link  did 
not  knock  him  down,  but  made  him  faint 
That  when  he  set  his  lamp  on  track  No.  5, 
it  was  burning;  that  the  light  did  not  go 
out  before  the  thing  happened.  "I  recollect 
that  a  piece  of  the  link  struck  me,  and  recol- 
lect putting  my  lamp  down,  and  recollect 
where  I  set  it  down  on  track  No.  5.  I  got 
hurt  on  track  No.  6,  and  set  my  lamp  be- 
tween the  rails  of  track  No.  5.  I  looked  at 
the  track  first  and  set  my  lamp  down.  I 
thought  may  be  some  one  might  ride  a  car 
down,  and  I  saw  I  was  going  to  faint,  and 
I  thought  they  might  run  over  me."  Plain^ 
tiff  further  testified  that  he  did  not  see  any 
cars  coming  on  the  track  at  the  time  he  set 
his  lamp  down.  Plaintiff  further  testified 
that  he  met  Joe  Bagby  on  track  No.  6,  as  he 
went  to  go  down  off  the  car,  and  that  Bag- 
by  had  to  walk  five  or  six  or  seven  or  eight 
car  lengths  in  order  to  get  his  order.  There 
was  testimony  for  the  plaintiff  that  the  lamp 


with  the  globe  broken  was  found  near  where 
he  was  hurt  That  there  was  a  brake  on 
the  car  which  was  at  the  south  end,  and  that 
the  car  was  going  south.  A  witness  for  the 
plaintiff  testified  that  as  the  car  passed  the 
switch,  that  Joe  Bagby  was  on  top  of  the  car, 
and  was  turning  round  on  top  of  it  about  the 
middle  of  the  car,  and  that  his  face  was  turn- 
ed in  the  opposite  direction  to  that  in  which 
the  car  was  going.  A  witness  for  the  plain- 
tiff testified  that  there  was  an  electric  light 
on  Twenty-Fourth  street  which  would  light 
up  the  track  where  plaintiff  was  hurt,  suf- 
ficiently to  enable  persons  riding  on  the  car 
to  see  a  man  lying  down  if  they  had  looked. 
No  witness  for  the  plaintiff  testified  how 
fast  the  car  went  but  testified  that  it  was 
not  going  very  fast  when  it  passed  the 
switch,  and  did  not  go  very  fast  after  it 
passed  the  switch.  Witnesses  for  the  plaintiff 
testified  that  a  car  not  going  very  fast  with 
a  good  brake  could  be  stopped  in  four  or  five 
feet. 

There  was  testimony  on  the  part  of  the 
plaintiff  that  the  electric  light  on  Twenty- 
Fourth  street  was  sufficient  to  light  up  the 
place  where  plaintiff  fell  across  track  No.  5; 
and  on  the  part  of  the  defendant  that  the 
night  was  so  dark  that  no  one  could  have 
seen  a  person  lying  on  that  track,  unless  he 
had  been  specially  looking  for  him,  more 
than  a  distance  of  half  a  car  length. 

The  plaintiff  and  one  other  witness  testi- 
fied that  the  car  could  have  been  stopped  In 
from  3  to  5  feet  but  the  testimony  for  the 
defendant  was  that  it  could  not  have  been 
stopped  in  a  car  length  or  more,  a  car  length 
being  from  28  to  34  feet 

This  statement  of  facts,  together  with  the 
facts  set  forth  in  the  opinion,  suificlently  pre- 
sent the  questions  reviewed  on  the  present 
appeal. 

The  court  at  the  request  of  the  plaintiff, 
gave  to  the  jury  the  following  written  char- 
ges: (1)  "If  you  believe  from  the  evidence 
that  Joe  Bagley  had  charge  or  control  of  the 
car,  which  ran  over  and  injured  the  plain- 
tiff, and  that  Joe  Bagley,  while  letting  said 
car  down  grade,  was  guilty  of  negligence  in 
failing  to  keep  a  proper  and  sufl^cient  look- 
out upon  the  track  in  front  of  the  car,  and 
that  such  failure  was  the  proximate  cause  of 
the  Injury  complained  of,  you  must  find  for 
the  plaintiff,  unless  you  further  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of 
negligence  that  proximately  contributed  to 
his  Injury."  (2)  "If  you  believe  from  the  evi- 
dence that  Joe  Bagley  had  charge  or  control 
of  the  car  which  ran  over  and  Injured  the 
plaintiff,  and  that  Joe  Bagley  negligently 
failed  to  stop  said  car  or  to  take  other  proper 
precautions  to  prevent  the  same  from  run- 
ning over  the  plaintiff,  and  that  such  failure 
was  the  proximate  cause  of  the  injury  com- 
plained of,  you  must  find  for  the  plaintiff 
unless  you  further  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  negligence 
that  proximately  cw^J^u|§^^l^Ji^^3gi|p5^' 
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The  defendant  separately  excepted  to  the 
courts  giving  each  of  these  charges,  and  al- 
so separately  excepted  to  the  court's  refusal 
to  give  each  of  the  following  charges  re- 
quested by  it:     (1)  "I  charge  you  that  If  you 
believe  the  plaintiff  was  conscious  when  he 
got  upon  traclt  number  five  and  knew  that 
in  so  getting  upon  track  number  five,  he  was 
placing  himself  in  a  position  of  danger,  and 
the  getting  upon  track  number  five  was  the 
proximate  cause  of  the  injury,  you  must  find 
for  the  defendant."     (2)  **There  is  no  evi- 
dence in  this  case  that  authorizes  you  to  find 
that  the  plaintiff  was  forced  back  on  the 
track  number  five  because  of  the  force  of  the 
blow  that  he  says  he  received  when  struck 
by  the  piece  of  the  link."     (3)  "If  you  be- 
lieve the  evidence  you  must  find  for  the  de- 
fendant."    (4)  "I  cliarge  you,  that  if  you  be- 
lieve the   evidence,   you   must  find   for   the 
defendant  under  the  tenth  count  of  the  com- 
plaint."    (5)  "I  charge  you,  that  if  you  be- 
lieve the  evidence,  you  must  find  for  the 
defendant  under  the  eleventh  count  of  the 
complaint"     (6)  "I   charge   you,    gentlemen 
of  the  jury,  that  the  undisputed  evidence 
shows  that  before  the  plaintiff  became  un- 
conscious, he  went  wrongfully  on  track  num- 
ber five."     (7)  "If  you  believe  from  the  evi- 
dence that  the  plaintiff  while  conscious  went 
from  track  number  six  to  track  number  five, 
and  put  his  lantern  down  upon  the  track 
number  five  and  between  the  rails  of  track 
number  five,   then  I   charge   you   that  the 
plaintiff  went  wrongfully  on   track  number 
five."     (8)  "I  charge  you  that  the  brakeman 
on  the  car  that  ran  over  plaintiff  was  only  re- 
quired to  keep  such  a  lookout  as  a  reasonably 
prudent  man  would  have  kept  In  performing 
the  duties  of  a  brakeman,  and  he  was  not 
required  to  keep  a  special  lookout  for  per- 
sons lying  on  the  track."     (9)  "If  you  be- 
lieve the  evidence  in  this  case,  I  charge  you 
that  your  verdict  must  be  for  the  defend- 
ant."    (10)  "I  charge  you  that  it  was  not 
the  duty  of  the  brakeman  on  the  car  that  ran 
over  plaintiff  to  keep  a  lookout  for  human 
beings  on  the  track  in  front  of  his  car."    (11) 
"If  you  believe  the  evidence  you  must  find 
that  the  plaintiff  was  conscious  all  the  while 
from  the  time  he  was  struck  with  the  piece 
of  link  until  the  time  he  stumbled  and  fell 
on  track  number  five."     (12)  "I  charge  you 
that  nothing  less  than  unconsciousness  on  the 
part  of  the  plaintiff  when  he  got  on  track 
number   five  would   excuse  the   plaintiff   of 
contributory   negligence."     (13)  "If   you   be- 
lieve the  evidence  you  must  find  that  the 
plaintiff  had  one  foot  outside  the  rails  of 
track  number  six,  and  one  foot  inside  of  such 
rails  when  he  was  struck  by  the  piece  of  the 
link,  that  the  plaintiff  then  saw  that  he  was 
going  to   faint,   but  he  then   set   his  lamp 
down  on  track  number  five  in  between  the 
rails,  and  that  he  then  turned  around  and 
stumbled  and  fell  with  his  body  outside  of 
the  track  number  five,  and  bis  feet  were 
hanging  on  the  inside  of  the  rails  of  track 


number  five,  and  that  he  then  became  un- 
conscious." (14)  "If  you  believe  from  the 
evidence  that  plaintiff  had  one  foot  outside 
the  rails  of  track  number  six  and  one  foot  in- 
side the  rails  of  said  track  when  he  was 
struck  by  the  piece  of  link  (if  from  the  evi- 
dence you  believe  he  was  so  struck),  that  the 
plaintiff  then  saw  that  he  was  going  to  faint, 
that  he  then  set  his  lamp  down  on  the  track 
number  five  in  between  the  rails,  and  that 
he  then  turned  around  and  stumbled  and 
fell  with  his  body  outside  of  track  number 
five,  and  his  feet  were  hanging  on  the  inside 
of  the  rails,  and  that  he  then  became  un- 
conscious, you  must  find  that  the  plaintiff 
was  guilty  of  contributory  negligence  and 
you  must  find  for  the  defendant"  (15)  "If 
you  believe  from  the  evidence  that  the  plain- 
tiff while  in  the  full  possession  of  his  facul- 
ties went  upon  track  number  five,  and  while 
there  fell  on  the  track  in  an  unconscious  con- 
dition, and  remained  there  unconscious  un- 
til he  was  run  over  by  the  car,  you  must 
find  for  the  defendant"  (16)  "If  you  be- 
lieve the  evidence  you  must  find  that  the 
plaintiff  was  on  track  number  five,  when  he 
set  his  lantern  down  between  the  rails  on 
that  track,  and  now  I  charge  you  if  you  be- 
lieve from  the  evidence  that  when  the  de- 
fendant went  upon  said  track  number  five 
he  went  there  of  his  own  volition,  you  must 
find  for  the  defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff  assessing  his  damages  at  $10,000. 
Thereafter  the  defendant  made  a  motion  for 
a  new  trial,  assigning  many  grounds,  among 
others,  that  the  verdict  waa  contrary  to  the 
evidence;  that  the  damages  assessed  were 
excessive,  and  the  giving  of  the  several  char- 
ges requested  by  the  plaintiff,  and  the  re- 
fusal to  give  the  several  charges  requested 
by  the  defendant;  and  also  the  giving  of 
certain  specified  portions  of  the  court's  gen- 
eral charge.  This  motion  was  overruled,  and 
the  defendant  duly  excepted.  The  defend- 
ant appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceih 
tions  were  reserved. 

Thos.  G.  Jones  and  Walker,  Porter  &  Walk- 
er, for  appellant  Bowman  &  Harsh,  for  ap- 
pellee. 

HABALSON,  J.  1.  The  case  was  tried  on 
counts  Nos.  10  and  11  of  the  complaint 
They  present  practically  the  same  question 
as  raised  on  the  trial  and  here  discussed, — 
whether  the  switchman  in  charge  of  the  car 
that  injured  plaintiff  was  guilty  of  any  neg- 
ligence in  not  keephig  a  proper  and  suffi- 
cient lookout,  and  in  not  stopping  the  car  in 
time  to  avert  the  injury.  The  defendant 
taking  issue  on  these  counts,  pleaded  spe- 
cially to  them,  the  contributory  negligence 
of  the  plaintiff. 

2.  Charges  numbered  8  and  10  asked  by 
defendant     were     properly     refused.    This 

brakeman  was,  for  the  time,  ao  to  speaJc,.  the 
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engineer  of  tlie  descending  car.  He  and  no 
other  person  had  control  over  it,  and  that 
was  his  duty.  It  has  been  held,  that  en- 
gineers or  persons  in  control  of  an  engine  or 
car  "should  always  be  on  the  lookout  for  ob- 
structions [whether  of  persons  or  things], 
and  when  discovered,  no  matter  when  or 
where,  should  use  all  the  means  within  their 
power,  to  escape  the  impending  danger,  or 
to  avert  the  threatened  injury;  and  less  care 
than  this  is  not  due  diligence."  RaQroad  Go. 
V.  WUliams.  65  Ala.  78.  The  rule  of  the 
company  required  "each  employ^  ♦  ♦  ♦  to 
look  out  after,  and  be  responsible  for  his  own 
safety  as  well  as  to  exercise  the  utmost 
caution  to  avoid  injury  to  his  fellow  serv- 
ants, especially  in  the  switching  of  cars,  and 
In  all  movements  of  trains."  The  injury  to 
plaintiff  occurred  hi  the  nighttime,  in  the 
switching  yard  of  defendant  in  the  city  of 
Birmingham,  which  was  Interlaced  with 
switch  tracks.  If  true,  as  the  charges  pos- 
tulate, that  the  brakeman  was  under  no  duty 
to  keep  a  special  lookout  for  persons  on  the 
track,  yet.  If  a  proper  lookout  for  obstruc- 
tions of  any  khid,  which  he  was  bound  to 
keep,  would  have  revealed  a  person  on  it,  in 
a  perilous  condition,  the  duty  would  have 
arisen  to  save  him  if  practicable.  The  char- 
ges were  calculated  to  confuse  and  mislead 
the  Jury.  The  question  of  negligence  or  not, 
as  averred  in  the  complaint,  was,  under  all 
the  surrounding  circumstances,  one  proper 
for  the  determination  of  the  Jury,  under 
proper  instructions. 

In  this  connection  it  may  be  said,  that 
there  was  no  error  in  the  two  written  char- 
ges given  by  the  court  at  the  Instance  of  the 
plaintiff.  They  hypothesized  the  averments 
of  counts  10  and  11,  on  which  the  case  was 
tried,  and  on  which  defendant  took  issue. 
If  the  facts  averred  in  these  counts  were 
proved  to  the  satisfaction  of  the  Jury,  the 
plaintiff  was  entitled  to  a  verdict. 

3.  Charges  12,  14  and  15  raise  the  ques- 
tion of  the  contributory  negligence  of  the 
plaintiff.  In  Cook  v.  Railroad  Co.,  67  Ala. 
533,  this  court  quoted  with  approval  what  is 
said  in  Whart.  Neg.  S  304,  viz.:  "As  a  rule, 
therefore,  we  may  say  that  a  person  is  not 
chargeable  with  contributory  negligence, 
who,  when  unwarned  peril  comes  on  him, 
suddenly  acts  wildly  and  madly.  For  per- 
sons in  great  peril  are  not  required  to  ex- 
ercise all  the  presence  of  mind  and  care  of  a 
prudent,  careful  man;  the  law  makes  allow- 
ances for  them,  and  leaves  the  circumstances 
of  their  conduct  to  the  Jury."  Such  a  person, 
as  was  said  In  the  case  cited,  "will  be  pre- 
sumed, in  the  absence  of  any  evidence  throw- 
ing light  upon  the  matter,  to  have  observed 
that  care  and  precaution  which  the  law  re- 
quires, as  instinct  would  prompt  him  to  use 
diligence  in  savhig  his  life."  The  presump- 
tion Is  always  Indulged,  when  one's  conduct 
or  motive  is  to  be  inquired  about,  that  if  sane 
and  conscious,  he  had  the  highest  motive  to 
take  the  necessary  precaution  to  save  his 


life,  or  insure  his  safety,  and  that  he  so 
acted.  Railroad  Co.  v.  Weber,  76  Pa.  SL 
157,  18  Am.  Rep.  407.  The  evidence  tends 
strongly  to  show,  that  the  plaintiff  was  in 
a  conscious  condition  of  peril,  had  Just  re- 
ceived a  blow  from  a  broken  link  of  the  car 
he  attempted  to  couple,  was  about  to  faint 
from  the  effects  of  the  injury  he  received, 
and  was  becoming  unconscious.  It  further 
tends  to  show,  that  he  stumbled  and  fell  on 
the  track  where  he  was  run  over,  while  in 
an  unconscious  condition.  He  testified,  he 
did  not  know  when  he  fell,  because  he  was 
staggering  at  the  time,  and  when  he  became 
conscious,  he  looked  around  and  saw  that 
his  legs  had  been  mashed  off;  that  he  did  not 
know  when  the  car  ran  over  him,  and  did  not 
feel  it  when  it  struck  him,  because  he  was 
unconscious.  These  charges  ignore  the  peril 
and  the  state  of  mind  therefrom,  in  which 
plaintiff  found  himself  at  the  time  he  was 
struck  by  the  piece  of  link,  and  whether  he 
went  upon  the  track  unconsciously  or  not, 
and  were  on  that  account,  if  for  no  other 
good  reason,  properly  refused. 

The  court  in  its  charge  to  the  Jury  placed 
the  law  on  this  subject  properly  before  them, 
when  he  said,  "If  he,  the  plahitiff,  was  hit 
in  the  side  by  a  piece  of  hron,  and  the  force 
of  the  blow  caused  him  to  step  back  upon 
track  5,  or  if  he  through  a  natural  impulse, 
caused  by  the  blow  in  front,  threw  himself 
backwards  upon  the  track  in  a  moment  of 
mental  perturbation  or  excitement,  why  then 
his  stepphig  upon  the  track  couldn't  be  said 
to  be  a  voluntary  act  on  his  part,  but  would 
be  an  hicident  to  his  attention  to  his  busi- 
ness; and  if  he  then  fell  faint  upon  the  track, 
not  havhig  the  time  or  ability  to  get  off  of  it, 
such  conduct  on  his  part  would  not  be  con- 
tributory negligence."  Again,  the  court  char- 
ged, that  "If  he  voluntarily  stepped  upon 
that  track  for  any  reason  whatsoever,  except 
that  he  was  caused  to  be  there  by  the  blow 
that  he  received,  then  his  stepping  upon  that 
track  would  be  contributory  negligence  which 
would  prevent  his  recovery."  And  still 
again:  "If  he  was  struck  a  blow  by  the  link, 
but  through  Inadvertence,  through  forget- 
fulness,  or  through  anything  of  that  sort, 
he  stepped  back  upon  track  number  five,  and 
then  was  hurt,  and  there  fainted  upon  the 
track,  and  then  was  run  over,  then  he  was 
guilty  of  contributory  negligence  in  being  on 
that  track,  and  would  not  be  entitled  to  re- 
cover. A  man  may  be  unconscious  upon  a 
track  and  be  guilty  of  contributory  negli- 
gence in  being  there.  It  Is  not  lying  on  the 
track  In  an  unconscious  condition  that  deter- 
mines whether  a  person  is  guilty  of  con- 
tributory negligence  hi  being  there,  but  the 
circumstances  attendant  upon  going  upon  the 
track,  before  he  became  unconscious,  deter- 
mine whether  or  not  he  is  guilty  of  contribu- 
tory negligence."  These  charges  contain  no 
error,  certainly  of  which  defendant  can  com- 
plain. Helton  V.  Railroad  Co.,  97  Ala.  275. 
284,  12  South.  276.  ^  t 
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4.  Charges  B,  4,  fi  ODd  0»  which  were  af- 
firmatiye  Instructions  for  defendant,  were, 
for  the  most  obvious  reasons,  appearing  from 
what  has  akeady  been  said,  properly  re- 
fused. 

6.  There  were  numerous  exceptions  reserv- 
ed to  the  admission  of  evidence.  We  cannot 
review  them  without  extending  this  opin- 
ion to  an  unnecessary  length.  After  care- 
ful consideration,  we  discover  no  reversible 
error  in  any  of  these  exceptions. 

6.  Motion  was  made  for  a  new  trial.  All 
the  questions  involved  and  all  the  facts 
which  surrounded  the  parties  at  the  time  of 
the  hijury— the  time  and  character  of  the 
night;  the  light  afforded  by  the  electric 
lights;  the  conduct  of  the  brakeman,  Bag- 
ley,  who  handled  the  descending  car;  the 
conduct  of  the  plaintiff;  the  distance  at 
which  an  obstacle,  such  as  the  plaintiff  was, 
lying  on  the  track  could  have  been  seen  by 
the  exercise  of  proper  caution;  the  distance 
within  which  the  car  might  have  been  stop- 
ped, after  the  plaintiff  might  have  been  seen, 
etc.— appear  to  have  been  fairly  and  intelli- 
gently presented  to  the  Jury,  and  they  found 
a  verdict,  with  which  we  are  disinclined  to 
Interfere. 

7.  There  is  nothing  in  the  motion  to  ex- 
clude the  evidence  offered  by  the  plaintiff, 
because  of  a  variance  between  the  pleadings 
and  proof.  The  complaint  charged  the  negli- 
gence under  a  videlicet  to  one  Joe  Bagley. 
The  witnesses  referred  to  him  as  Joe  Bag- 
by.  There  was  but  one  brakeman  on  the 
car  that  did  the  damage.  No  question  was 
raised  as  to  any  mistake  in  his  name,  while 
the  evidence  was  being  brought  out  The 
court  in  its  charge  to  the  Jury  referred  to  the 
brakeman  as  Bagley.  The  only  purpose  in 
naming  the  negligent  employd,  is  to  give  a 
reasonable  opportunity  to  defend  by  identify- 
ing the  negligent  agent,  and,  as  we  have 
held,  this  was  a  material  averment  The 
court  asked  the  defendant's  counsel,  when 
he  made  the  motion,  *'Do  you  hold  that  the 
evidence  was  not  admissible  under  the  com- 
plaint?" Counsel  answered,  "Yes,  sir."  'T^e- 
fendanf s  counsel,  in  support  of  his  motion, 
made  an  argument,  but  did  not  in  such  ar- 
gument, or  otherwise,  at  any  time  during 
the  triai  say  anything  tending  to  call  the  at- 
tention of  the  court  to  any  variance,  beyond 
what  is  hereinabove  set  out  in  his  statement 
of  his  motion  and  his  answer  to  the  ques- 
tion propounded  by  the  court." 

If  the  defendant,  on  the  motion  submitted 
to  exclude  the  plalntifTs  evidence,  relied  up- 
on a  variance  between  the  declaration  and 
the  proof,  it  was  its  duty  to  point  out  in 
what  the  variance  consisted,  so  as  to  enable 
the  court  to  pass  intelligently  on  the  ques- 
tion, and  to  enable  the  plaintiff  to  amend  his 
pleading  to  conform  to  the  evidence,  and 
thus  avoid  defeat  upon  a  point  in  which 
there  was  in  this  case  no  real  merit;  and 
having  failed  so  to  do,  he  must  be  deemed  tc 
have  waived  it    Llbby  v.  Scherman,  146  III 


540,  549,  34  N.  B.  801;  Railway  Co.  v.  Ward, 
135  111.  611,  26  N.  B.  520;  Benevolent  Soc  v. 
Fietsam,  97  IlL  474,  480;  Supervisors  v. 
Decker,  30  Wis.  629;  Bell  v.  Knowles,  45 
CaL  193;  Merrltt  v.  Seaman,  6  Barb.  330; 
UnderhUl  v.  Pomeroy,  2  Hill,  608;  28  Am. 
&  Eng.  Bnc.  Law,  53,  61. 

We  have  examined  such  of  the  questions 
requiring  attention,  as  have  been  Insisted  on 
in  argument  Other  errors  assigned,  from 
what  has  been  said,  need  no  special  notice. 

Affirmed. 

McCLBLLAN  and  HBAD,  JJ.,  dissent  on 
the  question  of  variance,  as  expressed  in  the 
last  point,— numbered  7,— considered  tn  the 
opinion. 

Oil  Ala.  tU) 
THOMPSON  V.  RAINER.X 
(Supreme  Cburt  of  Alabama.     Feb.  8,  1896.) 
Wills— Contest— Stat BMBNT  or  Grounds. 
"That  the  supposed  will  was  not  duly  and 
legally  executed"  is  a  sufficient  statement  of 
ground  of  contest 

Appeal  from  probate  court,  Bullock  coun- 
ty;  S.  T.  Fraaer,  Judge. 

Contest  by  M.  F.  Thompson  of  will  pre- 
sented for  probate  by  S.  P.  Ralner.  From 
adverse  decree,  contestant  appeals.  Re- 
versed. 

The  proceedings  in  this  case  arose  upon 
the  contest  of  the  will  of  J.  D.  Conyers,  de- 
ceased, which  was  filed  for  probate  by  the 
appellee,  S.  P.  Ralner,  who  was  named  as 
executor  of  said  wllL  The  appellant,  Mrs. 
M.  F.  Thompson,  reciting  that  she  was  the 
sister  of  the  deceased,  filed  her  contest  to  the 
probate  of  the  will,  assigning  many  grounds 
therefor.  The  record  contains  no  bill  of 
exceptions,  and  the  appeal  presents  simply 
the  ruling  of  the  court  below  In  sustaining 
the  first  and  second  grounds  of  demurrer  in- 
terposed to  the  first  ground  of  contest,  which 
was  filed  by  the  appellant,  M.  F.  Thompson. 
The  first  ground  of  contest  was  as  follows: 
*'(1)  That  the  supposed  will  was  not  duly 
and  legally  executed."  To  this  ground  of 
contest  the  proponent  demurred  upon  the 
following  grounds:  (1)  Because  it  does  not 
show  how  said  will  was  not  duly  and  le- 
gally executed;  and  (2)  because  It  does  not 
set  out  wherein  or  In  what  respect  said  will 
was  not  duly  and  legally  executed.  These 
grounds  of  demurrer  to  the  first  ground  of 
contest  were  sustained,  and,  on  the  hearing 
of  the  cause,  the  court  rendered  a  decree  ad 
mitting  the  will  to  probate.  From  this  de- 
cree the  contestant  appeals,  and  assigns  as 
error  the  sustaining  of  the  demurrer  to  the 
defendant's  first  ground  of  contest. 

M.  M.  Baldwin,  Jinks  &  Cope,  and  B.  P. 
Morrlssett  for  appellant  Bmest  L.  Blue, 
J.  D.  Norman,  and  D.  S.  Bethune,  for  appel- 
lee. 
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McCLELLAN,  J.  Under  the  decision  of 
Barksdale  y.  Davis,  114  Ala.  623,  22  South. 
17,  there  Is  no  escape  from  the  conclusion 
that  the  probate  court  erred  in  sustaining 
proponent's  demurrer  to  contestant's  first  as- 
signment of  ground  of  contest  That  state- 
ment of  the  ground  of  contest  was  in  all  re- 
spects sufficient.  This  error  must  work  a  re- 
versal of  the  Judgment  unless  it  afflr active- 
ly appears  that  no  injury  resulted  from  the 
error  to  the  contestant  This  cannot,  in  our 
opinion,  be  affirmed  on  the  record  before 
us.  The  effect  of  the  ruling  was  to  leave  no 
issue  before  the  court  as  to  the  due  execu- 
tion of  the  will  upon  which  the  contestant 
might  have  adduced  evidence  contravening 
the  prima  facie  case  of  due  execution  made 
by  the  testimony  of  the  subscribing  wit- 
nesses. It  may  well  be  that  the  contestant 
had  no  such  evidence,  but  we  do  not  and 
cannot  know  this;  and  it  cannot  therefore 
be  said  that  the  presumption  of  injury  aris- 
ing from  error  is  overturned  or  rebutted  by 
the  record.  The  mere  fact  that  the  sub- 
scribing witnesses  deposed  to  facts  showing 
due  execution  did  not  authorize  contestant 
to  Introduce  evidence  to  the  contrary,  in  the 
absence  of  an  issue  on  that  point;  nor  would 
the  testimony  of  such  witnesses  foreclose 
the  Issue  had  It  been  presented,  but  contest- 
ant would  have  had  the  right  to  bring  for- 
ward other  evidence  going  to  show  that  the 
alleged  testament  was  not  duly  executed. 
This  right  was  denied  him  by  the  errone- 
ous ruling  of  the  court,  and  there  is  nothing 
in  the  record  which  would  enable  us  to  say 
that  the  right  was  of  no  value,  and  hence 
that  contestant's  deprivation  of  It  was  not 
injurious  to  him.  The  judgment  of  the  pro- 
bate court  must  be  reversed.  The  cause  is 
remanded.    Reversed  and  remanded. 


017  Ala.  688) 

PERRY  et  al.  v.  KING.i 
(Supreme  Ck)art  of  Alabama.     Feb.  11,  1898.) 
Afpbabanob— Rbcital  in  JuDOtfBNT— Vebdiot. 

1.  Recital,  In  entry  of  judgment  on  verdict,  of 
appearance  of  the  parties,  cannot  be  disputed  on 
motion  to  set  aside  the  judgment. 

2.  A  verdict  on  the  merits  Is  conclusive,  not 
only  as  to  facts  actually  litigated  and  decided, 
but  as  to  all  facts  necessarily  involved  in  ttxe 
issu^. 

Appeal  from  circuit  court  Tuscaloosa 
county;  8.  H.  Sprott  Judge. 

Action  by  E.  R.  King  against  H.  W.  Perry 
&  Co.  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.     Affirmed. 

The  appellee,  E.  R.  King,  brought  the  pres- 
ent action  against  the  appellants,  H.  W.  Per- 
ry &  Co.  and  others,  to  recover  damages  for 
the  breach  of  a  detinue  bond.  In  this  action 
there  was  a  judgment  for  the  plaintiff,  and 
the  judgment  entry  was  as  follows:  "This 
day  came  the  parties  by  their  attorneys,  and 
Issue  being  joined,  now  comes  a  jury  of 

1  Rehearing  denied  June  15,  189& 


good  and  lawful  men,  to  wit,  H.  H.  Cribbs 
and  eleven  others,  who  being  duly  impan- 
eled and  sworn  and  charged  according  to 
law  upon  their  oaths  do  say:  'We  the  jury 
find  for  the  plaintiff  and  assess  the  dam- 
ages at  $75.'  It  is  therefore  considered  by 
the  court  that  the  plaintiff  have  and  recover 
of  H.  W.  Perry  &  Co.  et  al.  the  sum  of  $75, 
the  damages  assessed  by  the  jury,  together 
with  the  costs  in  this  behalf  expended,  for 
which  let  execution  issue."  After  the  ren- 
dition of  this  judgment  at  the  same  term  of 
the  court  the  defendants  made  a  motion  to 
vacate  and  set  aside  said  judgment  and  to 
be  granted  a  new  trial.  The  grounds  of 
this  motion  were  as  follows:  "(1)  Because 
the  verdict  is  contrary  to  the  law  and  evi- 
dence. (2)  Because  defendants*  counsel 
Wm.  C.  Fitts  was  necessarily  absent  from 
court  when  said  judgment  was  rendered, 
and  it  was  taken  by  plaintiff's  attorney  un- 
der a  mistaken  idea  as  to  the  terms  of  an 
understanding  whereby  the  cause  was  to 
be  settled,  and  as  rendered  the  judgment 
does  not  conform  to  the  proposed  agree- 
ment (3)  Because  the  verdict  and  judg- 
ment are  in  excess  of  the  proposed  agree- 
ment and  not  authorized  or  agreed  to  by  the 
defendants,  and  because  the  verdict  and 
judgment  are  the  result  of  a  mistake  and 
misunderstanding  on  the*  part  of  the  de- 
fendants and  their  said  counsel  Wm.  C. 
Fitts,  December  7, 1806.  (4)  That  the  defend- 
ants have  already  paid  the  cost9  in  the  suit 
in  which  the  bond,  on  which  this  action 
was  founded,  was  made.  (5)  That  the  prop- 
erty mentioned  in  said  bond  belongs  to  these 
defendants.  (6)  That  the  defendants  were 
prevented  from  making  their  defense  in  this 
case  by  reason  of  the  unavoidable  and  nec- 
essary absence  of  their  attorneys  at  the  time 
the  case  was  called  for  trial.  (7)  Because 
the  suit,  in  which  said  bond  was  given,  has 
not  been  tried  and  disposed  of  and  the  said 
defendants  have  not  failed  therein."*  Upon 
the  hearing  of  this  motion.  It  was  shown 
that  no  appearance  was  made  or  entered  In 
said  cause  for  defendants,  that  no  demurrer 
or  plea  was  filed  therein,  and  that  on  the 
day  the  judgment  was  rendered  neither  the 
defendants  nor  their  attorney  was  present 
There  was  also  introduced  in  support  of 
said  motion  the  affidavit  of  William  0.  Fitts, 
In  which  the  affiant  stated  that  he  was  coun- 
sel for  the  defendants  in  said  cause  and  that 
the  judgment  was  entered  In  his  absence, 
which  was  unavoidable;  that  the  affiant 
agreed  that  there  might  be  a  judgment  for 
$70,  and  that  the  judgment  for  $75  was 
without  his  consent;  but  that  said  agree- 
ment for  $70  is  unsatisfactory  to  his  clients 
and  was  made  without  their  authority. 
There  was  also  filed  the  affidavit  of  one  of 
the  firm  of  H.  W.  Perry  &  Co.,  in  which 
said  affiant  stated  that  the  property  for  the 
recovery  of  which  the  bond  sued  on  was 
given;  belonged  to  the  defendants,  and  the 
plaintiff  had  no  right^^fj^^gj^^i^t^iy^i^ 


I 


784 


23  SOUTHERN  REPORTER. 


(AUu 


in»  and  that  the  defendants  had  the  right 
to  set  up  said  fact  in  the  trial  of  the  action 
upon  the  bond,  in  mitigation  of  any  damages 
the  plaintiff  may  have  sustained. 

Upon  the  hearing  of  all  the  evidence,  the 
court  overruled  the  motion  and  declined  to 
grant  a  new  trial.  From  this  Judgment  the 
defendants  appeal,  and  assign  the  rendition 
thereof  as  error. 

White  &  Howze  and  Fitts  &  Fltts,  for  ap- 
pellants.   Jones  &  Brown,  for  appellee. 

HARALSON,  J.  The  judgment  in  this 
case  was  not  by  default  nor  nil  dicit,  but 
on  the  verdict  of  a  Jury.  The  entry  recites, 
that  the  parties  appeared  by  their  attorneys, 
and  issue  being  Joined,  came  a  Jury  of  good 
and  lawful  men,  who  being  duly  sworn  upon 
their  oaths  said,  "We  the  Jury  find  for  plain- 
tiff and  assess  the  damages  at  |75."  Judg- 
ment was  rendered  on  this  finding.  The 
entry  shows  an  appearance,  and  on  motion 
to  set  it  aside,  the  appearance  cannot  be  dis- 
puted. The  record  is  conclusive  in  such 
case.  Newton  v.  Railway  Co.,  99  Ala.  468, 
13  South.  259;  Pettus  v.  McClannahan,  62 
Ala.  55;   2  Brick,  Dig.  p.  140,  S§  137-140. 

It  is  well  settled,  that  when  rendered,  a 
verdict  on  the  merits  is  final  and  conclusive 
between  the  parties,  not  only  as  to  facts 
actually  litigated  and  decided,  but  also  as 
to  all  facts  necessarily  involved  in  the  issue 
(Chamberlain  v.  Gaillard,  26  Ala.  504;  Haas 
V.  Taylor,  80  Ala.  459,  463,  2  South.  633); 
and,  unless  affirmatively  shown  to  be  wrong, 
the  presumption  of  the  correctness  of  the 
Judgment  of  the  primary  court  arises  (1 
Brick.  Dig.  p.  781,  {  120). 

There  were  two  motions  made  to  set  aside 
this  verdict  and  Judgment,  rendered  on  the 
25th  November,  1896,  and  grant  a  new  trial, 
each  filed  the  same  day,— the  7th  December, 
1896,— the  first  by  Fitts  &  SomerviUe,  attor- 
neys, appearing  specially  for  the  motion,  and 
the  second,  by  William  C.  Fitts,  attorney  for 
defendants. 

The  complaint  setting  out  the  instrument 
sued  on,— a  detinue  bond  given  by  defend- 
ants in  another  suit,— appears  in  the  tran- 
script, but  what  evidence  was  introduced  on 
the  trial  of  the  cause,  resulting  in  a  verdict 
and  Judgment  for  the  plaintiff,  does  not  ap- 
pear. On  the  trial  of  the  motion  to  set  aside 
that  verdict  and  Judgment,  the  overruling 
of  which  is  here  assigned  as  error,  it  is  ob- 
servable, that  the  affidavits  submitted  on 
the  motion  and  the  other  evidence,  related 
to  facts  occurring  prior  to  the  rendition  of 
the  Judgment,  some  of  which  might  have 
been  competent  evidence  on  the  trial  of  the 
cause.  The  court  overruled  the  motions,  and 
this  ruling  is  assigned  as  error. 

The  application  for  a  rehearing  was  not 
made  under  section  2872  of  the  Ck)de  of 
1886,  but  under  the  act  of  February  16, 
1891,  relating  to  appeals  from  decisions  of 
the  city  and  circuit  courts  granting  or  re- 


fusing motions  for  new  trials.  Acts  1890- 
91,  p.  779.  Under  this  act,  as  we  have  re- 
peatedly held,  this  court  will  not  reverse  an 
order  refusing  a  new  trial  on  the  ground 
that  the  evidence  is  not  sufficient  to  sup- 
port the  verdict,  or  that  the  verdict  is  con- 
trary to  the  evidence,  ''unless  after  allow- 
ing all  reasonable  presumptions  of  its  cor- 
rectness, the  preponderance  of  the  evidence 
against  the  verdict  is  so  decided  as  to  clearly 
convince  the  court  that  It  is  wrong  and  un- 
just" Cobb  V.  Malone,  92  Ala.  630,  9 
South.  738;  Holland  v.  Howard,  105  Ala. 
538,  17  South.  35. 

Having  regard  to  the  conclusiveness  of  the 
Judgment,  as  to  the  facts  litigated  or  that 
might  have  been  litigated,  within  the  issues, 
and  to  the  presumption  as  to  the  correctness 
of  the  ruling  of  the  primary  court,  until  er- 
ror is  affirmatively  shown,  we  are  constrain- 
ed to  hold  that  the  evidence  relied  on  in  this 
motion  is  not  sufficient  to  Justify  us  in  the 
conclusion  that  the  court  erroneously  de- 
nied it  There  is  not  preponderance  of  evi- 
dence to  show  that  the  verdict  was  clearly 
wrong  and  unjust 

Affirmed. 


017  Ala.  73) 
CROSS  V.  STATB.t 
(Supreme  Ooart  of  Alabama.     Feb.  11,  1898w) 

FORMKB  JbOPABDY— Pl.BA  —  FiLIVG  InDICTMBHT  -- 

Rbcord. 

1.  A  plea  of  former  jeopardy,  relying  on  a  tri- 
al in  justice's  court,  must  set  out  the  written 
complaint  on  which  the  justice  proceeded. 

2.  The  record  need  show  nothing  further  con- 
cerning the  filing  of  the  indictment  than  the 
official  certificate  of  the  clerk  indorsed  thereon. 

Appeal  from  Sumter  county  court;  W.  B. 
De  Loach,  Judge. 

Ed  Cross  appeals  ftom  a  conviction.  Af- 
firmed. 

The  indictment  under  which  the  appellant, 
Ed  Gross,  was  tried  and  convicted,  contain- 
ed two  counts,  the  first  count  charging  the 
larceny  of  cotton  seed  of  the  value  of  $10, 
and  the  second  count  charging  him  with  buy- 
ing, receiving,  or  concealing  cotton  seed  of 
the  value  of  $10  knowing  it  to  be  stolen. 
To  this  indictment  the  defendant  filed  the 
following  plea  of  former  Jeopardy:  "Now 
comes  the  defendant  by  his  attorneys,  and 
pleads  former  Jeopardy  in  this  cause,  and,  in 
support  and  maintenance  of  said  plea,  avers 
and  alleges  that  he  was  arrested  on  a  war- 
rant of  arrest  issued  by  J.  M.  Mitchell,  a 
Justice  of  the  peace  in  and  for  said  state  and 
county;  that  said  warrant  was  issued  on  the 
2d  day  of  December,  1895,  and  was  return- 
able before  said  Justice  instanter;  that  It 
(the  said  warrant)  charged  him  with  the 
crime  of  grand  larceny;  that  he  was  ar- 
raigned for  trial  upon  said  warrant  before 
the  said  J.  M.  Mitchell,  and  pleaded  not 
guilty  to  it;  that  he  was  then  tried  by  the 

1  Kehearing  denied  imJ^y^^UU^  IC 
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said  J.  M.  Mitchell  upon  said  plea  of  not 
guilty,  and  boand  over  to  the  next  grand 
jury  of  said  state  and  county;  that  the  yalue 
of  the  cotton  seed  taken,  carried  away,  and 
converted  by  him  was  of  about,  to  wit,  the 
sum  of  eight  ^o/j^q  dollars;  that  it  was  al- 
leged and  averred  in  the  affidavit  of  W.  B. 
Henegan,  upon  which  the  said  warrant  of  ar- 
rest was  issued,  that  the  said  cotton  seed 
was  the  property  of  him,  the  said  W.  B. 
Henegan;  that  the  said  offense  was  commit- 
ted in  said  state  and  county;  and  that  the 
said  J.  M.  Mitchell,  as  a  justice  of  the  peace 
in  and  for  said  state'  and  county,  had  full, 
complete,  lawful,  and  legal  jurisdiction  of 
the  crime  or  offense  committed  by  this  de- 
fendant, as  herein  alleged  and  averred;  that 
at  the  spring  term,  1896,  of  the  circuit  court 
of  said  state  and  county,  he  was  Indicted  by 
the  grand  jury,  and  charged  in  said  indict- 
ment with  feloniously  taking  and  carrying 
away  a  lot  of  cotton  seed,  to  wit,  eighty 
bushels  of  cotton  seed,  of  the  value  of,  to 
wit,  ten  dollars  ($10),  the  personal  property 
of  William  B.  Henegan;  that  said  indictment 
further  charges  him  with  having  bought,  re- 
ceived, concealed,  or  aided  in  concealing  a 
lot  of  cotton  seed,  to  wit,  eighty  bushels  of 
cotton  seed,  the  personal  property  of  Wil- 
liam B.  Henegan,  of  the  value  of,  to  wit,  ten 
dollars  ($10),  knowing  it  was  stolen,  and  not 
having  the  intent  to  restore  it  to  its  owner; 
that  he  is  now  being  prosecuted  in  the  coun- 
ty court  of  said  state  and  county  upon  said 
indictment;  that  said  county  court  has  ju- 
risdiction of  it;  that  he  is  the  identical  per- 
son named  in  said  indictment;  and  that  it, 
the  said  indictment,  charges  him  with  the 
Identical  crime  or  offense  for  which  he  was 
arrested,  arraigned,  and  tried  by  the  said  J, 
M.  Mitchell,  as  hereinbefore  alleged  and  aver- 
red,—all  of  which  allegations  and  averments 
he  prays  may  be  hiquired  of  by  a  jury." 
To  this  plea  the  state  demurred,  upon  the 
following  ground:  "That  said  plea  of  for- 
mer jeopardy  does  not  contain  a  record  of 
the  proceedings  wherein  the  said  defendant 
was  placed  in  jeopardy,  as  in  said  plea  aver- 
red." This  demurrer  was  sustained,  to 
which  ruling  the  defendant  duly  excepted. 
This  is  the  only  ruling  presented  by  the  rec^ 
ord  for  review  on  the  present  appeal. 

Altman  &  Brockway  and  S.  O.  Amason, 
for  appellant.  Wm.  C.  Fitts,  Atty.  (Jen.,  for 
the  State. 

HEAD,  J.  The  only  objection  taken  by  the 
state's  demurrer  to  the  plea  of  former  jeop- 
ardy was  that  the  plea  did  not  contain  "a 
record  of  the  proceedings  wherein  the  said 
defendant  was  placed  in  jeopardy,  as  in  said 
plea  averred."  The  plea  shows  defendant 
was  arrested  and  tried  on  a  warrant  issued 
on  a  complaint  made  by  the  owner  of  the 
property  charging  the  defendant  with  grand 
larceny,  and  undertakes  to  set  out  the  sub- 
stance and  legal  effect  of  those  proceedings. 
23SO.-50 


There  are  three  decisions  of  this  court  ex- 
pressly holding  that,  where  jeopardy  under 
an  indictment  is  pleaded  to  a  subsequent  in- 
dictment, the  former  indictment  must  be  set 
out  in  the  plea.  Henry  v.  State,  33  Ala.  389; 
Foster  v.  State,  39  Ala.  229;  Smith  v.  State, 
52  Ala.  407.  See,  also,  1  Bish.  Cr.  Law,  § 
680  et  seq.  A  justice  of  the  peace,  in  the 
exercise  of  his  jurisdiction  of  criminal  of- 
fenses, cannot  lawfully  try  and  convict  or 
acquit  a  supposed  offender,  or  put  him  in 
jeopardy,  except  upon  a  written  complaint 
or  accusation  charging  the  party  with  the 
offense.  Such  a  written  complaint  or  accu- 
sation is  as  essential  to  the  jurisdiction  of  the 
justice  as  the  indictment  is  to  the  jurisdic- 
tion of  the  circuit  court;  and  proof  of  this 
accusation  can  only  be  made  by  the  produc- 
tion of  the  document  itself,  unless  lost  or 
mislaid  under  circumstances  which  let  in  sec- 
ondary evidence.  We  are  unable,  therefore, 
to  perceive  any  distinction  in  principle  be- 
tween this  case  and  those  cited.  We  cannot 
see  why  the  fact  that  one  is  a  court  of  rec- 
ord, and  the  other  not,  should  affect  the 
question.  The  purpose  of  the  rule  is  to  en- 
able the  court  to  have  before  it  the  written 
accusation  under  which  the  jeopardy  is  al- 
leged to  have  occurred,  so  that  the  court  can 
see  that  it  is  an  accusation  under  which  jeop- 
ardy may  have  lawfully  arisen  in  the  man- 
ner claimed  in  the  plea.  The  technical  dif- 
ference in  the  nature  of  the  two  courts  (the 
one  being  a  court  of  record,  and  the  other 
not),  we  think,  is  an  immaterial  consider- 
ation. The  court  did  not  err  in  sustaining 
the  demurrer  to  the  plea. 

The  filing  of  the  indictment  in  court  is  of- 
ficially certified  by  the  clerk,  and  indorsed 
thereon.  That  is  all  the  record  need  show 
touching  its  filing.  In  view  of  the  provisions 
of  section  7  of  the  act  to  regulate  the  trials  of 
misdemeanors  in  Sumter  county  (Acts  1882- 
83,  p.  214),  the  record  sufficiently  shows  that 
the  county  court  acquired  jurisdiction  of  the 
trial  of  this  cause.    Affirmed. 


(117  Ala.  511) 
HIGHLAND  AVE.  &  BELT  R.  00.  v.  BIR- 
MINGHAM UNION  RY.  CX).  et  al.i 
(Supreme  Oourt  of  Alabama.  April  27,  1898.) 
Contract— Construction. 
A  contract  that  complainant  street-railway 
company  should  construct  a  track,  and  bear  all 
expense  of  repairing  it,  and  that  defendant,  for 
running  it,  should  pay  annually  10  per  cent,  of 
half  the  original  cost  of  the  part  it  used,  so 
long  as  the  use  continued,  having  been  made 
when  both  parties  used  horse  cars,  does  not  con- 
template a  change  to  steam  power,  so  that,  such ' 
change  being  made,  requiring  a  heavier  track, 
four  times  as  expensive,  use  thereof  cannot  be 
had  for  such  rent. 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  Cobbs.  Chancellor. 

Bill  by  the  Highland  Avenue  &  Belt  Rail- 
road   Company    against    the    Birmingham 

1  Rehearing  denied  June  15,  1898.     .,  .. .  !/> 

Digitized  byVJUU  Vie 


786 


23  SOUTHERN  REFOBTBB. 


(AJa. 


Union  Railway  Company  and  another.  De- 
cree for  defendants.  Complainant  appeals. 
Reversed. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellant, the  Highland  Avenue  &  Belt  Rail- 
road Company,  against  the  appellees,  the 
Birmingham  Union  Railway  Company  and 
the  Birmingham  Railway  &  Electric  Com- 
pany. The  purposes  of  the  bill  and  the  facts 
of  the  case  are  sufficiently  stated  in  the 
opinion.  The  complainant  in  the  original  bill 
demurred  to  the  cross  bill,  assigning,  among 
other  grounds:  (1)  That  it  was  not  averred 
in  said  cross  bill  that  the  Birmingham  Union 
Railway  Company  or  the  Birmingliam  Rail- 
way &  Electric  Company  ever  had  any 
power  or  authority  to  operate  locomotives 
and  cars  over  the  tracks  of  the  complain- 
ant; (2)  that  it  appears  from  the  cross  bill 
that  the  cross  complainants,  if  they  ever 
acquired  or  owned  the  rights  of  the  Birming- 
ham Street-Railway  Company,  have  no  right 
to  operate  engines  or  locomotives  or  electric 
cars  over  said  tracks,  except  upon  the  pay- 
ment of  just  compensation  therefor;  and  (3) 
that  it  appears  from  the  cross  bill  tliat  the 
cross  complainants  acquired  no  right  to  use 
said  tracks,  except  for  horse  cars.  This  de- 
murrer was  overruled.  Upon  the  final  sub- 
mission of  the  cause  upon  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  com- 
plainant was  entitled  to  the  relief  prayed 
for,  so  far  as  to  have  compensation  for  the 
use  of  said  railroad  tracks,  which  was  un- 
paid, according  to  the  terms  and  stipula- 
tions of  the  contract,  and  ordered  a  reference 
to  ascertain  the  amount  due.  The  contract 
referred  to  in  the  decree  is  set  out  at  length 
in  the  opinion.  The  complainant  appeals,  and 
assigns  as  error  the  decree  overruling  its  de- 
murrer to  the  cross  bill,  and  the  rendition  of 
the  final  decree. 

Alex.  T.  London  and  John  London,  for  ap- 
pellant Walker,  Porter  &  Walker  and  R.  H. 
Pearson,  for  appellees. 

COLEMAN,  J.  The  mayor  and  aldermen  of 
Birmingham  granted  to  the  Ely  ton  Land  Com- 
pany, a  corporation,  the  franchise  and  right 
to  construct  a  double  street-car  track  along 
the  center  of  First  avenue  from  Nineteenth 
street  to  Twenty-Second  street,  under  the 
covenant  and  agreement  of  the  Elyton  Land 
Company  "that,  in  case  any  other  street- 
railroad  company  should  desire  the  use  of 
the  former's  track  on  First  avenue  between 
Nineteenth  street  and  Twenty-Second  street, 
such  user  shall  be  granted,  upon  the  pay- 
ment of  a  Just,  fair,  and  usual  compensa- 
tion, such  as  is  generally  paid  under  like 
circumstances  in  other  cities;  such  user  to 
be  enjoyed  with  the  usual  restrictions  and 
limitations."  The  agreement  between  the 
Elyton  Land  Company  and  the  mayor  and 
aldermen,  among  others,  contained  the  fol- 
lowing covenant:  "And  said  Elyton  Land 
Company    further   agrees   to    furnish    said 


street-car  line  with  first-class  street  cars 
and  equipment,  and  to  have  cars  runninig 
upon  the  same  within  six  months  from  the 
date  hereof.  Said  cars  are  to  be  drawn  by 
horses,  mules,  or  steam  locomotives,  as  said 
Elyton  Land  Company  may  prefer;  and.  If 
an  engine  be  used,  the  same  must  be  In- 
closed, to  resemble  street  cars,  with  glass, 
sash,"  etc.  This  agreement  bears  date  April 
24>  1885.  The  bill  avers  a  compliance  in  all 
respects  by  the  Elyton  Land  Company  with 
the  terms  and  covenants  entered  Into  witb 
the  mayor  and  aldermen  of  the  city  of  Birm- 
ingham, and  that  complainant,  the  Highland 
Avenue  &  Belt  Railroad  Company,  succeed- 
ed to  all  the  rights  and  privileges  of  the 
Elyton  Land  Company.  The  bill  then  avers 
that  respondents  are  running  locomotives 
and  engines  over  and  along  its  double  tradks 
between  Nineteenth  and  Twenty-Second 
streets,  without  paying  or  offering  to  pay, 
and  refusing  to  pay,  a  reasonable  and  just 
compensation  for  such  user  of  its  tracks. 
The  complainant  avers  that  it  is  willing  for 
such  use,  upon  payment  of  what  is  fair  and 
reasonable.  The  prayer  of  the  bill  is  for  a 
temporary  injunction,  and  reference  to  the 
register  to  ascertain  and  report  what  would 
be  a  fair  and  Just  compensation  for  the  use 
of  the  tracks,  and  for  an  order  requiring  its 
payment,  or  satisfactory  security  for  its  pay- 
ment. For  answer  to  complainanf  s  bill,  the 
respondents  state  that  they  have  always 
been  ready  and  willing  to  pay  complainant 
what  is  Justly  due  for  the  use  of  complain- 
ant's tracks,  but  aver  that  complainant  has 
demanded,  and  continues  to  demand,  a  much 
greater  amount  than  is  Justly  due.  The  de- 
fense of  respondents  is  founded  upon  a  con- 
tract and  agreement  made  and  entered  into 
between  the  Elyton  Land  Company,  com- 
plainant's grantor,  and  the  Birmingham 
Street-Railway  Company,  on  the  18th  of 
July,  1885,  prior  to  the  succession  of  com- 
plainant to  the  rights  of  the  Elyton  Land 
Company.  That  agreement  is  made  Exhibit 
A  to  the  answer,  and  is  as  follows:  ''Where- 
as, there  are  now  suits  and  differences  pend- 
ing by  and  between  parties  hereto  as  to  the 
right  of  the  Elyton  Land  Company  to  con- 
struct and  operate  a  street  railroad  on  and 
over  First  avenue,  as  fully  described  here- 
after: Now,  for  a  full  and  complete  settle- 
ment of  the  differences  existing  in  said  mat- 
ter, it  is  agreed  as  follows:  (1)  That  the  Ely- 
ton  Land  Company  will  at  once,  or  as  soon 
as  practicable,  construct  a  double  track  of 
street  railroad,  of  the  gauge  as  now  used  by 
the  party  of  the  second  part,  upon  and  over 
the  following:  Beginning  at  Nineteenth 
street  and  First  avenue  north,  to  run  east 
along  the  center  of  First  avenue  to  Twenty- 
Second  street;  thence  south,  across  a  bridge 
to  be  constructed  by  the  party  of  the  first 
part,  to  Avenue  E  south;  the  said  track  to 
be  a  double  track,  of  thirty-i>ound  rails.  (2) 
It  is  further  agreed  and  understood  that  the 
said  double  traclLS  shall  be  for  the  Joint  use 
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of  both  parties  for  the  running  of  their  cars 
on  same;  that  the  cars  of  each  are  to  be  run 
and  operated  so  as  not  to  Interfere  with  the 
schedule  of  each  other;  the  party  of  the 
first  part  or  assigns  are  to  bear  all  expenses 
in  keeping  the  tracks  in  good  repair  and 
condition;  the  party  of  the  second  part  or  its 
assigns  are  to  pay  the  party  of  the  first  part 
for  the  use  of  said  track  as  follows:  Ten 
(10)  per  cent  on  one-half  of  the  original  cost 
of  that  part  or  portion  of  said  track,  includ- 
ing the  bridge,  used  by  the  party  of  the 
second  part  or  its  assigns;  payments  to  be- 
gin from  the  time  said  party  of  the  second 
part  or  assigns  shall  begin  to  use  said  track 
or  tracks,  and  to  cease  when  the  said  party 
of  the  second  part  shall  cease  to  use  the 
same;  payments  to  be  made  monthly.  It 
is  agreed  and  understood  that  if  the  manage- 
ment of  said  party  of  the  second  part  shall 
at  any  time  deem  it  necessary  to  discontinue 
for  a  time  the  use  of  said  track,  or  any  por- 
tion of  the  same,  then  the  payments  shall 
cease  till  the  use  is  resumed,  which  right  to 
be  resumed  is  hereby  understood  to  exist 
It  Is  further  agreed  and  understood  that  the 
Birmingham  Street-Rallway  Company  or  a»- 
Bigns  shall  at  all  times  have  the  right  to  con- 
nect any  part  of  its  line  or  track  with  the 
track  or  tracks  constructed  by  said  Blyton 
Land  Company  as  aforesaid.  It  is  further 
agreed  and  understood  that  the  said  Elytou 
Land  Company  shall  have  the  right  to  con- 
nect the  said  tracks  at  First  avenue  and 
Nineteenth  street  with  the  present  track  of 
the  Birmingham  Street-Railway  Company 
for  the  purpose,  and  only  for  the  purpose, 
of  the  said  two  companies  turning  or  revers- 
ing cars  or  engines:  provided,  however,  the 
said  connection  shall  be  made  at  the  cost  of 
said  land  company,  and  provided,  further, 
that  the  turning  or  reversing  of  the  cars  of 
said  land  company  at  said  point  shall  not  in- 
terfere with  the  cars  of  the  Birmingham 
Street-Rallway  Company;  that  is  to  say,  the 
Birmingham  Street-Railway  Company  shall 
have  an  unobstructed  passage  for  its  cars 
running  along  its  present  line.  It  is  further 
agreed  and  understood  that  the  above  is  a  full 
settlement  of  the  dlfferenccB  now  existing  be- 
tween the  parties  hereto;  and  It  is  agreed 
and  understood  that  all  suits,  appeals,  and 
proceedings  now  pending  are  to  be  dismiss- 
ed, and  all  claims  for  damages  growing  out 
of  the  same  shall  be,  and  the  same  are  here- 
by, discharged,  and  each  party  pays  its  own 
costs:  provided,  however,  that  this  agreement 
shall  not  be  construed  as  affecting  the  rights 
of  either  party  in  any  future  question  or  liti- 
gation, but  is  meant  and  Intended  as  a  settle- 
ment of  matters  now  pending." 

The  respondents  aver  that  they  have  suc- 
ceeded to  the  rights  of  the  Birmhigham 
Street-Railway  Company,  and  that  they  are 
indebted  only  as  stipulated  in  this  agreement 
The  answer  is  made  a  cross  bill.  A  reference 
is  asked  for,  that  the  amount  due  under  the 
agreement  may  be  ascertained,  and  respond- 


ents aver  a  readiness  to  pay  the  same.  By 
the  answer  to  respondents'  cross-bill  it  is 
averred  that  when  the  agreement  of  July  18, 
1885,  was  entered  into  between  the  Elyton 
Land  Company  and  the  Birmingham  Street- 
Rallway  Company,  both  corporations  were 
ushig  only  street  cars  drawn  by  horses;  .that 
for  such  street  cars  rails  of  80  pounds  were 
ample;  that  the  cost  of  construction  of  the 
track  of  dO-pound  rails  was  about  $2,176, 
and  that  on  accoimt  of  Increased  travel  and 
public  demand.  It  became  necessary  to  sub- 
stitute steam  and  electricity  for  the  horse 
car,  and  complainants  reconstructed  their 
track  and  substituted  rails  weighing  50  or 
56  pounds,  at  a  cost  of  $9,000;  that  the  re- 
construction was  necessary,  and  the  expendi- 
ture reasonable.  It  Is  shown,  and  respond- 
ents admit,  that  they  have  abandoned  the 
horse  cars,  and  are  using  steam  engines  and 
electricity  for  drawing  their  cars  upon  com- 
plainant's track,  but  claim  that  under  the 
agreement  of  July  18th  they  cannot  be  re- 
quired to  pay  more  than  the  original  cost  of 
layhig  the  track  with  30-pound  rails.  Though 
there  is  much  pleading,  and  a  great  deal  of 
evidence,  this  is  the  real  Issue  of  merit  be- 
tween the  litigants.  We  think  it  clear  that  if 
the  respondents  had  continued  the  use  of 
horse  cars,  and  the  Elyton  Land  Company 
had  constructed  the  more  expensive  tracks 
for  its  own  interests,  it  would  not  be  Justified 
in  charging  a  greater  rate  than  that  provid- 
ed in  the  agreement  Suppose  the  Elyton 
Land  Company  or  complainant  had  found 
street  cars  drawn  by  horses  ample  for  its 
business,  and  had  continued  the  use  of  such 
cars  without  a  change  of  the  track,  and  re- 
spondents had  substituted  engines  to  draw 
their  cars  over  and  upon  the  track  construct- 
ed of  80-pound  rails;  could  they  compel  the 
complainant  to  keep  in  repair  the  track  for 
their  use  according  to  the  agreement  and  re- 
ceive only  the  compensation  provided  by  the 
agreement?  The  evidence  shows  quite  satis- 
factorily that  the  cost  of  keeping  in  good  re- 
pair a  track  of  80-pound  rails,  for  the  use 
of  dummy  engines  and  locomotives  along 
First  avenue,  with  the  avenues  and  streets 
paved  as  they  are,  would  be  wellnlgh  ruin- 
ous. We  recognize  the  principle,  to  its  full- 
est extent  that  courts  cannot  make  con- 
tracts for  parties;  and  we  have  not  overlook- 
ed the  provision  in  the  agreement  which  pro- 
vides that  "the  Elyton  Land  Company  shall 
have  the  right  to  connect  the  said  tracks,  at 
First  avenue  and  19th  street  with  the  pres- 
ent track  of  the  Birmingham  Street-Rall- 
way Company  for  the  purpose,  and  only  for 
the  purpose,  of  the  said  two  companies  turn- 
ing or  reversing  cars  or  engines:  provided, 
however,  the  said  connection  shall  be  made 
at  the  cost  of  the  said  land  company,  and 
provided,  further,  that  the  turning  or  revers- 
ing of  the  cars  of  the  said  land  company  at 
said  point  shall  not  interfere  with  the  cars 
of  the  Birmingham  Street-Rallway  Compa- 
ny: that  is  to  say,  the  Birmingham  Stret^t- 
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Railway  Company  shall  have  an  unobstruct- 
ed  passage  for  Its  cars  running  along  its  pres- 
ent line."  We  do  not  Interpret  this  provi- 
sion to  confer  any  right  or  privilege  upon 
the  respondents,  but  It  was  inserted  wholly 
for  the  benefit  of  the  E31yton  Land  Compa- 
ny. At  that  time  the  Birmingham  Street- 
Railway  Company  owned  and  was  operating 
a  horse-car  line  from  First  avenue  along 
Nineteenth  street  to  Second  avenue.  The  In- 
sertion of  the  provision  authorized  the  Ely- 
ton  Land  Company  to  connect  with  this  line 
only  for  the  purpose  of  turning  its  cars  or 
engines,  and  even  this  privilege  had  to  be 
used  in  such  a  manner  as  not  to  interfere 
with  the  unobstructed  passage  of  the  cars 
of  the  Birmingham  Street-Rallway  Compa- 
ny. This  was  the  purpose  and  meaning  of 
the  provisioui  and  It  has  no  reference  to  the 
right  of  the  respondents,  acquired  under  the 
contract,  to  use  the  trades  of  the  Elyton 
Land  Company.  While  it  is  not  permissible 
to  vary,  add  to,  or  alter  a  written  contract  by 
parol,  it  is  legitimate,  and  often  necessary,  to 
consider  the  situation  of  the  parties  and  ex- 
isting circumstances  in  order  to  get  at  the  in- 
tention of  the  parties  and  the  true  meaning 
of  a  contract  The  rule  is  well  stated  in 
Pollard  y.  Maddox,  28  Ala.  820,  in  the  fol- 
lowing language:  "Contracts  must  be  inter- 
preted in  the  light  of  surrounding  circum- 
stances. The  occasion  which  gives  rise  to 
them,  the  relative  position  of  the  parties,  and 
their  obvious  design  as  to  the  objects  to  be 
accomplished,  must  be  loolced  at,  in  order  to 
arrive  at  their  true  meaning,  and  to  enable 
the  court  to  carry  out  their  intention,  if  law- 
ful" The  same  principle  is  recognized  in 
Tennessee  &  C.  R.  Co.  v.  East  Alabama  Ry. 
Co.,  73  Ala.  426;  Williams  v.  Glover,  66  Ala. 
189.  Applying  these  rules  of  interpretation, 
our  conclusion  is  that  when  the  agreement  of 
July,  1885,  was  made,  the  parties  had  in 
view  a  continuation  of  such  use  of  the  tracks 
as  was  then  in  operation,  and  for  which  rails 
of  30  pounds'  weight  were  suitable,  and 
that  there  was  no  concurrence  of  mind  as  to 
the  contingency  that  if  the  interest  of  both 
parties  subsequently  required  the  substitu- 
tion of  engines  for  mere  horse  power,  which 
would  necessitate  more  than  a  quadrupling 
of  expense  in  constructing  and  Iceeping  in 
repair  the  traclcs,  the  compensation,  notwith- 
standing, should  remain  the  same.  This 
view  neither  adds  to  nor  varies  the  written 
agreement,  and  accords  with  equity  and  good 
conscience.  The  mayor  and  board  of  alder- 
men of  Birmingham  granted  to  the  Elyton 
Land  Company  the  right  to  construct  its 
double  track:  upon  consideration  that  the  lat- 
ter "agreed  that,  If  any  other  street-railroad 
company  should  desire  the  use  of  the  for- 
mer's traclcs  on  First  avenue  between  Nine- 
teenth and  Twenty-Second  streets,  such  user 
shall  be  granted  upon  the  payment  of  a  just, 
fair,  and  usual  compensation,"  etc.  We  find 
nothing  in  the  facts  of  the  case  to  exclude 
the  respondents  from  the  benefit  of  this  pro- 


vision, and  complainant's  bUl  seems  to  con- 
cede the  right  upon  the  payment  of  such 
compensation.  In  their  brief,  appellees  do 
not  question  the  equity  of  complainant's  bill; 
the  whole  controversy  on  their  part  being 
rested  upon  a  right  growing  out  of  the  con- 
tract between  the  Elyton  Land  Company  and 
the  Birmingham  Street-Rallway  Company. 
Thornton  v.  Railroad  Co.,  84  Ala.  109,  4 
South.  197;  Cooper  v.  Raih-oad  Co.,  85  Ala. 
106,  4  South.  689;  South  &  N.  A.  R.  Co. 
V.  Highland  Ave.  &  B.  R.  Co.,  98  Ala.  400, 
13  South.  682;  1  High,  InJ.  §  608.  We  are 
of  opinion  the  court  has  no  power  to  fix  the 
rate  of  compensation  to  be  paid  in  the  fu- 
ture. That  must  be  determined  by  the  agree- 
ment of  the  parties.  It  may,  however,  as- 
certain and  decree  payment  for  past  uses, 
and  enforce  payment,  if  it  becomes  neces- 
sary to  do  so,  by  its  restraining  power,— a 
power  which,  under  the  facts  of  the  case, 
should  not  be  exercised  unless  it  becomes 
necessary  in  order  to  enforce  its  own  decree. 
The  decree  of  the  chancery  court  is  reversed 
and  annulled,  and  it  is  ordered  and  decreed 
that  complainant  Is  entitled  to  relief.  The 
register  will  hold  a  reference  according  to 
the  rules  of  the  court,  and  ascertain  and  re- 
port what  compensation  should  be  paid  to 
complainant  according  to  the  principles  of 
law  declared  hi  the  opinion.  It  is  decreed 
that  cross  complainants  are  not  entitled  to 
relief  under  their  cross  bill,  and,  as  a  cross 
bill  for  afi^mative  relief,  the  same  is  dis- 
missed out  of  court  Reversed,  rendered,  and 
remanded* 


017  Ala.  64S) 

SANDERS  V.  COURT  OF  OOM'RS  OP 

ELMORE  OOUNTY.i 

(Supreme  Court  of  Alabama.     May  11,  1896.) 

Statutb  — •  TitLB  —  Fine  akd  Forveiturb  Fond. 

Provisions  of  Act  Feb.  18»  1895  (Acts 
1894-95,  p.  781),  for  appropriation  from-  general 
ifund  of  the  county  to  the  fine  and  forfeiture 
fund,  which  is  separate  and  distinct  from  the 
general  fund,  and  not  under  control  of  the 
commissioners'  court,  is  not  within  the  title, 
"An  act  to  regulate  the  fine  and  forfeiture 
fund"  of  the  county. 

Appeal  from  circuit  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Petition  by  J.  M.  Sanders  for  mandamus  to 
the  court  of  county  commissioners  of  El- 
more county.  Writ  denied,  and  petitioner  ap- 
peals.   Affirmed. 

Francis  6.  CafiTey,  W.  Lull,  R.  S.  Teague» 
Massey  Wilson,  and  Wm.  L.  Martin,  for  ap- 
pellant.   J.  M.  Fitzpatrick,  for  appellee. 

COLEMAN,  J.  J.  M.  Sanders,  being  the 
owner  and  holder  of  a  valid  registered  claim 
against  the  fine  and  forfeiture  fund  of  Elmore 
county,  applied  to  the  treasurer  of  said  county 
for  payment.  The  treasurer  refused  payment 
upon  the  ground  that  there  were  no  funds  sub- 


1  Rehearing  denied  June  15,  1898* 
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Ject  to  the  payment  of  claims  against  the  fine 
and  forfeiture  fund.  He  then  applied  to  the 
court  of  county  commissioners  to  make  an  ap- 
propriation from  the  general  fund  of  the  coun- 
ty to  the  fine  and  forfeiture  fund,  in  accordance 
with  the  act  of  the  legislature  adopted  and 
approved  February  18,  1895  (Acts  1894-95,  p. 
731).  The  court  of  county  commissioners  re- 
fused to  make  said  appropriation,  upon  the 
ground  that  said  act  was  unconstitutional  and 
void.  Thereupon  he  filed  his  petition  before 
the  circuit  court  judge  of  said  Judicial  cir- 
cuit, and  prayed  that  a  writ  of  mandamus  be 
awarded  to  compel  said  commissioners*  court 
to  make  said  appropriation  provided  by  said 
act  The  court  sustained  a  demurrer  to  the 
petition,  which  challenged  the  constitution- 
ality of  the  act.  From  this  Judgment  the  ap- 
peal is  prosecuted  in  this  court 

The  constitutionality  is  questioned  upon 
several  grounds,  the  principal  one  being  that 
it  violates  section  2,  art  4,  which  declares 
that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title, 
except,"  etc.  The  act  under  consideration  is 
entitled  "An  act  to  regulate  the  fine  and  for- 
feiture fund  of  Ehnore  county,  and  to  bet- 
ter provide  for  the  payment  of  claims  against 
the  same."  By  the  first  section  of  the  statute 
It  is  enacted  that  "the  commissioners'  court 
of  Elmore  county  be  and  they  are  hereby  au- 
thorized and  required  at  their  first  regular 
meeting  after  the  passage  of  this  act,  to  ap- 
propriate out  of  the  general  fund  of  said  coun- 
ty of  Elmore  the  sum  of  six  hundred  dollars 
for  the  first  year,  and  annually  thereafter 
four  hundred  dollars,"  etc.  The  foregoing 
section  of  the  constitution  has  been  construed 
often  by  this  court,  and  its  general  meaning 
is  well  understood.  Difficulties  in  the  ap- 
plication of  the  construction  continue  to  arise. 
The  case  of  Ballentyne  v,  Wickersham,  75 
Ala.  533,  is  recognhsed  as  the  leading  case  in 
this  state,  and  the  construction  there  given 
the  constitutional  provision  has  exerted  a  con- 
trolling influence  upon  all  subsequent  deci- 
sions arising  under  said  section.  The  au- 
thorities are  extensively  cited  in  Code  1896, 
p.  71.  The  constitutional  provision  requires 
that  the  title  shall  contain  but  one  subject. 
The  title  of  "An  act  to  regulate  the  fine  and 
forfeiture  fund  of  Elmore  county"  is  broad, 
and  of  Itself  would  be  sufficiently  compre- 
hensive to  embrace  provisions  regulating  pri- 
ority of  payments  of  claims  against  it,  the 
collection  of  claims  due  the  fund,  and  how 
and  what  payments  should  be  made,  and 
whatsoever  properly  pertained  to  the  fine  and 
forfeiture  fund  of  the  county.  The  further 
provision  of  the  title  to  the  act,  "and  to  bet- 
ter provide  for  the  payment  of  claims  against 
the  same,"  must  be  regarded  as  a  mere  sub- 
title, and  included  in  the  general  term  "to 
regulate  the  fine  and  forfeiture  fund  of  El- 
more county."  Eliminating  from  the  title  the 
words  "to  better  provide  for  the  payment 
of  claims  against  the  same,"  the  title  would 
be  "an  act  to  regulate  the  fine  and  forfeiture 


fund  of  Elmore  county.'*  In  ascertaining 
the  extent  and  scope  of  this  title,  it  becomes 
necessary  to  determine  what  constitutes  the 
fine  and  forfeiture  fund  of  a  county. 

In  the  case  of  Brown  v.  Parrls,  93  Ala.  314, 
9  South.  603,  It  was  said:  "The  fund  desig- 
nated in  the  statutes  as  'the  fine  and  for- 
feiture fund'  is  composed  of  fines  and  for- 
feitures arising  in  criminal  prosecutions,  or 
penalties  for  contempt  of  court,  and  pri- 
marily belongs  to  the  state.  It  is  a  special 
fund  set  apart  and  devoted  by  law  to  a  spe- 
cial use,>-payment  of  the  fees  of  state  wit- 
nesses, and  of  officers  of  the  court  accruing 
in  criminal  cases  in  specified  contingencies. 
Code  1886,  §|  4887,  4889,  4895.  The  court 
of  county  commissioners  has  no  control  over 
the  fines  and  forfeitures,  or  power  to  dispose 
of  the  fund,  though  placed  in  the  custody  of 
the  county  treasurer  for  convenient  disburse- 
ment pursuant  to  law.  Section  4458,  Code 
1876  (section  4894,  Code  188^,  which  de- 
clares, *all  fines  go  to  the  county  in  which 
the  indictment  was  found  or  the  prosecution 
commenced,  unless  otherwise  expressly  pro- 
vided, and  Judgment  therefor  must  be  en- 
tered in  the  name  of  the  state  for  the  use  of 
the  i>artlcular  county,'  does  not  operate  to 
constitute  the  fines  a  county  fund,  or  to  con- 
fer on  the  county  commissioners  aijiy  control 
of  them.  The  control  and  disposition  of  the 
fund  still  resides  in  the  general  assembly, 
who  has  power  to  direct  what  claims  shall  be 
paid  out  of  it,  the  preferences  and  conditions 
of  payment,  which  may  be  changed  or  modi- 
fied at  pleasure;  in  short,  the  fines  and  for- 
feitures constitute  a  state  fund.  Sessions  v. 
Boykin,  78  Ala.  328;  Palmer  v.  Fitts,  51  Ala. 
489."  The  recent  case  of  Jackson  Co.  v.  Der- 
rick (Ala.)  23  South.  193,  which  qualifies  the 
foregoing  opinion  in  so  far  as  it  holds  that  the 
fine  and  forfeiture  fund  is  a  "state  fund," 
in  no  way  militates  against  the  rule  that  un- 
der present  legislation  it  constitutes  a  sep- 
arate fund,  totally  distinct  from  the  general 
fund,  and  one  over  which  the  commissioners* 
court  has  no  controL 

No  reasonable  construction  of  the  title  of  an 
act  to  regulate  the  fine  and  forfeiture  fund 
would  admit  of  the  conclusion  that  such  a 
title  contemplated  an  appropriation  of  the 
general  funds  of  a  county  (raised  by  taxation 
of  property,  and  licenses,  and  intrusted  by 
law  to  the  control  of  the  court  of  county  com- 
missioners) for  county  purposes.  We  would 
not  be  understood  as  intimating  that  the  legis- 
lature is  without  authority  to  make  such 
claims  a  charge  upon  the  general  fund  of  the 
county;  but  we  do  hold,  in  view  of  existing 
statutes,  that  such  a  charge  cannot  be  made 
under  the  title  of  "An  act  to  regulate  the  fine 
and  forfeiture  fund."  Such  a  construction 
would  be  a  palpable  violation  of  the  consti- 
tution. We  know  nothing  of  the  causes 
which  led  to  the  adoption  of  the  act  under 
consideration,  but  it  is  a  fact  that  In  many 
instances  claims  to  large  amounts  against 
the  fine  and  forfeiture  fund  have  been  pur- 
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chased  at  mere  nominal  prices,  and  the  hold- 
ers subsequently,  by  special  legislation  of  the 
character  under  consideration,  have  realized 
the  full -face  value  of  their  claims,— a  special 
benefit,  and  not  one  for  the  public  generally. 
The  judgment  of  the  circuit  court  is  free  from 
error.    Affirmed. 

(117  Ala.  669) 

PIERCE  ▼.  COURT  OF  COM'RS  OF 
ELMORE  COUNTY.i 
(Supreme  Court  of  Alabama.     May  13,  1808.) 

Statuths— Title — Constitutional  Law. 

Act  Jan.  30,  1897,  providing  for  the  regu- 
lation of  the  fine  and  forfeiture  fund  of  a 
county,  and  for  the  payment  of  claims  against 
.such  fund  by  appropriation  from  the  general 
fund  to  such  fund.  Is  unconstitutional,  as  vio- 
lating Const,  art  4,  §  2,  providing  that  each 
law  shall  contain  but  one  subject,  to  be  clearly 
expressed  in  the  title;  as  the  fine  and  forfeiture 
fund  and  the  claims  against  it  are  Wholly  dis- 
tinct from  the  general  fund  of  the  county. 

Appeal  from  circuit  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Petition  by  J.  J.  Pierce  for  mandamus  to 
the  court  of  county  commissioners  of  Elmore 
county.  Writ  denied,  and  petitioner  appeals. 
Affirmed. 

J.  J.  Pierce,  being  the  owner  and  holder 
of  valid  registei^  claims  against  the  fine 
and  forfeiture  fund  of  Elmore  county,  ap- 
plied to  the  treasurer  of  said  county  for  pay- 
ment. This  application  was  made  in  all  re- 
spects in  accordance  with  the  provisions  of 
the  act  of  the  general  assembly  of  Alabama 
approved  January  30,  1897  (Acts  189&-97,  p. 
471).  The  treasurer  of  the  county  refused 
payment  upon  the  ground  that  the  county 
commissioners  had  not  made  the  appropria- 
tion provided  for  by  said  act,  and  upoi^  the 
further  ground  that  he  had  no  fu^ds  In  his 
hands  subject  to  the  payment  of  the  claims 
against  the  fine  and  forfeiture  fund.  There- 
upon Pierce  applied  to  the  court  of  county 
commissioners  to  make  the  appropriation 
from  the  general  fund  of  the  county  to  the 
fine  and  forfeiture  fund,  in  accordance  with 
the  act  of  the  general  assembly  approved 
January  30,  1897  (Acts  1896-97,  p.  471).  The 
court  of  county  commissioners  refused  to 
make  said  appropriation,  upon  the  ground 
that  said  act  was  unconstitutional  and  void. 
Thereupon  Pierce  filed  his  petition  before 
the  circuit  court  judge  of  the  Fifth  judicial 
circuit,  praying  that  a  writ  of  mandamus  be 
awarded  to  compel  the  commissioners'  court 
of  said  county  to  make  the  appropriation 
provided  for  by  said  act  This  petition  was 
demurred  to,  upon  the  ground  that  the  act 
was  unconstitutional,  the  principal  ground  of 
demurrer  being  that  it  violated  section  2  of 
article  4  of  the  constitution,  which  declares 
tliat  each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title. 
This  demurrer  was  sustained,  and,  the  pe- 
titioner declining  to  plead  further,  the  appll- 

1  Rehearing  denied  June  15,  1898. 


cation  was  dismissed.  From  this  Judgment 
the  petitioner  appeals,  and  assigns  as  error 
the  sustaining  of  the  demurrer  to  the  peti- 
tion. 

Francis  6.  Caffey,  for  appellant  J.  M. 
Fitzpatrlck,  for  appellee. 

COLEMAN,  J.  In  the  case  of  Sanders  ▼. 
Court  of  Com'rs,  23  South.  788,  we  held  that 
the  act  of  February  18,  1895  (Acts  1894-85, 
p.  731),  was  unconstitutional  and  void,  as 
contravening  section  2  of  article  4  of  the  con- 
stitution. It  follows  as  an  obvious  conse- 
quence from  that  decision  that  the  act  of 
1896-97  (page  471),  under  which  the  present 
proceedings  were  Instituted,  is  also  uncon- 
stitutional and  void,  as  contravening  that 
part  of  the  same  section  of  the  constitution 
which  declares  that  ''each  law  shall  contain 
but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.'*  As  was  held  in  the  opin- 
ion in  that  case,  under  existing  statutes  the 
fine  and  forfeiture  fund  and  claims  against 
it  are  subjects  wholly  separate  and  distinct 
from  the  general  fund  of  &  county,  and  that 
"no  reasonable  construction  of  the  title  of  an 
act  to  regulate  the  fine  and  forfeiture  fund 
would  admit  of  the  conclusion  that  such  a 
title  contemplated  an  appropriation  of  the 
general  funds  of  a  county,'*  etc.  Upon  the 
authority  of  that  case,  the  present  case  must 
be  afilrmed.    Affirmed. 


(UO  Ala.  4S> 
HARRISON  V.  LOUISVILLB  &  N.  R.  CO. 
(Supreme  Court  of  Alabama.    June  16,  1898.) 

Qarnishmekt  —  Propbrtt  Bubjbct  —  Waobs  of 
Emplotb. 
Where  an  employer  arranged  with  a  mer- 
chant (the  employ^  consenting)  to  withhoid 
from  his  future  earnings  each  month  enough 
to  cover  the  amount  due  for  provisions  fur- 
nished him,  not  to  exceed  a  specified  sum  in 
any  one  month,  such  amount  in  the  hands  of 
the  employer  is  not  the  subject  of  garnishment 
by  third  persons. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Suit  by  George  B.  Harrison  against  the 
Louisville  &  Nashville  Railroad  Company, 
in  garnishment  From  a  judgment  in  favor 
of  the  garnishee,  plaintiff  appeals.    Affirmed. 

The  appellant,  George  E.  Harrison,  brought 
suit  against  John  Pugh  to  recover  an  amount 
due  upon  a  note.  An  ancillary  writ  of  gar- 
nishment was  sued  out,  and  was  served  up- 
on the  Louisville  &  Nashville  Railroad  0>m- 
pany.  In  answer  to  the  writ  the  garnishee 
admitted  an  indebtedness  of  $4.29  to  the  de- 
fendant The  plaintiff  instituted  a  contest 
of  this  answer.  The  facts  disclosed  thereon 
are  sufficiently  stated  In  the  opinion.  Upon 
the  hearing  of  the  contest  the  court  render- 
ed judgment  In  favor  of  the  garnishee,  dis- 
charging it,  and  ordering  that  it  recover  the 
costs  In  the  suit  From  this  judgment  the 
plaintiff  appeals,  and  assigns  the  rendition 
thereof  as  error. 
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Vassar  L.  Allen,  for  appellant  Thos.  G. 
Jones,  for  appellee. 

BRIGKELL,  0.  J.  In  a  contest  of  the  an- 
swer of  a  garnishee,  admitting  an  indebted- 
ness of  $4.29,  it  appeared,  from  an  agreed 
statement  of  facts  and  other  testimony  in 
the  case,  that  at  the  time  of  the  service  of 
the  writ,  May  28,  1895,  the  defendant  was  in 
the  employ  of  the  garnishee,  the  Louisville 
&  Nashville  Railroad  Company  as  a  switch- 
man, and  continued  in  its  service  until  June 
30,  1S95,  earning  during  that  period  the  sum 
of  $29.29,  which  wtfs  payable  on  the  14th  of 
the  next  month.  On  June  30,  1895,  while 
still  in  the  employ  of  garnishee,  the  defend- 
ant bought  from  the  Birmingham  Mercantile 
Company  gooda  to  the  amount  of  $25,  which 
sum  garnishee  withheld  from  tne  wages 
earned  by  defendant  during  the  above  pe- 
riod, and  paid  to  the  Birmingham  Mercantile 
Company  on  July  14,  1895,  the  regular  pay 
day  for  the  wages  thus  earned.  Previous  to 
the  service  of  the  writ  of  garnishment  the 
garnishee  had  made  an  arrangement  with 
the  Birmingham  Mercantile  Company  by 
which  it  was  agreed  that  in  the  event  any 
of  the  switchmen  or  brakemen  employed  by 
the  garnishee  should,  during  any  month 
while  in  its  employment,  purchase  goods 
and  provisions  from  said  company,  the  gar- 
nishee would  withhold  from  the  earnings  of 
said  employ^  during  said  month,  and  pay  to 
said  cohipany  on  the  regular  pay  day,  the 
amount  due  for  the  goods  so  purchased,  not 
exceeding  $25  per  month,  provided  the  em- 
ploy£  had  earned  that  amount,  which  agree- 
ment, which  was  in  force  during  the  whole 
of  the  year  1895,  and  up  to  the  time  of  the 
trial,  was  to  continue  in  force  until  further 
notice  from  the  garnishee.  The  defendant 
liad  knowledge  of  this  agreement,  and  had 
ratified  its  terms,  previous  to  the  sumg  out 
of  the  garnishment  in  this  case.  With  re- 
spect to  those  of  the  employes  of  the  gar- 
nishee who  ratified  this  agreement,  its  prac- 
tical as  well  as  legal  effect  was  that  of  an 
order  on  the  garnishee,  accepted  by  it,  to  pay 
to  the  mercantile  company,  on  the  regular 
pay  day,  out  of  the  future  wages  to  be  eam- 
»'d  by  them,  the  amount  of  the  account  due 
said  company  for  provisions  advanced  dur- 
ing the  preceding  month,  not  exceeding  $25. 
It  would  authorize  the  mercantile  company 
to  maintain  an  action  against,  the  garnishee 
for  the  recovery  of  the  amount  due  on  an 
account  thus  incurred  by  the  employ^  while 
the  agreement  was  in  force,  and  would  pre- 
clude any  recovery  by  the  employ^,  in  an 
action  of  debt  or  Indebitatus  assumpsit 
against  the  garnishee,  of  the  wages  earned 
by  him,  except  such  as  exceeded  the  sum  of 
$25,  or  the  amount  of  said  account  As  to 
each  of  the  employes  who  dealt  with  the 


mercantile  company  with  knowledge  of  the 
agreement,  and  acquiescence  in  its  terms,  it 
operated  as  an  assignment  each  month  to 
said  company,  made  while  in  the  employ  of 
the  garnishee,  of  the  future  wages  to  be 
earned  by  bim  during  the  month,  to  the 
amount  of  $25,  in  consideration  of  the  ad- 
vances to  be  made  to  him  by  the  assignee. 
Such  assignment  of  wages  to  be  earned  In 
the  future  under  an  actual  employment  sub- 
sisting at  the  time  of  the  assignment,  when 
made  in  good  faith  and  for  a  valid  consid- 
eration, has  universally  been  held  to  be  valid, 
not  only  for  the  security  and  payment  of  a 
present  indebtedness,  but  for  such  advances 
as  the  assignor  may  Qnd  it  necessary  to  ob- 
tain, although  his  wages  per  month  may 
vary,  and  he  may  be  liable  to  removal  at  any 
time.  Wellborn  v.  Buck  (Ala.)  21  South.  786; 
2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1081.  The 
good  faith  of  the  parties  to  the  agreement  in 
making  the  same,  or  of  the  defendant  In 
ratifying  it  and  acquiescing  in  its  terms,  or 
of  the  mercantile  company  in  furnishing  the 
provisions  to  the  defendant,  is  not  impeached 
by  any  evidence  in  the  record.  The  mer- 
cantile company  is  not  shown  to  have  had 
any  notice  of  the  garnishment  at  the  time  It 
furnished  the  goods;  Snd  no  duty  devolved 
upon  the  garnishee  to  give  it  such  notice,  or 
to  discontinue  the  operation  of  the  agree- 
ment, as  to  this  defendant,  because  of  the 
garnishment.  What  would  have  been  the 
effect  on  the  question  presented  if  such  no- 
tice had  been  given,  we  do  not  now  consider. 
Treating  the  agreement  as,  in  effect,  a  valid 
assignment  of  the  defendant's  wages,  the 
principle  involved  in  the  question  presented 
by  the  appeal  does  not  differ  from  that  con- 
sidered and  determined  at  the  last  term  in 
the  case  of  Wellborn  ▼.  Buck,  supra,  in  which 
it  was  held  that  in  a  garnishment  proceeding, 
in  which  the  garnishee  had  suggested  a  third 
person  as  a  claimant  of  the  wages  admitted 
to  have  been  earned  by  th.e  defendant,  the 
daim  was  sustained  by  proof  that  prior  to  the 
service  of  the  garnishment  writ  the  gar- 
nishee had  accepted  an  order  given  by  the 
defendant,  while  in  its  employ,  authorizing 
it  to  pay  to  claimant,  out  of  the  future 
wages  to  be  earned,  a  sum  not  exceeding  a 
certain  amount,  which  order  had  been  given 
in  consideration  of  advances  to  be  made  to 
the  defendant  by  the  claimant.  The  agree- 
ment in  this  case  vested  in  the  mercantile 
company  the  right  to  $25  of  the  wages  earn- 
ed by  the  defendant,  and  the  lien  of  the  gar- 
nishment, created  by  Its  service,  did  not, 
therefore,  attach  to  any  except  the  excess  of 
said  wages  over  and  above  that  amount; 
and,  this  sum  having  been  paid  into  court, 
the  garnishee  was  properly  discharged,  and 
judgment  for  the  costs  was  properly  render- 
ed against  the  plaintiff.    Affirmed. 


Digitized  by 


Google 


792 


23  SOUTHERN  REPORTER. 


(Ala. 


(117  Ala.  32) 

NICHOLSON  T.  STATE. 
fSnpreme  Court  of  Alabama.     June  14,  189S.) 
HoifioiDB— Instrugtions  — Reasonablb  Doubt. 

1.  In  a  prosecution  for  murder,  where  there 
was  evidence  tending  to  show  that  deceased 
was  killed  by  B.  and  N.,  and  that  defendant 
had  no  connection  with  the  offense  except  to 
put  deceased  oat  of  the  room  where  a  dance 
was  going  on,  because  of  his  threatening  trou- 
ble, immediately  before  the  shooting  occurred, 
it  was  error  to  refuse  to  instruct  that  the  jury 
must  acquit  if  they  believe  from  all  the  evi- 
dence that  B.  and  N.  shot  and  killed  deceased, 
and  that  defendant  only  tried  to  keep  peace. 

2.  An  instruction  that  **if  the  jury  have  rea- 
sonable doubt,  growing  out  of  all  the  evidence, 
*or  any  part  thereof,*  as  to  defendant's  guilt," 
they  should  acquit,  was  properly  refused  as  mis- 
leading. 

Appeal  from  circuit  court,  Cherokee  coun- 
ty; J.  A.  Bilbro,  Judge. 

John  Nicholson  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed. 

The  appellant  was  indicted  and  tried  for 
murder  in  the  second  degree,  in  killing  Clar- 
ence McConnell,  by  shooting  him  with  a 
gun,  was  convicted  of  manslaughter  in  the 
first  degree,  and  sentenced  to  the  peniten- 
tiary for  two  years.  The  evidence  for  the 
state  tended  to  show  that  the  killing  occur- 
red at  a  dance;  that  the  defendant  was 
managing  the  dance,  and  the  deceased  went 
up  to  him,  and  asked  him  to  have  played  a 
certain  dance;  that  the  second  or  tmrd  time 
the  deceased  went  to  the  defendant  there 
was  an  interchange  of  sharp  words,  and  the 
deceased  went  out  of  the  house,  and  was 
soon  foUowed  by  the  defendant;  and  that, 
when  out  of  the  house,  the  defendant  shot 
the  deceased.  The  tendency  of  the  evidence 
for  the  defendant  Was  that  he  did  not  shoot 
the  deceased  at  all,  but  that  the  deceased 
was  shot  by  Ed  Batty  and  Charley  Nichol- 
son. It  is  not  deemed  necessary  to  set  out 
all  of  the  facts  .of  the  case  in  detail,  nor 
the  facts  pertaining  to  the  rulings  of  the 
court  upon  the  evidence  to  which  exceptions 
were  reserved.  Upon  the  introduction  of  all 
the  evidence,  the  court,  at  the  request  of 
the  state,  gave  to  the  Jury  the  following 
written  charges:  (1)  **The  court  charges  the 
jury  that,  if  the  defendant  fled  from  the  con- 
sciousness of  guilt,  this  may  be  considered 
by  the  jury,  in  connection  with  all  other 
evidence,  as  circumstance  tending  to  show 
guilt"  (2)  "The  court  charges  the  jury  if 
the  defendant,  by  his  presence  or  acts,  aided 
or  abetted  In  the  unlawful  killing  of  McCon- 
nell, he  would  be  just  as  guilty  as  if  he  had 
killed  him  himself."  (3)  "The  court  charges 
the  jury  if  the  jury  believe  beyond  all  rea^ 
sonable  doubt  from  the  evidence  that  within 
this  county,  and  within  twelve  months  before 
the  finding  of  this  indictment  in  this  case,  de- 
fendant killed  Clarence  McConnell,  or  aided 
and  abetted  those  who  did,  then  defendant 
is  guilty  of  some  degree  of  homicide."  To 
the  giving  of  each  of  these  charges  the  de- 


fendant separately  excepted,  and  also  sep- 
arately excepted  to  the  court's  refusal  to 
give  each  of  the  charges  requested  by  him: 
(1)  "The  court  charges  the  jury  that  if  there 
is  such  a  conflict  in  the  testimony,  that  the 
jury  cannot  reconcile  it,  then  the  jury  must 
find  the  defendant  not  guilty."  (2)  'The 
court  charges  the  jury  that  if  the  jury  be- 
lieve from  all  the  evidence  that  Ed  Batty 
and  Charley  Nicholson  shot  and  killed  Stude 
[Clarence]  McConnell,  and  that  defendant  did 
no  more  than  try  to  keep  peace,  the  night 
of  the  shooting,  then  the  defendant  is  not 
guilty,  and  the  jury  ought  to  acquit  the  de- 
fendant" (3)  "The  mere  fact,  if  it  be  a  fact 
that  defendant  put  deceased  out  of  the  house, 
if  they  should  so  find  without  more,  is  not 
sufficient  to  constitute  defendant  an  acc(Hn- 
pllce."  (5)  "If  the  jury  have  reasonable 
doubt,  growing  out  of  all  evidence  or  any 
part  thereof,  as  to  defendant's  guilt,  then  the 
jury  cannot  convict  the  defendant"  (6) 
"The  court  charges  the  jury  that  there  is  no 
evidence  in  this  case  that  there  was  a  blind 
tiger  down  in  the  woods  near  the  house." 
(7)  "The  court  charges  the  jury  that  the 
fact  that  Charley  Nicholson  and  Ed  Batty 
are  not  here  is  no  evidence  that  this  defend- 
ant is  guilty." 

H.  W.  Carden,  for  appellant  Wm.  0. 
Fitts,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  There  was  evidence  ad- 
duced which  tended  to  show  that  Ed  Batty 
and  Charley  Nicholson  shot  and  killed  the 
deceased.  The  theory  of  the  state  was  that 
even  if  this  were  so,  the  defendant  was  yet 
guilty,  for  that  he  aided  and  abetted  in  the 
homicide;  and  there  was  evidence  from 
which  it  might  have  been  so  inferred.  But, 
on  the  other  hand,  there  was  testimony  for 
the  defendant  which  tended  to  show  that  he 
had  no  connection  with  the  offense,  and  that 
all  he  did  on  the  occasion  of  its  commission 
was  to  put  the  deceased  out  of  the  room 
where  a  dance  was  going  on,  and  where  the 
deceased  was  endeavoring  and  threatening 
to  make  serious  trouble,  inmiediately  before 
the  shooting  occurred.  On  this  state  of 
case,  the  second  charge  refused  to  defendant 
was  clearly  not  abstract  It  was  as  follows: 
"The  court  charges  the  Jury  that  if  the  jury 
believe  from  all  [the]  evidence  that  Ed  Batty 
and  Charley  Nicholson  shot  and  killed  Stude 
[Clarence]  McConnell,  and  that  defendant 
did  no  more  than  try  to  keep  peace,  the  night 
of  the  shooting,  then  the  defendant  is  not 
guilty,  and  the  jury  ought  to  acquit  the  de- 
fendant" And  we  are  unable  to  conceive 
why  it  was  not  given.    Its  refusal  was  error. 

Charge  5  requested  for  defendant  might 
have  misled  the  jury  to  the  conclusion  that 
if  they  had  a  reasonable  doubt  of  defend- 
ant's guilt  growing  out  of  a  certain  part  of 
the  evidence,  they  should  acquit  him,  even 
though  such  doubt  were  dissipated  by  other 
evidence,  or  did  not  exist  upon  a  considera- 
tion of  the  whole  evidence.      ^     ........ 
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The  remaining  charges  refused  to  the  de- 
fendant are  manifestly  bad;  some  of  them 
inherently  and  affirmatively,  others  as  be- 
ing abstract,  and  others  as  being  argumenta- 
tive. The  court  committed  no  error  in  its 
action  upon  the  charges  requested  by  the 
prosecution. 

As  the  matter  is  presented  in  the  bill  of 
exceptions,  we  fail  to  see  the  pertinency  of 
the  testimony  of  the  witness  Julia  Newsome 
that  she  "heard  the  defendant  say  something 
to  the  deceased,  and  deceased  replied,  'I  be 

d d  if  I  do  it'  '*    There  is  no  merit  in  the 

other  exceptions  to  the  court's  rulings  on 
the  admissibility  of  testimony.  Reversed  and 
remanded. 


(120  Ala.  61) 

LOUISVILLE  &  N.  Jl.  00.  v.  COWHERD. 

(Supreme  Coort  of  Alabama.     Jane  16,  1898.) 

Carribb8^Lo88  or  CkioDS— Kboliobmgc—Bukdbk 
OF  Proof — Instructions. 

1.  In  an  action  against  a  common  carrier, 
where  the  second  coant  sought  to  charge  him  as 
a  warehouseman,  and  the  court  gave  the  gen- 
eral charge  in  defendant's  favor  thereon,  in- 
structions which  relate  to  the  liabilities  of  a 
warehouseman  are  properly  refused. 

2.  Instructions  which  do  not  hypothesise  any 
facts  in  the  case  are  properly  refused. 

3.  In  an  action  against  a  carrier  to  recover 
for  the  loss  of  goods  received  under  a  contract 
exempting  it  from  all  liability  except  negli- 
gence, the  burden  of  proving  that  the  loss  was 
caused  without  negligence  is  on  the  c&rrier. 

4.  It  is  not  error  to  refuse  instructions  sub- 
stantially covered  bv  those  already  given. 

5.  Instructions  liable  to  mislead  the  jury  are 
properly  refused. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  B.  T.  Cowherd  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  for  the  loss  of  goods  by  a  flre. 
From  a  judgment  for  plalntift,  defendant  ap- 
peals.   Affirmed. 

This  was  an  action  brought  by  the  appellee 
against  the  appellant.  The  purpose  of  the 
suit  and  the  facts  of  the  case  are  sufficiently 
stated  in  the  opinion.  Upon  the  introduction 
of  all  the  evidence,  the  court,  at  the  request 
of  the  plaintiff,  gave  to  the  Jury  the  following 
written  charges:  (1)  "The  burden  of  proof 
in  this  case  is  on  the  defendant"  (2)  "In 
weighing  the  testimony  of  witnesses,  the 
Jury  have  the  right  to  consider  their  manner 
on  the  stand,  and  their  opportunities  of  know- 
ing what  they  are  testifying  about"  (3)  "I 
charge  the  Jury  that,  If  you  believe  the  evi- 
dence, you  must  find  a  verdict  for  plaintiff 
for  the  reasonable  market  value  of  the  goods 
shipped,  at  Lebanon,  Kentucky,  at  the  tim^ 
of  shipment,  unless  the  evidence  reasonably 
satisfied  the  jury  that  the  fire  was  not  caused 
by  the  negligence  of  defendant"  (4)  "If  the 
Jury  are  not  reasonably  satisfied  from  the 
evidence  that  the  goods  were  not  destroyed 
by  reason  of  any  negligence  of  defendant, 
then  it  is  the  duty  of  the  jury  to  find  a  ver- 
dict for  plaintiff  for  the  reasonable  market 


value  of  the  goods  shipped,  at  the  time  and 
place  of  shipment"  To  the  giving  of  each  of 
these  charges  the  defendant  separately  ex- 
cepted, and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  it:  (1)  "I  charge  you, 
gentlemen  of  the  jury,  if  you  believe  the  evi- 
dence, that  there  was  a  legal  and  valuable 
consideration  moving  from  the  defendant  to 
the  plaintiff  for  the  release  executed  by  plain- 
tiff to  defendant,  whereby  defendant  was 
released  from  all  damages  for  loss  of  said 
goods  by  flre."  (2)  "If  the  jury  believe  the 
evidence,  they  must  find  a  verdict  for  the 
defendant"  (3)  "If  the  Jury  believe  the  evi- 
dence, they  must  find  a  verdict  for  the  de- 
fendant under  the  first  count  of  the  com- 
plaint" (5)  "If  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff  knew  that  his  goods 
were  in  defendant's  depot  at  Gadsden  two 
days  before  the  fire,  then  defendant  was  a 
warehouseman."  (6)  "I  charge  you  that  If 
you  believe  from  the  evidence  that  the  plain- 
tiff, in  person,  shipped  the  goods  from  Leba- 
non, Kentucky,  on  the  27th  of  June,  1895,  to 
himself,  at  Gadsden,  Alabama,  and  that  they 
arrived  at  Gadsden  on  the  2d  day  of  July, 
1896,  and  you  further  believe  from  the  evi- 
dence that  the  plaintiff  knew  about  the  time 
it  would  take  for  said  goods  to  arrive  at 
Gadsden,  and  that  he  did  not  inquire  at  the 
depot  at  Gadsden  for  said  goods  until  after 
the  fire,  then  the  defendant  was  a  warehouse- 
man." (8)  "I  charge  you,  if  you  believe  the 
evidence,  that  there  was  a  legal  and  valuable 
consideration  moving  from  the  defendant  to 
the  plaintiff  for  the  execution  by  plaintiff  of 
the  release  whereby  defendant  was  released 
from  liability  for  damages  to  plaintiff  for  the 
loss  of  said  goods  by  flre.  And  I  further 
charge  you,  if  you  believe  the  evidence,  that 
the  failure  upon  the  part  of  defendant  to  give 
notice  to  plaintiff  of  the  arrival  of  said  goods 
at  Gadsden,  if  you  believe  from  the  evidence 
that  such  notice  was  not  given,  did  not  con- 
tribute proximately  to  the  loss  of  said  goods. 
If  you  further  believe  from  the  evidence  that 
defendant's  depot  was  as  good  and  as  well 
suited  and  situated  for  depot  purposes  as  are 
depots  of  other  well-regulated  railroads  at 
places  like  Gadsden,  and  that  defendant  kept 
a  competent  watchman  at  said  depot  in  the 
daytime  and  the  nighttime,  and  that  there 
was  no  flre  put  in  or  left  in  said  depot  by 
defendant,  and  that  there  was  no  explosive 
substance  in  said  depot,  and  that  defendant 
did  all  it  could  to  put  out  said  flre  so  soon  as 
it  was  discovered  by  defendant,  then  their 
verdict  must  be  for  the  defendant."  (9) 
"There  is  no  evidence  in  this  case  that  shows, 
or  tends  to  show,  that  tramps  set  fire  to  or 
burned  said  depot"  (10)  "I  charge  you  that 
under  the  undisputed  evidence  in  this  case 
the  plaintiff  did  release  the  defendant,  by  a 
special  contract,  from  all  damages  occasioned 
by  fire,  and  from  all  liability  for  the  loss  or 
destruction  of  his  goods  occasioned  by  flre; 
and  if  you  believe  from  the  evidence 
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plaintiffs  goods  were  destroyed  by  fire,  and 
that  the  fire  that  destroyed  plaintiff's  goods 
was  not  caused  by  negligence  on  the  part  of 
the  defendant,  you  must  find  for  the  defend- 
ant." (11)  "I  charge  you  that  the  burden 
of  proof  in  this  case  is  upon  the  plaintiff  to 
show  to  you  that  the  defendant  was  guilty 
of  negligence  which  proximately  caused  the 
loss  of  said  goods  by  fire."  (12)  "I  charge 
you  that  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  to  you  that  the  defendant  was 
guilty  of  negligence  which  caused  the  fire 
which  destroyed  plaintiff's  goods."  (18)  "If  the 
Jury  believe  from  the  evidence  that  defendant's 
depot  was  as  good  and  as  well  suited  and  situ- 
ated for  depot  purposes  as  are  depots  of  other 
well-regulated  railroads  at  places  like  Gads- 
den, and  that  defendant  kept  a  competent 
watchman  at  said  depot  in  the  daytime  and 
the  nighttime,  and  that  there  was  no  fire 
put  in  or  left  in  said  depot  by  defendant,  and 
that  there  was  no  explosive  substance  in  said 
depot,  and  that  defendant  did  all  it  could 
to  put  out  said  fire  so  soon  as  it  was  discov- 
ered by  defendant,  then  their  verdict  must  be 
for  the  defendant."  Prior  to  the  refusal  of 
the  chai'ges  requested  by  the  defendant  as 
above  set  out,  the  court  had  given,  among 
others,  the  following  written  charges  request- 
ed by  the  defendant:  (8)  "Although  the  Jury 
may  believe  from  the  evidence  that  the  de- 
fendant was  a  common  carrier  of  said  goods 
when  they  were  in  said  depot,  or  was  liable 
as  a  common  carrier  for  the  same,  yet,  if 
they  should  also  believe  from  the  evidence 
that  defendant  was  not  guilty  of  any  negli- 
gence which  caused  the  said  goods  to  be  burn- 
ed, then  their  verdict  must  be  for  the  de- 
fendant" (10)  "I  charge  you,  gentlemen  of 
the  Jury,  If  you  believe  the  evidence,  that 
there  was  a  legal  and  valuable  consideration 
moving  from  defendant  to  the  plaintiff  for  the 
release  executed  by  plaintiff  to  defendant, 
whereby  defendant  was  released  from  all 
damages  for  loss  of  said  goods  by  fire  with- 
out negligence  upon  the  part  of  defendant 
proximately  causing  said  goods  to  be  de- 
stroyed by  fire."  There  were  verdict  and 
Judgment  for  the  plaintiff,  assessing  his  dam- 
ages at  $200.  The  defendant  appeals,  and 
assigrns  as  error  the  rulings  of  the  court  upon 
the  charges  requested. 

Thos.  G.  Jones,  for  appellant.  Bowman  & 
Harsh  and  Von  L.  Thompson,  for  appellee. 

BBIGKELL,  C.  J.  Appellee  sued  to  recov- 
er damages  for  the  loss  by  fire  in  appel- 
lant's depot  at  Gadsden  of  certain  household 
goods  which  had  been  received  by  appellant 
at  Lebanon,  Ky.,  for  transportation  to  Gads- 
den. The  first  count  of  the  complaint  char- 
ges defendant  as  a  common  carrier;  and  the 
second,  as  a  warehouseman.  In  considera- 
tion of  reduced  rates,  appellee  had  entered 
into  a  special  contract,  whereby  appellant 
was  released  from  all  liability  for  damages 
-arising  from  fire  and  other  specified  causes. 


'*not  the  result  of  the  carelessness  or  negli- 
gence of  the  agents  or  employes  of  the  com- 
pany." The  goods  were  d^vered  to  appellant 
at  Lebanon  on  June  27,  1895,  consigned  to 
appellee  at  Gadsden,  and  were  destroyed  by 
fire  in  appellant's  depot  at  Gadsden  about  3 
o'clock  on  the  morning  of  July  7th.  Plain- 
tiff's evidence  tended  to  show  that  Gadsden 
was  a  town  of  more  than  2,000  Inhabitants, 
having  a  daily  mail,  and  that  he  received  no 
notice  of  any  kind  of  the  arrival  of  the  goods 
in  Gadsden,  although  he,  or  some  one  for 
him  authorized  to  receive  his  mail,  had  call- 
ed at  the  post  office  daily  for  his  mail  for 
several  days  previous  to  the  fire,  and  that  he 
did  not  know  what  length  of  time  would  be 
required  to  transport  the  goods  from  Leba- 
non to  Gadsden.  Defendant's  testimony  tend- 
ed to  show  that  on  July  8,  1895,  there  was 
deposited  in  the  post  office  at  Gadsden  a  post- 
al card  dated  July  2,  1895,  directed  to  B.  S. 
Cowherd,  instead  of  to  B.  T.  Cowherd*  noti- 
fying him  of  the  arrival  of  the  goods,  and  the 
postal  card  was  put  in  evidence  by  the  de- 
fendant; that  the  depot  was  constructed  of 
the  same  material,  and  on  the  same  general 
plan,  as  the  depots  of  other  well-regulated 
railroads  in  towns  of  like  size,  and  was  prop- 
erly located;  that  at  6  o'clock  the  evening 
preceding  the  fire  there  was  no  fire  in  the  de- 
pot, and  no  combustibles  or  explosives  of  any 
kind,  and  that  all  the  doors  and  windows 
were  tightly  fastened;  that  a  competent 
white  watchman  was  employed  to  watch  the 
depot  at  night,  whose  duties  also  required 
him  to  watch  a  bridge  200  or  300  feet  from 
the  depot,  and  900  feet  in  length,  across 
which  he  was  required  to  make  occasional 
trips;  that  when  the  depot  agent  arrived  at 
the  depot,  about  8  o'clock,  he  found  the 
watchman  there,  and  the  building  was  ffiled 
with  smoke,  but  the  fiames  had  not  yet  de- 
veloped Inside;  that  an  empty  box  car  stand- 
ing on  a  side  track  near  the  building,  the 
door  of  which  was  open,  was  burning;  and 
that  the  agent,  watchman,  citizens,  and  the 
Gadsden  fire  company  made  diligent  efforts 
to  extinguish  the  fire  and  save  the  goods  In 
the  depot,  but  failed.  This,  in  addition  to  the 
special  contract  and  the  bill  of  ladhig,  is  the 
substance  of  all  the  evidence.  At  the  re- 
quest of  the  defendant  the  trial  court  gave 
the  general  charge  in  favor  of  defendant  on 
the  second  count,  which  sought  to  charge  de- 
fendant as  a  warehouseman.  All  considera- 
tion of  defendant's  liability  in  this  respect 
was  thereby  eliminated,  and  the  only  issue 
presented  to  the  Jury  was  that  of  defend- 
ant's liability  as  a  common  carrier.  It  was 
not  error,  therefore,  to  refuse  to  give  char- 
ges 5  and  7  requested  by  defendant,  which 
relate  to  its  liability  as  a  warehouseman. 
They  were  also  properly  refused  because 
they  do  not  hypothesize  any  facts  in  evidence, 
there  being  no  testimony  tending  to  show 
that  the  goods  arrived  at  Gadsden  on  July 
2d;  the  evidence  showing-  only  that  the 
postal  card  written  to  notify  plaintiff  of  the 
Digitized  by  VjUU  V  LC 


Ala.) 


MOBBISSETT  v.  OABB. 


795 


gooOa  was  dated  on  that  day;  or  that  plain- 
tiff knew  his  goods  were  in  the  depot  two 
days  before  the  fire,  or  knew  about  the  time 
it  would  take  for  the  goods  to  arrive  at 
Gadsden.  Moreover,  it  was  not  the  duty 
of  plaintiff  to  inquire  at  the  depot  for  the 
goods,  the  failure  to  do  which  would  release 
defendant  from  all  liability  as  a  common  car- 
rier; the  evidence  showing  without  conflict 
that  Gadsden  was  a  town  of  more  than  2,- 
000  inhabitants,  having  a  daily  maiL  In 
such  cases  the  carrier  is  not  relieved  from 
liability  as  a  common  carrier  *^nless,  with* 
in  twenty-four  hours  after  the  arrival  of  such 
freight,  notice  thereof  is  given  the  consignee, 
personally  or  through  the  malL"  Code  1886, 
i  1180.  Charge  6»  also,  was  for  this  reason 
properly  refused. 

By  the  common  Ulw  a  common  carrier  be- 
comes absolutely  liable  for  the  safety  of 
goods  intrusted  to  him  for  transportation, 
and  responsible  for  any  loss  of  or  injury  to 
the  goods  not  caused  by  the  act  of  God  or  of 
the  public  enemy,  or  by  the  fault  of  the  par- 
ty complaining;  and,  when  loss  or  injury 
happens^  a  prima  facie  presumption  of  neg- 
ligence arises,  and  the  burden  is  on  the  car- 
rier to  exempt  himself  from  liability.  By 
special  contract,  however,  this  common-law 
liability  may  be  limited,  but  not  to  the  extent 
of  exempting  the  carrier  from  responsibility 
for  loss  or  damage  caused  by  his  own  negli- 
gence. In  an  action  against  the  carrier,  as 
such,  to  recover  damages  for  the  loss  of 
goods,  a  prima  facie  case  is  made  out  by 
proof  that  the  carrier  received  the  goods  for 
transportation,  and  failed  to  deliver  them 
safely;  and,  if  the  carrier  claims  exemp- 
tion from  liability  under  a  special  contract, 
he  must  show,  to  the  reasonable  satisfaction 
of  the  Jury,  not  only  that  the  cause  of  loss 
was  within  the  limitation  of  the  contract,  but 
also  that  the  loss  and  the  cause  of  loss  were 
without  negligence  on  his  part  Steele  v. 
Townsend,  37  Ala.  247;  Ballroad  Co.  v. 
Henlein,  52  Ala.  612;  Ballroad  Co.  v.  Oden, 
80  Ala.  48.  The  trial  court  properly  charged 
on  the  question  of  the  burden  of  proof. 

Since  the  amendment  to  section  2756,  Code 
1886  (Acts  1888-^9,  p.  90),  providing  that 
charges  which  have  been  refused  must  be  re- 
tained by  the  clerk,  and  shall  not  be  taken  by 
the  Jury  on  retirement,  it  is  not  error  for  the 
trial  court  to  refuse  to  give  charges  which 
are  mere  repetitions  of  charges  already  giv- 
en, or  contain  substantially  the  same  lan- 
guage, without  asserting  different  principles. 
Such  charges  not  being  seen  by  the  Jury, 
their  refusal  cannot  prejudice  the  party  re- 
questing them,  if  the  substance  of  the  char- 
ges has  been  previously  given.  Ballroad  Co. 
V.  Hurt,  101  Ala.  49,  13  South.  130;  Ballroad 
Co.  V.  Burton,  07  Ala.'  260,  12  South.  88.  If 
defendant's  refused  charges  1  and  10  were 
not  the  same  in  substance,  and  did  not  as- 
sert substantially  the  same  principles,  as  the 
given  charges  8  and  10,  then  they  incorrectly 
stated  the  legal  effect  of  the  special  contract 


of  shipment,  in  ignoring  the  effect  of  defend- 
ant's negligence  as  the  cause  of  the  loss,  and 
were  misleading,  and  for  this  reason  loop- 
erly  refused.  Charge  8  requested  by  defend- 
ant and  refused  Is  subject,  in  part,  to  the  last- 
mentioned  criticism.  Charges  8  and  13  do 
not  properly  hypothesize  the  facts  in  evi- 
dence. There  is  no  evidence  in  the  record 
tending  to  show  that  there  was  "no  Are  put 
in  or  left  in  said  depot  by  defendant'*  at  any 
time  before  the  fire  occurred.  The  testi- 
mony was  that  "when  defendant's  depot 
agent  left  the  depot,  about  6  o'clock  on  the 
afternoon  next  before  the  fire  [nine  hours 
before  the  fire  occurred],  there  was  no  fire 
in  said  depot*'  The  charges  were  properly  re- 
fused, also,  because  the  truth  of  all  the  facts 
hypothesized  therein  would  not  conclusively 
show  want  of  negligence  on  the  part  of  de- 
fendant and  therefore  would  not  authorize 
the  court  to  direct  a  verdict  in  favor  of  de- 
fendant The  charges  given  at  the  request 
of  the  plaintiff  were  property  given.  We  find 
no  error  in  the  record,  and  the  Judgment 
must  be  affirmed.    Affirmed. 


CUB  Ala.  58S) 
MOBBISSETT  v.  CARB. 

(Supreme  Court  of  Alabama.    June  14,  1898.) 
WiTNBsaES  —  Cross-examination —Transactions 

WITH  DfiOkEDBNTS. 

Defendant  testified  over  objection  that  be 
was  the  owner  of  the  property  in  dispute.  On 
crossrezamination,  in  response  to  a  question  of 
plaintiff  as  to  how  be  became  the  owner,  he  re- 
plied that  he  had  bought  it  of  plaintifTs  testa- 
tor, whereupon  plaintiff  moved  .to  strike  out  the 
answer  as  evidence  of  a  transaction  with  a  de- 
ceased party,  within  Code  1896,  §  1794.  Held, 
that  while  the  first  answer  was  perhaps  admis- 
sible in  the  first  instance,  yet  both  answers 
should  have  been  stricken  out  on  the  latter  evi- 
dence being  adduced,  since  the  rule  prohibiting 
a  party  from  reserving  an  exception  to  illegal 
evidence  brought  out  by  himself  has  no  appli- 
cation to  a  crossrexamination  confined  to  the 
facts  erroneously  admitted  as  evidence  over 
his  objection. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty; John  IL  Tyson,  Judge. 

Action  by  B.  P.  Morrlssett,  as  executor, 
against  O.  W.  Carr.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Beversed. 

B.  P.  Morrlssett,  to  pro.  per.  W.  W.  Pear^ 
son,  for  appellee. 

COLEMAN,  J.  The  appellant,  as  executor 
of  the  will  of  B.  L.  Barksdale,  sued  the  appel- 
lee In  trover  to  recover  for  the  conversion  of  a 
certain  lot  of  com  and  cotton.  That  plaintiff's 
intestate  and  defendant  entered  into  a  con- 
tract for  and  during  the  year  1895,  by  the 
terms  of  which  they  became  tenants  in  com- 
mon of  the  cxGQB  and  com  to  be  raised  that 
year,  seems  to  have  been  ccmceded  by  both 
parties,  and  we  will  consider  the  assignments 
of  error  On  this  assumption.  Inferentially 
from  other  facts  In  the  case  we  conclude  that 
Barksdale  died  some  time  between  the  last  of 
October,  1895,  and  J^mmeWSK^'^?^^ 
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mitted  that  at  tbe  close  of  the  year  1895  the  de- 
fendant had  on  hand  of  the  crops  grown  dur- 
ing that  year  under  the  agreement  cotton  seed 
and  com,  which  he  converted  and  appropriated 
to  his  own  use  before  suit  was  brought.  After 
the  plaintiff  had  closed  his  testimony,  the  de- 
fendant testified  In  his  own  behalf.  He  was 
asked  by  his  counsel,  "Who  owned  the  com 
and  cotton  seed  in  controversy?"  The  plain- 
tiff objected  to  the  question.  The  court  over- 
ruled the  objection  and  plaintiff  excepted.  The 
witness  answered,  "I  own  It*'  The  plaintiff 
moved  to  rule  out  the  answer,  which  motion 
was  overruled,  and  plaintiff  excepted.  The 
plaintiff  then  on  cross-examination  asked  the 
witness  "How  he  became  the  owner  of  all  this 
property."  The  witness  answered  "that  about 
the  17th  of  August,  1895,  he  bought  from 
Barksdale  his  half  interest  In  the  property,  and 
paid  him  for  it;  that  in  this  way  he  became 
the  owner."  The  plaintiff  then  moved  the 
court  to  exclude  the  answer  of  the  witness 
from  the  jury,  because  it  was  illegal  and  inad- 
missible, as  It  was  testimony  relating  to  a 
transaction  by  a  party  with  a  deceased  person, 
whose  estate  was  interested  In  the  result  of 
the  suit  The  court  denied  the  motion,  and  ad- 
mitted the  evidence,  and  plaintiff  excepted. 
These  exceptions  constitute  the  material  as- 
signments of  error. 

If,  on  his  examination  in  chief,  the  defend- 
ant had  been  asked  by  his  counsel  to  state 
whether  there  was  any  transaction  between 
him  and  Barksdale,  during  the  lifetime  of  the 
latter,  by  which  he  became  the  owner  of  the 
property,  and,  if  so,  to  state  what  that  trans- 
action was,  we  have  no  doubt  the  court  would 
have  promptly  sustained  an  objection  to  such 
a  question  and  evidence;  and  we  are  further 
satisfied  that,  if  the  defendant  had  offered  no 
other  evidence  in  support  of  his  claim  to  the 
property  than  that  of  his  own  testimony  rela- 
tive to  the  transaction  with  Barksdale,  the 
court  would  have  held  it  incpmpetent  and  In- 
sufficient The  statute  and  authorities  are  too 
dear  upon  this  question.  CJode  1896,  S  1794, 
and  cases  cited.  It  is  trae,  under  our  deci- 
sions, that  title  to  and  ownership  of  property 
may  consist  of  collective  facts,  or  a  conclusion 
from  collective  facts,  to  which  a  witness  may 
testify;  but  such  a  rule  was  never  intended  to 
prevent  the  adverse  party,  by  cross-examina^ 
tlon,  from  bringing  out  the  constituents  or  de- 
tails of  the  collective  fact,  and  expose  their 
incompetency  and  the  Illegality  of  the  conclu- 
sion testified  to.  Daffron  v.  Oramp,  69  Ala. 
77.  The  wholesome  purpose  of  the  statute, 
which  prohibits  one  party  to  a  suit  from  testi- 
fying to  transactions  with  a  deceased  party, 
in  which  the  estate  of  the  latter  is  interested, 
cannot  be  evaded  by  resorting  to  a  rule  of 
evidence  intended  merely  to  facilitate  trials. 
It  is  well  settled,  and  rests  on  a  sound  prin- 
ciple of  practice,  that  the  rule  which  prohibits 
a  party  from  reserving  an  exception  to  Illegal 
evidence  brought  out  by  himself  has  no  appli- 
cation to  a  cross-examination  confined  to  the 
facts  erroneously  admitted  as  evidence  against 


his  objection.  Scarborough  y.  Blackman^  108 
Ala.  656,  18  South.  735.  We  do  not  decide 
that  the  court  erred  in  the  first  Instance  in  per- 
mitting the  witness  to  testify  that  he  owned 
the  property.  On  its  face  this  evidence  was 
competent  But  when,  on  cross-examination, 
the  witness  stated  that  he  became  the  owner 
by  virtue  of  a  purchase  from  Barksdale  in  his 
lifetime,  and  his  ownership  or  evidence  of  pur- 
chase was  dependent  upon  his  testimony  to  es- 
tablish the  transaction,  it  became  apparent 
that  the  statement  that  he  was  the  owner  was 
illegal,  and  inadmissible,  and  should  have 
been  excluded.    Reversed  and  remanded. 


020  Ala.   38) 

QALLEER  v.  WATLEY. 

(Supreme  Court  of  Alabama.    June  16,  1898.) 

Arbitration  and  Award  — Presumptions — Evi- 
DBNCB— Review  on  Appeal. 

1.  Under  Code  1886,  i  513,  providing  that, 
where  an  award  is  not  performed  within  10 
days  after  delivery,  the  submission  and  award 
shall  be  returned  to  the  clerk  or  justice  of  the 
peace,  and  have  the  force  and  effect  of  a  judg- 
ment, it  is  presumed.  Unless  the  contrary  ap- 
pears, that  the  parties  to  an  award  intended 
such  a  one  as  might  operate  as  a  judgment 
when  so  filed. 

2.  Plaintiff  and  one  arbitrator  testified  that 
a  lost  award  directed  the  application  of  a  cer- 
tain credit  on  notes;  and  defendant  and  an- 
other arbitrator  testified  it  directed  the  pay- 
ment of  the  notes  after  allowing  such  credit. 
Held,  that  a  finding  that  the  award  directed 
the  payment  of  the  balance  due  on  the  notes 
was  correct. 

3.  The  court's  findings  of  fact  will  not  be  dis- 
turbed unless  clearly  erroneous. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  W.  H.  CalUer  against  W.  W. 
Watley.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  action  counted  upon  two  promissory 
notes.  The  defendant  pleaded  in  bar  to  the 
action  that,  a  dispute  having  arisen  between 
the  plaintiff  and  the  defendant  as  to  the  de- 
fendant's liability  on  the  plaintiff's  said 
notes,  the  question  was  submitted  by  the 
plaintiff  and  the  defendant  to  arbitrators, 
who  made  an  award  in  keeping  with  said 
agreement,  and  that  said  arbitration  and 
award  were  the  settlement  of  the  notes  set 
forth  in  the  complaint,  and  the  plaintiff  has 
a  means  of  enforcing  said  award  without 
this  action.  The  agreement  to  submit  to  ar- 
bitration all  matters  and  differences  between 
the  plaintiff  and  the  defendant,  as  intro- 
duced in  evidence,  contains  the  following 
stipulation:  "Disputes  having  arisen  be- 
tween the  parties  as  to  whether  or  not  W. 
W.  Watley  is  indebted  to  said  Callier  in  the 
sum  of  $85.04,"  as  evidenced  by  Watley's 
promissory  note,  "all  matters  and  all  mat- 
ters of  differences  arising  out  of  said  trade, 
it  is  agreed  between  the  parties,  shall  be, 
and  is  hereby,  submitted  to  the  arbitrament 
and  decision  of  O.  F.  Jackson  and  S.  H 
Matthews,  to  hear  and  determine  and  make 
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such  award  in  the  premises  as  may  to  them 
seem  Just  and  right.  This  submission  of  all 
differences  between  the  parties  to  G.  F.  Jack- 
son and  S.  H.  Matthews  and  such  other  ar- 
bitrator as  they  may  select,  as  arbitrators,  Is 
made  under  and  to  be  governed  by  the  pro- 
visions of  chapter  16,  tit.  2,  pt.  3,  of  the 
Ck>de  of  Alabama  of  1886,  on  page  701  et 
seq."  There  was  a  conflict  In  the  evidence 
as  to  what  was  the  award  rendered  6y  the  ar- 
bitrators. The  evidence  introduced  is  suffi- 
ciently stated  In  the  opinion.  The  cause  was 
tried  by  the  court  without  the  Intervention  of 
a  Jury,  and,  upon  the  hearing  of  all  the  evi- 
dence, the  court  rendered  Judgment  in  fa- 
vor of  the  defendant,  to  which  Judgment  the 
plaintiff  duly  excepted.  The  plaintiff  ap- 
peals, and  assigns  as  error  the  rendition  of 
Judgment  for  the  defendant. 

Kerr  &  Haley,  for  appellant  Vassar  L. 
Allen,  for  appellee. 

BRIGKELL,  C.  J.  It  Is  a  general  rule,  at 
common  law  and  under  the  statute,  that  an 
award  of  arbitrators,  within  the  terms  of  the 
submission,  operates,  like  a  Judgment,  ds  a 
merger  of  the  original  cause  of  action,  and 
may  be  pleaded  in  bar  of  any  subsequent 
suit  founded  on  the  original  claim  or  de- 
mand, the  object  of  the  parties  to  the  8ut>- 
mlsslon  being  presumed  to  be  the  ascertain- 
ment and  determination  of  their  respective 
rights,  and  the  silencing  of  litigation.  Brew-, 
er  V.  Bain,  60  Ala.  159;  2  Am.  &  Eng.  Enc' 
Law  (2d  Ed.)  798.  When  the  submission  Is 
expressly  made  under,  and  to  be  governed 
by,  the  statute,  it  Is  to  be  presumed,  unless 
the  contrary  appears,  that  the  jparties  Intend 
that  such  an  award  shall  be  delivered  as 
may,  when  returned  to  the  clerk  of  the  cir- 
cuit court  or  to  a  Justice  of  the  peace,  "have 
the  force  and  effect  of  a  Judgment  at  law 
upon  which  execution  may  Issue."  Code. 
1896,  i  513.  If  the  award  which  was  plead- 
ed In  bar  of  this  action  was  that  Watley  was 
to  pay  Galller  the  amount  of  the  notes  sued 
on,  less  a  credit  of  $15,  the  notes  became 
merged  in  the  award,  as  they  would  have 
been  merged  In  a  Judgment  rendered  there- 
on by  a  court  of  law,  and  the  award  was  a 
complete  bar  to  the  action.  If,  however, 
the  award  was,  as  contended  by  appellant, 
simply  that  Callier  "should  credit  Watley 
with  $15  on  his  said  notes,"  It  would  not 
operate  as  a  merger,  since,  the  award  being 
treated  as  valid  by  both  parties.  It  would  be 
regarded  as  within  the  terms  of,  and  author- 
ized by,  the  submission,  even  if  It  were  not 
80,  and  as  directing  a  simple  entry  of  cred- 
it on  the  notes,  and  indicating  an  intention 
on  the  part  of  the  arbitrators  that  the  award 
was  not  to  operate  as  a  merger. 

The  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  Jury,  and,  it  hav- 
ing been  shown  that  the  original  award  In 
writing  had  been  lost,  parol  evidence  of  Its 
terms  was  received.  The  plaintiff  and  one 
of  the  arbitrators  testified  that  it  simply  di- 


rected that  Callier  should  credit  the  sum  of 
$15  on  the  notes;  while  the  defendant  testi- 
fied that  It  directed  him  "to  pay  the  said 
Galller  the  amount  of  said  notes,  less  a  cred- 
it of  $15";  and  another  of  the  arbitrators 
testified  that  Its  terms  were  that  "Galller 
was  to  credit  Watley  on  his  notes  the  sum 
of  $15,  ♦  ♦  ♦  and  that  Watley  should 
pay  said  notes,  less  said  amount."  This  was 
all  the  evidence,  and  upon  it  the  court  ren- 
dered Judgment  In  favor  of  the  defendant, 
presumably  finding  from  the  facts  In  evi- 
dence that  the  terms  of  the  award  required 
the  defendant  to  pay  to  plaintiff  the* amount 
of  the  notes,  less  $15.  In  view  of  the  fact 
that  the  testimony  was  evenly  balanced,  and 
of  the  presumption,  arising  from  the  sub- 
mission under  the  statute,  that  the  parties 
contemplated  an  award  that  would  have  the 
force  and  effect  of  a  Judgment  when  filed 
with  the  clerk  of  the  circuit  court,  and  of 
the  probability  that  the  arbitrators  Intended 
to  deliver,  and  did  deliver,  an  award  for  the 
payment  of  money,  we  are  of  the  opinion  the 
finding  of  the  court  below  on  the  facts  was 
correct.  But,  even  if  we  were  doubtful  of 
the  correctness  of  this  finding  of  the  court, 
yet,  the  cause  having  been  tried  by  the  court 
without  the  Intervwition  of  a  Jury,  Its  Judg- 
ment would  not  be  disturbed  unless  the  find- 
ing was  clearly  erroneous.  Simpson  v. 
Golden,  114  Ala.  336,  21  South.  990.  Let  the 
Judgment  of  the  circuit  court  be  affirmed. 


(U7  Ala.   229) 

McGEB  V.  STATE. 

(Supreme  Court  of  Alabama.     June  16,  1898.) 

Exhibiting   Falsb   Samplbs   op   Cotton  — £vi- 

DENCB— Instructions. 

1.  In  a  prosecution  for  exhibiting  false  sam- 
ples of  cotton,  testimony  that  the  bale  from 
which  the  samples  were  taken  contained  dif- 
ferent grades  Is  properly  admitted. 

2.  Where  no  explanatory  charge  was  request- 
ed, it  was  not  reversible  error  to  charge  that, 
"in  determining  the  guilt  or  innocence  of  de- 
fendant, the  jury  must  look  to  the  whole  of  the 
evidence,  and  particular  parts  cannot  be  singled 
out  to  the  exclusion  of  the  other,  and  no  verdict 
should  be  rendered  on  a  part  of  the  evidence 
oDly,"  since,  though  inaptly  expressed,  it  was 
intended  to  instruct  the  jury  to  taiie  into  con- 
sideration all  the  evidence  in  the  case. 

3.  In  a  prosecution  for  exhibiting  false  sam- 
ples of  cotton,  a  general  charge  for  defendant 
was  properly  tefused,  where  no  objection  .was 
raised  to  the  sufficiency  of  the  complaint,  and 
there  was  evidence  that  the  bale  from  which 
the  samples  were  taken  contained  different 
grades,  of  which  defendant  had  knowledge 
when  he  exhibited  the  samples  and  sold  the 
cotton. 

4.  An  instruction,  in  a  prosecution  for  ex- 
hibiting false  samples  of  cotton,  that  "fraud  im- 
plies a  willful  act  on  the  part  of  one  whereby 
another  is  sought  to  be  deprived,  by  unjustifia* 
ble  means,  of  what  he  is  entitled  to,"  was  prop- 
erly refused,^  as  being  calculated  to  confase  the 
jury. 

Appeal  from  criminal  court,  Pike  county; 
E.  B.  Wilkinson,  Judge. 

.Tames  McGee  was  convicted  of  fraudu- 
lently exhibiting  false  samples  of  cotton,' 
and  he  appeals.    Afflrny^i^^^  ^^  VaUU^lC 
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Upon  the  Introduction  of  all  the  eyidence, 
the  defendant  requested  the  court  to  give 
the  general  affirmative  charge  in  his  behalf, 
and  also  asked  the  court  to  give  the  follow- 
ing written  charge,  which  was  refused  by 
the  court:  "Fraud  implies  a  willful  act  on 
the  part  of  one  whereby  another  is  sought  to 
be  deprived,  by  unjustifiable  means,  of  what 
he  is  entitled  to."  To  the  refusal  to  give 
each  of  these  charges  the  defendant  sepa- 
rately excepted,  and  also  separately  except- 
ed to  the  court's  giving,  at  the  request  of 
the  solicitor,  the  following  written  charge: 
"The  court  further  charges  the  Jury  that,  in 
determining  the  guilt  or  innocence  of  the  de- 
fendant, the  Jury  must  look  to  the  whole  of 
the  evidence,  and  particular  parts  cannot  be 
singled  out  to  the  exclusion  of  the  other,  and 
no  verdict  should  be  rendered  on  a  part  of 
the  evidence  only." 

T.  L.  Barom  and  D.  A.  Baker,  for  appel- 
lant. Wm.  C.  Fitts,  Atty.  Gen.,  for  the 
State. 

COLEMAN,  J.  The  defendant  was  tried 
and  convicted  for  a  violation  of  section  4772 
of  the  Criminal  Code  of  1896,  which  makes  it 
a  criminal  offense  for  any  person  to  ''fraud- 
ulently exhibit  any  false  samples  of  any  cot- 
ton, •  ♦  •  by  means  whereof  any  person 
is  injured,"  etc. 

There  was  no  error  in  permitting  a  witness 
to  testify  that  the  bale  of  cotton  from  which 
the  sample  was  taken  "was  mixed  packed, 
being  better  on  one  side  than  on  the  other." 
This  evidence  was  material,  and  tended  di- 
rectly to  sustain  the  charge  upon  which  the 
defendant  was  being  tried.  There  was  other 
evidence  in  the  cause  which  tended  to  es- 
tablish the  same  fact,  admitted  without  ob- 
jection. This  was  the  only  exception  to  the 
ruling  of  the  court  as  to  the  admission  of 
evidence. 

We  are  of  opinion  the  court  did  not  com- 
mit a  reversible  error  in  charging  the  jury 
as  requested  by  the  solicitor  prosecuting  for 
the  state.  The  proposition  of  law  Intended 
to  be  asserted  by  the  charge  is  that,  in  mak- 
ing a  verdict,  the  Jury  should  take  into  con- 
sideration all  the  evidence  admitted  by  the 
court  in  the  case,  and  should  not  render  a 
verdict  upon  consideration  of  a  part  only. 
The  meaning  is  not  aptly  expressed,  but  it 
bears  the  construction  we  have  given  it,  and, 
as  thus  construed,  asserted  a  correct  propo- 
sition of  law.  If  the  defendant  apprehend- 
ed that  it  would  mislead  the  Jury,  it  was  his 
right  and  privilege  to  request  an  explanatory 
charge. 

'  The  general  charge  requested  by  the  de- 
fendant was  properly  refused.  There  was 
evidence  that  Jenkins,  examined  as  a  wit- 
ness, was  a  member  of  the  firm  of  Dykes, 
Jenkins  &  Co.,  alleged  to  have  been  injured 
by  the  false  sample.  No  objection  was  rais- 
ed to  the  sufficiency  of  the  complaint  upon 
which  the  defendant  was  tried,  and  there 


was  evidence  that  the  bale  contained  cotton 
of  different  grades,  and  that  defendant  ad- 
mitted that  he  Imew  its  condition  at  the  time 
he  exhibited  the  sample  and  sold  the  cotton. 
The  court  did  not  err  In  refusing  the 
charge  requested  by  the  defendant,  not  that 
the  charge  did  not  assert  a  correct  proposi- 
tion of  law,  but  its  phraseolpgy  was  cal- 
culated to  confuse  the  Jury.  Charges  for 
Juries  shbuld  be  written  in  language  simple 
and  easily  understood.  Hughes  v.  Anderson, 
68  Ala.  280;  Baliroad  Co.  v.  Hall,  87  Ala. 
708,  6  South.  277;  Harmon  v.  McBae,  91  Ala. 
401,  8  South.  548.  It  often  happens  that 
Judges  In  writing  opinions,  and  authors  of 
legal  text-books  in  discussing  or  deflnhig 
propositions  of  law,  express  themselves  in 
language  wholly  unsnited  for  the  purpose 
of  instructions  to  Juries.  The  court  would 
not  have  committed  an  error  of  law  by  giv- 
ing the  charge,  but  it  does  not  follow  that 
the  court  was  bound  to  give  the  charge  as 
framed.    Affirmed. 


(lis  AU.  563) 
MOOBB  V.  BARBBB  ASPHALT  PAV- 
ING  00. 
(Supreme  Court  of  Alabama.     June  23,  1808.) 

Halbs— Implied  Wahkastt— Evidbxcb  —  Vabt- 

INO  Written  Cuntragts— Error  Cubbo 

—Instructions — Recoupment. 

1.  In  the  absence  of  warranty  as  to  quality, 
■  the  fact  that  macadam  was  mixed  with  dust  is 

no  defense  to  an  action  for  the  price,  where,  be- 
fore purchase,  the  buyer  examined  the  identical 
macadam  delivered,  and  said  it  would  suit. 

2.  A  charge  not  based  on  any  evidence  is 
properly  refused,  even  though  it  embody  a  cor- 
rect rule  of  law. 

3.  &ror  in  admitting  copies  of  a  contract  in 
evidence  is  cured  by  Introduction  of  the  orig 
inal. 

4.  Testimony  that  the  macadam  delivered  wan 
the  identical  macadam  examined  by  the  buyer, 
and  was  the  amount  purchased,  and  was  de- 
livered as  agreed,  is  not  hearsay,  where  the 
witness  testified  to  the  facts  positively  and  of 
his  own  knowledge. 

6.  Where  a  seller  was  to  driver  macadam  in 
barges  at  a  certain  point,  a  receipt  showing 
delivery  in  barges  at  that  point  was  competent 
as  tending  to  show  delivery  to  the  buyer. 

6.  Under  a  written  contract  for  the  sale  of 
macadam,  parol  evidence  is  admissible  to  show 
what  macadam  was  contracted  for. 

7.  Under  a  plea  of  recoupment,  in  an  action 
to  recover  for  macadam  sold,  in  the  absence  of 
an  allegation  that  the  macadam  delivered  was 
not  the  identical  macadam  bought,  it  will  be 
presumed  that  it  was,  so  that,  where  it  had 
been  inspected  by  the  buyer,  its  bad  condition 
was  not  a  breach  of  the  contract. 

8.  The  burden  of  proving  all  the  material  alle- 
gations of  a  plea  of  recoupment  is  on  defend- 
ant. 

Appeal  from  circuit  court.  Mobile  county; 
William  S.  Anderson,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  Rittenhouse  Moore.  There  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  appellee  sued  the  appellant  for  $1,400. 
The  complaint  contained  the  common  counts 
and  two  spcciiU  (^unts.^  ^^^^^^^ya* 
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sustained  to  the  third  connt,  which  was  one 
of  the  special  counts,  and  no  amendment 
was  made.  The  remaining  special  count  (the 
second)  claimed  $1,400  for  the  breach  of  an 
agreement  in  writing  between  plaintift  and 
defendant,  whereby  defendant,  in  consider- 
ation of  the  plaintiff's  agreement  to  dellyer 
to  barges  on  the  Mississippi  rirer,  at  or  near 
the  foot  of  Glrod  street,  in  the  city  of  New 
Orleans,  La.,  and  at  the  foot  of  General  Tay- 
lor street,  in  said  city  of  New  Orleans,  1,000 
cubic  yards  of  macadam  at  |2.70  per  cubic 
yard  (the  measurement  of  plaintiff  to  be 
checked  by  engineer  at  Port  Eads,  in  the 
state  of  Louisiana),  agreed  to  take  and  pay 
therefor,  when  so  delivered,  at  said  price  of 
$2.70  per  cubic  yard,  |100  in  cash,  and  the 
balance,  one-half  estimate  upon  delivery  to 
barges,  and  remainder  upon  receipt  of  en- 
gineer lit  Port  Eads,  without  risk  ta  plain- 
tiff. The  plaintiff  fully  performed  its  part 
of  said  contract,  and  the  defendant  had  fail- 
ed to  pay  $1,400  of  the  purchase  price.  To 
the  common  counts  the  appellant  pleaded 
(1)  the  general  issue;  (2)  payment;  (3)  that 
the  indebtedness  claimed  under  each  of  the 
common  counts  to  be  due  arose  out  of  a  spe- 
cial contract,  whereby  the  plaintiff  agreed 
to  sell  to  the  defendant,  and  to  deliver  to 
him,  on  barges,  1,(X)0  cubic  yards  of  macad- 
am, at  $2.70  per  cubic  yard,  and  that  the 
plaintiff  delivered  less  than  500  cubic  yards 
of  such  macadam,  and  that  so  much  of  said 
macadam  as  was  delivered  was  mixed  with 
dirt  and  dust,  and  was  thereby  damaged 
and  valueless  for  use  as  macadam,  unless 
large  sums  were  expended  In  screening  the 
same,  and  that  defendant  was  put  to  large 
expenses  in  separating  the  macadam  from 
the  dust  and  dirt,  and  that  the  value  of  the 
macadam  that  plaintiff  failed  to  deliver  to 
the  defendant  was  $2,000,  and  that  by  the 
delivery  to  it  of  said  dirt  and  damaged  mac- 
adam, and  plaintiff's  failure  to  deliver  the 
entire  amount  agreed  upon,  the  defendant 
was  damaged  in  the  sum  of  $3,000,  which  he 
sought  to  recoup,  and  prayed  judgment  for 
the  excess.  To  the  second  count  of  the 
complaint  defendant  pleaded  (1)  the  general 
issue;  (2)  that,  before  the  balance  of  the  $1,- 
4(X)  became  payable  under  the  contract  sued 
on,  plaintiff  committed  a  breach  of  said 
contract,  in  this:  that  it  f&iled  to  deliver  to 
defendant  the  1,000  cubic  yards  provided  for 
by  said  contract;  (3)  that  the  plaintiff  did 
not  deliver  to  the  defendant  said  quantity 
of  1,000  cubic  yards  of  macadam;  (4)  a  plea 
of  recoupment,  substantially  the  same  as  the 
third  plea  to  the  second  count  Demurrers 
were  interposed  to  these  pleas,  which  were 
overruled,  and  issue  was  joined  on  said 
pleas.  The  evidence  showed  that  the  de- 
fendant, through  Richard  Sheridan,  as  the 
agent  of  defendant,  went  to  New  Orleans, 
and  purchased  from  one  Tupper,  under  a 
written  contract  dated  January  4,  1889,  1,000 
cubic  yards  of  macadam,  to  be  delivered  on 
barges  at  the  foot  of  Glrod  street  and  General 


Taylor  street,  at  $2.70  a  cubic  yard,  measure- 
ment to  be  checked  by  engineer  at  Port  Eads, 
terms  of  payment  to  be  $1(X)  in  cash,  one-half 
of  the  balance  upon  delivery  to  barges,  and 
the  balance  upon  receipt  of  engineer  at  Port 
Eads,  it  being  understood  that  Tupper 
should  take  no  risk  in  delivery.  The  con- 
tract is  in  the  form  of  a  proposition  signed, 
**T.  Tupper,"  and  accepted,  "R.  Moore  & 
Company,  by  R.  Sheridan,  Jr."  There  are  no 
words  qualifying  the  character  of  the  mac- 
adam to  be  delivered,  nor  stating  whether 
it  is  to  be  cleaned  or  screened  or  otherwise. 
This  contract  is  set  forth  in  the  opinion  at 
length.  The  deposition  of  T.  Tupper,  who 
was  the  representative  of  the  plaintiff  in 
making  the  contract  for  the  sale  of  the  mac- 
adam, was  introduced  in  evidence.  Said 
Tupper  testified  therein  that  he  made  it  a 
condition  of  the  sale  that  Sheridan,  the 
agent  and  representative  of  R.  Moore  &  Co., 
should  examine  the  macadam,  and  approve 
the  quality  before  the  contract  was  entered 
into,  and  that  Sheridan  went  and  examined 
it,  and  after  such  examination  said  that  it 
would  suit,  and  the  contract  was  thereupon 
made.  In  his  deposition,  the  witness  Tupper 
further  testified  that  the  1,000  cubic  yards 
of  macadam  which  were  bought  by  R.  Moore 
&  Co.  were  delivered  on  the  wharf  of  the 
Mississippi  river  at  the  points  designated  in 
the  contract;  that  it  was  the  macadam 
which  had  been  examined  by  Sheridan,  the 
defendant's  agent;  and  that  the  macadam 
delivered  was  the  1,000  cubic  yards  which 
was  bought  by  the  defendant.  He  further 
testified  that  this  macadam  was  delivered 
by  the  plaintiff  on  the  wharf  of  the  Mis- 
sissippi river,  opposite  barges  placed  there 
to  receive  the  same,  and  that  it  was  received 
by  Capt.  W.  M.  Woods,  who  was  in  charge' 
of  id  barges.  He  further  testified  that 
there  was  still  due  to  the  plaintiff  from  the 
defendant,  under  such  contract,  the  sum  of 
$1,100.  The  defendant  objected  to  each  of 
these  portions  of  the  witness  Tupper's  tes- 
timony, upon  the  ground  that  it  was  hear- 
say evidence.  Each  of  the  objections  were 
overruled,  and  the  defendant  separately  ex- 
cepted thereto.  These  exceptions  constitute 
the  bases  of  13  assignments  of  error  on  the 
present  appeal.  On  the  cross-examination  of 
the  witness  Tupper,  it  was  shown  by  his  tes- 
timony that  said  statements  are  not  based  on 
hearsay,  but  that  he  testified  positively  and 
of  his  own  Imowledge  that  1,000  cubic  yards 
of  macadam  were  delivered  to  the  barges 
under  said  contract.  In  his  testimony  the 
witness  Tupper  testified  that,  upon  the  de- 
livery of  the  1,0(X)  cubic  yards  of  macadam, 
there  was  given  a  receipt  therefor,  signed, 
"W.  M.  Woods,  per  Eldridge."  This  receipt 
was  attached  as  an  exhibit  to  his  deposition. 
The  defendant  objected  to  the  introduction 
of  this  receipt  in  evidence,  and  duly  excepted 
to  the  court's  overruling  his  objection.  It 
was  shown  by  the  evidence  that,*  in  the 
transportation  of  the  1,000  cubic  yards  of 
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macadam,  It  was  carried  upon  two  barges; 
that,  while  in  transit,  one  of  the  barges  was 
sunk;  that  the  macadam  on  one  barge,  va- 
riously estimated  to  be  between  500  and  600 
cubic  yards,  was  delivered  at  Port  Eads. 
The  evidence  for  the  defendant  tended  to 
show  that  the  macadam  which  was  deliver- 
ed was  full  of  dirt,  and  was  rejected  by  the 
engineer  at  the  place  where  It  was  to  be 
used;  that  the  defendant  had  to  incur  the 
expense  of  having  it  screened  to  clean  ft 
from  this  dirt,  and  thereby  lost  something 
oved  100  cubic  yards.  There  was  also  tes- 
timony on  behalf  of  the  defendant  that  he 
tried  to  make  up  the  deficiency  In  the  quan- 
tity delivered,  but  was  unable  to  do  so,  ex- 
cept at  very  great  expense.  There  were  sev- 
eral charges  given  at  the  request  of  the 
plaintiff,  and  several  charges  refused  to  the 
defendant,  to  each  of  which  rulings  the  de- 
fendant separately  excepted.  It  Is  deemed 
unnecessary  to  set  out  any  of  these  charges, 
except  the  first  charge,  which  was  given  at 
the  request  of  the  plaintiflP,  the  giving  of 
which  forms  the  basis  of  the  forty-third  as- 
signment of  error.  "If  the  jury  believe  from 
the  evidence  that  plaintiff  agreed  to  sell  and 
defendants  to  buy  one  thousand  cubic  yards 
of  macadam,  and  .that  defendants,  by  them- 
selves or  their  agent  thereto  authorized,  ex- 
amined said  macadam,  or  had  full  oppor- 
tunity to  examine  said  macadam,  before  they 
purchased,  then  in  such  case  the  defendants 
became  and  were  liable  to  pay  to  the  plain- 
tiff for  all  said  macadam  so  delivered  to 
and  received  by  defendants  under  said  con- 
tract, provided  the  same  was  such  macadam 
as  had  been  exhibited  to  the  said  defendants 
or  to  their  said  agents  prior  to  the  making 
of  the  contract,  and  the  defendants  would 
be  bound  to  pay  the  price  agreed  upon  there- 
for to  the  extent  of  such  delivery,  provided 
the  amount  delivered  should  not  exceed  one 
thousand  cubic  yards,  unless  defendant  had 
some  cross  demand  against  plaintiff  in  re- 
duction of  such  price."  There  were  verdict 
and  judgment  for  the  plaintiff,  assessing  its 
damages  at  $515.97.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of 
the  trial  court  to  which  exceptions  were  re- 
served. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. 
Clark  &  Clark  and  Pillans,  Torrey  &  Hanaw, 
for  appellee. 

BRICKELIi,  C.  J.  The  defendant,  Moore, 
under  the  name  of  R.  Moore  &  Co.,  con- 
tracted to  buy  from  plaintiff,  through  one 
Tupper,  Its  agent  In  New  Orleans,  1,000  cu- 
bic yards  of  macadam,  at  a  given  price  per 
cubic  yard.    The  contract  was  as  follows: 

"R.  Moore  &  Co.,  of  Mobile,  Ala.— Gentle- 
men: We  will  deliver  to  barges  on  Missis- 
sippi river,  at  or  near  foot  of  Girod  street, 
and  at  foot  of  General  Taylor  street,  one 
thousand  cubic  yards  of  macadam,  at  two 
^Vioo  dollars  per  cubic  yard.    Our  measure- 


ment to  be  checked  by  an  engineer  measure- 
ment at  Port  Eads.  The  terms  of  payment 
to  be  as  follows:  Say,  one  hundred  in  casli, 
and  balance  due,  one-half  estimate  upon  de- 
livery to  barges,  and  balance  upon  receipt  of 
engineer  at  Port  Eads.  It  being  understood 
that  we  take  no  risk  in  delivery.  We  will 
hire  carts  and  do  all  possible  to  make  deliv- 
ery during  next  week.  Yours,  truly,  T.  Tup- 
per." 

"Accepted  terms  as  above  stated.  B. 
Moore  &  Co.,  by  R.  Sheridan,  Jr." 

The  plaintiff's  complaint  contained  the 
common  counts,  and  a  special  count,  alleg- 
ing, in  substance,  the  above  contract  and  its 
breach.  The  pleas,  of  which  we  need  take 
notice  were  the  general  issue  and  a  plea  of 
recoupment  On  the  trial  of  this  cause  52 
exceptions  were  reserved,  which  here  are 
grounds  for  as  many  assignments  of  error. 
It  is  not  our  purpose  to  discuss  each  one  of 
the  assignments  of  error,  for  the  principles 
of  law  they  invoke  are  few,  and  make  this 
unnecessary. 

It  was  proven  by  the  plaintiff  that  the 
macadam,  the  subject  of  the  sale,  was  In  a 
warehouse  In  New  Orleans,  and  was  exam- 
ined by  Sheridan,  the  agent  of  the  defend- 
ant, before  the  contract  to  sell  was  consum- 
mated. There  was  no  express  warranty  as 
to  the  quality  of  the  macadam  or  its  fitness 
for  any  particular  purpose.  The  personal 
inspection  by  Moore's  agent  of  the  lot  of 
macadam  from  which  his  was  to  be  ta£en« 
and  his  agreement  to  buy  from  that  specific 
lot,  precludes  an  implied  warranty.  A  de- 
livery of  1,000  cubic  yards  of  this  macadam* 
"at  the  foot  of  Girod  street,  and  at  the  foot 
of  General  Taylor  street,"  was  a  compliance 
with  his  part  of  the  contract  by  plaintiff.  Ir- 
respective of  the  quality  or  suitableness  of 
the  macadam  for  the  purpose  for  which  It 
was  bought  BenJ.  Sales,  i  965.  "When 
goods  are  sold  on  inspection,  there  is  no 
standard  but  identity,  and  no  warranty  im- 
plied other  than  that  the  identical  goods 
sold,  and  no  others  shall  be  delivered."  Car- 
son V.  Baillle,  19  Pa.  St  375;  Deming  t. 
Foster,  42  N.  H.  174;  Perry  y.  Johnston,  59 
Ala.  648. 

There  was  no  fraud  or  evidence  thereof  on 
the  part  of  the  agent  of  plaintiff,  Tupper, 
and  therefore  the  assignment  of  error  43  is 
not  well  taken.  The  court  may  well  refuse 
a  charge  not  based  upon  any  evidence  in 
the  cause,  even  though  the  charge  embodies 
a  correct  principle  of  law. 

The  introduction  of  the  original  contract 
which  was  done  in  this  case,  cured  what- 
ever errors  the  court  might  have  committed 
in  permitting  copies  to  be  produced  in  evi- 
dence. 

The  13  assignments  of  error  founded  upon 
exceptions  to  the  evidence  of  Tupper  are  not 
well  taken.  It  does  not  appear  on  cross-ex- 
amination that  Tupper's  statements  were 
based  on  hearsay.  He  testified  positively 
and  of  his  own  knowledge  that  1,000  cubic 
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yards  of  macadam  were  delivered  to  the 
barges. 

There  was  no  error  in  admitting  in  evi- 
dence the  receipt  signed  by  Eldridge,  who 
was  in  charge  of  the  barge.  It  was  compe- 
tent for  plaintiff  to  prove  the  delivery  of  the 
macadam  to  a  carrier  or  successive  carriers 
in  the  execution  of  his  contract  The  deliv- 
ery to  the  barge  was,  of  course,  not  conclu- 
sive evidence  of  a  delivery  to  defendant;  but 
it  was  competent  evidence.  This  being  so, 
the  receipt  was  competent  evidence,  unless 
objected  to  on  grounda  other  than  those  dis- 
closed by  the  abstract. 

It  was  competent  in  this  case  for  the  plain- 
tiff to  show  by  parol  testimony  the  macadam 
which,  according  to  the  written  agreement, 
was  to  be  sold.  *'A8  it  is  a  leading  rule  in 
regard  to  written  instruments  that  they  are 
to  be  interpreted  according  to  their  subject- 
matter,  it  is  obvious  that  parol  or  verbal  tes- 
timony must  be  resorted  to  in  order  to  ascer- 
tain the  nature  and  qualities  of  the  sub- 
ject to  which  the  instrument  refers."  Greeul. 
Ev.  i  286. 

In  the  plea  of  recoupment,  defendant  sets 
out  that  plaintiff  Jagreed  to  deliver  1,000  cu- 
bic yards  of  macadam,  and  that  he  delivered 
only  about  500  cubic  yards,  which  was  full 
of  dirt  and  trash.  Upon  this  plea  plaintiff 
took  issue.  A  plea  of  recoupment  is  in  the 
nature  of  a  new  suit  begun  by  the  defendant; 
against  the  plaintiff,  and  a  joinder  in  issue 
on  such  a  plea,  like  the  general  issue  to  a 
complaint,  places  on  the  defendant  the  bur- 
den of  proving  all  the  material  allegations  of 
the  plea.  It  will  be  observed  that  it  is  not 
alleged  in  this  plea  that  the  macadam  de- 
livered was  not  the  macadam  bought.  There- 
fore, construing  the  pleadings  most  strongly 
against  the  pleader,  as  we  are  bound  to  do, 
the  condition  of  the  macadam,  good  or  bad, 
was  not  a  breach  of  the  contract,  and  the 
macadam  delivered  was  the  macadam  bar- 
gained for.  The  otiier  allegation,  that  only 
500  cubic  yards  were  delivered,  when  it  was 
bargained  that  1,000  should  be  delivered, 
was  the  only  material  issue  between  the 
parties,  excepting,  of  course,  the  averment 
of  the  plea  as  to  the  damages  sustained  by 
the  defendant.  Upon  the  defendant,  then, 
the  burden  of  proving  two  things  rested: 
(1)  The  failure  to  deliver  the  number  of  cu- 
bic yards  of  macadam  called  for  by  the  con- 
tract; and  (2)  the  damage  resulting  from 
this  breach.  Unless  evidence  was  introduced 
upon  both  of  these  averments,  defendant 
cannot  complain  of  the  charges  of  the  court 
in  this  connection.  The  defendant,  we  think, 
failed  utterly  to  prove  that  he  had  sustained 
any  damage,  assuming  that  there  was  a 
short  delivery.  There  was  no  attempt  what- 
ever to  show  what  was  the  market  value  of 
the  macadam  which  plaintiff  undertook  to 
furnish  to  defendant.  No  evidence  whatever 
was  submitted  to  the  jury  from  which  it 
could  ascertain  the  fact  of  defendant's  dam- 
ages, to  say  nothing  of  its  extent. 
2a  S0.-51 


We  need  not  notice  other  assignments  of 
error.  Upon  examination  of  the  record,  we 
are  of  opinion  that  no  error  was  committed 
prejudicial  to  the  defendant,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(180  Ala.  99) 

WESTERN  UNION  TEL.  00.  v.  McNAIR. 

(Supreme  Court  of  Alabama.     June  16,  1898.) 

TeIiEorafh  Companies  — Delay  in  Transmission 
— Damaobs— Mental  Anguish— Inst ruotions. 

1.  In  an  action  for  negligently  delaying  trans- 
mifision  of  a  telegram  announcing  the  death  of 
plaintifiTs  father,  mental  pain  and  anguish 
thereby  entailed  is  a  proper  subject  of  recovery, 
unaccompanied  by  other  injury. 

2.  Instructions  charging  defendant  with  lia- 
bility if  found  negligent  m  transmitting  a  tele- 
gram are  erroneous  where  they  ignore  the  de- 
fense of  contributory  negligence  set  up  in  the 
plea  and  supported  by  evidence. 

3.  Recovery  for  negligent  delay  in  transmit- 
ting a  telegram,  whereby  plaintiff  suffered  men- 
tal pain  and  anguish,  is  not  limited  to  the  cost 
of  sending  the  message,  or  to  a  nominal  sum. 

Appeal  from  city  court  of  Talladega;  John 
W.  Bishop,  Judge. 

Action  by  C.  R.  McNair  against  the  West- 
ern Union  Telegraph  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  ap- 
pealed.   Reversed. 

This  action  was  brought  to  recover  dam- 
ages suffered  by  the  plaintiff  by  reason  of 
the  negligence  of  the  defendant  in  the  de- 
livery of  a  telegraphic  message  announcing 
the  death  of  plaintiff's  father;  it  being  aver- 
red in  the  complaint  that  had  the  message 
been  delivered  to  the  plaintiff  within  a  rea- 
sonable time,  he  could  have  reached  the  place 
where  his  father  was  lying  dead  in  time  to 
have  seen  him  before  burial,  and  in  time  to 
have  been  present  at  such  burial.  It  was 
further  averred  In  the  complaint  that  on  ac- 
count of  defendant's  negligence  in  the  trans- 
mission and  delivery  of  such  message  "that 
plaintiff  was  prevented  from  being  present 
at  his  father's  funeral  and  of  again  seeing 
him  before  his  burial,  on  accotmt  of  which 
plaintiff  suffered  great  injury  to  his  feelings 
and  mental  anguish,  to  the  damage  of  plain- 
tiff of  one  thousand  dollars,  hence  this  suit" 
The  defendant  moved  to  strike  from  the  com- 
plaint the  words  quoted  above,  on  the 
grounds  (1)  that  the  plaintiff  cannot  recover 
for  mental  sufferings  alone,  and  (2)  that 
damages  for  mental  sufferings,  unaccom- 
panied by  other  real  injuries,  or  damages, 
cannot  be  recovered.  This  motion  was  over- 
ruled and  the  defendant  duly  excepted. 
Thereupon  the  defendant  pleaded  the  gen- 
eral issue  and  several  pleas  in  which  it  set 
up  the  contributory  negligence  of  the  plain- 
tiff, alleging  in  his  special  pleas  that  by  the 
exercise  of  proper  diligence  and  effort  on 
the  part  of  the  plaintiff,  he  could  have  got- 
ten to  the  place  where  his  father  had  died, 
in  time  to  have  seen  him  before  burial  and 
to  have  been  present  at  his  interment. 

The  evidence  for  t^e  .^to^t^^^^  J^ 
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Bhow  the  negligence  complained  of,  while 
the  evidence  for  the  defendant  tended  to 
show  the  facts  set  up  in  its  several  pleas  of 
contributory  negligence. 

Upon  the  introduction  of  all  the  evidence, 
the  court  at  the  request  of  the  plaintiff  gave 
to  the  jury  the  several  charges  requested. 
The  substance  of  these  charges  is  sufficiently 
stated  in  the  opinion.  To  the  giving  of  each 
of  these  charges  the  defendant  excepted; 
and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  writ 
ten  charges  requested  by  tt:  (1)  "If  the 
jury  believe  the  evidence  in  this  case  they 
cannot  find  a  verdict  for  the  plaintiff  In  a 
greater  sum  than  25  cents,  the  amount  that 
was  paid  for  the  sending  of  the  telegram." 
(2)  "If  the  jury  believe  the  evidence  in 
this  case  they  must  find  a  verdict  for  the 
defendant"  (3)  "If  the  jury  believe  the  evi- 
dence in  this  case  they  cannot  find  a  verdict 
for  the  plaintiff  for  any  amount  except  a 
nominal  amount,  say  one  dollar/' 

There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  his  damages  at  |100. 
From  this  judgment  the  defendant  appeals 
and  assigns  as  error  the  overruling  of  the  de- 
fendant's motion  to  strike  part  of  the  com- 
plaint, and  the  giving  of  the  charges  request- 
ed by  the  plaintiff,  and  the  refusal  to. give 
the  charges  requested  by  the  defendant. 

Walker,  Porter  &  Walker,  for  appellant 
Malachi  D.  Ivey,  for  appellee. 

HARALSON,  J.  1.  The  case  was  tried  up- 
on the  pleas  (1  and  2)  of  the  general  issue, 
and  on  pleas  6,  7  and  8  setting  up  the  con- 
tributory negligence  of  the  plaintiff. 

The  plaintiff  filed  a  replication  to  these 
last  pleas,  but  in  substance  and  effect,  it  was 
no  more  than  a  joinder  of  issue  on  said 
pleas.  • 

2.  The  defendant  moved  the  court  to  strike 
from  the  complaint  the  concluding  sentence 
therein,  setting  up  that  plaintiff  was  pre- 
vented, on  account  of  defendant's  negligencp 
in  and  about  the  transmission  and  delivery 
of  the  telegraphic  message,  from  being  pres- 
ent at  his  father's  funeral,  and  of  again  see- 
ing him  before  his  burial,  on  account  of 
which  he  suffered  great  injury  to  his  feel- 
ings and  mental  anguish,  to  the  great  dam- 
age of  plaintiff  in  the  sum  of  $1,000,  for 
which  he  suea 

That  the  court  properly  overruled  the  mo- 
tion to  strike,  is  under  the  former  rulings 
of  thVi  court  so  well  settled,  we  need  not 
give  the  matter  attention  further  than  to 
refer  to  the  adjudged  cases:  Gable  Co.  v. 
Ford  (Ala.)  23  South.  684;  Telegraph  Co.  v. 
Adair  (Ala.)  22  South.  73;  Same  v.  Seed,  Id. 
474;  Same  v.  Cunnin^hAm,  09  Ala.  314,  14 
South.  579;  Same  v.  wndon,  93  Ala.  32,  9 
South.  414;  Same  v.  Henderson,  89  Ala.  510, 
7  South.  419. 

3.  The  1st,  4th,  5th  and  6th  charges  given 
at  the  request  of  plaintiff,  assert  the  general 


proposition,  that  if  the  defendant  was 
guilty  of  negligence  in  and  about  the  send- 
ing and  delivery  of  the  telegram,  then  the 
plaintiff  was  entitled  to  recover.  The  con- 
tributory negligence  of  the  plaintiff  set  up  in 
the  said  three  pleas  of  defendant,  was  utter- 
ly ignored  in  these  charges,  and,  however 
correct  the  charges  may  have  otherwise 
been,  they  should  not  have  ignored  reference 
to  the  plaintiff's  own  contributory  negli- 
gence, set  up  and  relied  on  as  a  defense  by 
the  defendant,  and  which  it  hitroauced  evi- 
dence tending  to  establish.  3  Brick«  Dig.  p. 
107,  n  9.  10;  Fitzgerald  v.  State,  112  Ala. 
34,  20  South.  966;  Railroad  Co.  v.  Sampson, 
112  Ala.  426,  20  South.  666. 

4.  The  three  charges  requested  by  defeod- 
ant  were  properly  refused. 

Reversed  and  remanded. 


017  AU.  066) 
JOHNSON  T.  MONTGOMERY  FURNrrURB 
CO.  et  al.i 

(Supreme  Court  of  Alabama.     Feb.  11,  1896.) 

Dbtin us  » Dismissal  of  Aotion  — Actioh  ox 
Boi«D— Res  Judicata. 

The  impaneling  of  a  jury  after  an  action 
of  detinue  was  dismissed  by  plaintiff,  as  '*re- 
quired"  of  the  court  by  Acts  1886-«7,  p.  131 
(Oode  1886,  p.  003,  Dote),  to  assess  the  alternate 
value  and  tne  value  of  the  use  of  the  property 
sued  for  in  the  possession  of  plaintiff  by 
virtue  of  his  having  given  a  bond,  and  the  ren- 
dering of  a  judgment  for  the  property  sued  for 
or  its  alternate  value,  and  for  the  rental  value 
of  the  same  as  assessed  by  the  jury,  which  was 
satisfied,  is  not  res  judicata  in  an  action  on  the 
bond,  which  provided  that.  If  plaintiff  failed  to 
recover,  he  would  pav  defendant  all  such  costs 
and  damages  as  he  might  sustain  by  the  wrong- 
ful complaint.     Oode  1886,  i  2717. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  C.  A.  Johnson  against  the  Mont- 
gomery Furniture  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

This  was  an  action  brought  by  the  appe- 
lant against  the  appellee  the  Montgomery 
Furniture  Company,  as  surety  on  a  detinue 
bond,  to  recover  damages  for  the  breach  of 
said  bond.  The  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court  refused  to  give  the  several  charges 
requested  by  the  plaintiff,  and  gave  the  gen- 
eral affirmative  charge  at  the  request  of  the 
defendants.  The  plaintiff  separately  ex- 
cepted to  the  refusal  of  the  court  to  give 
the  charges  requested  by  him,  and  also  ex- 
cepted to  the  court's  giving  the  general  af- 
firmative charge  requested  by  the  defend- 
ants. 

There  were  verdict  and  Judgment  for  the 
defendants.  The  plaintiff  appeals,  and  as- 
signs as  error  the  ruling  of  the  court  in  re- 
fusing the  charges  requested  by  the  plain- 


1  Rehearing  granted  June  15.  181 .. 
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tiff,  and  the  giving  of  the  charge  requested 
by  the  defendants. 

G.  F.  Mertins  and  P.  C.  Massle,  for  appel- 
lant    John  W.  A.  Sanford,  Jr.,  for  appellees. 

HARALSON,  J.  Suit  on  a  detinue  bond. 
The  Montgomery  Furniture  CJompany,  on  the 
5th  April,  1895,  commenced  an  action  in  det- 
inue against  the  appellant,  G.  A.  Johnsoi^ 
before  a  justice  of  the  peace,  for  the  recov- 
ery of  chattels  in  specie,  and  executed  the 
bond  sued  on,  payable  to  the  plaintiff,— the 
appellant  here,— with  the  other  appellees  as 
sureties  thereon,  conditioned  as  the  statute 
in  such  cases  provides,  "that  if  the  plain- 
tiff fail  in  the  suit,  he  will  pay  the  defend- 
ant all  such  costs  and  damages  as  he  may 
sustain  by  the  wrongful  complaint"  Code 
1886,  I  2717.  The  defendant,  Johnson,  neg- 
lected for  five  days  after  the  seizure  of  the 
property  by  the  constable,  to  replevy  the 
property,  as  authorized  by  section  2718  of 
the  Code.  Thereui>on,  the  plaintiff,  the 
Montgomery  Furniture  Company,  executed 
bond,  as  required  by  that  section,  and  the 
property  was  delivered  to  it  by  the  consta- 
ble. 

The  plaintiff  in  the  detinue  suit  before  the 
Justice  of  the  peace,  recovered  a  judgment, 
on  the  11th  April,  1895,  against  the  defend- 
ant therein,  the  said  C.  A.  Johnson,  for  the 
property  sued  for  and  costs  of  suit  From 
this  judgment  the  defendant,  Johnson,  ap- 
pellant here,  on  the  12th  April,  1895,  appeal- 
ed to  the  city  court  of  Montgomery. 

At  the  April  term,  1896,  of  said  city  court, 
as  the  judgment  entry  recites,  the  parties 
came  by  their  attorneys,  and  on  motion  of 
plaintiff,  the  Montgomery  Furniture  Com- 
pany, the  suit  was  dismissed.  The  judg- 
ment entry  recites  further:  '*And  it  appear- 
ing to  the  coiurt  that  the  property  sued  for 
In  this  case  is  in  the  possession  of  the  plain- 
tiff, a  jury  was  forthwith  impaneled  to  as- 
sess the  alternate  value  of  said  property  and 
also  the  value  of  the  hire  or  use  thereof.'* 
The  jury  so  impaneled,  assessed  the  items 
of  property  separately,  the  values  aggregat- 
ing the  sum  of  $59.  They  also  assessed  the 
rental  vahie  of  the  same  at  $35  for  11  months. 
Judgment  was  rendered  accordingly  for  the 
property  sued  for,  or  at  Its  alternate  value  as 
assessed,  and  for  $85,  "the  rental  value  of  the 
property  as  assessed  by  the  jury." 

The  present  suit  is  on  the  bond  given  by 
the  appellees,  in  said  detinue  suit  before  the 
justice  of  the  peace,— the  necessary  prelim- 
inary bond  for  a  writ  of  seizure,  first  re- 
ferred to  in  said  section  2717  of  the  Code,  the 
condition. of  which  is  set  out  above.  It  was 
commenced  in  the  justice's  court  by  appel- 
lant, Johnson,  against  the  appellees,  as 
obligors  thereon,  and  on  the  final  hearing 
was  decided  by  the  justice  in  favor  of  de- 
fendants with  judgment  against  the  plain- 
tiff for  costs.  The  complaint  claimed 
breaches  of  the  condition  of  the  bond,  in 
that  the  plahitifls  failed  in  their  said  det- 


inue suit,  and  failed  to  pay  the  plaintiff  in 
this  suit  the  damages  and  costs  he  sustained 
in  the  wrongful  complaint  in  said  detinue 
suit;  that  plaintiffs  so  abused,  misused, 
damaged  and  destroyed  the  property  of 
plaintiff,  that  it  was  of  but  littie  value  to 
plaintiff,  to  his  damage  in  the  sum  of  $50, 
and  for  reasonable  attorney's  fees  for  de- 
fending said  detinue  suit 

An  appeal  was  taken  by  the  plaintiff,— C. 
A.  Johnson,— in  the  last-named  suit,  to  the 
circuit  court  of  Montgomery  county.  In  that 
court  the  defendants  pleaded  a  special  plea 
of  res  adjudicata,  in  this,  *that  during  the 
February  term,  1896,  of  the  city  court  of 
Montgomery,  in  a  suit  by  the  Montgomery 
Furniture  Company  y.  C.  A.  Johnson,  a  suit 
of  which  said  court  had  jurisdiction,  the  plain- 
tiff failed  to  prosecute  said  suit  which  was 
an  action  In  detinue,  and  the  same  suit  in 
which  the  bond  here  sued  on  is  alleged  to 
have  been  executed;  that  upon  the  dismissal 
of  plalntilTs  said  suit  0.  A.  Johnson,  defend- 
ant in  said  suit  and  plaintiff  in  above-entitied 
cause,  had  a  jury  impaneled,  to  ascertain  and 
award  him  damages  for  the  wrongful  bring- 
ing of  said  detinue  suit  and  upon  a  hearing 
of  said  cause  before  said  jury,  said  jury  ren- 
dered a  verdict  for  said  C.  A.  Johnson  for  the 
sum  of  thirty-five  dollars  damages,  which  said 
sum  together  with  the  costs  In  that  behalf 
have  been  paid  in  full  by  the  said  Mont- 
gomery Furniture  Company.  Wherefore  the 
defendants  in  this  cause  allege  that  the  plain- 
tiff having  elected  to  pursue  the  statutory 
remedy,  cannot  also,  prosecute  this  suit  on 
the  bond  alleged  to  have  been  executed  in 
said  cause."  The  defendant  also  interposed 
a  plea  of  non  est  factum. 

The  plaintiff  filed  a  special  replication  to 
this  plea,  but  no  issue  seems  to  have  been 
taken  on  It;  and  the  record  shows  afilrm- 
atively,  that  issue  was  taken  alone  on  de- 
fendants* pleas,  and  trial  was  had  thereon. 

The  legislature  by  act  of  February  28, 1887 
(Acts  1886-87,  p.  131;  Code  1886,  p.  603,  note), 
provided  "that  in  all  actions  for  the  recovery 
of  specific  property.  In  any  of  the  courts  of 
this  state,  when  the  property  sued  for  is  in 
the  possession  of  the  plaintiff,  at  the  termina- 
tion of  the  cause,  and  said  cause  is  dismissed 
on  motion  of  either  party,  or  on  plea  in  abate- 
ment it  shall  be  the  duty  of  the  court  trying 
the  same,  forthwith  to  impanel  a  jury  to  as- 
sess the  alternate  value  of  the  property,  and 
also  the  value  of  the  hire  or  use  thereof;  and 
it  shall  be  the  duty  of  the  court  trying  the 
same,  to  render  judgment  against  the  plaintiff 
and  in  favor  of  the  defendant  for  such  prop- 
erty, or  its  alternate  value,  with  damages  for 
the  use  or  hire  thereof,  assessed  by  the  jury." 
This  proceeding  is  required  without  reference 
to  any  bond  that  may  have  been  executed  in 
the  detinue  proceeding,  and  without  impair- 
ing any  remedy  or  recovery  of  damages 
thereon. 

This  was  precisely  the  condition  of  the  case 
as  it  terminated   in  i}^%M%  ^m&^gkt: 


i 


804 


23  SOUTHERN  RBPORTEB. 


(Ala. 


plaintiff  in  the  detinue  suit  there  dismissed 
the  suit.  Thereupon  the  court  Impaneled  a 
jury  as  it  was  required  by  said  act  to  do, 
"to  assess  the  alternate  value  of  said  prop- 
erty, and  also  the  value  of  the  hire  or  use 
thereof."  The  jury  returned  their  verdict, 
after  trial:  "We  the  jury  And  the  value  of' 
the  furniture,  to  wit,  one  desl^  $25;  one  chair 
$4;  20  tables  at  $1.50,  $30=$59.  We  also 
assess  the  rental  for  same  at  $35,  for  eleven 
months;"  and  judgment  was  rendered  for 
the  property  sued  for  or  Its  alternate  value, 
and  for  the  rental  value  of  the  same  as  as- 
sessed by  the  jury. 

This  proceeding,  as  required  by  said  act 
of  1887,  had  reference,  as  we  have  said,  alone 
to  an  ascertainment  of  the  alternate  value  of 
the  property  and  also  the  value  of  the  hire 
or  use  thereof,  and  not  to  any  costs  and  dam- 
ages the  defendant  may  have  sustained  by  the 
wrongful  complaint  in  the  detinue  suit,  cov- 
ered by  the  bond  given  for  the  institution  of 
said  suit,  and  which  is  here  sued  on.  It  was 
shown  that  the  property,  after  this  judgment, 
was  delivered  to  the  plaintiff  in  this  suit;  that 
the  damages— $35— for  the  use  or  hire  thereof 
were  paid  to  plaintiff,  and  that  the  costs  of 
said  suit  were  paid.  This  satisfied  this  par- 
ticular judgment  of  the  city  court,  for  the 
property  itself  or  its  alternate  value,  and  for 
the  use  thereof  during  the  detention.  Beyond 
this,  the  evidence  tended  to  show,  that  the 
defendant  in  the  detinue  suit,  plaintiff  in  this 
action,  sustained  damages  in  the  way  of  an 
attorney's  fee  for  defending  said  suit,  and 
for  the  damage  and  destruction  of  the  prop- 
erty while  in  defendant's  possession.  The 
damages  as  thus  claimed  were  not  ascertain- 
able or  recoverable  by  the  city  court  in  its 
proceeding  under  said  act  of  1887.  If  re- 
coverable at  all,  it  was  under  the  bond  here 
sued  on,  providing  for  them.  Evidence  was 
introduced  tending  to  show  these  damages 
and  their  amount  It  was  error,  therefore,  for 
the  court  to  charge  the  jury  as  it  in  effect  did, 
in  the  general  charge  for  defendant,  that 
the  plea  of  res  adjudicata  as  pleaded,  had 
been  sustained.  It  is  true,  the  defendant  in 
that  suit  and  the  plaintiff  in  this  one,  did  not 
demur  to  said  plea,  but  took  issue  thereon, 
but  it  is  also  true,  as  the  record  evidence 
shows,  that  be  did  not,  as  is  averred  in  the 
complaint,  have  a  jury  impaneled  to  ascertain 
and  award  him  damages  for  the  wrongful 
bringing  of  said  detinue  suit,  and  thereby 
elected  to  pursue  a  statutory  remedy  which 
precludes  him  from  the  prosecution  of  this 
action,  as  is  also  averred  in  the  complaint  in 
this  cause.  The  court,  as  has  been  shown, 
impaneled  that  jury,  as  it  was  by  law  re- 
quired to  do,  and  its  only  purpose  was  to  in- 
quire and  ascertain  the  alternate  value  of  the 
property  seized,  and  in  the  possession  of  the 
plaintiff  in  that  cause,  and  the  hire  or  use 
thereof. 

Nor  was  the  defendant,  on  the  plea  of  non 
est  factum,— the  only  other  plea  filed  by  de- 
fendant,—entitled    to    the    general    charge. 


There  was  evidence  tending  to  sustain  that 
plea,  and  there  was  evidence,  also,  on  the 
part  of  plaintiff  tending  to  disprove  it. 
Whether  the  plea  was  sustained,  therefore,  or 
not,  was  a  question  for  the  jury,  under  prop- 
er instructions  by  the  court  Reversed  and 
remanded. 


(118   Ala.    64.-;) 

TIIXIS  V.  DEAN. 

(Supreme  Court  of  Alabama.    June  10,  1808.) 

Husband  and  VTivb— Gift— Exempt  Pbopsrtt-^ 
judombkt. 

1.  A  husband  ezchan|red  40  acres  of  his  home- 
stead for  a  horse,  whicli  was  delivered  to  bis 
wife  in  consideration  of  her  signing  the  deed. 
Hdd  to  amount  to  a  gift  from  him  to  his  wife. 

2.  Where,  in  a  judgment,  exemptions  as  to 
personal  property  are  waived,  the  debtor  cannot 
devest  his  property  from  liability  thereto  by  giv- 
ing it  to  his  wife. 

Appeal  from  circuit  court,  O)vington  coun- 
ty;  J.  W.  Foster,  Judge. 

Action  by  R.  Tillis  against  J.  F.  Dean.  A 
judgment  was  rendered  in  favor  of  plaintiff, 
and  execution  issued  against  personal  prop- 
erty to  .which  M.  A.  Dean  made  claim. 
From  a  judgment  In  favor  of  claimant, 
plaintiff  appeals.    Reversed. 

This  was  a  statutory  trial  of  the  right  to 
property,  which  was  levied  upon  under  an 
execution  issued  on  a  judgment  in  favor  of 
the  appellant,  R.  Tillis,  against  one  J.  F. 
Dean.  From  the  levy  of  an  execution  upon 
two  ponies  and  a  cow,  the  appellee,  M.  a. 
Dean,  interposed  a  claim  thereto  by  making 
affidavit  and  executing  bond  as  required  by 
statute. 

Upon  the  trial  of  the  claim  suit,  it  was 
shown  that  the  judgment  upon  which  the 
execution  levied  upon  the  property  Involved 
in  the  controversy  was  issued,  was  rendered 
at  the  spring  term,  1892,  of  the  circuit  court 
of  Geneva  county,  in  favor  of  the  plaintiff, 
R.  Tillis,  against  J.  F.  Dean.  That  said 
judgment  contained  a  waiver  of  exemptions 
as  to  personal  property.  The  value  of  the 
property  levied  upon  was  $50. 

The  evidence  for  the  plaintiff  tMided  to 
show  that  J.  F.  Dean,  who  owned  160  acres 
of  land,  which  he  had  entered  and  occupied 
as  a  homestead  in  Ck>vington  county,  sold 
40  acres  of  land  for  a  horse,  the  horse  being 
delivered  to  the  claimant,  as  a  condition 
precedent  to  her  signing  the  deed  to  the  40 
acres  of  land.  The  facts  in  reference  to 
this  transaction  are  sufficiently  stated  in  the 
opinion.  This  transaction  occurred  about 
two  years  prior  to  the  trial  of  the  case, 
which  was  had  at  the  spring  term,  1897,  of 
the  circuit  court  of  (>ovington  county. 

It  was  further  shown  by  the  testimony  for 
the  claimant,  that  some  time  before  the  exe- 
cution, said  J.  F.  Dean,  who  was  the  hus- 
band of  the  claimant,  under  her  instructions, 
exchanged  the  horse  obtained  In  the  sale  of 
the  land  for  the  two  ponies  levied  upon  and 
involved  in  this  controversy.  It  was  also 
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shown  that  the  cow  which  was  levied  upon 
was  purchased  with  money  which  belonged 
to  the  wife. 

Upon  the  introduction  of  all  the  evidence 
the  court  at  the  request  of  the  claimant  gave 
the  general  affirmative  charge  in  her  favor. 
To  the  giving  of  this  charge  the  plaintiff 
duly  excepted.  There  were  verdict  and 
judgment  for  the  claimant.  The  plaintiff 
appeals,  and  assigns  as  error  the  giving  of 
the  general  affirmative  charge  as  requested 
by  the  claimant. 

M.  E.  MlUigan,  for  appellant  J.  T.  Jones 
and  M.  D.  Jones,  for  appellee. 

HARALSON,  J.  It  is  not  contended  by  ap- 
pellant, that  the  cow  which  was  levied  on 
and  claimed,  is  subject  to  the  execution. 
The  only  contention  by  him  is  as  to  the  two 
ponies— that  they  are  liable.  The  judgment 
against  the  defendant  in  execution  contained 
a  waiver  of  exemptions  as  to  personal  prop- 
erty. 

It  appears  that  the  defendant  in  execution, 
J.  F.  Dean,  about  two  years  before  the  trial 
of  this  cause,  owned  160  acres  of  land  in 
Covington  county,  which  he  had  entered  as 
a  homestead  from  the  United  States  govern- 
ment, and  that  this  land  was  his  homestead. 
It  further  appears,  he  agreed  to  sell  or  ex- 
change 120  acres  of  this  land  to  one  Thomas 
for  another  120  acres  which  belonged  to  said 
Thomas;  and  that  he  agreed  to  sell  the  re- 
mainhDig  40  acres  of  the  160  homestead  tract, 
to  one  Driggers,  for  a  horse.  The  bill  of  ex- 
ceptions recites,  that  the  wife  of  defendant, 
the  claimant,  "refused  to  sign  either  deed,  or 
to  move  off  the  homestead,  until  the  120 
acres  procured  from  Thomas  was  conveyed 
to  her,  and  until  it  was  agreed  that  she 
should  have  the  horse,  and  that  when  she 
signed  the  conveyances,  the  horse  was  de- 
livered to  her,  in  order  to  obtain  her  signa- 
ture to  the  deeds."  From  this  it  appears, 
that  the  two  deeds,  the  one  to  Thomas  for 
the  120  acres,  and  the  other  to  Driggers  for 
the  40  acres,  were  executed  at  the  same 
time,  and  that  the  defendant  and  wife  did 
not  move  off  or  abandon  the  homestead  un- 
til said  deeds  were  each  executed.  The 
wife  owned  no  title  or  Interest  In  the  home- 
stead, during  the  life  of  the  husband,  which 
she  could  sell.  While  he  lived,  her  only 
right  in  the  premises  was  to  put  a  veto  on 
The  husband's  right  to  aiienate  the  home- 
stead, without  her  assent,  expressed  as  the 
statute  requires.  Cowan  v.  Railway  Go. 
(Ala.)  23  South.  764.  The  transaction,  there- 
fore, as  to  the  sale  of  the  40  acres  of  land 
for  the  horse,  was  no  more  in-  substance  than 
a  sale  of  the  same  by  the  defendant  for  the 
horse,  which  he  voluntarily  gave  to  his  wife, 
the  claimant  She  acquired  no  title  to  or 
interest  in  the  horse,  by  virtue  of  having 
given  or  parted  with  anything  valuable  for 


It,  and  the  only  interest  she  acquired  in  the 
animal  was  by  way  of  gift  from  her  hus- 
band. 

It  is  well  settled  that  a  conveyance  or  gift 
of  property  exempt  from  liability  for  the 
payment  of  debts  cannot  be  avoided  or  de- 
feated as  in  fraud  of  creditors,  unless  such 
a  gift  or  conveyance  is  of  property  which 
they  can  by  legal  or  equitable  process  sub- 
ject to  the  payment  of  debts.  Alley  v.  Dan- 
iel, 75  Ala.  403,  406;  3  Brick.  Dig.  p.  491,  § 
20. 

When  the  husband  voluntarily  sold  the  40 
acres  of  homestead  for  the  horse,  the  gift  of 
the  animal  to  his  wife,  without  anything 
more,  was  no  Injury  to  his  creditors.  In 
Wright  V.  Smith,  66  Ala.  516,  where  a  ques- 
tion similar  to  the  one  now  before  us  was 
considered,  the  court  by  Brickell,  C.  J.,  said: 
"The  gift  of  such  property  is  of  no  injury 
to  creditors— it  works  them  no  wrong,  and 
deprives  them  of  no  right,  legal  or  equitable. 
As  to  such  property,  it  may  be  well  said,  the 
owner  has  no  creditors,  and  [has]  the  power 
of  disposition  as  if  he  were  free  from  debt. 
Bump,  Fraud.  Conv.  242;  Fellows  v.  Lewis, 
65  Ala.  343.  If  before  the  execution  of  the 
note  by  the  defendant  in  attachment,  waiv- 
ing exemptions,  he  had  given  the  horse  to 
the  claimant,  and  at  the  time  of  gift  the 
horse  was  exempt  from  liability  to  the  pay- 
ment of  debts,  the  title  of  the  claimant  can- 
not be  assailed  by  the  creditors  of  the  donor, 
as  fraudulent"  Here  it  is  plainly  inferable, 
that  if  the  note  by  defendant  waiving  ex- 
emptions had  been  given  before  the  gift  of 
the  property  by  him  to  the  claimant,  it 
would  have  been  liable  to  the  attaching 
creditor  against  the  claim  of  the  voluntary 
donee.  In  the  case  before  us  It  was  shown 
that  the  judgment  in  favor  of  the  plaintiff 
against  the  defendant  in  execution  was  ren- 
dered at  the  spring  term,  1892,  of  Geneva 
circuit  court,  and  the  minute  entry  contain- 
ed the  recital  of  "a  waiver  of  exemptions  as 
to  personal  property."  It  is  to  be  presumed 
that  the  note  or  obligation  upon  which  it 
was  rendered,  contained  a  similar  waiver  of 
exemptions,  to  authorize  such  an  order  in 
the  judgment  Without  this  waiver,  the 
horse  would  not  have  been  liable  in  the 
hands  of  the  wife  to  the  execution,  for  the 
husband  would  have  had  the  power  of  dis- 
position of  it,  by  gift  or  otherwise,  without 
any  fraud  on  the  plaintiff;  but  having 
waived  his  exemptions  as  to  personal  prop- 
erty before  he  gave  the  animal  to  his  wife, 
it  became  liable  to  his  debt  to  plaintiff.  The 
ponies  exchanged  for  the  horse,  as  to  the 
plaintiff,  stood  in  the  place  of  the  horse,  lia- 
ble for  the  debt,  contracted  before  the  trans- 
action by  which  the  horse  was  acquired. 

There  was  error  in  giving  the  general 
charge  for  the  claimant 

Reversed  and  remanded. 
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COX  ▼.  STATE. 


(Supreme  Court  of  Alabama.    June  16»  1808.) 

BlOi.HT^WBAT  CONSTITUTBS. 

Under  the  last  clause  of  Cr.  Code  1890.  S 
4406,  which  in  its  entirety  provides  that  **if 
any  person  having  a  former  husband  or  wife 
living  marries  another,  or  continues  to  cohabit 
with  such  second  husband  or  wife  in  this  state, 
he  or  she  must,  on  conviction,  be  imprisoned,'* 
etc.,  it  is  unnecessary,  to  constitute  the  crime  of 
bigamy,  that  sexual  intercourse  should  contin- 
ue during  the  whole  time  the  parties  live  to* 
gether,  but  the  crime  is  committed  when  they 
live  under  the  same  roof,  and  acknowledge  each 
other  as  husband  and  wife,  although  they  are 
prevented,  by  incapacity,  from  committing  the 
carnal  act. 

Appeal  from  circuit  court,  Jackson  county; 
J.  A.  Bilbro,  Judge. 

Charles  Cox  was  convicted  of  bigamy,  and 
appeals.    Affirmed. 

Tally  &  Proctor,  for  appellant.  Wm.  0. 
FiUs,  Atty.  Gen.,  for  the  State. 

BRICKELL,  0.  J.  The  indictment  is  found- 
ed on  the  last  clause  of  section  4406  of  the 
Criminal  Code  of  1806,  which  in  its  entire- 
ty reads:  "If  any  person  having  a  former 
husband  or  wife  living  marries  another,  or 
continues  to  cohabit  with  such  second  hus- 
band or  wife  in  this  state,  he  or  she  mast, 
on  conviction,  be  imprisoned  in  the  peniten- 
tiary for  not  less  than  two,  nor  more  than 
five  years."  The  statute  was  originally  en- 
acted as  part  of  the  Penal  Code  of  1811 
(Clay's  Dig.  p.  432,  §§  4,  6),  and,  with  changes 
of  verbiage  and  structure  not  affecting  its 
construction,  has  been  incorporated  in  all 
subsequent  revisions  or  codifications  of  the 
statute  (Code  1852,  M  3232,  3283;  Rev.  0)de 
1867,  H  3509,  3600;  Code  1876^  »  4185,  4186; 
Cr.  Code  1886,  M  4016,  4017).  In  Beggs  v. 
State,  55  Ala.  108-110.  the  first  case  in  which 
it  became  necessary  to  construe  the  stat- 
ute, it  was  said:  *'When  this  statute  is 
read  in  connection  with  the  common  law 
existing  at  the  time  of  its  enactment,  it 
is  apparent  two  offenses  are  thereby  cre- 
ated; or,  rather,  the  common-law  offense 
of  bigamy  is  declared,  and  the  punishment 
which  must  follow  conviction  defined,  and  a 
statutory  offense,  the  continuance  of  cohabi- 
tation under  the  vicious  marriage,  making 
bigamy,  punishable  as  the  latter  offense,  is 
created.  The  offense  of  bigamy  remains,  in- 
dictable and  punishable  at  the  place  of  Ita 
commission.  If  the  second  marriage  was  in 
this  state,  the  county  of  its  commission  is 
the  only  place  in  which  an  indictment  for 
the  offense  will  lie.  As  to  this  offense,  the 
common  law  is  not  changed.  Necessity  for 
a  change  is  obviated  by  the  creation  of  the 
new  offense,— the  cohabitation  under  the  sec- 
ond marriage.  If  the  marriage  was  in  an- 
other state,  and  the  cohabitation  in  this 
state,  the  wrong  done  here  is  the  evil  exam- 
ple of  persons  living  together  as  husband 
and  wife,  who  do  not  in  fact  and  in  law  sus- 


tain that  relation,— the  open  continuance  of 
an  adulterous  connection." 

The  evidence  without  confiict  shows  that  the 
defendant,  having  a  wife  living,  he  and  she  be- 
ing residents  of  the  county  of  Jackson,  in  this 
state,  married  Martha  Hughes,  in  the  state  of 
Tennessee,  subsequently  living  with  her  as  his 
wife  in  the  county  of  Jackson,  then  removing 
to  the  state  of  Tennessee,  and  there  living  with 
her  as  his  wife.  About  five  weeks  before  the 
finding  of  the  indictment,  they  returned  to  the 
county  of  Jackson,  lived  together  as  man  and 
wife  under  the  same  roof,  occupied  the  same 
bed,  acknowledging  each  other  as  husband 
and  wife,  and  in  all  respects  so  conducted 
themselves  in  the  presence  of  the  community. 
The  def  »xdant  introduced  evidence  tending  to 
show  that,  six  or  seven  years  prior  to  the 
trial,  said  Martha,  by  reason  of  a  serious  sur- 
gical operation  to  which  she  had  been  com- 
pelled to  submit,  was  incapacitated  from  sex- 
ual intercourse,  and  since  the  <^;>eration  he  had 
not  had  sexual  intercourse  with  her,  and  for 
more  than  three  years  had  not  had  such  inter- 
course with  her  in  the  county  of  Jackson.  Up^ 
on  this  phase  of  the  evidence,  the  defendant  re- 
quested several  instructions,  basing  the  right  to 
an  acquittal  upon  the  proposition  that  continu- 
ous sexual  intercourse  is  an  indispensable  ele- 
ment of  the  statutory  offense.  We  do  not  doubt 
that  sexual  intercourse  is  a  necessary  ingredient 
of  the  statutory  offense.  From  its  original  en- 
actment, through  all  subsequent  revisions  or 
codifications  of  the  statute,  the  statute  has  been 
associated  with  other  statutes  creating  or  dec- 
Uiratory  of  offenses  of  which  such  Intercourse 
is  the  essential,  crlmUiating  element  Origin- 
ally, it  was  associated  with  the  statute  de- 
nouncing the  offense  of  a  man  and  woman  liv 
ing  together  in  adultery  or  fornication,  and 
the  statute  defining  incest,  and  fixing  its  pun- 
ishment aay's  Dig.  pp.  429,  430,  §{  2-6. 
Without  now  tracing  the  statute  through  sub- 
sequent revisions  or  codifications,  it  will  be 
found  in  the  Crkninal  Code  of  1886  (sectiona 
4012-4010),  associated  with  the  statutes  in 
relation  to  incest  living  in  adultery  or  forni- 
cation, seduction,  and  miscegenation.  Apart 
from  the  association  of  the  statute  with  othet 
statutes,  the  terms  of  the  statute,  "continues 
to  cohabit  with  such  second  husband  or  wife," 
imply  or  involve  sexual  intercourse.  The 
word  "cohabit,"  and  its  derivative,  "cohabita- 
tion," are  words  of  large  signification.  "Co- 
habit" in  its  general  sense,  is  defined  in  the 
Century  Dictionary:  "To  dwell  together;  in- 
habit or  reside  in  company,  or  in  the  same 
place  or  country."  And  a  specific  definition  is: 
"To  dwell  or  live  together  as  husband  and 
wife;  often  with  reference  to  persons  not  le- 
gally married,  and  usually,  but  not  always, 
implying  sexual  intercourse."  There  is  a  cor- 
responding definition  of  "cohabitation."  In 
Bouv.  Law  Diet  (Rawle's  Ed.),  "cohabit"  is 
defined,  "To  live  together  in  the  same  bouse, 
claimlDg  to  be  married;"  and,  when  used  with- 
out reference  to  the  relation  of  the  parties  as 
husband  and  wife,  the  definition  is,  "To  live 
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together  In  the  same  house."  Mr.  Bishop's 
definition  of  "cohabitation"  Is:  "To  cohabit  Is 
to  dwell  together.  Matrimonial  cohabitation 
18  the  living  together  of  a  man  and  woman 
ostensibly  as  husband  and  wife."  1  Blsh. 
Mar.  &  DlT.  {  777.  And  from  euch  cohabita- 
tion, he  adds,  '*the  carnal  act  is  presumed."  2 
Blsh.  Mar.  &  DIy.  (  628. 

It  Is  one  proposition  to  assert  that  sexual 
Intercourse  Is  a  necessary  element  of  the  statu- 
tory offense,  and  quite  another  to  assert  that  It 
must  be  continuous,— that  It  must  attend  the 
whole  period  of  time  during  which  the  parties 
Uve  together  ostensibly  as  husband  and  wife. 
The  question  was  very  fully  discussed  and 
considered  in  Cannon  v.  U.  S.,  116  U.  S.  05,  6 
Sup.  Ct.  278.  The  third  section  of  the  act  of 
congress  for  the  suppression  of  polygamy 
reads:  **That  If  any  male  person  in  a  territory 
or  other  place  over  which  the  United  States 
have  exclusive  jurisdiction,  hereafter  cohabits 
with  more  than  one  woman,  he  shall  be  deem- 
ed guilty  of  a  misdemeanor,"  etc.  22  Stat  31. 
Gannon  was  Indicted  for  a  violation  of  this  act, 
and  sought  to  defend  upon  the  ground  that  he 
did  not  have  sexual  Intercourse  with  the  wom- 
an with  whom  he  was  dwelling,  after  the  en- 
actment of  the  act  The  court  said:  "The 
principal  question  argued  at  the  bar  was  the 
proper  construction  of  section  3  of  the  act  of 
1882.  That  question  depends  upon  the  mean- 
ing of  the  word  'cohabit,'  In  the  section.  The 
meaning  contended  for  by  ttie  defendant  is 
Indicated  by  his  offer  to  show  by  Clara  C.  Can- 
non nonaccess,  and  facts  to  rebut  the  presump- 
tion of  sexual  intercourse  with  her,  and  the 
actual  absence  of  such  Intercourse;  and  by 
requests  for  Instructions  to  the  jury,  which 
are  based  on  the  view  that  the  word  'co- 
habit' necessarily  Implies  the  idea  ot  having 
sexual  intercourse.  But  we  are  of  opinion 
that  this  Is  not  the  proper  Interpretation  of 
the  statute,  and  that  the  court  properly 
charged  the  jury  that  the  defendant  waa  to 
be  found  guilty  if  he  lived  hi  the  same  house 
with  the  two  wom«),  and  ate  at  their  respec- 
tive tables  one-third  of  his  time  or  there- 
abouts, and  held  them  out  to  the  world,  by  his 
language  or  conduct,  or  both,  as  his  wives;  and 
that  it  was  hot  necessary  it  should  be  shown 
that  he  and  the  two  women,  or  either  of 
them,  occupied  the  same  bed  or  slept  in  the 
same  room,  or  that  he  had  sexual  inter- 
course with  either  of  them.  •  •  •  It  is  the 
practice  of  unlawful  cohabitation  with  more 
than  one  woman  that  Is  aimed  at,— &  cohab- 
itation classed  with  polygamy,  and  having 
its  outward  semblance.  It  is  not,  on  the 
one  hand,  meretricious,  unmarital  Intercourse 
with  more  than  one  woman.  General  legis- 
tlon  as  to  lewd  practices  is  left  to  the  terri- 
torial government  Nor,  on  the  other  hand, 
does  the  statute  pry  into  the  Intimacies  of 
the  marriage  relation.  But  it  seeks  not  only 
to  punish  bigamy  and  polygamy  when  direct 
proof  of  the  existence  of  these  relations  can 
be  made,  but  to  prevent  a  man  from  flaunt- 
ing In  the  face  of  the  world  the  ostentation 


and  opportunities  of  a  bigamous  household, 
with  all  the  outward  appearances  of  the  con- 
tinuance of  the  same  relations  which  existed 
before  the  act  was  passed,  and  without  refer- 
ence to  what  may  occur  In  the  privacy  of  these 
rdations.  Compact  for  sexual  nonlntercourse, 
easily  made  and  as  easily  broken,  when  the 
prior  marriage  relations  continue  to  exist,  with 
the  occupation  of  the  same  house  and  table 
and  the  keeping  of  the  same  famUy  unity, 
is  not  a  lawful  substitute  for  the  monoga- 
mous family,  which  alone  the  statute  toler- 
ates." 

By  the  bigamous  marriage  in  Tennessee, 
sexual  intercourse  was  contemplated  and  fol- 
lowed in  this  state,  and  In  the  county  of 
Jackson,  originally.  It  is  true  that,  prior  to 
the  finding  of  the  indictment,  the  statute  of 
limitations  had  operated  as  a  bar  to  a  prosecu- 
tion for  the  original  vicious  cohabitation. 
But  the  parties  returned  to  this  state,  living 
under  the  same  roof,  acknowledging  each 
other  as  husband  and  wife,  and  presenting  to 
the  community  every  indicia  of  that  relation. 
The  carnal  act  may  not  have  been  commit- 
ted. That  was  presented  by  the  incapacity 
of  the  woman,  not  by  the  desire  or  Intent  of 
the  parties  to  abstain  from  it  If  capacity 
had  been  restored,  it  would  have  been  re- 
sumed. The  incapacity,  so  far  as  may  be 
Inferred  from  the  evidence,  was  a  fact 
known  only  to  the  parties.  It  was  not 
known  in  the  community  in  which  they  were 
dwelling  together.  Cases  may  possibly  oc- 
cur in  which  parties  may  abandon  cohabita- 
tion,—a  living  together  ostensibly  as  hus- 
band and  wife;  as  parties  may  abandon  liv- 
ing together  In  adultery  or  fornication,  and 
they  may  continue  under  the  same  roof. 
But  In  such  cases,  to  relieve  from  crhnl- 
nality,  there  must  be  such  external  evidence 
of  the  abandonment  as  will  neutralize  the 
appearance  to  the  community  of  the  open  and 
demoralizing  example  of  living  in  an  illicit 
relation.  The  law  intends  to  preserve  and 
promote  the  Institution  of  marriage,  to  pro- 
hibit pretenses  or  false  assumptions  of  its 
existence,  and  to  prevent  the  public  scandal 
and  disgrace  following  the  living  in  that  os- 
tensible relation.  There  was  no  error  in  the 
refusal  of  the  instructions  requested  by  the 
defendant  and  the  judgment  of  the  court 
below  must  be  affirmed.    Affirmed. 


(117  Ala. 
STATE  V.  STBEIET  et  al. 
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(Supreme  Court  of  Alabama.     June  16,  18D8.) 

Statotes— Title  and  Suimeot— Coonties— Taxa- 
Tiox— APPROPRIATIONS— Bridges  and  Roads. 

1.  Under  Const,  art.  4,  f  2,  requiring  each 
law  to  contain  but  one  subject,  which  shall  be 
expressed  in  its  title,  Pamph.  Acts  1896-97,  pp. 
1228-1236,  entitled,  "An  act  for  the  improve- 
ment of  roads  and  bridges  in  Marshall  county," 
is  not  unconstitutional  as  embracing  more  than 
one  subject. 

2.  Pamph.  Acts  1896-97,  pp.  1228-1236,  pro- 
viding that  no  part  of  the  county  revenues  lev- 
ied  for  general  purpo8^g«Jw^  Jf V^S^fegftl: 
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ing  bridges,  and  requiring  the  county  commis- 
sioners annually  to  levy  a  special  tax  not  ex- 
ceeding one-tenth  of  one  per  centum,  to  be  used 
in  building  and  repairing  oridges,  and  authoriz- 
ing the  setting  apart  of  a  sum  out  of  the  taxes 
levied  for  general  purposes  to  be  applied  to  the 
improvement  of  public  roads,  does  not  violate 
Const,  art.  11,  {  5,  providing  that  no  county 
shall  be  authorized  to  levy  a  greater  rate  of  tax- 
ation in  any  one  year  than  one-half  of  1  per 
cent. 

3.  Const,  art  4,  (  32,  requiring  all  appropria- 
tions not  included  in  the  general  appropriation 
bill  to  be  made  by  separate  bills,  each  embra- 
cing one  subject,  applies  only  to  legislative  ap- 
propriations from  the  state  trea^ry,  and  not  to 
the  appropriation  of  county  taxes. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; James  A.  Bilbro,  Judge. 

T.  A.  Street  and  others  were  Indicted  for 
failure  to  discharge  their  duty  as  members 
of  the  court  of  county  commissioners  of  Mar- 
shall county.  A  demurrer  to  the  indictment 
was  sustained,  and  the  state  appeals.  Re- 
versed. 

Wm.  C.  Fitts,  Atty.  Gen.,  for  the  State. 
O.  D.  Street,  for  appellees. 

BRICKELL,  C.  J.  The  Indictment  alleges 
that  two  of  the  defendants  are  members  of 
the  court  of  county  commissioners  of  the 
county  of  Marshall,  and  that  the  other  de- 
fendant is  the  judge  of  probate  of  the  coun- 
ty, and  that  they  willfully  failed  to  discbarge 
duties  Imposed  on  them  by  an  act  of  the  last 
general  assembly,  approved  Febmary  18,1897, 
entitled  **An  act  for  the  improvement  of  roads 
and  bridges  in  Marshall  county,  Alabama." 
Pamph.  Acts  1896-97,  pp.  1228-1286.  A  de- 
murrer was  Interposed  to  the  indictment, 
assigning  10  causes.  The  ninth  and  tenth 
causes  assail  the  constitntionality  of  the  act, 
and  these  causes  were  sustained;  and,  from 
the  Judgment  sustaining  them,  this  appeal  is 
prosecuted  by  the  state,  in  pursuance  of 
the  statute  (Cr.  Code  1896,  (  4316). 

The  first  insistence  in  support  of  the  judg- 
ment of  the  court  below  is  that  the  act  of- 
fends the  clause  of  the  second  section  of  the 
fourth  article  of  the  constitution  which  de- 
clares, with  exceptions  it  is  not  now  neces- 
sary to  enumerate,  that  "each  law  shall  con- 
tain but  one  subject,  which  shall  be  clearly 
expressed  in  its  title."  The  proposition  in 
support  of  the  objection  that  the  act  offends 
this  limitation  we  state  as  it  is  stated  in  the 
brief  of  counsel:  '*The  act  is  unconstitution- 
al, because  its  title  and  body  embrace  two 
separate  and  distinct  subject  matters,  viz.: 
(1)  The  improvement  of  roads;  (2)  the  im- 
provement of  bridges."  From  the  multiplici- 
ty of  judicial  decisions  to  which  this  limita- 
tion has  given  rise  since  its  introduction  in- 
to the  organic  law  of  the  state,  and  since  the 
introduction  of  a  corresponding  limitation  in- 
to the  constitutions  of  many  of  the  other 
states,  certain  principles  may  be  deduced 
governing  its  construction  and  application, 
upon  which  there  is  very  general,  if  not  un- 
broken, concurrence  of  opinion.  The  limita- 
tion is  not  excepted  from  the  cardinal  rule 


that  it  is  only  a  dear  violation  of  the  con- 
stitution which  wlU  justify  the  courts  in 
overruling  the  legislative  will.  Bvery  legis- 
lative act  is  presumed  to  be  constitutional, 
and  every  intendment  is  in  favor  of  its  va- 
lidity. Gooley,  Const  Lim.  (6th  £kL)  218u 
While  the  limitation  must  be  so  construed 
and  applied  as  to  avoid  and  suppress  the  mis- 
chief against  which  it  is  directed,  the  con- 
struction must  not  be  strict,  embarrassing 
legislation  by  making  laws  unnecessarily  re- 
strictive in  their  scope  and  operation,  or  by 
the  multiplication  of  their  number,  by  an  in- 
hibition of  the  legislature  from  the  incorpo- 
ration in  one  act  of  all  matters  properly  con- 
nected with  one  general  subject  Id.  172. 
"By  this  generous  principle  of  liberal  con- 
struction," as  it  is  termed  by  Mr.  Freeman, 
in  the  annotations  to  the  case  of  Davis  ▼. 
State,  61  Am.  Dec.  339,  all  well-considered 
adjudications  are  guided.  The  legislature 
must  for  itself  determine  how  broad  and 
comprehensive  the  subject  of  an  enactment 
shall  be,  and  the  degree  of  particularity 
which  must  be  observed  in  the  title  defining 
it  And  so  long  as  the  generality  of  a  title 
is  not  "made  a  cover  to  legislation  incongru- 
ous in  itself,  and  which  by  no  fab:  intend- 
ment can  be  considered  as  havhig  a  neces- 
sary or  proper  connection,"  there  is  no  cause 
of  objection.  Cooley,  Const  Lim.  (6th  Bd.) 
172, 173.  When  the  title  of  an  act  expresses 
but  one  general  subject  and  all  its  provi- 
sions are  allied  to  the  subject  expressed,  or, 
as  is  usually  said,  are  germane  or  cognate  to 
it  all  the  purposes  of  the  limitation  are  satisr 
fied.  This  is  the  real  test  in  each  particular 
case:  When  the  title  expresses  one  general 
subject  however  broad  and  comprehensiTe 
the  subject  may  be,  whether  the  act  includes 
provisions  wliich  by  no  fair  intendment  can 
be  considered  as  having  connection  or  rela- 
tion to  the  subject  expressed.  Applying  these 
rules,  if  we  were  not  compelled  to  indulge  all 
reasonable  presumptions  in  favor  of  its  con- 
stitutionality, we  could  not  hesitate  to  afilrm 
that  the  act  is  free  from  all  just  objection 
as  wanting  in  clearness  hi  the  expression  of 
its  subject  in  the  title,  or  of  duplicity  in  the 
expression  of  two  dissimilar  subjects,  not 
having  logical  and  legal  connection.  It  Is 
difficult  to  conceive  of  any  two  matters  so 
treated  by  the  common  law,  and  by  legisla- 
tion, and  in  popular  understanding,  as  consti- 
tuting but  one  general  subject  as  public 
roads  and  bridges.  In  Elliott  Roads  &  S.  4, 
S,  a  road  is  defined  as  "a  passage  ground  ap- 
propriated to  public  travel,"  and  public  roads 
as  '*such  as  are  open  to  the  public,  and  under 
the  control  of  governmental  instrumentali- 
ties, as  counties,  townships,  road  districts, 
and  local  subdivisions  of  a  similar  character. 
Such  roads  are  set  apart  to  the  public,  and 
are  maintained  at  public  expense."  In  Bou- 
vier's  Law  Dictionary  (Rawle's  Ed.,  voL  1) 
public  bridges  are  defined  as  such  *'as  form 
part  of  the  highway,  common,  according  to 
their  character,  as  foot  horse,  or  carriage 
Digitized  by  VaUUV  LC 
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bridges,  to  the  public  generally,  with  or  with- 
out toll;  though  their  use  may  be  limited  to 
particular  occasions,  or  the  seasons  of  flood 
or  frost."  And  in  the  standard  work  of 
Elliott,  to  which  reference  has  just  been 
made  (page  20),  public  bridges  are  defined  as 
structures  across  a  creek,  river,  or  other 
natural  body  of  water,  or  canal,  ditch,  or  oth- 
er artificial  water  way,  erected  for  the  accom- 
modation of  the  public.  And  it  is  said  a 
bridge  Is  an  essential  part  of  a  road,  and  the 
*aocating  of  a  bridge  is  but  the  laying  out  of 
a  highway."  In  all  our  legislation,  roads 
and  bridges  have  been  associated  as  parts 
of  one  general  subject,  placed  under  the  su- 
perintendence and  control  of  the  court  of 
county  commissioners.  Clay's  Dig.  p.  506, 
§§  1-41.  In  the  subsequent  codifications  of 
the  statutes,  in  which  they  were  arranged 
in  chapters  and  articles,  a  chapter  has  been 
devoted  to  "Roads,  Bridges,  Ferries,  and  Wa- 
ter Courses,"  divided  into  articles,  each  ar- 
ticle but  a  subdivision  of  the  general  sub- 
ject. Code  1886,  p.  347,  c.  14.  The  act  is  not 
subject  to  the  objection  of  repugnancy  to 
the  clause  of  the  constitution  invoked  to  de- 
feat it. 

The  next  Insistence  against  the  validity  of 
the  act  is  in  the  argument  of  counsel  em- 
bodied in  these  words:  "The  constitution  of 
the  state  (article  11, 1  5)  provides:  'No  county 
in  this  state  shall  be  authorized  to  levy  a 
larger  rate  of  taxation  in  any  one  year,  on 
the  value  of  the  taxable  property  therein,  tha^ 
one-half  of  one  per  centum.'  This  is  not  only 
a  limitation  upon  the  taxing  power  of  the 
county,  but  it  is  also  a  grant  of  a  power  of 
taxation  to  the  extent  of  one-half  of  one  per 
centum.  The  power  to  tax  to  this  extent  is 
therefore  a  constitutional  power,  and  cannot 
be  interfered  with,  or  Implied  by  legislative 
enactment.  The  power  to  tax  Is  inseparable 
from  the  right  to  control  the  expenditure  of 
the  fund  resulting  from  taxation.  A  limita- 
tion upon  or  an  interference  with  the  control 
by  the  county  of  the  fund  arising  therefrom 
is  a  limitation  upon  or  an  interference  with 
the  power  itself.  As  the  legislature  cannot 
limit  or  Interfere  with  the  power  itself,  It 
cannot  limit  or  interfere  with  the  fruits  of 
ti^e  taxation."  The  eleventh  article  of  the 
constitution  is  devoted  to  the  subject  of  tax- 
ation, and  as  was  observed  by  Somerville,  J., 
in  Hare  v.  Kennerly,  83  Ala.  608-611, 3  South. 
683,  its  several  provisions  "are  not  grants 
of  power  to  levy  taxes,  but  limitations  upon 
that  taxing  power,  which  has  always  been 
inherent  in  the  state,  and  vested  in  the  legis- 
lative branch  of  the  state  government,  which 
is  the  depositary  of  all  authority  on  the  sub- 
ject" And  in  exposition  of  the  article  it 
was  observed:  ''It  fully  recognizes  three 
classes  of  taxes  on  property,  and  three  dis- 
tinct systems  of  taxation:  (1)  State  taxes, 
levied  for  state  purposes,  and  commensurate 
with  the  entire  limits  of  the  state;  (2)  coun- 
ty taxes,  levied  on  property,  and  subjects  of 
taxation  in  the  county,  for  county  purposes; 


and  (3)  municipal  taxes  authorized  by  law  to 
be  levied  for  municipal  purposes."  The  fifth 
section  of  the  article  is  devoted  to  county 
taxation,  and  the  first  clause  prohibits  the 
grant  to  a  county  of  authority  "to  levy  a 
larger  rate  of  taxation  In  any  one  year,  on  the 
value  of  the  taxable  property  therein,  than 
one-half  of  one  per  centum."  The  prohibition, 
by  its  terms,  is  a  limitation  or  restraint  of 
legislative  power,  and  not  of  power  residing 
in  the  county.  Counties  are  involuntary  po- 
litical or  civil  divisions  of  the  state,  created 
by  statute,  to  aid  in  the  administration  of 
government  Whatever  of  power  they  may 
possess,  or  wliatever  of  duty  may  devolve 
upon  them,  originates  in  and  is  derived  from 
legislation.  They  have  no  Inherent  power  of 
taxation,  nor  are  they  by  the  constitution  in- 
vested with  such  power.  All  the  constitution 
contemplates  is  the  legislative  delegation  of 
such  power;  and  the  statutes  have  delegated 
the  power  to  the  court  of  county  commission- 
ers the  agency  by  which  all  the  powers  of 
the  coimty  are  exercised.  Code  1896,  §§  958, 
3985.  A  fallacy  of  the  argument  of  counsel, 
fatal  to  it  lies  in  the  supposition  that  the 
constitution  grants  to  a  county  power  of 
taxation,  and  that  the  power  of  taxation 
which  legislation  may  delegate  to  them  is  in 
any  proper  sense  a  constitutional  power.  It 
is  power  derived  from  legislation,  and  may 
be  withheld  or  changed  or  modified  at  legis- 
lative discretion,  no  element  of  contract  with 
third  persons  intervening,  compelling  a  levy 
and  appropriation  of  taxes.  Edwards  v.  Wil- 
liamson, 70  Ala.  145.  There  are  events  ex- 
pressed in  the  fifth  section  in  which  a  county 
may,  by  legislation,  be  authorized  to  levy 
special  taxes,  which  may  be  in  excess  of  the 
maximum  prescribed  by  the  first  clause  of 
the  section,  denominated  "special  taxes,"  be- 
cause of  the  special  uses  or  purposes  to  which 
they  must  be  applied.  And  of  them  Is  the 
payment  of  any  debt  or  liability  created  for 
the  erection  of  necessary  public  buildings  or 
bridges.  The  general  statute  Invests  the 
court  of  county  commissioners  with  authority 
to  levy  a  special  tax  for  the  building  of 
bridges  and  causeways.  Code  1896,  §  2498. 
The  first  section  of  the  act  before  us  provides 
that  no  part  of  the  county  revenues  levied 
and  collected  for  general  purposes  shall  be 
appropriated  or  used  in  building  or  repairing 
bridges,  and  requires  the  court  of  county 
commissioners  annually,  at  the  time  of  levy- 
ing taxes  for  general  county  purposes,  to  levy 
a  special  tax,  not  exceeding  one-tenth  of  1 
per  centum,  to  be  known  as  the  "bridge  tax," 
to  be  paid  into  the  county  treasury,  kept  sep- 
arate from  other  county  funds,  and  used  in 
building  and  repairing  bridges  and  approach- 
es thereto,  and  for  no  other  purpose,  under 
the  direction  of  the  court  of  county  commis- 
sioners. And  the  court  Is  authorized  to  ob- 
tain temporary  loans  to  pay  such  obligations 
as  the  county  may  owe,  or  may  contract  in 
repairing  and  building  bridges  and  approach-^ 
es,  until  the  tax  is  collected,  and  from  ihe 
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taxes  when  collected  to  pay  such  loans.  This 
Is  the  entire  provision  of  the  act  in  reference 
to  bridges,  and  we  cannot  doubt  that  it  con- 
forms to  the  constitution.  The  remainder 
of  the  act  relates  to  the  improvement  of 
roads.  The  third  section  requires  the  court 
of  county  commissioners,  annually,  to  ap- 
propriate and  set  apart,  out  of  the  taxes 
levied  for  general  purposes,  "such  sum  as  the 
condition  of  the  county  treasury  will  war- 
rant, but  in  no  case  less  than  one-eighth  of 
one  per  centum  on  the  assessed  valuation  of 
the  said  county,  which  sum  shall  be  part  of 
the  one-half  of  the  one  per  centum  authorized 
by  law  for  county  purposes*';  and  this  is  to 
constitute  a  road  fund,  to  be  applied  exclu- 
sively to  the  improvement  of  the  public  roads, 
and  the  manner  of  its  use  and  application 
Is  particularly  prescribed.  The  maintenance 
and  improvement  of  public  roads  has  been 
a  legislative  policy  from  the  earliest  days  of 
organized  government;  and  the  policy  has 
been  to  commit  the  duty  of  maintaining  and 
improving  them  to  the  several  counties,  acting 
through  the  agency  of  the  court  of  county 
commissioners.  Legislative  authority  is  es- 
sential to  enable  the  court  to  make  applica- 
tion of  the  funds  of  the  county,  and  there 
has  not  been  a  period  when  it  had  not  au- 
thority to  pay  particular  claims  against  the 
county  originating  in  the  maintenance  or 
improvement  of  public  roads.  The  whole 
scope  of  the  act  is  to  create  a  special  fund, 
which  must  be  applied  to  this  public  use 
or  purpose.  The  burdens  of  the  taxpayer 
are  not  increased.  The  limit  of  county  taxa- 
tion is  not  exceeded.  The  uses  or  purposes 
to  which  the  fund  must  be  applied  are  county 
uses  or  purposes,  essentially.  The  legislative 
power  exercised  has  been  of  continuous  exer- 
cise from  the  beginning  of  government,  and 
is  not  in  conflict  with  the  constitution. 

Nor  has  section  32  of  the  fourth  article  of 
the  constitution  any  application  to  the  act; 
nor  Is  it  a  limitation  of  the  legislative  power 
exercised  in  its  enactment.  By  Its  terms,  by 
its  association  with  other  preceding  and  suc- 
ceeding sections  of  the  constitution,  its  sub- 
ject-matter is  appropriations  from  the  treas- 
ury of  the  state.  Surely  it  has  no  applica- 
tion to  the  appropriation  by  the  legislature 
of  taxes  it  delegates  to  a  county  the  authority 
to  levy.  The  third  section  of  the  act,  im- 
posing a  specific  tax  on  particular  vehicles, 
without  regard  to  their  value,  was  at  this 
term  (Smith  v.  Court  of  County  Com'rs,  23 
South.  141)  declared  violative  of  the  consti- 
tutional mandate  that  "all  property  shall  be 
assessed  in  exact  proportion  to  the  value  of 
such  property."  It  is  an  elementary  principle 
of  constitutional  law  that  if  some  of  the  pro- 
visions of  a  statute  are  violative  of  the  con- 
stitution, while  others  are  consistent  with  it, 
the  latter  will  be  maintained  if  they  can  be 
separated  from  and  stand  without  the  un- 
constitutional parts  of  the  law.  The  courts 
will  treat  the  unconstitutional  parts  as  if  they 
were  stricken  out  of  the  statute.    1  Brick. 


Dig.  p.  361,  §  16;  Cooley,  Const  Llm.  (6th 
Ed.)  209.  Regarding  the  third  section  of  the 
act  as  stricken  out,— as  If  it  had  never  been 
enacted,— the  only  result  Is  that  the  vehicles 
therein  enumerated  become  taxable  accord- 
ing to  their  value,  and  all  the  purposes  of 
the  statute  (the  improvement  of  roads  and 
bridges)  are  capable  of  being  accomplished. 
The  statute  under  which  the  appeal  Is  taken 
limits  the  consideration  and  decision  of  this 
court  to  the  constitutionality  of  the  statute 
drawn  in  question.  If  the  statute  be  consti- 
tutional, the  judgment  adjudging  it  uncon- 
stitutional must  be  reversed,  though  it  be 
apparent  the  indictment  founded  on  the  stat- 
ute cannot  be  maintained.  In  the  exercise 
of  the  power  it  is  averred  the  defendants 
failed  to  exercise,  they  were  clothed  with 
power  in  its  nature  legislative  and  Judicial. 
It  may  well  be  doubted  if  the  section  of  the 
statute  on  which  the  indictment  is  founded 
can  be  so  construed  as  to  embrace  other  than 
mere  ministerial  officers,  and  if  it  is  capable 
of  a  larger  construction,  embracing  the  mem- 
bers of  the  commissioners'  court,  whether  the 
indictment  should  not  aver  that  the  official 
delinquency  imputed  to  them  proceeded  from 
corrupt  motives;  and  there  are  causes  of 
objection  pointed  out  by  the  demurrers  which 
were  overruled,  it  may  be,  were  wen  taken. 
These  are  not  now  matters  for  consideration. 
We  cannot  if  there  is  error  In  these  respects, 
set  it  off,  as  Is  suggested,  against  the  error 
of  sustaining  the  demurrers  relating  to  the 
constitutionality  of  the  act.  The  Judgment 
must  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


018  Ala.  tis) 

HOWISON  V.  OAKLEY  et  al. 

(Supreme  Coort  of  Alabama.    June  16>  1S06.) 

Administration— Sales  op  Rbaltt  — Cokfiriia- 
TioN— Refusal  to  Complt  with  Bid— Rbmbpt 
—Resale— EiOHTs  or  Heirs— Actions— Joinder 
—Pleading— Demurker— Damages. 

1.  Id  every  Judicial  sale  there  is  an  implied 
condition  that,  if  the  purchaser  fails  to  com- 
plete it,  the  property  may  be  resold  at  his  riBk, 
and  that,  if  it  brings  a  less  price  at  the  second 
sale,  he  is  liable  for  the  deficiency,  together 
with  the  costs  of  the  sale. 

2.  This  liability  is  in  the  nature  of  liquidated 
damages,  and>  where  a  resale  has  been  had, 
constitutes  the  measure  of  the  recovery;  and  if 
for  any  reason  plaintiff  is  not  entitled  to  such 
damages,  no  recovery  whatever  can  be  had. 

3.  But,  if  there  has  been  no  resale,  the  im- 
plied agreement  as  to  the  measure  of  damages 
is  no  longer  binding,  and  in  that  event  the  meas- 
ure of  damages  is  the  difference  between  the 
amount  bid,  if  accepted  by  the  court,  and  the 
market  value  of  the  land  at  the  time  of  the 
breach,  if  sold  on  the  same  terms. 

4.  Where  a  purchaser  of  land  at  a  Judicial 
sale  fails  to  complete  it,  and  the  land  is  sold 
for  a  price  less  than  his  bid,  the  liquidated  dam- 
ages recoverable  are  composed  of  two  item.««: 
(1)  The  difference  between  the  amount  of  bis 
bid  and  the  amount  for  which  the  land  sold  at 
the  second  sale,  and  (2)  the  necessary  expenses 
of  that  sale;  and,  although  the  circnmstances 
preclude  a  recovery  of  the  first  item,  the  second 
iuay  still  be  recovered^ itized  by  VjiJiJVLC 
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5.  In  order  that  m  purchaser  of  land  at  a  jn- 
dicial  sale  shall  be  liable  for  loss  sustained  on 
a  resale  because  of  his  failure  to  comply  with 
thg  terms  of  the  first,  the  second  sale  must  be 
on  the  same  or  equally  beneficial  terms  as  the 
first,  and  not  after  unreasonable  delay;  oth- 
erwise his  liability  is  confined  to  the  expenses  of 
that  sale.  And  this  rule  is  not  changed  by  the 
fact  that  the  defaulting  purchaser  is  also  the 
purchaser  at  the  second  sale. 

6.  Ck)de  1896,  |  171,  directs  that  when  lands 
of  a  decedent  are  sold  on  credit  by  decree  of 
the  probate  court  the  executor  or  administrator 
must  secure  the  price  by  taking  the  notes  or 
bonds  of  the  purchaser  with  at  least  two  sufiS- 
cient  sureties.  Hddf  that  the  court  has  no 
power  to  authorize,  nor  the  executor  to  de- 
mand, security  of  a  different  character,  and  a 

gurchaser   is  entitled   to  tender  his  notes  or 
onds  with  two  sureties,  and  demand  a  con- 
firmation of  the  sale. 

7.  Code  1896,  |  175,  provides  that,  when  the 
sureties  on  the  notes  or  bonds  of  a  purchaser  of 
land  sold  on  credit  under  decree  of  the  probate 
court  are  insufl^cient,  the  sale  must  not  be  con- 
firmed until  he  gives  security  to  the  satisfaction 
of  the  court;  and,  if  such  security  is  not  given, 
the  sale  must  be  vacated.  Heldf  that  where  the 
purchaser  has  furnished  notes  with  two  sure- 
ties, which  the  court  finds  to  be  insufficient,  he 
is  entitled  to  notice  of  this  finding,  and  a  rea- 
sonable opportunity  to  furnish  satisfactory  sure- 
ties, before  the  court  is  justified  in  vacating  the 
sale  and  ordering  a  resale  at  his  risk;  and  hence 
a  complaint  for  the  recovery  of  loss  sustained  by 
a  second  sale,  which  failed  to  aver  that  the  pur- 
chaser had  such  notice  and  opportunity,  or  facts 
from  which  such  notice  and  opportunity  follow- 
ed by  necessary  inference,  was  insufficient. 

8.  Since  an  administrator's  sale  of  land  Is 
subject  to  confirmation  by  the  court,  a  complaint 
for  the  recovery  of  loss  sustained  by  failure  of 
the  purchaser  to  comply  with  the  terms  of  the 
sale,  which  does  not  state  that  his  bid  was  ac- 
cepted by  the  t^ourt,  and  the  sale  confirmed,  is 
bad  on  demurrer. 

9.  A  complaint  for  the  recovery  of  loss  sus- 
tained in  the  resale  of  land  purchased  by  de- 
fendant at  a  judicial  sale  on  credit,  because  of 
his  failure  to  complete  the  sale,  stated  that  the 
court  ordered  a  resale  **on  account  of  his  fail- 
ure to  give  notes  with  approved  security." 
Held  sufficient  to  show  that  defendant's  bid  was 
accepted  by  the  court,  and  that  the  resale  was 
ordered  solely  because  of  his  failure  to  fur- 
nish the  required  security. 

10.  Where  a  demurrer  is  pleaded  to  two  counts 
of  a  complaint  jointly,  and  only  one  is  subject 
to  the  defect  urged,  the  demurrer  is  properly 
overruled. 

11.  Unless  it  affirmatively  appears,  from  the 
complaint  in  an  action  for  damages  caused  by 
the  failure  of  a  purchaser  of  land  at  a  judicial 
sale  to  complete  the  same,  that  a  resale  of  the 
property  was  not  on  the  same  or  equally  ben- 
eficial terms  as  the  first,  or  after  unreasonable 
delay,  causing  injury  to  defendant,  such  mat- 
ters are  not  grounds  for  demurrer,  but  must 
be  taken  advantage  of  by  special  plea. 

12.  Where  a  complaint  for  damages  caused  by 
the  failure  of  the  purchaser  of  land  sold  at  a 
judicial  sale  to  complete  the  same  avers  that 
the  property  was  resold  nearly  three  years  aft- 
er the  first  "sale,  by  and  with  the  consent  of  de- 
fendant, such  averment  is  sufficient  to  show 
him  estopped  from  setting  up  the  delay  as  a 
defense. 

13.  Where  a  complaint  shows  that  one  of  two 
elements  of  damages  claimed  cannot  be  recov- 
ered, or  fails  to  aver  facts  on  which  such  ele- 
ment is  recoverable,  such  defect  should  be  tak- 
en advantage  of  by  motion  to  strike,  by  ob- 
jection to  evidence  to  prove  such  damages,  or 
by  request  for  instructions  to  the  jury,  and  not 
by  demurrer. 

14.  A  complaint  to  recover  a  deficiency  aris- 
ing on  a  resale  of  property  sold  under  a  decree 


of  the  probate  court,  by  reason  of  defendant 
purchajser's  failure  to  complete  the  first  sale, 
need  not  allege  that  the  sale  was  fairly  con- 
ducted, since  fraud  or  collusion  is  a  matter  of 
defense. 

15.  Counts  on  notes,  the  common  counts,  and 
special  counts  for  damages  for  breach  of  a  con- 
tract for  the  sale  of  land,  are  all  counts  in  as- 
sumpsit, and  may  be  properly  joined  in  the  same 
complaint. 

16.  An  action  for  damages  for  failure  of  a  pur- 
chaser of  a  decedent's  land,  sold  under  a  decree 
of  the  probate  court  for  partition  among  heirs, 
to  complete  the  sale,  may  be  properly  brought 
in  the  name  of  the  heirs. 

17.  In  an  action  for  damages  for  failure  of  a 
purchaser  of  land  sold  by  an  administrator  for 
partition  among  heirs  to  complete  the  sale,  a 
complaint  alleging  '^hat  plaintiffs  are  the  heirs 
at  law  of  [said]  deceased"  is  sufficient  on  de- 
murrer to  show  that  they  are  all  the  heirs. 

Appeal  from  circuit  court.  Bibb  county; 
Jfohn  Moore,  Judge. 

Action  by  J.  6.  Oakley  and  others  against 
Allen  P.  Howison  for  breach  of  contract  for 
the  sale  of  real  estate.  From  a  decree  over- 
ruling demurrers  to  different  counts  of  the 
complaint  and  sustaining  demurrers  to  other 
counts,  both  parties  appeaL   Reversed. 

The  complaint  as  originally  filed  contained 
seven  counts,  which  were  as  follows:  "First. 
The  plaintiffs  claim  of  the  defendant  the  sum 
of  eight  thousand  nine  hundred  and  twenty- 
five  ($8,925)  dollars,  due  by  promissory  note 
made  by  him  on,  to  wit,  the  31st  diay  of  Jan- 
uary, 1887,  and  payable  twelve  months  after 
the  date  of  same,  with  interest  thereon.  Sec- 
ond. The  plaintiffs  further  claim  of  the  de- 
fendant the  sum  of  eight  thousand  nine  hun- 
dred and  twenty-five  ($8,925)  dollars  due  by 
promissory  note  made  by  him  on,  to  wit,  the 
31st  day  of  January,  1887,  due  two  years  after 
the  date  of  the  making  thereof,  with  the  in- 
terest thereon.  Third.  The  plaintiffs  further 
claim  of  the  defendant  the  sum  of  seventeen 
thousand  eight  hundred  and  fifty  ($17,850) 
dollars  as  damages,  with  the  interest  thereon 
from  the  31st  day  of  January,  1887,  for  the 
breach  of  the  following  described  contract, 
to  wit:  Plaintiffs  aver  that  they  are  the 
heirs  at  law  of  William  Oakley,  deceased, 
who  died,  intestate.  In  the  year  1883;  that 
said  William  Oakley  was  at  the  time  of  his 
death  a  resident  citizen  of  Bibb  county,  Ala- 
bama, and  that  during  his  life  he  was  seised 
and  possessed  of  a  large  estate  of  lands  sit- 
uated In  sail  state  and  county;  that  on  or 
about  the  lOth  day  of  July,  1883.  N.  P.  Oak- 
ley and  Fielding  Oakley  were  duly  appointed 
administrators  of  the  estate  of  said  William 
Oakley,  deceased,  by  the  probate  court  of 
said  state  and  county,  and  that  they  immedi- 
ately qualified  as  such  administrators;  that 
said  administrators,  on  the  1st  or  2d  day  of 
July,  1884,  filed  their  petitions  in  said  court, 
praying  that  the  lands  belonging  to  said  es- 
tate be  sold  by  said  court  for  the  purpose 
of  division  among  the  heirs  of  said  estate; 
that  on  the  hearing  of  said  petition  by  said 
court  the  said  lands  of  said  estate  were  de- 
creed to  be  sold  at  public  outcry  to  the  high- 
est bidder,  in  accordance  with  the  prayer  ©IP 
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said  petitions,  for  the  purpose  of  diyision 
among  the  heirs  of  said  estate,  and  that  the 
said  lands  should  be  sold  on  a  credit  of  one 
and  two  years,  one  half  of  the  purchase  price 
to  be  paid  in  one  year  and  the  other  half  in 
two  years  from  the  date  of  the  sale,  and  each 
payment  be  secured  by  note  with  approved 
security;  that  due  and  legal  notice  of  said 
sale  was  given  as  required  by  law;  that  in 
pursuance  of  said  decree  and  notice,  and  by 
the  authority  of  said  court  In  them  vested 
for  said  purpose,  they  did  expose  for  sale,  as 
aforesaid,  said  lands;  that  at  said  sale  the 
defendant,  A.  P.  Howison,  did  become  the 
highest  bidder  for  a  portion  of  said  lands,  to 
wit,  two  thousand  and  forty  (2,040)  acres,  at 
the  price  of  eight  dollars  and  seventy-flve 
($8.75)  cents  per  acre,  amounting  in  all  to  sev- 
enteen thousand  eight  hundred  and  fifty 
($17,850)  dollars;  that  the  terms  of  said  sale 
were,  as  aforesaid,  one  half  payable  in  one 
year  and  the  other  half  in  two  years  from 
the  date  of  the  sale,  which  sums  were  to  be 
secured  by  the  note  of  the  purchaser  with 
approved  security;  that  the  defendant  well 
knew  the  terms  of  said  sale  at  the  time  he 
bid  off  said  lands;  that  said  defendant  did, 
and  does  now,  fail  and  refuse  to  comply  with 
the  terms  of  his  said  purchase,— that  is,  to 
give  notes  for  the  purchase  price,  with  ap- 
proved security,  in  accordance  with  the  or- 
ders of  said  court  and  terms  of  said  sale,  and 
as  he  had  promised  to  do,  but  has  wholly 
failed  so  to  do,— to  the  damage  of  the  plaintiffs 
In  the  sum  of  seventeen  thousand  eight  hun- 
dred and  fifty  ($17,850)  dollars,  with  interest 
thereon  from  the  31st  day  of  January,  1887, 
the  date  of  said  sale,  for  which  they  sue. 
Fourth.  The  plaintiffs  clahn  of  the  defendant 
the  sum  of  seven  thousand  four  hundred  and 
thirty-six  ($7,436)  dollars,  with  interest  there- 
on from  the  81st  day  of  January,  1887,  as 
damages  by  reason  of  the  breach  by  him  of 
the  followhDig  contract,  to  wit**  Here  fol- 
low substantially  the  same  allegations  as 
contained  in  the  third  count  as  to  the  plain- 
tiffs being  the  heirs  at  law  of  William  Oak- 
ley, and  to  the  sale  of  the  land  under  the 
probate  court  proceedings,  and  of  the  pur- 
chase thereof  by  A.  P.  Howison,  the  defend- 
ant. This  count  then  avers  as  follows:  *'That 
the  said  defendant  did  then,  and  does  till 
yet,  refuse  and  fail  to  perform  his  part  of 
said  contract  of  purchase,  in  this:  that  he 
has  always,  and  does  now,  refuse  and  fail 
to  execute  or  give  the  notes,  with  approved 
security,  for  the  amount  of  his  bid,  and  ac- 
cording to  his  promise  so  to  do,  and  accord- 
ing to  the  terms  of  said  sale  and  the  orders 
and  decrees  of  the  said  court,  all  of  which 
he  well  knew  at  the  time  he  bid  off  and  be- 
came the  purchaser  of  said  lands  as  afore- 
said; that  the  said  administrators,  as  re- 
quired by  law,  reported  back  to  the  court 
the  proceedings  of  said  sale,  as  aforesaid, 
and  the  defendant's  failure  to  give  the  notes, 
with  approved  security,  for  the  purchase  price, 
according  to  the  contract  of  sale  and  the  pre- 


vious orders  and  decrees  of  the  court;  that 
on  the  hearing  of  said  report  by  the  court  it 
was  ordered  by  the  court  that  said  lands  be 
resold,  on  account  of  his  failure  to  give 
notes^  with  approved  security,  as  ordered  by 
the  court,  and  as  he  had  promised  to  do.  as 
aforesaid;  that  said  lands  were  again  offer- 
ed for  sale  by  said  administrators  by  virtue 
and  under  the  orders  and  decrees  of  the  court 
for  the  purpose  aforesaid;  that  due  and  le- 
gal notice  of  said  sale  was  again  given  as 
required  by  law  for  such  purposes;  that  the 
defendant  had  notice  of  all  such  orders,  de- 
crees, and  notices,  and  at  the  next  sale  of 
said  lands,  as  aforesaid,  to  wit,  on  the  4th 
day  of  November,  1889,  the  said  defendant 
again  became  the  best  and  last  bidder  of 
said  lands,  and  which  were  knocked  off  to 
him  as  the  purchaser  at  much  less  t>rice  than 
before,  to  wit,  at  the  price  of  five  dollars  and 
thirty-five  cents  ($5.35)  per  acre,  amounting 
In  all  to  ten  thousand  nine  hundred  and 
fourteen  ($10,914)  dollars,  being  six  thousand 
nine  hundred  and  thirty-six  dollars  ($6,936) 
less  than  his  bid  at  the  first  sale;  the  de- 
fendant having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  court,  as  aforesaid,  and  a  deed  ordered 
to  be  made  to  the  defendant  conveying  said 
lands,  which  was  accordingly  done,  as  re- 
quired by  law;  that  In  consequence  of  de- 
fendant's failure  to  give  notes,  with  approved 
security,  as  required  by  the  orders  and  the 
decrees  of  the  court,  and  the  terms  of  the 
first  sale,  as  aforesaid,  expenses  and  costs 
Incurred  necessarily  in  making  the  last  sale 
to  the  amount  of  five  hundred  ($500)  dc^lars; 
wherefore  the  plaintiffs  claim  the  sum  of 
seven  thousand  four  hundred  and  thirty-six 
($7,43(>)  dollars,  with  interest  thereon,  or  dam- 
ages equivalent  thereto,  for  his  failure,  as 
aforesaid,  to  comply  with  the  terms  of  the 
first  sale,  as  aforesaid,  for  which  they  bring 
their  suit.  Fifth.  The  plaintiffs  further  daim 
of  the  defendant  the  sum  of  seven  thousand 
four  hundred  and  thirty-six  ($7,436)  dollars, 
due  by  an  account  stated  by  and  between 
plaintiffs  and  the  defendant  on  the  day,  to 
wit,  the  31st  day  of  January,  1887.  Sixth. 
The  plaintiffs  further  claim  of  the  defendant 
the  sum  of  seven  thousand  four  hundred  and 
thirty-six  ($7,436)  dollars,  due  for  merchan- 
dise, lands,  and  chattels  sold  by  the  plaintiffs 
to  the  defendant  the  day,  to  wit  the  31st  day 
of  January,  1887.  Seventh.  The  plaintiffs  fur- 
ther claim  of  the  defendant  the  sum  of  seven 
thousand  four  hundred  and  thirty-six  ($7,436) 
dollars,  due  for  money  had  and  received  by 
the  defendant  to  the  use  of  plaintiffs  on, 
to  wit  the  31st  day  of  January,  1887,  which 
amount,  with  the  interest  thereon,  is  now 
due  and  unpaid." 

To  the  different  counts  of  the  complain* 
the  defendant  interposed  many  demurrers,  as 
follows:  To  the  first  and  second  counts,  he 
demurred  upon  the  following  grounds:  (1) 
That  it  was  not  averred  in  either  of  said 
counts  to  whom  said  note  declared  upon  was 
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payable;  (2)  because  it  was  not  shown  by 
the  averments  of  either  of  said  counts  that 
the  complainants  are  the  owners  of  said 
notes,  or  have  any  interest  therein.  To 
the  third  count  of  the  complahit  the  defend- 
ant demurred  separately  upon  the  following 
grounds:  (1)  Said  count  fails  to  aver  that 
the  plaintiffs  are  all  the  heirs  at  law  of  Wil- 
liam Oakley,  deceased;  (2)  said  count  does 
not  show  that  any  contract  had  eyer  been 
entered  into  between  the  said  plaintiffs  and 
the  defendant;  (3)  that  the  said  count  does 
not  show  that  there  has  been  a  resale  of 
the  land  therein  specified;  (4)  that  it  is  not 
shown  in  said  count  that  the  sale  of  the  land 
there  referred  to  was  fairly  conducted;  (5) 
that  said  count  does  not  aver  that  the  first 
sale  was  confirmed  by  the  probate  court 
as  to  the  defendant,  and  the  resale  ordered; 
(6)  that  said  count  does  not  aver  that  the 
second  sale  was  had  upon  the  same  terms 
as  the  first  sale.  To  the  fourth  count  the 
defendant  demurred  upon  the  following 
grounds:  (1)  That  said  count  is  framed  for 
the  purpose  of  recovering  the  difference  be- 
tween the  two  sales  of  land  there  referred  to 
as  on  a  contract,  and  does  not  state  or  aver 
that  the  condition  of  said  first  sale  was  that, 
it  the  purchaser  failed  to  comply,  the  land 
was  to  be  resold  at  his  risk;  (2)  that  said 
count  does  not  aver  or  show  that  either  of 
said  sales  was  fairly  conducted;  (3)  that  said 
count  does  not  aver  that  the  first  sale  was 
confirmed  by  the  probate  court  as  to  the  de- 
fendant, and  a  resale  ordered;  (4)  that  said 
count  does  not  aver  that  said  second  sale  was 
had  upon  the  same  terms  sb  the  first  sale; 
(5)  that  the  averments  of  said  count  fall  to 
show  that  after  the.  probate  court  had  ad- 
judged the  security  on  defendants  notes  as 
originally  given  and  reported  to  the  court 
to  be  not  aK>roved,  there  was  any  oppor- 
tunity given  to  the  defendant  to  give  se- 
curity for  the  purchase  money  to  the  satls^ 
faction  of  the  court;  (6)  that  the  averments 
of  said  count  show  that  there  was  an  unrear 
sonable  delay  In  making  the  second  in  order 
of  time  of  the  two  sales  alleged  to  have  been 
made  by  said  administrator.  The  defend- 
ant also  demurred  to  the  complaint  as  a 
whole,  upon  the  following  grounds:  (1) 
"That  there  is  a  misjoinder  of  counts  in  said 
complaint,  in  this:  that  the  first,  second, 
fifth,  sixth,  and  seventh  counts  of  said  com- 
plaint are  counts  ex  contractu,  while  the 
third  count  is  ex  delicto,  and  sounds  in  tort;*' 
(2)  "that  there  is  a  misjoinder  of  counts 
in  said  complaint,  in  this:  that  first,  second, 
fifth,  sixth,  and  seventh  counts  of  said  com- 
plaint are  counts  ex  contractu,  while  the 
fourth  count  is  ex  delicto,  and  sounds  in 
tort." 

Upon  the  hearing  of  these  demurrers  the 
court  sustained  the  third,  fifth,  and  sixth 
grounds  of  demurrer  to  the  third  coimt,  and 
the  third,  fourth,  fifth,  and  sixth  grounds  to 
the  fourth  count,  of  the  complaint;  and  the 
court  also    su&tained    the  first    and  second 


grounds  of  demurrer  to  the  complaint  as  a 
whole.  The  other  grounds  of  demurrer  were 
overruled.  The  court  having  sustained  the 
demurrers  to  the  complaint  for  misjoinder  of 
counts,  the  complaint  was  amended  by  add- 
ing the  following  counts: 

(8)  "The  plahiUfito  further  claim  of  the  de- 
fendant the  sum  of  seven  thousand  four  hun- 
dred and  thirty-six  ($7,436)  dollars,  with  the  in- 
terest thereon  from  the  31st  day  of  January, 
1887,  as  damages  by  reason  of  the  breach  by 
him  of  the  following  contract,  to  wit:  The 
plaintiffs  aver:  That  they  are  the  heirs  at  law 
of  William  Oakley,  who  died  intestate  in  the 
year  1883,  and  who  at  the  time  of  his  death 
was  seised  and  possessed  of  a  large  estate  of 
lands,  situated  in  the  county  of  Bibb,  and 
the  state  of  Alabama,  and  that  said  decedent 
was  resident  of  said  state  and  county  at  the 
time  of  his  death.  That  on  the  10th  day  of 
July,  1883,  N.  P.  Oakley  and  Fielding  Oak- 
ley were  duly  and  legally  appointed  adminis- 
trators of  said  William  Oakley's  estate,  by 
the  probate  court  of  Bibb  county,  and  that 
they  immediately  qualified  and  entered  upon 
their  duties  as  such  administrators.  That 
after  they  had  thus  duly  qualified  they  filed 
in  the  probate  court  of  said  county  their  pe- 
titions praying  for  a  sale  of  the  lands  of 
said  estate  for  the  purpose  of  division  among 
the  heirs  of  said  estate.  That  on  the  hearing 
of  said  petitions  by  said  court  the  said  lands 
were  decreed  to  be  sold  for  the  purpose  of 
division  as  aforesaid,  in  accordance  with  the 
prayer  of  the  petitions,  and  ordered  and  de- 
creed that  said  lands  be  sold  at  public  outcry 
to  the  highest  bidder,  on  a  credit,  one  half 
due  one  year  and  the  other  half  two  years 
after  the  date  of  the  sale,  and  that  said 
amounts  be  secured  by  notes,  with  approved 
security.  That  due  and  legal  notice  of  said 
sale  was  given  as  required  by  law.  That  on, 
to  wit,  the  31st  day  of  January,  1887,  said 
administrators,  under  and  by  virtue  of  the  or- 
ders and  decrees  of  said  court  for  said  pur- 
posesv  did  offer  and  expose  said  lands  for  sale 
to  the  highest,  best,  and  last  bidder,  and 
that  the  defendant,  A.  P.  Howison,  bid  off  a 
portion  of  said  lands,  to  wit,  two  thousand 
and  forty  (2,040)  acres,  at  the  price  of  eight 
dollars  and  seventy-five  ($8.75)  per  acre, 
amounting  in  all  to  seventeen  thousand  eight 
hundred  and  fifty  ($17,850)  dollars,  and  that 
said  lands  were  knocked  off  to  defendant  at 
said  price,  he  being  the  highest,  best,  and 
last  bidder,  and  on  terms  of  sale  aforesaid; 
and  defendant  well  knew  the  terms  of  said 
sale  at  the  time  he  bid  ot£  said  lands  and  had 
the  same  knocked  off  to  him  as  aforesaid. 
That  the  said  defendant  did  then,  and  does 
yet,  refuse  and  fail  to  perform  his  part  of 
said  contract  of  purchase,  in  this:  that  he 
has  always,  and  does  now,  refuse  and  fall 
to  execute  or  give  the  notes,  with  approved 
security,  for  the  amount  of  his  bid,  and  ac- 
cording to  his  promise  so  to  do,  and  accord- 
ing to  the  terms  of  said  sale  and  the  orders 
and  decrees  of  said  court,  all  of  which  he 
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well  knew  at  the  time  he  bid  off  and  became 
the  purchaser  of  said  lands  as  aforesaid. 
That  the  said  administrators,  as  required  by 
law,  reported  back  to  the  court  the  proceed- 
ings of  said  sale  as  aforesaid,  and  the  defend- 
ant's failure  to  give  the  notes,  with  approved 
security,  for  the  purchase  price,  according 
to  the  contract  of  sale,  and  the  previous  or- 
ders and  decrees  of  the  court  That  on  the 
hearing  of  said  report  it  was  ordered  by  the 
court  that  said  lands  be  resold  on  account  of 
his  failure  to  give  notes,  with  approved  se- 
curity, as  ordered  by  the  court,  ietnd  as  he  had 
promised  so  to  do,  as  aforesaid.  That  the 
said  lands  were  agfiin  offered  for  sale  by  the 
said  administrators,  by  virtue  and  under  the 
orders  and  decrees  of  the  court,  for  the  pur- 
poses as  aforesaid.  That  due  and  legal  notice 
of  said  sale  was  given  as  required  by  law 
for  such  purposes,  and  that  the  defendant 
had  notice  of  all  such  orders,  decrees,  and 
notices;  and  at  the  next  sale  of  said  lands 
as  aforesaid,  to  wit,  on  the  4th  day  of  No- 
vember, 1889,  the  said  defendant  again  be- 
came the  best  and  last  bidder  for  said  lands, 
and  which  were  knocked  off  to  him  as  the 
purchaser,  but  at  a  much  less  price  than 
before,  to  wit,  at  the  price  of  five  dollars  and 
thirty-flve  ($5.35)  cents  per  acre,  amounting  hi 
all  to  ten  thousand  nine  hundred  and  four- 
teen ($10,914)  dollars,  being  six  thousand 
nine  hundred  and  thirty-six  ($6,936)  dollars 
less  than  his  bid  at  the  first  sale.  The  de- 
fendant having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  administrators,  as  aforesaid,  and  a  deed 
ordered  to  be  made  to  the  defendant  convey- 
ing said  lands,  which  was  accordingly  done, 
as  required  by  law.  And  plaintiffs  aver  that 
said  lands  were  not  resold  after  the  first 
sale,  namely,  the  sale  made  on  the  31st  day 
of  January,  1687,  until  the  4th  day  of  No- 
vember, 1889,  by  and  with  the  consent  of  the 
defendant;  that  in  consequence  of  defend- 
ant's failure  to  give  notes,  with  approved  se- 
curity, as  required  by  the  order  and  de- 
cree of  the  court,  and  the  terms  of  the  first 
sale  as  aforesaid,  expenses  and  costs  were 
incurred  necessarily  in  making  the  last  sale 
to  the  amount  of  five  hundred  ($500)  dollars; 
wherefore  the  plaintiffs  claim  the  sum  of 
seven  thousand  four  hundred  and  thirty-six 
($7,436)  dollars,  with  the  interest  thereon, 
or  damages  equivalent  thereto,  for  his  fail- 
ure, as  aforesaid,  to  comply  with  the  terms 
of  the  said  first  sale,  as  aforesaid,  for  which 
they  bring  this  suit." 

In  the  ninth  count,  the  averments  as  to 
the  sale  of  the  land  and  the  purchase  there- 
of by  the  defendant  were  the  same  as  those 
contained  in  the  eighth  count,  as  above  set 
out.  The  other  averments  of  the  ninth  count 
were  as  follows:  "That  said  administrators, 
as  required  by  law,  reported  back  to  the 
court  the  proceedings  of  said  sale,  as  afore- 
said, and  that  said  court  accepted  said  bid 
and  approved  said  sale  in  all  things,  but  on 
account  of  defendant's  failure  to  give  notes, 


with  approved  security,  for  the  purchase 
price,  according  to  the  previous  order  of  the 
court  in  the  premises,  the  said  court  ordered 
that  the  said  lands  be  resold;  that  the  said 
lands  were  again  offered  for  sale  by  the  ad- 
ministrators, by  virtue  and  under  the  orders 
and  decrees  of  the  court,  for  the  purposes  at. 
aforesaid;  that  due  and  legal  notice  of  said 
sale  was  given,  as  required  by  law  for  such 
purposes,  and  that  the  defendant  had  notice 
of  all  such  orders,  decrees,  and  notices,  and 
at  the  next  sale  of  said  lands,  as  aforesaid, 
to  wit,  on  November  4,  1889,  the  said  defend- 
ant again  became  the  best  and  last  bidder  for 
said  lands,  which  were  knocked  off  to  him 
as  the  purchaser,  but  at  a  much  less  price 
than  before,  to  wit,  at  the  price  of  five  dol- 
lars and  thirty-flve  ($5.35)  cents  per  acre, 
amounting  in  all  to  ten  thousand  nine  hun- 
dred and  fourteen  ($10,914)  dollars,  being  six 
thousand  nine  hundred  and  thirty-six  ($6,936) 
dollars  less  than  his  bid  at  the  first  sale.  The 
defendant  having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  court  by  the  administrators,  as  aforesaid, 
and  a  deed  ordered  to  be  made  to  the  defendant 
conveying  said  lands,  which  was  accordingly 
done,  as  required  by  law.  And  plaintiffs 
aver  that  said  lands  were  not  resold  after  the 
first  sale,  namely,  the  sale  made  on  the  31st 
day  of  January,  1887,  until  the  4th  day  of 
November,  1889,  and  by  and  with  the  con- 
sent of  the  said  defendant;  that  in  conse- 
quence of  defendant's  failure  to  give  notes 
with  approved  security,  as  required  by  the 
order  and  decrees  of  the  court  and  the  terms 
of  the  first  sale,  as  aforesaid,  expenses  and 
costs  were  incurred  necessarily  in  making 
the  last  sale  to  the  amount  of  five  hundred 
($500)  dollars;  wherefore  plaintiffs  claim  the 
sum  of  seven  thousana  four  hundred  and 
thlrty^ix  ($7,436)  dollars,  with  Interest  there- 
on, or  damages  equivalent  thereto,  for  his 
failure,  as  aforesaid,  to  comply  with  the 
terms  of  the  said  first  sale,  as  aforesaid,  for 
which  they  bring  this  suit" 

The  tenth  count,  in  its  averments  as  to  the 
sale  of  the  hind,  and  the  orders  of  the  court 
and  the  purchase  by  the  defendant,  was  the 
same  as  the  eighth  count  After  such  aver- 
ments, the  tenth  count  then  continued  with 
the  following  averments:  **That  the  defend- 
ant did  then,  and  does  till  yet,  fall  to  per- 
form his  part  of  said  contract  of  purchase,  in 
this:  that  he  has  always,  and  does  now,  fail 
to  execute  or  give  notes,  with  approved  se- 
curity, for  the  amount  of  his  bid,  and  accord- 
ing to  his  promise  so  to  do,  and  according  to 
the  terms  of  said  sale  and  orders  and  de- 
crees of  said  court,  all  of  which  he  well 
knew  at  the  time  he  bid  off  and  became  the 
purchaser  of  said  lands,  as  aforesaid.  That 
the  administrators,  as  required  by  law,  re- 
ported back  to  the  court  the  proceedings  of 
said  sale,  as  aforesaid,  and  that  said  court 
accepted  said  bid,  and  approved  said  sale  Id 
all  things,  but  on  account  of  defendant's 
failure  to  give  notes,  with  approved  security, 
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for  the  purchase  price,  according  to  the  pre- 
vious order  of  the  court  in  the  premises,  the 
said  court  ordered  that  the  said  lands  be  re- 
sold.    That  on,  to   wit,   the  day   of 

,  188S,  the  said  administrators  again  of- 
fered the  said  lands  for  sale  at  public  out- 
cry, under  and  in  pursuance  of  the  orders 
and  decrees  of  said  court,  as  aforesaid,  and 
that  said  administrators  could  not  and  did 
not  receive  any  bids  for  said  land  at  said 
sale  which  the  said  court  would  approve,  the 
said  bids  being  less  than  the  real  value  of 
said  land,  and  disproportionate  thereto. 
That  the  said  lands  were  again  offered  for 
sale  by  the  said  administrators,  by  .virtue 
and  under  the  orders  and  decrees  of  the 
court,  for  the  purposes  as  aforesaid.  That 
due  and  legal  notice  of  said  sale  was  given, 
as  required  by  law  far  such  purposes,  and 
that  the  defendant,  A.  P.  Howlson,  had  no- 
tice of  all  such  orders,  decrees,  and  notices, 
and  at  the  next  sale  of  said  lands,  as  afore- 
said, to  wit,  on  November  4,  1889,  the  said 
defendant  again  became  the  best  and  last 
bidder  for  said  lands,  which  were  knocked 
off  to  him  as  the  purchaser,  but  at  a  much 
less  price  than  before,  to  wit,  at  the  price  of 
five  dollars  and  thirty-five  ($5.35)  cents  per 
acre,  amounting  in  all  to  ten  thousand  nine 
hundred  and  fourteen  ($10,914)  dollars,  being 
six  thousand  nine*  hundred  and  thirty-six 
($6,936)  dollars  less  than  his  bid  at  the  first 
sale.  The  defendant  having  complied  with 
the  terms  of  the  last  sale,  the  same  was  re- 
ported back  to  the  court,  as  aforesaid,  and  a 
deed  ordered'  to  be  made  to  the  defendant, 
conveying  said  lands,  which  was  accordingly 
done,  as  required  by  law.  And  plaintiffs 
aver  that  said  lands  were  not  resold  after  the 
first  sale,  on  the  31st  day  of  January,  1887, 

until  the  day  of  November,  1889,  by 

and  with  the  consent  of  the  said  defendant; 
that  in  consequence  of  defendant's  failure  to 
give  notes,  with  approved  security,  as  requir- 
ed by  the  order  of  the  court  and  the  terms  of 
the  first  sale,  as  aforesaid,  expenses  and  costs 
were  incurred  necessarily  in  making  the  last 
sale  to  the  amount  of  five  hundred  ($500) 
dollars;  wherefore  the  plaintiffs  claim  the 
sum  of  seven  thousand  four  hundred  and 
thirty-six  ($7,436)  dollars,  with  interest  there- 
on, or  damages  equivalent  thereto,  for  his 
failure,  as  aforesaid,  to  comply  with  the 
terms  of  said  first  sale,  as  aforesaid,  on  which 
they  bring  this  suit," 

After  the  same  averments  as  to  the  order 
of  sale  of  the  probate  court  of  the  lands  in- 
volved in  controversy,  and  the  purchase 
thereof  by  the  defendant,  the  eleventh  count 
then  contained  the  following  averments: 
'*That  the  defendant  did  then,  and  does  till 
yet,  fail  to  perform  his  part  of  said  contract 
of  purchase,  in  this:  that  he  has  always, 
and  does  now,  fall  to  execute  or  give  notes, 
with  approved  security,  for  the  amount  of 
his  bid,  and  according  to  his  promise  so  to 
do,  and  according  to  the  terms  of  said  sale 


and  orders  and  decrees  of  said  court,  all  of 
which  he  well  knew  at  the  time  he  bid  off 
and  became  the  purchaser  of  said  lands  as 
aforesaid.  That  the  administrators,  as  re- 
quired by  law,  reported  back  to  the  court  the 
proceedings  of  said  sale,  as  aforesaid,  and 
that  said  court  accepted  said  bid  and  ap- 
proved said  sale  in  all  things,  but  on  account 
of  defendant's  failure  to  give  notes,  with  ap- 
proved security,  for  the  purchase  price,  ac- 
cording to  the  previous  order  of  the  court  m 
the  premises,  the  said  court  ordered  that  the 
said  lands  be  resold.  That  on,  to  wit,  the 
8th  day  of  January,  1888,  the  said  adminis- 
trators again  offered  the  lands  for  sale  at 
public  outcry,  under  and  in  pursuance  of  the 
orders  and  decrees  of  said  court,  as  aforesala, 
and  that  said  administrators  could  not  and 
did  not  receive  any  bids  for  said  lands  at  said 
sale  which  the  said  court  would  approve,  the 
said  bids  being  less  than  the  real  value  of 
said  land,  and  disproportionate  thereto.  That 
the  said  lands  were  again  offered  for  sale  by 
the  said  administrators,  by  virtue  and  under 
the  orders  and  decrees  of  the  court,  for  the 
purposes  as  aforesaid.  That  due  and  legal 
notice  of  said  sale  was*  given  as  required  by 
law  for  such  purposes,  and  that  the  defend- 
ant, A.  P.  Howlson,  had  notice  of  all  such  or- 
ders and  decrees  and  notices,  and  at  the  next 
sale  of  said  lands,  as  aforesaid,  to  wit,  on 
November  4,  1889,  the  said  defendant  again 
became  the  best  and  last  bidder  for  said 
lands,  which  were  knocked  off  to  him  as  the 
purchaser,  but  at  a  much  less  price  than  be- 
fore, to  wit,  at  the  price  of  five  dollars  and 
thirty-five  ($5.35)  cents  per  acre,  amounting 
in  all  to  ten  thousand  nine  hundred  and  four- 
teen ($10,914)  dollars,  being  six  thousand 
nine  hundred  and  thirty-six  ($6,936)  dollars 
less  than  his  bid  at  the  first  sale.  The  de- 
fendant having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  court  by  the  administrators,  as  aforesaid, 
and  a  deed  ordered  to  be  made  to  the  de- 
fendant conveying  said  lands,  which  was  ac- 
cordingly done,  as  required  by  law.  And 
plaintiffs  aver  that  said  lands  were  not  re- 
sold after  the  first  sale  on  the  31st  day  of 
January,  1887,  until  the  4th  day  of  Novem- 
ber, 1889,  by  and  with  the  consent  of  said 
defendant;  that  in  consequence  of  defend- 
ant's failure  to  give  notes,  with  approved 
security,  as  required  by  the  order  of  the 
court  and  the  terms  of  the  first  sale,  as 
aforesaid,  expenses  and  costs  were  incurred 
necessarily  in  making  the  last  sale  to  the 
amount  of  five  hundred  ($500)  dollars;  where- 
fore the  plaintiffs  claim  the  sum  of  seven 
thousand  four  hundred  and  thirty-six  ($7,436) 
dollars,  with  interest  thereon,  or  damages 
equivalent  thereto,  for  his  failure,  as  afore- 
said, to  comply  with  the  terms  of  said  first 
sale,  as  aforesaid,  for  which  they  bring  this 
suit." 

The  twelfth  count  was  as  follows:    "The 
plaintiffs  claim  of  the  defendant  the  sum'  of 


Digitized  by  VjUUVLC 


^ 


814 


23  SOUTHERN  RBPOBTBB. 


(AUl 


well  knew  at  the  time  he  bid  off  and  became 
the  purchaser  of  said  lands  as  aforesaid. 
That  the  said  admhDiistrators,  as  required  by 
law,  reported  back  to  the  court  the  proceed- 
ings of  said  sale  as  aforesaid,  and  the  defend- 
ant's failure  to  give  the  notes,  with  approved 
security,  for  the  purchase  price,  according 
to  the  contract  of  sale,  and  the  previous  or- 
ders and  decrees  of  the  court  That  on  the 
hearing  of  said  report  It  was  ordered  by  the 
court  that  said  lands  be  resold  on  account  of 
his  failure  to  give  notes,  with  approved  se- 
curity, as  ordered  by  the  court,  and  as  he  had 
promised  so  to  do,  as  aforesaid.  That  the 
said  lands  were  again  offered  for  sale  by  the 
said  administrators,  by  virtue  and  under  the 
orders  and  decrees  of  the  court,  for  the  pur- 
poses as  aforesaid.  That  due  and  legal  notice 
of  said  sale  was  given  as  required  by  law 
for  such  purposes,  and  that  the  defendant 
had  notice  of  all  such  orders,  decrees,  and 
notices;  and  at  the  next  sale  of  said  lands 
as  aforesaid,  to  wit,  on  the  4th  day  of  No- 
vember, 1889,  the  said  defendant  again  be- 
came the  best  and  last  bidder  for  said  lands, 
and  which  were  knocked  off  to  him  as  the 
purchaser,  but  at  a  much  less  price  than 
before,  to  wit,  at  the  price  of  five  dollars  and 
thirty-five  ($5.35)  cents  per  acre,  amounting  in 
all  to  ten  thousand  nine  hundred  and  four- 
teen ($10,914)  dollars,  being  six  thousand 
nine  hundred  and  thirty-six  ($6,936)  dollars 
less  than  his  bid  at  the  first  sale.  The  de- 
fendant having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  administrators,  as  aforesaid,  and  a  deed 
ordered  to  be  made  to  the  defendant  convey- 
ing said  lands,  which  was  accordingly  done, 
as  required  by  law.  And  plaintiffs  aver  that 
said  lands  were  not  resold  after  the  first 
sale,  namely,  the  sale  made  on  the  31st  day 
of  January,  1687,  until  the  4th  day  of  No- 
vember, 1889,  by  and  with  the  consent  of  the 
defendant;  that  in  consequence  of  defend- 
ant's failure  to  give  notes,  with  approved  se- 
curity, as  required  by  the  order  and  de- 
cree of  the  court,  and  the  terms  of  the  first 
sale  as  aforesaid,  expenses  and  costs  were 
Incurred  necessarily  In  making  the  last  sale 
to  the  amount  of  five  hundred  ($500)  dollars; 
wherefore  the  plaintiffs  claim  the  sum  of 
seven  thousand  four  hundred  and  thirty-six 
($7,436)  dollars,  with  the  Interest  thereon, 
or  damages  equivalent  thereto,  for  his  fail- 
ure, as  aforesaid,  to  comply  with  the  terms 
of  the  said  first  sale,  as  aforesaid,  for  which 
they  brin^  this  suit" 

In  the  ninth  count,  the  averments  as  to 
the  sale  of  the  land  and  the  purchase  there- 
of by  the  defendant  were  the  same  as  those 
contained  in  the  eighth  count,  as  above  set 
out.  The  other  averments  of  the  ninth  count 
were  as  follows:  'That  said  administrators, 
as  required  by  law,  reported  back  to  the 
court  the  proceedings  of  said  sale,  as  afore- 
said, and  that  said  court  accepted  said  bid 
and  approved  said  sale  In  all  things,  but  on 
account  of  defendant's  failure  to  give  notes, 


with  approved  security,  for  the  purchase 
price,  according  to  the  previous  order  of  the 
court  in  the  premises,  the  said  court  ordered 
that  the  said  lands  be  resold;  that  the  said 
lands  were  again  offered  for  sale  by  the  ad- 
ministrators, by  virtue  and  under  the  orders 
and  decrees  of  the  court,  for  the  purposes  a£ 
aforesaid;  that  due  and  legal  notice  of  said 
sale  was  given,  as  required  by  law  for  such 
purposes,  and  that  the  defendant  had  notice 
of  all  such  orders,  decrees,  and  notices,  and 
at  the  next  sale  of  said  lands,  as  aforesaid, 
to  wit,  on  November  4,  1889,  the  said  defend- 
ant again  became  the  best  and  last  bidder  for 
said  lands,  which  were  knocked  off  to  him 
as  the  purchaser,  but  at  a  much  less  price 
than  before,  to  wit,  at  the  price  of  five  dol- 
lars and  thirty-five  ($5.35)  cents  per  acre, 
amounting  in  all  to  ten  thousand  nine  hun- 
dred and  fourteen  ($10,914)  dollars,  being  six 
thousand  nine  himdred  and  thlrty-slx  ($6,936) 
dollars  less  than  his  bid  at  the  first  sale.  The 
defendant  having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  court  by  the  administrators,  as  aforesaid, 
and  a  deed  ordered  to  be  made  to  the  defendant 
conveying  said  lands,  which  was  accordingly 
done,  as  required  by  law.  And  plaintiffs 
aver  that  said  lands  were  not  resold  after  the 
first  sale,  namely,  the  sale  made  on  the  31st 
day  of  January,  1887,  until  the  4th  day  of 
November,  1889,  and  by  and  with  the  con- 
sent  of  the  said  defendant;  that  In  conse- 
quence of  defendant's  failure  to  give  notes 
with  approved  security,  as  required  by  the 
order  and  decrees  of  the  court  and  the  terms 
of  the  first  sale,  as  aforesaid,  expenses  and 
costs  were  incurred  necessarily  in  making 
the  last  sale  to  the  amount  of  five  hundred 
($500)  dollars;  wherefore  plaintiffs  claim  the 
sum  of  seven  thousana  four  hundred  and 
thirty-six  ($7,436)  dollars,  with  teterest  there- 
on, or  damages  equivalent  thereto,  for  his 
failure,  as  aforesaid,  to  comply  with  the 
terms  of  the  said  first  sale,  as  aforesaid,  for 
which  they  bring  this  suit" 

The  tenth  count.  In  its  averments  as  to  the 
sale  of  the  land,  and  the  orders  of  the  court 
and  the  purchase  by  the  defendant,  was  the 
same  as  the  eighth  count  After  such  aver- 
ments, the  tenth  count  then  continued  with 
the  following  averments:  'That  the  defend- 
ant  did  then,  and  does  till  yet,  fall  to  per- 
form his  part  of  said  contract  of  purchase,  in 
this:  that  he  has  always,  and  does  now,  fall 
to  execute  or  give  notes,  with  approved  se- 
curity, for  the  amount  of  his  bid,  and  accord- 
ing to  his  promise  so  to  do,  and  according  to 
the  terms  of  said  sale  and  orders  and  de- 
crees of  said  court,  all  of  which  he  well 
knew  at  the  time  he  bid  off  and  became  the 
purchaser  of  said  lands,  as  aforesaid.  That 
the  administrators,  as  required  by  law,  re- 
ported back  to  the  court  the  proceedings  of 
said  sale,  as  aforesaid,  and  that  said  court 
accepted  said  bid,  and  approved  said  sale  in 
all  things,  but  on  account  of  defendant's 
failure  to  give  notes,  with  approved  security. 
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for  the  purchase  prtce,  according  to  the  pre- 
vious order  of  the  court  in  the  premises,  the 
said  court  ordered  that  the  said  lands  be  re- 
sold.    That  on,  to  wit,   the  day   of 

,  1888,  the  said  administrators  again  of- 
fered the  said  lands  for  sale  at  public  out- 
cry, under  and  in  pursuance  of  the  orders 
and  decrees  of  said  court,  as  aforesaid,  and 
that  said  administrators  could  not  and  did 
not  receive  any  bids  for  said  land  at  said 
sale  which  the  said  court  would  approve,  the 
said  bids  being  less  than  the  real  value  of 
said  land,  and  disproportionate  thereto. 
That  the  said  lands  were  again  offered  for 
sale  by  the  said  administrators,  by  virtue 
and  under  the  orders  and  decrees  of  the 
court,  for  the  purposes  as  aforesaid.  That 
due  and  legal  notice  of  said  sale  was  given, 
as  required  by  law  tor  such  purposes,  and 
that  the  defendant,  A.  P.  Howlson,  had  no- 
tice of  all  such  orders,  decrees,  and  notices, 
and  at  the  next  sale  of  said  lands,  as  afore- 
said, to  wit,  on  November  4,  1889,  the  said 
defendant  again  became  the  best  and  last 
bidder  for  said  lands,  which  were  knocked 
off  to  him  as  the  purchaser,  but  at  a  much 
less  price  than  before,  to  wit,  at  the  price  of 
Ave  dollars  and  thirty-five  ($5.35)  cents  per 
acre,  amounting  in  all  to  ten  thousand  nine 
hundred  and  fourteen  ($10,914)  dollars,  being 
six  thousand  nine*  hundred  and  thirty-six 
($6,936)  doUars  less  than  his  bid  at  the  first 
sale.  The  defendant  having  complied  with 
the  terms  of  the  last  sale,  the  same  was  re- 
ported back  to  the  court,  as  aforesaid,  and  a 
deed  ordered  to  be  made  to  the  defendant, 
conveying  said  lands,  which  was  accordingly 
done,  as  required  by  law.  And  plaintiffs 
aver  that  said  lands  were  not  resold  after  the 
first  sale,  on  the  31st  day  of  January,  1887, 

until  the  -^ day  of  November,  1889,  by 

and  with  the  consent  of  the  said  defendant; 
that  in  consequence  of  defendant's  failure  to 
give  notes,  with  approved  security,  as  requir- 
ed by  the  order  of  the  court  and  the  terms  of 
the  first  sale,  as  aforesaid,  expenses  and  costs 
were  incurred  necessarily  in  making  the  last 
sale  to  the  amount  of  five  hundred  ($500) 
dollars;  wherefore  the  plaintiffs  claim  the 
sum  of  seven  thousand  four  hundred  and 
thirty-six  ($7,436)  dollars,  with  interest  there- 
on, or  damages  equivalent  thereto,  for  his 
failure,  as  aforesaid,  to  comply  with  the 
terms  of  said  first  sale,  as  aforesaid,  on  which 
they  bring  this  suit." 

After  the  same  averments  as  to  the  order 
of  sale  of  the  probate  court  of  the  lands  in- 
volved in  controversy,  and  the  purchase 
thereof  by  the  defendant,  the  eleventh  count 
then  contained  the  following  averments: 
"That  the  defendant  did  then,  and  does  till 
yet,  fail  to  perform  his  part  of  said  contract 
of  purchase,  in  this:  that  he  has  always, 
and  does  now,  fall  to  execute  or  give  notes, 
with  approved  security,  for  the  amount  of 
his  bid,  and  according  to  his  promise  so  to 
do,  and  according  to  the  terms  of  said  sale 


and  orders  and  decrees  of  said  courts  all  of 
which  he  well  knew  at  the  time  he  bid  off 
and  became  the  purchaser  of  said  lands  as 
aforesaid.  That  the  administrators,  as  re- 
quired by  law,  reported  back  to  the  court  the 
proceedings  of  said  sale,  as  aforesaid,  and 
that  said  court  accepted  said  bid  and  ap- 
proved said  sale  in  all  things,  but  on  account 
of  defendant's  failure  to  give  notes,  with  ap- 
proved security,  for  the  purchase  price,  ac- 
cording to  the  previous  order  of  the  court  m 
the  premises,  the  said  court  ordered  that  the 
said  lands  be  resold.  That  on,  to  wit,  the 
8th  day  of  January,  1888,  the  said  adminis- 
trators again  offered  the  lands  for  sale  at 
public  outcry,  under  and  in  pursuance  of  the 
orders  and  decrees  of  said  court,  as  aforesala, 
and  that  said  administrators  could  not  and 
did  not  receive  any  bids  for  daid  lands  at  said 
sale  which  the  said  court  would  approve,  the 
said  bids  being  less  than  the  real  value  of 
said  land,  and  disproportionate  thereto.  That 
the  said  lands  were  again  offered  for  sale  by 
the  said  administrators,  by  virtue  and  under 
the  orders  and  decrees  of  the  court,  for  the 
purposes  as  aforesaid.  That  due  and  legal 
notice  of  said  sale  was- given  as  required  by 
law  for  such  purposes,  and  that  the  defend- 
ant, A.  P.  Howlson,  had  notice  of  all  such  or- 
ders and  decrees  and  notices,  and  at  the  next 
sale  of  said  lands,  as  aforesaid,  to  wit,  on 
November  4,  1889,  the  said  defendant  again 
became  the  best  and  last  bidder  for  said 
lands,  which  were  knocked  off  to  him  as  the 
purchaser,  but  at  a  much  less  price  than  be- 
fore, to  wit,  at  the  price  of  five  dollars  and 
thirty-five  ($5.35)  cents  per  acre,  amounting 
in  all  to  ten  thousand  nine  hundred  and  four- 
teen ($10,914)  dollars,  being  six  thousand 
nine  hundred  and  thirty-six  ($6,936)  doUars 
less  than  his  bid  at  the  first  sale.  The  de- 
fendant having  complied  with  the  terms  of 
the  last  sale,  the  same  was  reported  back  to 
the  court  by  the  administrators,  as  aforesaid, 
and  a  deed  ordered  to  be  made  to  the  de- 
fendant conveying  said  lands,  which  was  ac- 
cordingly done,  as  required  by  law.  And 
plaintiffs  aver  that  said  lands  were  not  re- 
sold after  the  first  sale  on  the  31st  day  of 
January,  1887,  until  the  4th  day  of  Novem- 
ber, 1889,  by  and  with  the  consent  of  said 
defendant;  that  in  consequence  of  defend- 
ant's failure  to  give  notes,  with  approved 
security,  as  required  by  the  order  of  the 
court  and  the  terms  of  the  first  sale,  as 
aforesaid,  expenses  and  costs  were  incurred 
necessarily  in  making  the  last  sale  to  the 
amount  of  five  hundred  ($500)  dollars;  where- 
fore the  plaintiffs  claim  the  sum  of  seven 
thousand  four  hundred  and  thirty-six  ($7,436) 
dollars,  with  interest  thereon,  or  damages 
equivalent  thereto,  for  his  failure,  as  afore- 
said, to  comply  with  the  terms  of  said  first 
sale,  as  aforesaid,  for  which  they  bring  this 
suit" 

The  twelfth  count  was  as  follows:    "The 
plaintiffs  claim  of  the  defendant  the  sum'  of 
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ten  thousand  ($10,000)  dollars  damages  for  the 
breach  of  the  following  contract:  That  de- 
fendant did,  on  or  about  the  31st  day  of  Jan- 
uary, 1887,  contract  with  the  plaintiffs  to  sell 
him  two  thousand  and  forty  (2,040)  acres  of 
land,  situated  in  the  counties  of  Bibb  and 
Shelby,  Alabama,  at  the  price  of  eight  dollars 
and  seventy-five  ($8.75)  per  acre,  aggregating 
in  all  seventeen  thousand  eight  hundred  and 
fifty  ($17,850)  dollars.  That  the  defendant 
contracted  to  pay  said  amount  in  one  and  two 
years,  one  half  in  one  year  from  the  date  of 
sale  and  the  other  half  two  years  from  the 
date  of  the  sale,  and  said  amounts  to  be  se- 
cured by  the  note  of  the  defendant,  with  ap- 
proved security.  That  the  defendant,  disre- 
garding his  contract  with  the  plaintiffs,  as 
aforesaid,  did  fail,  and  does  until  now  fail,  to 
give  his  notes,  with  approved  security,  as  he 
had  contracted  so  to  do,  but  offered  plaintiffs 
his  notes,  insufficient  and  worthless  security, 
which  the  defendant  well  l^new  would  not  be 
approved,  and  which  were  not  approved.  The 
plaintiffs  performed  their  part  of  the  said  con- 
tract as  fully  as  they  could,  and  were  willing 
and  ready  to  convey  the  title  to  said  lands 
whenever  the  defendant  would  execute  his 
notes  for  the  purchase  money,  as  aforesaid; 
but  the  said  defendant  failed,  and  does  now 
fail,  to  execute  his  notes  for  the  purchase 
money,  as  aforesaid,  to  the  damage  of  these 
plaintiffs  in  the  sum  of  ten  thousand  ($10,000) 
dollars;  wherefore  they  bring  this  suit" 

To  the  eighth,  ninth,  tenth,  and  eleventh 
counts  the  defendant  demurred  upon  the  fol- 
lowing grounds:  "First  That  the  averments 
of  said  eighth  count  show  that  there  was  an 
unreasonable  delay  in  malcing  the  second  in 
order  of  time  of  the  two  sales  alleged  to  have 
been  made  by  said  administrators,  which  op* 
erated  as  an  abandonment  of  the  first  sale, 
and  that  the  averments  of  said  count  that  said 
lands  were  not  sold  after  the  first  sale,  name- 
ly, the  sale  made  on  the  31st  day  of  January, 
1887,  until  the  4th  day  of  November,  1889, 
by  and  with  the  consent  of  the  defendant,  do 
not  show  that  the  defendant  contracted  or 
agreed  to  remain  bound,  or  that  the  sale  made 
on  the  4th  of  November,  1889,  should  be  made 
at  his  rlsls,  and  with  a  liability  on  his  part  to 
pay  the  difference  between  the  amounts  at 
which  the  lands  were  knocked  down  and  bid 
off  at  the  two  sales.  Second.  That  the  aver- 
ments of  said  eighth  count  show  that  more 
than  a  reasonable  time  elapsed  after  the  mak- 
ing of  the  first  sale  before  the  second  sale 
was  made,  whereby  defendant  was  discharged 
from  any  liability  by  reason  of  his  bidding  off 
said  lands  at  the  first  sale;  and  that  the  aver- 
ment of  said  count  that  the  said  lands  were 
nor  resold  until  the  4th  day  ot  November, 
1889,  by  and  with  the  consent  of  the  defend- 
ant does  not  show  anything  more  than  that 
the  defendant  acquiesced  in  the  abandonment 
of  the  first  sale,  and  wholly  fails  to  show 
that  the  defendant  agreed  or  consented  to  re- 
main bound  or  liable  for  the  loss  or  a  resale, 


notwithstanding  the  delay  in  making  such  re- 
sale. Third.  That  the  averments  of  said  count 
fail  to  show  that  the  said  sale  alleged  to  have 
been  made  on  the  4th  of  November,  1880,  was 
made  on  the  same  terms  as  the  sale  made  on 
the  31st  day  of  January,  1887.  Fourth.  That 
the  averments  of  said  count  fail  to  show  that 
the  bid  of  defendant  at  the  sale  made  on  the 
31s  day  of  January,  1887,  was  accepted  by 
the  probate  court,  and  the  sale  satisfied  and 
confirmed  by  said  court  Fifth.  That  the  aver- 
ments of  said  count  fall  to  show  that  the  said 
sale  made  on  the  31st  day  of  January,  1887, 
was  confirmed  by  the  probate  court  as  to  the 
defendant  and  a  resale  ordered.  Sixth.  That 
the  averments  of  said  count  do  not  show  that 
the  plaintiffs  are  the  only  heirs  at  law  of 
said  William  Oakley.  Seventh.  That  the  aver- 
ments of  said  count  do  not  show  that  any  con- 
tract was  ever  entered  Into  between  the  plain- 
tiffs and  the  defendant.  Eighth.  That  the 
averments  of  said  count  show  that  the  right 
of  action,  if  any  there  was,  for  the  alleged 
failure  of  defendant  to  give  notes,  with  ap- 
proved security,  for  the  amount  of  his  bid  at 
the  said  sale  made  on  the  31st  day  of  January, 
1887,  was  vested  In  the  said  administrators 
of  William  Oakley,  and  not  in  the  plaintiffs. 
Ninth.  That  the  averments  of  said  count  do 
not  show  that  there  was  any  duty  assumed  by 
defendant  to  plaintiffs  by  contract  or  other- 
wise, or  any  failure  on  defendant's  part  to 
perform  any  duty  owed  to  them  by  defendant 
Tenth.  That  the  averments  of  said  count  fail 
to  show  that  said  sale  made  on  the  3l8t  day 
of  January,  1887,  was  fahrly  conducted.  Elev- 
enth. That  the  averments  of  said  count  show 
that  the  terms  of  sale  under  which  the  sale 
made  on  the  31st  day  of  January,  1887,  was 
made  required  that  each  payment  be  secured 
by  note,  with  approved  security,  whereas  the 
terms  of  sale  prescribed  by  law  required  the 
purchaser  at  such  sale  should  give  notes  or 
bonds,  with  at  least  two  sufficient  sureties. 
Twelfth.  That  the  averments  of  said  count 
fail  to  show  that  the  defendant  was  ever  noti- 
fied or  Informed  In  any  way  that  the  probate 
court  of  Bibb  county  determined  or  adjudged 
that  defendant  had  failed  to  give  notes  with 
approved  security,  or  was  given  his  day  in 
court  upon  the  question  whether  or  not  it 
should  be  so  determined  as  adjudged  by  said 
court  Thirteenth.  That  the  averments  of 
said  count  fail  to  show  that  any  rule  or  notice 
was  served  upon  defendant  to  show  cause 
why  he  should  not  comply  with  the  alleged 
terms  of  said  sale  made  on  the  31st  day  of 
January,  1887,  or  that  the  defendant  was  in 
any  other  way  given  his  day  in  court  as  to 
the  confirmation  or  vacation  of  said  sale. 
Fourteenth.  That  the  averments  of  said  count 
fail  to  show  that  after  the  probate  court  of 
Bibb  county  had  adjudged  the  security  of  de- 
fendant's notes  not  approved,  any  notice  was 
given  to  defendant  of  said  adjudication,  and 
that  the  defendant  then  failed  or  refused  to 
give  security  for  the  purchase   money,  ap- 
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proved  by  the  court.  Fifteenth.  That  the 
averments  of  said  count  fail  to  show  that  aft- 
er the  probate  court  had  adjudged  the  securi- 
ty on  defendant's  note  as  originally  given, 
and  reported  to  the  court  to  be  not  approved, 
that  there  was  any  opportunity  given  the  de- 
fendant to  give  security  for  the  purchase  mon* 
ey  approved  by  the  court  Sixteenth.  That 
the  averments  of  said  count  show  that  the 
said  administrators  reported  to  the  probate 
court  that  the  defendant  had  not  given  notes, 
with  security  approved  by  them,  the  said  ad- 
ministrators, for  the  amount  of  his  bid  at  the 
sale  made  on  the  31st  day  of  January,  1887, 
and  that  thereupon  and  for  this  cause  the 
lands  were  ordered  to  be  resold  without  any 
acceptance  or  ratification  of  defendant's  said 
bid  by  the  court,  and  without  any  notice  or 

issued  and  served  upon  defendant  to 

show  cause  why  the  sale  to  him  should  not 
be  set  aside  because  of  his  alleged  failure  to 
give  notice  with  approved  security.  Eight- 
eenth. That  the  averments  of  said  count  fail 
to  show  upon  what  terms  of  credit  or  pay- 
ment the  latter  in  order  of  time  of  the  two 
sales  of  said  land  were  made.  Nineteenth. 
That  the  averments  of  said  count  fail  to  show 
that  the  alleged  consent  of  the  defendant  to 
the  delay  in  the  resale  of  said  lands  was  made 
upon  or  supported  by  any  consideration  what- 
ever. Twentieth.  That  the  averments  of  said 
count  fail  to  show  that  the  probate  court  or- 
dered that  the  said  lands  be  resold  upon  the 
same  terms  upon  which  they  had  been  sold  at 
the  first  sale  thereof.  Twenty-First.  That  the 
averments  of  said  count  fail  to  show  that  the 
said  probate  court  ordered  that  the  said  lands 
be  resold  at  the  risk  of  defendant/* 

To  the  twelfth  count  the  defendant  demur- 
red upon  the  following  grounds:  "(1)  That 
said  count,  in  so  far  as  it  undertakes  to  aver 
performance  on  the  part  of  plaintiffs,  avers  a 
mere  conclusion  of  the  pleader,  and  does  not 
show  the  facts  constituting  such  alleged  per- 
formance. (2)  Tliat  said  count  does  not  allege 
performances  on  the  part  of  plaintiffs  of  the 
obligation  assumed  by  them  under  said  al- 
leged contract" 

To  the  entire  complaint  as  amended,  the  de- 
fendant demurred  upon  the  following  ground: 
"(1)  That  there  is  a  misjoinder  of  counts,  in 
that  the  twelfth  count  sets  forth  an  action  ex 
contractu,  while  the  eighth,  ninth,  tenth,  and 
eleventh  set  forth  a  cause  of  action  ex 
delicto." 

Upon  the  cause  being  submitted  to  the  court 
upon  the  demurrers  filed  to  the  complaint  as 
amended,  the  court  overruled  each  of  the 
grounds  of  demurrer,  and,  the  defendant  de- 
clining to  plead  further,  judgment  was  ren- 
dered for  the  plaintiffs,  assessing  their  dam- 
ages at  an  amount  agreed  upon  between  the 
parties  in  open  court  From  this  Judgment 
the  defendant  appeals,  and  assigns  as  error 
the  overruling  of  his  demurrers  to  the  com- 
plaint, and  the  separate  counts  thereof.  There 
was  also  a  cross  appeal  by  the  plaintiffs,  who 
assign  as  error  the  Judgment  of  the  court  in 
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sustaining  the  grounds  of  demurrer  to  the 
complaint  as  originally  filed. 

Vande  Graaff  &  Logan,  for  A.  P.  Howlson 
Ellison,  Jones,  Mayfield  &  Brown,  for  J.  G. 
Oakley  and  others. 

BRICKELrL,  G.  J.  This  was  an  action  by 
the  heirs  at  law  of  William  Oakley,  deceased, 
to  recover  damages  for  the  failure  of  appel- 
lant to  comply  with  the  terms  of  his  pur- 
chase of  certain  lands  belonging  to  the  estate 
of  said  William  Oakley,  which  were  ordered 
to  be  sold  for  division  by  decree  of  the  pro- 
bate court,  and  were  offered  for  sale  by  the 
administrators  of  said  estate,  and  bid  in  by 
appellant.  The  questions  presented  by  the 
assignments  of  error  relate  solely  to  the  rul- 
ings of  the  trial  court  on  the  many  demurrers 
to  the  various  counts  of  the  complaint. 
There  was  a  cross  appeal  by  the  plaintiffs 
below,  on  which  the  sustaining  of  some  of 
the  grounds  of  demurrer  to  the  original  com- 
plaint is  assigned  as  error,  and  the  overruling 
of  the  demurrers  to  the  amended  complaint 
is  assigned  as  error  by  the  appellant  in  the 
original  appeal.  The  statutes  authorizing  the 
sale  of  lands  of  a  decedent  by  the  executor 
or  administrator  of  the  estate  under  decree 
of  the  probate  court  require  the  sale  to  be 
reported  to  the  court,  and  make  it  subject  to 
confirmation  or  vacation  by  the  court.  Such 
sales  are,  therefore,  strictly  Judicial  sales,  in 
which  the  court  is  the  real  vendor,  and  the 
executor  or  administrator  is  a  mere  agent  of 
the  court  through  whom  the  negotiations  are 
conducted.  Until  the  sale  is  confirmed,  it 
rests  in  negotiation  only,  and  the  bid  of  the 
purchaser  is  a  mere  proposition  to  purchase, 
which,  though  accepted  by  the  agent  because 
the  highest  and  best  bid,  may  be  rejected  by 
the  court  if  the  sale  has  not  been  fairly  con- 
ducted In  obedience  to  its  decree,  or  if  the 
amount  bid  is  greatly  less  than  the  real  value 
of  the  land,  or  if  the  required  security  for 
the  payment  of  the  purchase  money  is  not 
given.  Oruikshank  v.  Luttrell,  67  Ala.  321; 
Code  1896,  §§  173,  174.  If  for  any  of  the 
above  causes  the  sale  is  vacated,  it  is  the 
duty  of  the  court  to  order  a  resale,  which 
must  be  advertised,  and  conducted  in  all  re- 
spects as  the  first  sale,  but  need  not  neces- 
sarily be  on  the  same  t^ms.  Id.  S  176. 
When  the  successful  bidder  at  a  Judicial  sale 
falls  to  complete  the  purchase  by  complying 
with  the  terms  thereof,  the  land  may  be  re- 
sold at  his  risk;  and,  if  a  less  price  be 
brought  at  the  second  sale,  he  becomes  liable 
to  the  persons  Injured  by  his  default  for  the 
difference  between  the  amount  bid  at  the  first 
sale  and  the  price  brought  at  the  second,  to- 
gether with  the  expenses  of  the  second  sale. 
This  right  to  resell  at  the  first  purchaser's 
risk  is,  under  the  former  decisions  of  this 
court,  a  condition  of  every  Judicial  sale  im- 
plied by  law,  and  does  not  depend  on  any 
expression  of  the  condition  in  the  order  of 
sale,  or  in  the  terms  announced  at  the  time 
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of  the  sale.  Lamkln  v.  Crawford,  8  Ala,  153; 
Hutton  V.  Williams,  35  Ala.  513;  Grlel  v. 
Randolph,  a08  Ala.  601,  18  South.  009.  The 
coP'lition,  therefore,  becomes  a  part  of  every 
old,  and  is  incorporated  in  the  contract  of 
every  successful  bidder,  although  it  may  not 
have  been  expressly  agreed  to  by  him,  and 
may  not  have  been  announced  at  the  sale,  or 
known  to  him.  By  reason  of  this  implied 
condition  be  agrees  that,  in  the  event  he  fails 
to  comply  with  the  terms  of  the  purchase,  if 
accepted  by  the  court,  the  land  may  be  resold 
at  his  risk,  and  he  will  pay  the  deficiency  aris- 
ing on  the  second  sale,  together  with  the  ex- 
penses of  the  same.  When  such  a  condition 
is  inserted  in  an  agreement  between  private 
parties  for  the  sale  of  property,  it  is  treated 
as  a  stipulation  for  liquidated  damages. 
Adams  v.  McMillan,  7  Port  73.  And  in  case 
of  Judicial  sales  it  is  likewise  held  by  the 
former  decisions  of  this  court  that  the  differ- 
ence between  the  amount  bid  at  the  first  sale 
and  the  price  brought  at  the  second,  together 
with  the  costs  of  the  second  sale,  is  in  the 
nature  of  damages  stipulated  by  the  parties, 
and  recoverable  as  such.  Lamkln  v.  Craw- 
ford, supra;  Hutton  v.  Williams,  supra. 
Now,  it  is  a  universal  rule  that  when  the 
parties  to  a  contract,  by  a  stipulation  therein, 
agree  upon  the  amount  to  be  paid  by  the 
one  to  the  other  for  the  breach  thereof,  all 
inquiry  as  to  the  extent  of  the  actual  injury 
suffered  ia  irrelevant,  if  the  amount  agreed 
upon  is  held,  in  law,  to  be  stipulated  dam- 
ages, and  not  a  penalty.  The  stipulation  is 
in  lieu  of  actual  damages,  and  fixes  and  con- 
trols the  amount  of  the  recovery,  and  if,  for 
any  cause  not  attributable  to  the  defendant, 
this  amount  cannot  be  recovered,  there  can 
be  no  recovery  at  all,  even  of  nominal  dam- 
ages. 5  AuL  &  Eng.  Enc.  Law  (1st  Ed.)  24; 
13  Am.  &  Eng.  Enc.  Law,  867;  Kelso  v.  Reid, 
145  Pa.  St  606,  23  Atl.  323.  If,  therefore,  in 
the  case  of  a  Judicial  sale,  the  loss  occasion- 
ed by  the  resale  is  in  the  nature  of  -stipulated 
damages,  this  loss,  and  this  alone,  constitutes 
the  measure  of  recovery^  and  if  for  any  rea- 
son it  be  not  recoverable  in  a  particular  case, 
the  plaintiff,  when  there  has  been  in  fact  a 
resale,  cannot  waive  the  stipulation,  and,  fall- 
ing back  on  the  ordinary  measure  of  dam- 
ages for  the  breach  of  a  contract  for  the  pur- 
chase of  real  estate,  recover  the  actual  dam- 
ages sustained;  that  is,  the  difference  be- 
tween the  amount  agreed  to  be  paid  and  the 
market  value  of  the  land  at  the  time  of  the 
breach.  By  the  stipulation  for  the  liquidated 
damages  he  has  waived  all  right  to  claim 
actual  damages  measured  by  the  ordinary 
legal  standard.  But,  if  there  has  been  no 
resale  of  the  property,— if,  for  instance,  the 
application  for  the  sale  was  withdrawn,  or, 
by  request  of  the  administrator,  no  resale 
was  ordered,— the  implied  agreement  to  meas- 
ure the  damages  caused  by  the  purchaser's 
default  by  the  loss  occasioned  by  the  resale 
is  no  longer  binding  on  the  parties.  The  im- 
plied agreement  Is,  not  that  there  shall  be  a 


resale,  but  that  there  may  be  one,  and,  if 
there  is  a  resale,  the  loss  occasioned  thereby 
shall  constitute  the  measure  of  the  first  pur- 
chaser's liability.  In  the  event  there  is  no 
resale,  there  may,  therefore,  be  a  recovery  of 
the  actual  damages  sustained  by  the  pur- 
chaser's default  The  liquidated  damages 
agreed  to  be  paid,  namely,  the  loss  occasion- 
ed by  the  second  sale,  if  a  less  price  Is  brought 
than  at  the  first,  is  composed  of  two  items: 
First,  the  difference  between  the  amount  bid 
at  the  first  sale  and  that  brought  at  the  sec- 
ond; and,  second,  the  necessary  expenses  in- 
curred by  reason  of  the  second  sale;  and 
each  of  these  amounts  the  first  purchaser 
impliedly  agrees  to  pay.  In  an  action  for 
the  breach  of  his  contract,  claiming  both 
items  as  damages,  although  the  circum- 
stances connected  with  the  second  sale  may 
preclude  a  recovery  of  the  first  item,  yet  the 
expenses  of  the  second  sale  may  be  recover- 
able; and  a  complaint  is  not,  therefore,  de- 
murrable because  it  fails  to  show  that  plain- 
tiff is  entitled  to  recover  the  one  item.  If  it 
contains  sufficient  to  Justify  a  recovery  of 
the  other.  The  implied  condition  of  a  Ju- 
dicial sale  that  the  purchaser  shall  be  respon- 
sible for  the  loss  occasioned  by  a  resale,  made 
necessary  by  his  default,  is  itself  subject  to 
the  condition  that  the  second  sale  shall  be 
upon  the  same  terms  as  the  first,  or,  at  least, 
upon  terms  equally  beneficial  to  the  first  pur- 
chaser, and  that  it  shall  not  be  delayed  for 
an  unreasonable  time,  or,  if  upon  different 
terms,  or  after  an  unreasonable  delay,  that 
injury  be  not  caused  thereby  to  the  first  pur- 
chaser. Such  a  condition  precedent  to  his 
liability  is  manifestly  within  the  contempla- 
tion of  the  parties,  and  both  reason  and  Jus- 
tice demand  that  if,  without  the  consent  of 
the  first  purchaser,  the  second  sale  shall  be 
made  upon  different  and  less  beneficial  terms, 
or  after  unreasonable  delay,  and  injury  be 
thereby  caused  to  the  first  purchaser  by  rea- 
son of  the  reduced  price  brought  at  the  sec- 
ond sale,  owing  to  the  change  of  terms  or 
delay,  he  should  be  released  from  all  liability 
for  the  deficiency  arising  on  the  second  sale; 
for  there  are  no  means  of  ascertaining  what 
the  land  would  have  brought  at  the  second 
sale,  if  it  had  been  held  on  the  same  or  equal- 
ly beneficial  terms  as  the  first,  and  within 
a  reasonable  time  thereafter,  and  therefore 
no  means  of  determining  the  amount  to  be 
paid  under  the  implied  stipulation.  Hare  v. 
Bedell,  08  Pa.  St  480;  Shinn  v.  Roberts,  20 
N.  J.  Law,  435;  Rlggs  v.  Pursell.  74  N.  Y. 
370.  Under  these  circumstances  the  liability 
of  the  first  purchaser  should  be  confined  to 
the  expenses  of  the  second  sale,  which  his 
own  default  made  necessary.  The  fact  that 
the  defaulting  pur<^haser  at  the  first  sale  was 
also  the  purchaser  at  the  second  sale,  held 
under  different  terms,  and  after  unreasonable 
delay,  should  not  make  the  above  rule  in- 
applicable. It  cannot  be  said  that  his  in- 
Jury  as  the  first  purchaser,  occasioned  by  the 
delay  and  the  change  In  the  terms,  whereby 
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a  reduced  price  was  brought  at  tbe  second 
sale,  Is  offset  by  his  gain  aa  the  second  pur- 
chaser In  procuring  the  land  at  a  reduced 
price,  and  that  he  was  not,  therefore,  injured; 
for  the  second  sale,  if  confirmed,  must  be 
presumed  to  have  brought  a  sum  not  greatly 
disproportionate  to  the  real  value  of  the  land, 
considering  the  terms  and  time  of  the  sale. 

When  the  lands  of  a  decedent  are  sold  on 
credit  by  decree  of  the  probate  court,  the 
manner  in  which  the  payment  of  the  pur- 
chase money  must  be  secured  Is  not  left  to 
the  court,  nor  to  the  administrator,  but  is 
prescribed  by  statute,  which  provides  that 
*'the  executor  or  administrator  must  secure 
the  purchase  money  by  taking  the  notes  or 
bonds  of  the  purchaser  with  at  least  two 
sufficient  sureties/'  Code  1896,  |  171.  The 
court  has  no  power  to  authorize,  and  the 
executor  or  administrator  has  no  power  to 
demand,  security  ol  a  different  character. 
It  is  manifest,  therefore,  that  if  the  adminis- 
trator should  demand  of  the  purchaser  any 
kind  of  security  other  than  his  notes  or 
bonds  with  at  least  two  sufficient  sureties, 
the  pDrchaser  would  not  be  in  default  for 
failure  to  give  such  security,  but  would  be 
entitled  to  tender  his  notes  or  bonds  with 
two  sufficient  sureties,  and  demand  that  the 
sale  be  confirmed.  Nor  is  the  purchaser  in 
default  so  as  to  become  responsible  for  a 
loss  occasioned  by  a  resale,  merely  because, 
when  the  sale  is  reported  to  the  court,  the 
court  finds  from  the  evidence  presented  that 
the  sureties  on  the  notes  are  insufficient 
Section  175  provides  that  when  it  Is  made 
to  appear  to  the  court  that  the  sureties  on 
the  notes  or  bonds  of  the  purchaser  are  in- 
sufficient, the  sale  "must  not  be  confirmed 
until  he  gives  security  for  the  purchase 
money  to  the  satisfaction  of  the  court;  and, 
if  such  security  Is  not  given,  the  sale  must 
be  vacated  as  to  the  purchaser  thus  failing." 
The  statute  thus 'clearly  contemplates  that, 
In  the  event  the  sureties  on  the  notes  first 
given  are  found  by  the  court  to  be  insuffi- 
cient, the  purchaser  shall  have  notice  of  this 
finding,  and  be  given  an  opportunity  to  fur- 
nish sureties  satisfactory  to  the  court  It 
is,  therefore,  a  condition  precedent  to  the 
first  purchaser's  liability  for  failure  to  com- 
plete the  purchase— at  least,  where  he  has 
furnished  notes  or  bonds  with  two  sureties— 
that  he  have  such  notice  and  opportunity, 
and  without  a  compliance  with  this  condi- 
tion the  court  Is  not  Justified  In  vacating 
the  first  sale,  and  ordering  a  resale  at  the 
risk  of  the  first  purchaser.  A  complaint  for 
the  recovery  of  the  loss  occasioned  by  the 
second  sale,  which  fails  to  aver  that  the  de- 
fendant was  given  notice  that  his  sureties 
were  found  by  the  court  to  be  insufficient, 
and  had  an  opportunity  to  furnish  satisfac- 
tory sureties,  or  which  fails  to  aver  facts 
from  which  the  fact  of  such  notice  and  op- 
portunity follows  as  a  necessary  inference, 
is  bad  on  demurrer  If  it  appears  that  the 
sale  was  on  credit,  and  the  averments  are 


susceptible  of  the  construction  that  the  pur- 
chaser gave  to  the  administrator  his  notes 
or  bonds  with  two  sureties,  or  falls  to  dis- 
tinctly show  that  he  failed  or  refused  to 
give  such  notes.  No  default  on  the  part  of 
the  purchaser  Is  shown  In  the  absence  of 
such  averments. 

By  the  application  of  the  above  principles 
the  various  grounds  of  demurrer  may  be  dis- 
posed of.  The  third  count  of  the  complaint 
fails  to  aver  that  the  bid  of  defendant  was 
accepted  or  approved  by  the  court,  or  that 
there  was  any  resale  of  the  land,  and  there 
are  no  facts  averred  from  which  the  fact 
of  such  acceptance  or  approval  Is  a  neces- 
sary inference.  As  we  have  already  seen, 
the  court  was  the  real  vendor,  and  the  ad- 
ministrator was  its  mere  agent  to  conduct 
the  negotiations,  whose  acts  were  subject 
to  confirmation  by  the  court  Until  the  bid 
was  accepted  by  the  court  the  purchase  was 
Incomplete,  the  bid  was  a  mere  proposition 
to  purchase,  and  did  not  therefore,  amount 
to  a  contract  on  which  any  liability  could  be 
Incurred.  For  aught  that  appears  in  this 
count  the  court  may  have  found  the  amount 
of  defendant's  bid  to  be  greatly  less  than 
the  real  value  of  the  land,  and  may,  on  this 
account  have  refused  to  confirm  the  same. 
It  is,  therefore,  essential  to  the  sufficiency 
of  each  of  the  special  counts  that  It  be 
averred  in  some  form  that  the  bid  of  the  de- 
fendant was  accepted  and  approved  by  the 
court  Stout  V.  Mercantile  Co.,  41  W.  Va. 
339,  23  S.  E.  671;  Cruikshank  v.  Luttrell,  67 
Ala.  821.  In  the  fourth  and  each  of  the  oth- 
er special  counts  except  the  third  and 
twelfth,  although  there  is  no  direct  aver- 
ment of  the  acceptance  and  approval  of  the 
bid,  yet  it  is  alleged  that  the  administrator 
reported  the  sale  to  the  court  and  that  the 
court  ordered  a  resale  "on  account  of  his 
failure  to  give  notes  with  approved  secu- 
rity," and  the  lands  were  again  sold  in  obedi- 
ence to  said  order.  We  are  of  the  opinion 
these  allegations  are  sufficient  to  show  that 
the  bid  was  accepted,  and  that  the  sale  was 
vacated  solely  on  the  ground  of  the  failure 
to  furnish  the  required  security.  Griel  v. 
Randolph,  108  Ala.  601,  18  South.  609.  Al- 
though the  third  count  was  bad  for  the  rea- 
son pointed  out,  yet  the  demurrer  specifying 
this  objection  went  to  the  third  and  fourth 
counts  Jointly,  and,  since  the  fourth  count 
was  not  demurrable  on  this  ground,  the  de- 
murrer was  properly  overruled.  If  there 
was  no  resale  of  the  land,  then,  as  stated 
above,  the  actual  damages  sustained  were 
recoverable,  and  the  true  measure  of  such 
damages  would  be  the  difference  between 
the  amount  bid  for  the  land,  if  accepted  by 
the  court  and  its  market  value  at  the  time 
of  the  breach  on  the  same  terms.  Railroad 
Corp.  V.  Evans,  6  Gray,  25;  5  Am.  &  Eng. 
Enc.  Law,  28.  It  was  not,  therefore,  nec- 
essary to  the  statement  of  a  cause  of  action 
that  a  resale  be  averred,  and  that  the  de- 
murrer specifying  thigjigJjJigtJ^^^^gjH^  to^ 
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been  oyerruled*  The  fourth  ground  of  de- 
murrer to  the  third  and  fourth  counts  Joint- 
ly was  too  general  to  be  considered,  and 
should  have  been  overruled.  In  each  of  the 
special  counts  except  the  twelfth  it  is  alleged 
that  the  court  ordered  the  first  sale  to  be 
made  "on  a  credit,  one  half  due  In  one  year 
and  the  other  half  two  years  after  the  sale» 
and  that  said  amounts  be  secured  by  notes, 
with  approved  security'';  and  the  breach 
assigned  is  that  defendant  "has  always,  and 
does  now,  refuse  and  fail  to  execute  or  give 
the  notes,  with  approved  security";  and  it 
is  further  averred  that  the  court  ordered  m 
resale  "on  account  of  his  failure  to  give 
notes,  with  approved  security.**  It  is  not 
averred  that  the  defendant  failed  or  refused 
to  give  any  notes  or  bonds,  or  that  he  failed 
or  refused  to  give  his  notes  or  bonds  with 
two  sureties,  and  that  on  account  of  such 
failure  m  resale  was  ordered,  nor  is  It 
averred  that  defendant,  previously  to  the 
order  for  the  resale,  had  any  notice  that 
the  sureties  offered  by  him  were  found  to  be 
insufficient  by  the  court,  or  any  opportunity 
to  furnish  satisfactory  securitj;,  which  no- 
tice and  opportunity,  we  have  seen,  the  stat- 
ute contemplates.  The  character  of  the  se- 
curity required  of  defendant  by  the  admin- 
istrator may  have  been  different  from  that 
requhred  by  the  statute,  and,  if  it  was,  de- 
fendant was  Justified  in  refusing  to  give  it, 
and  incurred  no  liability  by  reason  of  such 
refusal.  The  counts  aver,  it  is  true,  that 
"defendant  had  notice  of  all  such  orders,  de- 
crees, and  notices,"  but  the  only  orders  and 
notices  previously  mentioned  in  the  counts 
are  the  order  for  the  resale  and  notices  of 
such  resale,  whereas  the  notice  to  which  de- 
fendant was  entitled  was  a  notice,  previ- 
ously to  the  order  for  the  resale,  that  his 
sureties  were  found  to  be  insufficient  Ap- 
plying the  principles  above  stated  to  these 
averments,  the  counts  were  defective  for  the 
reasons  pointed  out,  and  the  demurrer  to 
the  amended  counts  presenting  these  objec- 
tions should  have  been  sustained. 

The  special  counts  fail  to  show  that  the 
second  sale  was  upon  the  same,  or  equally 
beneficial,  terms  as  the  first,  and  show  af- 
firmatively that  nearly  three  years  elapsed 
between  the  first  and  second  sales.  As  stat- 
ed above,  if  the  terms  of  the  second  sale 
were  substantially  different  from  those  of 
the  first,  or  if  there  was  unreasonable  and 
unexplained  delay  in  making  the  second 
sale,  and  injury  to  the  first  purchaser  was 
caused  thereby,  he  is  released  from  all  lia- 
bility for  the  deficiency  arising  on  the  sec- 
ond sale,  although  he  may  still  be  liable  for 
the  expenses  of  the  second  sale.  But  injury 
caused  by  the  change  of  terms  or  unreason- 
able delay  is  a  matter  of  defense,  and,  un- 
less it  affirmatively  appears  from  the  com- 
plaint, should  be  set  up  by  special  plea.  It 
was  not  necessary  to  aver  that  the  terms  of 
the  second  sale  were  the  same  as  those  of 
the  first,  and  it  does  not  affirmatively  appear 


that  defendant  was  injured  by  the  long  delay 
in  making  the  second  sale.  The  reduced 
price  brought  at  the  second  sale  may  have 
been  caused  by  the  change  in  the  terms,  if 
any,  or  by  the  general  depreciation  in  the 
value  of  lands  located  where  these  were. 
Each  of  these  counts  avers,  in  explanation 
of  the  delay,  that  "said  lands  were  not  re- 
sold after  the  first  sale,  namely,  the  sale 
made  on  the  31st  day  of  January,  1887,  un- 
til the  4th  day  of  November,  1889,  by  and 
with  the  consent  of.  the  defendant*'  This 
averment,  we  think,  sufficiently  shows  that 
defendant  consented  to  the  delay,  and  there- 
by estopped  himself  from  setting  up  the  de- 
lay as  a  defense.  The  demurrers  presenting 
these  objections  should  have  been  overruled. 
Moreover,  the  objections  go  only  to  one  ele- 
ment of  the  damages  claimed,  namely,  the 
difference  between  the  amount  bid  at  the 
first  sale  and  the  price  brought  at  the  sec- 
ond, while,  as  we  have  seen,  the  expenses 
of  the  second  sale  may  be  recoverable,  al- 
though the  difference  between  the  two  sales 
may  not  be.  When  the  complaint  shows 
that  one  of  two  or  more  elements  of  dam- 
ages claimed  is  not  recoverable,  or  fails  to 
aver  facts  sufficient  to  show  that  such  ele- 
ment is  recoverable,  the  defect  should  be 
taken  advantage  of  by  a  motion  to  strike, 
or  by  objection  to  the  evidence  by  which  It 
Is  sought  to  prove  such  damages,  or  by  m 
request  for  appropriate  instructions  to  the 
Jury,  and  not  by  demurrer.  It  was  not  nec- 
essary to  allege  in  the  complaint  that  the 
first  sale  was  fairly  conducted.  If  there 
was  any  fraud,  collusion,  or  unfairness  of 
any  kind  in  the  conduct  of  the  sale,  this  was 
a  matter  of  defense.  Nor  was  it  necessary 
to  aver  that  the  order  for  the  resale  provided 
that  such  resale  should  be  at  the  risk  of  the 
defendant  This,  as  we  have  stated,  is  a 
condition  of  every  Judicial  sale  arising  by 
implication  of  law,  and  is. not  dependent  up- 
on any  expression  thereof  in  the  order  for 
the  first  sale  or  that  for  the  resale,  or  any 
announcement  thereof  at  the  sale. 

The  trial  court  erred  in  sustaining  the  de- 
murrer for  misjoinder  of  counts.  The 
counts  on  the  promissory  notes,  the  com- 
mon counts,  and  the  special  counts  declaring 
on  the  contract,  and  claiming  damages  for 
the  breach  thereof,  were  all  in  assumpsit, 
and  were,  therefore,  properly  Joined.  The 
action  was  properly  brought  in  the  name  of 
the  heirs  of  William  Oakley,  deceased,  al- 
though it  might  also  have  been  brought  In 
the  name  of  the  administrators.  The  legal 
title  to  the  lands  was  in  the  heirs.  They 
were  entitled  to  the  proceeds  of  the  sale 
thereof,  the  sale  having  been  for  division, 
and  they  will  be  entitled  to  anything  that 
may  be  recovered  for  the  breach  of  the  con- 
tract, whether  in  their  names  or  in  the 
name  of  the  administrators.  They  were, 
therefore,  the  persons  injured  by  the  de- 
fendant's default,  and  are  entitled  to  sue  for 
the  injury.  Button  v.  Williams,  35  Ala.  ffi2: 
Digitized  by  Vni^Ji^  V  LC 
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Oriel  y.  Randolph,  108  Ala.  601,  18  South. 
609.  The  averment  that  plaintiffs  are  "the 
heirs  at  law  oi  William  Oakley,  deceased," 
is  sufficient,  ou  demurrer,  to  show  that  they 
are  the  only  heirs  of  said  decedent  The 
demurrers  to  the  twelfth  count,  which  de- 
clares on  a  contract  made  directly  with 
plaintiffs  for  the  purchase  of  lands,  were 
properly  overruled. 

It  results  from  what  has  been  said  that  on 
the  cross  appeal  all  the  assignments  of  er- 
ror are  well  taken,  except  that  relating  to 
the  sustaining  of  the  fourteenth  ground  of 
demurrer  to  the  fourth  count  of  the  original 
complaint,  which  specified  the  failure  of  the 
count  to  aver  that  defendant  had  any  oppor- 
tunity, previously  to  the  order  for  the  resale, 
to  furnish  security  satisfactory  to  the  court 
Of  the  assignments  of  error  on  the  original 
appeal  those  only  are  well  taken  which,  re- 
late to  the  overruling  of  the  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
grounds  of  demurrer  to  the  eighth,  ninth, 
tenth,  and  eleventh  counts  of  the  amended 
complaint 


(U7   Ala.    464) 

FRIEDMAN  et  al.  v.  SHAMBLIN  et  aL 
(Supreme  Court  of  Alabama.     Feb.  3>  1886.) 

Q0IETI2TO  TlTLS— DlBOLAIMBB— DbORBB— AdMINIS- 
TRATOH8— SaI«B8  OP   LaMD  TO    FaT    DBBTS^CoL- 

lateralAttack—Pktition— Report— EviDBNCB 
—Notiob—Pbaod— Alteration  op  Isstrumbntb. 

1.  Under  Acts  1892-93,  p.  42,  authorizing  any 
person  in  peaceable  poeaession  of  land,  claiming 
to  own  any  part  thereof,  to  quiet  title  thereto, 
when  it  appears  tha^-  the  title  to  only  a  part  of 
the  land  claimed  by  complainant  is  in  him,  the 
court  should  ascerta^a  the  facts,  and  decree  ac- 
cordingly. 

2.  In  a  suit  to  quiet  title,  if  defendant  does 
not  claim  a  part  of  the  land  described,  he  should 
specify  the  part  disclaimed,  failing  to  do  which 
he  must  be  treated  as  claiming  the  whole. 

3.  The  failure  of  an  administrator  to  assert 
the  statute  of  limitations  against  a  claim,  and 
to  object  to  the  allowance  of  interest,  in  the  ab- 
sence of  fraud,  will  not  render  void  and  subject 
to  collateral  attack  a  decree  declaring  the  es- 
tate insolvent,  when  it  would  not  be  insolvent 
but  for  such  claim. 

4.  Where  a  petition  for  the  sale  of  land  is  in- 
sufficient, but  refers  to  a  former  petition,  which 
was  sufficient  to  confer  jurisdiction,  the  court 
can  regard  the  two  as  constituting  one  petition. 

5.  The  verification  of  a  report  of  insolvency 
by  the  administrator  of  an  estate  is  not  a  juris- 
dictional fact,  and  its  absence  is  not  available 
on  a  collateral  attack  of  the  sale  of  land  to  pay 
debts. 

6.  Under  Code  1886,  §|  2258,  2259,  providing 
that  the  administrator  of  an  estate  which  has 
been  declared  insolvent,  applying  for  the  sale  of 
lands  to  pay  debts,  may  obtain  such  order  with- 
out taking  evidence  of  the  necessity  for  the 
sale,  the  failure  of  the  record  to  show  that  evi- 
dence was  taken  is  not  an  irregularity. 

7.  If  the  application  to  sell  lands  of  an  insol- 
vent estate  to  pay  debts  contains  the  necessary 
averments  to  give  the  court  jurisdiction,  a  fail- 
ure to  notify  adverse  parties  or  to  appoint  a 
guardian  for  minors  is  not  ground  for  collateral 
attack  on  the  sale. 

8.  The  burden  of  proving  fraud  in  the  pro- 
curement of  a  decree  of  insolvency  of  a  de- 
cedent, and  of  an  order  for  the  sale  of  land  to 
pay  debts,  is  on  those  seeking  to  set  them  aside. 


9.  In  the  absence  of  evidence,  it  must  be  pre- 
sumed that  erasures  and  alterations  in  papers 
filed  in  court  were  not  fraudulently  made. 

10.  In  the  absence  of  fraud,  a  decree  of  in- 
solvency of  a  decedent  cannot  be  attacked  col- 
laterally, where  there  were  a  report  and  a  peti- 
tion sufficient  to  give  the  court  jurisdiction. 

11.  A  cross  bill  attacking  the  validity  of  a  de- 
cree  of  a  probate  court  in  ordering  sale  of  land 
of  an  insolvent  decedent  to  pay  debts,  in  a 
suit  to  quiet  title  to  the  land,  is  a  collateral  at- 
tack. 

Appeal  from  chancery  court,  Tuscaloosa 
county;  Thomas  Gobbs,  Chancellor. 

Bill  by  Friedman  &  Loveman  against  W. 
T.  Shamblin  and  others.  Upon  the  final  sub- 
mission of  the  cause,  on  the  pleadings  and 
proof,  the  chancellor  rendered  a  decree  de- 
nying the  relief  prayed  for  by  the  complain- 
ants, and  ordered  the  bill  dismissed.  From 
this  decree  the  complainants  appeal,  and  as- 
sign the  rendition  thereof  as  error.  Re- 
versed. 

Ormond  Someryille,  for  appellants.  Jones, 
Mayfield  &  Brown,  for  appellees. 

BRIOKBLL,  G.  J.  This  Is  a  bill  in  which 
the  appellants  were  complainants,  filed  un- 
der the  provisions  of  the  act  approved  De- 
cember 10,  1892  (Acts  1892-98,  p.  42),  author- 
izing any  person  who  is  in  the  peaceable 
possession  of  land,  whether  actual  or  con- 
structive,  claiming  to  own  the  same,  when 
his  title  thereto  or  to  any  part  thereof  is  de- 
nied or  disputed,  to  maintain  a  suit  in  equity 
to  determine  the  conflicting  claims  which 
may  be  preferred,  and  quiet  the  title  to  the 
lands.  At  the  flllng  of  the  bill,  neither  of  the 
parties  thereto  was  in  the  actual  possession 
of  the  land  in  controrersy,  so  far  as  appears 
from  the  evidence,  but  the  defendants  had 
some  time  previously  taken  possession  of  a 
part  of  it,  and  were  claiming  title  to  the 
whole.  The  constructive  possession  of  the 
complainants,  which  exists,  in  contemplation 
of  law,  in  the  holder  of  the  title,  was,  how- 
ever, a  sufilcient  possession  upon  which  to 
found  their  right  to  maintain  the  bill.  In 
a  proceeding  of  this  character  it  is  not  nec- 
essary for  the  complainant  to  prove  title  to 
all  the  land  claimed  by  him,  and  described  in 
the  bill,  in  order  to  obtain  relief.  The  stat- 
ute contemplates  the  granting  of  relief  as  to 
such  of  the  lands  as  the  complainant  shows 
title  to;  and  when  it  appears  that  the  title 
to  a  part  of  the  land  is  in  the  complainant, 
while  that  to  the  remainder  is  in  the  defend- 
ant, the  court  should  ascertain  and  declare 
these  facts,  and  decree  accordingly.  If  the 
defendant  does  not  claim  title  to  a  part  of 
the  lands,  he  should  specify  in  his  answer 
the  part  disclaimed;  and,  if  he  fall  to  do 
so,  he  must  be  treated  as  claiming  the  whole. 
The  evidence  is  without  dispute  that  com- 
plainants had  a  superior  title  to  an  undi- 
vided one-half  interest  in  the  S.  E.  ^  and 
the  S.  W.  %  of  S.  E.  %  of  section  1,  town- 
ship 21,  range  8  W.;  and,  of  consequince, 
they  were  entitled  to  a  decree  as  to  such  un- 
divided  one-half  Int^M^t^^lU^^gp^t^gij^ 
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therefore,  In  dlsmlBSlng  the  bill,  and  render- 
ing a  decree  in  favor  of  the  defendants  for 
the  whole  of  the  lands  in  controversy. 

Complainants  claimed  title  to  the  other 
lands  described  in  the  complaint  through  an 
administrator's  sale  of  the  lands  belonging 
to  the  insolvent  estate  of  William  Shamblin, 
deceased,  in  the  year  1882.  The  defendants, 
claiming  title  as  the  children  and  heirs  at 
law  of  said  William  Shamblin,  charged  that 
the  estate  owed  no  debts  at  the  time  of  the 
sale  or  application  therefor;  that  adminis- 
tration on  the  estate  was  unnecessary;  that 
the  claims  against  the  estate  reported  by  the 
administrator  were  simulated  and  fraudu- 
lent, having  never  been  presented  to  the  ad- 
ministrator nor  filed  as  claims  against  the  es- 
tate; and  that  complainants  and  their  attor- 
ney had  fraudulently  procured  the  grant  of 
administration  on  said  estate  and  the  rendi- 
tion of  a  decree  of  insolvency,  in  order  to 
obtain  possession  of  the  lands  in  controversy. 
It  is  further  sought  to  impeach  the  validity 
of  the  administrator's  sale  on  the  ground  of 
various  Irregularities  in  the  proceedings, 
which,  it  is  contended,  rendered  it  absolute- 
ly void. 

The  charge  of  fraud  on  the  part  of  com- 
plainants or  their  attorneys  in  connection 
with  the  administration  of  the  estate,  or  the 
procuring  and  rendition  of  the  decree  of  in- 
solvency, and  the  sale  of  the  lands,  finds  no 
support  in  any  tendency  of  the  evidence. 
The  undisputed  evidence  is  that,  two  years 
after  the  administrator's  sale,  complainants 
purchased  the  land  from  the  purchaser  at 
said  sale,  and  that  they  bad  no  knowledge 
whatever  of  the  probate  proceedings.  If  any 
fraud  was  perpetrated,— and  the  evidence,  in 
our  opinion,  fails  to  show  any,— these  com- 
plainants are  not  shown  to  have  had  even 
the  remotest  connection  with  it  Nor  does 
the  evidence  support  the  charge  that  the 
claims  against  the  estate,  as  reported  by  the 
administrator,  were  simulated  and  fraudu- 
lent. The  only  claims  mentioned  In  the  ad- 
ministrator's report  of  insolvency  were  one 
in  favor  of  John  Sumner  for  the  sum  of  $100, 
which  was  not  proven  nor  allowed,  and  one 
for  $600  or  more  in  favor  of  Mary  J.  Wil- 
liams, the  widow  of  the  intestate  and  mother 
of  the  defendants,  while  the  value  of  the 
property  belonging  to  the  estate  was  report- 
ed to  be  less  than  $600.  Notwithstanding 
the  latter  now  testifies  that  the  estate  owed 
her  nothing,  and  that  she  never  presented 
any  claim  against  it,  we  are  satisfied  from 
the  evidence  that  she  had  such  claim;  that 
it  was  duly  presented  to  the  administrator 
by  her;  and  that  the  same  was  paid  to  her 
out  of  the  proceeds  of  the  sale,  partly  in 
cash,  and  the  balance  by  a  credit  allowed 
on  the  purchase  money  due  for  a  part  of  the 
lands  of  the  estate  bid  off  and  purchased  by 
or  for  her  at  the  sale.  This  claim  had  its 
orighi,  in  part,  in  a  purchase  by  her  husband 
in  his  own  name  of  lands  belonging  to  her 
father's  estate    at  .  an   administrator's   sale 


thereof,  pasmient  for  which  was  made  with 
her  distributive  share  of  said  estate.  This 
was  a  use  by  her  husband  of  the  corpus  of 
her  statutory  estate,  and  created  a  debt  in 
her  favor.  The  only  infirmity  in  the  claim 
was  that  an  action  thereon  would  have  been 
barred  by  the  statute  of  limitations,  if  as- 
serted, and  that  it  was  increased  by  the  ad- 
dition of  interest,  for  which,  under  the  law 
then  in  force,  the  husband  incurred  no  liabil- 
ity by  the  use  of  the  wife's  money.  The 
debt,  however,  still  existed  as  a  legal  and 
moral  obligation  against  the  estate,  and  the 
failure  of  the  administrator  to  assert  the 
statute  of  limitations,  and  object  to  the  al- 
lowance of  interest,  could  not,  in  the  ab- 
sence of  fraud  or  collusion,  operate  to  render 
void  the  ^decree  of  insolvency. 

Eliminating  the  issue  of  fraud  raised  by  the 
answer,  the  only  question  remaining  to  be 
considered  is  that  of  the  validity  vel  non  of 
the  probate  proceedings  under  which  the 
sale  was  had.  The  original  file  in  the  pro- 
bate court  relating  to  the  proceedings  had 
therein  to  sell  the  lands  belonging  to  the 
estate  of  William  Shamblin,  deceased,  was 
sent  to  this  court  along  with  the  transcript 
by  order  of  the  chancellor,  and  from  it  ap- 
pear the  following  facts:  On  February  1, 
1682,  the  administrator  of  said  estate  filed 
an  application,  verified  by  affidavit,  for  £he 
sale  of  all  the  lands  of  the  estate  for  the 
payment  of  debts,  setting  forth  therein  the 
names,  residences,  and  ages  of  the  heirs,  all 
of  whom  were  minors,  and  a  full  description 
of  the  lands,  and  averring  that  the  estate 
was  indebted,  that  there  was  no  personal 
property  belonging  to  the  estate,  and  that 
it  was  necessary  to  sell  the  lands  for  the 
payment  of  the  debts.  On  March  la  1882, 
he  filed  a  report  in  writing,  not  verified  by 
affidavit,  stating  that  the  estate  was,  to  the 
best  of  his  knowledge  and  belief,  insolvent, 
together  with  a  statement  of  all  the  prop- 
erty belonging  to,  and  the  claims  against, 
the  estate  which  had  come  to  his  knowledge, 
which  statement  showed  the  value  of  the 
property  to  be  $580,  and  the  amount  of  the 
claims  to  be  $600  or  more.  The  21st  day  of 
April,  1882,  was  set  to  hear  and  determine 
the  same,  and  notice  was  ordered  to  be  giv- 
en to  the  creditors,  as  required  by  the  stat- 
ute; and  on  said  date  a  decree  was  rendered 
declaring  the  estate  insolvent,  appointing 
June  6,  1882,  as  the  date  for  the  administra- 
tor to  make  final  settlement,  and  ordering 
notice  of  the  decree  to  be  given  in  the  man- 
ner required  by  the  statute.  Subsequently, 
on  a  date  which  it  is  Impossible  to  determine 
by  an  examination  of  the  original  petition, 
but  which  is  shown  by  the  record  to  have 
been  February  1,  1882,  which  is  clearly  a 
mistake,  the  administrator  filed  a  petition* 
verified  by  affidavit,  reciting  that  the  estate 
had  been  declared  insolvent,  and  that  a  for- 
mer application  had  been  filed  for  an  order 
for  the  sale  of  the  lands  of  the  estate  for 
the  payment  of  debts,  which  ^ha4  f)ot,  V^i^ 
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acted  on  by  the  court,  and  praying  that  "an 
order  be  granted  decreeing  that  said  lands 
shall  be  sold  for  the  payment  of  debts,  ac- 
cording to  the  laws  made  and  provided  in 
the  cases  of  insolvent  estates";  but  no  lands 
were  described  therein,  nor  were  the  names, 
residences,  or  ages  of  the  heirs  stated.  On 
June  27,  1882,  a  decree  was  rendered  order- 
ing the  sale  of  the  lands,  which  recited  that 
*'due  and  legal  notice  of  the  nature  of,  and 
time  set  to  hear,  the  petition,  has  been  giv- 
en, as  required  by  law  and  the  previous  or- 
ders and  decrees  of  this  court  made  and  en- 
tered in  the  premises,  by  citations  personal- 
ly served  upon  the  heirs  at  law  of  William 
Shamblin,  deceased,  more  than  ten  days  be- 
fore  this  day,"  and  that  "said  estate  has 
been  declared  insolvent,  -and  the  petition  for 
this  proceeding  amended,  so  that  said  real 
estate  hereinafter  mentioned  may  be  sold  to 
pay  the  debts  of  said  estate."  On  August 
28,  1882,  the  administrator  reported  the  sale 
of  the  lands  and  the  payment  of  the  pur- 
chase money;  and  on  October  1,  1882,  the 
sale  was  confirmed,  and  deeds  ordered  to  be 
made  to  the  purchasers. 

The  principal  objections  to  the  validity  of 
this  sale  relied  on  by  appellees  are—First, 
that  the  report  of  insolvency  was  not  veri- 
fied by  afildavit;  second,  that  they  had  no 
notice  of  the  sale  or  the  application  therefor, 
were  not  parties  to  the  proceedings,  and  were, 
not  represented  either  by  counsel,  guardian, 
or  guardian  ad  litem;  and,  third,  that  no 
evidence  was  taken  by  deposition,  s»  in 
chancery  proceedings,  to  show  the  necessity 
of  the  sale,  as  provided  by  section  2458» 
Code  1876,  then  in  force.  It  has  long  been 
the  settled  doctrine  of  this  court  that  such 
irregularities  and  defects  in  the  proceedings 
to  sell  the  lands  of  a  decedent  for  the  pay- 
ment of  debts  are  unavailable,  in  a  collateral 
proceeding,  to  impeach  the  validity  of  the 
sale  or  the  title  of  one  claiming  under  it. 
This  doctrine  is  a  rule  of  property,  which  Ju- 
dicial power  cannot  change.  When  the  rec- 
ord afllrmatively  shows  that  the  court  had 
Jurisdiction  to  order  the  sale,  by  a  petition 
setting  forth  the  necessary  Jurisdictional 
facts,  that  the  land  was  sold  by  an  adminis- 
trator under  its  order,  the  sale  confirmed, 
the  purchase  money  paid,  and  a  deed  exe- 
cuted to  the  purchaser  in  obedience  to  the 
court's  mandate,  the  action  of  the  court  is 
conclusive  until  vacated  in  a  direct  proceed- 
ing; and  neither  the  sale  nor  the  title  of  the 
purchaser  acquired  thereunder  can  be  col- 
laterally impeached  on  account  of  any  ir- 
regularity in  the  proceedings.  Moore  v.  Got- 
tingham,  113  Ala.  148,  20  South.  904;  Kent 
V.  Mansel,  101  Ala.  334,  14  South.  489; 
Thompson  v.  Boswell,  97  Ala.  570,  12  South. 
809;  Goodwin  v.  Sims,  86  Ala.  102,  5  South. 
587;  Pettus  v.  McOlannahan,  52  Ala.  55; 
Satcher  v.  Satcher,  41  Ala.  26;  Duval  v.  Mc- 
Loskey,  1  Ala.  708.  The  lands  in  contro- 
versy were  sold  on  a  petition  filed  after  the 
estate  had  been  declared  insolvent    The  pe- 


tition filed  for  the  purpose  was  In  Itself 
totally  insufiaclent,  but  it  expressly  referred 
to  the  former  application  on  file,  and  not 
yet  acted  on,  which  was  full  and  sufficient 
in  all  essential  averments  to  confer  Jurisdic- 
tion, and  prayed  that  the  land  be  sold  for 
the  payment  of  debts  as  provided  by  the 
statute  authorizing  the  sale  of-  lands  of  an 
insolvent  estate.  It  was  proper  for  the  court 
to  regard  the  two  petitions  as  amendatory 
of  each  other,  the  two  constituting  but  one 
petition,  and  to  look  to  both  for  the  aver- 
ment of  Jurisdictional  facts  necessary  to  au- 
thorize it  to  act.  Saltonstall  v.  Riley,  28 
Ala.  181.  '  This  the  court  did,  as ,  appears 
from  the  decree;  and,  considering  both  peti- 
tions, it  cannot  be  doubted  that  the  facts 
averred  were  suflicient  to  confer  Jurisdiction. 
The  verification  of  the  report  of  insolvency 
by  the  affidavit  of  the  administrator,  thougn 
it  is  required  by  the  statute,  and  should  al- 
ways be  made,  is  not  a  Jurisdictional  fact, 
and  its  absence  is  a  mere  Irregularity,  not 
available  on  a  collateral  attack.  It  is  by 
the  facts  alleged,  and  not  their  verification, 
that  Jurisdiction  Is  acquired.  Wartensleben 
V.  Halthcock,  80  Ala.  569,  1  South.  38.  The 
petition  being  therefore  one  for  the  sale  for 
payment  of  debts  of  lands  of  an  insolvent 
estate,  the  subsequent  proceedings  were  to 
be  governed  by  the  provisions  of  the  act  of 
February  13,  1879  (Acts  1878-79,  p.  164), 
now  constituting  sections  2258  and  2259,  Code 
1886.  This  act  expressly  provides  that  "upon 
the  application  of  an  executor  or  adminis- 
trator of  an  estate  which  has  been  declared 
insolvent,  for  an  order  for  the  sale  of  lands 
belonging  to  the  estate  for  the  payment  of 
debts,  he  shall  be  allowed  to  obtain  such  or- 
der without  taking  any  evidence  by  deposi- 
tion, as  In  chancery  cases,  to  show  the  ne- 
cessity of  the  sale";  states  what  the  appli- 
cation shall  contain;  and  requires  notice  of 
the  filing  of  the  application,  and  of  the  day 
appointed  to  hear  the  same,  to  be  given  to 
the  heirs  or  devisees  by  publication  once  a 
week  in  some  newspaper  published  in  the 
county.  This  act,  having  been  adopted 
while  section  2458,  Code  1876,  was  in  force, 
rendering  void  an  order  for  the  sale  of  lands 
of  an  estate  when  minors  or  persons  of  un- 
sound mind  are  interested  in  such  estate, 
unless  evidence  showing  the  necessity  of 
such  sale  has  been  taken  by  deposition,  as  In 
chancery  proceedings,  must  be  construed  as 
dispensing  with  the  necessity  of  taking  evi- 
dence in  this  manner,  or  in  any  manner, 
when  the  application  is  made  after  the  de- 
cree declaring  the  estate  insolvent,  even 
though  some  of  the  heirs  may  be  minors. 
Meadows  v.  Meadows,  78  Ala.  240.  The  fail- 
ure of  the  record  to  show  that  such  evidence 
was  taken,  or  the  failure  to  take  such  evi- 
dence, was  not  even  an  irregularity.  Nor 
can  the  order  of  sale  be  declared  void  in  this 
proceeding,  because  of  the  failure  to  give 
to  the  heirs  notice  of  the  filing  of  the  appli- 
cation, and  of  the  dajr  i 
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same,  rb  required  by  statute,  or  because  of 
the  failure  of  tlie  record  to  show  that  a 
guardian  ad  litem  was  appointed  to  repre- 
sent the  interests  of  the  minor  heirs.  It  has 
been  expressly  held  by  this  court,  the  pro- 
ceeding being  In  rem,  and  not  in  personam, 
if  the  application  contains  the  necessary 
averments  to  give  the  court  Jurisdiction,  er- 
rors thereafter  committed  by  the  court,  such 
as  failure  to  notify  the  parties  In  adverse 
interest,  or  to  appoint  a  guardian  ad  litem, 
or  the  failure  of  the  guardian  appointed  to 
answer  and  deny  the  allegations  of  the  peti- 
tion, are  mere  irregularities,  which  will  not 
avail,  on  collateral  presentation,  to  avoid  the 
order  or' the  title  acquired  by  a  sale  under 
it.  Field  V.  Goldsby,  28  Ala.  218;  Satcher 
V.  Satcher,  41  Ala.  26,  48;  Wilburn  v.  Mc- 
Calley,  63  Ala.  445.  Our  conclusion  is  that 
the  order  for  the  sale  of  the  lands  in  con- 
troversy was  not  void;  that  the  purchaser 
thereunder  acquired  a  good  title,  which  is 
now  in  the  appellants;  and  that  the  court 
below  should  have  rendered  a  decree  deter- 
mining the  conflicting  claims  to  all  the  land 
in  favor  of  appellants,  instead  of  in  favor  of 
appellees,  as  was  done.  The  decree  of  the 
chancellor  must  be  reversed,  and  a  decree 
will  be  here  rendered  in  conformity  to  this 
opinion. 

On  Application  for  Rehearing. 
(June  15,  1808.) 

In  response  to  the  application  for  a  re- 
hearing, we  have  very  carefully  considered 
all  the  evidence  in  the  record  and  in  the 
orighial  probate  papers  sent  up  to  this  court, 
and  the  questions  of  law  Involved.  There 
are  but  two  primary  questions  involved  in 
the  case:  First,  whether  there  was  fraud 
in  the  procurement  and  rendition  of  the  de- 
cree of  insolvency  and  the  order  for  the  sale 
of  the  land;  and«  second,  whether  the  order 
for  the  sale  of  the  land  was  void  on  account 
of  the  Irregularities  pointed  out 

The  burden  was  clearly  on  the  appellees 
to  establish  the  fraud  alleged  by  a  clear 
preponderance  of  evidence.  Fraud  wiU  not 
be  imputed  from  suspicious  circumstances 
alone,  susceptible  of  an  hypothesis  consistent 
with  honesty  and  innocence;  nor  will  the 
burden  of  proving  the  issue  be  considered 
sustained  simply  by  the  testimony  of  one 
witness  tending  to  establish  the  facts  alleged 
to  constitute  the  fraud,  when  these  facts  are 
positively  denied  and  refuted  by  the  party 
charged  with  the  fraud.  The  only  testimony 
in  the  record  tending  to  show  fraud  Is  that 
of  Mrs.  Williams,  the  widow  of  William 
Shamblln,  who  states  that  she  never  had  any 
claim  agaUist  the  estate  of  her  husband,  nev- 
er presented  any  claim  to  the  administrator, 
and  never  received  anything  from  the  estate 
except  the  homestead  that  was  set  apart  to 
her.  It  is  true,  there  appear  in  the  original 
papers  filed  in  the  probate  court  various  in- 
terlineations, erasures,  and    alterations    of 


dates,  but  no  testimony  was  offered  to  show 
when,  by  whom,  or  under  what  circumstan- 
ces these  changes  were  made.  In  the  ab- 
sence of  such  evidence,  it  must  be  presumed 
that  they  were  authorized  amendments 
made  before  the  order  of  sale,  or,  at  least, 
that  they  were  not  fraudulently  made. 
Against  this  evidence  is  the  testimony  of 
the  administrator  and  that  of  his  attorney. 
The  latter  testified  that  be  had  personal 
knowledge  of  the  nature  and  amount  of  the 
larger  part  of  Mrs.  Williams'  claim;  that  he 
made  out  the  claim  at  her  request,  she  fur- 
nishing him  with  all  the  items;  and  that 
she  presented  it  to  the  administrator,  and 
the  same  was  in  fact  filed  in  the  probate 
ofiice.  This  was  not  hearsay  evidence,  nor 
testimony  as  to  transactions  with,  or  decla- 
rations by,  a  deceased  person,  as  contended 
by  counsel,  but  was  legal  and  competent 
evidence  on  the  issue  Involved.  The  tes- 
timony as  to  the  presentation  of  the  dalm 
is  corroborated  by  the  administrator,  who 
also  testified  that,  upon  a  final  settlement 
of  the  Insolvent  estate,  he  paid  to  Mrs.  Wil- 
liams, or  to  her  husband  in  her  presence,  a 
part  of  the  claim  in  cash,  accepted  and  paid 
an  order  on  himself  given  by  her  to  a  third 
person,  and  the  balance  he  allowed  her  as  a 
credit  on  the  purchase  money  of  a  part  of 
the  land  sold  under  the  order  of  sale  In  con- 
troversy, which,  as  the  report  of  sale  shows, 
was  purchased  by  her  at  the  sale;  and  this 
evidence  is  corroborated  in  part  by  the  re- 
ceipts in  evidence.  The  evidence  was  utter- 
ly insuiflcient  to  establish  the  charge  of 
fraud,  and  we  adhere  to  our  former  conclu- 
sion,—that  the  charge  of  fraud  finds  no  sup- 
port in  any  tendency  of  the  evidence. 

There  being  no  fraud  in  the  procurement 
and  rendition  of  the  decree  of  Insolvency, 
the  question  whether  the  estate  was  In  fact 
Insolvent  was  not  one  that  could  properly 
be  considered  and  decided  on  this  appeaL 
That  was  a  question  exclusively  for  the  de- 
termination of  the  probate  court,  and  its 
determination,  upon  a  report  and  petition 
sufficient  to  give  it  Jurisdiction  to  act,  was 
res  adjudicata,  and  could  not  be  reviewed 
or  reopened  except  in  connection  with  an 
investigation  as  to  the  existence  of  fraud* 
in  the  chancery  court  or  in  any  other  court, 
except  upon  an  appeal  sued  out  to  reverse 
the  Judgment  of  the  probate  court  Pettus 
V.  McGlannahan,  52  Ala.  60.  This  court  did 
not,  therefore,  in  the  former  consideration 
of  the  case,  find  that  the  estate  was  in  fact 
insolvent,  but  simply  that  the  probate  court 
had  so  decreed,  and  that  no  fraud  was 
shown  to  have  been  employed  in  the  pro- 
curement and  rendition  of  the  decree. 

If  a  Judgment  or  decree  is  not  void  for 
want  of  Jurisdiction,  and  its  invalidity  is  not 
apparent  on  its  face,  neither  the  court  ren- 
dering it  at  a  term  subsequent  to  its  rendi- 
tion, nor  any  other  court  in  the  absence  of 
fraud,  except  an  appellate  court  on  a  direct 
appeal,  has  the  power  to  vacate  and  annul 
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it.  When  the  validity  of  an  order  for  the 
sale  of  a  decedent's  land  is  attacked,  wheth- 
er by  a  bill  in  chancery  to  annul  it,  or  by  a 
petition  in  the  court  rendering  the  decree, 
at  a  subsequent  term,  to  vacate  it,  the  pri- 
mary Inquiry  is,  had  the  probate  court  Ju- 
risdiction to  render  the  decree  for  the  sale? 
If  it  had  such  Jurisdiction,  no  mere  irregu- 
larities in  the  subsequent  proceedings  will 
avail  to  invalidate  the  decree  and  sale  there- 
under, except  upon  a  direct  appeal,  or  a  pro- 
ceeding in  the  court  rendering  the  decree  in- 
stituted before  the  expiration  of  the  term  at 
which  it  was  rendered.  Pettus  v.  McClan- 
nahan,  52  Ala.  57;  Stevenson  v.  Murray,  87 
Ala.  442,  6  South.  301;  Batcher  v.  Satcher, 
41  Ala.  26;  Lightfoot  V.  Lewis,  1  Ala.  479. 
And  by  Jurisdiction  is  here  meant  Jurisdic- 
tion of  the  thing,  and  not  of  the  persons 
owning  the  thing.  The  doctrine  establish- 
ed by  the  early  decisions  of  this  court,  and 
adhered  to  because  it  has  long  been  a  rule 
of  property,  is  that  a  proceeding  before  the 
probate  court  for  the  sale  of  lands  of  a 
decedent  is  in  rem,  and  not  in  personam; 
that  the  Jurisdiction  of  the  court  attaches 
upon  a  petition  setting  forth  a  statutory 
ground  of  sale,  and  does  not  depend  on  the 
giving  of  notice  to  the  heirs;  and  that  the 
order  of  sale  Is  not  void,  although  the  pro- 
ceedings abound  in  errors,  if  the  petition 
contain  the  necessary  Jurisdictional  allega- 
tions. Satcher  v.  Satcher,  supra;  Lyons  v. 
Hamner,  84  Ala.  198,  4  South.  26;  Moore 
V.  Gottingham,  113  Ala.  162,  20  South.  994, 
and  cases  cited.  When  Jurisdiction  is 
shown,  the  same  presumptions  in  favor  of 
the  correctness  of  the  subsequent  proceed- 
ings are  indulged  as  in  proceedings  of  a 
court  of  general  and  unlimited  Jurisdiction. 
The  petition  for  the  sale  of  the  land  of  the 
insolvent  estate  was  properly  considered 
in  connection  with  the  former  petition,  to 
which  it  referred;  and  the  two  petitions, 
as  shown  by  the  decree,  were  acted  on  as 
one  application  for  the  sale  of  the  lands 
of  the  insolvent  estate,  and  together  they 
contained  all  the  averments  essential  to  con- 
fer Jurisdiction.  Saltonstall  v.  Riley,  28 
Ala.  181.'  Thus,  it  appears  that  the  pro- 
bate court  had  Jurisdiction  to  order  the  sale, 
and  the  sale  was  had  upon  an  application 
for  the  sale  of  the  land  of  an  Insolvent  es- 
tate after  the  decree  of  insolvency.  It  was 
not  necessary,  therefore,  to  take  testimony 
in  any  manner  to  show  the  necessity  of  the 
sale.  Code  1886,  §  2258;  Meadows  v.  Mead- 
ows, 78  Ala.  240.  And  the  other  Irregularities 
insisted  upon  were  not  such  as  could  invalidate 
the  sale  or  the  title  of  the  purchaser  acquired 
thereunder. 

The  cross  bill  of  appellees  was  a  "col- 
lateral attack,**  within  the  meaning  of  the 
term  as  used  In  our  former  decisions  deny- 
ing the  invalidating  effect,  upon  such  at- 
tack, of  mere  irregularities  in  the  proceed- 
ings after  the  court  had  acquired  Jurisdic- 
tion.    In  Satcher  v.  Satcher,  Pettus  v.  Mc- 


Clannahan,  and  Stevenson  v.  Murray,  cited 
above,  the  attack  was  by  petition  in  the 
court  rendering  the  decree  to  set  aside  and 
annul  the  sale  on  the  ground  of  similar 
irregularities,  as  in  each  case  it  was  held 
that  such  irregularities  were  unavailable  on 
such  proceedings.  They  are  equally  una- 
vailable on  a  bill  or  cross  bill  in  chancery, 
filed  for  a  like  purpose,  in  the  absence  of 
fraud.  We  have  been  unable  to  discover 
any  error  in  the  conclusions  reached  on  the 
former  consideration  of  the  case. 


(118  Ala.   477) 

LOUISVILLE  &  N.  R.  CO.  v.  NASH. 

(Supreme  C\>urt  of  Alabama.     June  16,  180S.) 

Garnishment  against  Nonresident— Judgment 
— Effect— Constitutional  Law. 

1.  The  courts  of  one  state  have  no  jurisdic- 
tion to  attach  and  condemn  a  debt,  due  to  and 
payable  to  a  nonresident  where  he  resides,  by 
service  of  process  on  his  debtor  as  garnishee,  in 
the  absence  of  personal  service  on  the  creditor 
within  the  state  of  the  forum  or  Ills  voluntary 
appearance. 

2.  The  payment  by  the  garnishee  of  a  judg- 
ment rendered  for  a  debt  against  a  nonresident 
without  personal  service  within  the  state  of  the 
forum  or  voluntary  appearance  constitutes  no 
defense  to  a  subsequent  suit  by  the  judgment 
debtor  against  the  garnishee. 

3.  The  constitutional  provision  that  "full  faith 
and  credit  shall  be  given  In  each  state  to  the 
public  acts,  records  and  judicial  proceedings  of 
every  other  state"  does  not  apply  to  a  judgment 
against  a  nonresident  debtor,  in  the  absence  of 
personal  service  upon  him  within  the  state  of 
the  forum  or  a  voluntary  appearance. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  Jim  Nash  against  the  Louisville 
&  Nashville  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  was  an  action  brought  by  the  appel- 
lee, Jim  Nash,  against  the  appellant,  the 
Louisville  &,  Nashville  Railroad  Company,  to 
recover  an  amount  alleged  to  be  due  the 
plaintiff  from  the  defendant  for  labor  done 
and  services  performed  for  the  defendant 
The  evidence  for  the  plaintiff  tended  to  show 
that  he  had  been  a  resident  citizen  of  Jeffer- 
son county,  state  of  Alabama,  all  the  year 
1895,  up  to  the  trial;  that  during  the  months 
of  May  and  June,  1895,  he  had  worked  for 
the  defendant  in  said  county  and  state,  and 
had  earned  the  sum  of  $32  for  such  work; 
that  the  defendant  had  never  paid  him  any 
part  of  said  $32;  that  the  defendant  was, 
during  all  of  1895,  up  to  the  trial,  a  cor- 
poration incorporated  under  the  laws  of  the 
state  of  Kentucky,  and  was  not  incorporated 
under  the  laws  of  the  state  of  Alabama,  nor 
under  the  laws  of  the  state  of  Tennessee. 
The  evidence  of  the  defendant  showed  that, 
before  the  plaintiff  commenced  his  suit  at- 
tachment proceedings  were  begun  against 
plaintiff  In  the  city  of  Memphis,  state  of 
Tennessee,  in  a  court  of  a  justice  of  the 
peace,  on  a  debt  du^^.^|ifljyl^jii^g'^^ 
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Memphis,  and  gamlahment  was  issued  in  said 
Memphis  attachment  proceedings  against  de- 
fendant herein,  and  judgment  rendered 
against  the  plaintitf*  who  was  defendant 
therein,  and  against  defendant  here»  who 
was  garnishee  there,  the  Judgments  being 
each  in  the  sum  of  128.50;  that  defendant 
herein,  as  garnishee  in  said  Memphis  pro- 
ceedings, paid  said  Judgment  of  $28.50  in 
said  Justice  of  the  peace  court  The  said 
^28.60  was  a  part  of  said  $32  which  plaintifT 
herein  had  earned  in  said  state  of  Alabama. 
The  service  upon  the  plaintiff  herein  in  the 
Memphis  proceedings  was  not  by  personal 
service,  but  by  publication.  The  Memphis 
attachment  and  garnishment  proceedings 
were  according  to  the  laws  of  the  state  of 
Tennessee,  and  in  all  things  regular  as  to  the 
requirements  of  the  Tennessee  laws.  All 
the  Memphis  proceedings,  Judgments  render- 
ed, and  the  one  against  the  defendant  as  gar- 
nishee paid,  were  had  and  done  before  plain- 
tiff commenced  his  case  at  bar,  but  all  with- 
out the  consent  of  plaintiff  herein,  and  with- 
out actual  notice  to  him,  and  without  any 
notice  to  him  other  than  the  making  of  publi- 
cation as  hereinbefore  stated.  The  defend- 
ant operated  lines  of  railway  in  the  states  of  "^ 
Alabama,  Tennessee,  and  Kentucl^y,  and 
hadi  agents,  employes,  and  officers  working 
and  located  In  each  of  said  states.  The  de- 
fendant further  showed  that  service  was  had 
in  the  Memphis  proceedings  upon  defendant 
herein,  garnishee  there,  under  sections  2831- 
2834  of  the  Ck>de  of  the  state  of  Tennessee, 
which  sections  were  introduced  in  evidence 
by  defendant  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  Jury, 
and,  upon  the  hearing  of  all  the  evidence,  the 
court  rendered  Judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $32.90  and  costs. 
To  the  rendition  of  this  Judgment  the  de- 
fendant duly  excepted.  The  defendant  ap- 
peals, and  assigns  as  error  the  rendition  of 
the  Judjgment  in  favor  of  the  plaintiff. 

Thos.  G.  Jones,  for  appellant  S.  L.  Weav- 
er, for  appellee. 

BRICKELL,  C.  J.  The  appellee,  a  resident 
of  this  state,  and  an  employ6  of  appellant, 
brought  this  action  against  appellant,  the 
Louisville  &  Nashville  Railroad  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Kentucky,  and  doing  business  in 
that  state,  and  also  in  Alabama  and  Tennes- 
see, to  recover  the  amount  of  wages  earned 
and  due  him  for  work  and  labor  done  here 
for  appellant.  In  defense  of  the  action,  ap- 
pellant set  up  the  payment  by  it,  previously 
to  the  commencement  of  this  suit,  of  a  Judg- 
ment rendered  against  It  in  a  Justice's  court 
in  the  state  of  Tennessee  in  an  attachment 
suit,  founded  on  a  debt  due  in  Tenilessee, 
wherein  appellee  was  defendant  and  appel- 
lant was  summoned  to  answer  as  garnishee. 
Appellee  was  a  resident  of  Alabama  at  the 
time  of  the  commencement,  and  during  the 


*  pendency,  of  said  attachment  suit,  was  not 
personally  served  with  notice  there<\f,  had 
no  actual  notice,  and  did  not  voluntarily  ap- 
pear, but  service  was  had  by  publication,  in 
accordance  with  the  laws  of  Tennessee.  The 
questions  presented  by  this  appeal  ar-e,  there- 
fore—First, whether  the  courts  of  one  state 
have,  or  can  acquire,  Jurisdiction  to  attach 
and  condemn  a  debt  due  to  a  nonresident, 
and  payable  in  the  state  of  his  residence,  by 
service  of  process  on  his  debtor  as  garnishee, 
in  the  absence  of  personal  service  within  the 
state  of  suit  on  the  creditor  or  his  voluntary 
appearance;  and,  second,  whether,  if  such 
courts  are  without  Jurisdiction  for  this  pur- 
pose, the  payment  by  the  garnishee  of  a 
Judgment  rendered  against  him  as  garnishee, 
under  such  circumstances,  will  constitute 
any  defense  to  a  subsequent  suit  by  his  cred- 
itor to  recover  the  debt. 

The  case  presented  is  ruled,  with  respect  to 
both  questions,  by  the  cases  of  Railroad  Co. 
V.  Dooley,  78  Ala.  524,  and  Railroad  Co.  v. 
Chumley,  92  Ala.  317,  9  South.  286.  In  the 
former  case  it  was  held  that  a  debt  due  bj 
a  foreign  corporation  to  an  employ^  in  the 
state  of  its  creation,  although  it  was  doing 
business  in  this  state  also,  could  not  be  sub- 
jected by  a  creditor  In  this  state  by  attach- 
ment against  the  nonresident  creditor  and 
garnishment  against  the  corporation.  In  the 
latter  we  decided  that  the  payment  by  a 
railroad  corporation  created  by  the  laws  of 
this  state,  but  doing  business  also  in  Tennes- 
see, of  a  Judgment  rendered  against  it  in 
Tennessee  under  a  garnishment  issued  on  a 
Judgment  recovered  in  tiiat  state  against  an 
employ^  resident  in  this  state,  was  no  de- 
fense to  an  action  by  the  employ^  to  recover 
the  wages  due  him  for  work  done  in  this 
state,  in  the  absence  of  evidence  showing 
that,  by  the  statutes  of  Tennessee,  the  court 
had  acquired  Jurisdiction  of  the  debt  sought 
to  be  reached  and  subjected.  In  both  of  the 
above  cases  it  was  expressly  decided  that 
the  situs  of  a  debt,  for  the  purpose  of  gar- 
nishment, is  at  the  domicile  of  the  creditor, 
and  not  that  of  the  debtor;  and  this  fact  ia 
the  true  foundation  for  the  proposition  that 
a  state  has  no  Jurisdiction  over  a  debt  doe 
to  a  nonresident,  and  payable  without  the 
state  of  suit.  In  the  absence  of  personal  serv- 
ice on  the  creditor  within  the  state,  or  his 
voluntary  appearance  in  a  proceeding  in 
which  Jurisdiction  over  it  Is  sought  to  be  ex- 
ercised. If  it  be  conceded  that  a  debt  due 
by  a  resident  of,  or  a  corporation  doing  busi- 
ness in,  one  state,  to  a  resident  in  another 
state,  is  not  property  within  the  state  of  the 
debtor's  residence,  no  legislation  by  the  lat- 
ter state  can  give  it  a  situs  there  for  the 
purpose  of  enabling  its  citizens,  or  other  per- 
sons resorting  to  its  courts,  to  subject  it  to 
the  payment  of  claims  against  the  creditor 
by  garnishing  the  person  or  corporation  from 
whom  It  is  due.  If  it  has  no  situs  within 
the  debtor's  state,  in  the  absence  of  legis- 
lation, any  legislation  attempting  to  give  it 
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such  situs,  or  to  prescribe  the  manner  of 
service  on  either  the  debtor  or  the  nonresi- 
dent creditor,  by  which  Jurisdiction  over  it 
may  be  acquired,  unless  by  personal  service 
on  the  creditor  within  the  state,  or  his  vol- 
untary appearance,  would  be  as  nugatory 
and  ineffectual  to  dispose  of  the  creditor's 
property  in  the  debt  as  would  be  legislation 
attempting  to  acquire  Jurisdiction  over  tan- 
gible property  situated  without  the  state. 
The  subject-matter  of  such  legislation, 
namely,  the  property  over  which  it  is  at- 
tempted to  acquire  Jurisdiction,  is  entirely 
beyond  the  power  and  control  of  the  state. 
In  the  view  we  take  of  the  question,  the  con- 
demnation of  a  debt  due  to  a  nonresident, 
without  personal  service  within  the  state  of 
suit  ou  the  defendant,  or  owner  of  the  debt, 
or  his  voluntary  appearance,  is  without  due 
process  of  law,  and  it  seems  manifest  that 
a  state  cannot  make  that  due  process  of  law 
which  is  not  such.  Martic  v.  Railroad  Co., 
50  Hun,  S47,  3  N.  Y.  Supp.  82.  It  is  imma- 
terial, also,  under  this  concession,  whether 
the  corporation  garnishee,  if  the  garnishee 
be  a  corporation,  is  one  created  by  the  laws 
of  the  state  where  the  debt  is  sought  to  be 
condemned,  or  is  a  foreign  corporation,  doing 
business  therein  by  permission  of  the  state. 
The  question  is  not  one  of  Jurisdiction  over 
the  garnishee,  but  one  of  Jurisdiction  over 
property  situated  without  the  state,  and, 
through  the  seizure  of  such  property,  over 
the  owner  thereof. 

The  right  of  a  state  to  inquire  into  the  obli- 
gations of  a  nonresident,  and  Its  Jurisdiction 
to  attach  his  property  to  answer  for  such 
obligations,  is  founded  solely  on  the  fact  that 
each  state  has  exclusive  control  and  Jurisdic- 
tion over  the  property  situated  within  its  ter- 
ritorial limits,  and  the  inquiry  can  be  carried 
only  to  the  extent  necessary  to  control  the 
disposition  of  such  property.  If  there  be  no 
personal  service  on  the  defendant  or  owner 
of  the  property,  or  appearance  by  him,  the 
Jurisdiction  cannot  extend  beyond  binding  the 
property  attached  or  effects  garnished.  Con- 
sequently, if  the  nonresident  has  no  property 
within  the  state,  and  there  has  been  no  per- 
sonal service  on  him  withhi  the  state,  or 
voluntary  appearance  by  him,  there  is  noth- 
ing upon  which  Its  tribunals  can  adjudicate; 
and  any  Judgment  rendered  under  such  cir- 
cumstances, whether  affecting  the  person  only, 
or  the  property  also,  would  be  void  for  want 
of  Jurisdiction  of  the  person  and  of  the  sub- 
ject-matter. Bank  v.  Clement,  109  Ala.  280, 
19  South.  814;  Pennoyer  v.  Neff,  95  U.  S.  714; 
St  Clahr  v.  Cox,  106  U.  S.  850, 1  Sup.  Ot.  354; 
Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup. 
Ot  165.  It  was  held  in  Pennoyer  v.  Neff, 
supra,  that,  in  a  suit  on  a  money  demand 
against  a  nonresident,  substituted  service  of 
process  by  publication  is  effectual  only  where, 
in  connection  with  process  against  the  person 
for  the  commencement  of  the  action,  property 
within  the  state  is  brought  under  the  control 
of  the  court,  and  subjected  to  its  disposition  by 


process  adapted  to  that  parpoee,  or  where  the 
Judgment  is  sought  as  a  means  of  reaching 
said  property  or  affecting  some  interest  there- 
in; and  that  a  Judgment  by  default  against 
a  nontesident  upon  such  service  only,  no  prop- 
erty of  the  defendant  within  the  state  hav- 
ing been  seised  prior  to  the  rendition  of  the 
Judgment,  was  without  due  process  of  law, 
and  void,  and  the  title  of  defendant  to  prop- 
erty within  the  state  sold  under  execution 
issued  on  such  Judgment  was  not  devested 
by  such  sale,  notwithstanding  the  statutes  of 
the  state  of  suit  authorized  service  in  this 
manner  upon  a  nonresident,  and  attempted  to 
protect  the  title  of  a  purchaser  in  good  faith 
of  property  sold  under  execution  issued  on 
such  Judgment  In  the  opinion  by  Mr.  Jus- 
tice Field  it  is  said:  **No  state  can  exercise 
direct  Jurisdiction  and  authority  over  persons 
or  property  without  its  territory.  The  several 
states  are  of  equal  dignity  and  authority,  and 
the  Independence  of  one  implies  the  exclusion 
of  power  from  all  others.  And  so  it  has  been 
laid  down  by  Jurists  as  an  elementary  prin- 
ciple that  the  laws  of  one  state  have  no  opera- 
tion outside  of  its  territory,  except  so  far  as 
is  allowed  by  comity;  and  that  no  tribunal 
established  by  it  can  extend  its  process  be- 
yond that  territory  so  as  to  subject  either 
persons  or  property  to  Its  decisions.  *And 
any  exertion  of  authority  of  this  sort  beyond 
this  limit,'  says  Story,  Ms  a  mere  nullity,  and 
incapable  of  binding  such  persons  or  prop- 
erty in  any  other  tribunal.'  "  This  decision, 
Involving,  as  it  did,  a  construction  of  the  four- 
teenth amendment  of  the  federal  constltutiou, 
and  its  effect  on  Judgments  rendered  against 
nonresidents  without  personal  service  or 
voluntary  appearance,  and  without  a  prelimi- 
nary seizureof  property  of  the  defendant  with- 
in the  state  of  suit,  is  binding  upon,  and  must 
be  followed  by,  the  courts  of  the  several  states. 
It  necessarily  results  from  the  principles  de- 
clared therein  that  if  the  situs  of  a  debt  for 
the  purpose  of  garnishment  be  at  the  domicile 
of  the  creditor,  and  the  debt  be  not  property 
within  the  garnishee  state,  any  Judgment  ren- 
dered against  the  creditor,  as  well  as  any 
Judgment  the  effect  of  which  is,  on  its  face, 
to  discharge  the  debt  due  to  the  nonresident 
by  requiring  the  debtor,  the  garnishee,  to  pay 
It  to  the  nonresident's  creditor,  is  without  due 
processof  law,and  void,  unless  there  was  per- 
sonal service  on  the  defendant  within  the 
state  or  a  voluntary  appearance  by  him.  It 
necessarily  follows,  also,  that  the  payment  of 
such  Judgment  by  the  garnishee  Is  no  protec- 
tion to  him  in  a  subsequent  suit  by  his  cred- 
itor to  recover  the  debt,  and  that  any  legis- 
lation by  the  garnishee  state  attempting  to 
acquire  Jurisdiction  over  the  debt,  by  declar- 
ing it  to  be  property  within  its  limits,  subject 
to  seizure  by  service  of  process  on  the  gar- 
nishee and  service  by  publication  on  the  non- 
resident defendant,  "is  a  mere  nullity,  and 
incapable  of  binding  such  persons  or  prop- 
erty in  any  other  tribunal." 
Any  attempt  to  reconcile  the  conflicting  ap- 
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thoritles  on  the  qnestlon  of  the  situs  of  a 
debt  for  the  purpose  of  garnishment  would 
be  vain,  but  analogy,  as  well  as  reason  and 
Justice  to  the  creditor,  would  seem  to  fix  it 
at  the  domicile  of  the  creditor,  and  forbid  its 
seizure  or  any  change  in  the  ownership  there- 
of, by  the  law  or  procedure  of  any  other 
state.  It  is  now  well  settled  that  a  debt  due 
by  an  insolvent  to  a  nonresident  is  property 
within  the  creditor's  state,  and  that  no  law 
or  decree  of  the  debtor's  state  discharging  his 
debts  can  operate  to  discharge  the  debt  due 
to  the  nonresident.  Brown  v.  Smart,  145  U. 
S.  454,  12  Sup.  Gt.  958;  Denny  y.  Bennett, 
128  U.  S.  489,  9  Sup.  Ct  134;  Pattee  v. 
Paige,  163  Mass.  352,  40  N.  fi.  108;  Bank  v. 
Batcheller,  151  Mass.  589.  24  N.  E.  917;  Wil- 
son  y.  Matthews,  32  Ala.  345.  It  is  equally 
well  settled  that,  for  the  purpose  of  taxation, 
a  debt  has  its  situs  at  the  domicile  of  the 
creditor.  State  Tax  on  Foreign-Held  Bonds, 
15  Wall.  300;  Kirtland  v.  Hotchkiss,  100  U. 
S.  491;  In  re  Bronson's  Estate,  150  N.  Y.  1, 
44  N.  B.  707;  Potter  v.  Ross,  23  N.  J.  Law, 
517;  Boyd  v.  City  of  Selma,  96  Ala.  150,  11 
South.  393.  In  the  opinion  of  the  State  Tax 
Case  it  was  said:  ''But  debts  owing  by  a 
corporation,  like  debts  owing  by  indiriduals, 
are  not  property  of  the  debtors  in  any  sense. 
They  are  obligations  of  the  debtors,  and  only 
possess  value  in  the  hands  of  the  creditors,— 
with  them  are  property,  and  in  their  hands 
they  may  be  taxed.  To  call  debts  property 
of  the  debtors  is  simply  to  misuse  terms. 
All  the  property  there  can  be.  In  the  nature 
of  things,  in  the  debts  of  corporations,  be- 
longs to  the  creditors  to  whom  they  are  pay- 
able, and  follows  their  domicile,  whatever 
they  may  be.  Their  debts  can  have  no  lo- 
cality separate  from  the  parties  to  whom 
they  are  due."  We  are  unable  to  perceive 
any  sound  reason  for  giving  to  a  debt  a  dif- 
ferent situs  for  the  purpose  of  garnishment, 
and  none,  satisfactory  to  us,  has  been  of- 
fered by  those  decisions  which  give  it  a  dif- 
ferent situs  for  this  purpose  only.  If  a  debt 
due  to  a  nonresident  cannot  be  discharged  by 
an  insolvency  law  or  decree  of  the  debtor's 
state,  because  of  a  want  of  Jurisdiction  over 
the  creditor  and  the  debt,  a  like  reason  should 
forbid  its  discharge  by  garnishment  proceed- 
ings. Those  courts  which  adhere  to  the  con- 
trary view  are  not  themselves  In  accord  as 
to  the  theory  upon  which  they  can  acquire 
Jurisdiction  over  such  debts.  In  some  it  is 
held  that,  for  the  purpose  of  garnishment,  a 
state  has  the  power  to  fix  the  situs  of  a  debt 
at  the  domicile  of  the  debtor,  although  the 
creditor  be  a  nonresident  Williams  v.  In- 
gersoU.  89  N.  Y.  508;  Douglass  v.  Insurance 
Co.,  138  N.  Y.  209,  33  N.  E.  938;  Bragg  v. 
Gaynor,  85  Wis.  468,  55  N.  W.  919.  As  we 
have  seen  above,  the  exercise  of  such  power 
would  be  a  nullity  In  Its  elfect  upon  the 
person  of  a  nonresident  or  the  debt  due  him. 
Others  hold  that  the  situs  of  a  debt  is  where- 
ever  a  suit  may  be  maintained  to  recover  it 
Harvey  v.  Railway  Co.,  50  Minn.  406,  52  N. 


W.  905;  Manufacturing  Co.  v.  Lang,  127  Mo. 
242,  29  S.  W.  1010.  As  a  general  proposi- 
tion, this,  as  we  have  seen,  is  incorrect  and, 
as  limited  and  applied  to  garnishments  only. 
It  seems  to  us,  merely  an  arbitrary  distinc- 
tion. Moreover,  if  its  situs  is  in  the  state 
of  the  debtor  only  by  reason  of  the  fact  that 
a  suit  to  recover  it  may  there  be  maintained, 
a  debt  due  by  a  foreign  corporation  doing 
business  in  a  state  other  than  that  of  its  crea- 
tion, to  a  nonresident  of  such  state,  could 
not  be  reached  by  a  garnishment  sued  out  in 
the  state,  in  the  absence  of  a  statute  ex- 
pressly authorizing  it  to  be  sued  therein  on 
a  cause  of  action  arising  without  the  state; 
for  it  is  well  settled,  as  a  general  rule,  that 
no  action  in  personam  can  be  maintained 
against  a'  foreign  corporation,  unless  the  con- 
tract sued  on  was  made  or  was  to  be  per- 
formed, or  the  injury  complained  of  waa 
suffered,  in  the  state  in  which  the  action  is 
brought  Railroad  Co.  v.  Carr,  76  Ala.  388; 
St  Clair  V.  Cox,  106  U.  S.  350,  1  Sup.  Ct 
354.  And  it  has  been  expressly  held  that  a 
nonresident  creditor  of  a  corpcHration  can- 
not have  his  property  in  a  debt  seized  in  a 
state  to  which  the  corporation  may  resort 
merely  for  the  purpose  of  doing  business 
through  its  agents,  when  the  claim  arose  on 
a  contract  not  to  be  performed  within  the 
state  of  suit  Reimers  v.  Manufacturing  Co^ 
17  C.  O.  A.  228,  70  Fed.  573;  Douglaas  v. 
Insurance  Co.,  138  N.  Y.  209,  33  N.  E.  93& 
We  prefer  to  adhere  to  the  principle  upon 
which  our  former  cases  were  decided,  that 
the  situs  of  a  debt  is  at  the  domicile  of  the 
creditor  for  the  purpose  of  garnishment  as 
well  as  for  other  purposes.  Railroad  Co.  v. 
Dooley,  78  Ala.  524;  Railroad  Co.  v.  Chum- 
ley,  92  Ala.  317,  9  South.  286;  Reno,  Nonrea. 
§  188  et  seq.;  Railroad  Co.  v.  Smith,  70  Miss. 
344,  12  South.  461,  19  Lawy.  Rep.  Ann.  577, 
and  notes;  Central  Trust  Co.  v.  Chattanooga, 
R.  &  C.  R.  Co.,  68  Fed.  685;  Railway  Co.  r. 
Sharltt,  43  Kan.  875,  23  Pac.  430;  Renler  T* 
Hurlbut  81  Wis.  24,  50  N.  W.  783.  Adher- 
ing to  this  respect  to  the  situs  of  the  debt 
due  from  appellant  to  appellee,  we  are  con- 
strained by  the  decisions  of  the  supreme 
court  of  the  United  States,  cited  above,  to 
hold  that  the  Judgment  of  the  Tennessee 
court,  operating,  as  it  did,  on  its  face,  to  con- 
demn and  devest  appellee's  property  in  the 
debt  over  which  it  had  not  acquired  Jurisdic- 
tion by  personal  service  within  the  state  on 
appellee,  or  by  his  voluntary  appearance,  waa 
without  due  process  of  law,  and  absolutely 
void  for  want  of  Jurisdiction  of  the  res,  the 
debt,  or  of  the  person  of  its  owner.  To  such 
Judgments  the  constitution  of  the  United 
States  does  not  require  that  any  faith  and 
credit  be  given;  the  constitutional  provision 
that  "full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records  and  Ju- 
dicial proceedings  of  every  other  state."  and 
the  act  of  congress  providing  for  the  mode 
of  authenticating  such  acts,  records,  and  pro- 
ceedings, being  now  construed  as  applicable 
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"only  when  the  court  rendering  the  Judg- 
ment had  Jurisdiction  of  the  parties  and  of 
the  subject-matter,  and  not  to  preclude  an 
Inquiry  into  the  Jurisdiction  of  the  court  in 
which  the  Judgment  was  rendered,  or  the 
right  of  the  state  Itself  to  exercise  authority 
over  the  person  or  the  subject-matter."  Pen- 
noyer  v.  Neff,  supra.  We  find  no  error  in 
the  Judgment  of  the  city  court,  and  It  must 
be  affirmed. 

(U7   Ala.    227) 

TRAPP.  President  of  Board  of  Inspectors  of 

Convicts,   V.   STATE  ex  rel.  THOMP- 
SON, Clerk  of  arcuit  Court. 
(Supreme  Court  of  Alabama.     June  16,  1898.) 
Prosecuting  Attorneys— Fbbs— How  Payable. 

Under  Acts  1896-97,  p.  1532,  providing 
that,  on  convictions  for  which  penitentiary  sen- 
tences are  imposed,  the  clerk  shall  certify  the 
bill  of  costs,  including  the  solicitor's  fee,  to  the 
president  of  the  board  of  convict  inspectors, 
who  shall  request  the  auditor  to  draw  a  war- 
rant for  its  payment  out  of  the  convict  fund, 
the  solicitor's  fee  is  payable  out  of  the  convict 
fund,  and  it  is  the  duty  of  said  president  to  re- 
quest the  drawing  of  such  warrant. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
J.  M.  Thompson,  clerk  of  the  circuit  court  of 
Jackson  county,  to  S.  B.  Trapp,  as  president 
of  the  board  of  inspectors  of  convicts.  From 
a  Judgment  awarding  a  peremptory  writ,  de- 
fendant appeals.    Affirmed. 

This  is  an  application  by  J.  M.  Thompson, 
as  clerk  of  the  circuit  court  of  Jackson  county, 
for  a  writ  of  mandamus  to  compel  8.  B. 
Trapp,  as  president  of  the  board  of  inspectors 
of  convicts,  to  perform  the  duty  required  of 
him  by  section  3  of  the  act  approved  Febru- 
ary 18,  1887,  providing  for  the  payment  out 
of  the  convict  fund  of  costs  In  penitentiary 
cases.  See  act  noted  at  section  4511  of  the 
Criminal  Code  of  1896  (volume  2,  p.  214). 
Upon  the  conviction  of  one  Joseph  Stephens 
of  the  offense  of  burglary,  and  his  sentence 
to  the  penitentiary  for  the  term  of  13  months, 
the  clerk  made  out  an  Itemized  and  verified 
bin  of  the  costs,  Including  therein  a  solicitor's 
fee  of  $30,  and  forwarded  the  same  to  the 
president  of  the  board  of  inspectors  of  con- 
victs for  his  approval,  as  provided  by  section 
3  of  said  act.  Said  bill  of  costs  in  the  aggre- 
gate amounts  to  $56.60,  including  said  so- 
licitor's fee.  The  president  of  the  board  of 
inspectors  refused  to  "request  the  auditor  in 
writing  to  draw  his  warrant  upon  the  treas- 
urer for  the  payment  of  said  bill  to  said  clerk 
out  of  the  convict  fund."  Said  convict  had 
been  duly  delivered  to  the  penitentiary  offi- 
cials. The  sole  objection  made  to  said  bill  of 
costs,  and  the  only  reason  assigned  for  refus- 
ing to  approve  the  same  as  aforesaid,  by  said 
Trapp,  was  that  it  contained  said  solicitor's 
fee  of  $30.  Thereupon  J.  M.  Thompson,  as 
such  clerk,  filed  his  petition,  addressed  to  the 
Judge  of  the  city  court  of  Montgomery,  Ala., 


asking  for  a  writ  of  mandamus  to  issue  to 
the  said  S.  B.  Trapp,  as  president  of  the  board 
of  convict  Inspectors,  to  compel  him  to  re- 
quest the  auditor,  in  writing,  to  draw  his  war- 
rant upon  the  treasurer  for  the  payment  of 
such  bill  of  costs,  in  favor  of  the  petitioner  as 
such  clerk,  out  of  the  convict  fund,  Including 
the  solicitor's  fee  of  $30.  Upon  the  hearing 
of  this  petition,  which  was  submitted  upon 
answer,  It  was  ordered  by  the  court  that  the 
prayer  of  the  petitioner  be  granted,  and  that 
a  peremptory  writ  of  mandamus  be  granted. 
From  this  Judgment  the  present  appeal  is  tak- 
en, and  the  rendition  thereof  is  assigned  as 
error. 

William  C.  Fitts,  Atty.  Gen.,  for  appeUant. 
Wm.  li.  Martin,  for  petitioner. 

McCLBLLAN,  J.  It  Is  too  clear  to  require 
discussion  or  argument  to  the  demonstration 
of  the  proposition  that  under  the  act  of  Febru- 
ary 18,  1897,  the  fees  of  the  county  solicitor 
of  Jackson  county  for  convictions  upon  which 
sentences  to  the  penitentiary  are  passed  are 
payable  out  of  the  convict  fund,  and  that  It 
is  the  duty  of  the  president  of  the  board  of 
inspectors  of  convicts  to  request  the  auditor 
in  writing  to  draw  his  warrant  on  the  treas- 
urer for  the  payment  of  bills  of  costs  other- 
wise correct,  and  within  the  limit  of  $150, 
containing  such  solicitor's  fees.  Acts  1896- 
97,  p.  1532;  Ex  parte  Lusk,  82  Ala.  519,  2 
South.  140;  Hogue  v.  Matthews,  89  Ala.  306, 
8  South.  241.  The  judgment  of  the  city  court 
awarding  mandamus  to  the  president  of  the 
board  of  convict  inspectors  must  therefore  be 
affirmed.    Affirmed. 

(UO  Ala.  ^ 

OBR  V.  SPABKMAN. 

(Supreme  Court  of  Alabama.     June  16^  1898.) 

Jdstiobs  of  the  Peace— A.PPEAL—BOND— Record 

— Bills  and  Notbs—Bona  Fidb  Purchasers 

—  Attorn bt's  Fbb  —  Uburt. 

1.  Under  Code  1896,  §  488,  providing  that  ap- 
peals from  justices  of  the  peace  must  be  tried 
de  novo,  and  according  to  equity  and  justice, 
without  regard  to  any  defect  in  the  summons  or 
other  proceedings  before  the  justice,  pleadings 
and  proceedings  pertaining  to  a  garnishment 
proceeding  had  before  a  justice,  not  involved  in 
the  appeal  to  the  circuit  court,  but  copied  into 
the  transcript  on  appeal  to  the  supreme  court, 
will  be  stricken  out  as  surplusage. 

2.  Under  Code  1896,  §  482,  providing  that  a 
party  appealing  from  a  justice  to  the  circuit 
court  must  execute  a  bond  conditioned  to  pay 
such  judgment  as  shall  be  rendered  against  him 
by  the  circuit  court,  a  bond,  in  such  an  appeal, 
conditioned  to  pay  such  judgment  as  the  su- 
preme court  shall  render  in  the  case,  is  fatally 
defective. 

3.  In  the  absence  of  proof  of  the  value  of  an 
attorney's  services  in  prosecuting  the  note  in 
suit  to  judgment,  it  is  error  to  allow  him  any 
sum  as  a  fee. 

4.  The  fact  that  there  was  usury  in  a  note, 
as  between  malser  and  payee,  or  that  the  maker 
signed  the  note  without  reading  it,  and  in  ig- 
norance of  a  waiver  of  exemption  and  provision 
for  attorney's  fee  contained  therein,  is  not  a  de- 
fense to  a  suit  on  the  note  by  an  innocent  pur- 
chaser for  value  before  maturity.  ^ 
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5.  A  purchase  of  notes  by  a  third  person  from 
the  payee  at  a  discount  of  10  per  cent,  is  not  a 
UHurious  contract,  under  Code  1896,  §§  2626, 
2630,  which  provide  that  contracts  for  the  pay- 
ment of  interest  on  a  loan  of  money  at  a  higher 
rate  than  8  per  cent,  per  annum  are  usurious. 

Appeal  from  circuit  court,  Morgan  county; 
H.  0.  Spealce,  Judge. 

Action  by  H.  A.  Sparkman  against  Ned 
Orr.  From  a  judgment  for  plaintlfl!,  defend- 
ant appeals.    Reversed. 

Plaintiff  counted  npon  a  negotiable  note, 
executed  by  the  defendant  to  one  Robert  S. 
Henry,  on  May  15,  1896,  and  payable  June 
15,  1896,  at  the  First  National  Bank  of  De- 
catur. This  note  was  transferred  by  Hen- 
ry, the  payee  therein,  on  June  20, 1896,  to  the 
plaintiff.  This  suit  was  originally  instituted 
in  the  justice  of  the  peace  court;  and  judg- 
ment being  rendered  therein  in  favor  of  the 
defendant,  an  appeal  was  taken  to  the  cir- 
cuit court  The  note  sued  on  contains  a 
waiver  of  exemption  and  a  stipulation  for 
the  payment  of  attorney's  fees,  in  the  event 
it  is  necessary  to  institute  suit  for  its  collec- 
tion. The  defendant  pleaded  usury  and  non 
est  factum  to  the  note,  in  so  far  as  it  pro- 
vided for  the  waiver  of  exemption  and  the 
payment  of  attorney's  fees. 

On  the  trial  of  the  cause,  the  evidence  for 
the  plaintiff  tended  to  show  that  this  note 
was  purchased  by  the  plaintiff  from  Robert 
S.  Henry,  together  with  several  other  notes; 
that  the  aggregate  of  the  amounts  due  upon 
the  notes  so  purchased  amounted  to  $100, 
and  that  in  the  purchase  said  Henry  allowed 
the  plaintiff  a  discount  of  10  per  cent,  the 
plaintiff  paying  him  $75  or  $80  therefor;  and 
it  was  further  shown  that  the  note  had  not 
been  paid;  that  the  plaintiff  purchased  the 
note  prior  to  the  date  upon  which  It  was 
made  payable,  and  without  any  knowledge 
or  notice  that  there  were  any  defenses  to  the 
note,  said  Henry  telling  him  that  the  note 
was  good  and  would  be  paid. 

The  defendant  as  a  witness  in  his  own  be- 
half testljQed,  that  he  could  not  read  writing 
very  well;  that  the  note  was  not  read  over 
to  him  when  he  signed  it,  and  that  he  did 
not  know  that  it  contained  a  provision  for 
the  waiver  of  exemption  or  for  the  payment 
of  attorney's  fees;  that  he  did  not  agree 
with  Henry  to  waive  his  right  of  exemptions 
or  to  pay  attorney's  fees;  that  he  signed  the 
note  at  the  direction  of  said  Henry,  thinking 
it  was  a  simple  note  for  the  payment  of  the 
amount  due  Henry  from  the  defendant  It 
was  further  shown  that  there  was  usury  in 
the  note  sued  on  as  between  the  maker  and 
the  payee. 

In  taking  an  appeal  from  the  justice  of  the 
peace  court  to  the  circuit  court,  an  appeal 
bond  was  executed  by  the  plaintiff.  The 
conditions  of  this  bond,  and  the  facts  in  ref- 
erence thereto,  which  form  the  bases  of  the 
defendant's  motions  in  the  trial  court  are 
sufficiently  stated  in  the  opinion. 


The  cause  was  tried  by  the  court  without 
the  Intervention  of  a  jury.  The  court  after 
setting  out  a  special  finding  in  obedience  to 
the  request  of  the  defendant  rendered  judg- 
ment for  the  plaintiff,  including  therein  five 
dollars  for  the  attorney's  fee.  To  this  judg- 
ment the  defendant  duly  excepted.  The  de- 
fendant appeals,  and  assigns  as  error  the 
rendition  of  the  judgment  In  favor  of  the 
plaintiff. 

In  the  transcript  certified  to  this  court, 
there  is  copied  the  pleadings  and  proceedings 
pertaining  to  a  garnishment  proceeding  in 
the  main  case  which  was  had  before  the 
justice  of  the  peace.  The  appellee  made  a 
motion  in  this  court  to  strike  out  this  por- 
tion of  the  transcript  on  the  ground  that  it 
was  surplusage,  and  has  no  place  in  the  rec- 
ord, and  that  such  pleadings  were  unneces- 
sary to  the  proper  determination  of  the  case. 

W.  B.  Francis,  for  appellant  O.  Kyle,  for 
appellee. 

HARALSON,  J.  1.  Motion  is  here  made 
to  strike  all  that  part  of  the  transcript  on 
pages  3  to  17  inclusive,  beginning  with  *'Sum- 
mons  and  Complaint*'  on  page  3,  and  extend- 
ing to  "Notice  of  Appeal"  on  page  17,  on 
the  grounds,  that  what  is  there  transcribed 
is  surplusage,  and  has  no  place  in  the  rec- 
ord of  the  cause,  and  that  the  same  is  un- 
necessary to  the  proper  determination  of  the 
cause,  is  useless,  cumbersome  to  the  trans- 
cript and  adds  unnecessarily  to  the  expense 
of  the  same. 

The  papers  therein  transcribed  had  refer- 
ence to  a  garnishment  proceeding  in  the 
main  case,  in  no  wise  involved  in  the  appeal 
to  the  circuit  court  and  Included  pleas  and 
replications  before  the  justice  set  out  in  ex- 
tenso.  The  amount  in  suit  was  under  $20, 
in  which  case  the  statute  provides  the  cause 
shall  be  tried  by  the  court  without  the  in- 
tervention of  a  jury,  but  when  it  exceeds 
that  sum,  an  issue  is  required  to  be  made 
up,  under  the  direction  of  the  court  and  the 
cause  tried  by  a  jury.  Oode  1896,  |  480. 
Section  488  provides,  that  cases  of  appeal 
or  certiorari  from  judgments  of  justices  of 
the  peace,  "must  be  tried  de  novo  and  ac- 
cording to  equity  and  justice  without  regard 
to  any  defect  in  the  summons,  or  other  pro- 
cess, or  proceedings  before  the  justice.*' 

There  was  no  necessity  for  the  trial  of  this 
cause,  for  the  setting  out  of  any  of  said  pro- 
ceedings excepted  to  as  surplusage  and  cum- 
bersome, down  to  the  appeal  bond,  and  the 
motion  to  strike,  from  the  point  indicated 
in  said  motion,  down  to  the  appeal  bond  on 
page  16,  will  be  granted,  and  no  costs  will 
be  allowed  for  that  part  of  the  transcript 

2.  Section  482  of  the  Code  of  1896  pre- 
scribes that  unless  provided  for,  no  cause 
can  be  carried  from  the  justice's  to  the  cir- 
cuit or  other  court  of  the  like  jurisdiction, 
"unless  the  party  applying  for  such  appeal 
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or  certiorari  first  executes  bond,  with  suffl- 
cient  sureties,  payable  to  the  adverse  party, 
with  condition  to  pay  such  Judgment  as  may 
be  rendered  against  him  by  the  court  to 
which  the  cause  is  sought  to  be  removed." 
The  appeal  bond  in  this  case  to  the  circuit 
court  was  conditioned  to  "pay  and  satisfy 
such  judgment  as  the  supreme  court  shall 
render  in  the  case."  The  defendant  submit- 
ted three  motions  to  the  court  below:  First, 
to  dismiss  the  appeal  because,  in  substance, 
said  appeal  bond  was  not  conditioned  to  pay 
such  Judgment  as  may  be  rendered  against 
him  by  the  circuit  court  of  Morgan  county, 
to  which  the  cause  was  sought  to  be  remov- 
ed, but  that  the  same  was  conditioned  'to 
pay  and  satisfy  such  Judgment  as  the  su- 
preme court  shall  render  in  this  case";  sec- 
ond, to  strike  the  cause  from  the  docket  on 
the  same  grounds;  and  these  two  motions 
being  overruled  by  the  court,  third,  that  the 
plaintiff  be  required  to  give  a  new  appeal 
bond  in  the  case,  which  motion  the  court  al- 
so overruled. 

The  bond  executed  was  defective,  not  con- 
ditioned as  the  statute  prescribes,  and  a  new 
and  sufiicient  bond  should  have  been  requir- 
ed of  the  appellant,  or  his  appeal  should 
have  been  dismissed.     Code  1800,  §S  482,  487. 

3.  The  bill  of  exceptions  purports  to  set 
out  all  the  evidence.  There  was  no  proof 
submitted  as  to  the  value  of  an  attorney's  fee 
for  prosecuting  the  note  sued  on  to  Judg- 
ment, and  yet  the  court  in  its  finding  allow- 
ed the  plaintifT  ^  for  an  attorney's  fee,  and 
rendered  Judgment  accordingly.  In  this 
there  was  also  error. 

4.  It  is  not  questioned,  and  the  court  so 
found,  that  there  was  usury  in  the  note  sued 
on  as  between  the  maker  and  payee;  but  the 
evidence  shows  without  any  conflict,  that 
the  plaintiff  knew  nothing  about  that  fact, 
nor  of  the  other  fact  set  up  as  a  defense, 
that  the  defendant  signed  the  note  without 
reading  it,  and  in  ignorance  of  its  containing 
a  waiver  of  exemptions  and  providing  for  an 
attorney's  fee  for  collecting  it,  and  that  he 
bought  the  note,  which  was  commercial  pa- 
per, for  a  valuable  consideration  before  its 
maturity  without  knowledge  of  any  defect 
or  defense  whatever,  the  maker  had  against 
it.  The  court  ascertained  these  facts  in  its 
'finding. 

It  satisfactorily  appears,  that  the  plaintiff 
bought  this  note  and  others,  at  the  same 
time,  from  its  holder,  the  payee,  at  a  price 
which  would  have  been  usurious,  If  the 
transaction  had  originated  in  the  borrowing 
of  money;  but  it  also  satisfactorily  appears, 
that  the  contract  by  which  he  obtained  the 
note  was  not  one  *'for  the  payment  of  inter- 
est upon  the  loan  or  forbearance  of  goods, 
money,  things  in  action,  ♦  ♦  •  at  a 
higher  rate  than"  $8  upon  $100  for  one  year. 
Code  1806,  §  2626,  2630;  Insurance  Co.  v. 
Qulnn,  73  Ala.  558;  Brown  v.  Bank,  103  Ala. 
123,  15  South.  435;   Hart  v.  Adier,  100  Ala. 


467.  10' South.  804;  Scott  v.  Taul  (Ala.)  22 
South.  447. 

For  the  errors  indicated,  the  Judgment  be- 
low is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(120  Ala.   89) 
MOORB  V.  ALABAMA  NAT.  BANK. 
(Supreme  Court  of  Alabama.    June  16,  1808.) 

DisGovBBT  IN  Aid  or  Exboution— Supficibnot— 

Intbrrooatoribs— Demurrer. 
.  1.  Under  Code  1806,  H  810-821,  authorizing 
the  court  of  chancery  to  entertain  a  bill  of  dis- 
covery by  a  judgment  creditor  whose  execution 
has  been  returned  "No  property  found"  to  dis- 
close assets  subject  to  payment  of  debts,  a 
bill  alleging  that  complainant  has  a  judgment 
against  defendant  on  which  execution  has  been 
returned  nulla  bona,  which  judgment  remains 
due  and  unpaid,  and  that  defendant  has  no  visi- 
ble means  subject  to  legal  process,  but  has  as- 
sets subject  to  payment  of  such  judgment,  the 
kind  and  description  of  which  is  unknown  to 
complainant,  and  to  reach  which  and  subject 
it  to  the  judgment  discovery  is  necessary,  is 
good  as  against  demurrer  to  the  bill  as  a  whole. 

2.  Where  one  of  the  grounds  of  a  dMnurrer 
applies  to  only  a  part  of  a  bill,  it  should  be 
taken  to  such  part,  and  not  be  directed  to  the 
bill  as  a  whole. 

3.  An  interrogatory  in  a  bill  for  discovery 
as  to  the  amount  of  income  received  by  an  ex- 
ecution proof  debtor  as  a  public  o^cial,  and 
the  disposition  thereof,  is  not  impertinent  ,or  im- 
proper if  designed  to  disclose  possible  invest- 
ments. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Bill  by  the  Alabama  National  Bank  against 
Walter  Moore.  There  was  a  decree  over- 
ruling demurrers  to  the  bill,  and  defendant 
appealed.    Affirmed. 

The  bin  In  this  case  averred  that  the  plain- 
tiff was  the  owner  of  a  Judgment  against  the 
defendant,  upon  which  execution  had  been 
issued,  and  returned  "No  property  found." 
That  said  Judgment,  with  interest  and  with 
costs,  is  still  due  and  unpaid.  The  bill  then 
avers  that  said  Walter  Moore  has  no  visible 
means,  subject  to  legal  process,  of  value  suf- 
ficient to  pay  said  demands,  but  that  he  has 
property  or  interest  in  property  or  money  or 
effects  subject  to  the  payment  of  said  Judg- 
ment, the  kind  and  description  of  such  prop- 
erty being  unknown  to  the  complainant,  and 
that  the  discovery  by  said  defendant  is  nec- 
essary to  enable  complainant  to  reach  and 
subject  it  to  the  satisfaction  of  his  said  de- 
mand. To  the  end  of  obtaining  the  discov- 
ery sought,  the  bill  then  contains  several  in- 
terrogatories, asking  for  a  discovery  by  the 
defendant  of  what  property,  real  or  personal, 
or  what  effects  or  choses  in  action,  he  may 
have,  and,  if  so,  in  whom  the  title  to  said 
property  stands.  The  seventh  interrogatory 
was  as  follows:  "What  income  have  you 
received  as  coal  oil  inspector  for  tliis  dis- 
trict, and  what  have  you  done  with  It?" 
The  prayer  of  the  bill  asks  to  have  sub- 
jected   to   the   payment   of    the   Judgment 
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owned  by  the  complainant  such  property  as 
the  answer  of  the  defendant  shows  belongs 
to  him,  and  also  prays  for  general  relief. 
The  defendant  demurred  to  the  bill  upon  the 
following  grounds:  "First  Said  bill  fails  to 
aver  that  defendant  has  within  the  Jurisdic- 
tion of  this  court  any  property  subject  to 
execution.  Second.  There  is  no  averment 
that  defendant  has  any  property  In  this  state 
which  is  subject  to  levy  and  sale  under  exe- 
cution to  satisfy  the  Judgment  belonging  to 
complainant.  Third.  There  Is  no  averment 
that  the  defendant  has  any  property  hidden 
out  or  concealed  within  the  Jurisdiction  of 
this  court,  which  is  liable  to  execution  for 
the  satisfaction  of  the  complainant's  Judg- 
ment Fourth.  TTie  seventh  interrogatory  at- 
tached to  said  complaint  is  impertinent  and 
Improper,  because  it  inquires  of  and  concern- 
ing the  emoluments  and  salary  of  a  public 
officer,  which. is  not  subject  or  liable  to  legal 
process  for  the  satisfaction  of  complainant's 
said  Judgment  Fifth.  All  the  other  inter- 
rogatories are  improper,  because  they  ask 
concerning  property  located  anywhere,  and 
should  be  confined  to  attaining  information 
concerning  property  within  this  state." 
Upon  the  submission  of  the  cause  upon  the 
demurrer  the  court  rendered  a  decree  over- 
ruling it  From  this  decree  the  defendant 
appeals,  and  assigns  the  rendition  thereof  as 
error. 

John  J.  Moore,  for  appellant  MountJoy  & 
Tomlinson,  for  appellee. 

COLEMAN,  J.  Appellee,  as  the  owner  of 
a  Judgment  against  the  appellant,  upon 
which  execution  Issued,  and  returned  "No 
property  found,"  filed  the  present  bill  under 
sections  81^-821  of  the  Ck>de  of  1886  for  a 
discovery.  In  .the  case  of  Drennen  v.  Bank 
(Ala.)  23  South.  71,  we  had  occasion  to  con- 
sider a  bill  in  every  essential  particular 
similar  to  the  one  under  consideration,  and 
held  that  it  contained  equity,  and  was  suffi- 
cient under  the  statute.  The  authorities  are 
cited  in  the  case.  The  demurrer  in  the  ap- 
peal before  us,  as  in  that  case,  goes  to  the 
bill  as  a  whole,  and  was  properly  overruled. 
When  one  of  the  grounds  of  a  demurrer  ap- 
plies only  to  a  part  of  a  bill,  it  should  be 
taken  to  such  particular  part,  and  should  not 
be  directed  against  the  bill  as  a  whole. 
Some  of  the  grounds  of  the  demurrer  as- 
signed are  not  borne  out  by  the  averments 
of  the  bill.  It  is  insisted  that  the  seventh 
interrogatory  of  the  bill  propounded  to  the 
respondent  is  impertinent  and  illegal.  If  the 
Interrogatory  be  objectionable  for  the  reason 
assigned,  the  objection  is  not  available  by 
demurrer  to  the  bill  as  a  whole.  We  are 
of  opinion  that  the  purpose  of  the  interroga- 
tory is  not  to  intercept  the  salary  of  a  public 
officer,  as  argued  by  counsel,  under  the  case 
of  Pruitt  V.  Armstrong,  56  Ala.  306,  but  to 
discover  whether,  after  receiving  the  salary. 


the  same  has  been  invested,  and,  if  so,  In 
what  property,  and  in  whose  name  it  is 
held.  We  find  no  error  in  the  record.  Af- 
firmed. 

(50   Lb.   Ann.    285) 

PARISH  OF  OUACHITA  v.  CrrY  OF 

MONROE.     (No.  12,704.) 

(Supreme  Oourt  of  Louisiana.     Feb.  7,  1808.) 

ScPKBMB  Court— Appellatb  Jurisdiction — Con- 
stitutional Law— Taxation. 

1.  The  supreme  court  is  not  vested  with 
appellate  jurisdiction  (independently  of  the 
amount  in  dispute)  in  every  case  in  which  the 
constitutionality  of  an  act  of  the  general  assem- 
bly is  placed  at  issue.  That  issue,  of  itself, 
determines  its  jurisdiction  only  in  cases  in 
which  the  consbtutionality  or  legality  of  any 
tax,  toll,  or  impost  whatever,  or  of  any  fine,  for- 
feiture, or  penalty  imposed  by  a  municipal  cor- 
poration, should  be  in  contestation. 

2.  Act  No.  128  of  1806,  ordering  the  city  of 
Monroe  to  pay  to  the  parish  of  Ouachita  ex- 
penses incurred  for  the  arrest,  prosecution,  tri- 
al, and  conviction  of  persons  accused  of  crime 
in  certain  cases,  and  those  incurred  for  other 
specially  designated  purposes,  may,  by  way  of 
consequence  and  result,  cause  an  increase  in 
the  amount  of  taxes  imposed  by  the  city  on  its 
inhabitants;  but  the  city,  in  its  corporate  ca- 
pacity, is  chargeable  with,  and  is  charged  with, 
no  taxes,  and  the  statute  does  not  order  the  city 
to  impose  taxes  upon  its  citizens.  The  amounts 
it  is  directed  to  pay  may  well  be  paid  for  from 
sources  of  revenue  other  than  taxation. 

3.Tlie  statute  is  too  contingently,  remot^y, 
and  indirectly  connected  with  the  subject  of 
taxation  to  cause  the  attack  upon  its  consti- 
tutionality made  by  the  city  to  vest  jurisdiction 
in  the  supreme  court,  under  article  81  of  the 
constitution. 

4.  Should  illegal  taxation  result  from  the 
law,  the  individual  citizens  who  will  be  sought 
to  be  charged  under  the  same  will  themselves 
test  the  validity  of  the  law. 

(Syllabus  by  the  Court.) 

Appeal  from  Fifth  judicial  district  court; 
parish  of  Ouachita;  W.  N.  Potts,  Judge. 

Action  by  the  parish  of  Ouachita  against 
the  city  of  Monroe.  Judgment  for  plaintiff, 
and  defendant  appeals.    Dismissed. 

Thomas  O.  Benton,  City  Atty.  (Hndson, 
Potts  &  Bernstein,  of  counsel),  for  appellant 
Percy  Sandel  and  Stubbs  &  Russell,  for  ap- 
pellee. 

NICHOLLS,  0.  J.  The  plaintiff  aslcs  judg- 
ment against  the  defendant  for  the  sum  of 
$1,446,  with  interest  from  the  10th  of  Feb- 
ruary, 1897.  The  action  is  grounded  upon 
the  following  allegations: 

That  the  legislature  of  the  state,  by  Act  No. 
81  of  1873,  exempted  all  real  and  personal  prop- 
erty situated  and  being  in  the  corporate  limits 
of  the  city  of  Monroe,  and  all  persons,  firms, 
and  corporations  within  said  city,  from  pay- 
ment of  all  taxes  and  licenses  to  the  parish  of 
Ouachita,  from  and  after  the  1st  day  of  Janu- 
ary, 1873.  That,  in  order  that  the  city  of 
Monroe  should  bear  a  just  and  equitable  pro- 
portion of  the  burdens  of  local  government, 
the  legislature  of  the  state  passed  Act  No. 
57  of  1S76»  whereby  the  city  oC  Monroe  was 
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required  to  pay  to  the  parish  of  Ouachita  one- 
fourth  of  certain  expenses  therein  set  forth. 
That  since  the  passage  of  Act  No.  57  of 
1876  the  city  of  Monroe  had  increased  very 
extensively  in  property  and  population,  and, 
in  order  that  said  city  and  its  inhabitants 
should  bear  the  expenses  of  local  goyemment 
in  proportion  to  the  property  and  population 
within  the  corporate  limits  of  said  city,  the 
legislature  of  the  state  passed  Act  No.  128 
of  1896,  80  as  to  read  as  follows: 

"Section  1.  That  hereafter  the  city  of  Mon- 
roe shall  pay  the  parish  of  Ouachita  all  ex- 
penses incurred  in  and  arising  from  the  de- 
tection, arrest,  prosecution,  trial,  oouTiction, 
punishment  and  transportation  to  prison  of 
all  persons  accused  of  crimes,  offenses  and 
misdemeanors  committed  within  the  corpo- 
rate limits  of  said  city,  provided  that  the 
sheriff  and  clerk,  and  district  attorney  and 
constable  and  justices  of  the  peace  shall  col- 
lect their  costs  and  fees  in  all  such  criminal 
cases  directly  from  the  city  of  Monroe,  and 
that  said  city  shall  further  pay  to  the  parish 
of  Ouachita,  one-third  of  all  expenses  incurred 
by  the  parish  of  Ouachita  for  the  registration 
of  voters  and  conduct  of  elections,  per  diem 
and  mileage  of  jurors,  and  issuing  of  jury 
certificates,  boarding  and  lodging  jurors  hi 
capital  and  other  cases  in  which  the  jury  is 
not  allowed  to  separate,  feeding  and  mahi- 
taining  prisoners  in  jail,  all  jail  supplies,  in- 
cluding bedding,  fuel,  lights,  clothing  for 
prisoners,  eta,  fuel,  lights,  salary  of  janitor, 
and  all  other  incidental  expenses  incurred  in 
the  care  of  the  parish  court  house  and  jail, 
the  erection  and  construction  and  repair  of 
the  public  buildings  for  the  parish  inside  the 
corporate  limits  of  the  dty  of  Monroe  and 
Improvements  to  the  court  house  square,  pre- 
miums of  insurance  on  all  public  buildings  of 
parish,  attendance  of  sheriff  on  the  several 
courts,  books,  stationery,  blank  forms  and 
other  supplies  for  the  parish  ofQcers,  sheriff's 
salary  in  criminal  matters  as  fixed  by  the 
constitution  of  1879,  public  printing  for  the 
parish  and  supplies  for  the  inspector  of 
weights  and  measures.  And  provided,  fur- 
ther, that  hereafter  the  city  of  Monroe  shall 
receive  all  fines  imposed  and  collected  and 
all  bonds  forfeited  and  collected  in  criminal 
cases  arising  in  the  corporate  limits  of  the 
city  of  Monroe,  and  one-third  of  the  fines  im- 
posed and  collected  and  one-third  of  the 
bonds  forfeited  and  collected  in  all  cases  aris- 
ing within  the  parish  of  Ouachita  outside  of 
the  city  of  Monroe." 

That,  in  compliance  with  the  provisions  of 
law,  section  11  of  Act  No.  57  of  1876,  with- 
in 10  days  after  the  1st  of  January,  1897,  the 
president  and  clerk  of  the  police  jury  of  the 
parish  of  Ouachita  made  out  and  certified,  un- 
der oath,  a  statement  in  detail  of  all  ex- 
penses, on  account  of  the  items  above  set 
forth,  which  had  been  settled  and  liquidated 
by  the  said  parish  of  Ouachita  from  time  to 
time.  In  the  manner  required  by  law,  which 
said  detailed  statement  was  delivered  by  said 
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president  and  clerk  of  the  police  Jury  to  the 
mayor  of  the  city  of  Monroe  within  the  time 
and  in  the  manner  required  by  law.  Plaintiff 
annexed  said  detailed  statement  to  his  pe- 
tition. 

Petitioner  further  averred  that  30  days  had 
elapsed  since  the  said  delivery  of  the  state- 
ment, and  that  the  indebtedness  claimed  was 
long  since  due;  that  it  remained  unpaid  not- 
withstanding amicable  demand. 

Defendant  first  pleaded  the  general  issue. 
It  admitted  it  was  legally  indebted  to  plain- 
tiff for  the  items  of  the  account  sued  on 
for  which  it  was  bound  under  Act  No.  57  of. 
1876,  amending  the  charter  of  the  city  of 
Monroe  adopted  in  1871,  and  amended  in 
1873,  but  it  aUeged  that  the  city  had  made 
a  formal  legal  tender  of  the  amount  so  due 
to  the  president  of  the  police  jury  of  Oua- 
chita, to  wit,  the  sum  of  $520.35.  Defendant 
specially  denied  that  it  was  indebted  in  any 
manner  or  in  any  amount  for  the  items  of 
the  account  sued  on  which  were  not  provid- 
ed for  and  set  forth  in  the  aforesaid  Act  No. 
57  of  1876  as  a  part  of  the  charter  of  the  dty 
of  Monroe.  Defendant  specially  denied  that 
it  was  bound  in  any  manner  or  for  any 
amount  under  the  provisions  of  Act  No.  128 
of  1896  as  far  as  it  changes  or  amends  the 
provisions  of  Act  No.  57,  the  latter  act  being 
an  amendment  to,  and  forming  a  part  of,  the 
original  charter  of  the  city  of  Monroe.  It 
averred  that  said  Act  No.  128  is  unconstitu- 
tional for  the  following  reasons:  That  it 
violates  the  twelfth  paragraph  of  article  46 
of  the  constitution  of  1879,  which  provides 
that  "the  general  assembly  shall  not  pass 
any  local  or  special  laws  on  the  following 
specified  objects:  Creating  corporations  or 
amending,  extending  or  explaining  the  char- 
ters thereof:  provided,  this  shall  not  apply 
to  the  corporation  of  the  city  of  New  Or- 
leans, or  to  the  organization  of  levee  dis- 
tricts and  parishes."  Defendant  averred 
that  the  act  of  1876  was  an  amendment  to 
the  11th  section  of  Act  No.  81  of  1873, 
amending  the  original  charter  of  the  city 
of  Monroe  under  Act  No.  102  of  1871,  and 
as  such  the  said  Act  No.  57  of  1876  was 
incorporated  into,  and  became  a  part  of,  the 
original  charter  of  Monroe,  as  above  set 
forth,  and  that  the  legislature  was  without 
power,  under  the  provisions  of  the  constitu- 
tion of  1879,  to  amend,  renew,  extend,  or 
explain  said  charter;  that  even  if  Act  No. 
128  of  1896,  on  which  plaintiff's  claim  was 
based,  had  not  been  violative  of  said  para- 
graph of  article  46  of  the  constitution,  even 
then,  and  in  that  case,  the  said  act  was  not 
adopted  In  accordance  with  the  provisions 
of  article  48  of  the  constitution;  that  said 
act  was  never  advertised  in  accordance  with 
the  provisions  of  said  article  as  precedent  to 
the  passage  of  such  a  local  act;  that  no  no- 
tice "stating  the  substance  of  the  contem- 
plated law"  was  ever  published  prior  to  the 
passage  of  said  Act  No.  128,  and  on  said  ac- 
count said  act  is  unconstitutional..    Defend- 
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ant  averred  that  the  first  section  of  said  Act 
No,  128  was  in  conflict  with  articles  119  and 
121  of  the  constitution,  in  so  far  as  It  orders 
the  costs  of  the  sheriff  and  clerk  to  be  col- 
lected directly  from  the  city  of  Monroe;  that 
article  110  fixes  and  establishes  the  compen- 
sation of  the  sheriffs  of  the  several  parishes 
of  the  state,  and  article  121  declares  that  the 
clerk  of  the  district  court  "shall  receive  no 
compensation  for  his  services  to  the  state  or 
parish  in  criminal  matters*';  that  the  pro- 
visions of  Act  No.  128  were  irregular,  un- 
equal, unjust,  and  oppressive  to  the  city  of 
Monroe  sind  its  material  interests,  and  its 
enforcement  would  be  disastrous  in  its  con- 
sequences; that  said  act  was  hurriedly 
passed,  in  the  last  days  of  the  session  of 
1896,  without  the  previous  notice  required 
by  the  constitution,  and  without  the  consid- 
eration which  its  importance  deserved. 

The  district  court  rendered  judgment  in 
favor  of  the  plaintiff  for  $1,274.74,  with  8 
per  cent  per  annum  interest  from  10th  of 
February,  1897,  until  paid.  The  city  of  Mon- 
roe appealed. 

Appellee  prayed  in  the  supreme  court  that 
the  Judgment  be  amended  so  as  to  grant  to 
it  the  full  relief  asked  for. 

Opinion. 

The  action  as  brought  is  simply  a  demand 
for  a  moneyed  Judgment  against  the  city  of 
Monroe  for  $1,446.  The  claim  is  based  upon 
an  alleged  liability  of  that  city  to  the  parish 
of  Ouachita,  under  several  acts  of  the  legis- 
lature, by  which  the  city  was  charged  with 
the  obligation  of  paying  to  the  parish  ex- 
penses and  costs  of  a  certain  designated 
character,  primarily  paid  and  to  be  paid  by 
the  parish.  The  city  defended  the  action 
upon  an  allegation  of  the  unconstitutionality 
of  Act  No.  128  of  1896,  under  authority  of 
the  provisions  of  which  the  claim  of  liabil- 
ity was  mainly  predicated.  The  grounds  of 
unconstitutionality  set  up  were  that  it  was 
violative  of  the  twelfth  paragraph  of  article 
46,  and  also  violative  of  the  forty-eighth  ar- 
ticle, of  the  constitution.  The  twelfth  para- 
graph referred  to  was  a  prohibition  upon  the 
general  assembly's  enacting  any  local  or  spe- 
cial law  creating  corporations,  or  amending, 
extending,  or  explaining  the  charters  there- 
of, while  the  forty-eighth  article  required  an 
advertisement  to  be  made.  Article  48  de- 
clares that  no  local  or  special  law  shall  be 
passed  on  any  subject  not  enumerated  in 
article  46,  unless  notice  of  the  intention  to 
apply  therefor  shall  have  been  published 
without  cost  to  the  state  in  the  locality 
where  the  matter  or  thing  to  be  affected  may 
be  situated,  which  notice  shall  state  the  sub- 
stance of  the  contemplated  law,  and  shall  be 
published  at  least  30  days  prior  to  the  intro- 
duction into  the  general  assembly  of  such 
bill,  and  in  the  same  manner  provided  by 
law  for  the  advertisement  of  Judicial  sales. 
The  evidence  of  such  notice  having  been 
published  shall  be  exhibited  in  the  general 


assembly  before  such  act  shall  be  passed, 
and  every  such  act  shall  contain  a  recital 
that  such  notice  has  been  given.  As  will  be 
seen,  neither-  article  alludes  to  the  subject 
of  taxation. 

If  this  court  were  vested  with  appellate 
Jurisdiction  in  every  case  in  which  the  coc- 
stitutionality  of  an  act  of  the  general  assem- 
bly was  at  issue,  independently  of  the 
amount  of  the  matter  in  dispute,  this  ap- 
peal would  be  properly  before  us;  but  such 
is  not  the  fact  That  issue,  of  itself,  deter- 
mines our  Jurisdiction  only  in  cases  in  which 
the  constitutionality  or  legality  of  any  tax; 
toll,  or  impost  whatever,  or  of  any  fine,  for- 
feiture, or  penalty  imposed  by  a  municipal 
corporation,  shall  be  in  contestation.  Const, 
art  8L  We  find  no  issue  of  that  character 
involved  in  this  appeal.  The  act  attacked 
might  well  be  violative  of  both  of  the  arti- 
cles of  the  constitution,  and  yet  involve  no 
question  of  taxation.  In  truth,  it  does  not 
deal  with  that  subject  at  all.  It  is  true  that 
it  imposes  (and  in  so  doing  it  may  uncon- 
stitutionally impose)  upon  the  city  of  Mon- 
roe the  payment  of  a  certain  class  of  ex- 
penses and  costs,  and  that  its  enforcement 
may  (though  not  necessarily),  by  way  of  re- 
sult and  consequence,  cause  the  city  to  In- 
crease the  amount  of  taxes  imposed  by  it 
upon  its  citizens;  but  the  city,  in  its  cor- 
porate capacity,  is  chargeable  with,  and  Is 
charged  with,  no  taxes,  and  it  is  not  ordered 
by  the  act  to  impose  taxes  upon  its  citizens. 
The  amounts  it  is  directed  to  pay  may  well 
be  paid  from  revenues  of  the  city  derived 
from  sources  of  income  other  than  those  of 
taxation.  The  sources  of  revenue  which  the 
act  itself  directs  to  be  placed  at  the  disposal 
of  the  city  may  suffice,  of  themselves,  to 
meet  the  payment  of  the  claims.  If  the  fact 
should  be  otherwise,  and  it  should  become 
necessary  that  taxation  be  ordered  to  meet 
the  same,  the  individual  citizens  who  will 
be  sought  to  be  charged  with  these  taxes 
will  have  ample  opportunity  to  test  the  le- 
gality of  the  law  under  which  they  were 
caused  to  be  imposed.  Act  No.  128  of  1896 
is  too  contingently,  remotely,  and  indirectly 
connected  with  the  subject  of  taxation  to 
make  the  attack  which  the  city  has  made 
upon  it  in  this  case  a  matter  appealable  to 
this  court,  under  article  81  of  the  constltn- 
tion.  This  court  being  without  jurisdiction 
ratione  materlse  in  the  premises,  we  are 
forced  to  dismiss  the  appeal.  The  appeal  is 
hereby  dismissed. 


an  La.  Ann.   2T5) 
LANE  V.  BURSHA.     (No.  12,e7a)t 
(Supreme  Court  of  lioulsiana.     Jan.  24.  1896w) 

Divorce — Grounds — Abandonment  bt  Husbaiid 
—Evidence. 
A  wife  having  sued  her  husband  for  a  sep- 
aration from  bed  and  board,   grounded   upon 
abandonment,  the  husband  was  sammoned  ac* 

1  Rehearing  denied  February  21,  1898^  iC 
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cordinz  to  law  to  return  to  the  matrimonial 
domicile,  and  immediately  complied  with  the  or- 
der, wherenpon  the  wife  left  the  house,  and 
went  to  reside  with  her  father.  The  return  of 
the  husband  was  evidently  bona  fide,  and  not 
colorable  to  put  an  end  to  the  suit.  The  wife 
then  filed  a  supplemental  petition  averring  cruel 
treatment  and  want  of  support  by  her  husband. 
The  court  found  these  allegations  to  be  not  well 
founded,  and  the  real  source  of  complaint  to 
be  differences  between  her  parents,  who  had 
j;one  to  reside  with  their  daughter,  and  her  hus- 
band. There  was  no  reason  to  suppose  that 
the  husband,  through  his  conduct,  intended  to 
wound  the  feelings  and  sensibilities  of  his  wife. 
Her  first  duty  was  to  her  husband.  Differences 
between  a  husband  and  the  wife's  parents,  in 
which  the  wife  sides  with  the  latter,  furnish 
no  ground  for  separation. 
(Syllabus  by  the  Ck>urt.) 

Appeal  from  Twenty-Fourth  jadlcial  dis- 
trict court,  parish  of  St  kary;  A  C.  Allen, 
Judge. 

Action  by  Sarah  G.  Lane  against  John  A. 
Bursha  for  divorce.  Action  dismissed,  and 
plaintiff  appeals.    Affirmed. 

Mentz  &  O'Nlell  and  Carroll  &  Carroll,  far 
appell^t    Wilson  &  Mayit^r,  for  appellee. 

NICHOLLS,  a  J.  Plaintiff  alleged  in  her 
petition  her  marriage  to  her  husband  In  1894, 
and  that  of  their  marriage  there  was  one 
child,  21  months  of  age;  that  her  husband 
quit  the  matrimonial  domicile  In  which  they 
had  been  established  since  then  in  the  parish 
of  St  Mary,  and  still  continued  at  the  date 
of  her  petition  to  reside  away  from  it;  that 
he  refused  to  return  and  live  therein;  that 
he  had  been  guilty  of  cruelty  towards  her, 
as  well  as  of  outrages,  which  cruelty  and 
outrages  were  of  such  a  nature  as  to  render 
their  living  together  insupportable  to  her; 
that  she  desired  to  be  separated  from  bed 
and  board  from  him,  and  finally  to  be  re- 
lieved of  the  bonds  of  matrimony  existing 
between  them.  She  prayed  that  she  be  giv- 
en the  provisional  custody  of  the  infant 
child;  that  her  husband  be  summoned  in 
the  manner  required  by  law  to  return  to 
their  common  domicile;  that  after  due  hear- 
ing and  delays,  and  after  due  summons  to 
her  husband  as  prayed  for,  and  after  due 
proof  of  the  charges  made,  there  be  judg- 
ment in  her  favor  separating  her  from  bed 
and  board  from  her  husband,  and  that  de- 
fendant pay  the  costs  of  suit;  that  her  hus- 
band, before  his  marriage,  acquired  certain 
property,  which  she  described  In  her  peti- 
tion; which  had  been  increased  in  value  by 
reason  of  Improvements  put  thereon  to  the 
extent  of  $2,400;  and  that  in  the  event  of  a 
judgment  in  her  favor  she  have  judgment 
for  one-half  the  said  sum,  with  legal  interest 
from  judicial  demand.  By  order  of  court, 
plaintiff  was  authorized  to  stand  In  Judg- 
ment in  the  suit,  and  given  provisionally  the 
custody  of  the  child.  Defendant  was  or- 
dered to  be  summoned  to  return  to  the  com- 
mon matrimonial  domicile  in  the  manner  re- 
quired by  law.  Defendant  was,  as  ordered, 
summoned  on  the  16th  February,  1897,  to  re- 


turn to  the  matrimonial  domicile.  On  the 
2d  of  March  defendant  answered.  He  ad- 
mitted his  marriage  to  the  plaintiff.  He 
averred  that  he  had  always  acted  and  con- 
ducted himself  towards  his  wife  and  child 
as  a  true  and  devoted  father  and  husband; 
that  he  at  no  time  ill  treated  or  refused  to 
support  his  family  with  all  the  necessaries 
of  life;  that  his  wife  lived  happily  with  him 
until  the  interference  of  her  mother  and 
father,  who  prevailed  upon  her  to  leave  and 
quit  him  unless  he  would  transfer  to  his 
wife  and  child  all  of  his  real  estate,  which 
he  refused  to  do,  and  which  refusal  caused 
the  present  trouble;  that  he  at  no  time  quit 
the  marital  dwelling,  but  on  the  contrary, 
his  wife  quit  the  same  to  live  with  her  fa- 
ther and  mother;  that  he  was  a  carpenter 
by  trade,  and  had  been  and  was  still  en- 
gaged thereat  about  seven  or  eight  miles 
from  his  home;  that  he  had  on  numerous 
occasions  requested  his  wife  to  come  and 
live  with  him  near  his  work,  as  it  would  be 
very  Inconvenient  for  him  to  go  home  daily; 
that  in  obedience  to  the  order  of  the  court 
he  returned  to  the  marital  dwelling,  which 
he,  however,  had  not  quit,  and  upon  his  en- 
tering the  same  his  wife  and  child  deserted 
him,  and  went  to  live  with  her  father.  He 
specially  denied  ever  having  done  anything 
ill  towards  his  family,  and  averred  that  he 
had  at  all  times,  and  especially  at  the  time 
of  his  return  home  under  the  summons  of 
court,  requested  his  wife  to  remain  and  live 
with  him.  He  denied  that  he  had  ever 
abandoned  his  wife  and  child,  or  the  matri- 
monial domicile,  and  averred  that  his  wife 
followed  the  dictation  of  her  mother  and 
father.  He  prayed  that  her  action  be  dis- 
missed, with  costs.  Plaintiff  filed  a  supple- 
mental petition  on  the  11th  of  March,  in 
which  she  alleged  that  about  a  week  before 
the  filing  of  her  original  petition  her  hus- 
band threatened  to  take  her  life;  that  he 
went  into  his  house,  taking  his  gun,  and 
with  said  gun  in  his  hands  threatened  to 
take  her  life,  and  was  prevented  by  other 
persons  standing  around.  She  averred  that 
he  lived  away  from  his  home,  though  within 
reach  of  it  and  always  failed  and  refused 
to  support  his  wife  and  child;  that  it  be- 
came necessary  for  her  to  do  this  herself, 
and,  though  she  was  sick  and  weak,  the  only 
means  she  had  of  doing  so  was  to  sell  milk 
and  vegetables,  which  she  was  compelled  to 
do  by  peddling  them  about  the  town  of 
Patterson  and  vicinity;  that  this  was  a  great 
tax  on  her  physical  strength,  and  against  the 
advice  of  her  physician,  but  that  the  failure . 
of  her  husband  to  support  her  and  her  child 
compelled  her  to  do  this;  that  he  had  at 
all  times  been  negligent  of  her  comfort  and 
had  been  indifferent  and  did  nothing  to  take 
care  of  her;  that  she  was  weak  and  sickly, 
and  that  this  was  cruelty,  and  of  such  a 
kind  as  to  render  their  living  together  insup- 
portable. She  renewed  the  allegations  of 
the  original  petition  and  her 
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fore  made.  Defendant,  through  his  coun- 
sel, asked  and  obtained  leave  from  the  court 
to  file  a  plea  of  estoppel  to  the  following 
effect:  That  the  supplemental  petition  conn 
talned  allegations  contrary  to  and  Inconslst- 
ent  with  the  original  petition.  That  plain- 
tiff could  not  be  heard  to  set  up  by  supple- 
mental petition  specific  acts  of  cruelty  after 
having  In  her  original  petition  founded  her 
action  upon  abandonment;  that  upon  proof 
of  the  defendant  having  returned  to  the 
matrimonial  domicile  as  prayed  for  In  the 
original  petition,  and  In  obedience  to  the 
orders  of  the  court  (abandonment  being  the 
ground  upofi  which  the  action  was  based), 
plaintiff  could  not  be  heard  to  prove  specific 
acts  of  cruelty,  as  the  return  to  the  matri- 
monial domicile  put  an  end  to  the  said  suit 
In  the  event  said  plea  should  not  prevail, 
defendant  pleaded  the  general  issue.  He 
prayed  that  the  demand  under  the  supple- 
mental petition  be  dismissed,  with  costs. 
The  district  court  rendered  judgment  de- 
creeing that  plaintiff's  action  be  dismissed 
and  rejected  at  her  costs,  and  she  appealed. 

Opinion. 

Plaintiff's  action  as  originally  brought  was 
for  a  separation  from  bed  and  board,  based 
on  abandonment,  the  judgment  asked  for 
being  evidently  based  upon  the  belief  that 
the  husband  would  refuse  to  comply  with 
the  summons  served  upon  him  to  return  to 
the  matrimonial  domicile  which  she  alleged 
he  had  left.  This  expectation  was  not 
realized,  as  the  husband,  upon  having  the 
summons  served  on  him  complied  at  once 
with  the  order.  The  wife  herself  immedi- 
ately left  the  husband's  home,  going  to  that 
of  her  parents.  The  course  taken  by  the 
defendant  forced  the  plaintiff  Into  a  change 
of  front,  for  shortly  after  she  filed  a  supple- 
mental petition,  grounding  her  right  to  a 
separation  upon  alleged  cruelty,  and  seek- 
ing to  utilize  the  abandonment  which  had 
been  set  up  no  longer  as  the  substantive 
basis  of  the  action,  but  merely  as  "evidence" 
in  support  of  a  charge  of  cruelty.  We  have 
examined  the  evidence  with  care,  and  find 
no  error  In  the  judgment  of  the  district 
court.  The  facts  of  the  case  have  not  been 
as  fully  developed  as  possibly  they  might 
have  been,  bnt  we  think  the  husband  and 
wife  are  not  near  so  far  apart  as  the  latter's 
pleadings  would  Indicate.  What  troubles 
have  arisen  seem  to  date  from  the  time  that 
the  wife's  parents  (after  the  burning  of  their 
own  residence)  took  up  their  abode  at  that 
of  their  son-in-law.  That  condition  of 
things  is  apt  to  engender  differences  be- 
tween the  husband  and  the  father  and  moth- 
er of  the  wife,  and  we  think  we  are  war- 
ranted from  a  consideration  of  the  whole 
evidence  In  the  case  in  reaching  the  con- 
clusion that  his  absence  from  his  home  was 
more  due  to  these  than  to  any  indifference 
to  his  wife.  We  are  of  the  opinion  that, 
had  the  wife's  parents  left  the  property,  and 


had  she  remained  at  home,  relations  be- 
tween the  spouses  would  long  ago  have  been 
resumed,  and  this  suit  would  not  have  been 
brought,  and  we  are  strongly  of  the  opinion 
that  there  exists  to-day  no  valid  reason  why 
the  parties  should  remain  apart  We  find 
no  evidence  of  cruelty  by  the  husband  to  the 
wife.  Her  demand  upon  him  to  return  to 
her  is  inconsistent  with  the  existence  at 
that  time  of  any  well-founded  reason  on  her 
part  for  a  separation,  while  his  retam  un- 
der the  summons  Indicates  that  he  has  not 
lost  his  affection  for  her.  There  is  nothing 
In  the  record  which  would  tend  to  show  that 
the  return  was  merely  colorable,  in  order  to 
cut  away  the  foundation  on  which  the  suit 
rested.     We  think  it  was  done  bona  fide. 

It  is  claimed  that  the  husband  failed  to 
support  his  wife  and  child.  During  the 
period  that  this  neglect  is  charged  to  have 
occurred  the  parents  were  living  on  the  hus- 
band's property,  cultivating  and  (for  some 
time,  at  least)  having  complete  control  of  it. 
We  think  It  scarcely  true  for  the  father  to 
say  under  such  circumstances  that  the  onus 
of  support  was  entirely  thrown  upon  him. 
He  would  very  naturally  and  very  properly 
contribute  to  the  support  of  the  daughter 
and  child  tmder  such  conditions.  In  any 
settlement  to  be  made  between  the  parties 
in  the  business  relations  which  they  are 
shown  to  have  had  together  it  Is  more  than 
possible  that  an  item  on  this  subject  will 
figure.  Outside  of  this  plaintiff  was  not 
without  remedy.  Though  the  laws  of  Louis- 
iana do  not  authorize,  as  they  do  In  some 
of  the  states,  a  direct  action  (independently 
of  divorce  proceedings)  by  the  wife  against 
her  husband  for  maintenance,  she  is  author- 
ized, under  proper  conditions,  on  his  refusal 
to  provide  for  herself  and  child,  to  purchase 
the  necessaries  of  life  for  themselves  on  his 
credit.  It  may  be,  in  the  case  at  bar,  that 
the  affection  of  the  plaintiff  for  her  parents 
is  greater  than  that  which  she  has  for  her 
husband;  it  may  be  that  the  husband,  in 
his  relations  and  differences  with  them,  may 
have  acted  In  a  manner  to  have  met  with 
her  disapprobation  and  censure;  but  the  wife 
must  bear  in  mind  that  in  entering  into  the 
married  state  she  took  her  husband  for  bet- 
ter or  for  worse,  and  took  upon  herself  an 
obligation  by  which  she  promised  that,  for- 
saking all  others,  she  would  cleave  only  un- 
to him.  We  do  not  feel  justified  in  award- 
ing a  separation  between  plaintiff  and  de- 
fendant by  reason  of  troubles  between  the 
husband  and  the  wife's  parents.  They  are 
certainly  much  to  be  regretted,  and,  if  pos- 
sible, to  be  avoided;  but  we  cannot  enter 
here  into  the  merits  of  those  collateral  Is- 
sues in  order  to  see  and  determine  which  .of 
the  parties  was  to  blame  In  the  premises. 
We  have  no  reason  to  suppose  that  any 
course  of  conduct  which  the  husband  adopt- 
ed in  his  Intercourse  or  dealings  with  his  fa- 
ther and  mother-in-law   was  done  with   a 

view  of  wounding  the  feelings  ,ox 
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ties  of  his  wife.  With  a  young  Infant  of 
only  a  few  months  old  linking  these  people 
together,  It  Is  to  be  hoped  that  reflection 
and  a  sense  of  duty  by  each  will  cause  them 
to  resume  their  marital  relations,  and  that 
the  parents  of  the  wife  will  (as  they  should) 
give  their  assistance  In  bringing  this  about 
We  conceive  it  to  be  our  duty,  under  the 
state  of  facts  disclosed  by  this  record,  to 
leave  the  way  open  to  that  end.  The  judg- 
ment of  the  district  court  Is  hereby  affirmed. 


(SO  La.   Ann.   280) 

SHIDET  V.  JULES  DRETFUSS  00.,  Limited, 

'       et  aL     (No.  12,693.)! 
(Supreme  Court  of  Louisiana.     Feb.  7,  1898.) 

Nboliobnob— Obstructing  Sidbwalk— Liability 
OF  LE88BB— Rights  of  Tkayblbr. 

1.  It  is  negligence  to  throw  from  the  interior 
of  a  building  the  debris*  of  carpen-ter's  work 
done  therein,  upon  a  constantly  traveled  public 
sidewalk,  and  to  leave  it  there  throughout  the 
night  of  Saturday,  all  Sunday,  and  all  Sunday 
night;  and  the  lessees  of  the  building  are  re- 
sponsible for  personal  injuries  received  by  a 
passer  upon  the  sidewalk  falling  over  the  same 
at  night,— there  being  no  light,  nor  <kher  warn- 
ing or  notice  given  of  the  presence  of  such  ob- 
structions, and  the  night  being  dark. 

2.  Such  an  accident  was  one  which  might  rea- 
sonably have  been,  and  should  have  been,  an- 
ticipated and  guarded  against.  The  lessee  had 
no  right  to  take  the  chances  of  the  sidewalk  be- 
ing lighted  up,  either  by  the  moon  or  by  the  elec- 
tric lights  of  the  city.  Plaintiff  had  the  right 
to  be  walking  precisely  where  she  was.  She 
was  not  bound  to  walk  on  the  gutter's  edge,  or 
on  the  middle  of  the  sidewalk,  but  had  the  right 
to  assume  and  presume  that  the  whole  way  was 
dear.  Heckman  v.  Evenson  (N.  D.)  73  N.  W. 
430. 

(Syllabus  by  the  Oourt.) 

Appeal  from  judicial  district  court,  parish 
of  (3addo;   A.  D.  Land,  Judge. 

Action  by  Estelle  J.  Shldet  against  the 
Jules  Dreyfuss  Company,  Limited,  and  oth- 
ers. A  severance  was  granted,  and  verdict 
went  for  plaintiff  against  the  defendant  com- 
pany. A  new  trial  was  denied,  and  the  com- 
pany appeals.    Affirmed. 

Leonard  &  Randolph,  for  appellant  Thom- 
as G.  Barret  and  Thatcher  &  Welsh,  for  ap- 
pellee. 

NICJHOLLS,  C.  J.  The  plaintiff  In  this  ac- 
tlon  sued  the  owners  of  a  certain  building 
In  the  city  of  Shreveport  (described  In  her 
petition),  the  lessee  of  said  building,  and  a 
contractor  who  was  engaged  In  doing  cer- 
tain work  upon  the  front  and  in  the  Interior 
of  the  same,  In  soUdo,  for  $5,000  damages 
for  personal  Injuries  received  by  her  on  the 
night  of  the  18th  of  September,  1896.  A 
severance  having  been  granted,  the  case  was 
taken  up  and  tried  before  a  jury  as  against 
the  lessee  ot  the  building,  the  Jules  Dreyfuss 
Ctompany,  Limited.  A  verdict  was  rendered 
against  the  lessee  for  the  sum  of  $1,500,  for 
which  amount  the  court  gave  judgment,  aft- 

t  Rehearing  denied  February  21,  1898. 


er  refusing  defendant's  motion  for  a  new 
trial.    Defendant  appealed. 

In  the  supreme  court,  plaintiff  prayed  for 
an  Increase  In  the  amount  of  the  judgment 
In  her  petition  she  averred  that  on  the  night 
In  question  she  was  walking,  In  company 
with  her  grandson,  Fred.  Boise,  and  Mr. 
John  Bammert,  on  the  sidewalk  of  Market 
street,  a  public  thoroughfare  of  the  city  of 
Shreveport,  and  alongside  the  said  building, 
when  she  fell  over  a  pile  of  boards  or  lum- 
ber on  the  sidewalk  alongside  of  said  store; 
that  the  cause  of  her  said  fall  was  tripping 
or  stumbling  over  said  lumber  which  was  on 
said  sidewalk;  that  by  her  fall  her  leg  was 
broken  between  the  knee  and  ankle;  that 
there  were  no  lanterns  or  lights  placed  at 
said  pile  of  lumber  which  obstructed  the 
said  sidewalk,  neither  was  there  any  warn- 
ing or  notice  of  any  kind  calling  the  atten- 
tion of  passers-by  to  said  obstruction;  that 
the  night  was  dark,  and  she  used  eM  due 
diligence  and  care  In  pursuing  her  way 
along  said  sidewalk,  and  did  not  see  said 
lumber,  nor  did  the  said  Boise  and  said  Bam- 
mert who  accompanied  her,  and  they  like- 
wise stumbled  and  fell  over  the  same  ob- 
struction; that  her  said  injury  was  caused 
by  the  gross  neglect  of  the  owners  of  said 
building,  the  said  contractor,  and  the  «iirl 
Jules  Dreyfuss  Company,  Limited,  putting 
said  obstruction  upon  the  said  sidewalk,  and 
in  having  no  lanterns  or  lights,  or  notice  or 
warning  of  any  kind,  upon  or  near  said  ob- 
structions; that  at  that  date  she  was  em- 
ployed as  matron  at  the  Charity  Hospital  in 
Shreveport,  at  a  salary  of  $50  per  month; 
that  in  consequence  of  said  Injuries  caused 
as  aforesaid,  and  by  said  negligence,  she 
suffered  great  bodily  pain  and  shock;  that 
she  was  confined  to  her  bed  for  many  weeks, 
and  was  still  confined  to  her  bed,  as  a  di- 
rect consequence  of  said  injuries;  that  she 
had  been  damaged  by  said  negligence  of  said 
defendants,  and  without  any  lack  of  care 
or  diligence  on  her  part,  in  the  sum  of  $200, 
and  special  damages  In  loss  of  time  from  her 
said  employment  and  In  the  further  sum  of 
$200  for  doctor's  bills,  and  medical  attend- 
ance, medicines,  appliances,  nursing,  etc., 
all  rendered  necessary  from  her  said  Injury, 
and  In  the  further  sum  of  $4,600  for  her 
great  bodily  suffering  and  pain.  Defendant 
after  pleading  the  general  issue,  specially  de- 
nied that  plaintiff  suffered  any  Injury 
through  the  fault  or  negligence  of  defendant, 
and  averred  that  if  any  injury  was  sus- 
tained,—which  was  denied,— It  was  through 
the  negligence  of  plaintiff,  and  through  no 
neglect  or  fault  of  defendant 

The  plaintiff,  while  walking  on  the  side- 
walk of  one  of  the  principal  streets  In  the 
city  of  Shreveport  was  thrown  to  the  ground, 
and  had  her  leg  broken,  by  an  obstruction 
which  some  one  had  placed  on  that  side- 
walk, directly  opposite  the  window  of  a 
building  occupied  as  a  store  by  the  Jules 
Dreyfuss  Company,  LIii^}j^by^U^Ei^l% 
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the  accident  the  bunding  had  been  undergo- 
ing some  repairs  and  changes,  under  a  con- 
tract made  by  one  Frank  Denham  with  the 
Dreyfuss  Co.,  Limited.  A  portion  of  the 
work  covered  alterations  In  the  shelving  in 
the  Interior  of  the  store,  in  which  the  Drey- 
fuss Company  were  doing  business  as  dry- 
goods  merchants.  As  the  work  progressed^ 
and  after  Its  completion,  the  parts  of  the  old 
lumber  of  the  shelving,  which  were  replaced 
by  new  pieces,  and  the  odds  and  ends  and 
debris  which  could  no  longer  be  utilized,  were 
removed  through  the  window  of  which  we 
have  spoken.  Some  of  these  were  piled 
lengthwise  along  the  outer  edge  of  the  side- 
walk, next  the  gutter,  others  along  the  wall 
of  the  Dreyfuss-  building,  and  some  in  an 
irregular  pile  extending  from  the  wall 
towards  the  middle  of  the  sidewalk.  When 
plaintiff  met  with  her  injury.  She,  her  grand- 
son (about  9  years  old),  and  a  gentleman 
friend  were  walking  abreast  of  each  other,— 
the  latter  next  the  wall,  the  grandson  in  the 
center,  and  plaintiff  on  the  outer  side.  The 
hour  at  which  the  accident  happened  seems 
to  have  been  a  little  after  8  o'clock  on  the 
evening  of  Sunday,  the  13th  of  September, 
1896.  The  moon  had  been  up  an  hour  or 
two,  but  it  threw  little,  if  any,  light  at  the 
time  upon  the  street  or  sidewalk,  as  inter- 
vening buildings  prevented  its  doing  so.  The 
city  of  Shreveport  is  provided  with  a  sys- 
tem of  electric  lights  for  the  lighting  of  the 
public  streets,  but,  upon  nights  on  which  the 
moon  is  up,  these  lights  are  either  not  light- 
ed at  all,  or  delayed  in  being  lighted  beyond 
the  usual  hour.  The  store  of  the  Dreyfuss 
Company  forms  one  of  the  corners  of  Market 
and  Texas  streets.  Just  across  the  street 
there  is  a  large  hotel  building,  known  as  the 
"Phoenix  Hotel"  The  portion  of  that  build- 
ing forming  the  comer  of  Texas  and  Market 
streets  Is  occupied  as  a  saloon  by  Dreyfuss 
&  Caperton,  who,  durhig  the  week  days, 
cause  to  be  lighted  at  their  corner  an  elec- 
tric light,  provided  and  paid  for  by  them- 
selves, separate  and  distinct  from  the  city 
lights.  Plaintiff's  demand  for  damages  for 
the  injuries  which  she  received  by  her  fall  Is 
contested  mainly  upon  the  ground  that  the 
obstructions  upon  the  street  were  not  placed 
there  by  defendant  or  its  employes,  but  by 
Denham  and  some  of  his  employes,  on  which 
hypothesis  it  contends  It  is  not  responsible, 
iDRsmuch  as  Denham  was  an  independent 
contractor  for  the  work  done,  and  he  alone  is 
chargeable  with  the  consequences  of  acts 
done  by  himself  or  his  workmen.  Defendant 
makes  also  a  very  strong  effort  to  prove  that 
at  the  time  of  the  accident  the  sidewalk 
along  its  building  was  under  a  strong  light, 
both  from  the  moon  and  from  the  electric 
lights  referred  to,  and  that  plaintiff  was 
guilty  of  contributory  negligence  in  not  see- 
ing and  avoiding  the  obstruction  on  the  side- 
walk. The  jury  before  whom  the  case  was 
tried  obviously  held,  under  conflicting  evi- 
dence,  that  the  'testimony  of  the   plaintiff 


and  of  plaintiff's  witnesses,  going  to  show 
that  the  sidewalk  at  the  spot  where  and  at 
the  time  when  the  accident  occurred,  was  not 
lighted,  but  that  the  obstructiCHUS  were  hid- 
den and  concealed  from  view  by  darkness, 
was  correct  The  jury,  also  under  conflict- 
ing evidence,  obviously  held  that  that  par- 
ticular portion  of  the  obstructions  which 
caused  plaintiff  to  fall  and  break  her  leg 
was  placed  upon  the  sidewalk  by  the  Drey- 
fuss Company,  or  Its  employes,  in  the  dis- 
charge of  their  ordhiary  duties  as  such.  We 
have  examined  the  evidence  witii  care,  and 
we  are  not  prepared  to  say  that  the  jury  er- 
red in  its  conclusions  on  either  point  If  the 
d6bris  upon  the  sidewalk,  whiclx  caused 
plaintiff  to  fall,  was  placed  there  by  the  de- 
fendant or  its  employes  the  question  of  "In- 
dependent contractors"  disappears  from  the 
case.  The  testimony  Introduced  by  the  plain- 
tiff as  to  whether,  at  the  time  and  at  the 
place  of  the  accident,  the  spot  where  it  oc- 
curred was  lighted  or  in  darkness,  is  direct 
and  positive  to  the  effect  that  it  was  in  dark- 
ness. That  relied  on  by  defendant,  though 
It  be  true  as  stated,  does  not  successfully 
controvert  it.  It  may  well  be  that  the  city 
electric  lights  had  been  lighted  prior  to  the 
accident,  but  it  by  no  means  follows  from 
that  that  they  were  burning  or  giving  light 
at  the  precise  time  whwi  it  was  necessary 
that  they  should  be  burning  in  order  for 
plaintiff  to  see  the  obstructions  before  her. 
The  evidence  establishes  that  electric  lights 
not  only  flicker,  but  that  they  frequentiy  go 
out  entirely,  though  they  resume  in  a  short 
time  their  brightness.  It  is  quite  poeslble 
(In  fact,  under  the  evidence,  we  are  bound 
to  say),  assuming  that  lights  had  been.  In 
point  of  fact,  burning  before  the  time  of  the 
accident,  and  that  when  burning  the  effect 
of  the  same  extended  to  the  sidewalk  op- 
posite the  window  of  the  Dreyfuss  building 
(which  latter  fact  is  by  no  manner  of  means 
certain),  that  the  accident  occurred  precise- 
ly in  one  of  these  periods  of  temporary  dark- 
ness. The  jury  were  doubtiess  familiar  wltii 
the  locality  at  which  the  accident  occurred, 
the  distances  from  point  to  point,  as  well  as 
the  relative  situation  of  the  windows  of  the 
Phcenix  Hotel,  those  of  the  Dreyfuss  &  Cap- 
erton saloon,  and  those  of  the  Dreyfuss  Com- 
pany building,  opposite  which  the  acdd^it 
occurred.  We  do  not  think  the  "(Commercial 
light"  at  the  Dreyfuss  &  Caperton  comer 
plays  any  part  in  the  solution  of  the  ques- 
tions at  issue  in  this  case.  The  accident  oc- 
curred on  a  Sunday,  and  that  light  was  not 
made  use  of  on  that  night  Had  it  been 
burning,  it  is  questionable  whether,  with  the 
Intervening  lumber  piled  along  the  outer 
edge  of  the  sidewalk  of  the  Dreyfuss  Com- 
pany building,  and  with  the  shadow  from 
that  light  which  it  is  shown  an  intervening 
post  would  cast  upon  that  sidewalk,  the  situ- 
ation would  have  been  materially  changed. 
Be  all  this  as  it  may,  we  do  not  think  the 
evidence  is  in  such  a  condition  as  to  justify 
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ti8  In  Betting  aislde  tht  verdict  of  the  jury.  It 
must  be  conceded  that  there  was  gross  neg- 
ligence In  throwing  the  ddbrls  remaining 
from  the  work  done  In  the  Dreyfuss  Com- 
pany store  upon  a  constantly  traveled  pub- 
lic sidewalk,  and  leaving  it  there  throughout 
the  night  of  Saturday,  all  Sunday,  and  all 
Simday  night  All  thk  probabilities  come  in 
aid  of  the  testimony  adduced  to  the  effect 
that  the  employes  of  the  Dreyfuss  Company 
placed  the  obstructions  upon  the  sidewalk. 
The  house  was  engaged  In  an  active  busi- 
ness, requiring  for  that  puri>ose  that  the  in- 
terior of  the  building  should  be  cleared  of 
the  useless  material  lying  upon  the  floors; 
and  we  think,  with  the  jury,  that  the  debris 
in  question  was  swept  upon  the  sidewalk  by 
the  porter  of  the  house,  or  by  their  office 
boy.  We  think  the  result  which  happened 
was  one  which  the  Dreyfuss  C!ompany  might 
reasonably  have  anticipated,  and  one  which 
they  should  have  anticipated.  They  had  no 
right  to  take  the  chances  of  their  sidewalk 
being  lighted  up  either  by  the  moon,  or  by 
the  electric  lights  of  the  city.  The  plaintiff 
had  the  right  to  be  walking  precisely  where 
she  was.  She  was  not  bound  to  walk  on 
the  gutter's  edge,  or  in  the  middle  of  the 
sidewalk,  but  had  the  right  to  assume  and 
presume  that-  the  whole  way  was  clear. 
Heckman  v.  Bvenson  (N.  D.)  73  N.  W.  430. 

It  Is  urged  that  the  damages  claimed  do 
not  extend,  under  the  pleadings,  to  damages 
for  injuries  resulting  in  permanent  bodily  in- 
jury, that  the  damages  found  must  be  held 
to  have  been  fixed  purely -as  for  pain  and 
suffering,  and  that,  viewed  from  that  stand- 
point, the  amount  of  damages  returned  by 
the  verdict  is  excessive.  The  verdict  of  the 
jury  was  a  general  one.  Accepting  the  view 
taken  of  it  by  appellant,  we  do  not  feel  war- 
ranted in  sayhig  it  was  given  for  too  large 
an  amount  For  the  reasons  herein  assign- 
ed, It  is  hereby  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be, 
and  the  same  Is  hereby,  affirmed. 


(GO   La.   Ann.   266) 

STATE  ex  rel.  CAPITAL  CITY  OIL-MILLS 

00.  V.  MONROE,  Judge,  et  al. 

(No.  12,644.)  1 

(Supreme  Court  of  Louisiana.     Dec.  13,  1897.) 

Mandamus  to  Ck)URT— Refusal  to  Ali.ow  Appeal 
—  Injunction  —  Irreparable  Injury  — 
Fleadino^Rkvibw  on  Appeal. 
1.  The  jurisprudence  of  the  state  has  ree- 
oniised  the  nght  of  a  plaintiff  in  injunction 
when  the  injunction  taken  out  at  his  in- 
stance has  been  permitted  to  be  bonded  by  the 
defendant,  and  he  has  been  refused  a  suspen- 
sive appeal  from  such  order  to  bond  to  test  the 
correctness  of  the  district  judge's  ruling  on  the 
character  and  results  of  the  act  enjoined,  by 
<:a]ling  into  exercise  in  his  behalf  the  super- 
visory powers  of  the  supreme  court  under  an 
application  tor  a  mandamus  to  the  judge  to 
grant  the  appeal  asl^ed  for.     The  position  of 

1  Rehearing  denied  February  21,  1898. 


the  parties  and  the  scope  of  the  Issues  present- 
ed t»  the  court  for  decision  under  such  circum- 
stances are  discussed  in  Puckette  v.  Judge,  2 
South.  801,  39  La.  Ann.  901;  State  ex  rel.  Vio- 
iett  V.  Judge  of  avil  Dist.  Court,  14  South.  423, 
46  La.  Ann.  81,  S2;  State  ex  rel.  Lehman  y. 
Judge  of  Civa  Dist  Court,  15  South.  283,  46 
La.  Ann*.  163  et  seq. 

2.  For  the  purposes  of  a  decision  as  to  wheth- 
er the  act  prohibited  was  one  such  as  would 
work  plaintiff  an  irreparable  injury,  the  allega- 
tions of  the  petition  for  injunction  are  to  be  tak- 
en as  true,  with  the  limitation  that  this  extends 
to  and  coTers  only  allegations  well  pleaded,  not 
to  conclusions  of  law,  nor  matters  of  mere  evi- 
dence pleaded  therein.  An  allegation  that  the 
act  restrained,  if  permitted,  would  occasion  ir- 
reparable injury,  is  a  mere  inference  and  de- 
duction from  the  acts  and  facts  charged,  the 
verity  and  soundness  of  which  the  supreme 
court  can  review.  Crescent  City  Livestock 
Landing  &  Slaughter-House  Co.  v.  Police  Jury, 
32  La.  Ann.  1194-1196.  The  issue  presented 
to  the  court  (though  in  a  different  form)  is  sub- 
stantially the  same  as  that  which  it  would  have 
to  pass  on  had  the  suspensive  appeal  asked  for 
been  granted,  and  had  the  appellee  moved  to 
dismiss  the  appeal  on  the  face  of  the  papers  on 
the  ground  that  it  should  not  have  been  grant- 
ed, as  it  was  from  an  interlocutory  decree  work- 
ing no  irreparable  injury.  Villavaso  v.  Bar- 
thet,  38  La.  Ann.  417. 

(Syllabus  by  the  Court) 

Application  for  writ  of  mandamus  by  the 
state,  on  the  relation  of  the  Capital  City  Oil- 
Mills  Company,  against  F.  A.  Monroe,  Judge, 
and  others.    Refused. 

Relator  avers  that  In  October,  1897,  It  in- 
stituted a  suit  Id  the  civil  district  court  for 
the  parish  of  Orleans,  in  which  it  represented 
that  it  was  engaged  in  the  purchase  of  cot- 
ton seed  and  the  manufacture  of  same  Into 
oil,  cake,  and  other  products,  and  had  been 
so  engaged  for  many  years;  that  it  had 
found  it  to  be  to  the  mutual  interest  of  them- 
selves and  of  the  planters  producing  cotton 
seed  and  designing  to  sell  the  same  to  them 
that  relator  should  furnish  at  their  own  cost 
and  expense  cotton-seed  sacks  to  such  plant- 
ers as  were  disposed  to  sell  their  cotton  seed 
to  relator,  and  that  in  the  course  of  said 
business  it  had  sent  out  a  very  large  number 
of  sacks  through  the  country  adjacent  to  the 
Mississippi  river  and  Its  tributaries  In  the 
states  of  Louisiana  and  Mississippi,  which 
were  distributed  to  planters,  and  delivered  to 
them  with  the  express  understanding  that 
they  were  to  be  used  in  shipping  seed  to  re- 
lator only,  or  to  be  returned  to  it  empty  at 
the  end  of  the  season;  that  the  said  course  of 
business  had  been  adopted  by  itself  and  oth- 
er persons  and  corporations  engaged  In  the 
purchase  of  cotton  seed  and  the  manufacture 
thereof  Into  products  for  several  years,  and 
was  practically  universally  pursued  through- 
out tbe  districts  aforesaid;  that  Boland  S. 
Leathers,  the  master  of  the  steamboat 
Natchez,  had  for  several  years  past  been  en- 
gaged, as  master  and  owner  or  part  owner  of 
steamboats,  in  the  business  of  a  common  carri- 
er on  the  Mississippi  and  its  tributaries,  and  In 
the  pursuit  of  such  business  had  been  fully  In- 
formed of  the  course  of  business  pursued  by  re- 
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later  and  otiien  as  described,  and  with  the  un- 
derstandings and  agreements  between  relator 
and  the  planters,  and  that  he,  In  the  course  of 
his  business  as  a  carrier,  had  repeatedly  himself 
delivered  sacks  to  planters  for  owners  of  oil 
mills,  and  was  fully  informed  as  to  the  manner 
in  which  the  cotton-seed  business  was  conduct- 
ed; that  said  Leathers,  with  full  knowledge 
of  the  said  course  of  business,  and  of  relat* 
or's  ownership  of  the  cotton-seed  sacks  so 
delivered  by  it  to  the  planters  with  whom  it 
did  business,  and  which  sacks  were  identified 
by  the  name  and  brand  of  relator  thereon, 
and  well  knowing  that  said  sacks  were  deliv- 
ered to  said  planters  by  relator  solely  for 
the  limited  purpose  of  being  filled  with  seed 
to  be  sold  to  relator  at  market  price,  or  oth- 
erwise to  be  returned  to  It  empty,  neverthe- 
less purchased  seed  in  sacks  so  belonging  to 
relator,  so  purchasing  said  seed  for  his  own 
account,  or  for  that  of  a  cotton-seed  mill 
leased  and  conducted  by  him  either  alone  or 
in  association  with  others  under  the  name 
of  the  "Boss  Oil  Mills,"  and  that  said  Leathers 
had  taken  possession  of  a  large  number  of 
sacks  bearing  relator's  mark,  and  to  it  be- 
longing, and  held  the  ««me  in  his  possession, 
and  in  that  of  the  Boss  Oil  MiUs,  in  the  city 
of  NewOrleans;  that  relator  had  suffered  dam- 
ages through  the  conduct  of  said  Leathers 
in  the  sum  of  $500,  being  the  value  of  the 
use  of  said  sacks  during  the  time  that  they 
had  been  in  the  possession  of  said  Leathers 
and  of  said  Boss  Oil  Mills,  being  a  fair  and 
reasonable  compensation  for  the  rental  and  use 
of  said  sacks,  and  for  thedeterlOTation  of  their 
value,  and  for  the  other  damages  set  forth  in 
its  petition;  that  relator's  trade  and  business 
which  had  been  established  by  it  through 
years  of  effort  and  careful  attention  would 
be  diverted,  and  relator  irreparably  injured, 
unless  said  Leathers  and  said  Boss  Oil  Mills 
should  be  enjoined,  as  by  relator  prayed  for, 
from  thereafter  taking  possession  of  any 
sacks  belonging  to  relator,  and  Identified  by 
its  mark  and  brand;  that  in  and  by  sajd 
petition  relator  prayed,  among  other  things, 
that  upon  its  giving  bond  in  an  amount  to  be 
fixed  by  the  court  a  writ  of  injunction  should 
issue  against  said  Leathers  and  said  Boss 
Oil  Mills,  their  agents,  clerks,  employes,  as- 
sistants, and  officers,  enjoining  and  restrain- 
ing them,  and  each  of  them,  from  taking 
possession  of  any  bags  upon  the  banks  of  the 
Mississippi  river  or  its  tributaries  in  the  states 
of  Louisiana  or  Mississippi  belonging  to  re- 
lator, and  identified  by  its  mark  and  brand, 
which  said  mark  and  brand  were  alleged  to 
be  in  the  words  and  letters  following,  to  wit, 
"C.  C.  C.  M.  C.  Baton  Rouge,"  and  that  hi 
and  by  the  prayer  of  said  petition  relator  fur- 
ther prayed  for  citation  of  said  Leathers  and 
of  said  Boss  Oil  Mills,  and  for  judgment  per- 
petuating said  injunction,  and  for  other  re- 
lief as  in  said  petition  contained;  that  said 
petition  was  duly  verified  by  affidavit  ac- 
cording to  law,  and  that  upon  the  same  an 


order  was  duly  entered  ordering  an  injimo- 
tion  to  issue  in  the  premises  as  by  relator 
prayed  for;  that  said  injunction  duly  Is- 
sued, and  was  duly  served  upon  defendants; 
that  defendant  Leathers  subsequently  applied 
to  Hon.  Frank  A.  Monroe,  judge  of  the  civil 
district  court,  to  whom  said  case  had  been 
allotted,  according  to  law,  for  the  dissolution 
of  said  Injunction  upcm  bond;  that  said 
judge,  upon  said  application,  rendered  an  ex 
parte  order  allowing  said  Leathers  to  bond 
said  injunction.  Relator  avers  that  all  said 
facts  would  appear  by  the  record  In  said 
suit,  which  it  declares  it  makes  part  of  Its 
application,  and  avers  would  be  presented  at 
the  hearing  of  the  same.  Relator  avers  that 
It  did  seasonably  thereafter  apply  to  the 
civil  district  court  for  a  suspensive  appeal 
from  said  order,  but  that  the  Honorable 
Frank  A.  Monroe,  to  whom  said  application 
for  an  appeal  was  made,  had  wrongfully  re- 
fused and  declined  to  render  an  order  of  ap- 
peal in  the  premises,  as  would  appear  from 
the  petition  for  an  appeal  duly  filed  in  the 
cause,  with  the  refusal  of  the  judge  to  grant 
the  same  indorsed  upon  the  said  petition  in 
writing;  that  In  applying  for  said  appeal 
relator  requested  the  judge  to  fix  the  amount 
of  said  bond  therefor,  as  he  was  required  by 
law  to  do,  and  also  to  fix  the  return  day  for 
the  same;  and  that  relator  was,  and  is  stUl, 
ready  to  give  such  bond  as  may  be  fixed  in 
the  premises.  Relator  avers  that  It  appears 
from  the  face  of  the  papers  that  the  dam- 
ages accruing  from  the  dlssolutl<Mi  of  said 
Injunction  will  be  Irreparable;  that  in  addi- 
tion to  the  pecuniary  damages,  which  (as 
would  appear  from  affidavit  of  record)  will 
largely  exceed  |2,000,  tiie  damages  to  accrue 
from  the  failure  to  dissolve  said  Injunction 
will  be  the  entire  breaking  up  of  relator's 
business  through  the  wrongful  appropriation 
of  its  property  by  defendants,  and  that  the 
amount  of  the  injury  to  be  suffered  by  relator 
through  such  wrongful  appropriation  of  its 
property  cannot  be  estimated  in  dollars  and 
cents;  and  no  adequate  relief  exists  save 
and  except  the  said  writ  of  injunction.  The 
premises  considered,  relator  prays  that  an 
alternative  writ  of  mandamus  issue,  com- 
manding said  Frank  A.  Monroe,  judge  of 
division  C  of  the  civil  district  court,  to  ren- 
der an  order  upon  the  application  of  relator, 
granting  relator  a  suspensive  appeal  from 
the  order  allowing  Boland  S.  Leathers  to 
bond  said  Injunction,  and  requiring  him  to 
fix  the  amount  of  bond  for  said  appeal,  and 
a  return  day  for  the  same;  that  after  due 
proceedings  said  alternative  writ  be  made 
absolute  and  perpetual.  The  district  judge, 
for  answer,  averred  that  "in  his  best  judg- 
ment it  appeared  upon  the  face  of  the  pa- 
pers that  the  damage  to  the  relator  which 
might  result  from  the  dissolution  of  the  In- 
junction on  bond,  as  set  forth  In  relator's 
petition,  could  not,  in  the  nature  of  things, 
be  irreparable,    but  sounds  in  dollars  and 
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cents,  and  hence,  onder  the  jnrlsprudence  as 
established    by   the   supreme   court,   a  sus- 
•  pensive  appeal  does  not  lie  from  the  order 
dissolving  said  injunction  on  bond." 

Farrar,  Jonas,  Kruttschnitt  &  Gurley,  for 
relator.  F.  A.  Monroe»  pro  se.  Gteorge  W. 
Flynn,  for  respondents  B.  S.  Leathers  and 
Boss  Oil  Mills. 

NICHOLLS,  C  J.  (after  stating  the  facts). 
On  the  15th  of  October,  1897,  the  Boss  OU 
Mills  and  Boland  S.  Leathers  were,  upon  the 
petition  of  the  Capital  City  Oil-Mills  Com- 
pany, a  Louisiana  corporation,  doing  busi- 
ness therein,  and  having  its  domicile  in  the 
city  of  Baton  Rouge,  ''enjoined,  restrained, 
and  prohibited  from  taking  possession  of  any 
bags  on  the  banks  of  the  Mississippi  river  or 
its  tributaries  in  the  states  of  Louisiana  or 
Mississippi,  belonging  to  petitioner,  and  iden- 
tified by  its  mark  and  brand,  viz.  *C.  C.  C.  M, 
C.  Baton  Rouge,'  and  to  remain  enjoined, 
restrained,  and  prohibited  until  further  or- 
ders of  the  civil  district  court"  On  the 
18th  of  the  month  Boland  S.  Leathers,  one 
of  the  defendants  in  injunction,  applied  for 
and  obtained  an  order  from  the  court  dis- 
solving the  writ  of  injunction  upon  his  fur- 
nishing bond  and  security.  The  order  was 
granted  upon  the  averment  that  the  writs 
of  injunction  worked  an  irreparable  injury 
to  defendants.  On  the  28th  of  October  re- 
lator applied  for  a  suspensive  appeal  to  the 
supreme  court  from  the  order  to  bond,  al- 
leging that  it  was  an  interlocutory  order, 
which  caused  it  irreparable  and  pecuniary 
damages  exceeding  $2,000.  The  district 
judge  refused  to  grant  the  appeal,  assigning 
in  writing  as  his  reason  that  the  injunction 
was  dissolved,  as  he  believed  from  the  facts 
disclosed  upon  the  face  of  the  papers,  that 
the  dissolution  would  not  work  the  plaintiff 
(relator  herein)  irreparable  injury;  that  he 
was  of  the  opinion  that  a  suspensive  appeal 
ought  not  to  be  granted  from  the  order. 
Plaintiff  in  the  suit  then  applied  to  the  su- 
preme court  as  relator  for  a  mandate  di- 
recting the  district  judge  to  grant  the  sus- 
pensive apppeal,  which  he  had  refused. 
Both  the  order  granting  the  injunction  and 
that  authorizing  its  bonding  were  ex  parte. 
If  the  act  prohibited  by  an  injunction  be  not 
such  as  might  work  an  irreparable  injury  to 
the  party  at  whose  instance  the  injunction 
issued,  the  court  is  authorized,  at  its  discre- 
tion, to  dissolve  the  same  on  bond  to  be  fur- 
nished by  the  party  enjoined.  Article  307 
of  the  Code  of  Practice  conveys  that  power 
In  unambiguous  terms.  In  equally  unam- 
biguous language  a  right  of  appeal  is  grant- 
ed by  law  (Code  Prac.  art  566)  'from  all 
interlocutory  judgments  when  such  judg- 
ment may  cause  the  party  legally  aggrieved 
thereby  an  Irreparable  injury."  The  whole 
issue  before  us  on  this  application  is  wheth- 
er or  not  the  conclusions  of  the  district  judge 
that  the  act  prohibited  by  the  injunction 


which  Issued  in  this  case  was  not  of  a  char- 
acter to  work  an  irreparable  injury  to  the 
plaintiff  at  whose  instance  it  was  issued,  and 
therefore  was  subject  to  be  dissolved  on 
bond,  were  well  founded  or  not  If  they 
were,  then  his  action  In  ordering  the  bonding 
of  the  injunction  and  in  refusing  to  grant  a 
suspensive  appeal  therefrom  must  stand  as 
against  relator's  application.  While  the 
right  of  the  district  judge  to  order  the  disso- 
lution of  an  injunction  which  he  has  issued 
is  conditioned  upon  the  fact  that  "the  act 
prohibited  by  the  injunction  is  not  such  as 
may  work  an  irreparable  injury  to  the  plain- 
tiff," the  right  of  the  plaintiff  in  injunction, 
whose  injunction  has  been  bonded  to  appeal 
suspensively  from  the  order  granting  the  dis- 
solution, is  conditioned  upon  the  opposite 
fact  that  the  act  prohibited  should  be  such  as 
might  work  him  an  irreparable  injury,  and 
therefore  one  such  as  the  court  could  not  le- 
gally dissolve  on  bond  after  the  injunction 
had  been  granted.  The  right  is  only  an  ab- 
solute right  when  that  condition  of  things 
really  exists.  The  district  court  is  neces- 
sarily caUed  upon  to  decide  primarily  both 
upon  the  right  of  the  defendant  to  have  the 
injunction  bonded,  and  that  of  the  plaintiff 
in  injunction,  after'  the  injunction  should 
have  been  ordered  to  be  disserved  on  bond, 
to  be  granted  a  suspensive  appeal  from  such 
order.  A  refusal  to  grant  the  suspensive 
api>eal  would  be  the  logical  outcome  of  an 
order  to  bond,  for  the  latter  order  would 
necessarily  have  had  to  be  based  upon  con- 
clusions irreconcilable  with  a  right  to  the 
appeal  asked. 

In  view  of  the  fact  that  the  right  to  a  sus- 
pensive appeal  would  be  absolute  if  plain- 
tiff in  injunction  was  corrept  in  respect  to 
the  consequences  of  a  continuance  of  the 
acts  prohibited,  the  jurisprudence  of  the 
state  has  recognized  his  right  to  test  the  cor- 
rectness of  the  judge's  ruling  on  the  char- 
acter and  results  of  the  act  enjoined  by 
calling  into  exercise  in  his  behalf  our  super- 
visory powers  under  an  application  for  a 
mandamus  to  the  judge  to  grant  the  appeal 
asked  for  when  refused.  The  position  of 
parties  situated  as  are  those  before  the  court, 
and  the  scope  of  the  issues  presented  to  the 
court  for  its  decision,  have  been  fully  dis- 
cussed in  Puckette  v.  Judge,  39  La.  Ann. 
901,  2  South.  -801;  in  State  ex  rel.  Violett  v. 
Judge  of  Civil  Dlst  Court,'  46  La.  Ann.  81, 
82,  14  South.  423;  ^nd  State  ex  rel.  Lehman 
V.  Judge  of  Civil  Dist  Court,  46  La.  Ann. 
163  et  seq.,  15  South.  283.  In  State  ex  rel. 
Violett  V.  Judge  of  Civil  Dist  Court,  follow- 
ing out  closely  the  views  of  the  court  in 
the  case  of  Puckette  v.  Judge,  we  said:  •*The 
question  is  whether  the  judge  was  war- 
ranted and  justified  in  his  refusal.  On  such 
an  inquiry  this  court  has  necessarily  to  de- 
termine whether  the  judge's  discretion, 
which  only  extends  legally  to  cases  where- 
in the  dissolution  of  the  Injunction  would 
not  work  irreparable  ^g'^f/edtgy^iPjegfc 
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has  been  legally  applied  or  not.  If  we  find 
.  it  has  not»  we  grant  relief;  otherwise  re- 
lator takes  nothing  by  his  application  to  us. 
As  has  been  said  several  times  by  this  court, 
each  case  must  stand  or  fall  upon  its  own 
special  state  of  facts.  White  v.  Gazenave, 
14  La.  Ann.  57;  Blanc  y.  Murray,  36  La.  Ann. 
167.  For  the  purpose  of  our  decision  we 
take  as  true  the  allegations  of  fact  contained 
in  the  petition  for  injunction  confining  our- 
selves  to  the  restricted  Issue  on  the  plead- 
ings as  to  the  correctness  vel  non  of  the 
judge's  action  In  the  matter  of  the  refusal 
of  the  appeal,  which  carries  with  It  the  de- 
termination of  the  question  whether  the 
bonding  of  the  particular  case  would  or 
would  not  work  irreparable  injury  to  the 
plaintiff.  If  we  could,  under  any  circum- 
stances, extend  our  inquiries  touching  the 
injunction  proper,  the  matters  which  we 
could  consider  would  have  to  be  very  ex- 
ceptional and  radical  in  character.  The 
whole  subject  has  been  very  fully  discussed 
in  Puckette  v.  Judge,  S9  La.  Ann.  901,  2 
South.  801,  where  a  mandamus  was  asked 
by  plaintiff  in  injunction  to  compel  the  de- 
fendant Judge  to  grant  a  suspensive  appeal 
from  an  order  dissolving  a  preliminary  In- 
junction.'* We  quoted  from  a  portion  of  the 
decision  in  that  case,  in  which  the  court 
said  that  in  the  inquiry  before  us  the  allega- 
tions of  plaintiff's  petition  were  taken  for 
true  so  far  as  the  facts  therein  set  forth 
are  concerned;  that  by  this  was  not  meant 
that  the  court  was  to  be  concluded  by  mere 
allegations  in  the  petition  that  the  acts  re- 
strained will  occasion  irreparable  injury; 
that  such  allegations  were  mere  inferences 
and  deductions  from  the  acts  and  facts  char- 
ged, the  verity  and  soundness  of  which  the 
court  could  review  (citing  Crescent  City 
Live-stock,  Landing  &  Slaughter-House  Co. 
V.  Police  Jury,  82  La.  Ann.  1194-1196);  that 
it  had  to  examine  the  facts  charged,  and 
the  nature  and  character  of  the  injury  which 
might  be  Inflicted  by  the  acts  complained  of, 
and  thus  determine  whether  such  injury 
might  be  irreparable  or  not;  that  It  was  dif- 
ficult to  lay  down  any  precise  rule  as  to 
what  gives  an  injury  the  quality  of  being 
irreparable,  but  that  the  general  principle 
was  that  an  injury  the  damage  from  which 
is  merely  in  the  nature  of  pecuniary  loss, 
and  could  be  fairly  and  fully  repaired  by 
compensation  in  money,  is  a  reparable  In- 
Jury,  for  which  a  bond  of  sufficient  amount, 
and  properly  secured,  would  afford  all 
adequate  relief  (citing  Crescent  City  Live- 
stock, Landing  &  Slaughter-House  Co.  v.  Po- 
lice Jury,  32  La.  Ann.  1194).  The  statement 
that  the  allegations  of  the  petition  for  in- 
junction are  to  be  taken  as  t^ue  for  the  pur- 
pose of  a  decision  as  to  whether  the  pro- 
hibited act  was  one  such  as  would  work 
plaintiff  in  injunction  irreparable  injury 
must  be  taken  with  the  limitation  attached 
to  the  rule  announced,  which  is  that  it  ex- 
tends to  ^d  covers  only  allegations  well 


pleaded,  not  to  c<Hiclu8ions  of  law  no 
ters  of  mere  evidence  pleaded  in  the  peti- 
tion (Fertilizing  Co.  ▼.  Wolf,  48  La.  Ann. . 
631, 19  South.  558),  nor  surplusage.    We  have 
in  the  case  at  bar  "examined  the  facts  char- 
ged and  the  nature  and  character  of  the  in- 
Jury  which  might  be  Inflicted  by  the  acts 
complained  of,"  which  it  is  our  doty  to  do, 
as  recognized  in  the  decisions  cited  and  State 
V.  Judge  of  Fifth  Circuit  Court  of  Appeals, 
45  La.  Ann.  887,  888,  13  South.  2,  and  YiUa- 
vaso  V.  Barthet,  88  La.  Ann.  417,  and  have 
reached  the  conclusion  that  the  district  judge 
did  not  err  in  refusing  relator  a  suspensive 
appeal     Had   he  granted  the  appeal,  and 
had  the  appellees,  on  Its  reaching  this  court, 
prayed  for  Us  dismissal  on  the  face  of  the 
papers,  upon  the  ground  that  It  should  not 
have  been  grajited.  Inasmuch  as  it  was  from 
an  interlocutory  decree  working  no  irrepara- 
ble injury,  we  should  have  been  forced  to 
have  sustained  the  motion.   The  Issue  pres- 
ently before  us  is  substantially  the  same  as 
would  have  been  presented  to  us  under  these 
hypothetical  conditions,  though  presented  in 
a  different  form.    Villavaso  v.   Barthet,  38 
La.  Ann.  417.    In  Southern  Cotton-Oil  Co.  ▼. 
Leathers,  50  La.   Ann.    134,  23  South.   201« 
and  Union  Oil  Co.  v.  Same,  50  La.  Ann.  390, 
23  South.  1013  (decided  this  day),  in  which 
the  pleadings  differ  in  no  material  respect 
from  those  in  the  present  case,  and  in  which 
the  judges  of  the  civil  district  court  granted 
suspensive  appeals  to  the  plaintiffs  in  In- 
junction   from    their    orders    allowing    the 
bonding  of  the  injunction,  this  court,  on  mo- 
tion of  the  appellees,  dismissed  the  appeals 
as  having  been  improvidently  granted.    The 
conclusions  reached  In  those  cases  control 
the  one  at  bar.     We  note  the  objection  made 
by  the  relator  that  defendant  in  injunction, 
in  his  application  to  bond,  suggested  to  the 
court  that  a  continuance  of  the  injunction 
would  work  to  him  an  irreparable  injary« 
instead  of  declaring  that  the  act  prohibited 
by  the  injunction  was  not  such  as  misht 
work  an  irreparable  injury  to  the  plaintiff; 
but  we  do  not  think  that  fact  makes  any 
material   difference   in   the   situation.     Tbe 
district  judge  has  ordered  to  be  bonded  an 
injunction  which  he  had  granted  ex  parte, 
for  the  reason,  specially  assigned  by  t&lm, 
that  it  would  not  work  plaintiff  an  irrepara- 
ble injury,  and,  baaing  himself  on  that  con- 
clusion, he  has  refused  to  grant  a  suspensive 
appeal  from  this  refusal.     It  is  the  correct- 
ness of  that  conclusion  with  which  we  liave 
to  deal.    We  are  not  called  on  to  express 
any  opinion  as  to  whether  the  Injunction 
which  issued  in  this  case  should  have  been 
granted  or  not,  to  say  whether  relator  would 
have  been  entitled  to  recover  damages   for 
the  acts  complained  of  or  not,  or,  if  so  «&- 
titled,  what  those  damages  would  be.     ^We 
go  no  further  than  to  say  that,   granting 
that  the  injunction  was  properly  issued,  and 
that  damages  were  legally  demandable,  tk^» 
damage  or  injury  would  not  be  an  lrrepar»- 
Digitized  by  VjUUV  LV^ 
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ble  Injury.  King  y.  Harper,  83  La.  Ann. 
496.  We  are  of  the  opinion  that  we  cannot 
afford  relator  the  relief  he  asks.  For  the 
reasons  assigned,  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  orders  hereto- 
fore granted  herein  are  set  aside,  and  it  Is 
now  ordered  that  relator's  application  for  a 
writ  of  mandamus  be,  and  the  same  is,  re- 
fused. 

MILLER.  J.,  dissents. 


(117  Ala.  681) 

PHOENIX  ASSTTR.  CO.  OF  LONDON  v.  FIRE 

BBPARTMEXT  OF  CITY   OF 

MONTGOMERY.! 

(Supreme  Court  of  Alabama.     May  14,  189S.) 

Statutes— Am BNDMBNT  —  CoNaTiTUTioNAL  Law- 
Taxation— Public  PuRp<isE8— Equality 
— LicBNSB  Tax— Validity. 

1.  Pamph.  Acta  1871-72,  p.  390.  providing 
that  Pamph.  Acts  1869-70,  p.  288,  requiring 
insuranuce  companies  to  pay  an  annnal  fee  to  the 
Mobile  fire  department,  shall  be  extended  to  the 
fire  department  of  Montgomery,  does  not  vio- 
late Const.  1868,  art.  4,  §  2,  requiring  amend- 
ments to  laws  to  contain  ^e  entire  act  revised. 

2.  Const.  1868,  art.  4,  §  2,  forbidding  the  re- 
vision of  laws  by  reference  to  the  title,  and  re- 
quiring so  much  of  the  act  as  is  amended  to  be 
set  forth  in  the  amending  act,  does  not  apply  to 
legislation  existing  at  its  adoption. 

3.  Pamph.  Acts  1869-70,  p.  288»  Pamph.  Acts 
1871-72,  p.  390.  and  Pamph.  Acts  1872-73,  p. 
262,  requiring  insurance  companies  to  pay  an 
annual  fee  to  the  fire  department  of  Montgom- 
ery, to  enable  it  to  reward  superior  skill  and  ex- 
ertion in  its  members,  and  provide  for  sick  and 
disabled  members  or  their  families,  is  not  un- 
constitutional as  imposing  a  tax  for  private  pur- 
poses, even  though  the  fire  department  be  the 
direct  recipient  of  it. 

4.  Nor  .are  said  acts  unconstitutional  for  want 
of  equality  of  the  tax  imposed. 

5.  A  tax  on  a  business  is  not  rendered  invalid 
by  the  fact  that  it  is  onerous  as  compared  with 
the  taxation  of  other  businesses. 

Appeal  from  circuit  cowt,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  the  fire  department  of  the  city 
of  Montgomery  against  the  Phoenix  Assur- 
ance Company  of  London.  There  was  a 
judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

This  action  was  brought  by  the  appellee, 
which  was  averred  to  be  composed  of  the  sev- 
eral fire  companies  of  the  city  of  Montgomery, 
to  recover  of  the  defendant  the  penalty  of 
$1,000  for  having,  without  paying  to  the 
plaintiff  the  sum  of  $200,  opened  an  office 
in  the  city  of  Montgomery,  and  transacted 
business  pertaining  to  insurance  companies. 
In  the  complaint,  the  plaintiff  claims  of  the 
defendant  the  sum  of  $1,000,  because,  as 
averred  therein,  "during  the  year  commen- 
cing, to  wit,  August  1,  1895,  and  ending,  to 
wit,  August  1,  1896,  the  defendant,  being  an 
insurance  company,  did  take  or  receive  pre- 
miums, within  the  county  of  Montgomery 
and  state  of  Alabama,  against  fire  risks,  or 

1  Rehearing  denied  June  15,  1898. 


did,  during  said  time,  open  an  office  for  the 
business  of  insurance  against  fire,  in  the  city 
of  Montgomery  aforesaid,  without  having 
first  paid  into  the  fire  department  of  the  city 
of  Montgomery  the  $um  of  two  hundred  dol- 
lars for  said  year,  as  said  defendant  was— 
by  the  provisions  of  the  fourth  section  of  an 
act  of  the  general  assembly  of  Alabama  ap- 
proved March  1,  1870,  entitled  'An  act  to 
raise  a  fund  for  the  benefit  of  the  fire  com- 
panies in  the  city  of  Mobile,'  and  an  act  of 
the  general  assembly  of  Alabama  approved 
February  26,  1872,  and  entitled  'An  act  to  ex- 
tend to  the  fire  companies  of  the  city  of  Mont- 
gomery, the  beniefit  of  the  provision  of  an  act 
to  raise  a  fund  for  the  benefit  of  the  fire 
companies  in  the  city  of  Mobile,'  which  last- 
named  act  was  approved  March  1,  1870,  and 
also  an  act  of  the  general  assembly  of  Ala- 
bama approved  February  28,  1873,  entitled 
*An  fid  to  declare,  the  meaning  of  an  act  to 
extend  to  the  fire  companies  of  the  city  of 
Montgomery,  the  benefit  of  the  provisions 
of  an  act  to  raise  a  fund  for  the  benefit  of  the 
fire  companies  in  the  city  of  Mobile,'  which 
said  last-named  act  was  approved  February 
26,  1872— required  to  do.  The  complaint  then 
avers  that  the  defendant,  being  an  insurance 
company,  and  doing  business,  as  alleged, 
without  having  paid  the  sum  of  $200,  had 
violated  the  provisions  of  the  statutes  in  such 
cases  made  and  provided,  and  had  forfeited 
to  the  plaintiff  the  sum  of  $1,000,  wherefore 
it  instituted  suit.  To  this  complaint  the 
defendant  demurred,  upon  the  following 
grounds:  "(1)  That  said  act  of  February  26. 
1872,  Is  void,  in  this:  That  it  purports  to 
amend  an  act  of  the  legislature  approved 
March  1,  1870,  and  does  not  contain  the  act 
or  section  or  sections  amended,  in  compliance 
with  Const.  Ala.  1868,  art.  4,  f  2,  wherefore 
the  defendant  prays  Judgment.  (2)  That 
plaintiff  has  no  cause  of  action,  for  that  said 
act  approved  February  28,  1873,  is  void,  in 
this:  That  said  act  purports  to  amend  or  re- 
vise the  act  approved  February  26,  1872,  and 
act  of  March  1,  1870,  and  does  not  contain 
the  act  or  section  or  sections  as  amended, 
in  compliance  with  Const.  Ala.  1868,  art  4, 
f  2.  (3)  That  said  acta  approved  February 
26,  1872,  and  February  28, 1873,  under  which 
plaintiffs  claim  recovery,  are  void,  in  this: 
That  they  attempt  to  revise  or  amend  an  act 
approved  March  1,  1870,  but  do  not  contain 
the  act  or  section  amended  or  revised,  as 
required  by  the  constitution  of  1868.  i4)  That 
said  act  of  1870  is  void,  in  this:  That  it  is  in 
conflict  with  the  constitution  and  laws  of 
Alabama,  viz.:  (5)  That  said  act  requires  a 
private  corporation,  defendant,  to  pay  to  an- 
other private  corporation  an  annual  tax  of 
$200.  (6)  That  said  act  requires  a  private 
corporation  (defendant)  to  pay  to  a  pri- 
vate organization  (plaintiff)  $200  annually,  tx> 
be  used  *to  reward  the  superior  skill  and  ex- 
ertion of  the  members  [of  plaintiff],  to  pro- 
vide for  those  who  may  become  sick  or  dis- 
abled, as  firemen,  or  their  families,  and  th^ 
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constitution  requires  such  specific  annual 
tax  as  may  be  levied  bj  tbe  legislature  sbaU 
be  used  exclusively  for  the  maintenance  of 
public  schools.  Const  1868,  art  11,  f  13. 
(7)  That  said  act  requires  payment  of  said 
tax  from  any  company  doing  business  in  the 
county  of  Mobile,  although  they  have  no  of- 
fice and  do  no  business  in  the  city  of  Mobile.*' 
This  demurrer  was  overruled,  and  the  de- 
fendant thereupon  interposed  eight  pleas. 
The  first  plea  was  the  general  issue,  and  the 
second  plea,  after  averring  that  the  plaintiff 
sought  to  recover  $1,000  claimed  and  payable 
by  reason  of  the  act  approved  February  26, 
1872,  which  sought  to  extend  to  the  fire  com- 
panies of  the  city  of  Montgomery  the  benefit 
of  the  provisions  of  "An  act  to  raise  a  fund 
for  the  benefit  of  the  fire  companies  in  the 
city  of  Mobile,"  approved  March  1,  1870,  set 
out  said  act  in  full,  and  then  averred  that 
said  act  was  void  and  unconstitutional.  In 
that  it  attempts  to  revise  or  amend  the  act 
approved  March  1,  1870,  and  does  not  con- 
tain the  entire  act  or  the  section  or  sections 
thereof  revised  or  amended,  which  was  in 
violation  of  section  2  of  article  4  of  the  con- 
stitution of  1868.  The  third  plea  sets  out  at 
length  the  three  acts  under  which  the  claim 
of  the  plaintiff  is  founded,  which  were  ap- 
proved, respectively,  on  March  1,  1870,  Feb- 
ruary 26,  1872,  and  February  28,  1873,  and 
then  avers  that  said  act  of  February  26, 
1872,  attempting  to  amend  or  revise  the  act 
for  the  benefit  of  the  fire  companies  of  the 
city  of  Mobile,  and  extending  the  provisions 
thereof  to  the  fire  companies  of  the  city  of 
Montgomery,  was  void,  in  that  it  did  not  con- 
tain the  entire  act  revised  or  the  section  or 
sections  amended.  Each  of  these  acts  is  suffi- 
ciently set  forth  in  the  opinion  of  the  court 
The  fourth,  fifth,  sixth,  seventh,  and  eighth 
pleas  were  as  follows:  "(4)  That  said  act  ap- 
proved February  28,  1873,  *to  declare  the 
meaning  of  said  act  approved  February  26, 
1872,  is  void,  in  that  it  amends  or  revises 
said  act  of  February  26,  1872,  but  does  not 
contain  the  entire  act  revised,  or  the  section 
or  sections  amended.  (5)  That  said  act  'for 
the  benefit  of  the  fire  companies  in  the  city 
of  Mobile,'  approved  March  1,  1870,  is  void, 
in  this:  That  said  act  is  contrary  to  Ck)nst 
Ala,  1868,  art  1,  S  25,  by  requiring  defend- 
ant a  private  corporation,  to  annually  pay 
the  plaintiff,  a  private  corporation,  a  tax. 
(6)  That  said  act  *for  the  benefit  of  the  fire 
companies  in  Mobile,'  approved  March  1, 
1870,  is  void,  in  that  it  is  contrary  to  section 
13,  art  11,  Const  Ala,,  viz.:  The  general 
assembly  shall  levy  a  specific  annual  tax  up- 
on insurance  companies  and  insurance  agen- 
cies, which  shall  be  exclusively  devoted  to 
the  maintenance  of  public  schools,'— where- 
as this  act  gives  said  tax  to  a  private  corpo- 
ration, a  fire  company.  (7)  That  said  act  of 
1870,  approved  March  1st  for  the  benefit  of 
the  fire  companies  of  Mobile,  under  which 
plaintiffs  claim  a  recovery  in  this  cause,  was 
repealed  by  the  legislature  of  Alabama  be- 


fore 1894.  (8)  That  plaintiffs  are  private  in- 
dividuals; that  the  thousand  dollars  sued 
for  in  this  cause  is  a  penalty  claimed  of  de- 
fendant for  that  it  did  not  pay  said  plaintiffs 
two  hundred  dollars  as  a  tax  for  doing  busi- 
ness in  the  city  of  Montgomery  for  one  year, 
commencing  August  1,  1895."  To  each  of 
these  several  pleas  the  plaintiff  demurred, 
upon  the  foUowing  grounds:  "(X)  It  clear- 
ly appears  in  and  by  said  plea  that  the  act 
of  the  general  assembly  of  Alabama  approv- 
ed February  26,  1872,  did  not  attempt  to  re- 
vise or  amend  the  said  act  of  March  1,  1870, 
but  merely  extended  or  conferred  the  provi- 
sions of  last-named  act  to  and  upon  the  fire 
companies  of  the  city  of  Montgomery,  and  is 
therefore  not  violative  of  the  provisions  of 
the  constitution  of  1868,  mentioned  in  the 
plea.  (2)  Because  said  act  of  the  legislature 
set  out  in  said  plea  is  not  violative  of  any  of 
the  provisions  of  the  constitution  mentioned 
in  said  plea.  (3)  Because  there  is  by  the  act 
of  the  general  assembly  of  Alabama,  set  out 
in  said  plea,  no  such  amendment  of  the  said 
act  of  the  general  assembly  of  Alabama,  ap- 
proved March  1, 1870,  as  is  prohibited  by  sec- 
tion 2,  art  4,  of  the  constitution  of  Ala- 
bama of  1868."  To  the  fourth  plea  the  plain- 
tiff demurred  upon  the  following  additional 
grounds:  "(1)  Because  said  fourth  plea  fails 
to  set  out  the  acts  of  the  general  assembly 
approved  February  26,  1872,  and  February 
28,  1873,  referred  to  in  said  plea.  (2)  Be- 
cause said  fourth  plea  only  states  a  conclu- 
sion of  law  of  the  pleader,  and  does  not  state 
the  fact  upon  which  conclusion  is  based.  (3) 
Because  said  act  of  February  28,  1873,  does 
not  purport  to  revise  or  amend  any  other 
act,  but  simply  to  declare  the  true  intent  and 
purpose  of  said  act  of  February  26,  1873. 
(4)  Because  said  fourth  plea  falls  to  state 
what  act  it  is  alleged  is  revised  or  amended 
by  said  act  of  February  28,  1873."  To  the 
fifth  plea  the  plaintiff  demurred  upon  the 
following  additional  grounds:  "(1)  Because 
said  fifth  plea  fails  to  set  out  said  act  of 
March  1,  1870.  (2)  Because  said  fifth  plea 
simply  states  a  conclusion  of  law,  without 
setting  out  the  facts  from  which  said  con- 
clusion is  drawn.  (3)  Because  said  plea  does 
not  aver  or  show  that  said  tax  is  not  requir- 
ed to  be  paid  for  the  use  or  benefit  of  a  pub- 
lic purpose.  (4)  Because  said  act  of  the  gen- 
eral assembly  of  Alabama  approved  March 
1,  1870,  does  not  require  the  payment  of  tax 
for  the  benefit  of  any  private  corporation, 
but  for  a  public  purpose.  (5)  Because  of  the 
provisions  of  said  act  approved  March  1, 
1870,  the  money  so*  required  to  be  paid  by 
said  insurance  companies  shall  inure  to  the 
use  and  benefit  of  the  several  fire  companies, 
to  enable  the  fire  department  to  reward  su- 
perior skill  and  exertion  in  the  members^  to 
provide  for  those  who  may  become  sick  or 
disabled  in  the  discharge  of  their  duties  as 
firemen,  or  their  families,— a  public  purpose; 
and  said  act  of  March  1,  1870,  does  not  re- 
quire the  payment  of  said  sum  of  two  hon- 
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dred  dollars  for  the  benefit  of  any  private 
corporation,  but  for  a  public  purpose."  To 
the  sixth  plea  the  plaintiff  demurred  upon 
the  following  additional  grounds:  "(1)  Be- 
cause there  is  nothing  in  section  13,  art  11, 
of  the  constitution  of  Alabama  of  1868  which 
prohibits  the  general  assembly  from  levying 
the  tax  prescribed  in  said  act  of  March  1, 
1870.  (2)  Because  of  the  fact  that  the  consti- 
tution of  Alabama,  1868,  provides  that  the 
general  assembly  shall  levy  a  specific  tax  up- 
on insurance  companies  and  agencies,  to  be 
exclusively  devoted  to  the  maintenance  of 
public  schools,  it  does  not  follow  that  the 
general  assembly  is  prohibited  from  levying 
or  requiring  the  payment  of  the  tax  or  sum 
prescribed  in  the  said  act  of  March  1,  1870." 
To  the  eighth  plea  the  plaintiff  demurred  up- 
on the  following  additional  ground:  "(1)  Be- 
cause the  said  eighth  plea  fails  to  aver  that 
said  tax  is  not  required  to  be  paid  for  a  pub- 
lic purpose."  The  plaintiff's  demurrers  to 
the  second,  third,  fourth,  and  fifth  pleas  were 
sustained.  To  the  seventh  plea  the  plaintiff 
filed  a  replication,  in  which  it  was  averred 
"that  the  act  of  the  general  assembly  of  Ala- 
bama approved  March  1,  1870,  mentioned  in 
said  plea,  has  not  been  repealed,  so  as  to 
affect  plaintiffs'  right  of  action  herein,  for 
that  the  act  repealing  said  act  of  March  1, 
1870,  expressly  provides  'that  the  repeal  of 
said  act  shall  not  apply  to  the  city  of  Mobile, 
and  shall  in  no  manner  affect  its  oi>eration  so 
far  as  it  is  made  applicable  to  the  fire  com- 
panies of  the  city  of  Montgomery,  as  provid- 
ed in  an  act  to  declare  the  meaning  of  an 
act  to  extend  to  the  fire  companies  in  the 
city  of  Montgomery,  the  benefit  of  the  provi- 
sion of  an  act  to  raise  a  fund  for  the  benefit 
of  the  fire  companies  in  the  city  of  Mobile, 
approved  February  26,  1872,  approved  Feb- 
ruary 28, 1873.' "  The  platatiff  filed  a  replica- 
tion to  the  eighth  plea,  and  averred  therein 
that  the  $200  required  by  the  statute  was  for 
a  public  purpose.  Issue  was  then  Joined  on 
the  plea  of  the  general  issue,  and  on  the  rep- 
lication of  the  plaintiff  to  the  seventh  and 
eighth  pleas. 

The  cause  was  tried  upon  an  agreed  state- 
ment of  facts,  in  which  it  was  admitted  that 
the  fire  department  of  the  city  of  Montgom- 
ery was,  at  the  time  of  the  approval  of  the 
three  acts  of  the  general  assembly  upon 
which  the  claim  was  founded,  composed  of 
the  several  fire  companies  of  the  city  of  Mont- 
gomery, which  were  corporations,  as  stated 
in  said  complaint  There  was  then  set  forth 
at  length  the  three  acts  of  the  general  as- 
sembly upon  which  the  plaintiff  bases  its 
claim  for  recovery.  These  acts  were  ajn 
proved,  respectively,  on  March  1,  1870,  Feb- 
ruary 26,  1872,  and  February  28,  1873.  It 
was  further  admitted  in  said  statement  of 
facts  that  the  defendant  the  Phoenix  Assur- 
ance Ck)mpany  of  London,  was  an  insurance 
company,  duly  Incorporated,  and  that  it  had 
since  the  1st  day  of  August  1885,  prior  to 
tbe  institution  of  this  suit,  which  was  on  Au- 


gust 26,  1886,  done  bushiess  as  an  bisurance 
company  in  the  city  of  Montgomery,  and  had 
failed  and  refused  to  pay  to  the  plaintiff  the 
sum  of  $200,  as  Is  required  by  the  acts  of  the 
general  assembly  hereinabove  referred  to. 
There  were  then  set  out  in  the  statement  of 
facts  the  several  acts  incorporating  the  sev- 
eral fire  companies  in  the  city  of  Montgom- 
ery, and  the  constitution  of  the  Montgomery 
fire  department  All  the  evidence  of  the  case 
being  contained  in  the  agreed  statement  of 
facts,  the  court  thereupon,  at  the  request  of 
the  plaintiff,  gave  to  the  jury  the  general  af- 
firmative charge  in  Its  behalf,  and  refused 
to  give  to  the  jury  the  following  charge  re- 
quested by  the  defendant:  "The  court  char- 
ges the  jury  that  if  they  believe  the  evidence 
in  this  case,  the  plaintiff  is  not  entitled  to  re- 
cover." To  the  giving  of  the  charge  request- 
ed b7  the  plaintiff,  and  the  refusal  to  give 
the  charge  aslsed  by  the  defendant,  the  de- 
fendant separately  excepted.  There  were 
verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the 
rulings  of  the  court  upon  the  pleadings,  the 
giving  of  the  general  affirmative  charge  re- 
quested by  the  plaintiff,  and  the  refusal  of 
the  charge  asked  by  the  defendant 

Stallings  &  WiUdnspn,  for  appellant  Lo- 
max  &  Ugon  and  Famham,  Crum  &  Weil,  tor 
appellee. 

BRICKELL,  G.  J.  The  action  in  which  the 
appellees,  averred  to  compose  the  fire  depart- 
ment of  the  city  of  Montgomery,  were  plain- 
tiffs, and  the  appellant  a  foreign  fire  insurance 
company,  was  defendant,  was  brought  to  re- 
cover of  the  appellant  a  penalty  of  $1,000  for 
having,  without  paying  to  the  plaintiffs  the 
sum  of  $200,  opened  an  office  in  the  dty  of 
Montgomery,  received  premiums,  and  taken 
risks  against  losses  by  fire,  in  and  during  the 
year  commencing  the  1st  day  of  August, 
1895,  and  ending  August  1,  189a  The  right 
of  recovery  Is  deduced  from  certain  statutes, 
upon  the  validity  and  construction  of  which 
all  the  questions  presented  for  revision  are 
dependent  The  first  In  order  of  enactment 
is  an  act  approved  March  1,  1870,  entitled 
"An  act  to  raise  a  fund  for  the  benefit  of  the 
fire  companies  In  the  city  •  of  Mobile." 
Pamph.  Acts  1869-70,  p.  288.  The  first  sec- 
tion declares  it  unlawful  for  any  insurance 
company  to  take  any  premium  within  the 
county  of  Mobile  against  fire  or  any  river  or 
marine  risk,  or  to  open  an  office  in  the  city 
of  Mobile,  unless  such  company  first  pay  into 
the  fire  department  association  of  Mobile  the 
sum  of  $200,  and  a  like  sum  annually  there- 
after so  long  as  they  may  continue  to  take  or 
make  insurance  or  open  an  office  for  that 
purpose.  The  second  section  declares  the 
money  so  paid  shall  inure  to  the  use  and  ben- 
efit of  the  several  fire  companies  In  the  city 
of  Mobile,  and  such  as  are  In  the  future  or- 
ganized, "to  enable  the  fire  department  to  re- 
ward superior  skill  and  exertion  In  the  mem- 
bers, to  provide  for  those  who  may  become 
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sick  and  disabled  In  the  discharge  of  their 
duties  as  firemen,  or  their  families."  The 
third  section  declares  that  for  these  purposes 
the  money  may  be  drawn  by  the  fire  depart- 
ment under  such  rules  and  regulations  as  it 
establishes.  The  fourth  section  declares  a 
penalty  of  one  thousand  dollars  against  any 
company  violating  the  provisions  of  the  first 
section,  recoverable  by  suit  In  the  name  of  the 
**irire  Department  Association.**  And  the 
fifth  section  transfers  the  recovery,  after  de- 
ducting expenses,  to  the  same  fund  to  which 
the  tax  is  appropriated,  to  be  applied  to  the 
same  purposes.  With  this  enactment  In 
force,  on  February  26,  1872,  an  act  was  ap- 
proved, entitled  "An  act  to  extend  to  the  fire 
companies  in  the  city  of  Montgomery,  the 
benefit  of  the  provisions  oif  an  act  to  raise  a 
fund  for  the  benefit  of  the  fire  companies  in 
the  city  of  Mobile,  approved  March  1,  1870.'* 
Pamph.  Acts,  1871-72,  p.  390.  The  act  con- 
tains a  single  section,  which  reads:  "That 
the  provisions  of  the  above  mentioned  act  of 
March  1,  1870,  mutatis  mutandis,  be  and  the 
same  are  hereby  extended  and  made  appli- 
cable to  the  fire  companies  in  the  city  of 
Montgomery,  and  the  fire  department  asso- 
ciation of  Montgomery;  and  that,  to  carry 
into  elTect  the  intent  and  purposes  of  this  act, 
the  word  'Montgomery'  must  be  deemed  and 
taken  as  substituted  for  the  word  'Mobile,' 
wherever  the  word  'Mobile*  occurs  in  said  act 
of  March  1,  1870:  provided,  nothing  herein 
contained,  shall  in  any  manner  affect  or  im- 
pair the  force  and  operation  which  said  act 
of  March  1,  1870,  had,  at  and  before  the 
passage  of  this  act,  in  favor  of  the  fire  com- 
panies In  the  city  of  Mobile."  This  was  fol- 
lowed by  an  act  approved  February  28,  1873 
(Pamph.  Acts  1872-73,  p.  262),  which  reads: 
"That  the  true  intent  and  meaning  of  an 
act  approved  February  26,  1872,  entitled  *An 
act  to  extend  to  the  fire  companies  in  the 
city  of  Montgomery,  the  benefit  of  the  provi- 
sions of  an  act  to  raise  a  fund  for  the  benefit 
of  the  fire  companies  in  the  city  of  Mobile,* 
approved  March  1,  1870,  are  hereby  declared 
to  be  that  the  provisions  of  said  act  are  ex- 
tended to  the  fire  department  of  the  city  of 
Montgomery." 

The  legislatfve  Intent  in  the  enactment  of 
the  statutes  Just  referred  to,  relating  to  the 
fire  companies  and  the  fire  department  asso- 
ciation of  the  city  of  Montgomery  (as  the 
same  body  or  organization  is  hidiiTerently 
termed),  cannot  be  misapprehended.  As' 
clearly  expressed  in  the  title  of  the  original 
enactment,  it  was  the  extension  to  the  de- 
partment or  association  6f  the  city  of  Mont- 
gomery of  the  benefit  of  the  provisions  of  the 
act  of  March  1,  1870,  pertaining  to  the  like 
department  of  the  city  of  Mobile.  That  act 
conferred  on  the  fire  department  of  Mobile, 
consisting  of  the  fire  companies  in  existence 
at  the  time  of  its  enactment,  and  such  com- 
panies as  were  subsequently  organized,  the 
right  to  demand  and  receive  from  each  fire 
insurance  company  opening  an  ofllce  in  the 


city  of  Mobile,  or  taking  any  premiums  with- 
in the  county  of  Mobile  against  fire,  or  any 
river  or  marine  risk,  an  annual  contribution 
of  $200.  The  uses  to  which  the  fire  depart- 
ment were  required  to  apply  the  contribu- 
tion were  expressly,  distinctly  declared,  "to 
enable  the  fire  department  to  reward  su- 
perior skill  and  exertion  In  the  members; 
to  provide  for  those  who  may  become  sick 
and  disabled  In  the  discharge  of  their  duties 
as  firemen,  or  their  families."  For  these, 
and  for  no  other  purposes,  was  the  money 
to  be  drawn,  under  such  rules  and  regula- 
tions as  the  department  prescribed.  For  a 
violation  of  any  of  the  provisions  of  the 
act,— for  the  opening  of  an  ofllce  In  the  city 
of  Mobile  by  a  fire  Insurance  company,  or 
the  taking  premiums  within  the  county  of 
Mobile  against  fire,  or  any  river  or  marine 
risk,— a  penalty  of  $1,000  is  inflicted,  recov- 
erable by  suit  In  the  name  of  the  "Fire 
Department  Association";  and  the  penalty, 
when  recovered,  Is  transferred,  after  deduct- 
ing expenses,  to  the  same  fund  to  which  the 
contribution  is  appropriated,  to  be  applied  to 
the  same  purposes.  These  are  the  benefits 
and  rights  which  were  conferred  on  the  fire 
department  of  the  city  of  Mobile,  for  the 
uses  distinctly  declared;  and  these  are  the 
remedies  it  Is  authorized  to  pursue  If  these 
rights  and  privileges  are  not  regarded.  We 
repeat,  the  legislative  intent  in  the  enact- 
ment of  the  original  statute  relating  to  the 
fire  companies  or  department  of  the  city  of 
Montgomery  cannot  be  misapprehended.  It 
is  plainly  and  unambiguously  expressed.  It 
Is  the  extension  to  the  companies  of  all  the 
rights  and  privileges,  of  all  the  duties,  and 
of  all  the  remedies,  which  by  the  act  re- 
ferred to  were  conferred  upon  or  enjoyed  by 
the.  fire  department  of  Mobile.  And  the  ex- 
tension was  accomplished  by  the  reading  of 
the  Mobile  act,  in  Its  application  to  Mont- 
gomery, as  If  the  word  "Montgomery"  oc- 
curred Instead,  wherever  the  word  "Mobile" 
occurred.  This  method  of  expressing  the 
legislative  will  may  not  have  been  formal; 
and  it  may  be  that  It  would  have  been  bet- 
ter If  there  had  not  been  reference  to  the 
act  pertaining  to  Mobile,  and  the  act  had 
In  Itself  declared  the  rights,  benefits,  and 
privileges  It  was  Intended  to  confer.  The 
constitution  existing  at  the  time  of  the  enact- 
ment did  not  forbid  the  reference,  and  It  Is 
not  for  the  courts  to  criticise  legislative 
methods  of  expressing  the  legislative  wilL 
There  was  no  intent  (as  is  clearly  manifest- 
ed by  the  proviso  to  the  original  act,  intro- 
duced from  an  abundance  of  legislative  cau- 
tion) to  ajffect  in  any  respect  or  in  any  degree 
the  Individuality  and  integrity  of  the  act  per- 
taining to  the  city  of  Mobile.  On  the  con- 
trary, the  intent  was  that  It  should  remain 
of  full  force. 

The  argument  directed  ^gainst  the  validity 
of  the  act  assumes  that  it  is  amendatory 
or  revisory,  and  shadows  out,  rather  than 
distinctly  asserts.  pt^^^j^g^)^s}f(o,j^g^^lj 
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Is  necessarily  Its  character  because  of  the 
reference  to  the  Mobile  act  Proceeding  on 
this  assumption,  the  further  proposition  Is 
that  as  the  Mobile  act  is  not  set  out,  nor 
the  section  or  sections  amended,  it  was  of- 
fensive to  the  second  section  of  the  fourth 
article  of  the  constitution  of  1868,  of  force 
at  the  time  of  the  enactment,  which  read: 
"And  no  law  shall  be  revised  or  amended, 
unless  the  new  act  contain  the  entire  act 
revised,  or  the  section  or  sections  so  amend- 
ed/' It  may  be  that  the  legislative  Intent 
could  have  been  effected  by  an  amendment 
of  the  act  pertaining  to  Mobile.  Conceding 
that  to  be  true,  there  was  no  compulsion 
upon  the  legislature  to  prefer  that  mode  of 
expressing  its  will,  rather  than  an  act  orig- 
inal In  form,  complete  and  intelligible.  ▲ 
limitation  similar  to  that  found  in  the  con- 
stitution of  1868  was  contained  in  the  con- 
stitution of  1865,  and  the  unbroken  construc- 
tion of  the  limitation  was  that  it  was  with- 
out application  to  a  legislative  act,  not  pur- 
porting to  be  revisory  or  amendatory,  orig- 
inal in  form,  complete  and  intelligible.  Bx 
parte  Pollard,  40  Ala.  100;  Bridge  Co.  v. 
Olmstead,  41  Ala.  9;  Falconer  v.  Robinson, 
46  Ala.  340-348.  The  corresponding  provi- 
sion of  the  present  constitution  is  materially 
variant,  reading:  "And  no  law  shall  be  re- 
vised, amended,  or  the.  provisions  thereof  ex- 
tended or  conferred,  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revised, 
amended,  extended,  or  conferred,  shall  be 
reenacted,  and  published  at  length."  Arti- 
cle 4,  8  2.  Constitutional  limitations  of  this 
character  are  prospective,  not  retrospective, 
in  their  operation.  They  refer  to  future, 
and  not  to  past,  legislation,  undoing  statutes 
enacted  in  pursuance  of  the  rules  of  legis- 
lative procedure  then  prescribed.  Cooley, 
Const  Lim.  77.  Whether  a  statute  may  now 
be  enacted  incorporating  the  provisions  of 
a  pre-existing  statute  by  reference  to  Its 
title  only,  we  are  not  required  to  consider. 

The  argument  misapprehends  the  real 
character  of  the  statute.  It  belongs  to  a 
distinctive  class  of  statutes,  known  or  term- 
ed as  ^'reference  statutes,"  not  of  Infrequent 
enactment;  constitutional  limitation  not  for- 
bidding statutes  which  refer  to,  and  by  the 
reference  adopt  wholly  or  partially,  pre-ex- 
isting statutes.  In  the  construction  of  such 
statutes,  the  statute  referred  to  is  treated 
and  considered  as  if  it  were  Incorporated 
into,  and  formed  part  of,  that  which  makes 
the  reference.  Turney  v.  Wilton,  86  IlL 
885;  Sedg.  St  &  Const  Law,  229n;  Suth. 
St  Const  H  147-257;  Knapp  v.  City  of 
Brooklyn,  07  N.  Y.  520.  The  two  statutes 
co-exist  as  separate,  distinct  legislative  en- 
actments^ each  having  its  appointed  sphere 
of  action;  and  the  alteration,  change,  or  re- 
peal of  the  one  does  not  operate  upon  or  af- 
fect the  other.  Sika  v.  Railway  Co.,  21  Wis. 
370;  Suth.  St  Const  »  147-257. 

The  next  insistence  of  the  appellant  in- 
volving the  more  Important  question  of  the 


case,  is  that  the  statute  imposes  a  speclfie 
state  tax,--a  tax  on  the  business  of  Are  in- 
surance companies  exercising  their  priv- 
ileges and  franchises  within  the  designated 
locality,— and  is  unconstltutionai  It  is  not 
insisted  that  the  statute  is  within  the  limi- 
tations upon  the  legislative  power  of  taxa- 
tion the  constitution  prescribes.  Of  these 
limitations  it  was  Justly  said  by  Somervllle, 
J.,  in  Hare  v.  Kennerly,  83  Ala.  612,  3  South. 
685,  that  **they  are  not  grants  of  the  power 
to  levy  taxes,,  but  limitations  upon  that  tax- 
ing power,  which  has  always  been  Inherent 
in  the  state,  and  vested  in  the  legislative 
branch  of  the  state  government  which  is 
the  depositary  of  all  authority  on  the  sub- 
ject" Moreover,  It  is  well  settled  that  these 
limitations  have  relation  to  the  taxation  of 
property  only,— property  which  must  be  as- 
sessed according  to  Its  value,  and  not  to  oth- 
er subjects  of  taxation,  such  as  privileges 
and  occupations.  Bx  parte  City  Council  of 
Montgomery,  64  Ala.  464;  W.  U.  Tel.  Co.  v. 
State  Board  of  Assessment  80  Ala.  273;  Ely- 
ton  Land  Co.  v.  Mayor,  etc.,  of  Birmingham, 
80  Ala.  477,  7  South.  001;  City  of  Anniston 
V.  Southern  Ry.  Co.,  112  Ala.  557,  20  South. 
916;  Capital  City  Water  Co.  t.  Board  of  Rev- 
enue of  Montgomery  County,  23  South.  970. 

The  insistence,  then,  resolves  itself  Into 
the  inquiry  whether,  for  the  uses  expressed 
in  the  statute,  taxation  may  be  employed. 
"It  is  Implied  hi  aU  definitions,"  it  is  said  in 
Cooley,  Tax'n  (2d  Ed.)  103,  **that  taxes  can 
be  levied  for  public  purposes  only.  Differ- 
ences of  opinion  frequently  arise  concerning 
the  power  to  impose  taxation  in  particular 
cases;  but  all  writers  who  treat  the  subject 
theoretically,  and  all  Jurists,  agree  In  the 
fundamental  requirement  that  the  purpose 
shall  be  public;  and  they  differ,  when  they 
differ  at  all,  upon  the  question  whether  the 
purpose  proposed  is  within  the  requirement" 
As  the  power  is  legislative,— as  without  leg- 
islative enactment  the  tax  cannot  be  pre- 
scribed or  appohited,  nor  its  collection  au- 
thorized,—of  necessity  the  legislature  must 
in  the  first  instance  determine  whether  a 
particular  use  or  purpose  for  which  a  par- 
ticular tax  is  imposed  is  public,  whether  it 
is  of  such  general  utility  cr  so  concerns  the 
public  interest  or  public  welfare  that  it  may 
be  aided  or  accomplished  through  the  me- 
dium of  taxation.  The  determination  is  not 
conclusive.  •'The  theory  of  all  our  govern- 
ments, state  and  national,  is  opposed  to  the 
deposit  of  unlimited  power  anywhere."  As- 
sociation V.  Topeka,  20  Wall.  663.  Whether 
the  purpose  is  public,  authorizing  the  exer- 
cise of  the  power,  may  become  a  question 
for  the  decision  of  the  Judiciary,  as  may  be- 
come the  inquiry  whether  the  uses  or  pur- 
poses for  which  the  power  of  eminent  do- 
main is  exerted  are  public,  within  the  con- 
templation of  the  constitution.  Hie  pre- 
sumption.is  in  favor  of  the  correctness  of 
the  legislative  determination,  and  it  will  not 
be  disturbed  unless  the  presumptioa  la  r^ 
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moved,  and  It  Is  shown  clearly  the  deter- 
mination is  founded  in  error.  '*The  leading 
authorities  on  this  point  employ  very  strong, 
emphatic  expressions."  Cooley,  Tax'n  (2d 
£d.)  103  et  seq.  We  have  examined  the  de- 
cisions referred  to  by  Judge  Gooley,  and  we 
may  repeat  that  they  "employ  very  strong, 
emphatic  expressions,"  indicative  of  the 
gravity  and  delicacy  of  the  question  which 
becomes  Judicial,  and  the  hesitation  of  the 
courts  to  nullify  legislative  action.  In  one 
case  (Schenley  v.  City  of  Allegheny,  25  Pa. 
St  128)  it  is  said:  "The  exercise  of  the  tax- 
ing power  by  the  legislature  must  become 
wanton  and  unjust— be  so  grossly  perverted 
as  to  lose  the  character  of  a  legislative  func- 
tion—before the  judiciary  will  feel  them- 
selves entitled  to  interpose  on  constitutional 
grounds."  In  Brodhead  v.  City  of  Milwau- 
kee, 19  Wis.  624,  it  was  said  by  Dixon,  C. 
J.:  **The  legislature  cannot  create  a  pub- 
lic debt,  or  levy  a  tax,  or  authorize  a  mu- 
nicipal corporation  to  do  so,  In  order  to  raise 
funds  for  a  mere  private  purpose.  It  cannot, 
in  the  form  of  a  tax,  take  the  money  of  the 
citizens,  and  give  it  to  an  individual,  the 
public  interest  or  welfare  being  In  no  way 
connected  with  the  transaction.  The  objects 
for  which  money  is  raised  by  taxation  must  be 
public,  and  such  as  subserve  the  common  inter- 
est and  well-being  of  the  community  required 
to  contribute.  To  justify  the  court  in  arresting 
the  proceedings  and  declaring  the  tax  void, 
the  absence  of  all  possible  public  interest  in 
the  purposes  for  which  the  funds  are  raised 
must  be  clear  and  palpable,— so  clear  and  pal- 
pable as  to  be  perceptible  by  every  mind  at 
the  first  blush.  In  addition  to  these,  I  under- 
stand that  it  is  not  denied  that  claims  found- 
ed in  equity  and  justice,  In  the  largest  sense 
of  the  term,  or  In  gratitude  or  charity,  will 
support  a  tax.  Such  is  the  language  of  the 
authorities."  In  another  very  careful  and 
thoughtful  opinion  it  is  said:  "If  there  be 
the  least  possibility  that  making  the  gift 
will  be  promotive  in  any  degree  of  the  public 
welfare,  it  becomes  a  question  of  policy  and 
not  of  natural  justice;  and  the  determination 
of  the  legislature  is  conclusive."  Booth  v. 
Town  of  Woodbury,  32  Conn.  118.  The 
general  principle  upon  which  courts  proceed, 
in  determining  the  validity  of  legislation  is 
of  peculiar  force  In  judicial  revision  of  the 
legislative  determination  of  the  purposes  for 
which  taxation  may  be  imposed.  The  court 
must  be  satisfied  clearly  that  the  limitations 
of  the  constitution  have  been  infringed,  or 
the  legislation  must  stand  and  be  enforced. 
The  reasons  are  obvious,  and  are  thus  stated 
by  Judge  Cooley:  "For,  in  the  first  place, 
there  is  no  such  thing  as  drawing  a  clear  and 
definite  line  between  purposes  bf  a  public  and 
those  of  a  private  nature.  Public  and  pri- 
vate interests  are  so  commingled  In  many 
cases  that  it  is  difficult  to  determine  which 
predominates;  and  the  question  whether  the 
public  Interest  is  so  distinct  and  clear  as 
to  justify  taxation  is  often  embarrassing  to 


the  legislature,  and  not  less  so  to  the  Judi- 
ciary. All  attempts  to  lay  down  general 
rules  whereby  the  difficulties  may  be  solved 
have  seemed,  when  new  and  peculiar  cases 
arose,  only  to  add  to  the  embarrassment,  in- 
stead of  furnishing  the  means  of  extrication 
from  It"    Cooley,  Tax'n  (2d  Ed.)  106. 

The  purposes  for  which  this  tax  is  imposed 
are  not  private  or  individual;  nor  is  it  a 
stimulus  to  the  performance  of  a  private  in- 
dividual duty,  as  distinguished  from  a  public 
duty;  nor  are  the  benefits  the  public  are  ex- 
pected to  derive  contingent  or  IncidentaL 
The  prevention  and  suppression  of  calami- 
ties, involving  the  destruction  of  property, 
peril  to  life,  the  disturbance  of  public  secur- 
ity, is  a  governmental  function  and  duty,  aid 
and  assistance  In  which  it  is  the  duty  of 
every  citizen  to  render.  Sacred  as  are  the 
rights  of  private  property.  Jealous  as  is  the 
law  of  every  Infringement  or  invasion  of 
them,  emergencies  or  occasions  may  arise  in 
which  they  are  subordinate  and  must  yield 
to  public  necessity.  "Salus  populi  suprema 
lex,"  Is  a  maxim  founded  on  the  "implied  as- 
sent on  the  part  of  every  member  of  society 
that  his  own  individual  welfare  shall,  in  cases 
of  necessity,  yield  to  that  of  the  community, 
and  that  his  property,  liberty,  and  life  shall, 
under  certain  circumstances,  be  placed  in 
jeopardy,  or  even  sacrificed,  for  the  public 
good."  Broom,  Leg.  Max.  1.  It  is  upon  this 
maxim  and  the  principle  it  embodies,  when 
the  danger  Is  pressing  and  imminent  that 
public  officers  or  private  citizens  may,  with- 
out Incurring  liability,  to  prevent  the  spread 
of  an  existing  confiagration,  enter  upon  the 
premises  of  a  citizen,  raze  or  demolish  houses 
or  other  structures,  as  they  may  destroy  or 
use  any  property  to  obstruct  or  prevent  the 
advance  of  a  hostile  army.  In  such  an  event 
there  is  no  duty  or  obligation  resting  upon 
the  government  or  any  of  Its  agencies  to 
make  compensation  for  the  property  injured 
or  destroyed.  Compensation  is  matter  of 
grace,  and  not  of  right  2  DIU.  Mun.  Corp.  8 
955  et  seq.;  Cooley,  Const  I/im.  (6th  Ed.) 
739;  2  Kent,  Ck)mm.  338;  Bussell  v.  Mayor, 
etc.,  2  Denio,  461;  Bowditch  v.  Boston,  101 
U.  S.  16;  U.  S.  V.  Pacific  R.  R.,  120  U.  S, 
227,  7  Sup.  Ct  490;  In  Russell  v.  Mayor,  etc., 
supra,  it  was  said:  "The  best  elementary 
writers  lay  down  the  principle,  and  adjudi- 
cations upon  adjudications  have  for  centuries 
sustained,  sanctioned,  and  upheld  it,  that  in 
a  case  of  actual  necessity,  to  prevent  the 
spreading  of  a  fire,  the  ravages  of  a  pesti- 
lence, or  any  other  great  public  calamity,  the 
private  property  of  any  individual  may  be 
lawfully  destroyed  for  the  relief,  protection, 
or  safety  of  the  many,  without  subjecting  the 
actors  to  personal  responsibility  for  the  dam- 
ages which  the  owner  has  sustained."  The 
duty  of  aiding  and  assisting  in  the  preven- 
tion or  suppression  of  conflagrations  resting 
upon  every  citizen  having  the  physical  abil- 
ity for  its  performance,  the  freedom  from  aU 
liability  If  the  necessity  is  actual  or  reason- 
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ably  apparent  is  of  the  same  grade  and  char- 
acter with  that  of  the  rendition  of  military 
service.  It  is  a  common  duty,  and,  If  a  few 
in  a  community  voluntarily  assume  it,  it  is 
not  because  its  obligation  rests  upon  them 
specially,  but  because  they  are  more  willing 
to  encounter  its  dangers,  to  endure  its  hard- 
ships, and  bear  its  labors  and  burdens.  Ex- 
perience has  shown  that  the  duty  is  better 
performed,  the  danger  of  conflagrations  les- 
sened, suppression  of  them  more  readily  ac- 
complished, and  the  general  security  promot- 
ed, when  the  duty  is  specially  committed  to 
organized  companies  or  associations  of  citi- 
zens, and  they  exist  in  all  well-regulated 
towns  and  cities.  The  character  of  the  duty 
thus  committed  to  a  few,  who  voluntarily  as- 
sume it,  is  not  changed.  It  is  not  private, 
but  public,  though  to  Its  performance,  it  may 
be,  the  members  of  such  companies  or  asso- 
ciations can  be  compelled.  The  company  or 
association  may  derive  existence  and  organ- 
ization from  municipal  authority  only,  or 
from  special  legislative  enactment  Wheth- 
er existence  and  organization  be  derived  from 
the  one  authority  or  the  other,  the  duty  is 
identical,  and  the  members  of  the  companies 
are  not  servants,  agents,  or  officers  of  the 
state  or  of  the  municipal  corporation.  They 
are  public  servants  or  agents,  appointed  to 
the  performance  of  a  public  duty;  and,  In 
the  absence  of  a  statute  providing  otherwise, 
for  their  conduct  or  their  torts,  if  any  they 
should  commit,  there  is  no  liability  resting 
on  the  municipal  corporation;  nor  is  there 
liability  upon  the  state,  which  is  never  liable 
for  the  misfeasances  or  malfeasances  of  its 
ministerial  agents  or  officers.  2  Dill.  Mun. 
Corp.  f  794  et  seq.;  7  Am.  &  Eng.  Enc.  Law, 
997,  and  notes.  Similar  statutes  exist  in  sev- 
eral of  the  states,  and  the  precedent  for  them 
is  probably  found  in  the  legislation  of  New 
Yorl^,  the  history  of  which  was  traced  in 
Trustees  v.  Roome,  93  N.  Y.  314,  and  the  va- 
lidity of  the  legislation  has  been  sustained 
since  an  early  day  after  its  original  enact- 
ment Fire  Department  v.  Noble,  3  E.  D. 
Smith,  440.  A  shuilar  statute  exists  in  Illinois, 
and  in  Wisconshi,  the  validity  of  which  was 
sustained  in  Association  v.  Lounsbury,  21  HL 
511;  Fire  Department  v.  Helfenstein,  16  Wis. 
136.  In  State  v.  Merchants'  Ins.  Ck).,  12  La. 
Ann.  802;  Association  v.  Wood,  89  Pa.  St 
78;  San  Francisco  v.  Liverpool  &  L.  &  G. 
Ins.  Ck>.,  74  CaL  113,  15  Pac.  880;  Hender- 
son V.  Insurance  Co.,  135  Ind.  23,  34  N.  B. 
565,-HSimilar  statutes  were  pronounced  un- 
constitutional. These  decisions  have  been  ex- 
amined with  much  care.  They  are  controlled 
by  constitutional  limitations  not  found  In  our 
present  constitution  nor  any  of  its  predeces- 
sors; and  in  some  of  them  are  indications  of 
theories  of  the  extent  of  legislative  power, 
and  of  the  duty  of  courts  in  Judicial  revision 
of  its  exercise,  we  are  not  at  liberty,  if  we 
had  the  inclination,  to  recognize  and  adopt 
The  theory  which  has  prevailed  since  our 
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earliest  history  as  a  state  is  that  the  consti- 
tution is  an  instrument  of  limitation  and 
restraint  upon  power  already  plenary,  so  far 
as  it  respects  the  functions  of  government 
and  the  objects  of  legislation;  that  the  grant 
to  the  general  assembly  of  legislative  power 
is  a  grant  of  all  legislative  power  residing 
in  the  people  as  a  sovereign  community,  sub- 
ject only  to  such  limitations  and  qualifica- 
tions as  may  be  expressed  in  the  constitution 
or  in  the  federal  constitution;  that  courts  are 
without  power  to  set  aside  or  annul  legisla- 
tive enactments,  because  It  may  be  supposed 
they  conflict  with  natural  right  sound  mor- 
ality, or  abstract  Justice.  To  Justify  a  Ju- 
dicial sentence  of  nullity,  it  must  be  clearly 
apparent  that  the  enactment  is  violative  of 
some  provision  of  the  constitution,  state  or 
federal,  or  that  it  is  an  exercise  of  authority 
not  legislative  in  Its  nature.  1  Brick.  Dig.  p. 
369,  |§  e-8;  Gunter  v.  Dale  Co.,  44  Ala.  639; 
Davis  V.  State,  68  Ala.  58;  Mangan  v.  State, 
76  Ala.  60;  Moog  v.  Randolph,  77  Ala.  597. 
The  constitution  enumerates  with  much  of 
care,  and,  read  in  the  light  of  former  con- 
stitutions, it  may  be  said,  particularly  and 
specially  In  reference  to  the  exercise  of  the 
sovereign  power  of  taxation,  the  things  which 
the  general  assembly  may  not  do;  and  to 
borrow  the  expressive  language  of  Chief  Jus- 
tice Blaclc  in  the  great  and  leading  case  upon 
this  subject  of  Sharpless  v.  Mayor,  etc.,  21 
Pa.  St  147:  "If  we  extend  that  list  we  alter 
the  Instrument  We  become  ourselves  the 
aggressors,  and  violate  both  the  letter  and 
spirit  of  the  organic  law  as  grossly  as  the 
legislature  possibly  could.  If  we  can  add  to 
the  reserved  rights  of  the  people,  we  can 
take  them  away;  if  we  can  amend,  we  can 
mar;  if  we  can  remove  the  landmarlss  which 
we  find  established,  we  can  obliterate  them; 
if  we  can  change  the  constitution  in  any  par- 
ticular, there  is  nothing  but  our  own  will  to 
prevent  us  from  demolishing  it  entirely." 

The  tax  is  imposed  on  all  -Are  insurance 
companies,  whether  foreign  or  domestic,  and 
in  this  respect  is  unlilse  the  New  York,  Illi- 
nois, and  Wisconsin  statutes,  which  were 
limited  to  foreign  companies.  The  appellee 
is  a  foreign,  not  a  domestic,  company;  and, 
as  to  it  the  statute  may  be  regarded,  as  it 
was  regarded  by  the  New  York  and  Wiscon- 
sin courts,  as  prescribing  a  condition  upon 
which  lawfully  it  could  do  business  within 
the  designated  locality.  It  is  more  in  accord- 
ance with  our  constitution  and  our  theories 
of  constitutional  construction  to  regard  it  as 
it  was  intended  by  the  legislature,— as  a  tax, 
and  not  as  a  police  regulation;  and,  as  such, 
it  was  regarded  by  the  supreme  court  of 
Illinois,  in  Association  v.  Lounsbury,  supra. 
It  is  not  infrequent  that  statutes  have  for 
their  objects  the  raising  of  revenue  and  the 
police  of  the  state,  and  blending  them  is  not 
offensive  to  the  constitution.  Battle  v.  Mo- 
bile Corp.,  9  Ala.  234;  Yoongblood  v.  Sex- 
ton, 82  Mich.  406. 
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There  Is  no  force  in  the  suggestion  that 
the  tax  is  not  uniform,  and  is  wanting  in 
equality.  It  is  not  an  imperative  require- 
ment of  the  constitution  that  taxes,  other 
than  taxes  upon  property,  shall  be  uniform 
or  equal.  This  tax  is  imposed  on  all  fire 
insurance  companies  doing  business  in  the 
designated  locality,  and  has  in  it  every  ele- 
ment of  uniformity  and  equality  which  is 
requisite  to  support  a  specific  tax  on  privi- 
leges or  occupations.  Phoenix  Carpet  Co. 
V.  State  (Ala.)  22  South.  627.  In  W.  U.  TeL 
Co.  v.  State  Board  of  Assessment,  80  Ala. 
280,  it  was  said  by  Clopton,  J.:  **The  rule 
of  uniformity  does  not  require  that  all  sub- 
jects be  taxed,  nor  taxed  alil^e.  The  require- 
ment is  complied  with  when  the  tax  Is  levied 
equally  and  uniformly  on  all  subjects  of  the 
same  class  and  kind.  It  extends  to  the  class 
upon  which  the  tax  shall  operate.  Different 
occupations  may  be  taxed  at  different  rates, 
and  some  may  be  altogether  exempted;  and 
the  requirement  of  uniformity  is  not  infringed 
if  the  various  classifications  include  all  occu- 
pations similarly  circumstanced  and  of  the 
same  Idnd."  Nor  can  we  perceive  the  force 
of  the  objection  that  the  ''Fire  Department 
Association"  is  made  the  recipient  of  the  tax, 
and  charged  with  the  duty  of  its  disburse- 
ment, or  rather  administration.  "The  right 
to  tax,"  said  Black,  C.  J.,  in  Sharpless  v. 
Mayor,  etc.,  supra,  ''depends  on  the  ultimate 
use,  purpose,  and  object  for  which  the  fund 
is  raised,  and  not  on  the  nature  or  character 
of  the  person  or  corporation  whose  intermedin- 
ate  agency  is  to  be  used  in  applying  it.  A 
tax  for  a  private  purpose  is  unconsti  rational, 
though  it  pass  through  the  hands  of  public 
officers;  and  the  people  may  be  taxed  for  a 
public  work,  although  it  is  under  the  direc- 
tion of  an  individual  or  private  corporation." 
The  recipient  of  a  tax  is  not  material  In  the 
consideration  and  determination  of  its  va- 
lidity or  character.  All  public  moneys  are 
destined  eventually  to  Individual  use  and 
benefit,  though  raised  for  the  payment  of  the 
public  debt,  for  the  maintenance  of  govern- 
ment, or  for  other  governmental  expendi- 
tures. It  is  the  purpose  for  which  the  money 
is  raised  that  supports  a  tax,  and  it  is  within 
legislative  discretion  to  intrust  the  collection 
and  disbursement  to  public  officers  or  to 
private  individuals  or  corporations. 

In  conclusion,  we  cannot  single  out  any 
clause  or  section  of  the  constitution  the  stat-. 
ute  offends.  We  cannot  say  that  it  was  not 
an  exercise  of  legislative  power;  and,  neither 
being  clearly  apparent,  the  duty  of  the  courts 
is  to  enforce  it  according  to  the  legislative 
will  and  Intent  If,  as  is  complained,  the 
tax  is  onerous,— if,  as  compared  with  the  tax- 
ation of  the  business  of  other  corporations, 
there  Is  inequality,— these  considerations  be- 
long to  the  legislative  department,  and  its 
determination  is  conclusive  upon  the  judici- 
ary. We  find  no  error  in  the  rulings  of  the 
circuit  court,  and  the  judgment  must  be  af- 
firmed. 


(40  Fla.  200) 
GlVmS  T.  STATE. 
(Supreme  Court  of  Florida.    April  IS,  1898.) 
Burglary— Variance. 
An  indictment  charging  the  defendant  with 
brealiing  and  entering  a  ^'building,  to  wit,  a 
storehouse,  the  property  of  one  Mrs.  Pons,"  is 
not  sustained  by  proof  ih&t  defendant  brolce  and 
entered  Mrs.  Pons*  ginhouse,  a  building  sepa- 
rate and  distinct  from  her  storehouse. 
(Syllabus  by  the  Ck>urt.) 

Error  to  circuit  court,  Baker  county;  Rhy- 
don  M.  Call,  Judge. 

Arch  Givins  was  convicted  of  breaking  and 
entering  a  certain  building,  and  he  brings  er- 
ror.   Reversed. 

Warren  P.  Ward,  for  plaintiff  in  error. 
William  B.  Iiamar,  Atty.  Gen.,  for  the  State. 

CARTBR,  J.  At  the  fall  term,  1887,  of 
the  circuit  court  of  Baker  county,  the  plain- 
tiff in  error  was  convicted  upon  an  indict- 
ment charging  him  with  breaking  and  en- 
tering a  certain  building,  to  wit,  a  store- 
house, the  property  of  one  Mrs.  Pons,  with 
intent  to  commit  a  misdemeanor.  The  de- 
fendant moved  the  court  to  grant  a  new  trial 
upon  the  ground,  among  others,  that  the  ver- 
dict was  contrary  to  the  law  and  the  eri- 
dence.  This  motion  was  overruled,  and  from 
the  sentence  imposed  upon  him  he  sued  out 
this  writ  of  error. 

Only  one  witness  testified  to  the  character 
of  the  building  alleged  to  have  been  brok^i 
and  entered,  and  he  designated  it  as  "Mrs. 
Pons'  ginhouse."  He  stated  tliat  he  was 
bookkeeper  for  Mrs.  Pons,  and  had  been  for 
many  years;  that  she  carried  on  a  general 
merchandise  business,  and  that  she  had  a 
ginhouse,  storehouse,  and  dwelling  at  San- 
derson; that  the  storehouse  and  ginhouse 
were  separate  and  distinct  buildings,  locat- 
ed about  100  yards  apart,  and  had  been  thus 
located  and  separated  for  many  years;  that 
he  knew  what  a  ginhouse  was,  and  also  what 
a  storehouse  was;  that  this  building  was 
generally  known  as  a  "ginhouse,"  while  the 
store  building  was  generally  known  as  a 
"storehouse";  that  the  breaking  and  enter- 
ing occurred  in  February,  1897,  and  the  gin- 
ning season  generally  began  in  October,  and 
lasted  until  March.  He  testified,  further, 
that  cotton  seed  and  toll  corn  were  sometimes 
stored  in  the  ginhouse  buUding;  that  at  the 
time  of  the  trial  Mrs.  Pons'  buggy  was  in 
there,  and  that  she  kept  other  things  in  the 
building,  as  occasion  required.  He  stated, 
further,  that  in  the  ginhouse  were  located 
the  gins,  machinery,  etc.,  necessary  to  carry 
on  the  business,  and  that  Mrs.  Pons  also 
stored  cotton,  cotton  seed,  and  sometimes 
com  and  other  things,  in  the  building,  but 
that  this  building  was  known,  called,  and 
designated  by  the  people  in  the  community 
as  a  "ginhouse,"  and  the  building  containing 
the  stock  of  general  merchandise  was  known 
and  called  the  "storehouse." 

The  court  should  have  granted  defendants 
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motion  for  a  new  trial  because  of  a  yarlance 
between  the  allegation  and  proof  descrlptlye 
of  the  building  alleged  to  have  been  broken 
and  entered.  In  Glover  y.  State,  22  Fla. 
49^  It  1b  Bald  that  In  an  Indictment  for  lar- 
ceny the  article  charged  to  have  been  stolen 
should  be  sufficiently  described,  so  that  there 
may  be  no  doubt  of  Its  Identity;  that  this  Is 
required  for  the  protection  of  the  accused, 
80  that.  In  the  event  of  a  future  prosecution 
for  the  same  offense,  there  may  be  no  doubt 
of  the  Identity  of  the  article  flo  alleged  to 
have  been  stolen;  that  the  evidence  must 
also  substantially  correspond  with  the  de- 
scription in  the  indictment;  and  that  such 
artides  may  be  described  by  the  name  by 
which  they  are  generally  known.  In  that 
case  the  indictment  described  the  article  as  a 
"gold  watch,"  and  although,  according  to 
the  testimony  of  an  expert,  the  watch  proven 
was  not  a  gold  watch,  but  what  was  known 
to  the  trade  as  a  "flUed-case"  watch,  yet,  as 
it  was  known  as  and  called  by  people  gener- 
ally a  "gold  watch,"  there  was  no  variance, 
because  It  was  impossible  that  the  defendant 
could  have  been  mistaken  as  to  the  article 
with  the  larceny  of  which  he  stood  charged. 
The  Indictment  In  this  case  charged  defend- 
ant with  breaking  and  entering  a  building, 
to  wit,  a  storehouse,  but  the  evidence  shows 
that  the  bulldhig  which  was  broken  and  en- 
tered was  not  a  storehouse,  but  a  glnhouse. 
It  is  true  that  other  articles  disconnected 
from  the  ginning  business  were  sometimes 
stored  In  the  building,  but  that  did  not 
change  the  nature  or  character  of  the  build- 
ing, which  was  primarily  a  ,**glnhouse,"— "a 
building  where  cotton  is  ginned,"— nor  make 
it  a  "storehouse,"— "a  building  for  keeping 
goods  of  any  kind,  especially  provisions;  a 
magazine;  a  repository;  a  warehouse,"— es- 
pecially In  view  of  the  testimony  that  this 
building  was  generally  known,  called,  and 
designated  by  the  people  In  the  community 
as  a  "glnhouse,"  while  the  store  building,  100 
yards  away,  was  generally  known  and  desig- 
nated as  a  "storehouse."  The  indictment  did 
not  advise  defendant  to  prepare  to  defend 
a  charge  of  breaking  and  entering  Mrs. 
Pons*  ginhoufie,  nor  could  a  former  convic- 
tion or  acquittal  of  the  charge  alleged  in  this 
Indictment  be  pleaded  In  bar  of  another 
proBecutlon  for  breaking  and  entering  "Mrs. 
Pons'  glnhouse^"  with  Intent  etc. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 


(40  Fla.  191) 


GREEN  V.  STATE. 


(Supreme  Court  of  Florida.     April  13,  1S96.) 

Criminal  Law— Challbnor  to  Juror— Qarmlbsb 

Error— Challbnob  to  Array- Homioidb— 

i«  dictm  bnt— e  videncb— instbcotions. 

1.  If  the  court  erroneously  overrules  a  chal- 
lenge for  cause,  and  thereafter  the  challenging 
party  excludes  the  obnoxious  juror  by  a  per- 
emptory challenge,  he  cannot  be  injured  by  such 
ruling  unless  it  appears  that,  before  the  Jury 


was  sworn,  his  quiver  of  peremptory  challenges 
was  exhausted. 

2.  The  mere  fact  that  the  name  of  a  particu- 
lar person  la  twice  drawn  from  the  same  jury 
box  in  one  year,  where  there  is  no  evidence 
that  the  name  was  placed  in  the  box  on  two 
separate  slips  of  paper  intentionally,  or  fraud- 
ulently, or  from  any  improper  motive  on  the 
part  of  the  officials  charged  with  the  prepara- 
tion of  the  box,  or  other  person,  is  no  ground 
for  challenge  to  the  array  of  a  special  venire 
containing  the  second  drawing  of  such  name. 

3.  The  Taw  does  not  exclude  evidence  of  con- 
fessions made  to  an  officer  even  though  the  par- 
ty making  them  be  at  the  time  in  prison.  The 
fact  that  they  wese  made  to  an  officer  by  a  pris- 
oner may  be  considered  by  the  court  in  deter- 
mining whether  the  confession  was  free  and  vol- 
untary, or  produced  by  duress,  hope  of  reward, 
or  other  improper  influence;  but,  if  found  to  be 
otherwise  admissible,  the  confession  should  not 
be  excluded  for  this  reason  alone. 

4.  In  an  indictment  against  seven  persons, 
charging  that  all  of  them  assaulted  deceased 
with  a  premeditated  design  to  effect  death,  that 
one  of  them  committed  a  felony  by  murdering 
the  deceased,  while  the  others,  from  a  premedi- 
tated design  to  effect  death,  were  feloniously 
present,  aiding,  abetting,  and  assisting  in  the 
commission  thereof,  all  are  indicted  as  princi- 
pals,—the  one  in  the  first  degree,  and  the  others 
m  the  second  degree.  In  sudi  case  a  convic- 
tion againlBt  all  of  them  will  be  sustained  on 
proper  proof  that  either  one  committed  the 
murder,  and  that  the  others  were  present,  aid- 
ing and  abetting  in  the  commission  of  the  same; 
and  the  acquittal  or  conviction  of  a  lesser  of- 
fense than  murder  in  the  first  degree  of  any 
one  does  not  operate  as  a  bar  to  the  conviction 
of  another  of  murder  in  the  first  degree. 

5.  An  instruction  to  the  jury  that  "the  pris- 
oner's statement  should  be  weighed  by  you  like 
all  other  testimony,  and  you  may,  if  you  see  fit. 
base  your  verdict  on  it  alone,"  is  properly  re- 
fused. 

(Syllabus  by  the  Court.) 

SSrror  to  circuit  court,  Hamilton  county; 
John  F.  White,  Judge. 

Israel  Green  was  convicted  of  murder  In 
the  first  degree,  and  from  the  sentence  of 
death  he  brings  error.    Affirmed. 

B.  B.  Johnson,  for  plalntifC  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  State. 

CARTER,  J.  The  plaintiff  In  error  was 
convicted  of  murder  in  the  first  degree,  at 
the  fall  term,  1897,  of  the  circuit  court  of 
Hamilton  county,  and,  from  the  death  sen- 
tence imposed  upon  him,  sued  out  this  writ 
of  error.  The  indictment  charged  "that  Jake 
Blue,  Israel  Green,  Abe  Dixon,  Will  Murphy, 
Dave  Mitchell,  Gilbert  George,  and  Boykln 
Brown,  late  of  said  county,  on  the  24th  day 
of  July,  A.  D.  1896,  at  and  in  the  county  and 
state  aforesaid,  with  force  and  arms,  and 
with  a  deadly  weapon,  to  wit,  a  pistol,  which 
said  pistol  was  then  and  there  loaded  and 
charged  with  gunpowder  and  leaden  bullets, 
and  which  the  said  Jake  Blue  then  and  there 
had  and  held  in  one  of  his  hands.  In  and  up- 
on one  G.  M.  Fletcher,  unlawfully,  of  their 
malice  aforethought,  and  from  a  premedltatp 
ed  design  to  effect  the  death  of  the  said  G.  M. 
Fletcher,  did  make  an  assault;  and  the  said 
Jake  Blue  did  then  and  there  unlawfully, 
feloniously,  of  his  malice  aforethought,  and 
from  a  premeditated 
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death  of  the  said  O.  M.  Fletcher,  shoot  off 
and  discharge  the  pistol  aforesaid,  so  loaded 
and  charged  as  aforesaid,  at,  towards, 
against,  and  upon  the  said  G.  M.  Fletcher; 
and  the  said  Jake  Blue  did  then  and  there 
unlawfully,  feloniously,  of  his  malice  afore- 
thought, designing  to  effect  the  death  of  the 
said  G.  M.  Fletcher,  strike,  penetrate,  and 
wound  the  said  G.  M.  Fletcher  with  one  Of 
leaden  bullets  aforesaid,  so  shot  off  and  dis- 
charged out  of  the  pistol  aforesaid,  thereby 
giving  and  Inflicting  unlawfully,  and  from  a 
premeditated  design  to  effect  the  death  of 
the  said  G.  M.  Fletcher,  in  and  upon  the  body 
of  the  said  G.  M.  Fletcher,  one  mortal  wound, 
of  the  depth  and  breadth  to  the  jurors  un- 
known, of  and  from  which  mortal  wound  the 
said  G.  M.  Fletcher  then  and  there  instantly 
died.  And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  the 
said  Israel  Green,  Abe  Dixon,  Will  Murphy, 
Dave  Mitchell,  Gilbert  George,  and  Boykin 
Brown  were  then  and  there  present,  unlaw- 
fully and  from  a  premeditated  design  to  ef- 
fect the  death  of  the  said  G.  M.  Fletcher,  aid- 
ing, abetting,  assisting,  comforting,  procur- 
ing, encouraging,  counseling,  and  command- 
ing the  said  Jake  Blue,  the  murder  aforesaid, 
in  manner  and  form  aforesaid,  to  do  and  com- 
mit So  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  Jake 
Blue,  Ismel  Green,  Abe  Dixon,  Will  Mur- 
phy, Dave  Mitchell,  Gilbert  George,  and  Boy- 
kin  Brown,  at  the  time  aforesaid,  and  in  the 
county,  circuit,  and  state  aforesaid,  did  com- 
mit the  crime  of  murder  in  the  first  degree, 
contrary,"  etc. 

I.  It  is  insisted  that  the  court  erred  in  over- 
ruling defendant's  challenge  of  a  proposed 
juror  for  cause.  It  Is  unnecessary  for  us  to 
consider  whether  this  ruling  was  or  was  not 
erroneous,  because  the  record  shows  that, 
when  his  challenge  for  cause  was  disallowed, 
the  defendant  peremptorily  challenged  the 
proposed  juror;  and  it  does  not  show  that 
defendant  objected  to  any  other  juror  ten- 
dered him,  or  that  his  peremptory  challenges 
were  exhausted  at  the  time  the  jury  were 
sworn.  In  1  Thomp.  Trials,  8  115,  the  rule 
is  stated  to  be  that  if  the  court  erroneously 
overrules  a  challenge  for  cause,  and  there- 
after the  challenging  party  excludes  the  ob- 
noxious Juror  by  a  peremptory  challenge,  he 
cannot  assign  the  ruling  of  the  court  for  er- 
ror, unless  it  appear  that,  before  the  jury 
was  sworn,  his  quiver  of  peremptory  chal- 
lenges was  exhausted;  and  it  seems  that 
some  courts  go  even  further,  and  hold  in  such 
cases  that  it  must  appear,  not  only  that  the 
peremptory  challenges  were  exhausted,  but 
that  some  objectionable  person  took  his  place 
upon  the  Jury,  who  otherwise  would  have 
been  excluded  by  a  peremptory  challenge.  It 
l8  unnecessary  for  us  to  determine  at  this 
time  whether  the  rule  goes  to  the  extent  of 
requiring  a  showing  that  some  objectionable 
person  served  upon  the  jury,  who  might  have 
been  excluded  by  a  peremptory   challenge; 


but  we  are  entirely  satisfied  that  a  defendant 
suffers  no  injury  in  such  a  case,  unless  it  ii 
made  to  appear  that  his  peremptory  chal- 
lenges  were  exhausted  before  the  Jury  were 
sworn.  Montague  v.  State,  17  Fla.  662;  An- 
drews V.  State,  21  Fla.  598  (text,  605);  Den- 
ham  y.  State,  22  Fla.  664. 

II.  The  court  drew  from  the  Jury  box  50 
names  as  a  special  venire,  from  which  to 
supply  deficiencies  in  the  regular  panel  In 
selecting  a  Jury  to  try  this  case.  When  the 
regular  panel  was  exhausted,  the  name  of  J. 
S.  Green,  being  first  on  the  special  venire, 
was  called.  This  proposed  Juror  stated  that 
he  was  a  member  of  the  grand  Jury  impanel- 
ed at  the  fall  term  of  the  court;  that  he  knew 
of  no  other  J.  S.  Green  in  the  county;  that 
there  was  no  other  J.  S.  Green  in  the  county. 
The  defendant  thereupon  moved  the  court  to 
quash  the  special  venire,  upon  the  ground 
that  it  was  improperly  and  illegally  drawn, 
"because  there  was  only  one  J.  S.  Green  in 
the  county,  and  that  two  J.  S.  Greens  were 
drawn  from  the  Jury  box."  The  overruling 
of  this  motion  is  assigned  as  error.  Section 
a,  c  4122,  Acts  1893,  requires  the  board  of 
county  commissioners  of  the  several  conn- 
ties,  at  a  meeting  to  be  held  the  first  week 
in  January  of  each  year,  or  as  soon  thereaft- 
er as  practicable,  to  select  from  the  list  of 
male  persons  qualified  to  serve  as  Jurors,  and 
make  out  a  list  of  a  certain  number  of  per- 
sons as  therein  provided,  properly  qualified 
to  serve  as  Jurors,  with  a  proviso  that,  if  any 
person  so  selected  shall  be  ascertained  to  be 
disqualified  or  incompetent  to  serve  as  a  Jur- 
or, the  same  shall  not  affect  the  legality  of 
such  list,  or  be  cause  of  challenge  to  the 
array  of  any  Jury  chosen  from  such  list,  bnt 
that  the  disqualified  person  shall  be  subject 
to  be  challenged  for  cause.  Section  4  re- 
quires the  clerk  of  the  circuit  court,  under 
certain  specific  directions,  to  write  out  the 
names  of  the  persons  contained  in  the  select- 
ed list  on  separate  pieces  of  paper,  and  de- 
posit them  in  a  box  to  be  closed  and  kept  in 
accordance  with  specific  directions.  Section 
5,  as  amended  by  chapter  4386,  Acts  18d5,  re- 
quires the  Judge  at  every  regular  or  special 
term  of  the  court,  under  certain  regulations, 
to  draw  from  this  box  the  names  of  persons 
to  serve  as  jurors,  both  grand  and  petit,  at 
the  next  term  of  the  court,  and,  on  the  open- 
ing day  of  such  next  term,  to  place  the  names 
of  the  persons  in  attendance  so  drawn  in  a 
box,  and  to  draw  therefrom  the  names  of  18 
persons  to  serve  as  grand  jurors;  the  remain- 
der to  constitute  a  panel  of  petit  Jurors  for 
the  first  week  of  the  court  Section  6,  as 
amended  by  said  act  of  1895,  requires  the 
clerk,  under  cei*tain  regulations,  to  draw  the 
names  from  the  Jury  box  when  the  Judge  has 
failed  to  do  so,  as  required  by  the  preceding 
section.  Section  1158,  Bev.  St.,  as  amended 
by  said  act  of  1895,  authorizes  the  Judge  to 
draw  special  venires  from  this  box;  and  un- 
der this  provision  the  special  venire  was 
drawn  in  this  case.  If  the  provisions  of  the 
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statutes  quoted  were  complied  with,  and  there 
was  no  other  J.  S.  Green  in  the  county,  then 
it  is  reasonably  certain  that  Mr.  Green's  name 
was  on  two  separate  slips  of  paper  in  the 
Jury  box,  and  that  it  was  regularly  drawn 
as  a  juror  for  this  fall  term,  and  again  drawn 
on  the  special  venire.  We  do  not  think  the 
mere  fact  that  his  name  was  placed  upon 
two  separate  pieces  of  paper  in  the  Jury  box, 
or  that  his  name  was  regularly  drawn  twice 
from  the  box  during  the  same  year,  was  such 
an  irregularity  as  to  render  illegal  the  entire 
box,  or  any  venire  summoned  therefrom.  It 
was,  perhaps,  an  error  of  the  clerk,  who,  in 
transcribing  to  slips  of  paper  for  deposit  in 
the  Jury  box  the  names  contained  on  the 
commissioners*  list,  no  doubt  duplicated  the 
name  of  Mr.  Green;  but,  as  it  is  not  inti- 
mated that  his  action  was  intentional  or  done 
from  any  improper  motive,  we  do  not  think 
the  entire  special  venire  should  have  been 
quashed.  This  Juror  was  not  taken  upon  the 
Jury  which  tried  the  defendant,  and  we  do 
not  think  he  has  any  legal  ground  to  com- 
plain of  the  irregularity.  In  arriving  at  this 
conclusion  we  do  not  overlook  the  statement 
in  Gladden  v.  State,  18  Fla.  623,  that  "irregu- 
larities, however  slight,  when  they  show  a 
departure  from  the  provisions  of  the  law  In 
respect  to  the  selection,  summoning,  and  im- 
paneling of  Jurors,  are  proper  grounds  of  ob- 
jection to  the  Jury,  and  form  grounds  of  chal- 
lenge to  the  array."  The  present  case  does 
not  fall  within  even  this  broad  statement  of 
the  law.  The  mere  fact  that  the  name  of 
a  particular  person  may  be  twice  found  in 
or  drawn  from  a  Jury  box  during  the  same 
year  is  not  an  irregularity  in  the  selection, 
summoning,  or  impaneling  of  Jurors.  His 
name  was  duly  selected  and  placed  in  the 
box;  and,  if  he  is  rendered  incompetent  or 
disqualified  by  having  been  once  regularly 
drawn,  advantage  may  be  taken  of  that  fact 
by  challenging  him  for  cause,  but  his  dis- 
qualification is  not,  under  the  proviso  of  sec- 
tion 3,  Act  1893,  a  ground  of  challenge  to  the 
array. 

III.  The  defendant  objected  to  the  testi- 
mony of  M.  H.  James,  a  state  witness,  detail- 
ing ceitain  inculpatory  statements  made  to 
him  by  the  defendant  The  witness  was  a 
deputy  sheriff,  and  the  statements  were 
made  by  defendant  while  in  prison,  awaiting 
trial  under  this  Indictment  The  witness  tes- 
tified that  the  statements  were  freely  and 
voluntarily  made;  that  no  improper  in- 
fluences were  exerted  to  Induce  them;  and 
there  is  in  the  record  not  a  syllable  of  evi- 
dence contradicting  his  testimony  In  this  re- 
spect Indeed,  the  defendant,  though  a  wit- 
ness, did  not  deny  making  the  statements  at- 
tributed to  him,  nor  intimate  that  they  were 
Improperly  obtained,  but,  on  the  contrary, 
testified  to  the  same  matters  substantially  as 
were  claimed  by  James  to  have  been  admit- 
ted to  him.  The  defendant's  objection  to  the 
testimony  of  this  witness  was  that  defend- 
ant's confessions  were  inadmissible,  because 


the  state  had  not  shown  that  they  were  vol- 
untarily made  (which,  as  we  have  stated,  is 
not  borne  out  by  the  record),  and  because 
the  defendant  at  the  time  was  in  prison,  and 
made  the  confessions  to  a  deputy  sheriff. 
The  law  does  not  exclude  confessions  made 
to  an  ofilcer,  even  though  the  party  making 
them  be  at  the  time  in  prison.  The  fact  that 
the  defendant  was  at  the  time  in  prison  or 
under  arrest,  or  that  the  confession  was 
made  to  an  ofilcer,  may  be  considered  by  the 
court  in  determining  whether  the  confes- 
sion was  free  and  voluntary,  or  produced 
by  duress,  hope  of  reward,  or  other  improp- 
er influence;  but,  if  found  to  be  otherwise 
admissible,  it  should  not  be  excluded  for 
these  reasons  alone.  Holland  v.  State,  39 
Fla.  178,  22  South.  298;  6  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  536. 

ly.  The  defendant  requested  the  court  to 
charge  the  Jury  as  follows:  "Jake  Blue  be- 
ing charged  of  doing  the  shooting  that  killed 
young  Fletcher,  and  he  (Jake  Blue)  having 
heretofore  been  convicted  of  murder  in  the 
second  degree,  you  cannot  convict  the  prison- 
er of  a  higher  offense  than  murder  In  the 
second  degree,  if  you  should  convict  him  at 
all.'*  The  court  properly  refused  this  charge, 
for  several  reasons:  First  There  was  no 
evidence  before  the  Jury  that  Jake  Blue  had 
been  convicted  of  murder  in  the  second  de- 
gree, or  of  any  other  offense  under  this  in- 
dictment: The  defendant  was  tried  alone, 
and  there  was  no  evidence  before  the  Jury 
that  any  other  defendant  embraced  in  the 
indictment  had  been  tried  or  convicted.  Sec- 
ond. The  indictment  in  this  case  charged 
each  and  all  of  the  defendants  with  murder 
in  the  first  degree.  Jake  Blue  was  charged 
as  principal  of  the  first  degree,  and  the  de- 
fendant and  five  others  as  principals  of  the 
second  degree,  in  this  crime.  1  Bish.  New 
Cr.  Law,  §  &i8.  Although  the  indictment 
charged  that  Blue  fired  the  fatal  shot,  the 
defendant  could  be  properly  convicted  upon 
proof  that  he  fired  it  or  that  it  was  fired  by 
either  of  the  other  defendants  while  he  was 
present  aiding  and  abetting  the  act;  pro- 
vided, of  course,  the  homicide  amounted  to 
murder  in  the  first  degree.  Bryan  v.  State, 
19  Fla.  864;  Albritton  v.  State,  32  Fla.  358,  13 
South.  955.  And  the  acquittal  or  conviction 
of  Blue  or  any  other  defendant,  or  their  con- 
viction of  a  lesser  offense  than  that  of  mur- 
der in  the  first  degree,  would  not  operate  as 
a  bar  to  defendant's  conviction  for  murder 
in  the  first  degree,  if  the  evidence  was  suf- 
ficient to  show  that  he  wad  guilty  of  that 
crime.  Montague  v.  State,  17  Fla.  662;  1 
Bish.  New  Cr.  Law,  §  800;  2  Bish,  Or.  Proc.  § 
3. 

V.  The  court  did  not  err  in  refusing  to 
charge  the  Jury,  at  the  defendant's  request, 
that  "the  prisoner's  statement  should  be 
weighed  by  you  like  all  other  testimony,  and 
you  may,  if  you  see  fit,  base  your  verdict  on 
it  alone."  The  defendant  under  chapter 
4400,  Acts  1895,  when  he  elects  to  avail  him- 
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self  of  Its  provisions,  assumes  the  status  of 
a  witness  in  his  own  behalf,  and  what  he 
states  on  such  examination  is  subject  to  the 
tests  established  for  weighing  the  testimony 
of  other  witnesses;  but  he  is  no  longer  au- 
thorized to  make  a  statement  to  the  jury, 
under  oath,  of  the  matters  of  his  defense,  as 
was  the  case  prior  to  the  enactment  of  said 
chapter  4400.  Hart  v.  State,  38  Pla.  39,  20 
South.  805.  The  first  clause  of  this  instruc- 
tion, notwithstanding  the  use  of  the  word 
"statement"  (Lester  v.  State,  37  Fla.  382 
[text,  389],  20  South.  232),  might  with  entire 
propriety  have  been  given;  but  the  second 
clause,  to  the  effect  that  the  jury  might,  if 
they  saw  fit,  base  their  verdict  upon  the  de- 
fendant's statement  alone,  was  misleading. 
Aside  from  the  fact  that  this  instruction 
singled  out  and  gave  prominence  to  the  tes- 
timony of  a  particular  witness,  it  did  not  re- 
quire the  jury  to  believe  the  testimony  of  the 
defendant  to  be  true  in  order  to  base  a  ver- 
dict upon  it,  but  authorized  them,  if  they 
saw  fit,  to  discard  all  other  evidence  in  the 
case,  however  credible,  and  base  a  verdict 
upon  defendant's  evidence,  however  incred- 
ible. No  jury  is  authorized  to  arbitrarily  or 
capriciously  disregard  or  accept  the  testi- 
mony of  any  witness,  or  to  base  their  ver- 
dict upon  the  testimony  of  a  particular  wit- 
ness, without  reference  to  other  credible  evi- 
dence before  them.  It  is  their  duty  to  con- 
sider, compare,  and  weigh  all  the  evidence  in 
the  case,  reconciling  conflicts,  if  they  can, 
and,  at  all  events,  to  base  their  verdict  upon 
that  portion  of  the  evidence  which  they  be- 
lieve to  be  true,  discarding  that  only  which 
they  do  not  believe  to  be  true.  Hicks  v. 
State,  25  Fla.  536,  6  South.  441. 

VI.  The  court  committed  no  error  in  over- 
ruling the  motion  for  a  new  trial.  The  evi- 
dence was  sufficient  to  support  the  verdict, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 


(40  FbL  SOD 


SMITH  V.  STATE. 


(Supreme  Court  of  Florida.     April  13,  1898.) 

Crivinal  Law— VBRmcT  —  Lottbribs  —  Indict- 
ment—Former  Jbopardt— Separation 
OF  Jury— Sealing  Verdict. 

1.  Where  an  indictment  contains  two  counts, 
the  legal  effect  of  a  verdict  finding:  defendant 
guilty  as  charged  in  the  first  count  is  to  acqatt 
him  of  the  offense  charged  in  the  second  count. 

2.  When  a  statute  makes  either  of  two  or  more 
distinct  acts  connected  with  the  same  general  of- 
fense, and  subject  to  the  same  punishment,  in- 
dictable as  distinct  crimes,  they  may,  when  com- 
mitted by  the  same  person  at  the  same  time,  be 
coupled  m  one  count  and  constitute  but  one  of- 
fense. An  information,  therefore,  under  sec- 
tion 1,  c.  4373,  Acts  1895.  charging  the  defend- 
ant in  one  count  with  setting  up,  promoting,  and 
conducting  lotteries,  disposing  of  money  by 
means  of  lotteries,  conducting  lottery  drawings 
for  distributing  prizes  by  chance,  and  selling 
lottery  tickets  for  money,  is  not  bad  for  duplici- 
ty. 

3.  While  sections  1093,  2925,  Rev.  St.,  confer 
the  legal  right  upon  juries  to  be  discharged 


where  the  circumstances  therein  mentioned  ex- 
ist, they  were  not  designed  to  abridge  in  any 
way  the  judicial  discretion  vested  in  the  judge 
to  order  such  discharge  whenever  a  proper  case 
is  presented  for  the  exercise  of  such  discretion, 
even  though  the  circumstances  warranting  such 
discharge  are  not  such  as  invest  juries  them- 
selves, under  the  statute,  with  the  right  to  de- 
mand their  discharge. 

4.  Where,  in  the  trial  of  a  felony  not  capital, 
the  jury  retired  to  consider  their  verdict  on  the 
evening  of  one  day,  and  about  noon  of  the  fol- 
lowing  day  were  discharged  by  the  court  upon 
the  assurance,  given  through  their  foreman  in 
open  court,  that  they  could  not  agree  upon  a 
verdict,  such  discharge  does  not  operate  as  a 
bar  to  further  prosecution  of  defendant  under 
the  same  information,  even  though  the  jury 
were  discharged  against  his  protest. 

5.  A  plea  of  former  jeopardy,  alleging  that 
defendant  was  put  upon  trial  of  the  same  in- 
formation at  a  former  day;  that  after  taking 
the  case  under  consideration  under  the  charge 
of  the  court,  and  having  same  under  advisement, 
the  jury  were,  without  their  own  request,  and 
against  defendant's  protest,  discharged  from 
further  consideration  of  the  case;  but  which 
fails  to  allege  any  facts  showing  that  the  jury 
were  discharged  arbitrarily  or  capriciously,  or 
without  cause  or  necessity,— is  bad  on  demurrer. 

6.  In  felonies  not  capital  the  separation  of  a 
jury  prior  to  the  rendition  of  their  verdict  in 
court,  either  with  or  without  the  consent  of  the 
court,  is,  at  most,  a  mere  irregularity,  which 
does  not  entitle  a  defendant  to  bis  discharge, 
but  may,  under  certain  circumstances,  furnish 
ground  for  a  new  trial. 

7.  In  felonies  not  capital  the  court  should  not, 
during  a  recess,  and  in  the  absence  of  the  pris- 
oner, permit  the  jury  to  seal  their  verdict  and 
separate,  until  the  court  conyenes  in  pursuance 
of  an  adjournment  previously  ordered. 

(Syllabus  by  the  Oourt.) 

Error  to  criminal  court  of  record,  Puval 
coimty;   John  L.  Doggett,  Judge. 

Joseph  Smith  was  convicted  of  conducting 
a  lottery,  and  from  the  sentence  imposed  he 
brings  error.     Reversed. 

John  E.  Hartridge,  for  plaintiff  in  error. 
William  B.  Lamar,  Atty.  Oen.,  for  the  State. 

CARTER,  J.  On  November  1,  1897,  an  In- 
formation was  filed  against  plaintiff  in  error 
in  the  criminal  court  of  record  of  Duval 
county,  charging,  in  the  first  count,  ''that 
one  Joseph  Smith,  of  the  county  of  Duval 
and  state  of  Florida,  on  the  1st  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  in  the  county  and 
state  aforesaid,  did  then  and  there  unlaw- 
fully and  feloniously  set  up,  promote,  and 
conduct  lotteries  for  money,  and  did  then 
and  there,  by  means  of  said  lotteries,  then 
and  there  so  set  up  and  promoted,  dispose  of 
money,  and  did  then  and  there  conduct 
divers  lottery  drawings  for  the  distribution 
of  prizes  by  chance,  and  did  then  t^ld  there 
sell  lottery  tickets  for  money'*;  and,  in  the 
second  count,  "that  the  said  Joseph  Smith, 
of  the  county  of  Duval  and  state  of  Florida, 
on  the  1st  day  of  June,  A.  D.  1897,  in  the 
county  and  state  aforesaid,  did  then  and 
there  have,  keep,  exercise,  and  maintain 
gaming  rooms  for  the  purpose  of  gaming 
and  gambling."  The  defendant's  motion  to 
quash  each  count  of  this  information  was 
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overi*uled,  and  a  trial  entered  upon  Noyem- 
ber  1,  1897. 

The  jury,  having  failed  to  agree  upon  a 
verdict,  were  discharged  November  2,  1897, 
and  another  trial  begun  on  the  same  day, 
which  terminated  in  a  verdict,  November  8, 
1897,  finding  defendant  guilty  on  the  flrot 
count,  with  recommendation  for  mercy.  Mo- 
tions to  discharge  defendant,  In  arrest  of 
judgment,  and  for  a  new  trial  were  made 
and  overruled,  and  on  November  5,  1807, 
sentence  was  pronounced  against  defendant, 
from  which  he  sued  out  this  writ  of  error. 

The  first  count  of  the  information  was 
based  upon  section  1,  c.  4373,  Acts  1895,  en- 
titled "An  act  to  prohibit  lotteries  and  games 
of  chance,  and  to  prescribe  penalties  there- 
for," reading  as  follows: 

^Section  1.  That  It  shall  be  unlawful  for 
any  person,  firm  or  corporation  in  this  state 
to  set  up,  promote  or  conduct  any  lottery  for 
money  or  for  anything  of  value,  or  by  means 
of  any  lottery  to  dispose  of  any  money  or 
other  property  of  any  kind  whatsoever,  or 
to  conduct  any  lottery  drawings  for  the  dis- 
tribution of  prizes  by  lot  or  chance,  or  to  ad- 
vertise any  such  lottery  scheme  or  device 
in  any  newspaper,  or  by  circulars,  posters, 
pamphlets  or  otherwise,  or  to  sell  or  to  ofl^er 
for  sale,  or  to  transmit  by  mail  or  otherwise, 
any  lottery  tickets,  coupon  or  share  In,  or 
fractional  part  of  any  lottery  ticket,  share  or 
i'oupon,  or  to  attempt  to  operate,  conduct  or 
advertise  any  lottery  scheme  or  device,  or 
to  have  in  his,  their  or  its  possession  any 
lottery  wheel,  implement  or  device  whatso- 
ever for  conducting  any  lottery,  or  scheme 
for  the  disposal  by  lot  or  chance  jf  anything 
of  value,  or  to  have  in  his,  their  or  its  pos- 
."lession  any  lottery  ticket  or  evidence  of  any 
Hhare  or  right  in  any  lottery  ticket,  or  in  any 
lottery  scheme  or  device,  or  to  have  in  his, 
their  or  Its  possession  any  lottery  advertise- 
ment, circular,  poster  or  pamphlet,  or  any 
list  or  schedule  of  any  lottery  prizes,  gifts  or 
.'Irawings,  or  notice  of  any  such  lottery 
drawings,  scheme  or  device,  or  to  aid  or  as- 
sist in  the  setting  up  or  conducting  of  any 
lottery  either  by  writing,  printing  or  other- 
wise, or  to  be  Interested  in  or  connected  in 
any  way  with  any  lottery  or  lottery  draw- 
ing, or  to  aid  or  assist  in  the  sale,  disposal 
or  procurement  of  any  lottery  ticket,  cou- 
pon, share,  or  right  to  any  drawing  therein. 
Any  violation  of  this  section  shall  be  a  fel- 
ony, and  shall  be  punished  by  a  fine  of  not 
less  than  $500,  nor  more  than  $5,000,  or  by 
imprisonment  in  the  state  penitentiary  not 
less  than  one  year,  nor  more  than  ten  years, 
or  by  both  such  fine  and  imprisonment" 

L  Several  objections  to  the  first  count  of 
the  information  were  presented  by  the  mo- 
tion to  quash,  but  one  only  is  argued  in  this 
court,  which  confines  us  to  a  consideration 
of  that  alone.  The  objection  urged  is  that 
the  first  count  is  bad  for  duplicity,  in  that  it 
charges  defendant  with  four  distinct  offenses 
under  the  statute  quoted,  viz.:    Setting  up. 


promoting,  and  conducting  lotteries;  dispos- 
ing of  money  by  means  of  lotteries;  conduct- 
ing lottery  drawings  for  distributing  prizes 
by  chance;  and  selling  lottery  tickets  for 
money.  In  Bradley  v.  State,  20  Fla.  738,  we 
held  that  when  a  statute  makes  either  of 
two  or  more  distinct  apts,  connected  with  the 
same  general  offense,  and  subject  to  the 
same  punishment,  indictable  as  distinct 
crimes,  they  may,  when  committed  by  the 
same  person,  at  the  same  time,  be  coupled 
hi  one  count,  and  constitute  but  one  offense; 
that  under  a  statute  reading  "whoever  buys, 
receives,  or  aids  in  the  concealment  of  stolen 
money,  goods  or  property,  knowing  the  same 
to  have  been  stolen,  shall  be  pimished,"  etc, 
an  hidictment  charging  that  defendant  "felo- 
niously did  buy,  receive,  and  have,  and  did 
then  and  there  aid  In  the  concealment  of, 
certain  stolen  property,  of,"  etc.,  knowhig 
the  property  to  have  been  feloniously  stolen, 
was  not  bad  for  duplicity;  that  the  indtet- 
ment  in  such  a  case  might  be  either  for  the 
buying,  or  the  receivhig,  or  the  aiding  in  the 
concealment,  of  stolen  property,  or  it  might 
combine  all  these  offenses  in  one  count  See, 
also,  King  v.  State,  17  Fla.  183.  This  case 
clearly  falls  within  the  principle  of  those 
decisions;  consequently  the  court  below 
properly  declined  to  quash  the  first  count  of 
the  information.  It  is  unnecessary  for  us 
to  consider  the  ruling  refusing  to  quash  the 
second  count,  as  the  legal  effect  of  the  ver- 
dict rendered  acquits  the  defendant  of  the 
charge  contained  therein.  Green  v.  State, 
Id.  669. 

II.  The  bill  of  exceptions  shows  that  at  the 
first  trial,  begun  November  1,  1897,  the  case 
was  submitted  to  the  jury  on  the  evening  of 
that  day;  that  about  12  o'clock  the  next  day, 
the  jury  not  having  agreed  upon  their  verdict 
the  court  instructed  the  sheriff  to  bring  them 
into  court  for  the  purpose  of  discharging  them, 
the  defendant  protesting  against  such  dis- 
charge; that  the  jury  were  brought  into 
court,  and  asked  if  they  had  agreed  upon  a 
verdict  and  replied,  "No;"  that  defendant 
again  protested  against  the  discharge  of  the 
jury,  on  the  ground  that  they  had  not  re- 
quested to  be  discharged,  and  had  not  come 
into  court  and  asked  to  be  discharged,  as 
required  by  the  statute;  that  the  judge 
stated  that  he  had  received  such  a  note,  but 
defendant  replied  that  a  note  from  a  juror 
was  not  a  request  of  the  jury,  as  required 
by  law;  that  thereupon  the  judge  asked  the 
foreman  if  there  was  any  chance  of  an  agree- 
ment who  answered,  "No."  Thereupon  the 
jury  was  discharged,  to  which  defendant  ex- 
cepted. The  record  entry  of  this  transac- 
tion shows  that  the  case  was  given  to  the 
jury  on  November  1,  1897,  and  they  had  not 
agreed  upon  a  verdict  when  the  court  ad- 
journed for  the  day;  that  on  November  2, 
1897,  the  jury  reported  to  the  court  that  they 
were  unable  to  agree,  and  were  called  into 
court  and  agahi  reported  that  it  was  impossi- 
ble  to  reach  a  verdict  ^g.the^(^^i^<5^gij^ 


856 


23  SOUTHERN  REPORTER. 


(Fla. 


of  a  disagreement,  and  that  thereupon  they 
were  discharged  from  further  consideration 
of  the  case.  It  is  insisted  that  the  discharge 
of  the  Jury,  under  these  circumstances,  op- 
erated as  a  bar  to  any  further  prosecution 
under  the  information,  and  it  was  sought  to 
be  made  available  for  this  purpose  by  various 
motions  in  the  court  below,  and  also  by  a 
special  plea,  which  will  be  referred  to  In  the 
next  succeeding  paragraph  of  this  opinion. 
The  argument  In  this  court  Is  that  sections 
1093,  2925,  Rev.  St,  furnish  the  exclusive 
rule  by  which  the  discbarge  of  a  jury  for 
disagreement  may  be  effected,  and  that,  as 
these  provisions  were  not  complied  with  in 
this  case,  the  claim  of  former  Jeopardy  is 
well  founded.  These  two  sections  are  prac- 
tically in  the  same  language,  and  they  pro- 
vide that  "when  a,  Jury,  after  due  and  thor- 
ough deliberation  upon  any  cause,  shall  re- 
turn into  court,  without  having  agreed  upon 
a  verdict,  the  court  may  explain  to  them 
anew  the  law  applicable  to  the  case  and  may 
send  them  out  again  for  further  deliberation; 
but  if  they  shall  return  a  second  time  without 
having  agreed  upon  a  verdict,  they  shall  not 
be  sent  out  again  without  their  own  consent, 
unless  they  shall  ask  from  the  court  some 
further  explanation  of  the  law."  In  Tervln 
v.  State,  37  Fla.  396,  20  South.  551,  we  held 
that,  while  these  provisions  confer  the  legal 
right  upon  Juries  to  be  discharged  where  the 
circumstances  therein  mentioned  exist,  they 
were  not  designed  to  abridge  in  any  way  the 
judicial  discretion  vested  in  the  Judge  to  or- 
der such. discharge  whenever  a  proper  case  is 
presented  for  the  exercise  of  such  discretion, 
even  though  the  circumstances  warranting 
such  discharge  are  not  such  as  invest  juries 
themselves,  under  the  statute,  with  the  right 
to  demand  their  discharge.  In  Ellis  v.  State, 
25  Fla.  702,  6  South.  768,  it  is  held  that  the 
arbitrary  discharge  of  a  Jury,  against  the 
consent  of  the  accused,  without  any  cause, 
and  where  no  circumstances  exist  calling  for 
the  exercise  of  the  court's  discretion,  is  a 
bar  to  a  subsequent  trial  upon  the  same  in- 
dictment; but  that  the  discharge  of  a  Jury 
in  cases  of  manifest  necessity,  such  as  the 
sudden  Illness  of  a  Juror,  the  illness  of  a 
prisoner,  or  other  urgent  cause,  will  not  ex- 
empt the  prisoner  from  again  being  tried. 
We  think  the  facts  of  this  case  were  such  as 
to  call  for  the  exercise  of  the  discretion  of 
the  court,  and  there  is  nothing  In  the  record 
showhig  an  abuse  of  discretion.  The  Jury 
had  retired  on  the  evening  of  one  day,  and 
were  not  discharged  until  about  noon  of  the 
next  day.  They  were  not  discharged  until 
they  were  called  into  open  court,  and  through 
their  foreman  had  assured  the  court  of  their 
inability  to  agree  upon  a  verdict,  after  a  rea- 
sonable time  spent  in  the  effort  to  agree. 
ElUs  V.  State,  25  Fla.  702,  6  South.  768;  Ter- 
vln  V.  State,  37  Fla.  396,  20  South.  551; 
Adams  V.  State.  34  Fla.  185,  15  South.  905. 

III.  The  defendant,  on  November  2,  1897, 
llled  a  plea  alleging  that  he  had  been  duly 


tried  at  the  same  term  by  a  Jury  duly  im- 
paneled  and  sworn;  that  the  jury,  after  tak- 
ing the  case  of  defendant  under  consideration 
under  the  charge  of  the  court,  and  having 
same  under  advisement,  were,  without  the 
request  of  said  jurors,  as  a  Jury,  called  into 
court  by  the  Judge  of  said  court,  and  dis- 
charged, without  the  consent  and  under  the 
protest  of  the  defendant,  from  the  further 
consideration  of  said  cause.  The  county 
solicitor  demurred  to  this  plea  upon  the 
ground  that  the  facts  alleged  were  insufficient, 
as  a  matter  of  law,  to  constitute  a  defense. 
It  is  argued  in  this  court  that  the  plea  ten- 
dered an  issue  of  fact,  which  should  have 
been  tried  by  a  jury,  and  that  the  facts  al- 
leged were  sufficient  to  show  former  Jeopardy. 
The  demurrer  admitted  the  truth  of  the  mat- 
ters alleged  in  the  plea,  and  submitted  them 
to  the  court,  for  the  purpose  of  determining 
whether,  as  a  matter  of  law,  they  constituted 
a  defense,  if,  therefore,  the  demurrer  was 
properly  sustained,  the  facts  ought  not  to 
have  been  submitted  to  the  Jury  as  claimed. 
It  will  be  observed  that  this  plea  did  not 
allege  that  the  Jury  were  discharged  arbi- 
trarily, or  capriciously,  or  without  cause,  but 
simply  without  their  consent,  and  against  the 
consent  and  over  the  protest  of  the  defend- 
ant. There  is  no  law  which  prohibits  the 
discharge  of  a  Jury  without  their  consent, 
or  without  the  consent  of  a  defendant 
Whenever  a  necessity  arises  which  calls  into 
action  the  discretion  of  the  court,  this  dis- 
cretion is  not  necessarily  controlled  by  the 
wishes  of  the  jury  or  the  defendant  As  the 
plea  does  not  negative  the  idea  that  the  Jury 
were  discharged  for  sufficient  cause,  the  de- 
murrer was  properly  sustained.  Tervln  v. 
State,  37  Fla.  396  (text,  403),  20  South.  551. 

lY.  It  appears  that  at  the  second  trial,  be- 
gun November  2,  1897,  the  jury  received  the 
charge  and  retired  to  consider  their  verdict; 
that  a  few  minutes  after  11  o'clock  p.  m.  the 
Jury  were  notified  that,  if  they  could  not 
agree  upon  a  verdict  within  10  minutes,  the 
court  would  take  a  recess  until  9  o'clock  a. 
m.  next  day;  that,  the  Jury  not  having  agreed 
upon  their  verdict  within  the  time  stated* 
the  court  placed  the  Jury  in  charge  of  a 
specially  sworn  bailifit  for  the  night,  and  or- 
dered a  recess  until  9  o'clock  a.  m.  After 
the  Judge  reached  his  home,  and  had  retired 
for  the  night  (about  11:45  p.  m.),  he  received 
a  written  message  from  the  bailiff  to  the 
effect  that  the  Jury  had  agreed  upon  a  ver^ 
diet,  and  desired  to  know  if  they  could  seal 
it,  and  separate  until  9  o'clock  next  morning. 
The  Judge  sent  for  the  clerk  of  the  court,  and 
at  his  residence  instructed  the  clerk  to  In- 
form the  Jury  that  they  could,  if  they  ao  de- 
sired, deliver  to  the  bailiff  their  verdict  seal- 
ed in  accordance  with  instructions  given  the 
clerk,  and  separate  until  next  morning. 
These  instructions  were  followed,  but  the  de- 
fendant was  not  present,  neither  was  his 
counsel,  nor  did  they  have  any  information 
of  these  proceedings  until  next  morning. 
Digitized  by  VaUi^  V  LC 
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When  the  court  met  nejct  morning  the  jurors 
were  in  their  places,  and,  the  sealed  yerdict 
being  handed  them,  they  pronounced  same  to 
be  their  verdict,  and,  being  polled  by  order 
of  the  court,  each  Juror  affirmed  the  verdict 
The  defendant,  by  motions  to  discharge,  in 
arrest,  and  for  a  new  trial,  sought  to  avail 
himself  of  this  irregular  proceeding. 

It  is  insisted  that  tliis  action  of  the  court 
operates  as  a  discharge  of  the  defendant  from 
further  prosecution,  and  is  not  merely  an 
error  causing  a  reversal  of  the  Judgment  It 
will  be  observed  that  the  Jury  were  not  dis- 
charged. They  were  simply  permitted  to 
separate  until  the  reassembling  of  the  court, 
after  having  agreed  upon  a  verdict.  In  the 
case  of  Frances  v.  State,  6  Fla.  306,  it  was 
held  that  the  court  has  power,  during  the  trial 
of  any  case  not  capital,  in  the  exercise  of  a 
sound  discretion,  to  permit  a  Jury,  under  the 
proper  charge,  to  separate.  And  in  Bird  v. 
State,  18  Fla.  493,  it  was  held  that  the  mere 
separation  of  the  Jury,  without  the  consent  of 
the  court,  is  not  sufficient  ground  for  a  new 
trial.  See,  also.  State  v.  Madoil,  12  Fla.  151; 
Tervin  v.  State,  37  Fla.  306,  20  South.  551. 
Under  these,  authorities,  the  separation  of  the 
Jury,  either  with  or  without  the  consent  of 
the  court  cannot  be  held  to  entitle  a  defend- 
ant to  his  discharge,  but,  at  most  is  an  er- 
ror which  may  authorize  a  new  trial  We 
think  the  action  of  the  court  below  in  per- 
mitting the  Jury  to  separate  was  erroneous, 
and  necessitates  a  reversal  of  the  Judgment 
The  defendant  was  charged  with  a  felony, 
and  he  not  only  had  a  right  to  be  present 
when  this  order  was  made,  but  the  court 
had  no  right  to  make  an  order  without  his 
presence,  whereby  the  Jury  then  considering 
his  case  were  permitted  to  separate  before 
their  verdict  was  received  in  court  certainly 
not  without  a  necessity  calling  for  it  In  the 
case  of  Holton  v.  State,  2  Fla.  476,  it  appeared 
that,  after  the  Jury  had  retired,  the  Judge  in- 
structed the  sheriff,  if  they  did  not  agree 
in  one  hour,  to  adjourn  the  court  until  the 
next  morning.  Between  11  and  12  o'clock 
at  night  the  Jury  sent  to  the  Judge  by  a 
bailiff  for  his  charge,  and,  on  a  message  from 
the  Judge,  the  clerk  made  out  and  furnished 
the  Jury  with  what  purported  to  be  a  copy 
of  the  charge.  This  was  done  without  the 
knowledge  of  the  prisoner,  and  this  court 
held  that  the  action  of  the  trial  court  was 
tantamount  to  recharging  the  Jury  in  the 
absence  of  the  defendant  and  granted  a  new 
trial.  It  was  also  there  held  that  no  com- 
munication whatever  ought  to  take  place  be- 
tween the  Judge  and  the  Jury,  after  the  cause 
has  been  committed  to  the  Jury,  and  they 
have  been  charged  by  the  court,  unless  In 
open  court  and  in  the  presence  of  the  de- 
fendant and,  if  practicable,  of  his  counsel 
That  case  is  decisive  of  the  present  question, 
and  it  has  been  often  quoted  and  approved 
in  subsequent  decisions  of  this  court.  Adams 
V.  State,  28  Fla.  511,  10  South.  106;  Sum- 
meralls  v.  State,  37  Fla.  162,  20  South.  242. 


The  assignments  of  error  present  other 
questions,  which  we  do  not  deem  it  essential 
to  pass  upon  at  this  time.  For  the  error 
pointed  out  the  Judgment  of  the  court  below 
is  reversed,  and  a  new  trial  granted. 


GANTLING  v. 


(^  Fla.   287) 
STATE. 


(Supreme  Court  of  Florida.    April  13, 1806.) 
Criminal  Law  —  Election  bbtwbbn  Counts  — 

EviDBKOB^OBJECTIONS—CONFaSSIONS  —  CRBDl<i 

BiuTT  ov  Witness  —  Reason  able  Doubt— Ih- 

STBUCTIONB— ClBCUMSTANTIAL  GVIDBKOB. 

1.  Where  two  counts  in  an  indictment  relate 
to  the  same  transaction,  and  are  only  meant  to 
meet  various  aspects. in  which  the  evidence 
may  present  Hself,  the  court  commits  no  er- 
ror in  refusing  to  compel  the  solicitor,  before 
any  evidence  is  offered,  to  elect  between  the 
counts,  or  to  designate  the  count  upon  which  he 
intends  to  rely  for  conviction. 

2.  £}vidence  of  circumstances  tending  to  con- 
nect the  accused  with  the  commission  of  the  al- 
leged crime,  even  though  inconclusive,  is  proper- 
ly admitted. 

3.  A  nonexpert  witness  may  testify  to  the 
fact  of  stains  upon  clothing  found  upon  the 
body  of  a  deceased  person,  and  may  state  the 
color  of  those  stains,  these  being  matters  of 
common  knowledge  and  common  observation. 

4.  An  objection  to  evidence  that  it  is  "clearly 
inadmissible  according  to  law"  is  properly  over- 
ruled because  of  its  generality. 

5.  Where  it  is  shown  that  a  confession  was 
freely  and  voluntarily  made,  and  that  no  im- 

Sr(H>er  influences  were  exerted  to  induce  it,  evi- 
ence  of  such  confession  is  properly  admitted. 

6.  Under  the  legal  maxim,  "Falsus  in  uno, 
falsus  in  omnibus,"  a  jury  may  disregard  the 
entire  testimony  of  a  witness,  where  such  wit- 
ness has  willfully  and  knowingly  or  corruptly 
sworn  falsely  to  a  material  fact  in  the  case; 
but  they  are  not  required  to  do  so;  neither  does 
the  law  attach  any  such  condition  or  qualifica- 
tion to  the  rule  as  prevents  its  operation  in  cases 
where  the  false  witness  is  corroborated  by  some 
circumstances  proven,  or  by  the  testimony  of 
some  other  credible  witness  in  the  case. 

7.  The  court  may  properly  advise  the  jury  that 
they  may  disregard  the  entire  testimony  of  a 
witness  where  such  witness  has  willfully  and 
knowingly  or  corruptly  sworn  falsely  to  a  mate- 
rial fact  in  the  case;  and  in  determining  wheth- 
er they  will  disregard  it,  or  what  weight  they 
shall  give  to  it,  they  may  take  into  considera- 
tion the  fact  that  such  witness  is  or  is  not  cor- 
roborated by  other  credible  evidence  in  the  case. 

8.  The  court  may  property  advise  the  jury 
that  they  have  a  right  to  reject  the  testimony  of 
any  witness  whose  general  reputation  for  truth 
and  veracity  has  been  proven  to  be  bad,  and 
that  in  determining  whether  they  will  disregard 
it,  or  what  weight  they  shall  give  to  it,  they 
may  take  into  consideration  the  fact  that  such 
witness  is  or  is  not  corroborated  by  other  credi- 
ble evidence  in  the  case. 

9.  Courts  have  no  right  to  qualify  the  rule 
requiring  the  guilt  of  an  accused  to  be  proven 
beyond  reasonable  doubt,  or  to  disparage  it  in 
the  estimation  of  juries  by  giving  immediately  . 
after  and  in  connection  with  a  charge  upon  this 
subject  an  instruction  to  the  effect  that  "the 
humane  provision  of  the  law  lb  designed  to  pro- 
tect innocent  persons  who  are  wrongfully  char- 
ged with  the  commission  of  crime  from  being 
unjustly  convicted,  and  is  not  designed  to  en- 
able persons  to  escape  punishment  who  are 
guilty  of  the  commission  of  crime  if  they  are 
shown  to  be  guilty  by  the  evidence." 

10.  The  jury  determines  the  credence  which 
shall  be  attached  to  a  confession  given  in  evi- 
dence, and  of  every  pa^^J^5<f^v^e|^i|l^ 
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give  it  a  fair  and  nnprejudiced  consideration. 
The  confession  should  be  taken  as  a  whole. 
The  time  and  circumstances  of  its  making,  its 
harmony  or  inconsistency  in  itself  or  with  the 
other  evidence  in  the  case,  the  motives  which 
may  have  operated  on  the  defendant  in  mak- 
ing it,  should  all  be  fairly  considered  by  the 
jury,  and  then  they  should  give  effect  to  such 
parts  as  they  find  sufficient  reason  to  credit, 
and  reject  all  that  they  find  sufficient  reason  to 
reject,  but  they  should  not  give  effect  to  or  re- 
ject any  part  arbitrarily  or  capriciously. 

11.  An  instruction  ^'that  circumstantial  evi- 
dence is  not  only  legal  evidence,  but  also  that  a 
well-connected  train  of  circumstances  is  as  con- 
clusive of  a  fact  as  is  the  greatest  array  of 
positive  evidence."  in  connection  with  further 
instructions  to  the  effect  that,  where  a  con- 
viction of  guilt  de^nds  upon  circumstantial 
evidence  alone,  the  circumstances  proven  should 
not  only  all  concur  to  show  that  defendant  com- 
mitted the  crime,  but  that  they  are  all  incon- 
sistent with  any  other  rational  conclusion,  and 
that  circumstances,  when  alone  relied  upon  for 
a  conviction,  should  to  a  moral  certainty  actual- 
ly exclude  every  hypothesis  but  the  one  to  be 
proved,  is  not  erroneous. 

12.  An  instruction  upon  the  facts  or  as  to  the 
weight  and  sufficiency  of  evidence  is  properly 
refused. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hamilton  county; 
John  F.  White,  Judge. 

C.  G.  Gantling  was  convicted  of  murder  in 
the  first  degree,  and  from  the  sentence  of 
death  he  brings  error.    Reversed. 

At  a.  special  term  of  the  circuit  court  of 
Hamilton  county,  held  in  October,  1896, 
plaintiff  in  error  was  indicted  for  the  murder 
of  one  Lilly  Gantling,  alleged  to  have  been 
committed  August  1,  1896.  The  indictment 
contained  two  counts;  the  first  charging 
that  the  murder  was  effected  with  a  razor, 
the  second  that  It  was  committed  in  a  man- 
ner and  by  means  unknown  to  the  grand 
jury.  The  defendant  was  tried,  and  convict- 
ed of  murder  in  the  first  degree  at  the  fall 
term,  1897,  of  said  court,  and  from  the  death 
sentence  imposed  upon  him  sued  out  this 
writ  of  error. 

The  conviction  was  based  upon  circum- 
stantial evidence  supplemented  by  proof  of 
defendant's  extrajudicial  confessions.  There 
was  evidence  tending  to  show  the  following 
facts:  On  and  prior  to  August  1,  1896,  the 
defendant  kept  a  restaurant  In  Jasper,  and 
also  ran  a  hack  and  buggies  for  the  public. 
His  children  were  waiters  in  the  restaurant, 
among  whom  was  Lilly  Gantling,  a  daughter 
about  15  years  of  age.  She  disappeared  in 
the  latter  part  of  July  or  first  part  of  August, 
1896,  although  very  few  people  observed  it, 
and  defendant  made  slight  efforts,  if  any,  to 
ascertain  her  whereabouts.  Between  mid- 
night and  day  in  the  latter  part  of  a  week 
in  the  first  part  of  August,  1896,  two  men 
and  a  girl  were  seen  going  down  the  road 
in  the  direction  of  a  bay  or  pond  northwest 
of,  but  near,  Jasper.  The  girl  was  "holler- 
ing and  going  on,  and  jumped  off,  and  look- 
ed like  she  ran."  One  of  the  men  spoke  to 
her,  and  said:  "Come  back  here  to  me. 
Didn't  I  tell  you  not  to  go  another  step  fur- 
ther that  way?"    The  girl   seemed   to  be 


crying,  and  the  parties  passed  on  down  the 
road.  Later  in  the  night  other  "hollering" 
was  heard  down  in  the  bay,  impressing  the 
witness  who  heard  it  that  there  was  a  death 
down  there  that  night  The  hollering  down 
in  the  bay  sounded  like  a  girl,  not  a  woman. 
On  the  first  Saturday  night  after  the  first 
Monday  in  August,  1896,  between  1  and  2 
o'clock,  a  woman's  voice  was  heard  by  per- 
sons in  Jasper,  crying,  as  if  in  great  distress, 
n>h  Lordy!  Oh  Lordyl"  and  a  few  moments 
afterwards  it  was  repeated.  At  about  3 
o'clock  a  vehicle  was  heard  going  In  the  di- 
rection of  defendant's  house,  and  when  It 
reached  his  house  defendant's  voice  was  rec- 
ognized, calling  'Tra!  Ira!"  to  one  of  his 
sons.  The  woman's  screams  were  in  a  di- 
rection northwest  of  Jasper  and  the  vehicle 
came  from  -that  direction.  On  Sunday  morn- 
ing about  the  1st  of  October,  1896,  between 
8  and  9  o'clock,  the  remains  of  a  colored 
female  were  found  about  20  yards  from  the 
edge  of  a  swamp  or  bay  located  near  Jas- 
per, in  a  northwesterly  direction.  The  body 
was  badly  decomposed,  but  from  the  cloth- 
ing and  certain  peculiarities  of  the  hair,  fore- 
head, and  teeth  it  was  identified  as  the  body 
of  Lilly  Gantling.  The  body  was  covered 
when  first  found.  The  defendant  and  his 
wife,  at  the  request  of  the'  coroner's  Jury, 
went  down,  and  viewed  the  remains,  but 
neither  seemed  to  recognize  them.  There 
was  also  evidence  tending  to  show  that 
when  Lilly  Gantling  disappeared  she  was 
apparently  three  or  four  months  advanced 
in  pregnancy;  also  conflicting  evidence  as 
to  whether  defendant  ever  made  any  in- 
quiries or  searches  for  his  daughter,  either 
before  or  after  his  arrest,  which  occurred 
within  a  few  days  after  the  body  was  found. 
There  wae  also  evidence  tending  to  show 
that  defendant  confessed  to  two  persons  at 
different  times  on  the  afternoon  of  the  day 
the  body  was  found  that  he  had  been  inti- 
mate with  his  daughter  Lilly;  that  she  be- 
came pregnant;  that  he  killed  her  because 
he  had  to  do  so  in  order  to  "keep  in  with 
the  Masons."  One  of  these  persons  testified 
that  defendant  told  him  "Dellage  held  her 
hands,  and  I  cut  her  throat."  There  was 
also  evidence  tending  to  show  that  defend- 
ant asked  a  prisoner  in  the  jail  with  him. 
who  was  about  to  be  liberated  on  bond,  to 
go  to  Georgia,  and  write  defendant  a  letter, 
'^saying  that  you  are  my  daughter,  Lilly 
Gantling,  and  it  will  do  me  lots  of  good  in 
my  case." 

The  court  charged  the  jury,  among  other 
things,  as  follows:  "(1)  [When  you  are  satis- 
fied that  a  witness  has  willfully  sworn  falsely 
to  a  material  matter  or  fact  in  the  case,  then 
you  may  disregard  the  entire  evidence  of 
such  witness,  unless  the  evidence  of  such 
witness  is  corroborated  by  circumstances 
proven,  or  by  the  testimony  of  some  other 
credible  witness.]  (2)  The  general  reputation 
of  a  man  for  truth  and  veracity  is  what  his 
neighbors  generally  sayj^g^g(^^:^|[J^gf^]^t 
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klB  Teraclty.  [When  a  witness'  general  repu- 
tation for  truth  and  veracity  Is  thus  shown 
to  he  had,  you  may  disregard  the  evidence 
of  such  witness  from  your  consideration,  un- 
less the  evidence  of  such  witness  is  corrobo- 
rated by  some  circumstances  proven,  or  by 
the  evidence  of  some  witness  who  is  truth- 
ful. What  one  or  two  neighbors  alone  say 
as  to  veracity  does  not  constitute  the  general 
reputation  of  such  witness  for  truth  and  ver- 
acity, where  such  witness  had  numerous 
neighbors.]  (3)  On  the  trial  of  persons  char- 
ged with  the  commission  of  murder  in  the 
llrst  degree,  If  the  Jury  find  such  person 
guilty  of  any  offense  whatever,  they,  In  their 
verdict,  are  required  to  state  the  degree  of 
homicide  of  which  they  And  such  person 
guilty.  Where  one  being  arraigned  has 
pleaded  not  guilty,  as  In  the  case  at  bar,  and 
such  person  Is  on  trial  for  the  alleged  offense 
[to  justify  a  verdict  of  guilty  of  any  offense, 
the  minds  of  the  jurors  trying  such  case 
should  be  satisfied  of  the  guilt  of  the  accused 
from  the  evidence  beyond  a  reasonable  doubt, 
or  they  should  find  a  verdict  of  not  guilty. 
The  humane  provisions  of  the  law  are  design- 
ed to  protect  Innocent  persons  who  are 
wrongfully  charged  with  the  commission  of 
crime  from  being  unjustly  convicted,  and 
are  not  designed  to  enable  persons  to  escape 
punishment  who  are  guilty  of  the  commission 
of  crime.  If  they  are  shown  to  be  guilty  by 
the  evidence.]  (4)  [To  Justify  you  in  finding 
a  verdict  of  guilty  of  murder  in  .the  first  de- 
gree, you  shall  be  satisfied  from  the  evidence, 
under  these  instructions,  of  the  following  ma- 
terial facts,  among  others:  First,  that  Lilly 
Oantllng  is  dead;  second,  that  the  prisoner 
at  the  bar  caused  the  death  of  said  Lilly 
Oantllng  at  the  time  and  place  alleged  In  the 
indictment,  and  in  some  way  and  manner, 
and  by  some  means,  instruments,  and  deadly 
weapons  unlsnown,  unlawfully,  and  from  a 
premeditated  design  to  effect  the  death  of 
her,  the  said  Lilly  Oantllng.]  (5)  You  are 
instructed  that  the  law  In  regard  to  admis- 
sions or  confessions,  where  such  have  been 
satisfactorily  proven  to  have  been  made  by 
a  party  charged  with  the  commission  of  a 
crime,  and  to  which  such  confessions  and 
admissions  relate,  [that  it  is  your  duty  to 
consider  the  whole  statement,  admission,  or 
confession  proven  to  have  been  made,  and 
that  you  may  l)elieve  the  whole  to  be  true, 
or  a  part  of  It  to  be  true,  and  the  balance 
of  it  untrue,  or  you  may  disbelieve  the  whole 
of  the  same.  Where  an  admission  or  confes- 
sion of  guilt  Is  proven  to  have  been  freely 
and  voluntarily  made  by  a  person  charged 
with  the  offense,  who  is  of  sound  mind,  then 
such  admission  or  confession  of  guilt  of  the 
crime'  charged  Is  to  be  received  as  evidence 
of  guilt  of  such  person]  on  the  well-known 
principle  that  it  is  not  reasonable  to  presume 
that  a  person  of  sound  mind  would  confess 
or  admit  a  thing  or  things  to  be  true  that 
might  or  would  imperil  their  safety,  or  be 
prejudicial  to  them  on  a  trial  If  such  admis- 


sion or  confession  was  In  fact  false.  (9  Kb 
to  the  evidence  In  the  case  at  bar,  which  is 
circumstantial,  you  are  instructed  as  matter 
of  law  that  circumstantial  evidence  is  legal 
evidence,  [and  are  further  instructed  that  It 
is  well  settled  by  decisions  of  various  courts 
In  this  country,  and  especially  by  our  own  su- 
preme court,  *that  circumstantial  evidence  is 
not  only  legal  evidence,. but  also  that  a  well- 
connected  train  of  circumstances  is  as  con- 
clusive of  a  fact  as  Is  the  greatest  array  of 
positive  evidence.*]  The  vaiue  of  this  kind 
of  evidence  consists  In  the  conclusive  nature 
and  tendency  of  the  circumstances  relied  up- 
on to  establish  any  controverted  facts.  In 
criminal  cases  they  must  not  only  be  con- 
sistent with  guilt  of  the  accused,  but  must 
be  Inconsistent  with  the  innocence  of  the  ac- 
cused. Where  a  conviction  of  guilt  depends 
upon  circumstantial  evidence  alone,  the  cir- 
cumstances proven  should  not  only  all  con- 
cur to  show  that  the  prisoner  committed  the 
crime,  but  that  they  all  are  Inconsistent  with 
any  other  rational  conclusion.  And  the  cir- 
cumstances proven  should  all  connect,  or  tend 
to  connect,  the  accused  with  the  commission 
of  the  alleged  crime,  and  the  circumstances 
proven  should  be  of  such  character  as  to  satis- 
fy the  minds  of  the  Jurors  trying  the  case  of 
the  guUt  of  the  accused  beyond  a  reasonable 
doubt  The  circumstances  from  which  the 
conclusion  Is  drawn  should  be  fully  establish- 
ed. All  the  facts  should  be  consistent  with 
the  hypothesis  of  guilt  The  circumstances 
should  be  of  conclusive  nature  and  tendency, 
and  the  circumstances,  when  alone  relied  up- 
on for  a  conviction,  should,  to  a  moral  cer- 
tainty, actually  exclude  every  hypothesis  but 
the  one  to  be  proved." 

For  our  own  convenience,  we  have  number- 
ed the  above-quoted  portions  of  the  charge, 
and  those  portions  embraced  within  braclcets 
were  duly  excepted  to  by  defendant  Other 
facts  are  stated  in  the  opinion. 

Mallory  F.  Home,  for  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Oen.,  for  the  State. 

CARTER,  J.  (after  stating  the  facts).  I. 
After  the  Jury  was  impaneled  and  sworn, 
but  before  any  evidence  was  offered,  the  de- 
fendant moved  the  court  to  require  the  state 
attorney  to  elect  between  the  first  and  sec- 
ond counts  of  the  indictment  and  to  desig- 
nate the  count  upon  which  he  Intended  to 
rely  for  a  conviction. '  In  overruling  this  mo- 
tion the  court  committed  no  error,  as  both 
counts  related  to  the  same  transaction,  and 
were  framed  to  meet  various  aspects  In 
which  the  evidence  might  present  itself. 
Murray  v.  State,  25  Fla.  528,  6  South.  498. 

II.  The  remains  of  Lilly  Oantllng  were  dis- 
covered on  Sunday.  The  coroner's  Jury  was 
in  session  that  day,  and  also  the  following 
day,  Monday,  and  many  people  went  to  and 
from  the  place  where  the  remains  were  dis- 
covered on  these  days.  The  remains  were 
found  In  a  swamp  or  bay  near  Jasper,  aaC 
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isolated  spot  grown  np  with  bashes  and  thick 
undergrowth.  On  Monday  morning  a  piece 
of  black  oilcloth,  considerably  worn,  and  of 
unusual  size,  was  discovered  among  the 
bushes  in  the  bay  near  the  remains,  but  fur- 
ther in  the  swamp.  Between  the  oilcloth 
and  the  remains  several  bushes  were  broken; 
the  broken  bushes  extending  from  the  cloth 
in  the  direction  of,  and  about  half  the  dis- 
tance to,  the  remains.  There  was  evidence 
tending  to  show  that  this  oilcloth  belonged 
to  defendant,  and  that  he  had  frequently 
used  it  in  connection  with  the  operation  of 
his  public  conveyances.  The  defendant  ob- 
jected to  evidence  concerning  the  broken 
bushes  and  the  oilcloth  on  the  ground  that 
same  was  irrelevant,  and  because  the  persons 
testifying  about  the  oilcloth  were  not  pres- 
ent when  it  was  found.  As  to  the  last 
ground  of  this  objection,  there  was  evidence 
tending  to  show  that,  although  the  witness- 
es were  not  present  when  the  cloth  was  first 
discovered,  yet  they  saw  it  before  it  had 
been  moved;  that  around  It  the  ground  was 
dry,  but  underneath  it  the  ground  was  damp 
when  they  first  saw  It  We  think  this  evi- 
dence was  sufficient  to  admit  their  testimony. 
As  to  the  first  ground  of  objection,  there  was 
evidence  tending  to  show  that  this  oilcloth 
was  owned  by  defendant  at  the  time  his 
daughter  disappeared;  that  on  the  night  in 
August  when  distressing  female  screams 
were  heard  in  the  direction  of  this  bay  it 
was  raining,  and  it  Is  a  matter  of  common 
knowledge  that  an  oilcloth  is  an  article  ca- 
pable of  use  as  a  protection  from  rain.  We 
think  the  circumstance  of  its  being  found 
near  the  remains  with  indications  by  broken 
bushes  of  the  passage  of  some  animate  ob- 
ject between  the  oilcloth  and  the  remains, 
while  inconclusive,  yet  tended  in  some  de- 
gree to  connect  the  defendant  with  the  crime 
charged,  and  was,  therefore,  admissible  in 
evidence.  Reynolds  v.  State,  34  Fia.  175,  16 
South.  78;  Jenkins  v.  State,  35  Fla.  737,  18 
South.  182. 

III.  Jim  Yates,  a  witness  for  the  state,  tes- 
tified that  he  saw  a  part  of  the  clothing 
found  with  the  remains;  that  he  saw 
splotches  or  stains  of  some  kind  about  this 
clothing,  which  he  supposed  was  blood;  he 
felt  confident  that  It  was  blood.  The  defend- 
ant objected  to  this  latter  statement  as  being 
a  mere  conclusion  of  the  witness.  The  court 
ruled  that,  unless  the  witness  was  an  ex- 
pert, he  could  not  testify  that  the  stains 
were  blood  stains,  but  that  he  could  give  the 
color  of  the  stains,  and  the  jury  could  draw 
its  own  conclusions.  The  witness  then  stat- 
ed that  he  was  not  an  expert;  that  the  stains 
were  of  a  yellow  or  reddish  color;  they  had 
been  there  so  long  that  they  were  not  the 
color  of  blood.  The  defendant  then  moved 
to  strike  out  the  entire  testimony  of  this  wit- 
ness, on  the  ground  that  his  testimony  was 
expert  testimony  given  by  a  nonexpert  wit- 
ness. The  court  properly  overruled  this  mo- 
tion.   All  of  this  witness*  testimony  was  not 


expert  It  requires  no  expert  kbowledge  to 
enable  one  to  know  that  there  are  stains  up- 
on clothing,  nor  their  color,  where  they  are 
visible  to  the  eye.  These  are  matters  open 
to  common  knowledge  and  common  observa- 
tion. 

lY.  It  is  insisted  that  the  court  erred  in  ad- 
mitting evidence  of  defendant's  alleged  con- 
fession to  the  witness  Dick  Hill.  The  objec- 
tions interposed  were  that  '^defendant  was 
induced  by  a  hope  of  betterment  to  talk  to 
witness,  and  because  the  same  was  not  per- 
fectly free  and  voluntary,  and  was  other- 
wise clearly  inadmissible  in  evidence  ac- 
cording to  law."  The  last  ground  was  so 
general,  vague,  and  indefinite  that  it  demand- 
ed no  serious  consideration  from  the  court. 
The  court  was  justified  in  overruling  it  be- 
cause of  its  generality.  Carter  v.  Bennett  4 
Fla.  283;  Gladden  v.  State,  12  Fla.  562; 
Withers  v.  Sandlin,  36  Fla.  619,  18  South. 
856.  The  other  grounds  of  objection  were 
properly  overruled  because  there  was  no 
testimony  whatever  tending  to  show  that 
this  alleged  confession  was  not  perfectly 
free  and  voluntary,  or  that  it  was  made  in 
consequence  of  a  "hope  of  betterment.*'  On 
the  contrary,  Hill  testified  that  defendant 
made  this  confession  at  his  own  home,  prior 
to  his  arrest;  that  he  voluntarily  began  the 
conversation  which  led  up  to  the  confession 
by  stating  that  trouble  had  come  upon  iilm; 
and  he  further  testified  that  no  Inducements 
whatever  were  held  out  to  defendant  to  pro- 
cure the  confession.  Where  it  is  shown  that 
a  confession  was  freely  and  voluntarily 
made,  that  no  improper  Influences  were  ex- 
erted to  induce  it,  the  court  commits  no  er- 
ror in  admitting  evidence  of  such  confession. 
Holland  v.  State,  39  Fla.  178,  22  South.  298, 
and  authorities  cited. 

y.  The  court  erred  in  giving  that  portion 
of  the  charge  numbered  1.  Under  the  legal 
maxim,  "Falsus  in  uno,  falsus  in  omnibus,'* 
a  jury  may  disregard  the  entire  testimony  of 
a  witness  where  such  witness  has  willfully 
and  knowingly  or  corruptly  sworn  falsely  to 
a  material  fact  in  the  case  (Thomp.  Trials,  H 
2423,  2424;  29  Am.  &  Eng.  Enc.  Law,  p.  780 
et  seq.),  but  they  are  not  required  to  do  so. 
Neither  does  the  law  attach  any  such  condi- 
tion or  qualification  to  the  rules  as  prevents 
its  operation  in  cases  where  the  false  witness 
is  corroborated  by  some  circumstances  proven, 
or  by  the  testimony  of  some  other  credible 
witness  in  the  case.  The  court  may  properly 
advise  the  Jury  that  they  may  disregard  the  en- 
tire evidence  of  such  a  witness,  alid  that  in 
determining  whether  they  will  disregard  it, 
or  what  weight  they  shall  give  to  it,  they 
may  take  into  consideration  the  fact  that 
such  witness  is  or  is  not  corroborated  by  oth- 
er credible  evidence  In  the  case.  The  in- 
struction under  consideration  was  calculated 
to  impress  the  jury  with  the  idea  that  the 
law  would  not  permit  them  to  discard  the 
entire  testimony  of  such  a  witness,  where  he 
was  corroborated  bgi^sofflPuCy^cpjUfttiUj^tg^or 
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another  credible  witness  in  the  case;  and  it 
was,  therefore,  erroneous.  Newberry  v.  State, 
26  Fla.  334,  8  South.  445. 

VI.  For  reasons  similar  to  those  mention- 
ed in  the  preceding  paragraph  of  this  opin- 
ion the  court  erred  in  giving  that  portion  of 
the  charge  numbered  2  which  was  excepted 
to.  It  is  for  the  Jury  to  determine  for  them- 
selves whether  they  believe  the  testimony  of 
a  witness  whose  general  reputation  for  truth 
and  veracity  is  proven  to  be  bad,  and  they 
have  that  right  even  though  the  impeached 
witness  may  be  corroborated  by  circumstan- 
ces proven,  or  by  the  testimony  of  other  cred- 
ible witnesses.  The  court  may  properly  ad- 
vise the  Jury  that  they  have  a  right  to  re- 
ject the  testimony  of  any  witness  whose  gen- 
eral reputation  has  been  proven  to  be  bad; 
and  that  in  determining  whether  they  will 
disregard  it,  or  what  weight  they  shall  give 
to  it,  they  may  take  into  consideration  the 
fact  that  such  witness  is  or  is  not  corrob- 
orated by  other  credible  evidence  In  the  case. 
Thomp.  Trials,  8  2426.  The  latter  clause  of 
this  charge  was  not  Justified  by  any  evidence 
in  the  record.  There  is  nothing  in  the  evi- 
dence showing  that  the  witnesses  sought  to 
be  impeached  in  this  case  had  numerous 
neighbors,  or  that  they  had  any  neighbors 
other  than  those  whose  names  were  mention- 
ed by  the  impeaching  witnesses. 

VII.  The  language  embraced  In  that  por- 
tion of  the  charge  numbered  3,  to  the  effect 
that  the  humane  provisions  of  the  law  were 
designed  to  protect  Innocent  persons  wrong- 
fully charged  with  crime  from  being  unjust- 
ly convicted,  and  not  to  enable  guilty  per- 
sons to  escape  punishment  for  crime  if  they 
were  shown  to  be  guilty  by  the  evidence,  fol- 
lowing immediately  after  and  in  connection 
with  the  instruction  as  to  reasonable  doubt, 
was  calculated  to  Impress  the  Jury  with  the 
Idea  that  there  was  a  qualification  to  the 
rule  given  them  upon  the  subject  of  reason- 
able doubt;  and  that,  if  they  believed  from 
the  evidence  that  defendant  was  guilty,  he 
was  not  entitled  to  the  benefit  of  that  rule. 
It  Is  a  positive  legal  right,  appertaining  to 
every  accused  person,  whether  guilty  or  in- 
nocent, that  he  shall  not  be  condemned  for  a 
criminal  offense  in  a  Judicial  trial  until  and 
unless  the  evidence  produced  against  him 
shall  be  legally  sufficient  to  prove  his  guilt 
beyond  a  reasonable  doubt  Although  the 
Jury  may  believe  that  the  accused  Is  guilty, 
and  this  belief  may  be  Justified  by  a  pre- 
ponderance of  the  evidence,  they  must,  never- 
theless, accord  him  the  benefit  of  the  legal 
presumption  of  Innocence  until  that  presump- 
tion is  overcome  by  evidence  showing  guilt 
beyond  a  reasonable  doubt  It  matters  not 
that  the  rule  was  designed  in  order  to  pro- 
tect Innocent  persons;  it  is  general  in  its 
operation,  embracing  every  person  accused  of 
and  on  trial  for  a  crime;  and  the  courts 
have  no  right  to  qualify  this  rule,  or  dispar- 
age it  in  the  estimation  of  Juries,  by  instruct- 
ing them  that  it  was  designed  for  the  benefit 


of  innocent,  and  not  guilty,  men.  The  object 
of  the  law  is  to  furnish  every  man  a  fair  and 
Impartial  trial,  according  to  general  and  uni- 
form rules;  and  in  such  trials  and  the  ap- 
plication of  its  principles  the  law  knows  no 
distinction  between  the  innocent  and  the 
guilty  until  the  guilt  of  the  latter  has  been 
ascertained  by  that  quantum  of  evidence 
which  satisfies  beyond  a  reasonable  doubt. 

VIIL  At  the  close  of  the  evidence  the  state 
attorney  abandoned  the  first  count  of  the  in- 
dictment, and  asked  for  a  verdict  upon  the 
second  count  only.  The  charge  numbered  4 
was  entirely  correct  as  applied  to  the  evi- 
dence under  the  second  count  of  the  indict- 
ment except  that  the  words  "beyond  a  rea- 
sonable doubt"  should  have  been  substituted 
for  the  words  '"under  these  instructions." 

IX.  That  portion  of  the  charge  numbered 
5  excepted  to,  tested  by  our  previous  deci- 
sions, was  erroneous,  because  calculated  to 
Impress  the  Jury  with  the  Idea  that  they 
could  arbitrarily  or  capriciously  accept  or  re- 
ject any  part  of  a  confession.  In  Metzger  v. 
State,  18  Fla.  481,  this  court  approved  an  In- 
struction to  the  effect  that  confessions,  when 
made  without  any  effort  to  obtain  them,  ei- 
ther from  fear  or  promises  of  reward  in  any 
manner,  or  when  made  freely,  without  in- 
ducement or  threat,  are  strong  •evidence 
against  a  party  when  unexplained  or  not  de< 
nled;  but  such  an  instruction  could  have 
no  application  to  the  facts  of  this  case,  be- 
cause the  defendant  denied  making  the  con- 
fessions sought  to  be  proved  against  him. 
It  is  true  that  pertinent  confessions,  when 
freely  and  voluntarily  made,  are  evidence 
tending  to  prove  guilt,  to  be  considered  by 
the  Jury  with  all  the  other  evidence  given  on 
the  trial  The  Jury  are  to  determine  the 
credence  which  shall  be  attached  to  the  con- 
fession, and  every  part  thereof.  They  are 
to  give  It  a  fair  and  unprejudiced  considera- 
tion. The  confession  should  be  taken  as  a 
whole.  The  time  and  circumstances  of  its 
making.  Its  harmony  or  inconsistency  in  it- 
self or  with  the  other  evidence  In  the  case, 
the  motives  which  may  have  operated  on  the 
party  In  making  It,  should  all  be  fairly  con- 
sidered by  the  Jury,  and  then  they  should 
give  effect  to  such  parts  as  they  find  suffi- 
cient reason  to  credit,  and  reject  all  that 
they  find  sufficient  reason  to  reject;  but  they 
should  not  give  effect  to  any  part  or  reject 
any  part  arbitrarily  or  capriciously.  This  is 
the  rule  laid  down  by  us  in  Marshall  v.  State, 
32  Fla.  462,  14  South.  92,  and,  tested  by  this 
rule,  the  Instruction  under  consideration  was 
erroneous. 

X.  We  percelye  no  error  prejudicial  to  the 
defendant  in  that  portion  of  the  charge  num- 
bered 6.  The  entire  instruction  is  In  har- 
mony with  our  previous  decisions.  Indeed,  it 
states  the  rule  sororwhat  stronger  in  favor  of 
the  accused  than  our  previous  decisions  have 
gone,  and  perhaps  stronger  than  the  law  re- 
quires; but  the  error  in  this,  if  any,  is  fa- 
vorable to  the  accused,  and  he  Is  in  no  posi- 
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tion  to  complain  of  it  Tested  by  the  prin- 
ciples announced  in  Jenkins  y.  State,  35  Fla. 
787, 18  South.  182;  Whetston  v.  State,  31  Fla. 
240,  12  South.  661;  Kennedy  y.  State,  31 
Fla.  428,  12  South.  858;  and  Whitfield  y. 
State,  25  Fla.  280,  5  South.  805,— it  will  be 
found  that  the  instruction  gaye  the  defend- 
ant the  full  benefit  of  the  law  relating  to 
the  weight  and  sufilciency  of  circumstantial 
eyidence,  and  that  the  part  embraced  in 
brackets,  as  to  which  particular  exception  is 
taken,  was  correct 

XI.  The  second  instruction  requested  by 
the  defendant  was  properly  refused.  Among 
other  things,  it  instructed  the  Jury,  "You  are 
charged  that  said  pretended  confessions  are 
not  corroborated  by  other  circumstances 
sought  to  haye  been  proyen,  or  yice  yersa; 
that  said  circumstances  do  not  corroborate 
the  said  alleged  confession.'*  A  more  glaring 
ylolation  of  the  rule  which  prohibits  the 
judge  from  charging  on  the  facts,  or  as  to 
the  weight  and  sufficiency  of  the  eyidence, 
than  that  presented  by  this  instruction,  can 
scarcely  be  imagined. 

The  other  questions  raised  by  the  assign- 
ments of  error  will  not  necessarily  arise  up- 
on another  trial,  and  for  that  reason  we  do 
not  consider  them. 

The  judgment  of  the  circuit  court  is  reyers- 
ed,  and  a  new  trial  granted. 


(40  Fla.  160) 

BUENO  V,  STATE, 

(Supreme  Court  of  Florida.     May  11,  1896.) 

Criminal  Law  —  Formbr   Co2?viction  —  Harm- 
LBss   Error— LoTTBRiBS — Information — Suffi- 

OIBNCT— LOTTBRT  TlOKBTS— INSTROOTIONS— SeN- 
TBNCB. 

1.  A  coDYiction  in  the  municipal  court  of  a 
city,  ba^ed  upon  a  city  ordinance  creating  an  of- 
fense against  the  city,  Is  no  bar  to  a  state  prose- 
cution for  the  same  acta,  which,  under  a  state 
statute,  constitute  an  offense  against  the  state. 

2.  Where  an  information  charges  only  one  of- 
fense, but  in  its  seyeral  counts  charfl^es  that  of- 
fense to  have  been  committed  in  different  ways 
or  by  different  methods,  and  there  is  a  general 
yerdlct  of  guilty,  followed  by  a  genend  sentence 
within  the  limits  prescribed  for  the  offense,  any 
error  in  refusing  to  quash  particular  bad  counts 
in  the  information  is  harmless,  where  the  in- 
formation contains  ^ood  counts,  which  are  fully 
sustained  by  the  eyidence. 

3.  A  count  charging  that  defendant,  in  Mon- 
roe county,  on  August  21,  1897,  "unlawfully 
and  feloniously  did  set  up  and  promote  a  certain 
lottery,  which  said  lotte^  was  then  and  there 
for  money,  and  which  said  lottery  is  commonly 
known  as  'bolito,'  a  more  particular  description 
of  which  said  lottery  is  to  the  solicitor  afore- 
said unknown,"  and  another  in  the  same  lan- 
guage except  the  words  "and  promote"  are  omit- 
ted, are  good,  under  section  1,  c.  4373,  Acts 
1895. 

4.  Counts  in  an  information  framed  under 
section  1,  c.  4378,  Acts  1895,  charging  that  de- 
fendant in  a  specified  county,  at  a  specified 
time,  "unlawfully  and  feloniously  did  sell  to 
one  Jeremiah  Cleare  a  certain  lottery  ticket," 
and  "unlawfully  and  feloniously  did  sell  to  Jere- 
miah Cleare  a  fractional  part  of  a  lottery  tick- 
et," and  "unlawfully  and  feloniously  did  sell  to 
Jeremiah  Cleare  a  share  in  a  lottery  ticket,"  are 
sufficient,  without  designating  the  particular  lot- 


tery ticket,  or  specifying  the  fractional  part 
or  share  in  the  lottery  ticket  alleged  to  hare 
been  sold. 

5.  Instructions  that  are  not  apirficable  to  any 
eyidence  in  the  case  are  properly  refused. 

6.  Slips  of  paper  stamped  by  the  seller,  and 
sold  at  fiye  cents  each,  to  purchasers,  who  num- 
ber them  with  c^tain  numbers  selected  by  such 
purchaser  from  a  blackboard  in  possession  of 
the  seller,  which  slips  of  paper  are,  at  a  sub- 
sequent lottery  drawmg  conducted  by  the  seller, 
if  the  numbers  thereon  correspond  with  others 
drawn,  redeemed  by  the  seller's  paying  to  the 
purchaser  $4.50,  are  lottery  tickets,  even  though 
such  slips  of  paper  do  not  purport  to  entitle  the 
holder  to  the  chance  of  a  prize  to  be  distributed 
by  lot,  and  eyen  though  the  seller  makes  no  con- 
tract or  agreement  with,  or  representation  to, 
the  purchaser  to  that  effect. 

7.  Under  chapter  4026,  Acts  1890-91,  where 
the  primary  punishment  imposed  by  the  court 
consists  of  a  nne,  or  a  fine  and  costs  of  prosecu- 
tion, and  in  addition  a  term  of  imprisonment  in 
the  state  prison,  an  additional  period  of  impris- 
onment in  the  state  prison  for  nonpayment  of 
the  fine,  or  of  the  fine  and  costs,  may  be  impos- 
ed; but  in  all  other  cases  the  imprisonment  for 
nonpayment  of  a  fine,  or  a  fine  and  costs,  must 
be  by  confinement  in  a  county  jail. 

(Syllabus  by  the  Court.)  ^ 

Error  to  criminal  court  of  record,  Hills- 
borough county;  Liylngston  W.  Bethel, 
Judge. 

Leon  Bueno  was  conyicted  of  conducting  a 
lottery,  and  brings  error.  Reyersed,  and 
cause  remanded  for  proper  sentence. 

Jefferson  B.  Browne  and  Geo.  P.  Raney, 
for  plaintiff  in  error.  William  B.  Lamar. 
Atty.  Gen.,  for  the  State. 


CARTER,  J.  On  September  13,  1897,  the 
county  solicitor  filed  in  the  criminal  court  of 
record  of  Monroe  county  an  Information 
against  plaintiff  in  error,  containing  16 
counts.  Each  count  charged  that  the  offense 
was  committed  by  defendant,  in  Monroe 
county;  the  time  laid  in  the  first,  second 
third,  fourth,  fifth,  sixth,  seyenth,  eighth, 
and  sixteenth  being  August  21,  1897,  and  in 
the  ninth,  tenth,  eleyenth,  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth,  September 
1,  1897.  The  charging  part  of  the  seyeral 
counts,  omitting  formal  commencements  and 
conclusions,  was  as  follows:  First.  "Unlaw- 
fully and  feloniously  did  set  up  and  promote 
a  certain  lottery,  which  said  lottery  was  then 
and  there  for  money,  a  more  particular  de- 
scription of  which  said  lottery  is  to  the  soli- 
citor aforesaid  unknown."  Ninth.  Same  lan- 
guage, except  the  words  "and  promote" 
omitted.  Second.  "Unlawfully  and  feloni- 
ously did  set  up  and  promote  a  certain  lot- 
tery, which  said  lottery  was  then  and  there 
for  money,  and  which  said  lottery  is  com- 
monly known  as  'bolito,*  a  more  particular 
description  of  which  said  lottery  is  to  the 
solicitor  aforesaid  unknown.**  Tenth.  Same 
language,  except  the  words  "and  promote** 
omitted.  Third.  "Unlawfully  and  felonious- 
ly did  conduct  a  lottery  drawing  for  the  dis- 
tribution of  prizes  by  chance,  a  more  par- 
ticular description  of  which  said  lottery 
drawing   is   to   the  solicitor  aforesaid   on- 
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knoTra.**  Fourth  and  twelftli.  "Unlawfully 
and  feloniously  did,  by  means  of  a  certain 
lottery,  dispose  of  money,  a  more  particular 
description  of  which  said  lottery  Is  to  the 
solicitor  aforesaid  unknown."  Fifth  and  thir- 
teenth. "Unlawfully  an<l  feloniously  did  sell 
to  one  Jeremiah  Cleare  a  certain  lottery 
ticket"  Sixth  and  fourteenth.  "Unlawfully 
and  feloniously  did  sell  to  Jeremiah  Cleare  a 
fractional  part  of  a  lottery  ticket"  Seventh 
and  fifteenth.  "Unlawfully  and  feloniously 
did  sell  to  Jeremiah  Cleare  a  share  in  a  lot- 
tery ticket"  Eighth.  "Unlawfully  and  fe- 
loniously did  aid  in  the  sale  of  lottery  tick- 
ets to  persons  to  the  solicitor  aforesaid  as  yet 
unknown."  Eleventh.  "Unlawfully  and  fe- 
loniously was  connected  with  a  certain  lot- 
tery, a  more  particular  description  of  which 
said  lottery  is  to  the  solicitor  aforesaid 
unknown."  Sixteenth.  "Unlawfully  and  fe- 
loniously did  seU  lottery  tickets  to  persons 
to  the  solicitor  aforesaid  unknown,  and  a 
more  particular  description  of  which  said 
lottery  tickets  is  to  the  solicitor  aforesaid  un- 
known." 

Defendant  filed  his  plea  to  this  informa- 
tion, alleging  that  on  September  3,  1897,  he 
was  tried  and  convicted  in  the  police  jus- 
tice's court  of  the  city  of  Key  West,  upon  a 
charge  "that  Leon  Bueno  did,  within  the  said 
city,  on  the  1st  day  of  September,  1897,  vio- 
late Ordinance  No.  39,  §  1,  by  setting  up  and 
promoting  an  establishment  for  the  purpose 
of  playing  a  game  for  money,  the  result  of 
which  game  Is  dependent  upon  lot,  number, 
and  chance,  contrary  to  the  form  of  the  or- 
dinance in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  city  of 
Key  West,"  and  sentenced  to  pay  a  fine  of 
$100,  and,  in  default  of  such  payment,  that 
he  be  committed  to  the  city  prison  for  60 
days,  which  judgment  and  sentence  still  re- 
mained In  force;  that  defendant  was  the 
identical  person  so  tried  and  convicted;  and 
that  the  offense  of  which  he  was  convicted 
was  the  same  as  the  one  charged  against 
him  by  this  information.  The  court  sustain- 
ed a  demurrer  to  this  plea,  which  ruling  is 
assigned  as  error.  Defendant  then  filed  a 
demurrer  to  the  several  counts  in  the  infor- 
mation, assigning  as  grounds:  "(1)  They  do 
not  set  out  the  facts  which  constitute  the 
offense  charged;  (2)  that  none  of  the- six- 
teen counts  in  said  information  sufllctently 
set  forth  the  essential  facts  upon  which  the 
several  counts  are  based."  The  court  over- 
ruled this  demurrer,  and  this  ruling  is  as- 
signed as  error.  At  defendant's  request,  the 
court  instructed  the  jury  that,  "to  sustain  a 
conviction  for  selling  lottery  tickets,  there 
must  be  proof  to  show  that  the  paper  repre- 
sented a  share  in  a  game  of  chance.  A  lot- 
tery is  a  gaming  contract,  by  which,  for  a 
valuable  consideration,  one  may,  by  favor 
of  the  lot,  obtain  a  prize  of  a  value  superior 
to  the  amount  or  value  of  that  which  he 
risks;"  and  refused  to  Instruct,  at  defend- 
ant's request,   as    follows:     **(2)   Evidence 


that  the  defendant  sold  a  slip  of  paper  bear- 
ing  certain  numbers  on  one  side  and  a  dat- 
ing stamp  on  the  other,  without  any  con- 
tract or  agreement  or  statement  that  the  pa- 
per entitled  the  holder  to  the  chance  of  a 
prize,  to  be  distributed  by  lot,  is  not  suffi- 
cient to  sustain  a  verdict  of  guilty.  First. 
All  gambling  is  not  a  lottery.  Second.  The 
state  of  Florida  prohibits  several  species  of 
gambling,  and  proof  of  gambling  simply 
will  not  support  a  conviction  for  setting  up 
a  lottery  or  selling  a  lottery  ticket  Third. 
Setting  up  a  lottery  is  a  species  of  gambling, 
but  proof  of  gambling  which  does  not  estab- 
lish a  lottery  is  not  sufficient  to  secure  a 
conviction  upon  this  Indictment"  The  re- 
fusal to  give  these  instructions  is  assigned  as 
error. 

The  jury  found  the  defendant  "guilty  as 
charged  in  the  information."  Defendant's 
motion  for  a  new  trial  was  overruled,  and  the 
court  pronounced  sentence  as  follows:  "The 
sentence  of  the  law  is  that  you,  Leon  Bueno, 
pay  a  fine  of  one  thousand  dollars  and  the 
costs  of  this  prosecution,  in  default  thereof 
to  be  imprisoned  by  confinement  in  the  state 
Iprison  at  hard  labor  for  a  term  of  one  year." 
The  latter  or  default  feature  of  this  sen- 
tence is  assigned  as  error.  No  objection  was 
interposed  by  defendant  to  any  evidence  of- 
fered by  the  State,  nor  was  there  a  motion 
in  arrest  of  judgment  upon  any  particular 
count  of  the  information,  nor  is  it  contended 
in  this  court  that  the  evidence  was  insuffi- 
cient to  support  the  verdict. 

I.  The  defendant's  special  plea  constituted 
no  defense,  and  the  state's  demui^er  thereto 
was  properly  sustained.  Not  only  was  the 
police  justice's  court  of  the  city  of  Key  West 
without  jurisdiction  to  try  an  alleged  offense 
against  the  state  lottery  statute,  but  the 
charge  against  defendant  in  that  court  was 
based  wholly  and  exclusively  upon  a  city  or- 
dinance creating  an  offense  against  the  city 
of  Key  West,  and  the  prosecution  against 
him  was  for  a  violation  of  that  ordinance. 
The  offenses  were,  therefore,  not  identical, 
as  alleged  in  the  plea,  and  the  conviction  in 
that  court  constituted  no  bar  to  the  state's 
prosecution  by  information  in  this  case. 
Thelsen  v.  McDavid,  34  Fla.  440,  16  South. 
821;  Hunt  v.  City  of  Jacksonville,  84  Fla. 
604,  16  South.  398;  Boswell  v.  State,  20  Fla. 
869. 

II.  The  information  In  this  case  was  based 
upon  section  1,  c.  4373,  Act  1895,  which  pro- 
vides that  "it  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  in  this  state  to  set 
up,  promote  or  conduct  any  lottery  for  mon- 
ey or  for  anything  of  value,  or  by  means  of 
any  lottery  to  dispose  of  any  money  or  oth- 
er property  of  any  kind  whatsoever,  or  to 
conduct  any  lottery  drawings  for  the  dis- 
tribution of  prizes  by  lot  or  chance,  •  •  • 
or  to  sell  or  to  offer  for  sale  or  to  transmit 
by  mail,  or  otherwise,  any  lottery  tickets, 
coupon  or  share  in  or  fractional  part  of  any 
lottery  ticket  share  gr^wupbT^VjU^H^ 
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to  be  interested  In,  or  connected  in  any  way 
with  any  lottery  or  lottery  drawing,  or  to  aid 
or  assist  In  the  sale,  disposal  or  procurement 
of  any  lottery  ticket,  coupon,  share  or  right 
to  any  drawing  therein.  Any  violation  of 
this  section  shall  be  a  felony  and  shall  be 
punished  by  a  fine  of  not  less  than  five  hun- 
dred dollars,  nor  more  than  five  thousand 
dollars,  or  by  imprisonment  In  the  state  pen- 
itentiary not  less  than  one  year,  nor  more 
than  ten  years,  or  by  both  such  fine  and  Im- 
prisonment" 

The  information  was  for  one  offense  only, 
though  in  the  several  counts  It  was  charged 
to  have  been  committed  by  different  meth- 
ods, embraced  within  the  alternative  provi- 
sions of  the  statute.  The  punishment  was 
the  same,  and  the  offense  was  the  same,— 
a  felony,— no  matter  which  count  was  cov- 
ered by  the  verdict,  aud  the  guilt  of  the  de- 
fendant was  the  same  whether  he  violated 
the  statute  by  doing  the  acts  charged  in 
one  count  or  by  dotug  every  act  embraced 
within  all  the  counts.  The  punishment  pre- 
scribed by  the  statute  was  the  same  for  a 
conviction  upon  one  count  only  as  It  would 
have  been  for  a  conviction  upon  all,  because 
the  counts  did  not  charge  separate  and  dis- 
tinct offenses,  but  the  same  offense,  commit- 
ted in  different  ways,  to  meet  the  varying 
aspects  In  which  the  evidence  might  present 
itself.  The  verdict  found  the  defendant 
guilty  upon  every  count  of  the  information, 
thereby  determining  that  defendant  commit- 
ted the  offense  In  every  manner  charged. 
If,  therefore,  the  Information  contained  any 
good  count  as  to  which  there  was  sufficient 
evidence  to  sustain  a  verdict  of  guilty,  it  is 
evident  that  any  error  in  refusing  to  quash  a 
bad  count,  charging  the  same  offense,  can- 
not affect  the  validity  of  the  finding  on  such 
good  count.  Where  an  Indictment  •or  infor- 
mation contains  good  and  bad  counts,  and 
there  is  a  general  verdict  of  guilty  rendered 
upon  the  whole,  a  Judgment  and  sentence 
will  be  sustained  if  the  indictment  or  infor- 
mation contains  one  count  in  which  the  of- 
fense is  adequately  set  forth,  provided  the 
sentence  be  within  the  limits  of  the  pun- 
ishment prescribed  for  the  (^ense  charged 
in  the  good  count  Jordan  v.  State,  22  Fla. 
528;  1  Blsh.  Or.  Proc  §$  1015,  1332.  It  Is 
perhaps  needless  to  say  that  this  rule  would 
not  apply  to  a  sentence  based  exclusively 
on  a  bad  count,  nor  where  the  general  sen- 
tence exceeds  what  the  law  prescribes  for 
the  offense  charged  In  the  good  count  nor  to 
sentence  under  a  bad  count  where  there  Is 
also  sentence  under  the  good  count  Guided 
by  these  principles,  it  only  remains  for  us  to 
ascertain  If  there  is  In  this  information  any 
good  count  which  the  evidence  sustained. 
Jordan  v.  State,  22  Fla.  528. 

No  specific  objections  to  the  second  and 
tenth  counts  are  pointed  out  in  the  brief  of 
plaintiff  in  error.  They  follow  the  language 
of  the  statute,  and  we  thinlt  they  are  good. 
Com.  V.  Horton,  2  Gray,  69;  People  v.  Tay- 


lor, 3  Denio,  91;  Com.  y.  Sullivan,  146  Masa^ 
142,  15  N.  B.  491. 

It  Is  Insisted  that  the  fifth  .and  thirteenth 
counts  are  bad  because  they  fall  to  desig- 
nate a  particular  lottery  ticl^et;  that  the 
sixth  and  fourteenth  counts  are  bad  because 
they  do  not  specify  the  fractional  parts  of 
the  tlcliLet  alleged  to  have  been  sold;  and 
that  the  seventh  and  fifteenth  counts  are  bad 
because  they  do  not  specify  what  share  in 
the  lottery  tldi^et  was  sold.  These  objec- 
tions are  untenable.  People  y.  Taylor,  3 
Denio,  99;  Frelelgh  y.  State,  8  Mo.  600; 
State  V.  FoUet  6  N.  H.  53;  Dunn  v.  People, 
40  m.  465;  France  v.  State,  6  Baxt.  478. 
The  counts  mentioned  being  good,  and  sev- 
eral of  them  being  sustained  by  ample  evi- 
dence, it  becomes  unnecessary  for  us  to  con- 
sider the  objections  urged  to  other  counts. 

III.  The  Instructions  numbered,  consecu- 
tively, 1,  2,  and  3,  requested  by  defendant 
were  properly  refused,  because  there  was  nc 
evidence  to  which  they  were  applicable. 
The  evidence  was  confined  entirely  to  sales 
of  lottery  tickets,  and  to  the  setting  up  and 
promoting  of  a  lottery  caled  "bollto,"  by  the 
defendant  There  was  no  evidence  of  any 
gambling  of  that  character  mentioned  in  the 
Instructions,  and  they  were,  therefore,  not 
only  useless,  but  were  calculated  to  confuse 
and  mislead  the  jury  in  their  consideration 
of  the  testimony  before  them. 

IV.  The  evidence  showed  that  defendant 
sold,  for  five  cents  each,  slips  of  paper  or 
tickets  which  were  numbered  by  the  pur- 
chasers themselves,  selecting  the  number 
from  a  blackboard,  after  which  the  tickets 
were  stamped  by  defendant  with  a  rubber 
stamp.  These  tickets  bore  on  their  face 
no  contract  or  agreement  with  the  purchas- 
er, nor  other  evidence  that  the  purchaser 
was  to  receive  a  prize  at  any  drawing,  nor 
did  the  defendant  make  any  agreement  or 
contract  with  the  purchaser  nt  the  time  of 
the  sale.  The  tickets  were  plain  pieces  of 
paper,  bearing  no  marks  except  a  number 
and  a  stamp  placed  upon  them  by  the  de- 
fendant and  they  were  stamped  and  sold  in 
silence.  If  the  number  borne  by  this  ticket 
corresponded  with  another  drawn  at  a  sub- 
sequent "bollto"  drawing  conducted  by  the 
defendant  he  immediately  paid  to  the  ticket 
holder  $4.50;  otherwise  the  latter  received 
nothing.  This  evidence  was  sufficient  to 
stamp  the  ticket  with  the  n&ture  and  char- 
acter of  a  lottery  ticket  notwithstanding 
there  was  no  contract  upon  the  face  of  the 
ticket  and  defendant  made  none  with  the 
purchaser  at  the  time  of  the  sale.  State  v. 
Rothschild,  19  Mo.  App.  137.  In  view  of 
this  evidence,  there  was  no  error  in  refusing 
the  first  Instruction,  No.  2,  requested  by  de- 
fendant Those  given  by  the  court  at  his 
request  were  more  appropriate  to  the  evi- 
dence, and  secured  to  the  defendant, every 
right  he  was  entitled  to  upon  this  phase  of 
the  evidence. 

y.  Section  1,  c.  4026,  Act  1891,  provides 
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that  "whenever  any  court  or  judge  shall  un- 
der the  criminal  laws  of  this  state  sentence 
and  adjudge  a  person  to  pay  a  fine,  or  a  line 
and  costs  of  prosecution,  such  court  or  judge 
shall  also  provide  In  such  sentence  a  period 
of  time  for  which  such  person  shall  be  im- 
prisoned in  the  county  jail  in  default  of  pay- 
ment of  the  same."  Section  2  of  the  same* 
act  provides  that  "whenever  the  sentence 
shall  be  one  of  both  fine  and  imprisonment, 
it  shall  also  provide  for  an  additional  period 
of  imprisonment  in  the  county  jail,  or  in  the 
state  prison,  according  as  the  other  period 
of  imprisonment  may  be  in  a  county  jail  or 
the  state  prison,  for  which  such  person  shall 
be  held  in  default  of  payment  of  fine  and 
costs.  Such  additional  period  shall  com- 
mence and  run  from  the  expiration  of  the 
other  period  of  imprisonment  fixed  by  the 
sentence."  Under  these  provisions,  the  Im- 
prisonment for  default  in  payment  of  a  fine 
only,  or  of  a  fine  and  costs  only,  must  be  by 
confinement  in  a  county  jail.  If  the  pri- 
mary punishment  imposed  by  the  court  con- 
sists of  a  fine,  or  a  fine  and  costs  of  prosecu- 
tion, and  in  addition  a  term  of  imprisonment 
in  the  state  prison,  then  an  additional  pe- 
riod of  imprisonment  in  the  state  prison 
for  nonpayment  of  the  fine,  or  of  the  fine  and 
costs,  may  be  imposed;  but  in  all  other 
cases  the  imprisonment  for  nonpayment  of 
the  fine,  or  the  fine  and  costs,  must  be  by 
confinement  in  a  county  jaiL  As  the  pri- 
mary punishment  imposed  in  this  case  was 
a  fine  and  costs  of  prosecution  only,  the 
court  should  have  fixed  a  period  of  impris- 
onment in  a  county  jail,  instead  of  the  state 
prison,  for  nonpayment  of  the  fine  and  costs. 
For  this  error  in  the  sentence  the  judgment 
is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  pass  proper 
sentence  upon  the  defendant,  in  accordance 
with  the  provisions  of  said  chapter  4026,  Act 
1801,  as  interpreted  in  this  opinion.  Roberts 
V.  State,  30  Fla.  82,  11  South.  526. 


(60  La.  Ann.  1281) 

ROBINSON    MINERAL   SPRING   00.,   Lim- 
ited, V.  DH  BAXTTTE.    (No.  12,732.) 

(Supreme  0>urt  of  Louisiana.    June  22,  1898.) 

Salb  bt  Corporatiow  —  Ratification  by  Stock- 
holders— Effbot. 

All  the  stockholders  of  a  corporation  liav- 
ing  executed  a  full,  complete,  and  perfect  act 
of  ratification  of  an  adjudication  at  public  auc- 
tion, the  same  relieves  the  sale  of  any  and  all 
the  alleged  illegalities  in  the  proceedings  lead- 
ing up  to  same,  such  as  want  of  authority  in 
the  board  of  directors  to  direct  a  sale  to  be 
made,  and  that  the  adjudication  was  at  a  price 
less  than  a  ^ockholders'  meeting  had  previ- 
ously authorized  to  be  accepted  therefor. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  by  the  Robinson  Mineral  Spring  Com- 
pany against  Louis  P.  De  Bautte.  Judgment 
for  defendant,  and  plaintiff  appeals.  Motion 
23S0.-65 


to    dismiss    appeal    denied.    Judgment    re- 
versed. 

Ernest  T.  Florance,  for  appellant.  Oustave 
y.  Soniat  and  B.  Howard  McCaleb,  for  ap- 
pellee. 

On  Motion  to  Dismiss  Appeal. 

WATKINS,  J.  The  motion  is  based  upon 
several  grounds: 

1.  That  the  appeal  is  premature.  The 
appeal  Is  prosecuted  from  a  final  and  defini- 
tive Judgment  which  rejects  the  plaintiff's 
demand,  from  which  it  is  appellant  It  ap- 
pears that  in  the  lower  court  the  auctioneer 
who  sold  the  property  in  controversy  took 
some  proceedings  looking  to  the  deposit  in 
the  possession  of  the  clerk  of  court  of  the 
sum  of  1450;  but  that  proceeding  was  not 
initiated  until  some  days  after  the  date  of  the 
Judgment,  and  the  appeal  had  been  taken. 
We  cannot  perceive  in  what  way  those  pro- 
ceedings affect,  or  prevent  the  party  already 
cast  from  appealing  from,  the  Judgment 
which  had  been  already  rendered  against 
him. 

2.  That  certain  documents  are  missing 
from  the  transcript  But  the  motion  falls  to 
state  that  said  papers  had  been  filed  in  the 
suit  prior  to  the  rendition  of  Judgment  or 
that  their  nonproduction  is  attributable  to  the 
appellHnt  in  any  way.  Failing  in  this,  mover 
shows  no  cause  for  complaint. 

8.  That  the  phiintlff  applied  for  and  ob- 
tained a  previous  order  of  appeal,  which  it 
failed  to  perfect  and  prosecute.  The  present 
appeal  was  taken  in  exact  keeping  with  our 
opinion  in  State  v.  Judge,  49  La.  Ann.  1527, 
22  South.  806.  The  motion  to  dismiss  la  de- 
nied. 

On  the  Merits. 

This  suit  has  for  its  object  to  compel  the 
defendant  to  accept  title  to  the  property 
described  in  the  petition  of  plaintiff,  and 
comply  with  the  terms  of  the  adjudication,  by 
paying  his  bid  of  $4,500,  with  interest  On 
the  trial  there  was  Judgment  in  favor  of  the 
defendant,  rejecting  the  plaintiff's  demands, 
and  from  that  Judgment  it  has  appealed. 

In  limine  the  defendant  tendered  several 
exceptions,  viz.;  (1)  The  court  was  without 
Jurisdiction,  because  the  property  in  dispute 
is  situated  in  the  state  of  Mississippi;  (2) 
that  the  charter  of  the  plaintiff,  a  Mississippi 
corporation,  does  not  authorize  the  board  of 
directors  to  sell,  transfer,  or  assign  the  lands 
in  controversy,  nor  to  prosecute  a  suit  which 
has  for  its  object  the  alienation  of  realty. 
These  exceptions  were  by  the  Judge  a  quo 
referred  to  the  merits,  to  stand  as  part  of 
the  defendant's  answer. 

The  theory  of  plaintilTs  suit  is  that  on  the 
6th  day  of  May,  1896,  there  was  sold  at  pub- 
lic outcry  by  an  auctioneer  of  the  city  of 
New  Orleans  a  certain  described  tract  of  land, 
situated  in  the  county  of  Madison,  state  of 
Mississippi,  containing  200  acres,  more  or 
less  aess  certain  reseig^|.^|jp^^ji^n^(3^g^J^^ 
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described),  and  that  at  saJd  offering  the  same 
was  adjudicated  to  the  defendant  for  the  sum 
of  $4,500,  and  the  same  was  evidenced  by  a 
procds  verbal  which  bears  date  June  27, 
1896;  that  on  the  30th  of  June,  1896,  the 
plaintiff  made  a  formal  tender  of  an  act  of 
sale,  but  that  the  defendant  refused  and 
declined  to  accept  the  same,  or  to  pay  the 
price  of  adjudication.  Plaintiff  corporation 
shows  that  the  defendant  and  adjudlcatee 
was  at  the  date  of  said  adjudication,  and  for 
some  time  thereafter,  the  president  of  the 
corporation,  and  aa  such  personally  cognizant 
of  all  the  affairs  of  the  company,  and  that  he 
knew  of  the  causes  and  reasons  which  led 
up  to  said  sale,  and  was,  as  president, 
charged  with  the  duty  of  consummating  and 
carrying  same  into  effect;  that  it,  in  accord- 
ance with  the  expressed  wish  of  the  de- 
fendant, obtained  and  annexed  to  the  title 
tendered  to  him  ''the  written  consent  and 
ratification  of  .all  the  stockholders  of  the 
corporation,  and  of  all  parties  in  any  wise 
interested,  directly  or  indirectly,  in  said  prop- 
erty"; that  the  defendant  refuses  to  accept 
title  for  certain  insufficient  reasons  and 
causes,  of  which  he  was  well  aware  at  the 
time  of  the  adjudication,  "and  which  he,  as 
president  of  such  corporation,  is  estopped 
to  deny,  as  same  were  known  to  him,  or  to 
assert  same  in  his  own  behalf."  The  defend- 
ant, in  answer,  avers  that  at  the  time  of  the 
adjudication  he  was  of  the  Impression  that 
the  title  to  the  property  "was  registered  in 
the  name  of  the  corporation,  which  was  found 
on  investigation  not  to  be  a  fact,"  and  that 
he. found  the  title  to  same  to  be  "defective 
and  cloudy,"  for  the  following  reasons,  viz.: 
(1)  That  the  charter  of  the  corporation  does 
not  authorize  the  board  of  directors  to  sell 
said  property,  and  hence  the  act  of  the  board 
in  so  doing  was  ultra  vires;  that  a  meeting 
of  the  stockholders  authorized  a  sale  for  not 
less  than  $10,000,  and  that  figure  was  not 
subsequently  changed.  (2)  That  the  land  be- 
ing situated  in  the  state  of  Mississippi,  and 
not  having  been  registered  in  the  name  of  the 
corporation,  but  left  standing  in  the  names 
of  the  individual  corporators,  the  corporation 
could  not  legally  convey  same.  (3)  That 
upon  ascertaining  these  facts  he  demanded 
a  ratification  of  the  title  by  fdl  the  stock- 
holders In  whose  name  the  property  stood, 
before  he  would  sign  and  complete  the  same, 
and  that  same  should  be  done  prior  to  the 
22d  of  June,  1896,  and  that,  failing  in  this, 
the  sale  would  be  canceled,  and  that  the  cor- 
poration failed  to  procure  the  ratification  of 
all  the  stockholders,  and  that,  hence,  his 
obligation  to  accept  the  title  was  at  an  end. 
It  conspicuously  appears  from  the  forego- 
ing that  the  defendant  was  president  of  the 
plaintiff  corporation  at  the  time  of  the  adju- 
dication, before  and  since,  until  the  month  of 
October  subsequent  thereto,  and  on  that  ac- 
count is  conclusively  presumed  to  know  the 
terms  and  stipulations  of  its  charter,  and  to 
possess  full  and  accurate  information  of  the 


title  to  Its  property.  As  president,  he  waa 
necessarily  charged  with  the  duty  of  super- 
intending and  caring  for  the  interests  and 
well-being  of  the  general  stockholders.  The 
corporation  having  acquired  the  ownership 
of  a  valuable  piece  of  real  estate,  and  taken 
title  thereto,  the  president  necessarily  pos- 
sessed knowledge  of  same,  without  the  title 
having  been  formfdly  recorded. 

The  points  on  which  the  defendant's  coun- 
sel rely  are  (1)  that  the  charter  of  the  corpo- 
ration did  not  authorize  the  board  of  direct- 
ors to  sell  its  property,  under  any  circum- 
stances; (2)  that  a  meeting  of  the  stockhold- 
ers authorized  a  sale  for  $10,000,  and  nothing 
less;  (3)  that  the  title  being  originally  In 
the  names  of  the  original  corporators,  and 
their  title  to  the  corporation  not  having  been 
recorded  prior  to  the  adjudication,  the  con- 
veyance tendered  is  a  questionable  one;  (4) 
that  the  title  tendered  to  the  defendant  as 
adjudlcatee  was  not  subsequently  ratified  by 
all  the  stockholders.  Whether  the  charter  of 
the  corporation  authorized  the  directors  to 
make  the  sale  or  not  Is  of  no  consequence, 
as  It  is  specially  admitted  that  the  stock- 
holders had  authorized  the  sale,  albeit  for  a 
price  in  excess  of  the  amount  for  which  it 
was  adjudicated  to  the  defendant.  It  is  of 
no  conseqtience  that  the  title  of  the  corpora- 
tion to  the  property  sold  had  not  been  form- 
ally registered  at  the  date  of  the  adjudica- 
tion, (1)  for  the  reason  that  same  was  a 
purely  formal  act,  which  could  be  performed 
subsequently,  and  thus  made  the  adjudlca- 
tee perfectly  secure;  (2)  the  want  of  regis- 
try does  not  go  to  the  validity  of  the  convey- 
ance, or  create  a  cloud  over  the  title,  unless 
and  until  some  adverse  right  has  been  inter- 
mediately acquired  thereupon  to  the  prej- 
udice of  the  adjudlcatee.  This  state  of  facts 
is  neither  alleged  nor  shown.  But,  if  all 
these  things  be  as  claimed  for  them  by  the 
defendant's  counsel,  same  are  cured  per- 
fectly and  completely  by  the  subsequent  rat- 
ification of  the  stockholders.  And  the  plain- 
tiff, in  its  petition,  claims  that  the  corpo- 
ration procured  and  produced  a  full  and 
complete  ratification  of  the  sale  and  adjudica- 
tion to  the  defendant  for  the  sum  and  price 
of  $4,500,  and  that  the  same  was  annexed  to, 
and  made  part  of,  the  act  of  sale  which  was 
tendered  to  the  adjudlcatee. 

The  pertinent  facts  which  are  necessary  to 
be  considered  are  that  in  1893  a  number  of 
gentlemen  residing  in  the  city  of  New  Or- 
leans formed  a  syndicate  for  the  purpose  of 
purchasing  the  property  known  as  the  "Rob- 
inson Mineral  Spring,"  In  the  state  of  Mis- 
sissippi. Their  names  are:  George  Q.  Whit- 
ney, $1,000;  I.  L.  Lyons  &  Co.,  $1,000; 
H.  R.  Gogreve,  $1,000;  Isidore  Hemsheim, 
$1,000;  W.  W.  McWhan,  $1,000;  B.  T. 
Shepard,  $1,000;  Pearl  Wight,  $1,000;  L.  P. 
De  Bautte,  $1,000;  Fred  G.  Ernest,  $1,000; 
Chas.  Schoeneck,  $500;  0.  O.  Wilcox,  $500. 
All  of  them,  except  Charles  Schoeneck,  paid 
In  the  amount  of  money  placed  opposite  to 
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their  respective  names,  and  W.  E.  Lawrence 
took  his  place.  L.  B.  Lyons,  acting  as  the 
agent  or  trustee  of  the  syndicate,  purchased 
the  property  in  dispute;  and  thereupon  the 
plaintiff  corporation  was  organized,  and  the 
defendant  was  chosen  president.  In  June, 
18d3,  this  property  was  purchased  by  the 
corporation  in  pursuance  of  a  resolution 
which  was  adopted  at  a  meeting  of  all  the 
stockholders.  Soon  afterwards,  George  Q. 
Whitney  transferred  his  interest  to  Her- 
man Roehl,  and  same  was  formally  recog- 
nissed  by  the  company.  Of  all  these  facts 
and  transactions  the  defendant,  as  presi- 
dent, had  full  knowledge;  and  this  fact  is 
evidenced  by  the  minutes  kept  by  the  corpo- 
ration. He  had  then  full  knowledge  of  the 
withdrawal  of  both  Schoeneck  and  Whitney, 
because  he  had  issued  to  new  holders  the 
pro  rata  of  atock  which  had  been  allotted 
to  them  in  consideration  of  the  assignment 
of  their  respective  interests  in  the  aforesaid 
property.  From  the  30th  of  May,  1893,  to 
the  21Hh  of  October,  1896,  the  defendant  was 
continuously  president  of  the  corporation; 
he  becoming  adjudicatee  on  the  6th  of  May, 
1806,  of  the  aforesaid  property.  Notwith- 
standing it  was  the  duty  of  the  defendant, 
as  president,  to  have  had  the  title  of  the  cor- 
poration recorded,  he  failed  and  neglected  to 
do  so;  and  during  a  period  of  three  years 
the  president  caused  the  corporation  to  be 
advertised  as  the  owner,  to  place  its  goods 
on  sale  as  owner,  and  as  owner  to  actually 
expend  all  of  its  available  resources,  and 
contract  an  kidebtedness  of  $1,700  beyond 
its  means.  And,  finding  the  corporation 
placed  in  the  impossibility  of  paying  off  this 
debt,  the  president  inaugurated  the  proceed- 
ings necessary  to  effect  a  sale  of  said  prop- 
erty in  order  to  satisfy  the  same,  and  ap- 
peared on  the  day  of  sale,  and  bid  it  in  for 
the  sum  of  $4,500;  and  when  a  title  is  ten- 
dered him  he  declines  compliance  with  the 
terms  of  the  adjudication,  upon  the  techni- 
cal grounds  which  he  either  created,  or  is 
directly  and  immediately  responsible  for,  as 
the  president  of  the  corporation.  Bvery 
stockholder  was  duly  notified  of  the  resolu- 
tion of  the  board  of  directors  to  sell,  by  a 
registered  letter,  and  the  receipt  of  each  one 
of  them  is  produced  in  evidence;  and  with 
this  evidence,  and  having  received  no  pro- 
test from  any  director,  the  company  pro- 
ceeded with  the  sale.  The  defendant  hav- 
ing raised  the  foregoing  objections  after  the 
auction  sale,  a  formal,  written  ratification 
by  every  one  of  the  stockholders  was  pro- 
cured; and  the  same  was  annexed  to,  and 
made  a  part  of,  the  title  which  was  tendered 
to  the  adjudicatee,— that  is  to  say,  every  sin- 
gle stockholder  with  the  exception  of  Whit- 
ney and  Schoeneck,  but  including  Lawrence 
and  Roehl,  who  had  three  years  previously, 
and  to  the  full  knowledge  of  the  defendant 
and  adjudicatee,  been  substituted  In  their  re- 
spective places.  In  our  opinion  the  ratifi- 
cation was  full,  perfect,  and  complete,  and 


it  cured  all  the  suggested  defects  in  the  pro- 
ceedings. 

The  Judgment  must  be  reversed,  and  the 
defendant  adjudged  to  accept  title  and  com- 
plete the  adjudication,  by  paying  the  price. 
It  is  therefore  ordered  and  decreed  that  the 
judgment  appealed  from  be  annulled  and  re- 
versed; and  it  is  further  ordered  and  de- 
creed that  there  be  judgment  in  favor  of 
the  plaintiff,  and  compelling  and  requiring 
the  defendant  to  accept  the  title  tendered 
to  him,  and  complete  the  adjudication,  by 
paying  the  price,  and  all  costs  of  both  courts. 

On  Application  for  Rehearing. 
(June  80,   180&) 

BLAXGHARD,  J.  The  contention  is  that 
the  court  omitted  to  consider  the  exceptions 
of  want  of  jurisdiction  and  no  cause  of  ac- 
tion. These  were  filed  by  defendant  in  lim- 
ine, and,  after  argument  thereon,  were  or- 
dered by  the  trial  judge  to  be  referred  to  the 
merits,  whereupon  defendant,  reserving  the 
benefit  of  his  exceptions,  filed  his  anawer. 
The  exceptions  apl^ear  not  to  have  been 
specifically  passed  upon  by  the  court  below. 
Its  general  judgment  was  in  favor  of  defend- 
ant, apparently  on  the  merits,  rejecting  the 
demands  of  plaintiff,  and  this  appeal  ensued. 
This  court,  considering  also  the  case  on  its 
merits,  reached  the  conclusion  the  jpdgment 
was  erroneous,  and  decreed  its  reversal. 

Defendant,  in  this  application,  reiterates 
its  plea  to  the  jurisdiction,  and  contends 
that,  this  being  a  suit  for  the  specific  per- 
formance of  a  contract  of  sale  of  land  sit- 
uated in  another  state,  the  courts  of  Louisi- 
ana are  without  jurisdiction  to  compel  de- 
fendant to  accept  title  and  to  pay  the  purchase 
price.  There  Is  no  force  in  this  contention. 
When  a  party  domiciled  in  this  state  pur- 
chases in  this  state,  from  another,  also  in 
this  state,  property  located  in  another  state, 
he  can  be  sued  here,  in  the  court  of  his  dom- 
icile, which  has  jurisdiction  to  compel  com- 
pliance by  order  or  decree  acting  directly  on 
the  person  of  such  purchaser,  and  held  to 
pay  the  price  which  he  contracted  to  pay. 
Seixas  V.  King,  89  La.  Ann.  512,  2  South.  416; 
Hayden  v.  Yale,  45  La.  Ann.  362,  12  South. 
633.  This  is  a  suit  for  the  price,  with  tender 
of  title.  The  situs  of  the  property  does  not 
affect  the  completeness  of  the  contract  of 
sale,  nor  the  liability  to  pay  the  price  there- 
for.    The  court  had  jurisdiction. 

It  is  further  contended  that  an  obligor  will 
not  be  compelled  to  specifically  comply  with 
his  contract  where  the  obligee  can  obtain  re- 
dress by  a  suit  for  damages  for  nonperform- 
ance, and  for  this  reason  no  cause  of  action 
herein  is  shown.  Numerous  decisions  of 
this  court  In  the  past  attest  beyond  contro- 
versy the  right  of  action  by  a  vendor  against 
his  vendee  to  compel  compliance  with  the 
terms  of  a  sale  agreed  upon,  or  with  those 
of  an  adjudication  made  at  public  auction. 
By  the  codal  provisions  of  the  law,  the  obli- 
gations of  a  buyer  a^gil^eWvaU^l^ 
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sale,  and  to  receive  dellyery  of  the  thing 
sold.  ClY.  Oode  art  2549.  And  on  failure 
of  the  bnyer  to  pay  the  price  the  seller  may 
compel  him  to  do  it,  by  offering  to  deliver 
the  thing  to  him.  Id.  art  2551.  That  is 
the  present  case.  Defendant  Is  tendered  the 
title,  and  is  sued  for  the  price  of  the  sale. 
There  is  no  foundation  for  the  exception  of 
no  cause  of  action.  On  the  merits,  our  con- 
clusion is  that  no  reason  exists  for  changing 
the  Judgment  heretofore  rendered  by  this 
court  so  far  as  same  holds  the  defendant 
liable. 

The  plaintiff  files  a  petition  in  the  nature 
of  an  application  for  rehearing,  asking  that 
the  decree  herein  be  amended  by  directing 
payment  of  Interest  by  defendant  at  the  rate 
of  5  per  cent  per  annum  on  the  amount  of 
the  purchase  price  from  the  date  of  adjudi- 
cation, which  was  May  6,  1896.  The  orig- 
inal petition  asks  for  interest  only  from 
June  30,  1896,  the  date  of  the  tender  of  title. 
Interest  should  be  allowed  from  that  time, 
and  the  decree  will  be  corrected  accordingly. 

For  the  reasons  assigned,  it  is  ordered 
that  a  rehearing  be  refused;  and,  amending 
our  former  decree,  it  is  now  adjudged  and 
decreed  that  the  Judgment  appealed  from  be 
annulled  and  reversed,  and  that  there  be 
Judgment  in  favor  of  the  plaintiff,  ordering 
and  compelling  defendant  to  accept  the  title 
of  the  property  tendered  him  .on  the  80th  of 
June,  A.  D.  1896,  and  condemning  him  to  pay 
to  plaintiff  the  sum  of  $4,500,  the  price  there- 
of, together  with  legal  interest  thereon  from 
said  30th  of  June,  A.  D.  1896,  until  paid,  and 
costs  of  both  courts. 


(60  La.  Ann.  1071) 

STATE  V.  BUTTON.  (No.  12,772.)i 
(Supreme  Ck>urt  of  Louisiana.  May  16,  1898.) 
Criminal  Law— New  Trial— Minority  op  Juror. 
The  minority  of  one  of  the  jurors  will  not 
avail  to  set  aside  their  rerdict,  when  no  ob- 
jection was  made  or  questions  asked  on  that 
point  when  the  juror  was  tendered,  and  accepted 
oy  the  accused;  nor  does  it  make  any  diifer- 
ence,  in  the  application  of  this  rule,  that  neither 
accused  nor  his  counsel  knew  of  the  juror's 
minority  when  he  was  tendered.  State  v.  Ken- 
nedy, 8  Rob.  (La.)  590;  State  v.  Nolan,  13  La. 
Ann.  276;  State  v.  Bower,  26  La.  Ann.  384; 
State  V.  Sopher.  35  La.  Ann.  975;  State  v. 
Garig,  8  South.  984,  43  La.  Ann.  370. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St.  Landry;  Gilbert  L.  Dupr6,  Judge. 

John  F.  Button  was  convicted  of  marder» 
and  appeals.    Affirmed. 

John  N.  Ogden,  for  appellant  Milton 
J.  Cunningham,  Atty.  Gen.,  and  B.  Lee  Gar- 
land,  Dist  Atty.  (Pierre  A.  Simmons,  Jr^ 
of  counsel),  for  the  State. 

MILLER,  J.  The  accused,  Indicted  for 
murder,  convicted  without  capital  punish- 
ment, takes  this  appeaL 

■ 

1  Rehearing  denied  June  29,  1898. 


The  bills  of  exception  present  the  ques- 
tion whether  the  verdict  of  the  Jury  should 
be  set  aside,  and  a  new  trial  granted  the 
accused,  on  the  affidavits  and  proots  submit- 
ted on  the  rule  for  new  trial  and  motion  in 
arrest,  that  one  of  the  jurors  was  a  miiior, 
and  that  the  fact  of  his  minority  was  noi 
known  when,  without  any  interrogation  on 
that  point,  he  was  accepted  as  a  juror. 
When  the  juror  is  tendered,  the  opportunity 
is  afforded  the  accused  to  examine  the  juror 
as  to  his  competency.  To  enable  the  ac- 
cused to  inform  himself  with  respect  to  the 
jury  by  whom  he  Is  to  be  tried,  the  law  re- 
quires the  jury  list  to  be  served  on  the  ac- 
cused two  entire  days  before  the  day  of 
trial.  Rev.  St  §  992.  With  the  right  to 
challenge  any  juror  not  qualified  to  serve, 
and  full  opportunity  afforded  to  ascertain 
if  there  is  cause  for  any  such  challenge.  It 
deserves  serious  consideration  whether  the 
accused,  after  he  has  accepted  a  juror,  and 
taken  the  chance  of  an  acquittal,  and  after 
an  adverse  verdict,  can  claim  that  the  ver- 
dict shall  be  set  aside  because  one  of  the 
jurors  was  a  minor.  It  is  urged  on  ns  that 
the  juror  had  been  drawn  on  a  previous 
venire,  and  had  served  on  a  previous  jury, 
and  presented  the  appearance  of  one  who 
had  passed  his  majority,  and  hence  it  Is 
contended  the  accused  and  his  counsel  may 
well  be  deemed  to  have  been  misled  into  ac- 
cepting the  juror.  Besides,  there  are  affi- 
davits of  the  accused  and  of  his  counsel  that 
they  were  ignorant  of  the  juror's  incompe- 
tency when  he  was  called  to  the  box.  On 
this  issue  of  diligence,  we  cannot  over- 
look the  ample  opportunity  of  the  accused  to 
learn  before  the  trial  of  the  incompetency 
of  the  juror,  quickly  made  the  ground  of  ob- 
jection after  conviction.  Accepting  the  en- 
tire sincerity  of  the  affidavits,  we  cannot 
resist  the  conclusion  that  the  diligence  to 
be  expected  from  the  accused  under  the  cir- 
cumstances, and  suggested  by  the  service 
itself  upon  him  of  the  jury  list,  if  exerted, 
would  have  discovered  the  fact  now  made 
the  basis  to  set  aside  the  verdict  Our  own 
jurisprudence  has  not  favored  appllcatlouB 
to  set  aside  verdicts  on  grounds  like  that 
urged  here.  Our  courts  have  uniformly 
held  that  it  was  too  late,  after  verdict  to 
urge  the  disqualification  of  one  of  the  jurors; 
that  the  full  opportunity  was  afforded  to 
make  such  objections;  that  it  should  be 
made  when  the  juror  is  presented,  and  can- 
not be  insisted  upon  after  the  triaL  In 
some  of  the  cases  the  circumstance  that  the 
disqualification  of  the  juror  was  not  known 
when  he  was  accepted  by  the  accused  waa 
considered,  and  held  to  imply  a  want  of 
diligence,  fatal  to  the  objection.  State  v.  No- 
lan, 13  La.  Ann.  276;  State  v.  Bower,  26  La. 
Ann.  884;  State  v.  Sopher,  35  La  Ann.  975; 
State  V.  Garig,  43  La.  Ann.  870,  8  South.  934. 
The  decision  of  our  predecessors  held  that 
where  the  juror  was  examined  on  his  voir 
dire,  and  gave  fa{^.,.aigiy^<^(3^3^n. 
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tonching  his  qualifications.  In  such  case  the 
objection  to  the  Juror's  competency  was  a 
sufficient  ground  for  a  new  trial.  State  v. 
Nash,  45  La.  Ann.  1143,  13  South.  732,  734. 
The  decision  proceeds  on  the  ground  that  the 
accused  could  not  be  deprived  of  his  right  to 
a  jury  composed  as  the  law  directs,  by  tife 
fraud  accomplished  by  the  false  answers  of 
the  juror.  That  decision,  resting  on  the 
ground  peculiar  to  that  case,  does  not  in- 
fringe on  the  line  of  our  decisions  on  this 
subject  It  is  our  conclusion  the  objection 
to  the  juror's  competency  came  too  late, 
and  hence  the  rule  for  the  new  trial  was 
properly  overruled.  It  Is  therefore  <Mrdered, 
adjudged,  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


(60  La.  Ann.  606) 

STATE  T.  CALDWELL  et  al.     (No.  12,856.) 

(Supreme  Court  of  liiouisiana.    June  22,  1898.) 

Constitution A.L  Law— Ex   Post   Facto  Laws  — 
Sblp-Opbratino  Provisions— Procedure. 

Accused  were  indicted  by  a  grand  jury 
composed  of  12,  under  the  provisions  of  article 
117  of  new  constitution,  and  convicted  by  a 
petit  jury  of  12,  of  whom  less  than  the  whole 
number  concurred,  under  the  provisions  of  ar- 
ticle 116.  The  crime  was  burglary  committed 
before  adoption  of  constitution  of  1898.  The 
defense  was  made  that  these  provisions  of  the 
constitution  were  ex  post  facto  as  applied  to 
past  offenses,  and  that  accused  could  be  indict- 
ed only  by  a  grand  jury  composed  of  16,  and 
convicted  only  by  a  concurrence  of  all  12  of  the 
petit  jury.  Held,  the  provisions  referred  to  op- 
erate changes  in  the  method  of  procedure  only, 
relate  to  the  remedy,  and  are  in  no  sense  ex  post 
facto  in  character,  and  that  articles  116  and 
117  of  the  constitution  are  self -operative. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Red  River;   W.  Pike  Hall,  Judge. 

Amos  Caldwell  and  others  were  convicted 
of  burglary  and  larceny,  and  they  appeal. 
Affirmed. 

W.  A.  Wilkinson  and  J.  M.  Pincus,  for  ap- 
pellants. Milton  J.  Cunningham,  Att^.  Gen., 
and  C.  C.  Bgan,  Dist  Atty.  pro  tern,  for  the 
State. 

BLANCHARD,  J.  Defendants  appeal  from 
a  conviction  and  sentence  on  a  charge  of 
burglary  and  larceny.  The  indictment  was 
found  by  a  grand  jury  composed  of  12,  under 
the  provisions  of  the  recently  adopted  con- 
stitution of  the  state.  It  was  met  by  a  mo- 
tion to  quash  on  the  ground  that,  at  the  date 
of  the  alleged  commission  of  the  crimes 
charged,  the  constitution  of  1898  had  not 
been  adopted,  and  hence  the  accused  were 
entitled  to  have  a  grand  jury  impaneled, 
composed  of  16  of  their  countrymen,  to  pass 
upon  the  charges,  and  return  a  true  bill.  It 
was  further  alleged  as  ground  to  quash  that 
article  117  of  the  new  constitution,  authoriz- 
ing a  grand  jury  of  12,  is  not  self-operative, 
and  requires  legislative  action  to  carry  the 
same  Into  effect    The  motion  was  denied, 


and  a  bill  reserved.  There  was  no  error  In 
this  ruling.  The  law  is  well  settled  that 
changes  in  the  tribunal  or  method  of  pro- 
cedure relate  to  the  remedy,  are  always 
within  the  discretion  of  the  lawmaking  pow- 
er, and  are  in  no  sense  ex  post  facto  so  long 
as  they  deprive  the  accused  of  no  substan- 
tial right  Cooley,  Const  Lim.  pp.  272,  273, 
361,  362;  7  Am.  &  Bng.  Enc.  Law,  p.  531. 
That  article  117  of  the  constitution  is  self- 
operative  is  shown  by  its  terms,  which  de- 
clare that  Its  provisions  shall  "go  into  effect 
on  the  adoption  of  this  constitution." 

The  court  having  charged  the  jury  that 
nine  of  them  concurring  could  find  a  ver^ 
diet  defendants  excepted  and  reserved  a 
bill.  The  grounds  of  exception  are  that  the 
crime  is  charged  to  have  been  committed  at 
a  time  antecedent  to  the  adoption  of  the 
present  constitution;  that  the  provisions  of 
the  constitution  in  reference  to  trial  by  jury 
are  not  self -operative;  that  they  require  leg- 
islative action;  and  that  the  enforcement 
of  the  same  in  the  instant  case  would  be  to 
deprive  defendants  of  a  substantial  right. 
It  is  averred  in  the  bill  that  one  of  the  jury, 
upon  a  poll  following  the  announcement  of 
the  verdict,  refused  to  assent  to  the  same, 
and  from  this  it  is  insisted  that  no  legal 
conviction  has  ensued.  In  answer  to  this, 
the  trial  judge  says:  "Article  116  of  the  con- 
stitution of  1808  requires  only  nine  of  a  jury 
to  find  a  verdict  in  a  case  not  capital.  This 
is  not  ex  post  facto.  It  is  a  mere  change  in 
the  remedy,  or  mode  of  procedure,  which 
does  not  deprive  the  defendants  of  any  right 
Formerly  no  acquittal  as  well  as  no  convic- 
tion could  be  had  without  the  concurrence 
of  twelve  jurors.  The  change  facilitates  ac- 
quittals as  much  as  convictions.  It  merely 
prevents  mistrials.  The  change  in  the  num- 
ber of  jurors  who  could  convict  is  a  mere 
change  of  remedy.  This  part  of  the  consti- 
tution is  clearly  self -executory.  No  legisla- 
tion is  necessary  or  could  add  to  or  take 
from  the  provisions  of  article  116  as  to  the 
.number  of  jurors  necessary  to  find  a  verdict 
The  first  sentence  of  the  article  authorizes 
the  legislature  to  provide  for  the  selection 
of  jurors,  but  this  provision  has  no  relation 
to  the  remainder  of  the  article.  The  third 
paragraph  of  the  schedule  of  the  constitu- 
tion of  1898  declares  that  the  provisions  of 
all  laws  inconsistent  with  it  shall  cease 
upon  its  adoption,  except  such  as  require 
legislation  to  enforce  them;  and  the  eighth 
paragraph  declares  that  the  new  constitu- 
tion is  in  full  force  and  effect  from  and 
after  May  12,  1898,  except  as  otherwise  pro- 
vided in  it  Article  116  is  therefore  now  in 
force,  and  was  properly  applied  in  this 
case."  This  is  the  first  time  the  question 
has  been  raised  under  the  recently  adopted 
constitution,  and  the  views  above,  so  tersely 
and  clearly  expressed  by  our  learned  broth- 
er of  the  district  court  who  was  himself  a 
distinguished  member  of  the  convention 
which  framed  the  new  organic  law,  meet 
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our  fuU  ai^robation.  Mr.  Gooley,  in  his 
work  on  Gonstitntional  Limitations  (pa^es 
272  and  273),  states  the  law  to  be  that,  so 
far  as  modes  of  procedure  are  concerned, 
a  party  has  no  more  right,  in  a  criminal 
than  in  a  civil  action,  to  insist  that  his  case 
shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged 
to  have  taken  place.  Remedies  must  al- 
ways be  under  the  control  of  the  legislature, 
and  it  would  create  endless  confusion  In 
legal  proceedings  if  every  case  was  to  be 
conducted  only  in  accordance  with  the  rules 
of  practice,  and  heard  only  by  the  court, 
In  existence  when  its  facts  arose.  The  leg- 
islature may  abolish  courts,  and  create  new 
ones;  and  it  may  prescribe  altogether  dif- 
ferent modes  of  procedure  in  its  discretion, 
though  it  cannot  lawfully  dispense  with  any 
of  those  substantial  protections  with  which 
the  existing  law  surrounds  the  person  ac- 
cused of  crime.  So,  .too,  on  pages  361  and 
362,  he  declares  the  state  may  give  a  new 
and  additional  remedy  for  a  right  already 
in  existence,  and  it  may  abolish  old  reme- 
dies, and  substitute  new.  If  a  statute  pro- 
viding a  remedy  is  repealed  while  proceed- 
ings are  pending,  such  proceedings  will  be 
determined  thereby,  unless  the  legislature 
shall  otherwise  provide.  Any  rule  or  regu- 
lation in  regard  to  the  remedy  which  does 
not  take  away  or  impair  the  right  itself  can- 
not be  regarded  as  beyond  the  proper  prov- 
ince of  legislation.  An  ex  post  facto  law 
is  one  which  is  enacted  after  the  offense 
has  been  committed,  and  which,  in  relation 
to  It  or  its  consequences,  alters  the  situa* 
tion  of  the  accused  to  his  disadvantage. 
7  Am.  &  Eng.  Enc.  Law,  p.  525.  The  term 
is  a  technical  one,  and  relates  only  to  penal 
and  criminal  proceedings,  which  impose 
punishments  or  forfeitures,  and  not  to  civil 
proceedings,  which  affect  private  rights 
retroactively.  8  Am.  &  Eng.  Enc.  Law,  p. 
736.  It  has  been  held  that  a  law  is  not  ex 
post  facto  becauses  it  changes  the  manner 
of  summoning  and  making  up  the  jury,  as 
applied  to  past  offenses;  nor  because  it 
reduces  the  number  of  peremptory  chal- 
lenges allowed  the  accused;  nor  because  iU 
increases  the  number  of  such  challenges  al- 
lowed the  prosecution;  nor  because  it  per- 
mits amendments  to  pending  indictments; 
nor  because  it  authorizes  the  jury  to  fix 
the  punishment  at  the  trial,  which,  under 
the  law  in  force  at  the  time  the  offense  was 
committed,  was  fixed  by  the  court;  nor  be- 
cause It  makes  the  court  the  judge  of  the 
law,  whereas  at  the  time  of  the  offense  the 
jury  was.  7  Am.  &  Eng.  Enc.  Law,  p.  531, 
note.  In  all  these  cases  it  was  held  that 
the  change  affected  the  procedure  only,  and 
that  the  new  law  was  applicable  to  the 
trial  of  the  offense.  So,  too,  we  must  hold 
with  regard  to  the  case  at  bar.  The  ac- 
cused, having  committed  the  offense  before 
the  new  law  went  into  operation,  cannot 
claim   the  impairment  of  any  substantial 


right  because  of  indictment,  trial,  and  con- 
viction thereunder.  The  new  law  does  but 
relate  to  the  remedy  or  procedure  which  it 
is  the  province  of  the  lawmaking  power  to 
enact  for  the  ascertainment,  prosecution, 
and  conviction  of  crime.  State  v.  Bates 
(Utah)  47  Pac.  78;  Lynn  v.  State,  84  Md.  67, 
35  Atl.  21;  State  v.  Taylor,  134  Mo.  109,  35 
S.  W.  92;  State  v.  Gay,  18  Mont  51,  44  Pac. 
411;  Am.  Dig.  1897,  p.  962,  §  53,  g. 

Another  bill  of  exception  is  leveled  at  the 
ruling  of  the  court  a  qua  admitting  the  con- 
fession of  guilt  made  by  the  accused  to  one 
Sol.  Oannigan,  called  as  a  witness  for  the 
state.  The  objection  was  that  the  confes- 
sion was  not  free  and  voluntary,  but 
brought  about  by  inducements  held  out; 
also,  that  the  signature  of  one  of  the  ac- 
cused to  the  letter  wherein  the  confession 
was  made  was  not  proven.  The  trial  judge 
states  the  confession  was  not  offered  or  re- 
ceived as  to  Hagan  Clark,  one  of  the  de- 
fendants; and  that  as  to  the  other  two, 
Amos  Caldwell  and  William  Clark,  the  evi- 
dence showed  the  note  was  written  by  Cald- 
well in  presence  of  Clark,  and  was  con- 
curred in  by  the  latter,  who  signed  it;  and 
that  this  note  contained  the  same  recitals 
the  two  had  previously  made  voluntarily  to 
Cannigan,  who  was  intrusted  by  them  with 
the  note  for  delivery  to  the  person  to  whom 
it  was  intended.  It  seems  that  Cannigan 
was  the  friend  of  the  accused,  and  went  to 
tHe  jail  to  see  them,  taking  some  tobacco 
for  them.  While  there,  he  said  to  Caldwell 
and  William  Clark:  **If  you  will  tell  the 
truth  about  Mr.  Cames*  money,  probably 
he  will  help  you."  Whereupon  they  told 
him  to  tell  one  of  the  parties  (not  Cames) 
whose  money  had  been  stolen  to  come  to 
them,  and  they  would  tell  him  where  his 
money  was;  that  Hagan  (meaning  Hagan 
Clark,  the  other  accused)  had  it  This  was 
on  Sunday.  On  Tuesday  following,  Can- 
nigan saw  the  party  (Mr.  Terry)  to  whom 
the  message  was  sent,  and  delivered  it 
Whereupon  Terry  said  to  (Cannigan,  ••Tell 
them  to  tell  you."  Following  this,  Canni- 
gan again  saw  the  parties,  and  the  incrim- 
inating note  was  written.  All  the  parties 
accused  and  Cannigan  were  colored.  Can- 
nigan had  nothing  to  do  with  the  prosecu- 
tion; was  rather  Interested  in  getting  the 
accused  off  as  lightly  as  possible.  He  was 
the  brother-in-law  of  William  aark.  He 
was  not  commissioned  by  the  prosecutors  to 
see  the  accused,  and  procure  a  confession 
from  them.  He  merely  expressed  the  opin- 
ion that  Mr.  Carnes  would  probably  help 
them  if  they  would  tell  the  truth  about  the 
money.  He  made  no  promise,  and  was  au- 
thorized to  make  none.  He  was  not  in^the 
service  of  either  Carnes  or  Terry,  and  did 
not  live  on  their  plantations,  but  across  the 
river,  some  miles  away.  We  agree  with 
the  judge  below  that,  "coming  from  such  a 
source,  the  mere  suggestion  that  the  pros- 
ecutor probably  wg^g^^^?vSt9VJ^fl^ot 
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amount  to  Buch  Ieui  Inducement  as  ought 
reasonably  to  attach  such  doubt  to  the  con- 
fession as  would  exclude  it"  Especially 
so  when  it  occurred  more  than  two  months 
after  the  crime,  when  the  accused  parties 
were  In  no  confusion,  and  laboring  under  no 
excitement  nor  special  dread,  and  were  free 
from  improper  influences.  We  find  no  suf- 
ficient warrant  for  reversing  the  verdict  and 
sentence  appealed  from,  and,  accordingly, 
the  same  stand  affirmed. 


(50  La.   Ann.  1678) 

STATE  V.  HAND.    (No.  12,743.) 

(Supreme  Ck>urt  of  Louisiana.    June  13,  1888.) 

Criminal  Law— Appeal. 

No  appeal  lies  to  the  supreme  court  from  a 
verdict  and  sentence  condemning  the  defendant 
to  pay  a  fine  of  $10,  or,  in  the  alternative,  suf- 
fer imprisonment  in  the  parish  jail  for  a  period 
of  10  days. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  St  Tammany;  Robert  R.  Reid,  Judge. 

T.  J.  Hand  was  convicted  of  refusing  to 
work  the  public  road,  and  appeals.  Dis- 
missed. 

Charles  T.  Madison  and  CJh'arles  J.  Boat- 
ner,  for  appellant  Milton  J.  Cunningham, 
Atty.  Gen.,  for  the  State. 

WATKINS,  J.  The  defendant  was  in- 
dicted for  the  offense  of  willfully  and  unlaw- 
fully falling  and  refusing  to  work  the  public 
road,  in  violation  of  the  provisions  of  Act 
No.  117  of  1896;  and  having  been  found 
guilty,  and  sentenced  by  the  court  to  pay  a 
fine  of  |10  and  costs,  and,  in  default  of  pay- 
ment of  fine,  that  he  be  confined  in  the 
parish  Jail  for  a  period  of  10  days,  he  prose- 
cutes this  appeal. 

In  this  court  the  attorney  general  has  filed 
a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  supreme  court  is  without  Jurisdic- 
tion, ratione  materlse,  to  entertain  the  same, 
because  the  defendant  is  charged  with  a 
simple  misdemeanor,  the  punishment  of 
which  is  not  less  than  $5  nor  more  than  $25, 
and,  in  default  of  payment  of  the  fine  as- 
sessed, imprisonment  in  the  parish  Jail  for 
not  less  than  10  nor  more  than  30  days.  The 
motion  is  well  taken,  and  the  ap];>eal  is  dis- 
missed. 


(60  La.   Ann.  671) 

STATE  ex  rel.  NEW  IBE21IA  TELEPHONE 

EXCHANGE  CO.  v.  VOORHIES,  Judge, 

et  al.     (No.  12,855.) 

(Supreme  Court  of  Louisiana.    June  21,  1898.) 

Citation  to  Corporation  —  Correction  bt  Cbr- 

TIORARI. 

1.  To  be  legal  and  valid,  a  citation  must  be 
addressed  to  the  company  or  corporation,  and 
not  to  the  president  of  the  same. 

2.  The  lack  of  a  legal  and  valid  citation  is 
such  a  radical  defect  in  the  proceedings  that 
it  can  be  reached  and  corrected  by  certiorari, 


exercised  under  the  supervisory  jurisdiction  of 
the  supreme  court,  at  any  stage  of  proceedings. 
(Syllabus  by  the  Ck)urt) 

Application,  on  relation  of  the  New  Iberia 
Telephone  Exchange  Ck>mpany,  for  writs  of 
certiorari  and  prohibition  against  Hon.  Felix 
Voorhies,  Judge,  and  another.     Granted. 

Foster  &  Broussard,  for  relator.  Felix 
Voorhies,  pro  se.  Todd  &  Todd,  for  re- 
spondent Edward  Boyle. 

WATKINS,  J.  Rehitor  complains  of  the 
legality  and  validity  of  the  citation  which 
was  issued  and  served  upon  It  as  defendant 
in  the  suit  entitled  "Edward  Boyle  v.  New 
Iberia  Telephone  Exchange  Co.,"  in  the  First 
Justice  court  of  the  Sixth  ward  of  the  parish 
of  Iberia.  The  claim  of  the  reUitor  is  that 
the  plaintiff,  Boyle,  filed  his  suit  against  it, 
as  a  corporaticxi  domiciled  and  doing  business 
in  said  parish,  upon  a  small  and  unliquidated 
claim,  as  the  balance  due  on  open  account, 
and  that  its  counsel  at  once  excepted  to  the 
citation,  and  the  exception  was  tried  and 
overruled;  that  its  oounsel  filed  an  answer 
pleading  a  general  denial,  fully  reserving  its 
rights  under  its  exception,  and  thereupon  the 
case  was  fixed  for  trial,  tried,  and  decided  in 
favor  of  the  plaintiff,  and  its  counsel  prose- 
cuted an  appeal  therefrom  to  the  district 
court,  unsuccessfully.  Thereupon  relator's 
petition  afiArms  "that  the  Judgment  rendered 
by  said  Justice  court  and  affirmed  by  the  said 
district  court  is  erroneous,  illegal,  and  ab- 
solutely null  and  void,  and  that  all  remedies 
given  tmder  the  law  have  been  exhausted  by 
him,  except  this  application  to  have  said  error 
and  wrong  corrected,"  etc.  Relator's  counsel 
aver  that  the  absolute  nullity  of  the  citation 
in  the  Justice  court,  at  which  Its  exception 
was  leveled,  consists  in  the  fact  that  while 
suit  was  brought  against  ft  in  its  corporate 
capacity,  as  indicated  by  its  title,  no  legal 
citation  was  Issued  to  or  served  upon  it  in 
the  manner  required  by  law.  The  respond- 
ent returns  that  the  supervisory  power  of 
the  supreme  court  cannot  be  resorted  to,  or 
used  as  a  means  of  revising  Judgments  of  in- 
ferior courts  "which  have  been  rendered  ac- 
cording to  the  rules  of  law  and  practice,  and 
possessed  of  Jurisdictional  authority,  except 
when  gross  injustice  has  been  done";  and 
he  further  returns  that,  In  his  opinion,  "the 
citation  complained  of  conforms  In  all  re- 
spects with  the  requirements  of  article  1077, 
Code  Prac.  (this  case  originating  in  a  magis- 
trate's court),  and  that  the  provisions  of 
article  179,  Id.,  do  not  govern  the  case,"  etc. 
He  further  returns  "that,  under  article  857,  a 
writ  of  certiorari  lies,  and  is  only  Issued, 
when  the  inferior  Judge  refuses  to  hear  a 
party  or  his  witnesses,  or  where  he  has  pro- 
nounced sentence  without  having  cited  him 
to  appear. 

The  record  of  the  magistrate's  court  shows 
that  the  citation  complained  of  is  of  the  fol- 
lowing form,  viz.:    *'g^%^yli^}&^^m 
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Iberia  Telephone  Exchange,  Corporate  under 
Laws  of  Louisiana.  Robert  F.  Hogsett, 
President  No.  137.  State  of  Louisiana, 
Parish  of  Iberia.  First  Justice  Court  Sixth 
Ward.  To  Robert  Hogsett  President  of  the 
New  Iberia  Telephone  Exchange:  You  are 
hereby  cited  and  required  to  appear  in  an 
action  brought  against  the  New  Iberia  Tele- 
phone Exchange,  of  which  you  are  president," 
etc.  And  the  defendant's  exception  was 
"that  it  has  never  been  legally  cited,  nor  lias 
any  legal  citation  been  served  upon  it"  On 
the  trial  in  the  magistrate's  court  no  reas- 
ons were  assigned;  but  In  the  district  court 
on  appeal,  the  respondent  said:  **The  court 
being  of  opinion  that  the  citation  excepted  to 
Is  sufficient  to  bring  the  defendant  coirpora- 
tlon  into  court  possessing  all  the  require- 
ments of  law,  being  addressed  to  the  defend- 
ant corporation  through  Its  president"  etc 
And,  entertaining  that  opinion,  he  held  that 
the  ruling  of  the  magistrate's  court  was  cor- 
rect and  affirmed  the  judgment  appealed 
from. 

The  point  made  and  contended  for  by  the 
relator's  counsel  is  that  the  citation,  havhig 
been  addressed,  **To  Robert  Hogsett  Presi- 
dent of  the  New  Iberia  Telephone  Ex- 
change," Is  not  a  valid  citation;  that  in  order 
that  it  conform  to  the  requirements  of  the 
Code,  H  should  have  been  addressed  to  the 
New  Iberia  Telephone  Exchange,  as  de- 
fendant Code  Prac.  art  179.  The  answer 
of  the  respondent,  that  the  provisions  of 
Code  Prac.  art  1077,  must  control  in  all 
proceedings  in  magistrates'  courts,  is  with- 
out force,  as  that  article  simply  requires  that 
that  officer  shall,  upon  the  filing  of  a  suit 
"immediately  prepare  a  citation  setting  forth 
the  amount  and  nature  of  the  demand,  [and] 
to  call  the  defendant  before  him  to  answer 
said  demands,"  etc.,  without  making  any  re- 
quirements differing  from  those  of  Code  Prac. 
art  179.  In  State  v.  Justice  of  Peace,  48 
La.  Ann.  1417,  20  South.  911,  the  question 
presented  herein  was  expressly  decided,  and 
a  writ  of  certiorari  maintained.  In  that 
case  it  was  held  that  a  citation  addressed  to 
the  president  of  a  railroad  corporation  is  an 
absolute  nullity,  and  a  binding  and  valid 
judgment  cannot  be  founded  thereon;  it 
should  have  been  directed  to  the  railroad 
company,— citing  the  foregoing  articles  of 
the  Code  of  Practice,  and  Jacobs  v.  Frere,  28 
La.  Ann.  625.  As  we  consider  that  decision 
exactly  applicable,  It  is  unnecessary  to  cite 
any  other.  In  that  case  we  held  that  thus 
deciding  would  not  result  in  the  dismissal 
of  plaintiff's  suit  but  merely  operate  a  con- 
tinuance of  the  cause  for  service  under  a 
legal  and  proper  citation;  and  we  annulled 
the  judgment  with  a  reservation  of  right  In 
plaintiff  to  have  the  cause  continued  for 
service.  We  wiU  adopt  that  course  in  the 
instant  cause,  and  enter  a  similar  decree.  It 
is  therefore  ordered  and  decreed  that  our 
preliminary  writ  of  certiorari  be  made  per- 
emptory, and  that  the  judgment  pronounced 


by  the  district  judge,  and  also  the  one  ren- 
dered by  the  justice  of  the  peace^  be,  and  the 
same  are  hereby,  annulled  and  set  aslde^  as 
absolutely  null  and  void,  because  of  the  Il- 
legality of  the  citation,  but  without  prejudice 
to  plaintiff's  right  to  proceed  to  judgment 
upon  a  legal  and  proper  citation,  and  that 
respondents  be  taxed  with  the  costs  of  this 
proceeding. 

(GO   I*.   Ann.   674) 

STUDEBAKBR  BROS.  MFG.  00.  v.  ENDOM 

et  al.  (No.  12,845.) 
(Supreme  Oourt  of  Louisiana.  June  22,  1888.) 
EviDBHOE— Opinions— NovATioK. 
Heirs  of  dead  wife  are  sued  to  make  re- 
sponsible for  a  community  debt  property  mher- 
ited  by  them  which  had  belonged  to  the  com- 
munity. Novation  is  pleaded,  in  this:  that 
surviving  husband  had,  after  death  of  wife,  giv- 
en his  own  notes  for  the  antecedent  comimini- 
ty  indebtedness,  represented  by  notes  which 
had  been  surrendered  to  him,  subsequently 
sued  on,  and  judgment  recovered  against  him. 
He  is  called  as  witness  by  heirs  to  prove  nova- 
tion, and  was  asked  whether  he  individually,  or 
the  heirs,  owed  the  notes  first  given  (those  of 
the  community),  or  any  part  of  them.  Objec- 
tion made  and  sustained  that  this  called  for 
the  opinion  of  the  witness.  Hdd^  he  shoold 
have  been  permitted  to  answer,  and,  if  his 
reply  was  in  the  negative,  to  explain  why,  by 
giving  the  facts  which  lead  in  his  view  to  extin- 
guishment. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court  parish 
of  Ouachita;  W.  N.  Potts,  Judge. 

Suit  by  the  Studebaker  Bros.  Manufactur- 
ing Company  against  Fred  Endom,  tutor, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

Lamkin  &  Mlllsaps,  for  appellants.  A.  A. 
Gunby,  for  appellee. 

BLANCHARD,  J.  Plaintiffs  are  manufac- 
turers of  wagons,  carriages,  buggies,  and 
other  vehicles  at  South  Bend,  Ind.  Fred 
Endom,  a  business  man  of  Monroe,  La., 
handling  goods  and  wares  such  as  plaintiffs 
manufactured,  opened  an  account  with  the 
latter  in  May,  1889.  For  several  years  this 
account  ran,  purchases  and  payments  being 
made  from  time  to  time.  On  July  1,  1893, 
a  balance  of  $2,(S87.78  was  due  plaintiffs; 
and  on  that  day  the  account  was  closed  by 
three  promissory  notes  executed  by  Endom, 
and  delivered  to  plaintiffs,  each  note  bear- 
ing that  date,  and  being  for  the  sum  of 
$895.90,  due,  respectively,  at  5,  8»  and  12 
months.  At  the  time  the  indebtedness  was 
contracted  and  the  notes  executed  Mrs. 
Catherine  Endom,  the  wife  of  Fred  Endom, 
was  alive.  The  community  of  acquets  and 
gains  existed  between  this  husband  and 
wife,  and  the  Indebtedness  was  a  communi- 
ty obligation.  Mrs.  Endom  died  on  the  20th 
of  July,  1893,  shortly  after  the  notes  were 
given.  She  left  six  children,  issue  of  her 
marriage  with  Fred  Endom.  Several  of 
them  were  of  age^il^^^^^^^i^^^of 
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whom  tEelr  father  became  tutor,  qualifylBg 
as  such.  All  the  property  appearing  upon 
the  inventory  of  this  tutorship  had  belonged 
to  the  community  which  had  existed  be- 
tween the  dead  wife  and  the  surviving  hus- 
band. When  the  first  note  given  by  £ndom 
to  plaintiffs  matured,  it  was  not  paid; 
whereupon  an  agent  of  plaintiffs  appeared 
in  Monroe,  and,  finding  Endom  unable  to 
settle,  it  was  agreed  between  them  that  the 
old  notes  should  be  surrendered  to  Endom, 
and  new  notes  taken  for  their  amount,  plus 
the  accrued  Interest  This  was  done  on 
February  6,  1894,  at  which  time  the  debtor 
executed  four  notes,  each  for  $704.20,  paya- 
ble to  the  order  of  plaintiffs,  at  stipulated 
intervals,  with  interest.  The  new  notes 
were  delivered  to  plaintiffs,  and  they  sur- 
rendered the  old  ones  to  Endom.  The  next 
day,  by  public  act  of  mortgage,  the  latter 
hypothecated  certain  real  property  in  Mon- 
roe to  secure  payment  of  the  new  notes. 
The  property  so  mortgaged  had  belonged  to 
the  community.  Endom  paid  none  of  the 
notes  thus  secured,  and  in  October,  1895, 
plaintiffs  proceeded  via  ordinaria  to  recover 
judgment  on  them,  all  of  which  had  then 
matured,  and  to  enforce  their  mortgage  rights. 
In  speaking  of  the  mortgage,  the  petition  of 
this  suit  averred  that  Endom  had  mortgaged 
and  hypothecated  to  plaintiffs  "all  of  his 
right,  title,  and  interest  in  and  to"  the  prop- 
erty which  is  described.  This  allegation 
differed,  in  this  regard,  from  the  act  of  mort- 
gage itself,  which  assumed  to  cover  the  en- 
tire property.  Judgment  was*  prayed  against 
Endom  for  the  aggregate  sum  of  the  notes, 
with  interest,  etc.,  and  for  recognition  and 
enforcement  of  the  mortgage  "on  his  right, 
title,  and  interest"  in  the  property.  No  de- 
fense was  made,  and  the  decree  of  the  court 
was  in  accordance  with  the  prayer. 

Nothing  in  the  present  record  apprises  us 
whether  or  not  this  judgment  has  been  exe- 
cuted or  sought  to  be  executed;  nor,  if  not 
executed,  why  not  Two  years  from  the 
date  of  this  Judgment  the  present  suit  was 
filed.  The  petition  sets  forth  that  during 
the  lifetime  of  his  wife,  Fred  Endom  had 
become  indebted  to  plaintiffs  in  the  manner 
hereinbefore  described;  that  notes  had  been 
given  to  cover  the  same;  that  these  notes 
represented  a  community  obligation;  that 
Mrs.  Endom  had  died  leaving  heirs  and  an 
estate;  that  the  father  had  become  tutor  of 
the  minor  heirs;  that,  subsequent  to  the 
death  of  the  wife,  new  notes  for  the  old 
ones  had  been  given  by  Endom,  and  a  mort- 
gage executed  to  secure  payment  of  same; 
that,  by  the  substitution  of  the  new  notes 
and  mortgage,  the  old  indebtedness  was  not 
intended  to  be  novated;  that  the  property 
mortgaged  to  secure  the  new  notes  belonged 
to  the  community;  that  this  mortgage  cov- 
ered, and  was  intended  to  cover,  the  entire 
property;  that  subsequently  suit  was 
brought  on  the  notes  and  to  foreclose  the 
mortgage;    that  the  heirs  of  Mrs.  Endom 


were  not  made  parties,  and  the  judgment 
only  recognized  the  mortgage  as  operative 
on  the  interest  of  Endom  himself  in  the 
property;  that  in  addition  to  this  judgment 
against  Endom,  plaintiffs  are  entitled  to 
have  their  claim  recognized  as  a  debt  of  the 
community,  and  as  such  binding  upon  all 
of  the  community  property;  and  that  the 
estate  of  the  dead  wife  is  liable  to  them  for 
the  full  amount  thereof.  The  prayer  is  that 
the  major  heirs  of  the  wife  be  made  parties 
defendant;  that  the  minors  heirs  be  cited 
through  their  tutor;  and  for  judgment 
against  them  in  solido  for  the  sum  of  $2,- 
687.78,  with  8  per  cent  interest  from  July  1, 
1893,  recognizing  and  decreeing  same  to  be 
a  debt  due  by  the  community,  and  as  such 
binding  on  the  dead  wife's  share  In  the  com- 
munity property. 

It  will  be  observed  that  this  is  not  a  suit 
on  the  last  notes  given  by  Mr.  Endom  to 
plaintiffs.  These  were  already  merged  in  the 
judgment  rendered  in  the  suit  brought 
against  him  individually.  If  it  be  an  action 
on  the  notes  first  given,— those  of  July  1, 
1893,— tiien  it  is  a  suit  on  notes  not  in  posses- 
sion of  plaintiffs,  which  they  had  surrendered 
to  the  debtor,  and  which,  in  all  probability, 
are  not  in  existence  at  all.  If  it  be  a  pro- 
ceeding on  the  original  indebtedness  between 
Endom  and  the  plaintiffs,  then  it  is  an  action 
on  an  account  stated,  which  was  closed  and 
liquidated  by  the  notes  of  July  1,  1893. 

Defendants  considered  the  suit  an  action  on 
the  notes  first  given  by  Endom,— those  of 
July  1,  1893,— and  prayed  oyer  of  the  same. 
Plaintiffs  answered  this  prayer  for  oyer  by 
the  declaration  that  they  did  not  have  posses- 
sion of  the  notes.  Defendants  then,  as  mat- 
ter of  defense  against  the  action,  pleaded  the 
extinguishment  by  novation  of  the  pre-exist- 
ing obligation  of  the  community,  to  wit  the 
notes  of  July  1,  1893,  averring  that  the  cred* 
iter  had,  after  the  dissolution  of  the  com- 
munity, received  and  accepted  the  individual 
notes  and  mortgage  of  the  husband  in  lieu 
of  the  notes  of  the  community,  thereby  dis- 
charging the  obligation  of  the  latter,  and, 
subsequently,  had  sued  on  the  husband's 
notes,  recovered  a  personal  judgment  against 
him,  and  a  decree  for  enforcement  of  the 
mortgage  he  had  given,  in  which  proceeding 
respondents  were  not  cited  or  made  parties 
defendant.  They  aver- that  this  operated  a 
renunciation  and  discharge  of  whatever  legal 
rights,  if  any,  there  existed  against  respond- 
ents and  their  property  in  favor  of  plaintiffB. 
In  any  event  they  allege  that  are  not  liable 
personally  and  soUdarily,  as  averred  by  plain- 
tiffs, because  the  succession  of  their  deceased 
mother  was  not  accepted  unconditionally,  but 
with  benefit  of  inventory.  On  the  trial  plain- 
tiffs offered  the  depositions  of  two  witnesses, 
parties  in  their  employ,  to  prove  the  allega^ 
tions  of  their  petition,  to  the  reception  of 
which  testimony  defendants  objected  on  the 
ground  that  plaintiffs  had  dedared  on  certain 
notes,  and  that  parol  evidence 
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mlsBlble  to  proye  the  existence  and  contents 
of  the  notes,  In  view  of  the  fact  that  there 
was  no  allegation  of  their  loss  or  destruction; 
and,  farther,  having  declared  on  notes,  evi- 
dence was  not  admissible  to  establish  an  in- 
debtedness on  an  open  account.  These  ob- 
jections being  overruled,  and  the  depositions 
received  as  evidence,  defendants  excepted. 

We  will  not  pass  now  upon  the  question 
here  raised,  for  the  reason  that,  in  our  opin- 
ion, the  case  must  be  remanded  on  grounds 
hereinafter  stated. 

It  was  error  on  part  of  the  trial  Judge  to 
exclude  the  testimony  of  F.  Endom,  offered 
as  a  witness  by  defendants  to  piove  the  plea 
of  novation  tendered  in  their  answer.  This 
witness  having  been  sworn,  and  having  testis 
fled  that  he  was  the  father  of  the  minors 
made  parties  defendant  in  this  suit,  and  hav- 
ing stated  which  heirs  of  his  deceased  wife 
were  of  age  at  the  time  of  her  death,  was 
aslced  this  question:  "Do  you  individually, 
or  the  heirs  of  Mrs.  Catherine  Endom,  de- 
ceased, owe  the  three  notes,  or  any  part  of 
them,  mentioned  In  plaintiffs*  petition,  viz. 
those  of  date  July  1,  1803?"  This  was  ob- 
jected to  on  the  ground  that  it  called  for  the 
opinion  of  the  witness.  The  objection  hav- 
ing been  sustained,  defendants  excepted,  and 
reserved  a  bill.  Thereupon  the  witness  was 
withdrawn,  and  defendants  closed  their  case. 
Judgment  followed  in  favor  of  plaintiffs,  and 
defendants  appealed. 

A  motion  to  dismiss  is  filed  here  by  plain- 
tiffs, averring  this  court  to  be  without  juris- 
diction ratione  materise,  for  the  reason  that 
the  amount  in  dispute  between  plaintiffs  and 
defendants  is  less  than  $2,000.  There  is  no 
merit  in  this  motion.  While  the  judgment  is 
against  defendants  jointly  for  $2,687.78,  it  is 
ordered  to  be  paid  out  of  the  community 
property  inherited  by  the  heirs  from  their 
deceased  mother;  and  it  is  expressly  decreed 
that  **the  said  judgment  in  favor  of  plaintiffs 
in  a  debt  due  by  the  community  existing  be- 
tween Fred  Endom  and  Mrs.  Catherine  En- 
dom, deceased,  and,  as  such,  is  binding  on 
her  share  in  the  community  property."  Be- 
sides, the  prayer  of  plaintiffs'  petition  is  for 
judgment  in  solido  against  defendants  for  the 
sum  mentioned  above.     The  motion  is  denied. 

While  the  question  quoted  above,  aaked  the 
witness  Endom,  might  have  been  put  in  a  less 
objectionable  form,  we  think  he  should  have 
been  allowed  to  answer  it,  and  then  explain 
why  he  considered  that  neither  he  nor  the 
heirs  of  his  wife  owed  the  debt,  if,  so  be 
It,  he  had  replied  to  that  effect  He  might, 
for  instance,  have  answered,  '*No;  we  do  not 
owe  it,"  and  then  gone  on  to  narrate  cir« 
cumstances  connected  with  the  taking  up  of 
the  old  notes  of  the  community  by  the  new 
notes  of  the  surviving  husband,  and  the  sur- 
render of  the  former,  apiounting  to  legal  nova- 
tion. Or  he  might  have  answered  that  it 
was  expressly  agreed,  as  consideration  of  the 
new  notes  and  mortgage,  that  the  old  should 
be  considered  extinguished.     He  was  cut  off 


from  maldng  either  of  these  replies,  if ,  so  be 
It,  he  could  make  either.  The  opportunity, 
at  least,  to  give  his  version  of  the  matter 
should  have  been  permitted  him;  and  while 
the  better  practice  would  have  been  to  have 
changed  the  form  of  the  question,  and  press- 
ed the  inquiry  in  a  different  way,  instead  of 
closing  the  case  abruptly,  we  believe  the  in- 
terests of  justice,  certainly  a  better  under- 
standing of  the  case,  call  for  a  reversal  of 
the  judgment  on  this  ground,  and  the  re- 
manding of  the  case.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed, and  that  the  cause  he  remanded  to 
the  court  a  qua,  to  be  proceeded  with  ac- 
cording to  the  views  herein  expressed  and  the 
law;  costs  of  appeal  to  be  borne  by  plain- 
tiffs and  appellees. 

(60  La.  Ann.  1289) 

GERMANIA  SAV.  BANK  OF  NEW  OR- 
LEANS V.  LEMLEY.    (No.  12,741.)i 
(Supreme  CJourt  of  Louisiana.    May  16,  1898.) 
Appeal— Sbizqrb  and  Sale— Rb view— I^oktoagk 
—CoNSTKUCTioN— Insurance  Premiums. 

1.  On  appeal  from  an  order  of  seizure  and 
sale,  the  legality  of  the  order  alone  can  be  In- 
quired into.  If  the  notice  or  three  days  de- 
mand of  ijayment  be  defective,  either  in, sub- 
stance or  in  the  manner  of  its  service,  it  may 
afford  ground  for  injunction  or  other  relief  in 
the  court  below,  but  cannot  be  the  subject  of 
appeal. 

2.  Where  an  act  of  mortgage  authoriEes  the 
mortgagee  to  take  out  insurance  in  case  the 
mortgagor  fails  to  do  so,  and  stipulates  that  the 
premiums  paid  up  to  a  certain  snm  shall  be 
considered  covered  by  the  mortgage,  such  pre- 
miums, within  the  limit,  may  properly  be  in- 
cluded in  the  order  for  executory  process  as  an 
incidental  expense,  upon  production  of  the  re- 
ceipt or  an  affidavit  showing  payment  thereof 
by  the  mortgagee. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  conrt,  parish  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  Qermania  Savings  Bank  of 
New  Orleans  against  David  Lemley.  From 
an  order  of  seizure  and  sale^  defendant  ap- 
peals.    Affirmed. 

Carroll  &  Carroll,  for  appellant.  Buck, 
Walshe  &  Buck,  for  appeUee. 

BLANCHARD,  J.  From  an  order  of  sei- 
zure and  sale,  defendant  prosecutes  this  dev- 
olutive appeal,  and  files  an  assignment  of 
errors;  but,  inasmuch  as  only  two  of  the 
errors  complained  of  are  argued  in  the  brief, 
we  assume  the  others  are  abandoned. 

It  is  urged  that  the  order  and  writ  are 
void  (1)  because  there  is  a  fatal  defect  in 
the  demand;  (2)  because  executory  process 
issued  on  the  claim  for  insurance  premiums, 
as  well  as  for  the  amount  of  the  note,  in- 
terest, and  costs,  whereas  there  was  no  au- 
thentic evidence  establishing  the  claim  for 
such  premiums. 

The  first  may  be  disposed  of  briefly.     On 
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an  appeal  from  an  order  of  seizure  and  sale, 
the  legality  of  the  order  alone  can  be  in- 
qnlred  into.  If  the  notice,  or  three  days' 
demand  of  payment,  required  to  be  served 
upon  the  debtor,  be  defectiye  or  irregular 
or  insufficient,  either  in  substance  or  in  the 
manner  of  its  service,  it  may  afford  ground 
for  injunction  or  other  relief  in  the  court 
below,  but  cannot  be  the  subject  of  an  ap- 
peal. Roman  v.  Denny,  17  La.  Ann.  126; 
Dodd  V.  Grain,  6  Rob.  (La.)  60;  Fazende  t. 
Flood,  24  La.  Ann.  425. 

As  to  the  second,  that  no  authentic  evi- 
dence was  produced  that  the  debtor  owed 
for  insurance  premiums,  these  facts  appear 
from  the  record:  A  note  for  $7,000  was  ex- 
ecuted. A  mortgage  securing  this  note  was 
passed  in  authentic  form.  This  mortgage 
Imports  confession  of  Judgment,  contains  the 
pact  de  non  alienando,  authorizes  by  its 
terms  executory  process,  stipulates  that 
the  buildings  on  the  lots  mortgaged  are  to 
be  kept  Insured  by  the  mortgagor  for  an 
amount  equal  to  the  debt,  and  that,  if  the 
mortgagor  neglects  or  refuses  to  do  this,  the 
mortgagee  is  authorized  to  do  so,  at  the  ex- 
pense of  the  former.  It  is  stated  that  the 
mortgagee  may,  upon  the  default  of  the 
mortgagor,  effect  this  Insurance  at  a  rate  of 
premium  not  to  exceed  2  per  cent.,  "at  the 
cost,  charge,  and  expense  of  said  mort- 
gagor," and  following  this  is  the  declaration 
in  the  mortgage  of  confession  of  judgment 
for  the  full  amount  of  the  note,  with  interest 
and  '*all  costs,  charges,  and  expenses  whatso- 
ever." Clearly,  the  insurance  premiums 
were  intended  to  be  classed  as  "charges  and 
expenses"  incidental  to  the  main  indebted- 
ness, and  judgment  therefor,  up  to  2  per 
cent  on  $7,000,  was  confessed  by  the  debtor 
in  favor  of  the  creditor,  who  was  authorized 
to  effect  the  insurance  and  pay  the  premi- 
ums. The  mortgage,  in  express  terms,  de- 
clares that  it  is  intended  to  cover,  and  does 
cover,  the  reimbursement  and  payment  of  all 
expenses,  such  as  attorney's  fees,  protest 
fees,  costs,  charges,  and  insurance  premiums. 
The  debtor  failed  to  insure  the  buildings, 
and  the  creditor  did  so,  paying  a  premium  of 
$106.55,  less  than  the  2  per  cent  authorized 
in  the  act  of  mortgage.  When  the  debtor 
defaulted  in  the  payment  of  the  note  at 
maturity,  executory  process  was  sued  out, 
and  along  with  the  petition  was  presented 
the  note,  a  certified  copy  of  the  mortgage, 
and  the  affidavit  of  the  creditor  of  the  fact 
of  payment  o'f  $106.55  as  insurance  premium. 
The  order  issued,  covering  by  its  terms  the 
note,  interest, 'premluyi,  attorney's  fees,  and 
costs.  The  act  of  mortgage  furnished  au- 
thentic evidence  justifying  the  inclusion  of 
all  these  items  of  indebtedness  in  the  order 
and  writ  It  supplied  authentic  evidence 
of  the  right  (Code  Prac.  art  732)  to  collect 
insurance  premiums  to  the  extent  named 
in  the  act,  upon  production  of  receipts  or 
an  affidavit  showing  payment  thereof  by 
the  creditor.     The  fallacy  of  the  contrary 


argument  lies  in  considering  the  unauthentic 
receipts,  or  affidavit  of  payment  the  basis 
of  the  right  to  regard  such  payment  as  part 
and  parcel  of  the  mortgage,  whereas  the 
real  basis  is  the  stipulation  to  that  effect 
in  the  mortgage  Itself,  on  a  matter  to  be 
regarded  as  an  expense  or  charge  incidental 
to  the  main  demand,  or  the  principal  indebt- 
edness represented  by  the  note. 

The  case  of  Gumming  v.  Archinard,  1  La. 
Ann.  270,  cited  by  appellant,  differs  from  the 
case  at  bar.  There  the  plaintiff  took  an 
order  of  seizure  and  sale  for  more  than  was 
due  in  this.  The  decree  allowed  interest  for 
a  longer  time  than  was  stipulated  in  the 
note  and  mortgage.  It  was  for  a  few  days 
only,  it  is  true,  and  the  difference  amounted 
to  but  $3.56;  but  because  it  was  for  more 
than  waa  actually  due,  the  court  set  aside 
the  order  on  appeal,  and  immediately  grant- 
ed in  lieu  thereof  another,  for  the  correct 
amount.  Here  it  is  not  pretended  that  the 
decree  issued  for  mote  than  was  due.  There 
is  no  contention  that  the  insurance  premiums 
are  not  due  and  had  not  been  paid  by  the 
mortgagee.  In  Fazende  .v.  Flood,  24  La. 
Ann.  425,  the  court  held  that  coat  of  protest 
was  an  expense  incident  to  the  collection 
of  the  note,  and  could  be  recovered  as  part 
of  the  costs  in  the  executory  proceeding, 
though  no  authentic  evidence  was  produced 
of  either  the  cost  of  the  protest  or  of  its  pay- 
ment. None  was  thought  necessary,  and 
the  decree,  which  included  such  cost,  was 
sustained.  In  Pele  v.  Meaux,  17  La.  Ann. 
60,  cited  by  appellant,  it  was  said  that  the 
stipulation  in  the  mortgage  relative  to  in- 
surance premiums  was  a  mere  incident  to 
the  contract  In  that  case  no  amount  was 
mentioned  in  the  act  of  mortgage  as  cov- 
ering or  intended  to  cover  such  premiums, 
and  nothing  appeared  as  to  the  cost  of  the 
protest  of  the  note.  The  court,  saying, 
'There  is  no  evidence  authentic,  or  of  any 
kind,  respecting  these  claims,"  and  "we 
find  nothing  in  the  record  to  establish  the 
amount  of  these  two  items,"  amended  the 
decree  so  as  to  exclude  the  same.  The  in- 
stant case  differs,  for  here  the  mortgage 
does  fix  an  amount  for  the  insurance  pre- 
miums, which  may  be  paid  by  the  mortgagee 
on  the  default  of  the  mortgagor,  and  there 
does  appear  in  the  record  the  affidavit  of  the 
mortgagee  of  payment  of  premiums  for  a 
sum  within  that  stipulated  for  such  purpose 
in  the  mortgage.  This  brings  the  case  pre- 
cisely within  the  rule  laid  down  in  Grune- 
wald  V.  Manufacturing  Co.,  49  La.  Ann.  489, 
21  South.  64'3,  where  it  was  held  that  "in- 
surance premiums  may  also  be  included  in 
the  order  [of  seizure  and  sale]  when  the 
amount  is  not  in  excess  of  that  allowed  in 
the  act" 

This  debtor  comes  with  bad  grace  before 
the  court,  complaining  that  the  decree  in- 
cludes an  Insurance  premium,  when  he  un- 
dertook in  the  mortgage  act  to  keep  the 
property  Inrared  for  J^e,,be^fl^f^tJ,e,gpt. 
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gfkgee,  and  agreed  that,  If  he  did  not  do  oo, 
the  mortgagee  may,  and  that  the  premiums 
IMdd  by  the  latter  shonld  be  covered  by  the 
mbrtgage.  He  failed  to  insure.  The  cred- 
itor was  compelled  to  do  so,  and  obtained 
insurance  at  a  percentage  less  than  that 
authorized  in  the  mortgage.  The  appellee 
asks  damages  for  frivolous  appeal;  but  as 
the  question  herein  discussed  may  not,  per- 
haps, fairly  be  considered  as  heretofore  set- 
tled by  decisions  of  the  court,  we  deem  it 
proper  not  to  allow  such  damages.  Judg- 
ment afiOrmed. 

Separate  Opinion. 

NIGHOLLS,  O.  J.  Though  the  premiums 
of  insumnce,  if  paid  by  the  creditor,  might 
be  secured  by  mortgage  when  the  fact  of  such 
payment  and  the  amount  thereof  would  be 
established,  yet  being  matters  in  pais,  under 
the  terms  of  this  mortgage,  they  should  not 
have  been  included  in  the  order  of  seizure, 
though  payable  out  of.  the  proceeds  of  a  sale 
to  be  made  under  the  executory  proceedings. 
The  fact  that  they  were  included  in  the  order 
did  not  invalidate  the  whole  order  of  sei- 
zure. It  might  have  been  enjoined  to  that 
extent  No  suspensive  appeal  having  been 
taken  from  the  order,  and  the  sale  having 
taken  place  without  opposition,  the  question 
as  presented  has  now  no  special  significance. 

BREAIJX,  J.  I  concur  in  the  decree  to 
the  amount  of  the  mortgage  and  interest. 
With  reference  to  the  amount  of  insurance, 
I  do  not  think  it  is  covered  by  the  mortgage, 
so  as  to  authorize  the  writ  of  seizure  and 
sale,  although  it  is  due,  and  should  be  paid 
from  remaining  proceeds  of  the  sale. 


(60  La.  Ann.  7G9) 

STATE  ▼.  ROGERS.     (No.   12,824.) 

(Supreme  Court  of  Louisiana.    June  13,  1808.) 

AFPBAii— Rbyibw— Insufficibnt  Rboobd. 

L  No  bill  of  exceptions  was  reserved,  neces- 
sary to  attest  the  supposed  error. 

2.  There  was  no  error  apparent  on  the  face 
of  the  record.  In  the  absence  of  any  bill  of  ex- 
ceptions, or  assignment  of  error  of  any  sort,  or 
error  apparent  on  the. face  of  the  papers,  the 
verdict  and  decision  of  the  trial  court  are  not 
reviewable. 

(Syllabus  by  the  Oourt) 

Appeal  from  judicial  district  court,  parish 
of  Livingston;   Robert  R.  Reid,  Judge. 

Israel  Rogers  was  convicted  of  cutting  with 
a  dangerous  weapon,  with  intent  to  kill  and 
murder,  and  appeals.    Affirmed. 

Milton  J.  Cunningham,  Atty.  Gen.,  and 
Duncan  S.  Kemp,  Dist  Atty.  (Pierre  A.  Sim- 
mons>  Jr.,  of  counsel),  for  the  State. 

BREAIJX,  J.  A  bill  of  Indictment  was 
found  against  the  defendant,  charging  him 
with  cutting  with  a  dangerous  weapon,  with 
Intent  to  kill  and  murder.  The  Indictment 
sets  forth  all  the  elements  needful  to  consti- 


tute the  crime.  8o  f ar  aa  the  record  dis- 
closes, it  was  found  by  a  grand  Jury  that  had 
been  regularly  impaneled. 

The  accused  was  arraigned.  He  pleaded 
not  gufity.  The  case  was  assigned,  and,  on 
the  day  he  was  tried  by  Jury,  he  was  found 
guilty  as  charged.  He  applied  to  the  court 
for  a  new  trial  on  a  number  of  grounds.  The 
motion  was  overruled.  He  was  sentenced  to 
the  state  penitentiary  for  a  period  of  12 
months.  He  appealed  from  the  verdict  and 
sentence.  The  accused  reserved  no  bills  of 
exceptions.  There  was  no  evidence  taken  in 
support  of  his  grounds  for  a  new  trial,  which 
required  evidence  to  sustain  them.  On  ap- 
peal no  assignment  of  errors  was  filed.  He 
is  not  here  represented  by  counseL  It  is  set- 
tled by  numerous  decisions  that,  where  there 
is  not  of  record  a  bill  of  exceptions  or  assign- 
ment of  error,  the  Judgment  will  be  affirmed. 
We  have  read  over  the  record  carefully,  and 
have  found  no  ground  upon  which  the  ac- 
cused is  entitled  to  relief.  It  is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  in  this  case  is  affirmed. 


OS  Miss.  <87) 
ALABAMA  ft  V.  RY.  00.  ▼.  HcCERRIN. 
(Supreme  Court  of  Mississippi.    April  18,  188a) 

JUDOMBNT  ON   DbmUKBBR— RbS  JUDICATA. 

A  judgment  affirming  an  order  sustaining 
a  demurrer  to  a  declaration  is  not  conclusive  on 
the  merits,  and  will  not  sustain  a  plea  of  res 
judicata,  either  to  an  amended  declaration  in 
that  or  to  a  new  declaration  in  another  suit. 

On  rehearing.    Former  opinion  adhered  tOw 
For  prior  report,  see  23  South.  423. 

WOODS,  C.  J.,  delivered  the  foUowing  re- 
sponse to  the  suggestion  of  error  filed  to  the 
former  opinion  of  the  court: 

We  were  in  error  in  the  former  opinion  (23 
South.  423)  in  stating  that  the  case  of  Mc- 
Oerrln  v.  Railway  Co.  (decided  by  this  court 
on  the  former  appeal)  18  South.  420,  was  re- 
manded upon  our  affirmance  of  the  Judg- 
ment of  the  court  below  in  that  case.  With 
the  help  of  counsel,  we  have  been  able  now 
to  discover  that  the  case  was  not  remand- 
ed, and  that  this  appeal  is  from  the  Judg- 
ment of  the  trial  court  in  a  cause  ffied  after 
the  Judgment  of  this  court  in  the  former  ap- 
peal. But  this  error  in  no  way  affects  the 
conclusion  arrived  at  by  us  in  our  former 
opinion  in  the  present  case.  Whether  the 
declaration  was  an  amended  one,  framed  to 
meet  the  views  of  this  court  in  its  opinion  on 
the  former  appeal,  or  was  a  new  decUration, 
filed  in  a  new  suit,  afid  framed  to  meet  the 
views  of  this  court  in  its  opinion  on  the  for- 
mer appeal,  is  immaterial.  We  considered 
maturely  the  brief  of  counsel  for  aiHPellant, 
with  the  authorities  relied  upon  therein,  be- 
fore deciding  the  case  last  month.  The  case 
of  Straw  V.  Railroad  Co.,  18  South.  847,  was 
carefully  examined  by  us  then,  though  It 
was  quite    fresh  In    our    minds;    and  we 
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thought  then,  M  we  do  now,  on  further  con- 
sideration, that  it  does  not  support  the  con- 
tention of  counsel.  It  is  readily  distinguish- 
able from  the  case  in  hand*  We  adhere  to 
our  former  opinion. 


FALIINER  T.  THURMOND. 
(Supreme  Goort  of  Mississippi.    Biay  16,  1886.) 
On  rehearing.    Former  opinion  corrected. 
For  prior  report,  see  23  South.  584. 

WOODS,  O.  J.,  delivered  the  following  re- 
siK)nse  to  the  suggestion  of  error  filed  bj 
counsel  for  appellee  to  the  former  opinion 
of  the  court: 

By  some  unaccountable  clerical  error,  the 
interest  of  the  widow  of  Hinson  Pamell  in 
his  homestead  estate  was  stated  in  our  opin- 
ion to  have  been  an  undivided  one-fifth. 
The  error  is  manifest,  for  the  bill  and  an- 
swer, as  well  as  the  briefs,  agree  that  her  in- 
terest is  an  undivided  one-sixth.  It  does 
not  seem  to  us  that  the  learned  court  below, 
on  remand  of  the  case,  could  have  misunder- 
stood our  former  opinion  as  to  the  appel- 
lanrs  liability  for  rents.  It  is  clear,  we 
think,  that  the  opinion  holds  the  appellant 
not  liable  for  rents  for  the  year  1887,  or  for 
any  part  of  it,  and  that  for  the  year  1888  the 
appellant  was  liable  only  from  the  dates 
of  the  acquisition  of  title  to  the  undivided 
interests  in  the  property  of  the  children  and 
grandchildren  of  Hinson  PamelL  To  the  ex- 
tent indicated  the  former  opinion  Is  correct- 
ed,—as  to  the  extent  of  the  widow's  Inter- 
est,—and  it  is  explained  to  the  extent  in- 
dicated as  to  rents  for  1887,  and  in  all  else 
we  adhere  to  that  opinion. 


(40  Fla.  109) 

BYRNB  et  al.  v.  BROWN. 

(Supreme  Court  of  Florida.     May  11,  1898.) 

Bbbtbaikiko  Action  at  Law  —  Ck>NCURBBNT  Jo- 

BI8DI0TION. 

1.  Equity  will  not  enjoin  legal  proceedings, 
including  the  action  of  ejectment,  where  the 
law  court  is  competent  to  adjudicate,  upon 
proper  pleas  in  the  legal  action,  the  matters  pre- 
sented to  the  court  of  equity  as  a  ground  for 
injunction. 

2.  Where  two  courts  have  concurrent  juris- 
diction, the  right  to  maintain  it  attaches  to  that 
court  which  first  exercises  It. 

(Syllabus  by  the  (^urt.) 

Appeal  from  circuit  court,  Marion  county; 
William  A.  Hocker,  Judge. 

Bill  in  equity  by  Catherine  F.  Brown  and 
her  husband  against  Bernard  M.  Byrne  and 
others  to  enjoin  an  action  of  ejectment,  and 
to  quiet  their  title  to  the  land  involved  in  that 
action.  Charles  M.  Brown,  having  acquired 
complainants'  title,  filed  a  supplemental  biU 
showing  that  fact,  and  the  cause  proceeded 
in  his  name  as  complainant  A  demurrer  to 
the  original  bill  was  overruled,  and  a  decree 
rendered  for  complainant  Defendants  ap- 
peaL    Beversed. 


.  Bernard  H.  Byrne,  appellantir  fatker,  died 
intestate  in  1800,  seised  and  possessed  of 
about  16,000  acres  of  land  lying  in  Levy, 
Marion,  Hernando,  Volusia,  and  Nassau 
counties.  The  appellants  were  at  that  time 
minors,  aged,  respectively,  nine,  four,  and 
two  years.  In  1866  they,  with  their  mother, 
Louisa  A.  Byrne,  resided  in  Washington  City, 
and  they  have  not  resided  in  this  state  since 
that  time.  At  the  fall  term,  1866,  of  the 
chrcuit  court  for  Nassau  county,  in  the  Su« 
wannee  circuit  Joseph  Finnegan  presented 
a  pejtltion  alleging  that  he  bad  been  appoint- 
ed administrator  of  the  estate  of  said  Ber- 
nard M.  Byrne  by  the  judge  of  probate  of 
Nassau  county,  that  the  estate  was  indebted 
to  petitioner  in  the  snm  of  $4,910,  that  there 
was  no  personal  property  belonging  to  the 
intestate,  and  that  it  was  necessary  to  sell 
the  lands  belonging  to  the  estate,  lying  in  the 
counties  aforesaid,  and  described  in  an  ex- 
hibit to  the  petition,  for  the  purpose  of  pay- 
ing debts  and  expenses. of  administration. 
The  petitioner  prayed  for  an  order  to  sell 
the  lands,  that  citation  issue  to  Louisa  A. 
Byrne,  and  that  a  guardian  ad  litem  be  ap- 
pointed for  appellants,  then  infants.  The 
court  directed  citation  to  issue,  and  appointed 
one  Henry  Timannus  guardian  ad  Utem  for 
appellants.  Such  proceedings  were  had  upon 
answer  of  the  guardian  that  on  April  11, 
1867,  the  court  granted  an  order  for  the  sale 
of  so  much  of  the  decedent's  lands  as  might 
be  necessary  to  pay  the  indebtedness  of  the 
estate  and  costs  of  administration,  and  John 
C.  McGhee  and  William  H.  Johnson  were 
thereby  appolnrted  commissioners  to  make  the 
sale  after  giving  80  days'  public  notice.  The 
lands  were  all  sold  by  the  commissioners  at 
a  public  sale  in  Nassau  county  to  Royal  Boul- 
ter, Daniel  C^allahan,  and  Harriet  Young,  and 
a  report  of  the  sale  was  confirmed  in  Febru- 
ary, 1868.  The  administrator  was  dischar- 
ged May  24,  1871.  On  May  25,  1875,  the 
appellants,  by  Louisa  A.  Byrne,  their  next 
friend,  filed  a  bill  In  the  circuit  court  of  Nas- 
sau county  (that  county  then  being  a  part  of 
the  Fourth  judicial  circuit  as  defined  by  the 
constitution  of  1868)  against  Joseph  Finne- 
gan, Royal  Boulter,  Daniel  Callahan,  and 
Harriet  Young,  praying  that  the  sale  of  said 
land  made  as  aforesaid  be  set  aside,  and  de- 
clared to  be  fraudulent  and  void;  that  Fin- 
negan be  held  to  account  for  all  rents  re- 
ceived from  the  land  since  its  sale,  and  for 
timber  cut  thereon,  and  for  the  proceeds  of 
timber  sold  therefrom;  and  that  he  be  en- 
Joined  from  offering  for  sale  or  selling  any 
part  of  the  land.  Decrees  pro  confesao  were 
entered  against  all  the  defendants  except 
Finnegan,  who  answered,  maintaining  the 
validity  of  the  sale,  insisting  that  the  prop- 
erty was  sold  to  pay  a  bona  fide  debt  due 
him  by  the  intestate,  with  the  full  knowledge 
and  consent  of  Louisa  A.  Byrne,  and  that 
before  the  court  should  decree  restitution  of 
the  lands,  even  if  the  sale  was  Invalid,  it 
should  require  complainants  to  p^y  the  debt 
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due  defendant,  wlfSi  Interest  and  all  amounts 
expended  by  bim  for  costs,  taxes,  and  otber 
charges,  expenses  and  disbursements  in  ad- 
ministering the  estate,  all  of  which  were 
alleged  to  be  a  just  and  equitable  lien  on  the 
lands.  On  February  29, 1876,  the  court,  upon 
the  bill  and  answer,  "no  objection  being  of- 
fered by  counsel,"  decreed  that  the  order 
made  April  11,  1887,  for  the  sale  of  lands  In 
Hernando,  Marlon,  Volusia,  Levy,  and  Nas- 
sau counties,  be,  and  the  same  was,  opened 
and  vacated  and  ordered  canceled;  that  the 
sale  made  in  pursuance  thereof  be  set  aside 
and  declared  null  and  void;  that  defendant 
Finnegan  be  allowed  his  equitable  lien  upon 
all  of  said  lands  for  the  sum  of  $11,882.48, 
being  the  amount  found  by  the  court  to  be 
due  defendant  for  his  claim  against  the  es- 
tate for  costs  and  expenditures  as  adminis- 
trator, for  taxes  paid  on  the  lands,  and  in- 
terest, and  for  reasonable  compensation  for 
his  services  in  taking  care  of  the  lands;  that 
the  lands  be  sold  at  public  sale  to  the  highest 
bidder  for  cash  on  the  first  Monday  in  April, 
1876,  after  being  advertised  for  30  days  prior 
to  such  sale,  by  Marcellus  A.  Williams,  who 
was  thereby  appointed  special  master  to 
malce  such  sale,  before  the  court-house  door 
in  the  county  of  Nassau,  in  divisions  to  suit 
purchasers.  It  was  further  ordered  that 
Finnegan  receive  from  the  proceeds  the  sum 
aforesaid,  and  that  the  remainder  be  paid  to 
complainants  or  their  attorneys.  This  sale 
was  made  April  3,  1876,  and  the  particular 
tract  now  in  controversy  (N.  B.  %  of  S.  E. 
%,  Sec.  12,  Tp.  16  S.,  R.  18  E.,  in  Marion 
county)  was  bid  off  by  H.  B.  Alden  for  $400. 
The  total  amount  of  sales  was  $17,045.76,  of 
which  $4,760.80  was  due  from  H.  J.  Baker, 
one  of  the  attorneys  for  complainants  in  the 
suit,  for  2,690.31  acres,  and  one-half  interest 
in  398.80  acres  of  the  land  bid  off  in  his 
name.  On  April  17,  1876,  the  court  confirmed 
the  sale,  and  directed  that  conveyances  be 
executed  to  the  purchasers.  The  deed  from 
the  master  to  H.  J.  Baker  purported  to  con- 
vey one-half  interest  in  398.80  acres,  and, 
besides,  other  lands,  amounting  in  the  aggre- 
gate to  2,690.31  acres,  and  was  dated  June 
9,  1876.  On  November  18,  1876,  BE.  J.  Baker 
and  wife  conveyed  to  appellants  and  their 
mother,  by  quitclaim  deed,  for  an  expressed 
consideration  of  $10,  1,919.14  acres  of  this 
land  so  deeded  to  him.  The  master  executed 
a  deed  to  John  W.  Lane,  G.  W.  Snow,  and 
H.  B.  Alden  for  the  land  in  controversy,  and 
they  entered  into  possession;  and,  by  subse- 
quent conveyances  from  them  and  their 
grantees,  Catherine  F.  Brown  became  the 
owner  of  such  title  in  1887,  and  entered  into 
possession  of  the  land; 

In  1888  appellants  Instituted  an  action  of 
ejectment  against  Mrs.  Brown  and  her  hus- 
band to  recover  the  land.  On  March  19, 
1889,  Mrs.  Brown  and  her  husband  filed  their 
bill  in  equity  in  the  circuit  court  of  Marion 
county,  alleging  the  proceedings  had  in  the 
circuit  court  for  Nassau  county,  the   sales 


thereunder,  the  purchase  of  the  land  now  in 
dispute  by  Alden  and  others,  their  subsequent 
conveyance  thereof  to  Mrs.  Brown,  the  pen- 
dency of  the  action  of  ejectment  against  her 
and  her  husband,  and,  further,  that  Mrs. 
Brown  and  her  husband  were  then  In  the  ac- 
tual occupancy  of  the  land  in  controversy; 
that  the  Finnegan  lien  was  paid  from  the 
proceeds  of  sale  made  in  1876,  and  a  large 
portion  of  the  lands  then  sold,  viz.  2,000 
acres,  was  bid  off  at  the  sale  for  appellants 
by  H.  J.  Baker,  and  shortly  afterwards  con- 
veyed to  them  by  deed  which  was  then  of 
record  In  Marion  county;  that  Charles  Byrne 
was  of  full  age  in  1876,  and  that  Bernard 
Byrne  and  Ellen  Byrne  attained  their  ma- 
jority in  1877  and  1879;  that  thereafter,  and 
until  1888,  the  appellants  quietly  acquiesced 
in  the  decree  and  sale,  and  continued  to  hold 
title  to  lands  under,  and  enjoy  ^nefits  of.  the 
identical  decree  under  which  Mrs.  Brown 
claimed  title,  without  objection,  and  in  so 
doing  ratified  and  confirmed  the  decree  and 
sale,  and  estopped  themselves  from  question- 
ing the  validity  of  Mrs.  Brown*s  title  derived 
therefrom;  that  Mrs.  Brown  and  her  pred- 
ecessors had  successively  expended  large 
sums  of  money  in  the  purchase  and  improve- 
ment of  the  land  in  controversy,  by  reason 
whereof  it  had  greatly  enhanced  In  value, 
and  was  then  valued  at  not  less  than  $25,000; 
that  appellants*  long-continued  silence  after 
attaining  their  majority,  attended  with  hold- 
ing under,  and  continued  enjoyment  of,  the 
benefits  of  the  decree.  Inspired  confidence, 
and  encouraged  the  purchase  of  said  land  by 
Mrs.  Brown,  and  the  expenditure  of  large 
sums  in  development  of  the  same,  in  view  of 
which  appellants  were  equitably  estopped 
from  attempting  to  avoid  the  decree  and  sale 
aforesaid;  that,  though  It  was  hoped  that 
appellants  would  cease  their  vexatious  at- 
tempts to  claim  said  land,  yet  appellants  pre- 
tended that  the  decree  gave  them  no  day  In 
court  after  attaining  their  majority,  and  that 
said  court  could  not  by  its  decrees  bind  their 
inheritance,  and  that  they  could  avoid  the 
decree;  that  the  appellants  were  before  said 
circuit  court  of  Nassau  county  In  the  attitude 
of  complainants  seeking  relief  from  a  pre- 
vious sale  of  the  same  land,  and  for  recov- 
ery thereof;  that  said  court  had  Jurisdiction 
of  the  subjeet-matter  of  the  controversy,  and 
made  the  decree,  by  consent  of  appellants* 
counsel,  for  their  benefit,  and  to  relieve  the 
land  from  a  lien  or  charge  thereon,  and  per- 
fect the  title  thereto;  and  that  appellants,  by 
their  unqualified  acceptance  and  continued 
enjoyment  of  the  benefits  of  such  decree  aft- 
er they  arrived  at  full  age,  ratified  and  con- 
firmed same,  and  were  estopped  from  ques- 
tioning the  validity  of  the  decree  as  against 
Mrs.  Brown,  who  was  alleged  to  be  a  pur- 
chaser for  value  without  notice;  that,  by  rea- 
son of  the  institution  of  said  action  of  eject- 
ment, appellants  had  vexatiously,  and  with- 
out pretense  of  right,  clouded  and  depreciat- 
ed the  value  of  Mrs.  Brown's  title  to  the 
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land*  and  caused  her  great  annoyance  and 
loss.  The  bill  prayed  that  appellants  and  all 
persons  claiming  nnder  them,  or  acting  by 
taelr  authority,  be  restrained  and  enjoined 
from  further  proceeding  In  the  action  of  eject- 
ment, that  Mrs.  Brown's  title  be  confirmed 
and  quieted,  and  that  a  perpetual  injunction 
issue  against  appellants  and  all  persons 
claiming  under  them,  restraining  them  from 
claiming,  or  asserting  or  in  any  way  attempt- 
ing to  assert  title  to,  the  lands  in  contro- 
versy, and  from  litigating  in  any  proceeding 
whatsoever,  or  in  any  manner  calling  ih  ques- 
tion, the  valiuity  of  Mrs.  Brown's  title.  Up- 
on the  filing  of  this  bill  the  court  below  di- 
rected that  an  injuncuon  issue  as  prayed  un- 
til the  further  order  of  the  court 

The  appellants  demurred  to  the  bill  for  gen- 
eral want  of  equity,  and  this  demurrer  was 
overruled  June  20,  1891.  Subsequently  the 
present  appellee,  having  become  the  purchas- 
er of  the  property  in  litigation,  filed  a  sup- 
plemental biU  showing  this  fact,  and  there- 
after the  cause  proceeded  in  his  name  as 
complainant  Appellants  filed  iheir  answer, 
and  testimony  was  taken  by  an  examiner. 
At  a  hearing  had  upon  the  pleadings  and  tes- 
timony on.  January  30,  1894,  it  was  decreed 
by  the  court  that  the  equities  were  with  ap- 
pellee; and  appellants  were  thereby  perpetu- 
ally enjoined  and  restrained  from  further 
proceeding  in  the  suit  of  ejectment  brought 
by  them  on  August  11,  1888,  against  Cath- 
arine F.  and  Frederick  H.  Brown,  or  their 
assigns  or  grantees,  for  the  recovery  of  the 
lands  before  described,  and  from  claiming  or 
asserting  title  to  the  land  in  controversy,  or 
attempting  so  to  do,  and  from  litigating  in 
any  proceeding  whatever,  or  calling  in  ques- 
tion, the  validity  of  appellee's  title  to  same; 
that  the  title  of  appellee  to  said  land  be 
thereby  confirmed;  and  that  he  should  have 
the  quiet  and  peaceable  possession  thereof 
against  the  appellants  and  all  persons  claim- 
ing or  to  claim  by,  through,  or  under  them. 
From  this  decree  the  present  appeal  was  en- 
tered. 

Walker  &  L'Bngle,  for  appellants. 

GARTER,  J.  (after  stating  the  facts).  The 
court  below  erred  In  overruling  appellants* 
demurrer  to  the  bill  of  complaint  If  the 
sale  under  the  decree  of  the  circuit  court  of 
Nassau  county  was  regular  and  valid,  as 
alleged  in  the  bill  of  complaint,  then  the  ti- 
tle of  appellee  derived  therefrom  was  valid 
and  legal,  and  would  have  constituted  a 
complete  legal  defense  to  the  action  of  eject- 
ment sought  to  be  enjoined.  If  the  sale  was 
Irregular  or  invalid,  but  the  appellants  by 
their  conduct  were  estopped  from  asserting 
its  irregularity  or  invalidity,  that  estoppel 
was  available  as  a  legal  defense  to  the  action 
of  ejectment  under  the  plea  of  not  guilty. 
Hagan  v.  Ellis,  39  Fla.  463,  22  South.  727. 


It  is  a  universal  rule  that  equity  will  not  en- 
join legal  proceedings  where  the  law  court 
is  competent  to  adjudicate,  upon  proper 
pleas  in  the  legal  action,  the  matters  pre- 
sented to  the  court  of  equity  as  a  ground  for 
injunction.  Cohen  v.  Bank,  29  Fla.  579,  11 
South.  47.  See,  also,  same  case,  24  Fla.  542, 
5  South.  235;  Atkinson  v.  AUen,  17  C.  O.  A. 
570,  71  Fed.  58;  Cook  Co.  v.  City  of  Chicago, 
158  lU.  524i  42  N.  E.  67.  This  principle  ap- 
plies to  actions  of  ejectment  as  well  as  other 
common-law  actions.  Stockton  v.  Williams, 
1  I>oug.  (Mich.)  546;  Catholic  Bishop  of  Chi- 
cago V.  Chiniquy,  74  IlL  317;  Savage  v.  Al- 
lien, 54  N.  Y.  458;  Deweese  v.  Reinhard,  165 
U.  S.  386,  17  Sup.  Ct  340;  Hawkinberry  v. 
Snodgrass,  39  W.  Va.  332, 19  S.  E.  417;  Asso- 
ciation V.  Shartzer,  83  Md.  10,  34  Atl.  536; 
Holt  V.  Pickett  111  'Ala,  362,  20  South.  432. 
Two  of  these  cases  hold  that,  if  the  matters 
alleged  in  the  bill  for  injunction  can  be 
made  available  in  the  action  of  ejectment  by 
equitable  plea,  the  bill  for  Injunction  cannot 
be  maintained.  It  is  unnecessary  for  us  to 
assent  to  this  proposition  in  the  present  case, 
as  the  matters  alleged  in  this  bill  were  avail- 
able under  the  plea  of  not  guilty  in  the  eject- 
ment suit  A  court  of  law  is  ordinarily  the 
proper  tribunal  to  adjudicate  the  superiority, 
of  conflicting  titles  to  land,  wherein  the  par- 
ties may  have  the  benefit  of  a  jury  trial. 
Equity  therefore  does  not  exercise  jurisdic- 
tion in  such  matters,  unless  to  adjudicate  or 
protect  equitable  titles,  or  to  enforce  special 
equities.  It  may  be  conceded,  for  the  pur- 
poses of  this  case,  that  equity  had  jurisdic- 
tion at  the  instance  of  appellee  In  possession, 
because  of  the  inadequacy  of  his  legal  rem- 
edies. On  the  other  hand,  the  law  courts 
had  jurisdiction  at  the  instance  of  appellants 
out  of  possession,  and  equity  would  not  have 
entertained  a  bill  instituted  by  them.  The 
law  and  equity  courts  therefore  had  concur- 
rent jurisdiction,  upon  application  of  the 
proper  parties,  to  adjudicate  and  determine 
the  superiority  of  the  conflicting  titles.  The 
appellants  Invoked  the  aid  of  the  law  court 
and  before  these  equitable  proceedings  were 
instituted  that  court  had  obtained  jurisdic- 
tion of  the  subject-matter  and  the  parties; 
and  it  would  be  a  strange  and  an  anomalous 
rule  of  law  that  would  permit  another  court, 
though  of  concurrent  jurisdiction,  to  with- 
draw the  case  and  the  parties  from  the  ju- 
risdiction of  the  law  court  where  the  latter 
is  as  competent  to  extend  the  proper  relief 
as  the  former.  The  rule  of  law  is  that  where 
two  courts  have  concurrent  jurisdiction  the 
right  to  maintain  it  attaches  to  that  court 
which  first  exercises  it. 

The  final  decree  and  the  order  granting  in- 
junction are  reversed,  and  the  case  remand- 
ed, with  directions  to  sustain  the  demurrer 
to  the  bill,  and  for  such  further  proceedings 
as  may  be  consistent  with  equity  and  this 
opinion. 
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28  SOUTHERN  REPORTER. 


(Ha. 


(40  Pla.  135) 

GRAVER  et  al.  t,  SPEXOER,  Sheriff. 

(Supreme  Court  of  Florida.     May  11,  1888.) 

AppbaI/— Reversal— Dbfect  of  Parties— Spbcifio 
Pbrporhancb— Action  bt  Assigkbb  of  Con- 
tract—St  atutb  OF  Frauds — Pabtibs. 

1.  An  apoellate  court  will  of  its  own  motion 
reverse  a  decree  rendered  by  the  court  below 
in  the  absence  of  necessary  parties. 

2.  The  assignee  of  the  vendee  in  a  written 
contract  for  the  conveyance  of  lands  may  en- 
force specific  performance  thereof  as  against 
the  vendor,  upon  compliance  with  the  terms  of 
such  contract. 

3.  Where  tiie  yendee  and  his  assignee  in  a 
written  contract  for  the  conveyance  of  lands 
file  a  bill  for  specific  performance  against  the 
vendor,  therein  alleging  that  the  vendee  had 
sold  and  transferred  to  his  assignee  all  his 
rights  and  interests  in  the  written  contract, 
and  in  and  to  the  lands  therein  described,  and 
the  vendee  and  his  assignee  not  only  swear  to 
the  bill  of  complaint,  but  each,  as  a  witness  in 
the  case,  testifies  to  such  transfer,  that  same 
was  absolute,  and  that  the  assignee  had  paid 
the  vendee  the  price  agreed  upon  in  full,  the 
court  of  equity  is  authorized  to  recognize  and 
enforce  such  transfer  from  the  vendee  to  his 
assignee,  not  only  as  between  themselves,  but 
as  against  the  vendor,  even  though  such  trans- 
fer be  such  as  is  by  the  statute  of  frauds  re- 
quired to  be  in  writing,  and  it  never  was  reduc- 
ed to  the  form  of  a  written  contract  between 
the  parties. 

4.  Where  the  interest  of  a  vendee  in  a  writ- 
ten contract  for  the  sale  of  lands  has  been  ir- 
revocably and  absolutely  ■  transferred  and  as- 
signed to  another,  such  other,  or,  in  case  of  his 
death,  his  heir  or  representative,  is  a  necessary 
and  indispensable  party  to  a  bill  filed  against 
the  vendor  for  specific  performance  of  the 
contract. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hlllsboro  coun- 
ty; John  D.  Broome,  Judge. 

BUI  by  AmoD  Dixon  and  James  A.  Cox 
against  James  0.  Graver  and  Stephen  W. 
Dixon  for  the  cancellation  of  a  deed  and 
specific  performance  of  a  contract  Amon 
Dixon  died  pending  suit,  and  Thomas  K. 
Spencer,  sheriff  and  ex  ofllcio  administrator 
of  deceased's  estate,  was  substituted  as  cota- 
piainant  In  his  stead.  From  a  decree  for 
complainants,  defendants  appeal.    Reversed. 

WUUam  Hunter,  for  appellants. 

CARTER,  J.  On  September  24,  1889, 
Amon  Dixon  and  James  A.  Cox  filed  their 
bill  in  equity  in  the  circuit  court  of  Hllls- 
boro county  against  ai^ellants,  alleging, 
among  other  things,  that  in  January,  1889, 
Stephen  W.  Dixon,  by  his  bond  under  seal, 
executed  in  the  presence  of  two  subscribing 
witnesses,  botmd  himself  to  convey,  by  war- 
ranty deed,  in  fee  simple,  to  Amon  Dixon, 
his  heirs  or  assigns,  certain  land  in  said 
county,  upon  payment  of  $150  in  two  years 
from  the  date  of  said  bond;  that  Amon 
Dixon  thereupon  entered  Into  possession  of 
the  land,  and  the  bond  was  left  in  posses- 
sion of  appellant  Graver  for  safe-keeping; 
that  in  March,  1889,  for  a  valuable  consid- 
eration, Amon  Dixon  conveyed  all  his  right 
and  interest  in  the  land,  and  all  his  rights 
under  the  bond,  to  James  A.  Cox,  who  there- 


upon took  possession  of  the  land;  that  In 
May,  1889,  Graver,  having  notice  that  Amon 
Dixon  had  assigned  to  Cox  all  his  right  and 
interest  in  said  land  and  bond,  without  their 
consent  and  with  intent  to  defraud  'them, 
surrendered  the  bond  to  Stephen  W.  Dixon, 
and  procured  from  the  latter  a  conyeyance 
to  him  (Graver)  of  the  land  embraced  there- 
in; that  the  bond  had  never  been  recorded, 
and  complainants  feared  that  Graver  would 
convey  the  land  to  some  Innocent  purchaser, 
and  thereby  defeat  complainants'  rights. 
The  bill  prayed,  among  other  things,  that 
appellants  be  required  to  deliver  to  Amon 
Dixon  or  James  A.  Cox,  or  either  of  them, 
the  bond  for  title;  that  Stephen  W.  Dixcm 
be  required  to  specifically  perform  said 
agreement  by  conveying  the  land  to  Cox, 
the  assignee  of  Amon  Dixon,  upon  the  pay- 
ment of  said  sum  of  $150,  the  said  Gax  there* 
by  expressing  a  willingness  and  offering  to 
specifically  perform  the  agreement  on  his 
part  A  decree  pro  confesso  was  entered 
against  Stephen  W.  Dixon,  but  Graver  filed 
an  answer,  among  other  things,  admitting 
that,  at  the  request  of  Stephen  W.  and 
Amon  Dixon,  he  had  drawn  a  bond  for  title 
from  the  former  to  the  latter,  and  that  it 
was  left  in  his  possession  by  consent  of  all 
parties;  alleging  that  the  land  described  in 
the  bond  for  title  embraced  only  one-half  of 
that  claimed  in  the  bill,  and  that  the  amount 
to  be  paid  by  Amon  Dixon  was  $175,  and 
not  $150,  as  alleged  in  the  bilL  The  answer 
admitted  that  Amon  Dixon  took  possession 
of  the  land  described  in  the  bond,  but  de- 
nied that  Graver  was  ever  Informed  by 
Amon  Dixon,  or  any  one  else,  prior  to  his 
purchase  of  the  land  from  Stephen  W.  Dix- 
on, that  Amon  Dixon  had  assigned  his  rights 
under  the  bond  to  James  A.  Cox.  Upon  in- 
formation and  belief,  the  answer  denied 
that  any  agreement  In  writing  between 
Amon  Dixon  and  James  A.  Cox  was  eyer 
made  as  alleged  in  the  bill,  and  also  denied 
that  Cox  wa^  ever  in  possession  of  the  land 
as  alleged.  The  answer  alleged  that  in  May, 
1889,  by  consent  and  authority  of  Amon 
Dixon,  and  without  notice  of  any  equities 
claimed  by  Cox,  Graver  surrendered  to  Ste- 
phen W.  Dixon  the  bond  for  title  left  in  his 
possession,  and  purchased  from  the  latter 
all  the  land  described  In  the  bill,  for  which 
he  took  a  deed,  and  placed  same  upon  rec- 
ord, and  that  he  thereupon  took  possession 
of  the  land.  Upon  filing  this  answer,  the 
bill  was  amended  by  attaching  as  an  exhibit 
a  copy  of  the  deed  from  Stephen  W.  Dixon 
and  wife  to  Graver,  and  by  adding  a  prayer 
that  said  deed  be  dellyered  np  and  canceled. 
To  the  answer  a  replication  was  filed,  and 
thereafter  a  master  was  appointed  to  take  tes> 
timony.  On  August  4,  1892,  an  order  waa 
made  transferring  the  cause  to  the  eircnit 
court  of  Orange  county,  in  the  Seventh  Judicial 
circuit,  on  account  of  the  disqualification  of 
the  Honorable  George  B.  Sparkman,  then 
Judge  of  the  Sixth  circuit;  but  the  papers 
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do  not  appear  to  have  ever  been  forwarded 
to  Orange  county,  and  all  subsequent  or- 
ders, while  made  by  Judge  Broome,  of  the 
Seventh  circuit,  are  entitled  as  of  the  cir- 
cuit court  of  HiUsboro  county,  and  purport 
to  be  made  by  Judge  Broome  pro  hac  vice. 
On  August  16,  1894,  the  attorneys  for  com- 
plainants suggested  the  death  of  Amon  Dix- 
on and  James  A.  Cox,  filed  a  certified  copy 
of  an  order  of  the  county  judge  of  HiUs- 
boro county  dated  August  7,  1804,  commit- 
ting administration  of  the  estate  of  Amon 
Dixon,  deceased,  to  Thomas  K.  Spencer,  ex 
ofllcio  as  sheriff  of  said  county,  and  there- 
upon moved  the  court  for  leave  to  revive 
the  suit  in  the  name  of  Thomas  K.  Spencer, 
as  sheriff  and  ex  officio  administrator  of  the 
estate  of  Amon  Dixon,  deceased,  as  one  of 
ine  complainants,  and  to  amend  the  bill. 
This  motion  was  granted,  and  the  bill  was 
amended  by  stril^ing  out  that  portion  of  the 
prayer  for  a  conveyance  to  Cox,  and  substi- 
tuting therefor  a  prayer  for  a  conveyance 
'*to  your  orator  Amon  Dixon,  or  your  orator 
James  A.  Cox,  his  assignee,  *  *  *  as  your 
orator  may  elect,  your  orators  being  ready 
and  willing  and  hereby  offering  specifically 
to  perform  the  said  agreement  on  their  part, 
and  upon  the  said  defendant  Stephen  W. 
Dixon  mailing  a  good  and  sufficient  title  to 
the  said  premises,  and  executing  a  proper 
conveyance  to  one  of  your  orators  pursuant 
to  the  terms  of  the  agreement,  to  pay  to  said 
defendant  the  residue  of  said  purchase 
money."  On  the  same  day  the  cause  was 
heard  upon  the  bill,  answer  of  Craver,  rep- 
lication thereto,  testimony  taken  in  the 
cause,  and  decree  pro  confesso  against  Ste- 
phen W.  Dixon;  and  without  mailing  the 
representative  or  heirs  of  James  A.  Cox,  de- 
ceased, a  party,  a  final  decree  was  rendered, 
finding  the  equities  of  the  cause  with  appel- 
lee as  to  that  part  of  the  premises  described 
in  the  bill  which  was  admitted  by  the  an- 
swer of  Craver  to  have  been  included  in 
the  bond  for  title  from  Stephen  W.  to  Amon 
Dixon,  directing  the  appellants  to  deliver 
up  to  appellee  the  bond  for  title,  requiring 
Stephen  W.  Dixon,  upon  tender  to  him  or 
his  solicitor  of  $75,  to  execute  and  deliver  to 
appellee,  as  administrator,  a  deed  conveying 
said  land,  directing  that  a  writ  of  posses- 
sion issue  on  application  of  appellee  or  his 
assigns  for  possession  of  the  premises,  and 
decreeing  that  the  deed  from  Stephen  W. 
Dixon  and  wife  to  Craver  be  canceled  and 
made  void  in  so  far  as  it  purported  to  con- 
vey the  land  described  in  the  decree,  that 
appellants  be  forever  enjoined  from  convey* 
ing  or  otherwise  disposing  of  said  land,  and 
that  appellee  recover  from  appellants  the 
costs  of  suit,  for  which  execution  was  di- 
rected to  issue.  From  this  decree  appellants 
entered  their  appeal,  and  here  insist  that  the 
decree  was  not  sustained  by  the  evidence. 
23SO.-66 


In  Greeley  v.  Hendricks,  23  Fla.  866,  2 
South.  620,  we  held  that  this  court  will,  of 
its  own  motion,  reverse  a  decree  rendered  by 
the  court  below  in  the  absence  of  necessary 
parties;  and  this  decision  has  been  frequent- 
ly followed  in  other  cases.  Lyon  v.  Register, 
36  Fla.  273, 18  South.  589;  Nelson  v.  Haisley. 
39  Fla.  145,  22  South.  265.  The  bill  of  com- 
plaint in  this  case  alleged  that  Amon  Dixon 
had  sold  and  transferred  to  James  A.  Cox  all 
his  rights  and  interests  in  the  bond  for  title 
given  him  by  Stephen  W.  Dixoo,  and  in  and 
to  the  land  described  therein.  The  bill  was 
signed  and  sworn  to  by  Amon  Dixon  and 
James  A.  Cox,  and  they  each,  by  depositions 
taken  upon  written  interrogatories  propound- 
ed to  them  as  witnesses  in  the  case,  testified 
that  the  transfer  and  assignment  was  ab- 
solute; that  Cox  had*  paid  Amon  Dixon  the 
consideration  therefor  in  full;  and  Amou 
Dixon  stated  that  he  had  given  Cox  a  writ- 
ten receipt  showing  full  payment  for  the 
land.  Even  if  this  transfer  be  such  as  is  by 
the  statute  of  frauds  required  to  be  in  writ- 
ing, the  facts  stated  arc  entirely  sufficient  to 
authorize  the  recognition  and  enforcement 
of  such  assignment  by  a  court  of  equity  as 
against  the  parties  themselves  and  the  ap- 
pellants. Cheney  v.  Bllby,  20  C.  C.  A.  291. 
74  Fed.  52";  Pom.  Spec.  Perf.  tJont.  {  140. 
The  assignee  of  the  vendee,  in  a  written  con- 
tract for  the  conveyance  of  lands,  may  en- 
force specific  performance  thereof  as  against 
the  vendor,  upon  complying  with  the  terms 
of  such  contract  Currier  v.  Howard,  14 
Gray,  511;  Hanna  v.  Wilson,  3  Grat.  243: 
Miller  V.  Bear,  3  Paige,  466;  Hays  v.  Hall,  4 
Port  (Ala.)  374;  Slmms  v.  LIde,  94  Ga.  553. 
21  S.  B.  220;  Dodge  v.  Miller,  81  Hun,  102, 
30  N.  Y.  Supp.  726;  Cheney  v.  Bllby,  20  C.  C. 
A.  291,  74  Fed.  52;  Pom.  Spec.  Perf.  Cont  I 
487.  The  contract  of  which  specific  perform- 
ance was  sought  in  this  case  having  been 
absolutely  and  irrevocably  assigned  to  Cox, 
he  was  an  Indispensable  party  complainant, 
and,  without  him  or  his  proper  representa- 
tives before  the  court,  no  final  decree  could 
properly  be  rendered.  It  may  be  true  that 
the  administrator  of  Amon  Dixon  is  also  a 
proper  party  complainant,  but  he  certainly 
has  no  power  to  represent  the  interest  for- 
merly owned  by  Cox.  The  proper  represent- 
ative of  that  interest,  either  the  administra- 
tor or  the  heir  of  Cox,  or  both,  as  counsel 
may  be  advised,  must  be  made  parties  com- 
plainant before  the  court  can  render  a  final 
decree. 

As  we  reverse  the  decree  because  of  a  fatal 
defect  in  parties  to  the  suit,  it  is  unneces- 
sary for  us  to  determine  whether  the  evi- 
dence was  sufficient  to  sustain  the  decree  ap- 
pealed from. 

The  decree  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent 
with  equity  practice  and  this  opinion. 
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(60  La.  Ann.  (t6») 

STATES  ex  rel.  FORSTALL  t.  KING,  Judge. 

(No.  12,88a) 

(Supreme  Oonrt  of  Lonisiana.    June  80,  1808.) 

Cbrtiorari— Whbn  Refubbd. 

The  relatriz  having  sot  out  as  grounds  for 
relief  by  certiorari  that  the  respondent  judge 
had  not  passed  upon  a  plea  to  the  jurisdiction 
jand  other  pleas  in  the  course  of  his  decision  of 
a  cause  pending  before  him,  and  the  proof 
made  by  his  return  showing  that  he  had  In 
point  of  fact  passed  upon  and  decided  said 
pleas,  said  relief  will  be  refused. 
(Syllabus  by  the  Court.) 

Application  for  writ  of  certiorari  by  the 
state,  on  the  relation  of  Mrs.  Lena  Forstall, 
against  Hon.  Fred  D.  King,  judge  of  the  civil 
district  court,  division  B,  to  review  the  Judg- 
ment against  her  in  the  action  of  C.  J.  Meyer 
against  relatrix.    Writ  set  aside. 

Dinkelsplel  &  Hart  (J.  Paris  Childress,  of 
counsel),  for  relatrix.  F.  D.  King,  pro  se. 
Robert  O.  Dugud>  for  respondent  O.  J.  Meyer. 

WATKINS,  J.  The  grounds  stated  for  re- 
lief are  the  following,  vis.:  That  in  the  suit 
of  C.  J.  Meyer  against  Lena  Forstall,  in  the 
Fourth  dty  court,  relatrix,  as  the  party  de- 
fendant, was  sued  for  the  possession  of  the 
premises  No.  862  St  Charles  street,  city  of 
New  Orleans;  that  the  plaintiff  made  no  al- 
legation as  to  whether  be  claimed  the  prem- 
ises as  owner  or  lessee,  nor  what  the  rental 
value  of  the  premises  was,  nor  that  she  was 
tenant  under  contract  of  lease,  nor  that  she 
had  defaulted  In  the  payment  of  rent,  nor 
that  he  had  given  her  a  legal  notice  to  vacate 
the  premises  leased;  that  she  excepted  to 
said  proceedings  on  the  ground  that  the 
Fourth  dty  court  was  without  jurisdiction 
ratlone  materise,  and  also  set  up  her  lease 
of  the  property,  for  the  term  of  one  year, 
from  the  &th  of  October,  1897,  at  a  monthly 
rental  of  $75,  and  that,  consequently,  the 
amount  due  under  the  unexpired  term  of  her 
lease  exceeded  the  sum  of  $100,— an  amount 
in  excess  of  the  jurisdiction  of  that  court; 
that,  nevertheless.  Judgment  was  rendered 
against  her  therein,  in  favor  of  the  plaintiff, 
from  which  she  prosecuted  an  appeal  to  the 
respondent's  court  suspensively;  that  in  the 
appellate  court  the  relatrix  filed  a  plea  of  pre- 
maturity, but  that,  on  the  final  trial  of  said 
cause,  the  respondent  affirmed  the  Judgment, 
without  passing  on  said  exception  or  her  plea 
to  the  jurisdiction  of  the  court  of  first  in- 
stance; that,  during  the  progress  of  the  trial 
of  said  cause,  plaintiff  amended  his  claim  in 
certain  particuUra,  and  thereupon  proof  was 
administered,  but  same  was  subsequently 
withdrawn  with  the  consent  of  the  court;  and 
that  she  thereafter  moved  the  court  to  strike 
out  the  eviden^^  thus  adduced,  but  unsuc- 
cesBfully*  and  the  respondent  considered  said 
evidence  in  violation  of  her  rights.  There- 
upon the  contention  of  the  relatrix  is  that 
she  was  entitled  to  have  had  her  exceptions 
to  the  jurisdiction  and  prematurity  passed 


upon;  and  she  avers  that  the  respondent  ex- 
ceeded its  powers  in  considering  evidence 
which  had  been  tendered  and  received  under 
an  amendment  which  had  been  discontinued 
before  the  rendition  of  judgment  therein;  that 
such  proceedings  are  radically  null,  and 
vitiate  and  render  null  the  proceedings  had 
thereunder.  It  is  to  remedy  and  redress  the 
alleged  illegalities  in  the  aforesaid  proceed- 
ings that  the  writ  of  certiorari  was  applied 
for.  The  respondent  makes  the  following  re- 
turn, viz.:  **That  the  suit  described  was 
brought  to  his  court  on  a  suspensive  appeal, 
and  that  same  was  tried,  decided,  and  the 
Judgment  of  the  lower  court  was  reversed, 
and  one  rendered  in  favor  of  the  plaintiff; 
and  that  he  so  dedded  on  the  ground  that 
the  testimony  adduced  was  not  sufficient  to 
show  the  relation  of  landlord  and  tenant  be- 
tween the  plaintiff  and  the  defendant  in  that 
suit,  and  hence  did  not  establish  that  the  dty 
court  had  jurisdiction  of  the  case,'*  etc.  That, 
upon  a  proper  showing,  a  new  trial  was 
granted,  and  upon  the  second  trial  he  pro- 
nounced an  exactly  opposite  judgment,  which 
resulted  in  the  affirmance  of  the  judgment 
which  was  appealed  from,  *'the  evidence  hav- 
ing established,  to  respondent'a  satisfaction, 
that  the  defendant  •  •  *  occupied  the 
plaintiff's  premises  as  a  tenant  under  a  lease 
by  the  month,  at  $83.83  per  month;  that 
she  had  not  paid  her  rent  for  several  months; 
that  she  had  been  duly  and  seasonably  served 
with  a  notice  to  vacate,  prior  to  the  institut- 
ing of  this  suit;  that  her  landlord,  the  plain- 
tiff, desired  and  was  entitled  to  the  posses- 
sion of  his  property;  that  the  dty  court  had 
jurisdiction  of  the  demand;  and  that  Its 
judgment  was  correct,  and  ought  to  be  affirm- 
ed." His  return  further  states  that  '^separate 
judgments  were  not  rendered  on  the  excep- 
tions of  prematurity  and  want  of  jurisdiction, 
because  the  relatrix  did  not  ask  for  separate 
rulings  upon  them,— did  not  ask  for  any 
ruling  at  all  upon  them;  but  they  were  pass- 
ed upon,  nevertheless.  He  further  repre- 
sents that  it  is  the  rule  and  custom  of  his 
court,  *1n  trying  appeals  from  city  courts,  to 
take  up  and  try  together  all  pleas,  defenses, 
etc.,  made  in  the  cause,  and  to  pass  judgment 
on  the  whole  at  one  and  the  same  time.  This 
was  done  In  this  case  without  objection;  and 
the  court,  when  it  affirmed  the  judgment  ap- 
pealed from,  dedded  the  exceptions  of  prema- 
turity and  want  of  jurisdiction  were  not  well 
taken.  That  judgment,  in  terms,  dismissed 
the  exception  to  the  jurisdiction,  and  It  Is 
that  judgment  which  was  affirmed."  With 
regard  to  the  ground  taken  in  respect  to  the 
amendment  of  the  pleadings  and  the  evidence 
thereon  taken,  the  respondent's  statement  Is 
that  it  was  made,  as  plaintiff's  counsel  sup- 
posed, for  the  accommodation  and  at  the  re- 
quest of  the  defendant's  counsel;  but,  upon  his 
dissent  from  that  proposition,  same  was 
promptly  withdrawn.  He  further  states  that 
the  amendment  was  a  purely  formal  one 
and  therefore,  In  his  opinion,  an  altogether 
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annecessary  one.  Tbe  return  has  famished 
a  ocMuplete  answer  to  all  the  grounds  on  whidi 
relief  Is  demanded.  It  is  therefore  ordered 
and  decreed  that  oar  preliminary  writ  be  set 
aside,  and  the  demands  of  the  relatrlz  be  re- 
fnsed»  at  her  cost 


(50  La.  Ann.  U62) 

HAHAN  T.  EVERETT  et  al.     (No.  12,641.)i 

(Supreme  Court  of  LouiBiana.    June  13,  1896.) 

.NBOUOaKCB^UNLOADIHO    DbAT— INJURY  TO  FbB- 
80N  ON    BlDKWALK. 

1.  Pedestrians  are  entitled  to  the  right  of 
way  on  the  sidewalks  of  the  city,  and  to  the 
assurance  that  they  may  trayerse  the  same  in 
the  confidence  of  safety. 

2.  Ordinary  care  is  to  be  observed  by  those 
using  the  banquette  to  ayoid  danger,  but  not 
the  same  alertness  is  required  of  them  as  is 
the  case  when  they  cross  streets  where  vehicles, 
cars,  etc.,  have  equal  rights  of  way. 

3.  While  it  is  permitted  to  load  and  unload 
drays,  floats,  and  other  vehicles  over  the  ban- 
quettes, the  same  must  be  done  with  due  care 
and  precaution  for  the  safety  and  protection  of 
passers-by,  those  engaged  in  the  work  remem- 
bering always  that  they  are  temporarily  ob- 
structing a  thoroughfare  over  which  the  general 
public  afoot  has  the  prior  servitude  or  right  of 
passage. 

(Syllabus  by  the  Court) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Frank  6.  Mahan  against  John 
and  Peter  Everett  and  the  Planters*  Mo- 
lasses Company,  Limited.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed 
as  to  the  molasses  company.  Reversed  as 
to  the  Everetts. 

Lazarus,  Moore  &  Luce  and  Joseph  N. 
Wolfson,  for  appellant  Bernard  McCloskey, 
for  appellees  J.  and  P.  Everett  D.  B.  H. 
Chaffe,  for  appellee  Planters'  Molasses  Co.. 
Limited. 

BLANCHABD,  J.  This  is  an  action  sound- 
ing in  damages  for  personal  injuries  alleged 
to  have  been  sustained.  The  amount  claim- 
ed is  $5,000.  The  averments  are  that  plain- 
tiff was  walking  along  a  public  street  In  the 
city  of  New  Orleans,  where  he  had  a  right 
to  be;  that  he  was  prudent  and  careful;  and 
that  in  passing  certain  premises  occupied 
by  the  Planters'  Molasses  Company,  Lim- 
ited, without  notice  or  warning,  a  barrel  of 
molasses  was  violently  rolled  on  skids  from 
a  vehicle  standing  near  the  curbstone  in  the 
streett  which  barrel  struck  petitioner,  break- 
ing his  leg,  and  causing  him  great  bodily 
pain  and  serious  injury,  rendering  him  less 
able  to  earn  a  living  for  himself  and  family, 
and  making  him  a  cripple  for  life.  The 
molasses  company  and  the  owners  of  the 
vehicle  are  sued  in  solido,  on  the  allegation 
that  the  injury  to  plaintiff  was  occasioned 
through  their  fault,  and  that  of  their  em- 
ployes, in  failing  to  exercise  due  care  and 
diligence  to  insure  the  safety  of  pedestrians 


1  Rehearing  denied  June  28,  1898. 


along  the  street  from  the  danger  Incident  to 
the  unloading  of  barrels  of  molasses.  In  the 
manner  mentioned,  from  drays  into  the 
warehouse.  It  is  set  forth  that  the  mo- 
lasses company  employed  John  and  Peter 
Everett,  who  own  and  operate  public  drays 
and  floats,  to  haul  the  molasses  In  barrels 
to  their  warehouse,  and  they  were  so  en- 
gaged at  the  time  of  the  accident;  and  it  is 
averred  that,  besides  this  contractual  rela- 
tionship, the  molasses  company  and  the 
Everetts  Jointly  owned,  controlled,  and 
managed  the  drays  and  floats  so  engaged 
in  hauling  the  molasses.  Defendants  plead 
the  general  issue,  and  represent  that,  if  any 
damage  resulted  to  plaintiff,  it  was  brought 
about  by  his  own  negligence.  It  was  not  a 
Jury  trial,  and  the  judgment  of  the  court  be- 
low was  for  defendants,  from  which  this 
appeal  is  prosecuted. 

Plaintiff  was  an  old  man,  between  69  and 
70  years  of  age.  His  sight  apparently  was 
not  good,  or  he  was  suffering  in  some  way 
from  his  eyes,  for  the  evidence  discloses  he 
was  wearing  green  spectacles,  with  side 
glasses.  Just  why  he  wore  these  glasses 
is  not  told.  He  was  on  the  street,  engaged 
in  his  usual  avocation,— trading  on  a  small, 
scale,  buying  small  quantities  of  commodi- 
ties, to  sell  again  without  delay,  at  a  small 
profit;  a  kind  of  peddling  business.  Some- 
times, he  says,  he  would  sell  a  car  load  of 
some  stuff  or  other  on  commission.  He  had 
Just  bought  a  box  of  peaches,  and  was  car- 
rying it  under  his  arm,  intending  to  sell  it. 
He  had  been  well  to  do  in  days  gone  by,  but 
was  not  at  the  time  of  the  accident  in  good 
circumstances.  He  had  a  right  to  be  on  the 
streets,  and  it  was  not  negligence  or  want 
of  prudence  or  care  on  his  part  to  be  there, 
even  though  he  found  it  necessary  to  pro- 
tect his  eyes  with  green  glasses.  There  Is 
no  pretense  that  he  could  not  see,  or  see 
well  enough  to  Justify  his  being  out  alone. 
He  testified  his  hearing  was  good,  and  that 
he  could  see.  Pedestrians  are  entitled  to 
the  right  of  way  on  the  sidewalks  or  ban- 
quettes of  the  city.  That  is  what  the  side- 
walks are  dedicated,  constructed,  and  main- 
tained for.  Ordinary  care  is  to  be  observed 
by  those  using  the  same  to  avoid  danger, 
but  not  the  same  alertness  is  required  of 
them  as  is  the  case  when  they  cross  streets 
where  vehicles,  street  cars,  etc.,  have  equal 
rights  of  way.  While  it  is  permitted  to  load 
and  unload  drays,  floats,  and  other  vehicles 
over  the  banquettes,  such  loading  and  un- 
loading must  be  done  with  care  and  precau- 
tion, having  due  regard  for  the  safety  and 
protection  of  passers-by;  those  engaged  in 
the  work  remembering  always  that  they  are 
temporarily  obstructing,  more  or  less,  a  thor- 
oughfare over  which  the  general  public 
afoot  has  the  prior  servitude  or  right  of 
passage.  It  follows,  as  tersely  stated  by 
plaintiff's  counsel,  that  the  loading  and  un- 
loading into  and  from  vehicles  over  the  side- 
walks must  be  done  ftgi^y^^^lHi^^^t: 
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phyalcaJly  weak  as  well  as  the  physically 
strong,  the  tenderly  young  as  well  as  the 
maturely  old,  men  and  women,  whether 
young  and  vigorous  or  old  and  feeble,  may 
traverse  the  same  in  the  confidence  of  safe* 
ty.  Anything  short  of  this  constitutes  neg- 
ligence in  those  engaged  in  such  loading  and 
unloading;  and,  where  injury  results  to  a 
passer-by,  a  conclusive— certainly  a  clear- 
case  of  contributory  negligence  on  his  part 
must  be  made  out  to  free  the  former  from 
liability.  No  such  conclusion  or  clear  case 
of  contributory  negligence  on  part  of  plain- 
tiff is  made  out  by  the  defense  herein.  We 
are  not  able  to  agree  with  the  conclusions 
of  our  learned  brother  of  the  lower  court  in 
this  regard.  A  careful  consideration  of  the 
testimony  leads  to  a  different  result  than 
that  announced  by  him. 

The  float  or  wagon  from  which  the  barrels 
of  molasses  were  being  discharged  into  the 
store  of  the  Planters'  Molasses  Company, 
Limited,  was  standing  close  to  the  curbstone 
of  the  sidewalk,  and  a  skid  was  used  down 
which  the  barrels  were  rolled.  One  end  of 
the  skid  was  on  the  wagon,  the  other  end 
on  the  sidewalk.  The  length  of  the  skid 
was  8  or  10  feet,  and  the  end  of  it  which 
rested  on  the  sidewalk  was  from  2^  to  3 
feet  from  the  door  of  the  store  through  which 
the  barrels  were  to  pass  into  the  building. 
The  height  from  the  sidewalk  to  the  top  of 
the  wagon  where  the  skid  was  placed  was 
about  a  foot  and  a  half.  The  skid  placed 
thus  formed  an  Incline.  One  man  only  was 
In  the  wagon.  He  manipulated  the  barrels  to 
the  point  where  the  skid  rested  on  the  float, 
adjusted  them  on  the  skid,  then  loosened 
his  hold,  and  the  barrels  rolled  down.  The 
weight  of  the  barrels  was  650  pounds.  There 
can  be  no  doubt  that  the  momentum  gained 
by  the  heavy  barrels  in  going  down  this  In- 
cline was  considerable.  A  sack  or  bag  fold- 
ed was  placed  at  the  Inner  end  of  the  skid, 
to  break  the  fall  or  force  of  the  barrel  as 
It  reached  the  paved  sidewalk.  One  of  de- 
fendants, on  the  stand,  admitted  the  barrels 
would  or  may  run  four  or  flve  feet  after 
reaching  the  lower  end  of  the  skid.  This 
would  carry  them  clear  into  the  store,  for 
the  door  of  that  building  was  less  than  three 
feet  from  the  end  of  the  skid.  For  a  barrel 
to  roll  from  the  top  of  the  skid  to  the  side- 
walk required,  we  are  satlsfled,  but  an  In- 
stant. The  man  in  the  wagon  who  poised  a 
barrel  on  the  skid  at  Its  upper  end,  and  then 
sent  It  on  Its  downward  course,  was  guUty 
of  gross  negligence  In  loosening  his  hold  on 
It  at  the  Instant  that  a  pedestrian  was  step- 
ping opposite  the  lower  end  of  the  skid.  That 
is  exactly  what  the  driver  of  this  float  did, 
and  the  barrel  which  he  thus  loosened  ran 
down  upon  the  plaintiff  just  as  the  latter 
was  entering  the  narrow  passageway  left  on 
the  sidewalk  between  the  end  of  the  skid 
and  the  door  of  the  building.  It  was  the 
duty  of  this  driver,  as  he  poised  the  barrel 
preparatory  to  Its  downward  flight,  to  glance 


at  the  condition  of  things  at  the  lower  end 
of  the  skid,  and,  If  he  saw  a  passer-by  about 
to  enter  the  space  between  the  skid  and  the 
door,  to  hold  the  barrel  until  he  had  passed 
the  danger  line,  or  else  call  out  to  him  to 
stand  until  the  barrel  had  passed  down  and 
out  of  the  way.  He  did  neither  of  these 
things.  He  either  did  not  glance  down  to 
see  If  the  way  was  clear,  or  else  he  carelessly, 
with  almost  criminal  negligence,  loosened 
the  barrel,  notwithstanding  the  dangerous 
proximity  of  plaintiff  to  the  lower  end  of  the 
skid.  The  plaintiff  could  not  have  been, 
over  a  step  away  from  the  narrow  passage 
left  on  the  sidewalk,  and  still  in  motion  to- 
wards It,  when  the  barrel  that  injured  him 
left  the  top  of  the  skid.  It  was  much  more 
the  duty  and  care  of  the  driver  of  the  wagon 
to  take  notice  of  plaintiff  nearlng  the  lower 
end  of  the  skid,  and  regulate  his  action  ac- 
cordingly, than  It  was  plaintiff's  duty  and 
care  to  notice  the  driver  In  the  wagon,  and 
regulate  his  movement  or  conduct  by  what 
the  driver  was  doing.  The  plaintiff  was  on 
the  public  thoroughfare  for  foot  passengers, 
and  had  a  right  to  the  occupancy  for  the 
moment  of  that  particular  part  of  the  side- 
walk superior  to  that  of  the  barrel  of  molas- 
ses. He  had  a  right  to  expect,  even  If  he 
noticed  the  barrel  poised  on  the  skid  at  the 
wagon  end  of  It,  that  the  driver  would  re- 
cognize his  superior  right  of  way  and  of 
passage,  and  hold  the  barrel  until  he  had 
exercised  It  It  will  not  do  to  say  that  the 
plaintiff,  seeing  the  skid  and  noticing  the 
driver  and  the  barrels,  must  stop  and  make 
inquiry  as  to  the  intentions  of  the  driver 
with  respect  to  sending  the  barrel  down  at 
that  particular  instant  of  time.  The  obli- 
gation rested  decidedly  on  the  driver  to  give 
warning  to  plaintiff,  or  else  hold  the  barrd 
in  his  grasp  an  instant  longer. 

The  plaintiff  testified  he  did  not  see  the 
barrel  until  it  struck  him;  that  no  warning 
was  given  him,  no  hand  was  put  upon  him 
or  signal  made  to  him  to  stop.  He  says  he 
was  noticing  in  front  of  him  as  he  walked 
along,  and  was  exercising  the  ordinary  care 
of  a  pedestrian.  A  witness  for  the  plaintiff, 
who  saw  the  accident,  says  he  had  just 
passed  the  end  of  the  skid  himself;  no  one 
was  there  preventing  people  from  passing, 
nor  stopping  the  barrels  or  impeding  their 
force  as  they  came  down  the  skid;  nor  was 
any  warning  or  notice  given.  He  testified, 
too,  that  the  colored  man  on  the  float  shoved 
the  barrel  on  the  skid  without  regard  to  con- 
sequences. A  witness  for  the  defense,  em- 
ployed by  the  defendant  company,  denies  the 
driver  shoved  the  barrel,  and  asserts  that  the 
barrel  had  left  the  hands  of  the  driver  at 
the  time  plaintiff  attempted  to  pass.  It  Is 
Immaterial  whether  the  barrel  rolled  down 
of  its  own  momentum,  or  its  speed  was  ac- 
celerated by  a  shove  at  the  upper  end  of  the 
skid.  Nor,  in  our  view,  Is  It  of  consequence 
that  the  barrel  had  been  started  on  its  flight 
downward  as  plaintiff  essayed  to  pass.  It 
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should,  we  hold,  have  been  held  by  the  driver 
at  the  upper  end  of  the  skid  until  the  pos- 
sibility of  danger  to  plaintiff  had  passed, 
until  the  latter  had  been  called  to  stop,  and 
had  stopped,  or  had  moved  on  beyond  the 
danger  point  Another  witness  for  the  de- 
fense, also  an  employ^  of  defendant  com- 
pany, says  he  put  his  hand  on  plaintiff  to 
stop  him  as  the  barrel  was  coming  down, 
and  that  plaintiff  would  not  have  been  hurt 
had  he  stopped  when  he  did  this.  He  ad- 
mits, however,  that,  when  he  touched  him, 
the  barrel  was  halfway  down  the  skid,  and 
plaintiff  was  right  at  the  end  of  the  skid, 
and  it  was  too  late  to  hold  him  out  of  harm's 
way.  As  opposed  to  this,  plaintiff  testifies 
that  no  one  put  his  hand  on  him  or  tried  to 
stop  him,  and  John  Everett,  one  of  the  de- 
fendants, who  was  present  and  in  a  few  feet 
of  the  place  where  the  accident  occurred, 
stated  on  the  stand  that  he  loiew  of  no  effort 
made  to  stop  plaintiff,  and  that  he  gave  plain- 
tiff no  warning.  There  was  conflict  of  tes- 
timony as  to  the  velocity  with  which  the 
barrel  moved  down  the  incline.  However 
this  may  be,  results  speak  for  themselves. 
It  was  moving  with  force  enough  to  break 
plaintiff's  leg.  To  have  done  this,  its  veloc- 
ity must  have  been  great  enough  to  come 
down  the  skid  in  an  instant  of  time,->too 
swift  to  enable  plahitiff  to  escape  it  when 
turned  loose  above  Just  as  he  was  stepping 
in  front  of  the  skid  below.  If  the  force  of  the 
barrel  was  sufficiently  great  to  break  plain- 
tiff's leg,  It  is  improbable  that  he  could  have 
stopped  It  had  he  made  an  effort  to  do  so  as 
it  approached  him.  On  this  point  the  wit- 
ness Connors,  sworn  for  the  defense,  says: 
"Just  as  the  barrel  left  the  driver's  hands, 
I  turned*  and  Mr.  Mahan  had  thrown  down 
his  hands  as  if  to  prevent  the  barrel  from 
hitting  him."  Yet  it  did  strike  him,  and 
with  force  enough  to  break  his  leg. 

We  find  the  case  to  be  with  the  plaintiff, 
and  the  judgment  appealed  from  must  be 
reversed.  John  and  Peter  Everett  alone  are 
responsible,  however.  There  is  no  case 
against  the  other  defendant,  the  Planters' 
Molasses  Company,  Limited.  The  driver  of 
the  float  whose  negligence  caused  the  ac- 
cident was  in  the  employment  solely  of  the 
Everetts.  He  had  no  connection  with  the 
molasses  company,  and  that  corporation  is 
not  liable  for  his  fault  While  the  molasses 
belonged  to  the  company,  a:nd  was  being 
hauled  to  its  store,  the  hauling  was  done 
under  contract  with  the  Everetts,  who,  as 
boss  draymen,  were  independent  contractors. 
A  contractee  is  not  liable  for  the  negligent 
or  improper  execution  of  the  work  by  the 
contractor.  Wood,  Mast  &  Serv.  p.  593; 
Farren  v.  Sellers,  38  La.  Ann.  1011,  3  South. 
363.  As  to  the  quantum  of  damages,  we 
think  $1,000  sufficient  compensation  for  the 
injuries  sustained  by  plaintiff.  For  the  rea- 
sons assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from,  in 
so  far  aa  the  Planters'  Molasses  Company, 


Limited,  is  concerned,  be  affirmed,  but,  in 
80  far  as  John  and  Peter  Everett  are  con- 
cerned, that  said  judgment  be  annulled, 
avoided,  and  reversed;  and  it  is  now  ordered 
and  decreed  that  plaintiff  do  have  and  re- 
cover of  said  John  and  Peter  Everett,  in 
solido,  the  sum  of  $1,000,  with  legal  interest 
from  this  date,  together  with  costs  of  both 
courts,  except  those  incurred  in  making  the 
Molasses  Company,  Limited,  a  party  defend- 
ant, which  must  be  borne  by  the  plaintiff. 


(60  La.  Ann.  641) 
STATE  V.  O'LBARY.     (No.  12,853.) 
(Supreme  Court  of  Louisiana.    June  22,  1808.) 
Shootino   with   Danobrous  Wbapon— Vbrdict. 

1.  The  verdict  guilty  of  shooting  with  intent 
to  kill,  on  an  indictment  for  shooting  with  a 
dangerous  weapon  with  intent  to  kill  and  mur- 
der, necessarily  implies  shooting  with  a  dan- 
gerous weapon,  charged  in  the  indictment; .  and 
the  express  words  not  in  the  verdict  are  sup- 
plied by  the  implication.  State  v.  Smith,  38  La. 
Ann.  479;  State  v.  Cognovitch,  34  La.  Ann. 
529;  1  Bish.  O.  Proc.  %  1005. 

2.  The  veidict  is  to  be  deemed  a  conyiction 
for  the  offense  of  shooting  with  intent  to  kill, 
included  in  the  offense  the  indictment  charges. 
Acts  1890,  Nos.  43,  44;  State  v.  Vance,  22 
South.  310,  49  La.  Ann.  1011. 

Nicholls,  0.  J.,  dissenting. 
(Syllabus  by  the  (}ourt) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Joshua  6.  Baker,  Judge. 

Thomas  O'Leary  was  convicted  for  shoot- 
ing with  a  dangerous  weapon  with  intent  to 
kill  and  murder,  and  appeals.    Affirmed. 

John  Q.  Flynn,  for  appellant.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  Robert  H. 
Marr,  DisL  Atty.,  for  the  State. 

MILLER,  J.  The  accused  appeals  from 
the  sentence  on  the  conviction  for  shooting 
with  a  dangerous  weapon  with  intent  to  kill 
and  murder.  On  the  rule  for  a  new  trial, 
the  ground  was  taken  that  the  district  at- 
torney, in  his  argument,  commented  on  a 
previous  trial  of  the  accused  for  another  of- 
fense. We  find  in  the  record  no  bill  of  ex- 
ceptions presenting  the  question,  and  can- 
not notice  it 

The  motion  in  arrest  of  judgment  is  based 
on  the  ground  the  verdict  is  not  responsive 
to  the  charge,  and  states  no  crime  known  to 
the  laws.  The  offense  for  which  the  accused 
was  indicted  is  shooting  with  a  dangerous 
weapon  with  intent  to  kill  and  murder.  Rev. 
St  §  792  (Act  1890,  NoB.  43,  44).  The 
verdict  is  guilty  of  shooting  with  intent  to 
kilL  The  verdict,  it  is  contended,  is  defect- 
ive, because  it  omits  the  words  "with  a 
dangerous  weapon."  The  argument  treats 
the  verdict  as  special  and  defective,  because 
not  stating  all  the  essentials  of  the  offense. 
While  we  recognize  that  special  verdicts  must 
embody  the  ingredients  of  the  offense,  it  is 
equally  true  that  verdicts  will  not  be  con- 
strued as  special  in  their  character,  when, 
on  a  fair  construction,  they  respond  to  the 
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indictment,  as  finding  the  accused  guilty  of 
the  crime  charged,  or,  what  in  legal  effect  is 
the  same,  guilty  of  the  crime  included  in 
that  charged.  The  indictment  charges  the 
accused  with  shooting  with  a  dangerous 
weapon,  to  wit,  a  pistol,  with  the  felonious 
intent  him,  the  said  M.  F.,  to  kill  and 
murder.  The  verdict,  guilty  of  shooting 
with  Intent  to  kill,  must  be  deemed  to  imply, 
with  as  much  force  as  if  expressed,  with  a 
dangerous  weapon.  The  verdicts  of  Juries, 
as  it  is  put  by  one  of  the  leading  text  writ- 
ers, are  framed  by  laymen;  need  not  be 
couched  in  technical  form;  any  words  that 
convey  the  idea  to  the  common  understand- 
ing will  be  deemed  adequate;  and  all  fair 
Intendments  will  be  made  to  support  the 
verdict  1  Bish.  Cr.  Proc.  S  1005.  Our 
predecessors  sustained  the  verdict  (m  the 
same  statute  in  the  form  of  that  here,  against 
the  objection  there  made,  that  the  verdict 
did  not  contain  the  words  "with  a  dangerous 
weapon,"  deemed  implied.  State  v.  Smith, 
38  La.  Ann.  479;  State  v.  Cognovitch,  34  La. 
Ann.  529.  The  intent  to  kill  is  the  less  seri- 
ous Intent  embraced  in  the  statute  and  in  the 
indictment  The  verdict  Is,  in  effect,  guilty 
of  shooting  with  a  dangerous  weapon  with 
Intent  to  klU;  not  a  special  verdict  but  re- 
sponsive to  the  indictment  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
sentence  of  the  lower  court  be  aflirmed. 

NICHOLLS,  C.  J.,  dissents. 


(60  La.  Ann.  666) 

STATE  ex  rel.  BBZOU,  Recorder,  v.  JUDGE 
OP  CIVIL   DISTRICT   COURT,   DIVI- 
SION  A.      (No.    12,890.)i 
(Supreme  Court  of  Louisiana.    June  28,  1896.) 

Recokdbrs— Constitutional  Offiob— Qualifioa- 
t10s8— aothobitt  of  municipal  counoil. 

1.  The  office  of  recorder,  under  the  constitu- 
tion of  1879,  was  not  a  constitutional  office. 
State  V.  Adams,  15  South.  490,  46  La.  Ann.  830. 

2.  The  existing  constitution,  as  to  those  re- 
corders now  in  office,  is  not  retrospective. 

3.  The  statutory  office  of  recorder,  under  the 
constitution  of  1879,  as  to  those  previously 
elected  to  that  office,  continues  to  be  a  statuto- 
ry office  under  the  existing  constitution. 

4.  The  authority  of  the  municipal  council  to 
organize  a  tribunal  to  try  the  issues  raised 
continues  as  It  was  prior  to  the  existing  consti- 
tution. 

(Syllabus  by  the  Court.) 

Application  for  writs  of  mandamus  and 
certiorari  by  the  state  of  Louisiana,  on  the 
relation  of  Henri  Bezou,  recorder,  against 
the  Judge  of  the  civil  district  court  for  the 
parish  of  Orleans,  division  A.  Application 
denied,  and  rule  nisi  discharged. 

E.  Howard  McCaleb,  Albert  Voorhles,  and 
Prank  D.  Chretien,  for  relator.  Judge  of 
CJlvIl  District  Court  pro  se.  Samuel  L.  Gil- 
more,  City  Atty.,  and  Walter  B.  Sommer- 
ville,  Asst.  City  Atty.,  for  respondents  city  of 
New  Orleans  and  others. 

&Behearing  denied  July  8»  1898. 


BREAUX,  J.  Relator,  who  is  the  re- 
corder of  the  Second  recorder's  court  of  the 
city  of  New  Orleans,  complains  of  the  re- 
fusal of  the  Judge  of  the  civil  district  court 
to  grant  him  the  Injunction  for  which  he  ap- 
plied. The  city  council,  with  a  view  to  his 
trial  upon  charges  of  Inability  to  properly 
discharge  the  functions  of  his  office,  has 
taken  proceedings  against  him.  He  (rela- 
tor) called  in  question  the  authority  of  the 
council  to  hear  and  decide  these  charges. 
His  purpose  in  applying  for  the  injunction 
was  to  prevent  the  council  from  taking  Juris- 
diction of  the  case.  The  Judge  of  the  dis- 
trict court  (respondent  here),  after  having 
heard  counsel  in  behalf  of  petitioner  and  of 
the  city,  refused  to  grant  the  injunction. 
Relator  thereupon  addressed  a  petition  to 
this  court  for  a  writ  of  mandamus  to  com- 
pel the  district  Judge  to  issue  an  injunction, 
directed  to  the  mayor  and  members  of  the 
city  council.  Upon  his  application  for  a 
writ  of  mandamus,  a  rule  nisi  was  issued  by 
this  court. 

In  this  court,  in  support  of  his  application 
for  a  mandamus,  relator  contends  that,  un- 
der the  constitution  of  1898,  he  is  a  consti- 
tutional officer,  who  may  be  removed  for 
cause  by  a  Judgment  of  the  district  court, 
under  article  222  of  the  constitution;  but 
that  the  city  council  is  not  vested  with  any 
such  power.  Similar  questions  arose  under 
the  constitution  which  preceded  our  organic 
law,  recently  adopted  and  now  in  force.  .  At 
first,  under  that  constitution,  an  extreme  po- 
sition was  taken.  It  was  contended  at  bar 
that  a  court  of  impeachment  of  the  city  coun- 
cil of  New  Orleans,  organized  to  pass  upon 
charges  preferred  against  one  of  the  officers 
of  the  municipality,  was  not  a  legal  body: 
that  the  proceedings  of  such  a  court  would 
be  an  invasion  upon  the  functions  of  the  Judi- 
ciary, to  whom  was  specially  delegated  the 
power  to  determine  all  Judicial  questions. 
This  court  held,  In  the  case  cited  infra,  that 
the  power  of  trial  of  municipal  officers  by 
the  municipal  council  was  not,  in  character. 
Judicial,  but  that  It  was  a  power  essential  to 
the  proper  administration  of  municipal  af- 
fairs,—one  necessary  to  good  order  and  use- 
ful local  government  In  the  case  to  which 
we  refer,  it  declined  to  issue  an  injunction 
and  arrest  the  action  of  the  municipal  coun- 
cil, and  held  that  an  Injunction  restraining 
the  council  would  be  an  interference  with  Its 
functions.  The  court  gave  expression  to  a 
decided  unwillingness  to  interpose  its  au- 
thority prior  to  a  hearing,  or  the  least  exer- 
cise of  municipal  discretion  in  the  case. 
Non  constat  the  court  said,  in  substance, 
that  there  would  be  any  resulting  injury; 
that  the  legality  or  constitutionality  of  its 
action  would  be  within  Judicial  control  un- 
der proper  showing.  State  v.  Judges  of 
Civil  District  Court,  35  La.  Ann.  1081.  The 
question  was  before  this  court  a  second  time 
in  another  case,  which  received  our  patient 

attention     and    consideration.  .  The  ,  n^nt 
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raised  was:  The  constltutioii  haying  pro- 
vided for  the  removal  by  the  courts  of  des- 
ignated officers  for  causes  set  forth,  the  leg- 
islature was  without  power,  l)ecause  of  the 
constitutional  limitation,  to  prescribe  other 
mode  of  removal  by  other  authority.  In 
other  words,  that  the  jurisdiction  expressed 
in  the  constitution  operated  upon  the  legis- 
lature as  a  limitation  of  power.  This  court 
took  an  opposite  view  of  the  question,  and 
held  that  the  convention,  in  adopting  article 
201  of  the  constitution  of  1879,  evidently  in- 
tended to  establish  special  and  additional, 
and  not  an  exclusive,  method  of  removal; 
that  both  the  court  trial  and  the  impeach- 
ment trial,  as  provided,  could  stand  to« 
gether;  that  they  were  different  In  origin  of 
the  power  and  the  character  of  the  proceed- 
ings,  as  well  as  the  penalty  and  its  effects. 
The  court  also  held  that  the  recorders'  courts 
were  part  of  the  local  or  municipal  govern- 
ment, and,  as  such,  they  were  statute 
courts.  State  v.  Adams,  46  La.  Ann.  830, 
848,  15  South.  490. 

We  pass  to  a  consideration  of  the  similar- 
ity (or  the  asserted  dissimilarity,  counsel  in 
behalf  of  the  relator  contend)  there  is  be- 
tween the  existing  oi^ganic  law  and  the  con- 
stitution it  repealed.  Counsel  for  relator 
urged  that,  by  reason  of  the  change  and  dif- 
ference between  the  two  instruments,  the 
recorder,  selected  to  fill  a  statutory  office, 
has  been,  by  the  constitution,  promoted  to 
a  constitutional  office.  It  is  first  principle 
that  constitutions  and  laws,  as  relates  to 
their  effect,  loolt  to  the  future.  They  oper- 
ate prospectively,  save  where  the  words  em- 
ployed make  it  manifest  that  it  was  the  in- 
tention to  give  them  a  retrospective  effect 
Cooley,  Const.  Llm.  p.  76.  The  words  em- 
ployed in  the  constitution  expressly  relate 
to  the  future,  as  to  the  recorders  of  the  city 
of  New  Orleans,  who  were  In  office  at  the 
date  of  the  adoption  of  the  constitution. 
They  (it  is  ordained)  are  to  continue  in  the 
exercise  of  their  functions  and  Jurisdiction 
conformably  to  existing  laws.  Article  122 
of  the  constitution  of  1898. 

As  relates  to  "existing  laws,"  the  office 
was  statutory  under  the  constitution  of 
1S79.  It  is  statutory  under  the  existing 
constitution,  at  least  as  concerns  those  now 
in  office.  We  have  grave  doubts,  consid- 
ered in  prospectu,--i.  e.  as  relates  to  those 
who  will  hereafter  qualify  and  fill  the  office 
under  the  existing  constitution,— as  to  the 
intention  of  the  convention  to  make  it  (the 
recorder's  office)  a  constitutional  office.  We 
are  quite  confident,  however,  as  to  those 
now  in  office,  that  the  legislation  of  the 
convention  did  not  mean  it  to  operate  re- 
trospectively. At  the  date  the  convention 
o];>ened  its  xleliberations,  we  had  all  accus- 
tomed ourselves  to  IooIl  upon  the  decision 
last  cited  as  settling  the  question  before 
us  for  decision.  Had  it  been. the  intention 
of  the  convention  that  it  should  have  a  re- 
trospective effect,  the  words  employed  would 


clearly  show  the  purpose  of  promoting 
those  in  office  as  recorders  to  a  constitu- 
tional office.  Instead,  the  afiirmative  words 
of  the  instrument,  save  as  relates  to  Ju- 
risdiction, are  that  they  shall,  under  the 
law,  remain  as  they  are.  The  law  under 
which  the  relator  is  called  upon  to  respond 
to  charges  before  an  authority  of  the  mu- 
nicipality was  on  the  statute  book  when 
he  was  elected.  It  had  been  sustained  by 
this  court's  interpretation.  He  has  less 
cause  to  complain  than  those  who  will  be 
hereafter  elected  or  appointed  under  the 
existing  constitution,  who  will  come  under 
the  new  order  of  things  without  having  ac- 
cepted the  benefit  of  the  old.  After  all,  it 
is  a  question  of  a  tribunal  to  hear  the 
charges  preferred,  and  decide  whether  or 
not  they  are  sustained.  The  questions  are 
not  complicated,  and  it  is  perhaps  advisable 
that  trial  be  had.  Not  long  since,  relator, 
an  elderly  man,  was  elected.  Age,  its  in- 
firmities, and  his  sickness  are  the  only  com- 
plaints made.  We  are  confident,  before 
any  tribunal  of  this  state,  temporary  or 
permanent,  every  consideration  and  respect 
due  to  age  will  be  shown,  and  that  removal 
will  follow  the  hearing  only  in  case  it  is 
very  evident  that  the  relator  is  no  longer 
equal  to  the  task  devolving  upon  a  record- 
er. We,  in  the  matter  before  us,  dealt 
only  with  the  cold  letter  of  the  law.  It, 
and  the  precedents  to  which  we  have  re- 
ferred, left  us  only  one  alternative.  That 
was  to  decline  to  grant  relator's  demand. 
It  is  ordered,  adjudged,  and  decreed  that 
relator's  demand  be  rejected,  and  our  rule 
nisi  Issued  upon  his  application  be  dis- 
charged. 

(50  La.  Ann.) 

STEWART  V.  MILLSAPS.    (No.  12,844.)i 

(Supreme  Ooort  of  Louisiana.    June  20,  1898.) 

Pabtnbbship  Accounting. 

The  case  involyes  only  issues  of  fact  re- 
lating to  the  settlement  of  a  partnership.    The 
court  increases  the  judgment  of  the  lower  court 
against  defendant  from  $245.33  to  $600.27. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  courts  parish 
of  Ouachita;  W.  N.  Potts,  Judge. 

Suit  by  A.  M.  Stewart  against  Uriah  Mill- 
saps  for  a  partnership  settlement  From 
the  Judgment  rendered,  plaintiff  appeals, 
asking  an  Increase  of  the  Judgment  in  his 
favor.  Defendant,  answering  the  appeal, 
asks  a  reversal.     Judgment  modified. 

A.  A.  Gunby,  for  appellant  Hudson, 
Potts  &  Bernstein,  for  appellee. 

MILLER,  J.  This  is  an  appeal  by  plaintiff 
from  the  Judgment  decreeing  the  settlement 
of  his  partnership  with  defendant  for  the 
purchase  and  sale  of  cattle.  The  plaintiff 
asks  that  the  Judgment  in  his  favor  be  in- 
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creased.  The  defendant  answering  the  ap- 
peal, asks  that  the  judgment  of  the  lower 
court  be  rerersed,  and  for  a  decree  from 
this  court  in  his  favor.  With  a  record  of 
over  140  pages  of  testimony  and  of  conflict- 
ing accounts,  containing  no  index  to  the  testi- 
mony, we  have  had  some  trouble  in  tracing 
the  facts  bearing  on  the  points  at  issue  be- 
tween the  parties.  While  our  appreciation 
of  the  Judgment  to  be  rendered  differs  from 
that  of  the  lower  court,  we  have  been  aided 
by  the  analysis  on  which  the  lower  court 
based  its  Judgment  The  partnership  began 
with  a  disagreement  of  the  partners  as  to 
the  terms  of  their  association.  In  the  meth- 
od adopted  for  conducting  the  partnership 
business,  the  plaintiff  made  the  purchases 
and  sales  of  the  cattle.  Defendant  received 
the  proceeds,  depositing  a  portion  in  bank, 
together  with  the  amount  of  a  loan  to  the 
partnership  by  him,  and  his  contribution  to 
the  capital  stock;  and  on  these  deposits'  the 
plaintiff  drew  for  the  purchases  and  other 
needs  of  the  partnership.  At  the  close  of 
the  business  there  were  no  partnership  as- 
sets or  property,  except  an  inconsiderable 
number  of  cattle  sold,  and  the  proceeds  ap- 
plied by  plaintiff.  The  determination  of  the 
indebtedness  as  between  the  partners  re- 
quires us  only  to  ascertain  the  amounts  each 
received  from,  or  for  which  he  is  liable  to, 
the  partnership,  and  the  amounts  each  ex- 
pended for  the  partnership,  or  for  which  he 
is  entitled  to  be  credited  by  it 

The  first  contention  we  encounter  is  as  to 
the  contribution  to  the  capital  stock.  It  was 
stipulated  to  be  $3,500,  to  be  furnished  by 
the  partners  in  equal  proportions,— $1,750 
each.  There  is  no  dispute  that  defendant 
furnished  his  proportion.  None  that  plaintiff 
furnished  his  part  In  cattle,  disposed  of  in 
the  course  of  the  partnership  business.  The 
plaintiff  insists  this  herd  of  cattle  brought 
into  the  partnership  by  him  is  to  be  valued  at 
$3,500;  L  e.  he  is  to  be  credited  with  $1,750 
for  his  proportion  of  the  capital,  and  a  like 
amount  besides.  This  is  the  main  dispute, 
and  has  had  our  careful  attention.  The  de- 
fendant was  to  prepare  the  written  agree- 
ment of  partnership,  and  did  so;  but  plaintiff 
declined  to  sign  it,  because  not  expressing,  as 
he  stated,  the  understanding.  The  paper 
contained  no  reference  to  the  bringing  into 
partnership  the  plaintiff's  herd  of  cattle  at  a 
valuation  of  $3,500,  and  if  that  had  been  the 
understanding,  as  he  now  insists,  it  seems 
to  us  the  omission  of  so  important  a  stipula- 
tion would  have  elicited  his  prompt  objection; 
but  we  find  he  declined  signing  the  paper  on 
other  grounds,  minor  in  importance  to  the 
agreement  he  claims  to  have  existed,  that  he 
should  be  credited  with  $3,500  at  the  outset 
of  the  partnership.  Again,  it  is  in  proof  that 
defendant  went  to  the  plaintiff's  field  to  look 
at  this  herd  before  any  agreement  as  to 
the  value  to  be  placed  on  it  Some  of  the 
herd  had  been  lost;  at  least,  all  were  not  ex- 
hibited.   The  plaintiff,  in  his  testimony  as  to 


value,  deals  in  approximate  estimates,  such 
as,  "with  all  expenses,  he  considered  the 
herd  worth  thirty-five  hundred  dollars."  We 
are  not  inclined  to  accept  the  conclusion  that 
defendant  would  assent  to  a  charge  against 
the  partnership  he  proposed  to  form  of  $3,500 
for  a  herd,  when,  if  that  value  had  been 
agreed  upon,  it  must  have  been  on  esti- 
mates of  plaintiff,  of  a  conjectural  character, 
as  to  the  cost  and  expenses  of  the  herd. 
The  defendant's  testimony  is  that  he  direct- 
ed his  investigation  to  the  number  and  cost 
of  the  herd,  and  both  number  and  cost  are 
stated  by  defendant  in  his  testimony.  He 
further  testifies  plaintiff  fixed  the  price  for 
the  herd;  defendant  declined  it,  and  after 
full  discussion  the  valuation  was  placed  at 
$1,750,— that  is,  the  herd  was  valued  at  the 
amount  of  capital  plaintiff  was  to  furnish. 
This  testimony  impresses  us,  as.  it  did  the 
lower  court,  adversely  to  that  of  the  plaintiff, 
which  was  to  the  effect  that  defendant  agreed 
to  $3,500  as  the  value  of  the  h?rd.  It  is  of 
weight,  too,  that  plaintiff  in  his  petition 
averred  that  the  cattle  to  be  brought  by  him 
into  the  partnership  were  valued  and  ac- 
cepted by  defendant  at  $1,750.  W^alvlng  the 
serious  question  as  to  plaintiff's  Tight  by  an 
amendment  of  his  pleadings  to  at  old  the  ef- 
fect of  this  allegation  in  the  petition,  our 
conclusion  is  that  of  the  trial  Judge,— that 
plaintiff  has  failed  in  his  contention  that  his 
herd  was  to  be  valued  at  $3,500.  He  is  en- 
titled in  his  settlement  with  the  defendant  to 
a  credit  for  the  herd  only  for  $1,750. 

There  is  in  this  court  no  contention  as  to 
the  credit  of  $1,269  claimed  by  plaintiff  tor 
another  herd  of  cattle  bought  by  him  for 
the  partnership.  This  credit  was  supposed 
by  the  lower  court  to  be  included  in  another 
allowed  plaintiff,  but  there  was  no  such  in- 
clusion, and  the  credit  is  conceded  \n  defend- 
ant's brief.  It  is  not  disputed  that  plaintiff 
is  entitled  to  wages  at  the  rate  of  $50  per 
month  in  addition  to  his  interest  as  a  part- 
ner; but  if  we  are  correct  in  our  apprecia- 
tion of  the  testimony,  the  wages  are  includ- 
.  ed  in  the  credit  of  $7,492  also  conceded  to 
plaintiff.  It  results  that  the  credits  to  be 
allowed  plaintiff  in  the  adjustment  of  his  ac- 
count with  the  partnership  are  $1,750  for  his 
capital;  $1,269  for  the  other  herd  of  cattle 
brought  into,  and  used  by,  the  partnership; 
and  $7,492  conceded  to  hhn,— aggregating  $10,- 
511. 

On  the  other  hand,  plaintiff  is  to  be  char- 
ged with  the  funds  placed  to  his  credit  In 
bank.  The  testimony  shows  that  defNidant 
deposited  to  plaintiff's  credit  $1,750^  his  con- 
tribution to  the  capital;  $3,355.29,  part  of 
the  proceeds  of  the  firm's  cattle;  and  $3,100, 
a  loan  by  defendant  to  the  partnership,- -ag- 
gregating. $8,205.29.  As  we  read  the  record, 
part  of  these  deposits  were  checked  on  by 
defendant  In  the  statement  submitted  in 
defendant's  brief,  it  is  proposed  to  charge 
plaintiff  with  all  the  deposits,  on  the  theory 

that  he  was  the  cashier  of  the  firm  to  bo 
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charged  therewith,  and  the  funds  pnt  to  hlB 
credit,  and  credited  into  the  checks,  whether 
drawn  by  himself  or  defendant.  We  do  not 
understand  why  defendant's  check  should 
be  deemed  to  be  drawn  by  the  plaintiff,  in 
determining  the  amount  of  these  deposits 
chargeable  to  him.  We  therefore  think 
plaintiff  should  be  charged  with  the  deposits 
put  to  his  credit,  less  the  amount  after- 
wards withdrawn  by  defendant  on  his 
checl^s,— ^1,235.95,  as  we  read  the  record; 
the  residue  chargeable  to  plaintiff  being 
$6,969*34.  The  testimony  shows  that  the 
plaintiff  disposed  of  the  cattle  of  the  part- 
nership remaining  at  its  close.  It  was  for 
him  to  limit  or  fix  his  liability  in  this  respect 
by  showing  the  amount  of  the  proceeds  he 
received.  In  the  absence  of  that  proof,  our 
examination  of  the  testimony  leads  us  to 
the  conclusion  that  the  yalue  fixed  by  the 
lower  court  for  the  cattle  ($161)  is  proper, 
and  we  do  not  find  the  basis  to  increase  it  as 
claimed  by  defendant  The  lower  court 
found  plaintiff  was  liable  for  a  quantity  of 
barb  wire  belonging  to  defendant  There  is 
no  dispute  that  plaintiff  has  taken  the  wire, 
and  has  It  in  use.  It  is  true,  there  was  a 
discussion  between  him  and  the  defendant 
as  to  the  price  plaintiff  was  to  pay  for  the 
wire.  The  defendant  adhered  to  his  price, 
— ^ia37.  The  plaintiff,  after  that  choos- 
ing to  keep  the  wire,  cannot  complain  of  the 
price,  and  defendant's  testimony  is  to  the 
effect  that  plaintiff  assented  to  the  price. 
In  our  view,  his  retention  and  use  of  the 
wire  were  enough  to  bind  him.  We  there- 
fore think  the  plaintiff  is  to  be  charged  with 
the  amount  of  the  deposits  put  at  his  dis- 
posal and  used  by  him,  $6,968.34;  |161  for 
the  cattie  sold  by  him;  and  $213.37  for  the 
wire  he  used  of  defendant— aggregating  $7,- 
343.71.  Deducting  $7,343.71,  charges  against 
plaintiff,  from  $10,511.45,  the  credits  In  his 
favor,  leaves  the  partnership  Indebted  to  him 
$3,167.74. 

The  defendant  it  is  shown,  received  the 
proceeds  of  all  cattle  of  the  partnership  sold, 
except  that  disposed  of  at  the  close  of  the 
partnership.  As  we  understand  the  record, 
part  of  these  proceeds  were  applied  to  pay  a 
partnership  debt  to  Millsaps  &  Ck>.  $3,355.29 
were  put  in  bank  to  plaintiff's  credit  but 
$l;235  were  withdrawn  by  defendant  and 
defendant  retained  $4,579.08,  and  with  that 
amount  he  Is  to  be  charged;  also,  with 
$83.98,  the  debt  due  the  partnership,  con- 
ceded to  have  been  assumed  by  him.  The 
debits  to  him  thus  constituted  aggregate 
$4,663.06.  On  the  other  hand,  the  testimony 
shows  the  loan  by  him  to  the  partnership  of 
$3,100,  which,  with  legal  Interest,  $108.68, 
the  testimony  sustains  as  a  credit  to  de- 
fendant He  is  clearly  entitled  to  the  $1,750, 
his  part  of  the  capital,  placed  with  the 
amount  of  the  loan  in  bank  to  plaintiff's 
credit;  and  we  think  the  testimony  sup- 
ports two  other  credit's,  small  In  amount 
claimed  by  hlm,-^21.25  and  $9.75,  making 


$30.  We  understand  that  mingled  and  sold 
with  the  cattle  of  the  firm  were  the  stock  of 
another  party,  and  the  amount  accruing  to 
him  from  the  sales  was  paid  by  defendant. 
The  partnership  getting  credit  for  all  the 
proceeds,  defendant  Is  entitled  to  charge 
that  portion  he  paid  to  the  party  participat- 
ing with  that  partnership  in  the  cattle  ship- 
ment With  this  explanation,  as  well  as 
we  can  get  it  from  the  record,  Dunbar's 
credit  of  $574.33  was  properly  allowed  by 
the  lower  court  These  credits  to  defendant 
aggregate  $5,564.01,  exceeding  his  debts  by 
$900.95,  which  the  partnership  owes  him. 

It  thus  appears  that  at  the  close  of  the 
partnership  the  capital  of  each  partner  had 
been  lost  and  each  was  a  partnership  cred- 
ltor,-the  plaintiff,  for  $3,167.29;  the  defend- 
ant, for  $900.95.  The  substantial  difference 
In  the  statement  submitted  to  us  In  defend- 
ant's brief,  and  that  on  which  we  base  our 
conclusion,  is  that  in  our  view  defendant  Is 
not  to  be  charged  with  the  funds  deposited 
In  bank  by  defendant  and  afterwards 
checked  out  by  him,— $1,235.  As  he  Is  char- 
ged with  but  $4,579  of  the  amount  of  the 
proceeds  of  sale  of  the  firm's  cattle  received 
by  him,  If  he  paid  the  $1,235  for  partnership 
debts  he  made  the  payment  from  partner- 
ship funds.  We  understand  the  individual 
debt  of  plaintiff  to  defendant  is  $532.90,  and 
there  is  no  contention  that  that  is  to  be  de- 
ducted from  any  amount  defendant  may  be 
deemed  to  owe.  The  plaintiff,  In  our  con- 
clusion, Is  entitled  to  recover  from  defend- 
ant one-half  of  the  excess  of  the  amount  due 
plaintiff  by  the  partnership  over  the  partner- 
ship debt  to  defendant,  to  wit  $1,133.17, 
less  plaintiff's  individual  debt,  $532.90,  leav- 
ing due  plaintiff  by  defendant  $600.27. 

The  issues  are  complicated.  The  refer- 
ences in  the  brief  to  a  copious  record,  when 
found,  afford  explanations  not  of  ready  ap- 
preciation, but  we  believe  our  conclusions 
accord  with  the  facts  to  be  gleaned  from  the 
mass  of  testimony  put  before  us.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  be  amended  so 
as  to  allow  the  plaintiff.  Instead  of  $245.33, 
the  sum  of  $600.27,  which  sum  ($600.27)  it  Is 
now  decreed  that  plaintiff  shall  recover, 
with  interest  from  defendant,  fixed,  and,  as 
thus  amended,  the  Judgment  of  the  lower 
court  be  afiirmed,  with  costs. 


748) 


(60  Li 
In  re  INGERSOUli.     (No.  12,893.) 


(Supreme  Ck>urt  of  Louisiana.     July  11,  1898.) 

Cbrtiobabi— Wheh  Granted— Discrbtioh  of 
CooBT— Jurisdiction. 

1.  Discretionary  with  this  court,  on  the  case 
as  presented,  to  grant  or  withhold  the  writ  of 
certiorari  or  error  contemplated  by  the  latter 
clause  of  article  101  of  the  constitution  of  1808. 

2.  Not  intended  by  the  power  there  granted 
to  make  of  the  supreme  court  a  sort  of  superi- 
or court  of  appeals  over  the  circuit  courts,— to 
take  jurisdiction  of,  a^d^.Jiej^^a^^e^^^ 
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any  and  all  caset  decided  hj  the  latter  courts. 

3.  Nor  that  the  courts  of  appeals  should  be 
made  merely  a  stopping  place  for  causes  on 
their  way  from  the  district  courts  to  the  su- 
preme court. 

4.  It  was,  rather,  the  intention  that  the  pow- 
er thus  lodged  in  the  supreme  court  should  be 
exercised  only  in  special  or  extreme  cases, 
whose  peculiar  circumstances,  as  to  facts  or 
law,  justify,  in  the  opinion  of  this  court,  a  re- 
sort to  it. 

(Syllabus  by  the  Court) 

Application  for  writ  of  certiorari  or  error 
by  the  state,  on  the  relation  of  A.  J.  Inger^ 
soil,  to  review  the  judgment  of  the  conrt  of 
appeals  affirming  a  Judgment  against  him 
In  the  case  of  J.  O.  Toole  against  G.  H.  Mlnge 
&  Ck>.,  of  which  firm  he  is  a  member.  Ap- 
plication denied. 

Leonard  &  Randolph,  for  petitioner.  D. 
F.  Land,  for  respondents. 

BLANCHABD,  3.  Plaintiff,  on  a  state  of 
facts  alleged  in  a  petition  addressed  to  the 
district  court  in  and  for  the  parish  of  Gad- 
dOk  recovered  a  moneyed  judgment  against 
Au  J.  IngersoU,  a  member  of  defendant's 
firm.  On  appeal  this  judgment  was  affirm- 
ed by  the  court  of  appeals  of  the  First  cir- 
cuit. The  opinion  of  the  latter  court  was 
handed  down  on  the  20th  of  June,  1898.  On 
the  80th  of  June  application  was  filed  in 
this  court,  praying  that  a  writ  of  certiorari 
or  error  do  issue  to  the  court  of  appeals, 
directing  It  to  send  np  the  record  of  the 
case,  to  the  end  that  the  decision  may  be 
reriewed  and  passed  upon  here.  It  is 
averred  that  a  case  is  presented  for  the  ac- 
tion of  this  court,  under  article  101  of  the 
constitution  of  1898,  and  it  is  asked  that 
meanwhile  all  proceedings  in  execution  of 
the  judgment  be  stayed.  It  nowhere  ap- 
pears that  any  notice  of  intention  to  apply 
for  the  writ  was  given,  either  to  the  court 
of  appeals,  or  to  the  plaintiff,  in  whose  fa- 
vor the  judgment  was  affirmed.  The  first 
part  of  article  101  of  the  constitution  au- 
thorizes the  court  of  appeals  to  certify  to 
this  court  any  question  or  proposition  of 
law  arising  in  any  cause  pending  before 
them,  concerning  which  they  desire  instruct 
tions  for  its  proper  decision.  The  pending 
application  does  not  come  within  that  pro- 
vision. The  court  of  appeals  does  not  cer- 
tify any  proposition  of  law  to  us,  and  asks 
for  no  instructions  for  Its  guidance  in  de- 
termining the  cause  submitted  to  it  on  ap- 
peal. The  latter  part  of  article  101  vests 
in  this  court  the  power  to  require,  by  cer- 
tiorari or  otherwise,  any  case  to  be  sent  up 
to  it  by  the  court  of  appeals  for  review  and 
determination  here,  provided  the  applicap 
tion  be  made  within.  30  days  after  the  decl- 
si<m  of  the  court  of  appeals  has  been  ren- 
dered. It  is  under  this  clause  that  the 
present  application  is  made.  It  is  cleariy 
the  mtention  of  this  part  of  the  article  of 
the  constitution  referred  to  that  it  should 
be  entirely  discretionary  with  this  court,  on 
the  case  as  presented,  to  grant  or  withhold 


the  writ  This  is  demonstrated  by  tbe  fact 
that  no  particular  kind  or  class  of  cases  Is 
specified,  as  to  which  the  application  may 
be  made.  It  was  not  intended  by  a  resort 
to  the  power  here  granted  to  make  of  tihe 
supreme  court  a  sort  of  superior  court  of 
appeals  over  the  circuit  courts,  to  take  ju- 
risdiction of,  and  hear  and  determine,  any 
and  all  cases  that  may  have  been  decided 
by  the  latter  courts  in  the  exercise  of  their 
legitimate,  constitutional  jurisdiction.  In 
other  words,  it  was  not  intended  that  the 
circuit  court  of  appeals  should  be*  made 
merely  a  stopping  place  for  causes  between 
$100  and  $2,000  on  their  way  from  the  dis- 
trict courts  to  the  supreme  court  It  was, 
rather,  intended  that  the  power  thus  lodged 
in  the  supreme  court  should  be  exercised 
only  in  special  or  extreme  cases,  whose  pe- 
culiar circumstances  as  to  the  facts  or  the 
law  governing  the  same  justify,  in  the  opin- 
ion of  this  court,  a  resort  to  it  For  exam- 
ple, where  the  court  of  appeals  refuses  to 
be  guided,  in  a  clear  case,  by  the  well-es- 
tablished jurisprudence  as  defined  and  laid 
down  by  this  court,  a  case  would  be  pre- 
sented warranting  this  court  In  sending 
down  its  writ  of  error  to  bring  up  such 
cause  for  review  and  determination.  This 
might  be  necessary  to  enforce  uniformity  of 
jurisfMnidence  throughout  the  state  in  the 
courts  thereof.  Other  cases  for  other  rea^ 
sons  may  arise  justifying  a  resort  to  tiie 
writ;  care  being  always  taken  against  Its 
abuse,  to  the  impairment  of  the  dignity  and' 
power  and  usefulness  of  the  courts  of  ap- 
peals, and  protracting  litigation,  and  defer- 
ring the  final  enforcement  of  just  rights. 
The  application  now  before  us  presents  no 
such  special  or  extreme  case.  An  ordinary 
cause  of  action  was  prosecuted  to  judgment 
in  the  district  court,  and  this  judgment,  on 
appeal  to  the  court  of  appeals,  is  affirmed. 
The  party  cast  seeks  to  bring  the  case  hers 
for  review,  taking  the  chance  offered,  hop- 
ing for  its  consideration  and  reversal  by 
this  court;  evidentiy  regarding  it  in  the 
light  of  a  further  and  additional  right  of 
appeal.  Neither  the  facts  nor  the  law,  as 
presented  in  the  application  and  accom- 
panying papers,  make  out  a  case  coming 
within  the  intendment  of  the  constitutions) 
provision,  and  the  writ  sought  is  denied. 


(60  La.  Ann.  tlS) 

LAKE  BISTENEAU  LUMBER  00.  v.  MIM8. 

Sheriff,  et  al.  (LANE  BODLET  CO^ 

Intervener).     (No.  12,842.)i 

(Supreme  Court  of  Louisiana.     June  13,  1888.) 

RsroaMATiON  ot  Hortoaob-^Intbrvbntiok. 

Hie  asserted  error  of  an  act  of  mortgage 
in  describing  the  property  may  be  inquired  in- 
to and  corrected  on  the  intervention  of  the 
mortgage  creditor  in  the  Ruit  of  ai:  alleged  own- 
er enjoining  the  execution  of  tbo  mortgage 
creditor,  the  petition  of  intervention  containing 
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the  reanUiite  allegations  to  show  and  admit 
proof  of  the  error. 

(Syllabus  by  the  Court.) 

Appeal  from  First  judicial  district  court, 
parish  of  Caddo;  A.  D.  Land,  Judge. 

Suit  by  the  Lake  Bisteneau  Lumber  Com- 
pany against  Mims,  sheriff,  to  enjoin  the  sale 
of  land  under  execution.  The  Lane  Bodley 
Company,  execution  creditor,  intervenes. 
From  a  Judgment  sustaining  an  exception  to 
the  intervention,  the  Intervener  appeals.  Re- 
versed. 

Wise  &  Herndon,  for  appellant  Lane  Bod- 
ley Co.,  Intervener.  Leonard  &  Randolph,  for 
appellee. 

MILIiER,  J.  This  appeal  is  by  the  Lane 
Bodley  Company,  the  intervener,  from  the 
judgment  dismissing  their  intervention  in  the 
suit  of  the  Jj&ke  Bisteneau  Lumber  Company 
against  the  sheriff.  The  Lane  Bodley  Com- 
pany sold  certain  machUiery  to  Matthews, 
their  debt  being  secured,  it  is  aUeged,  by 
special  mortgage  on  the  land  on  which  the 
machinery  was  erected,  as  well  as  by  privi- 
lege on  the  machinery.  On  their  debt  they 
obtained  Judgment,  with  recognition  of  their 
mortgage  and  privilege,  and  the  sheriff  was 
proceeding  with  the  execution  of  the  judg- 
ment. Matthews  sold  the  land  subsequently 
to  the  plaintiff,  the  Lake  Bisteneau  Lumber 
Company,  and  they  enjoined  the  execution, 
on  the  ground  that  the  land  seized  and  about 
to  be  sold  under  the  execution  was  not  cov- 
ered by  the  mortgage  of  the  seizing  creditor, 
but  belonged  to  the  plaintiff  in  injunction 
under  the  sale  by  Matthews  to  the  company. 
The  Lane  Company,  not  made  defendants  in 
the  injunction  suit,  intervened,  asserting  their 
mortgage  on  the  property  seized;  that  there 
was  a  clerical  error,  in  the  act  of  mortgage, 
of  description  or  omission  of  the  lands  mort- 
gaged; and  set  forth  in  detail  the  error,  with 
the  averment,  substantially,  that  it  was  man- 
ifest from  the  deed  under  which  plaintiff  ac- 
quired, and  that  they  were  estopped  from 
dispiiting  the  mortgage  on  the  lands,  and  that 
they  had  recognized  the  mortgage.  In  this 
condition  an  attempt  was  made  by  the  re- 
ceivers of  the  Lake  Bisteneau  Company  to 
transfer  the  injunction  suit  to  the  federal 
court  which  had  appointed  the  receivers,  and, 
if  that  had  been  accomplished,  the  Lane 
Company^  arrested  by  the  injunction  from 
executing  their  judgment  rendered  by  the 
state  court,  would  have  been  forced  into  the 
federal  court  to  try  the  issue  raised  by  the 
injunction  suit  The  controversy  was  before 
us  on  a  previous  occasion,  on  the  appeal  from 
the  judgment  dismissing  the  injunction  suit 
Our  decision  reversed  the  judgment  and  re- 
noanded  the  case  for  trial  on  the  issues  raised 
by  the  intervention.  Lumber  Co.  v.  Sheriff, 
49  La.  Ann.  1283,  22  South.  780.  On  the  re- 
turn of  the  case  to  the  state  court  there  was 
judgment  sustaining  the  exception  of  the 
plaintiff  in  injunction  to  the  intervention  of 


the  Lane  Company,  and  from  that  Judgment 
that  company  appeals. 

The  exception  is,  substantially^  that  an  er- 
ror in  tiie  act  of  mortgage  of  the  Lane  Com- 
pany cannot  be  inquired  into  and  corrected 
by  an  intervention  in  the  injunction  suit  of 
the  Lake  Bisteneau  Company  against  the 
sheriff,  but  the  Lane  Bodley  Company  must 
resort  to  a  direct  action,  and  make  their 
mortgagors  and  the  vendors  of  the  Lake 
Bisteneau  Company  parties.  In  the  federal 
courts,  the  exclusive  jurisdiction  being  in 
equity  to  reform  written  instruments  so  as 
to  conform  them  to  the  intention  of  the  con- 
tracting parties,  the  objection  would  have  its 
force.  But  under  our  system,  where  the 
mortgagee  is  seeking  to  enforce  a  mortgage 
containing  an  error  of  description,  corrected, 
it  is  claimed,  by  intrinsic  evidence  of  the 
acts  on  which  the  parties  claim,  and  other 
circumstances  plainly  denoting  the  alleged 
error,  in  our  view  there  is  no  necessity  to 
compei  the  mortgagee  to  seek  relief  in  a 
direct  action,  instead  of  an  intervention,  with 
adequate  allegations  directed  against  the  par- 
ty in  interest— a  party  who  disputes  the 
mortgage  and  claims  the  property.  There 
are,  in  our  view,  the  proper  allegations  and 
the  necessary  parties  to  adjust  the  issue 
tendered  by  the  intervention,  and  the  lower 
court  erred  in  maintaining  the  exception  to 
the  intervention.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and 
that  the  suit  be,  and  is  hereby,  remanded  for 
trial  on  the  merits,  and  that  appellee  pay 
costs. 


(50  La.  Ann.) 
BEROES  V.  DAVEREDE  et  al.     (No.  12.764.) 
(Supreme  CJourt  of  Louisiana.     May  16,  1898.) 

PRISLIMINAUY    RULE— DiSCOVEUT— NoVATJON— 
EVIDENCB— SUPPICIBNCT. 

1.  Proof  of  purchase  by  one  partner  of  his  co- 
partner's interest*  in  the  firm's  assets,  and  of 
his  subrogation  to  the  retiring  partner's  rights 
therein,  is  matter  of  evidence  for  plaintiff  on 
trial  of  the  merits,  and  is  not  to  be  anticipated 
or  prematurely  coerced  through  the  instrumen- 
tality of  a  preliminary  rule. 

2.  To  constitute  novation  by  the  substitution 
of  a  new  debtor  for  the  old,  it  must  be  made 
clear  and  certain  that  creditor  discharges  the 
old  one. 

3.  Reiterated  that  the  testimony  of  one  wit- 
ness to  each  item  of  an  account  sued  on  is  suf- 
ficient, even  though  the  aggregate  exceeds 
$500. 

(Syllabus  by  the  Gonrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  P.  B.  Berges  against  A.  Daverede 
and  another.  Judgment  for  plaintiff,  and  de- 
fendant Daverede  appeals.     Affirmed. 

Gabriel  Fernandez,  Jr.,  for  appellant  A 
B.  Philips,  for  appellee. 

BLANGHARD,  J.  Plaintiff,  a  wine  mer- 
chant of  Galifomia,  sued  Andre  Daverede  and 
the  Opera  Wine  Gella^i^iy;^^^i^[oy^^t: 
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for  a  balance  of  Hf924.46  due  on  an  account 
current  for  wines  purchased  at  various  dates 
from  April  4,  1895,  to  September  24,  1895. 
The  purchases  had  aggregated  $7,674.46,  but 
various  payments  from  June  5,  1895,  to  Au- 
gust 30,  1895,  had  reduced  the  amount  due 
to  the  sum  first  mentioned.  A  statement  of 
the  indebtedness,  made  out  against  A.  Da- 
verede  as  proprietor  of  the  Opera  Wine  Cel- 
lar, was  annexed  to  the  petition.  The  cor- 
poration known  as  the  Opera  Wine  Cellar 
Company,  Limited,  did  not  come  into  exist- 
ence until  October  5,  1895.  Prior  to  that 
time  A.  Daverede,  under  the  name  of  the 
Opera  Wine  Cellar,  conducted  business  for 
his  own  account  It  was  while  he  conducted 
this  business  for  his  own  account  the  pur- 
chases of  goods  forming  the  basis  of  this  ac- 
tion were  made.  When,  later,  he  organized 
the  limited  corporation  referred  to,  of  which 
he  became  president,  he  seems  to  have  trans- 
ferred the  assets  of  the  old  business  to  the 
new  concern,  and  the  latter  is  alleged  to 
have  assumed  the  outstanding  indebtedness 
of  the  old.  Judgment  was  sought  against 
Daverede  and  the  corporation  in  solido,  and 
such  was  the  decree  entered  up  below. 
Daverede  alone  appeals,  taking  the  order 
therefor  on  the  2d  of  March,  1898,  from  the 
Judgment  rendered  as  early  as  June  17,  1897. 
He  is  met  here  by  a  demand  on  part  of 
appellee  for  damages  for  frivolous  appeal. 

Appellant's  first  complaint  is  error  to  his 
prejudice  in  the  order  of  the  trial  Judge 
dismissing  a  rule  he  had  taken  for  a  more 
detailed  account  of  the  goods  sold,  and  for 
proof  of  subrogation  of  plaintiff  to  the  rights 
and  interest  of  his  dead  partner,  Domen- 
iconi,  in  the  claim  sued  on.  The  firm  had 
originally  been  Berges  &  Domeniconi.  The 
latter  died,  and  the  petition  averred  that  the 
former  (present  plaintiff)  had  purchased  his 
Interest  in,  and  was  sole  proprietor  of  the 
assets  of,  the  firm.  There  was  no  merit  in 
the  rule,  and  it  was  properly  dismissed.  An 
examination  of  the  account  or  statement  an- 
nexed to  the  petition  shows  it  to  be  sufficient- 
ly detailed  for  all  practical  purposes.  Proof 
of  purchase  of  his  dead  partner's  interest  in 
the  assets,  and  of  his  subrogation  to  his 
rights  therein,  was  matter  of  evidence  for 
plaintiff  on  trial  of  the  merits  of  the  case, — 
not  to  be  anticipated  or  prematurely  coerced 
through  the  instrumentality  of  a  preliminary 
rule. 

Appellant's  second  complaint  Is  that  since 
stockholders  of  a  limited  corporation  are  not 
personally  liable  for  its  obligations,  beyond 
the  unpaid  balance  due  on  their  stock,  the 
Judgment  against  Daverede  personally  for 
the  amount  sued  for  cannot  be  sustained. 
This  contention  is  absolutely  without  merit, 
for  the  reason  that  the  goods  were  sold  to 
Daverede  before  he  formed  the  limited  cor- 
poration, and  the  assumption  by  the  latter  of 
the  indebtedness  did  not  relieve  Daverede  of 
the  obligation  he  was  under  to  plaintiff  to 
pay  for  them.    The  plaintiff  did  not  accept 


the  company  as  his  debtor.  There  was  no 
novation. 

The  third  and  last  complaint  is  that,  the 
account  sued  on  being  largely  in  excess  of 
$500,  there  was  required  to  prove  it  at  least 
the  testimony  of  one  witness  and  corroborat- 
ing circumstances  (Rev.  Civ.  Code,  art  2277), 
whereas  the  only  evidence  adduced  was  that 
of  plaintiff  himself,  minus  the  corroboration. 
This  contention  is  as  devoid  of  merit  as 
those  preceding  it  The  account  is  abun- 
dantly proved.  Not  only  is  plaintiff's  testimo- 
ny full  and  satisfactory,  but  he  shows  va- 
rious payments  made  on  the  account  from 
time  to  time;  and,  besides,  he  annexed  to 
his  answers  a  letter  from  Li.  P.  Bouby,  dated 
October  31,  1895,  in  which  an  acknowledg- 
ment of  indebtedness  Is  made.  Bouby  was 
the  manager  of  Daverede's  business  when  the 
indebtedness  was  contracted,  and  was  c(m- 
ttnued  in  the  management  of  the  same  after 
the  formation  of  the  limited  corporation.  His 
letter,  made  part  of  the  deposition  of  plain- 
tiff, was  called  for  in  the  cross  interrogato- 
ries propounded  to  the  witness  by  Daverede's 
counseL  It  is  evidence  strongly  corrobora- 
tive of  that  given  by  plaintiff  touching  the  in- 
debtedness sued  on.  Besides  all  this,  plain- 
tiff appended  to  his  depositions,  as  part  there- 
of, an  Itemized  account  fuller  and  more  in 
detail  than  the  one  filed  with  his  petition,  by 
which  it  is  shown  that  each  of  the  purchas- 
es of  goods  was  a  transaction  separate,  dis- 
tinct and  complete  in  Itself,  and  no  single 
item  was  for  an  amount  equal  to  9^00.  In 
such  case  it  is  well  settled  that  the  testi- 
mony of  one  witness  to  each  item  is  sufll- 
clent,  even  though  the  aggregate  largely  ex- 
ceeds $500.  Rossignol  T.  Trlche,  28  La.  Ann. 
144;  Stribling  t.  Stewart  10  La.  Ann.  71; 
Betzer  v.  Coleman,  28  La.  Ann.  785. 

There  was  nothing  to  warrant  this  appeal, 
—not  even  a  plausible  ground.  We  feel  con- 
strained to  hold  it  frivolous.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  is  afllrmed  at  appellant's 
costs,  and  that  plaintiff  and  appellee  do  have 
and  recover  of  defendant  and  appellant  An- 
dre Daverede,  the  sum  of  $100  as  damages 
for  frivolous  appeal. 

On  Application  for  Rehearing, 

(June  29,  189&) 

The  decree  heretofore  rendered  ihulcts  the 
appellant  in  damages  for  frivolous  appeaL 
Counsel,  in  his  brief  for  rehearing,  calls  our 
attention  to  the  fact  that  the  appeal  was 
devolutive,  merely,  causing  no  delay  in  the 
execution  of  the  judgment,  and,  hence,  that 
damages  for  such  appeal  are  not  allowable 
under  Code  Prac.  art  907.  This  is  a  correct 
statement  of  the  law.  Chaffe  t.  Carroll,  85 
La.  Ann.  115;  Crofts  t.  Moynihan,  26  La. 
Ann.  727;  Capdevielle  v.  Erwln,  13  La.  Ann. 
286;  McCabe  v.  Gentes,  18  La.  81.  And 
accordingly  it  Is  ordered  that  the  decree  here- 
in  is  amended   bj[)jjf^[klng   therefrom    the 
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award  of  |100  afl  damages  for  frlroloas  ap- 
peal against  defendant  and  appellant,  and 
as  thus  amended  the  decree  aforesaid  stands, 
atQrming  the  judgment  appealed  from,  at 
appellant's  costs.    Rehearing  refused. 


(60  La.  Ann.  756) 

MIDDLESEX  BANKING  C».  t.  NIBMBYER 

et  al.     (No.  12,831.) 
(Supreme  0>urt  of  Louisiana.     June  13,  1898.) 

pl^eabino— compla.int~exhibits  —  exceptions— 
Easbmbnts^In^unction — Damages. 

1.  The  truth  of  plaintifirs  averments  being 
admitted  by  the  exception  of  no  cause  of  ac- 
tion, to  warrant  a  dismissal  of  the  action  it 
must  appear  that  the  allegations  admitted  to  be 
true  are  all  disposed  of  by  the  effect  of  the  plea. 

2.  Defendant,  for  the  hearing,  having  admit- 
ted certain  alleged  rights  (without  passing  up- 
on the  question  of  their  validity  at  this  time), 
the  court  holds  that  the  trial  of  the  asserted 
rights  of  plaintiff,  as  against  defendants'  title, 
may  be  had  under  the  pleadings. 

3.  The  deed  annexed  by  plamtiff  to  its  peti- 
tion, setting  forth  defendants*  right  of  servi- 
tude (disputed  by  plaintiff) ,  gives  rise  to  ques- 
tions which  may  be  determined  in  this  litiga- 
tion. If  defendants  have  a  servitude,  it  is  to 
the  interest  of  all  concerned  that  it  be  localized, 
its  character  determined,  and  limit  fixed.  This 
can  be  as  well  done  now,  under  the  pleading, 
as  at  another,  time,  under  other  pleading. 

4.  The  multiplicity  of  actions  is  not  favor- 
ed. It  is  even  a  maxim  that  "interest  reipub- 
lic8B  ut  sit  finis  litium." 

(Syllabus  by  the  Ck)urt.) 

Appeal  from  Judicial  district  court,  parish 
of  Morehouse;  W.  N.  Potts,  Judge. 

Action  by  the  Middlesex  Banking  Company 
against  NIemeyer  &  Darragb.  From  a  Judg- 
ment sustaining  an  exception  of  no  cause  of 
action,  plaintiff  appeals.    Reversed. 

Harry  R.  Boyd,  for  appellant.  James  Bus- 
sey  (Howe,  Spencer  &  Cocke,  of  counsel),  for 
appellees. 

BREAUX,  J.  Plaintiff  appealed  from  a 
Judgment  sustaining  an  exception  of  no  cause 
of  action.  Appellant,  the  Middlesex  Bank- 
ing Company,  enjoined  the  defendants  from 
building  levees,  dams,  and  ditches,  and  from 
thereby  flooding  the  lands  adjacent,  upon 
which  plaintiff  has  a  mortgage.  Appellant 
alleged  that  some  time  prior  to  the  20th  day 
of  January,  1891,  a  Mrs.  Peterkin  was  the 
owner  of  the  "Line  Place,"  embracing  a  large 
area  of  cultivated  lands  and  a  large  cypress 
brake.  At  different  times,  after  she  became 
the  owner  of  the  plantation,  she  executed 
mortgages  upon  the  place,  to  secure  the  pay- 
ment of  borrowed  money.  Newton  &  Cason 
obtained  a  Judgment  against  Mrs.  Peterkin 
ha  November,  1888,  which  plaintiff  alleged 
became  a  Judicial  mortgage  against  the  plan- 
tation. Levy  &  Sons  also  obtained  a  Judg- 
ment, and  C.  Newton,  which  became  Judi- 
cial mortgages.  With  these  mortgages  rest- 
ing against  the  property,  she  sold  the  cypress 
brake  to  the  defendants  and  appellees,  on 
the  20th  of  January,  1891.  The  deed  contain- 
ed the  stipulation  that  the  vendees  (the  de- 


fendants here),  in  order  to  enable  them  to 
remove  the  cypress  timber  from  the  land, 
were  to  have  the  right  to  construct  and 
maintain  dams  and  levees  on  the  land,  or 
on  vendor's  land  adjacent;  also  the  right  to 
flood  the  land,  and  do  such  other  acts  and 
make  such  improvements  as  were  'needfu>  In 
removing  their  timber  or  in  operating  thek 
mills.  On  the  11th  day  of  July,  1891,  the  Line 
Place,  the  part  remaining,  was  sold  at  sher- 
iff's sale,  and  was  adjudicated  to  0.  Newton. 
June  20,  1892,  he  (Newton)  mortgaged  the 
same  property  to  appellant,  to  secure  a  loan. 
The  Line  Place  (except  the  cypress  brake, 
the  property  of  defendants)  is  now  in  the 
hands  of  the  sheriff,  under  a  writ  of  seizure 
and  sale.  Issued  in  accordance  with  plain- 
tiff's petition  to  foreclose  its  mortgage.  The 
sale  has  not  yet  been  made  nevertheless, 
plaintiff  alleging  that  the  sale  to  Newton  un- 
der a  fl.  fa.  relieved  the  land  from  the  servi- 
tude granted  to  enable  vendees  to  remove  the 
timber  Imposed  upon  it  by  Mrs.  Peterkin  in 
the  sale  to  the  defendants  (vendees)  on  Jan- 
uary 20,  1891,  and  that  defendants  have  no 
right  under  the  deed  to  build  any  levees, 
dams,  tramways,  or  to  make  any  other  im- 
provement in  any  manner  affecting  the  ad- 
jacent land  mortgaged  to  them;  that  the 
works  defendants  are  making  preparations 
to  carry  out  will  obstruct  the  drainage  of  the 
plantation  mortgaged,  and  lessen  its  value. 
Plaintiff  further  alleged  that  the  property 
mortgaged  was  Insufficient  in  value  to  pay 
the  amount  of  the  debt  of  the  Middlesex 
Banking  Company,  amounting  to  about  $10,- 
700,  and  that  the  debtor,  Newton,  Is  insol- 
vent The  court  a  qua  dissolved  the  injunc- 
tion, dismissed  plaintiffs  petition,  and  fixed 
the  fee  of  defendants*  attorney  for  services 
In  matter  of  dissolving  the  injunction  at 
$«50.  From  the  Judgment,  the  plaintiff  prose- 
cutes this  appeal.  In  this  court  the  defend- 
ants answered  the  appeal,  and  asked  for  an 
Increase  of  the  Judgment  allowing  damages. 

We  win  not  enter  upon  a  discussion  of  the 
right  a  mortgagee  has  to  restrain  a  mort- 
gagor from  committing  any  act  depreciating 
the  value  of  the  property  mortgaged,  and  de- 
creasing the  value  of  his  mortgage.  The 
right  is  too  manifest  to  admit  of  discussion. 
It  is  also  evident  that  cases  may  arise  to 
Justify  an  injunction  in  protecting  the  rights 
of  the  mortgagee  against  acts  damaging  to 
him  as  a  mortgagee.  It  Is,  in  our  Judgment, 
equally  as  plain,  with  reference  to  the  right 
of  servitude,  that  it  may  be  protected  by  in- 
junction if  acquired  prior  to  the  date  of  the 
mortgage,  but  that  injunction  will  not  lie  to 
protect  the  right  if  of  a  date  subsequent  to 
the  date  the  mortgage  was  given. 

We  are  well  satisfied  of  the  correctness  of 
our  position  that,  if  plaintiff  dates  its  assert- 
ed right  against  the  servitude  from  the  day 
the  owner,  Newton,  purchased  at  sheriff's 
sale,— that  is,  on  the  11th  July,  1891,— it  has 
no  case.  Prior  to  that  time,  Mrs.  Peterkin, 
Newton's  author,  sold  ^j^f  defendants  pni^ 
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of  the  place,  with  the  serrltude  they  now 
claim.  From  the  date  they  became  owners 
of  the  property,  entitled  to  a  seryitnde,  ap- 
pellees were  not  third  persons,  and  therefore 
they  have  an  absolute  right  as  against  all 
claims  of  origin  since  their  purchase. 

This  brings  us  to  a  consideration  of  plain- 
tiflTs  averments  in  its  petition  regarding  the 
dates  to  which  plaintiff  traces  its  right,  in 
opposition  to  the  servitude  claimed  by  de- 
fendants. Plaintiff  sets  forth  a  number  of 
mortgages  bearing  on  the  property,  recorded 
at  a  date  anterior  to  defendants'  title.  It 
also  alleges  that  the  mortgagor  to  it  (C.  New- 
ton) obtained  a  Judgment  against  Mrs.  Peter- 
kin,  whose  property  he  purchased,  and  plain- 
tiff avers  it  (the  Judgment)  "became  a  Judi- 
cial mortgage.*'  Plaintiff  describes  in  its  pe- 
tition the  part  of  the  property  which  was 
bought  by  Newton,  on  which  it  has  a  mort- 
gage, pleads  the  Newton  title,  and  avers  that 
he  bought  under  a  fl.  fa.  These  facts  are  ad- 
mitted for  the  time  being.  Plaintiff  annex- 
ed to  its  petition  a  copy  of  defendants'  title, 
in  which  is  set  forth  the  stipulation  to  the 
right  of  servitude,  which  it  (plaintiff)  de- 
clares is  not  due  by  the  adjacent  property  on 
which  its  mortgage  bears.  Defendants  con- 
tend that  these  stipulations  regarding  the 
servitude  claimed  by  them  have,  by  the  an- 
nexing of  the  copy,  become  an  affirmative 
allegation  of  plaintifTs  petition,  and  that,  if 
the  specifications  and  stipulations  are  con- 
trary to  plaintiff's  averments,  they  destroy 
his  cause  of  action.  The  Judicial  mortgage 
of  the  owner,  Newton,  prior  to  his  becoming 
the  owner,  is  temporarily  admitted,  as  well 
as  all  the  allegations  of  fact  of  plaintiff's  pe- 
tition. The  fl.  fa.  is  before  us,  and  the  title 
under  it  is  admitted.  If  the  document  an- 
nexed (the  deed  to  which  we  have  already 
alluded)  had  not  been  annexed,  there  would 
not  be  the  least  grounds  for  an  exception  of 
no  cause  of  action.  The  issues  would  be  suf- 
ficient to  require  some  action  on  the  part  of 
the  court  As  we  interpret  the  deed  of  sale 
annexed  to  the  petition,  it  does  not  have  the 
effect  of  completely  destroying  all  cause  of 
action.  Conceding,  for  the  discussion,  that 
a  servitude  is  due,  its  nature  and  extent  may 
be  established  under  the  pleas  presented. 
To  that  end,  at  least,  the  Issues  may  be 
heard.  We  deem  it  in  the  interest  of  all  con- 
cerned to  allow  plaintiff  and  defendants  to 
be  heard,  in  order  that  their  differences  may 
be  settled.  The  statements  are  clear,  and 
concise  enough  to  pass  upon  the  claims  pre- 
sented. Even  where  there  Is  a  probability 
that  the  demand  will  be  very  much  reduced, 
there  is  a  cause  of  action. 

We  pass  to  the  next  ground  argued  by  de- 
fendants: Remote  or  probable  damages  will 
not  Justify  an  injunction.  On  this  branch 
of  the  case,  plaintiff's  allegations  are  plain 
and  direct  enough  to  sustain  its  action.  If 
defendants*  position  Is  erroneous,  plaintiff 
sets  forth  grounds  enough  for  an  injunction. 
That  the  lands  on  which  the  servitude  is  claim- 


ed win  by  It  be  rendered  worthless,  and  the 
debtor  is  insolvent,  are,  in  substance,  the 
allegations  made,  and  which  we  consider,  as 
relates  to  damages,  ample  enough  to  sustain 
the  action.  We  do  not  infer  that  they  are,  if 
plaintiff  is  damaged  at  all,  remote  and  pro- 
spective, but  actual  and  present  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  is  annulled,  avoid- 
ed, and  reversed,  and  that  this  case  be  re- 
manded to  be  tried  in  accordance  with  the 
views  above  expressed;  appellee  to  pay  ths 
costs  of  appeaL 

^«    (50  La.  Ann.  eSS) 
STATE  T.   RENARD.     <No.    12.858.) 
(Supreme  CSourt  of  Louisiana.    June  21,  1896.) 
Cbimikal  Law  —  Witnbssbs  —  Compdlsost  Em- 

DBNCB— SSARCdBS  AND  SbIZORBS— COITDCGT 

or  Trial— RBXABK8  or  Btbtandbrs. 

1.  A  letter  written  by  a  prisoner  while  io 
jail,  and  without  being  closed  or  sealed,  and 
banded  to  another  prisoner  to  be  sealed  and 
mailed  to  a  witness  of  the  writer,  is  competent 
evidence  against  the  accused,  notwithstanding 
same  may  have  been  surreptitiously  read  by 
the  person  to  whom  it  had  been  intrusted,  and 
thereafter  handed  to  a  deputy  sheriff,  instead 
of  being  mailed. 

2.  That  proceeding  cannot  be  classed  as  an 
unreasonable  search  and  seizure,  in  a  consti- 
tutional sense. 

3.  A  single  declaration  uttered  during  the 
progress  of  the  trial  by  the  father  of  the  deceas- 
ed, apparently  hostile  to  the  accused,  and  which 
was  at  once  repressed  by  the  judge,  cannot  be 
viewed  as  having  unduly  influenced  the  ver- 
dict of  the  jury  against  the  accused. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Ascension;  Walter  Guion,  Judge. 

Prosper  Renard  was  convicted  of  murder* 
and  he  appeals.    Affirmed. 

Richard  McGulloh,  for  appellant  Milton  J. 
Cunningham,  Atty.  Gen.,  and  G.  A.  Gondran, 
Dist  Atty.,  for  the  State. 

On  Motion  to  Dismiss  AppeaL 

WATKINS,  J.  The  ground  of  the  motion 
Is  that  the  transcript  of  appeal  was  not  filed 
within  10  days  after  the  order  of  appeal  was 
granted,  and  under  the  law  It  was  out  of 
time  when  filed;  that  upon  the  4th  of  June^ 
1808,  the  appellant  filed  a  motion  for  the 
extension  of  the  return  day  of  the  appeal,  and 
obtained  an  order  extending  same;  and  that 
said  order  was  unavailing,  because  the  time 
within  which  the  appeal  could  have  been 
filed,  and  within  which  the  return  day  could 
have  been  legally  extended,  had  already 
elapsed.  The  record  discloses  that  the  order 
of  appeal  was  granted  on  the  20th  of  May, 
1898,  and  the  transcript  was  only  filed  on  the 
7th  day  of  June  following.  The  clerk  of  the 
district  court  prepared  and  caused  to  be  filed 
in  this  court  a  certificate,  in  which  the  fact 
Is  stated  that  "he  was  delayed  in  the  prepara- 
tion of  the  transcript  by  a  search  necessitated 
by  the  absence  from  the  record  of  the  letter 
filed  and  made  part  and  portion  of  a  bill  of 
Digitized  by  VjU tJ  V  LC 
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exceptions  reserved  by  defendant,  and  by  a 
stress  of  other  business,  so  be  could  not  pre- 
pare the  transcript  until  after  the  lapse  of 
the  legal  delays  for  its  filing  in  the  supreme 
court."  This  certificate  has  not  been  trav- 
ersed, and  it  clearly  shows  that  it  was  not 
the  fault  of  the  appellant  that  the  appeal  was 
not  filed  in  due  time,  but  that  of  the  clerk, 
if  of  any  one.  But  the  statement  of  the  clerk 
is  that  for  good  and  sufficient  reasons  he 
was  unable  to  prepare  the  transcript  in  time. 
True  it  is  that  the  appellant  might  have  filed 
his  motion  for  an  extension  of  time  within 
the  10  days  allowed  for  bringing  up  the  ap- 
peal, but,  owing  to  the  particular  cause  as^ 
signed  by  the  clerk,  it  is  not  apparent  that 
the  defendant  or  his  counsel  was  aware  that 
the  transcript  would  not  be  ready  In  time. 
State  V.  Bevell,  47  La.  Ann.  48,  16  South. 
568,  is  in  point  The  motion  to  dismiss  Is 
denied. 

On  the  Merits. 

The  defendant  was  indicted  for  Hie  crime 
of  murder,  found  guilty  by  a  verdict  of  the 
jury,  and  sentenced  to  the  extreme  penalty 
of  the  law;  and  from  that  sentence  and  judg- 
ment he  prosecutes  this  appeal 

1.  The  first  bill  of  exceptions  which  attracts 
attention  is  one  relating  to  the  introduction 
in  evidence  by  the  state  of  a  letter  written  by 
the  defendant  to  one  Marcellin  Renard  while 
he  was  in  jail,  and  delivered  to  a  'trustv" 
thereto  attached,  for  the  purpose  of  mailing  it 
to  him.  The  bill  of  exceptions  relates  that 
the  trusty  to  whom  he  delivered  the  afore- 
said letter  handed  same  to  the  deputy  sheriff, 
instead  of  mailing  it,  and  that  was  done  with* 
out  his  knowledge  or  consent;  said  trusty 
having  first  read  same;  that  the  deputy  sher- 
iff retained  possession  of  said  letter  for  the 
purpose  of  using  It  in  evidence  against  the 
defendant  on  the  trial.  That  counsel  for  the 
defendant  objected  to  the  admission  of  that 
letter  in  evidence  on  the  ground  "that  no  man 
can  be  compelled  to  give  evidence  against 
himself,  and  that  the  illegal  taking  of  said 
letter  by  the  said  officers  of  the  law,  and  the 
introduction  thereof  in  evidence,  was  a  viola- 
tion of  the  constitutional  provisions  of  the 
United  States,  guarantying  a  citizen  against 
the  unreasonable  search  and  seizure  of  his 
property  and  papers,  and  against  being  com- 
pelled to  give  evidence  against  himself.'* 
The  said  objection  having  been  overruled,  he 
retained  a  bill  of  exceptions.  The  trial  judge 
assigns  as  his  reasons  for  overruling  said  ob- 
jection that  the  letter  was  written  on  a  piece 
of  paper  which  was  furnished  to  the  defend- 
ant by  another  one  of  the  prisoners  in  the 
jail,  who  was  a  kind  of  trusty,  and  that, 
when  the  defendant  had  written  same,  he 
handed  it  to  him,  and  requested  him  "to 
inclose  same  in  an  envelope  and  mail  it"; 
that,  after  he  had  obtained  possession  of  the 
letter  thus  written,  the  trusty  read  it,  and 
then  gave  it  to  the  jailer,  who  is  deputy 
sheriff,  and  be  delivered  it  to  the  district 


attorney.  "There  was  no  force,  violence,  or 
compulsion  used  ♦  ♦  •  In  getting  posses- 
sion of  the  letter  referred  to,  which  was  de- 
livered by  the  accused  voluntarily  to  the  pris-r 
oner  in  jail,  who  gave  it  to  the  jailer;  and 
therefore,  In  my  opinion,  no  unlawful  seizure 
was  resorted  to,  as  contemplated  by  the  law 
prohibiting  the  seizure  of  persons  and  pa- 
pers." It  seema  to  us  that  the  judge's  opin- 
ion and  ruling  were  correct,  on  the  plainest 
principles  of  reason  and  logic.  On  the  evi- 
dence adduced,  it  seems  perfectly  plain  that 
the  defendant  voluntarily  parted  with  the 
letter  he  had  designed  for  his  friend;  that. 
It  was  Indited  on  a  scrap  of  paper,  and  was 
neither  placed  in  an  envelope  nor  sealed;  that 
the  trusty  violated  the  defendant's  con- 
fidence, by  reading  it  and  placing  it  in  the 
possession  of  an  officer  of  the  law,  who  pro- 
posed to  put  it  in  evidence  against  him. 
That  was  simply  the  misfortune  of  the  de- 
fendant, who  was  overconfident  of  the  trust- 
worthiness of  his  messenger.  There  was 
surely  nothing  unlawful  in  this,  and  its  being 
unlawfully  or  wrongfully  obtained  would  not 
render  the  letter  Inadmissible  in  evidence. 
The  letter  was  properly  admissible  in  evi- 
dence as  an  admission  of  the  accused,  and 
same  was  not  legally  subject  to  the  objection 
that  its  admission  in  evidence  was  the  just 
equivalent  of  compelling  the  accused  to  testi- 
fy against  himself.  The  writing  of  the  let^ 
ter  was  voluntary,  and  Its  contents  stand  for 
themselves  as  an  admission  of  the  facts  there- 
in contained.  We  think  the  judge's  ruling 
correct. 

2.  The  second  bill  of  exceptions  relates  to 
the  refusal  of  the  judge  to  grant  a  new  trial. 
The  ground  of  the  motion  for  new  trial  is  that 
during  the  trial  "there  was  much  feeling  in 
the  court  house  amongst  the  bystanders,  who 
were  in  large  numbers,  and  that  the  jury 
must  have  been  and  were  influenced  by  said 
feeling,"  etc.  In  addition  to  this  statement, 
the  motion  makes  mention  of  the  circum- 
stance of  the  letter,  and  its  alleged  seizure 
and  introduction  in  evidence  against  him  over 
his  protest  and  objection.  The  statement  Is 
also  made  "that  while  the  district  attorney 
was  arguing  the  case  to  the  jury  the  feeling 
in  the  court  house  found  expression  by  a  per^ 
son  saying  aloud,  so  that  all  In  the  court 
house  heard  him.  Tut  a  rope  on  him,*  etc.," 
and  that  such  expressions  "must  have  and 
did  affect  the  verdict  of  the  jury;"  etc.  The 
statement  of  the  judge  for  refusing  to  grant 
the  rehearing  is  as  follows,  viz.:  "That  no 
evidence  was  introduced,  nor  was  any  evi- 
dence c^ered,  on  the  trial  of  the  motion.  It 
is  true  that  the  father  of  W.  P.  Rochelle, 
Jr.,  who,  it  is  alleged,  was  killed  and  mur- 
dered by  the  accused,  was  in  court  during  the 
time  that  the  case  was  being  argued  by  the 
district  attorney  to  the  jury,  who,  while 
speaking  and  appealing  to  the  jury  to  find  a 
verdict  of  guilty,  remarked,  "What  will  you 
do  with  the  accused?*  or  words  to  that  ef- 
fect, exclaimed,  in  thgi^^^^^^J^^^^f^e 
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aroimd  his  neckf*  The  Judge's  statement 
Is  that  ''no  other  person  made  any  remark, 
nor  was  any  demonstration  made,"  and  that 
he  at  once  took  the  necessary  steps  to  prevent 
a  repetition  of  any  such  remark  in  court 
He  further  states  that  said  observation  was 
made  in  an  undertone,  though  he  heard  it, 
and  presumes  the  Jury  heard  it  also.  But 
he  further  states  that  he  is  "satisfied,  how- 
ever, that  nothing  was  said  or  done  suJficlent 
to  affect  or  Influence  the  verdict  of  the  Jury." 
The  foregoing  recital  of  the  facts  is  quite  suf- 
ficient to  carry  conviction  to  any  unbiased 
mind  that  nothing  occurred  within  the  pres- 
ence and  hearing  of  the  Jury,  except  the 
single,  spontaneous  declaration  of  the  father 
of  the  deceased,  which  even  tended  to  in- 
fluence the  verdict  of  the  Jury;  and  it  is 
evident  that  whatever  effect  same  may  pos- 
sibly have  had  was  speedily  overcome  by  the 
repressive  measures  which  were  instantly  re- 
sorted to  by  the  Judge.  Fairly  considered, 
we  think  it  could  not  have  exercised  any  in- 
fluence upon  the  minds  of  the  Jury  which 
was  prejudicial  to  the  accused.  We  are  of 
opinion  that  no  error  is  exhibited  by  the  rec- 
ord which  entitles  the  accused  to  relief  at  our 
hands.    Judgment  affirmed. 


(60   La.   Ann.   1283) 

SOLOMON  V.  GARDINER  et  al.     (No. 
12.756.)  1 

(Supreme  Ooart  of  Louisiana.     May  30,  1888.) 

DiRECTiNO  Verdict— Dismissal— Reconvbstion— 
Breach  or  Contraot— Default— Flbadimo. 

1.  All  testimony  offered  by  defendant  in  sup- 
port of  his  plea  in  reconvention  having  been 
ruled  out,  the  jury  should  have  been  instruct- 
ed there  was  no  evidence  before  them  touching 
such  demand,  and  that  as  to  same  they  should 
return  a  verdict  as  of  nonsuit. 

2.  The  verdict  having  been  silent  as  to  such 
demand  in  reconvention,  it  was  error  on  part 
of  the  trial  judge  to  incorporate  in  the  final 
judgment  drawn  up  and  signed  by  him  a  decree 
rejecting  it.  lliere  should  have  been  dismissal 
as  in  case  of  nonsuit,  merely. 

3.  Where  the  averments  of  an  answer  and 
plea  in  reconvention  sufficiently  show  that  the 
violation  of  the  contract  complained  of  was  an 
active  one»  no  formal  putting  in  default  was 
necessary. 

4.  The  averments  of  the  reconventional  de- 
mand, in  respect  of  the  damages  claimed,  "held 
to  be  sufficiently  definite  and  precise  to  admit 
evidence  in  support  thereof.  Error  in  its  ex- 
clusion. 

(Syllabus  by  the  Ck)urt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  Joseph  Solomon  against  Edwlji 
S.  Gardiner  and  another  on  a  promissory 
note.  Defendant  Gardiner  pleaded  a  recon- 
ventional demand,  and  from  that  part  of  the 
Judgment  rejecting  it  he  appeals.    Reversed. 

Bdwln  T.  Merrick,  for  appellant  Dlnkels- 
plel  &  Hart,  for  appellee. 

1  Rehearing  denied  June  28,  ISOa 


BLANCHARD,  J.  Plaintiff  sues  upon  a 
promissory  note  for  11,777.15,  which  defend- 
ant Gardiner  had  drawn  payable  to  the  or- 
der of  himself,  and  by  him  indorsed,  and 
which  the  other  defendant,  Peter  Doerr,  had 
also  Indorsed.  Judgment  was  asked  in  soli- 
do  against  them.  Plaintiff  was,  or  had  been, 
a  member  of  the  commercial  firm  of  Joseph 
Solomon  &  Co.,  of  Chicago,  engaged  in  the 
business  of  the  manufacture  and  sale  of 
clothing.  Defendant  Gardiner  was  a  cloth- 
ing merchant  and  merchant  tailor  in  New 
Orleans.  In  December,  1896,  these  parties 
entered  into  an  agreement  by  which  plain- 
tiffs firm  stipulated  to  furnish  defendant 
with  complete  sample  outfits,  such  as  were 
required  for  soliciting  in  his  business  as 
merchant  tailor;  also,  to  supply  defendant 
with  a  line  of  woolens  (described),  to  be 
used  for  display  at  his  place  of  business, 
but  which  were  furnished  on  consignment 
only,  and  not  to  be  charged  on  defendant* a 
regular  account,  and  which  were  subject  to 
be  recalled  by  plaintiffs  firm,— some  of  them 
during  the  season,  and  the  others  at  the 
close  of  the  season.  It  was  further  stipu- 
lated that  the  firm  would  open  a  regular  ac- 
count with  defendant,  and  extend  to  him  a 
line  of  credit  of  $1,000  on  30  days*  time,  with 
a  discount  of  7  per  cent  on  remittances,  and 
to  fill  promptly  all  orders  which  defendant 
would  send  in  under  the  contract  This 
business  relationship  having  been  establish- 
ed, it  is  averred  by  defendant  that  one  of 
the  plaintiffs  firm  came  to  New  Orleans  in 
the  latter  part  of  January,  1807,— a  month 
and  a  half  after  the  contract  had  been  en- 
tered into,— And  visited  his  place  of  business, 
and  while  there  agreed  to  extend  his  (de- 
fendant's) credit,  and  to  increase  the  limit  In 
which  remittances  should  be  made  from  80 
days  to  90  days.  Following  this,  defendant 
ordered  and  received  from  plaintiff's  firm 
goods  amounting  to  the  sum  of  $1,777.15, 
which  represented  the  state  of  the  account 
between  them  on  the  6th  of  July,  1897,  at 
which  time,  It  is  averred  by  defendant,  the 
same  member  of  plaintiffs  firm  appeared  a 
second  time  in  New  Orleans,  and  at  his  place 
of  business,  and,  although  the  amount  men- 
tioned was  not  due  under  the  terms  of  their 
agreement,  he  (defendant)  "was  Induced  and 
misled"  into  giving  to  plaintiffs  firm  the 
note  sued  on,  with  Peter  Doerr  as  security, 
"under  the  pretense  and  fraudulent  assur- 
ance" of  the  firm  that  if  the  debt  was  thus 
arranged  for  and  secured,  the  firm  would 
extend  his  credit  thereafter  to  as  much  as 
$3,000,  thereby  enabling  him  the  better  "to 
carry  on  his  large  and  growing  business.** 
The  note  and  security  having  been  obtained, 
defendant  represents  that  plaintiffs  firm 
"did  maliciously,  fraudulently,  and  deceit- 
fully, and  without  cause,  violate  their  said 
agreement  with  him,  by  refusing  to  furnish 
or  supply  him  with  the  goods  agreed  upon,** 
and  that  this  violation  and  refusal  begun  and 
took  place  lmmediafj^^y|^gglJ^ni5^J^,,execu- 
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tlon  of  the  note  a»  aforesaid.  He  claims, 
too,  that  while  plaintiffs  firm  were  assuring 
him  of  their  good  will,  and  of  the  assistance 
they  were  going  to  afford  him  in  his  busi- 
ness, they  were  fraudulently,  maliciously, 
and  secretly  negotiating  with  a  rival  house 
for  the  transfer  of  their  New  Orleans  busi- 
ness to  it,  and  did  so  transfer  it  in  July, 
1897,  Immediately  following  the  execution  of 
the  note  sued  on.  He  charges  bad  faith  and 
malice  on  the  part  of  plaintifTs  firm  in  thus 
withdrawing,  without  cause  and  without  no- 
tice, their  business  from  his  hands,  and 
avers  that  by  this  unwarranted  act  and  vio- 
lation of  the  contract  he  was  materially  in- 
jured in  his  credit;  was  unexpectedly  de- 
prived of  the  means  of  doing  business,  and 
of  carrying  on  his  business  properly  for  the 
season  following  the  withdrawal;  was  great- 
ly embarrassed  by  having  all  the  goods  re- 
called from  his  store,  leaving  it  empty,  and 
by  his  inability  to  furnish  customers.  He 
represents  that  injury  to  his  business  and 
loss  qt  trade  followed,  damaging  him  in  the 
sum  of  15,000,  which  he  prays  judgment  for 
in  reconvention,  against  the  plaintiff,  as  a 
member  of  the  firm  of  Joseph  Solomon  & 
Co.,  and  for  trial  by  jury.  The  answer  of 
defendant  Doerr  was  to  the  effect  that  he 
became  surety  on  the  note  for  the  purpose 
of  facilitating  Gardiner  in  his  business,  and 
with  the  understanding  that  plaintiff's  firm 
should  and  would  enable  the  said  Gardiner 
to  increase  and  enlarge  his  business,  which 
understanding  plaintiff  has,  in  bad  faith  and 
fraudulently,  violated,  thereby  destroying 
the  consideration  of  the  note,  and  that  he 
would  never  have  indorsed  the  note,  had 
he  been  advised  of  the  secret  Intention  of 
the  plaintiff  to  withdraw  business  from  Gar- 
diner. On  the  trial,  evidence  was  offered 
by  defendant  in  support  of  his  claim  in  re- 
convention. This  was  objected  to  by  coun- 
sel for  plaintiff  on  the  ground  (1)  that  there 
is  no  allegation  in  the  answer  and  plea  in 
reconvention  that  plaintiff  had  been  put  in 
default;  (2)  that  the  averments  of  the  re- 
conventional  demand  as  to  the  damages 
claimed  are  too  vague,  indefinite,  and  un- 
certain to  admit  of  pr'oof  thereof;  no  par- 
ticulars of  any  kind  being  given,  no  items 
of  damage  being  specified,  and  only  a  gross 
sum  in  damages  being  claimed.  These  ob- 
jections were  sustained,  and  all  of  defend- 
ants' testimony  excluded,  whereupon  the 
trial  ended  with  a  verdict  by  the  jury  in  fa- 
vor of  the  plaintiff  for  the  amount  of  the 
note  sued  on,  with  Interest,  protest  fees,  and 
costs.  Nothing  whatever  was  mentioned  in 
the  verdict  as  to  the  reconventional  demand; 
but,  when  the  trial  judge  came  to  write  up 
and  sign  the  judgment,  he  not  only  decreed 
id  favor  of  plaintiff  for  the  amount  as  found 
by  the  jury,  but  proceeded  further,  and  de- 
creed the  rejection  outright  of  the  reconven- 
tional demand  of  defendant  Gardiner.  There- 
upon both  defendants  took  orders  of  appeal 
to  the  court  of  appeals  from  the  judgment 
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decreeing  plaintiff's  right  to  recover  the 
amount  of  the  note,  and  defendant  Gardiner 
took  an  order  of  appeal  here  from  the  judg- 
ment rejecting  his  demand  in  reconvention. 

As  a  matter  of  practice,  as  well  as  of  law, 
there  was  error  in  not  instructing  the  jury 
there  was  no  evidence  before  them  touching 
the  reconventional  demand,  and  that  as  to 
such  demand  they  should  return  a  verdict 
of  nonsuit  So,  too,  there  was  error  in  the 
judgment  signed,  decreeing  the  rejection  of 
the  reconventional  demand.  It  should  have 
been  one  of  nonsuit  The  ruling  of  the 
court  denying  defendant  Gardiner  the  right 
to  offer  evidence  in  support  of  his  demand 
in  reconvention  was  erroneous,  as  to  both 
the  grounds  stated  above. 

The  terms  of  the  answer  and  plea  in  recon- 
vention, in  respect  to  the  violation  of  the 
contract  complained  of,  sufficiently  show  it 
to  have  been  an  active  violation.  In  such 
case  no  formal  putting  In  default  was  neces- 
sary. Civ.  Code,  art.  1832;  Allen  v.  Steers, 
89  La,  Ann.  589,  2  South.  109;  Dwyer  v.  Fund 
Adm'rs,  47  La.  Ann.  1235,  17  South.  796; 
Abels  V.  Glover,  15  La.  Ann.  247;  MUlard  v. 
Farley,  Id.  519;  Levy  v.  Schwartz,  34  La. 
Ann.  213;  Morton  v.  Pollard,  9  La.  175; 
Garcia  v.  Champomier,  8  La.  522;  Railroad 
Co.  V.  Ganalk,  18  La.  513;  Cooery  v.  Noyes, 
17  La.  Ann.  208;  Camors  v.  Madden,  86  La. 
Ann.  425;  Nicholson  v.  Deeobry,  14  La,  Ann. 
81;  -  Knight  v.  Heinnes,  9  Rob.  (La.)  877; 
Green  v.  Fonbene,  2  La.  Ann.  957. 

The  averments  of  the  reconventional  de- 
mand in  respect  to  the  damages  claimed 
were  sufficiently  definite  and  precise  to  ad- 
mit of  testimony  in  support  thereof.  Blck- 
ham  V.  Hutchinson  (not  yet  officially  report- 
ed), 50  La.  Ann.  — ,  28  South.  902;  DouUut  v. 
McManus,  87  La.  Ann.  802;  Tracy  v.  Tuyes, 
7  Mart  (N.  S.)  356. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  judgment  appeal- 
ed from,  in  so  far  as  the  same  reject  and 
disallow  defendant  Gardiner's  demand  in  re- 
convention, and  deny  him  the  right  to  offer 
proof  in  support  thereof,  be  annulled,  avoid- 
ed, and  reversed,  and  that  this  cause  be  re- 
manded to  the  court  a  qua  to  be  proceeded 
with  according  to  the  views  herein  express- 
ed; and  the  law  costs  of  both  courts,  ac- 
cruing in  respect  of  said  demand  in  recon- 
vention, to  be  taxed  against  plaintiff  and  ap- 
pellee. 

(60  La.   Ann.   579) 

DREWS  et  al.  v.  WILLIAMS.     (No.  12,777.) 

(Supremo  0)urt  of  Louisiana.     May  16,  1898.) 

Injunction  against  Partner— Effect  on  Pibm— 

Damages— Prescription. 

1.  The  Injunction  ajcainst  a  partner  of  a  com- 
mercial firm  had  the  effect  of  enjoining  the 
partnership.  The  partnership,  though  not  made 
a  party  defendant,  save  to  the  extent  that  the 
partner  enjoined  may  have  represented  the 
firm,  had  a  right  of  action  to  recover  damages 
occasioned  by  the  injunction. 

2.  The  date  the  injunction  was  sued  out  is 

Digitized  by  VjUUV  LC 


23  SOUTHERN  REPOBTBR. 


(I^ 


not  the  date  from'  which  prescription  of  claims 
for  damages  caused  by  continuing  acts  begins 
to  run.  The  prescription  begins  to  run  from 
the  time  the  damage  was  committed  by  the 
continuing  acts,  and  not  from  the  date  of  the 
injunction. 

On  the  Merits. 

8.  The  difference  in  the  costs  of  floating  "saw 
logs"  in  the  swamp  in  shallow  water  and 
"pull-boating"  them  was  inconsiderable.  The 
amount  was  not  shown  with  any  degree  of 
certainty. 

4.  The  sapwood  of  a  tree  circled  and  deaden- 
ed loses  value  after  a  time.  The  injunction 
prevented  their  removal  after  they  had  been 
deadened,  and  In  consequence,  after  years, 
caused  loss  in  value.  The  sap  rot  is  deducted 
in  commerce.  After  having  considered  the 
items  of  damages,  the  court  reduced  by  one- 
half  the  amount  allowed  by  the  judgment  of 
the  district  court. 

(SyUabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  St.  Mary;  A.  C.  Allen,  Judge. 

Action  by  William  Drews  and  others  against 
Frank  B.  Williams.  From  a  judgment  for 
plaintiffs,  they  appeal.  Modified  and  affirm- 
ed. 

Edward  Simon  and  Branch  K.  Miller,  for 
appellants.    D.  Caffery  Sc  Son*  for  appellee. 

BREAUX,  J.  Plaintiffs  sued  the  defend- 
ant to  recover  damages  growing  out  df  an 
injunction,  which  was  dissolved  on  liie 
ground  that  it  had  been  Illegally  granted  on 
defendant's  application.  The  defendant,  Wil- 
liams, in  March,  1893,  brought  suit  againfet 
the  plaintiff  Ous  Drews,  in  the  district  court 
for  the  parish  of  St  Mary,  claiming  swamp 
lands  described  in  his  petition.  Drews  re- 
convened, and  obtained  a  recognition  of  his 
title  as  own6r  of  the  land.  About  the  time 
that  WiUlamB  brought  suit  in  St  Mary  par- 
ish for  these  lands  he  obtained-  an  injunc- 
tion from  the  district  court  of  Assumption, 
enjoining  Ous  Drews  ^d  his  employes  from 
trespassing  upon  the  lands  of  which  he  claim- 
ed ownership.  These  lands  were  situated  in 
Assumption.  Ous  Drews  was  a  resident  of 
the  parish  of  St  Mary,  where  he  was  sued. 
Williams  allowed  the  injunction  to  remain  in 
force  some  time  after  it  had  been  decided 
that  he  waa  not  the  owner  of  the  lands. 
Drews,  in  May,  1896,  some  time  after  he 
had  obtained  a  judgment  in  the  parish  of 
St  Mary,  recognizing  his  title,  proceeded  con- 
tradictorily with  defendant  Williams,  and  ob- 
tained a  judgment  dissolving  the  injunction 
and  dismissing  the  suit  brought  in  the  par- 
ish of  Assumption.  The  suit  now  before  us 
for  decision  was  brought  by  the  commercial 
firm  of  Drews  &  Son,  of  which  William  Drews 
and  Ous  Drews  are  the  members,  against 
Williams,  by  whom  Ous  Drews,  the  owner 
of  the  lands,  had  been  enjoined  as  before 
stated.  It  appears  that  William  Drews  own- 
ed a  sawmill,  and  that  Ous  Drews  supplied 
the  mill  with  saw  logs.  The  operations  in 
the  swamps  (of  which  Ous  Drews  was  the 
owner)  and  at  the  mill  were  carried  on  for 
the  common  benefit  of  the  partners.     They 


were  under  an  agreement  between  father 
and  8on,->partners,  in  so  f&r  as  related  to 
the  trees  on  the  land.  For  the  purpose  of 
supplying  the  mill  (in  accordance  with  their 
contract  of  partnership)  with  saw  logs,  Ous 
Drews  had  made  provision  to  cut  down  and 
remove  a  number  of  trees  from  the  swamps 
to  the  mill  of  one  of  the  partners  (William 
Drews),  operated  as  before  stated.  He  was 
enjoined,  we  have  just  stated,  from  cutting 
down  and  removing  the  trees,  and  to  that 
extent  the  partnership  was  deprived  of  what- 
ever profit  might  have  been  made  If  Ous 
Drews,  one  of  the  partnerst  had  not  be«i 
enjoined.  In  his  defense  to  the  demand  for 
damages  growing  out  of  the  injunction  suit, 
the  defendant,  Williams,  pleaded  the  excep- 
tion of  no  cause  of  action,  and,  in  the  alter- 
native, he  pleaded  a  general  denial.  The  de- 
fendant also  pleaded  the  prescription  of  one 
year. 

In  support  of  his  exceptioh  of  no  cause  of 
action,  counsel  urged  that  the  defendant  in 
the  injunction  suit  was  Ous  Drews,  and  that 
plahitiff  William  Drews  &  Son,  a  partnership, 
is  a  body  distinct  from  the  members  of  the 
firm;  that  Ous  Drews  alone  had  been  enjoined; 
and  that  It  was  incumbent  upon  him,  and  not 
the  partnership  of  William  Drews  A  Son, 
of  which  Ous  Drews  was  a  member,  to  com- 
ply with  the  injimction. 

In  support  of  the  second  ground  of  defense 
(the  plea  of  prescription),  he  contended  that 
the  prescription  began  to  run  from  the  time 
that  the  defendant  was  prevented  from  cut- 
ting and  removing  his  logs,  or,  if  not  from 
that  time,  from  December  2,  1895,  the  date 
the  injunction  was  dissolved,  by  the  effect 
of  the  judgment  rendered  in  favor  of  Drews 
against  Williams,  recognizing  the  former  as 
the  owner  of  the  land  from  which  he  had 
sought  to  remove  trees,  when  enjoined  as 
before  stated. 

Passing  to  a  statement  of  the  facts  on  the 
merits  of  the  case,  it  appears  that  a  number 
of  cypress  trees  that  Drews  &  Son  intended 
to  cut  and  float  on  the  land  of  Ous  Drews 
had  been  deadened.  The  plaintiffs  allege, 
substantially,  that  there  was  a  float  in  1S93, 
and  that  they  would,  had  they  not  been  pre- 
vented by  the  injunction,  have  that  year 
floated  a  large  number  of  trees;  that  the  cost 
of  floating  is  $1.25  a  thousand,  and  even  less, 
while  the  cost  of  ••pull-boating"— a  means  of 
getting  saw  logs  when  there  is  no  float— is 
$4  a  thousard.  The  evidence  is  conflicting. 
The  witnesses  disagree  in  their  statements. 
To  float  timber  in  four  and  flve  feet  of  wa- 
ter, costs,  all  say,  about  $1.25.  In  shallow 
water  it  costs  much  more.  Some  testify  that 
it  costs  even  as  much  as  $3  a  thousand.  On 
the  other  hand,  the  ••pull-boating**  work  may 
vary  materially.  Some  witnesses  say  it  costs 
as  much  as  $4.50  a  thousand,  and  others  less 
than  $3  a  thousand.  It  appears  that,  during 
the  time  that  the  injunction  was  being  liti- 
gated, these  trees,  because  of  the  rotting  of 
the  sap,  caused  by  the  •'deadening,'*  had  lost 
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yftltie,  which  plaintiffs  dalm  amounted  to 
$600.  The  eyldeoce  disclosed  that  about  400 
trees  were  "deadened"  in  January,  February, 
and  March  of  the  year  1893;  that  timber 
**deadened"  when  the  sap  Is  up  in  winter, 
will  resist  sap  rotting  better  than  when  the 
sap  is  down  in  the  spring,  and  sununer.  In 
the  former  case  the  evidence  is  conflicting. 
One  and  two  years  was  the  time  fixed  with- 
in which  the  tree  will  not  begin  to  sap  rot; 
in  the  latter  case,  three  and  four  years.  The 
amount  deducted  for  sap  rot  varies;  the 
largest  deducted  being,  it  is  said,  one^quarter, 
and  even  a  third*  of  the  value  of  the  trees. 
In  addition,  plaintiffs  aver  that,  before  the 
injunction  was  issued,  plaintiffs  made  "trails," 
pathways,  and  other  preparations  for  the  ex- 
pected removal  of  the  timber;  that  the  in- 
junction had  caused  this  woric  to  be  useless, 
constituting,  plaintiffs  contend,  a  $600  item  of 
damages.  Another  item  claimed^  in  amount 
$500,  was  for  camps  established  in  the 
swamps  where  it  was  proposed  to  worlc,  and 
a  "pull  boat"  taken  to  the  place,  the  use  of 
which  was  prevented  by  the  injunction.  Oth- 
er itenm  of  damages  were  clahned,  amount- 
ing in  all  to  $6,675.  The  Judgment  of  the 
district  court  overruled  the  exceptions,  and 
rejected  all  of  plaintiffs'  demands,  save  the 
items  constituting  damages  to  the  amount  of 
$600.  From  this  Judgment  the  defendant  ap- 
pealed. 

Plea  of  No  Cause  of  Action. 

The  exception  of  no  cause  of  action  cov- 
ers the  position  set  forth  by  the  def^dant 
that  plaintiff  here  is  a  different  person  in 
law  from  Gus  Drews,  defendant  in  the  in- 
junction, and  that  the  partnership  had  no 
right  of  action  for  damages,  if  any  grew  out 
of  the  suit  enjoining  Gus  Drews,  and  which 
did  not  enjoin  the  partnership.  It  is  true, 
as  asserted  by  the  defendant,  that  in  his 
suit,  in  which  he,  in  Assumption  parish,  en- 
Joined  Gus  Drews  from  removing  trees,  ho 
did  not  in  name  enjoin  the  partnership. 
None  the  less,  in  our  Judgment,  his  injunc- 
tion must  have  been  depended  upon,  as  a 
question  of  law,  to  prevent  the  defendant  in 
the  injunction  suit  and  his  firm  from  cut- 
ting down  and  removing  the  timber  from 
the  lands  he  claimed  as  his,  and  upon  which 
he  asserted,  in  his  suits  against  Gus  Drews, 
that  he  (Drews)  was  trespassing.  It  can- 
not be  denied,  if  the  defendant,  Drews,  in 
the  injunction,  had  attempted  to  violate  the 
injunction,  plaintiff,  Williams^  would  have 
had  the  right  to  have  him  brought  up  be- 
fore the  court  for  contempt;  and  bad  he 
urged  in  his  defense  that  he  was  not  a 
trespasser,  and  was  not  in  contempt  be- 
cause there  was  a  pcurtnership  growing  out 
of  an  agreement  between  him  and  his  son, 
we  do  not  think  that  the  court  would  have 
sustained  the  plea.  We  think  he  would 
have  been  considered  in  contempt  personal- 
ly, and  as  a  partner.  The  plaintiff  in  in- 
junction and  the  defendant  here  is  not  in  a 


better  position*  To  the  end  o£^  mhiimizix^g 
the  damages,  he  cannot  sustain  a  position 
which  the  defendant  in  the  injunction  suit 
would  not  have  been  aUe  to  sustain.  The 
defense  here  has  not  more  grounds  than 
would  have  had  Drews  in  answer  to  pro- 
ceedings for  contempt  had  he  violated  the 
injunction. 

In  our  view,  the  rights  and  liabilities  of 
the  members  of  the  plaintiff  commercial 
partnership  were  the  same  as  the  rights  and 
liabilities  of  the  partnership  in  matter  of 
the  trespass  alleged.  The  injunction  ad- 
dressed to  one  of  the  partners  had  the  effect 
of  enjoining  the  partnership.  If  it  had  the 
effect  of  enjoining  one  of  the  members  of 
the  commercial  partnership,  it  necessarily 
enjoined  both.  The  decisions  to  which  our 
attention  was  invited  do  not  establish  a  rule 
applying  In  every  case  involving  partner- 
ship rights  and  liabUities.  We  do  not  think 
that  always,  and  in  •every  case,  the  firm  is 
a  legal  entity,  separate  and  distinct  from 
its  members,  as  contended  by  the  defend- 
ant From  Lindley  on  Partnership  (Am.  £d., 
p.  6)  we  quote:  "With  partnerships  the  case 
is  otherwise.  The  members  of  these  do  not 
form  a  collective  whole,  distinct  from  the 
individuals  composing  it;  nor  are  they  col- 
lectively endowed  with  any  capacity  of  ac- 
quiring rights  or  incurring  obligations.  The 
rights  and  liabilities  of  A  partnership  are 
the  rights  and  liabilities  of  the  partners, 
and  are  enforceable  by  and  against  them 
individually.  'Si  quid  societati  debetur 
singulis  debetur  et  quod  debet  societas  slng- 
uli  debent' "  In  cases  such  as  the  one  be- 
fore us,  we  think  that  the  right  and  liabili- 
ties of  the  partner  enjoined  involved  the 
right  and  liabilities  of  the  firm.  It  follows, 
if  the  firm  be  damaged  by  the  injunction, 
the  firm  had  a  right  of  action.  The  viola- 
tion of  the  spirit,  though  the  strict  letter  of 
the  injunction  may  not  have  been  disobeyed^ 
is  a  disregard  of  the  injunction.  High,  InJ. 
i  1444. 

This  brings  us  to  the 

Plea  of  Prescription. 

The  action  is  direct  for  the  Injury  al- 
leged, and  is  not  an  action  on  the  injunc- 
tion bond.  The  question  relates  to  the  pre- 
scription of  one  year.  The  action  was 
brought  for  an  alleged  quasi  offense  result- 
ing in  injury.  The  time  when  the  prescrip- 
tion commenced  to  run  is  the  controverted 
question  here.  We  have  seen  that  the  writ 
was  issued  m  March,  1893.  The  defendant 
in  injunction  was  continually  prevented 
from  removing  the  trees  from  the  time  it 
was  Issued  until  it  was  dissolved.  In  our 
opinion,  he  is  entitied  to  damages  for  de- 
terioration of  the  value  of  the  trees  circled 
and  deadened.  This  damage  to  the  trees 
has  no  date  during  the  injunction  from 
which  to  determine  prescription  should  run. 
If  there  was  mjury  to  the  trees,  it  increased 
as  time  elapsed.   Th^.,.||8i^  ^g^^ljg^ 


900 


23  SOUTHERN  BEPORTEB. 


(La. 


incurred  of  a  cantinuing  nature.  The  plain- 
tiff had  e(rtabli0hed  lumbermen's  camps, 
which  he  lost  because  prohibited  from  re- 
moving them.  It  is  not  shown  when  the 
loss  became  known.  As  we  take  it,  they 
were  on  the  grounds  when  the  injunction 
was  issued,  *  and  were  not  on  the  grounds 
when  the  Injunction  was  dissolved.  It  de- 
volved on  the  defendant,  by  whom  the  plea 
of  prescription  was  interposed,  to  show 
when  the  camp  was  destroyed  or  lost,  in  or- 
der to  sustain  his  plea.  Injury  runs  from 
the  day  the  damage  was  sustained  (Rev. 
Oiv.  Ck>de,  I  8502),  but  the  pleader  must 
prove  that  the  damages  were  incurred  the 
year  preceding  the  institution  of  the  suit 
De  Lizardl  v.  Banking  Ck>.,  25  La.  Ann.  416. 

The  writ  was  dissolved  only  in  May,  1896. 
Prior  to  that  time  plaintiff  in  injunction 
took  no  steps  to  have  it  dissolved.  The 
fact  that  the  petitory  action  had  been  de- 
cided in  favor  of  the  defendant  on  his  re- 
conventional  demand  did  not  render  it  less 
imperative  on  the  part  of  plaintiff  in  injunc- 
tion to  discontinue  his  injunction  suit,  and 
to  have  the  Injunction  dismissed.  He  had 
invoked  the  machinery  of  justice  to  main- 
tain a  right  and  possession.  It  was  for  him 
to  actively  abandon  the  proceeding,  and  not 
for  the  defendant  in  injunction  to  assume 
that  he  was  no  longer  commanded  not  to 
cut  and  remove  the  trees. 

We  take  up  the  merits  for  determination. 
The  advantages  of  a  "float"  is  made  appar- 
ent, it  is  true;  but  is  not  made  evident 
that,  during  the  high-water  season  of  1893, 
the  ''float"  was  ample  enough  to  have  been 
much  less  expensive  than  "pull-boating"  the 
saw  logs.  The  difference  in  costs  between 
the  two  is  not  established  with  certainty. 
Moreover,  the  loss  of  plaintiffs  was  not 
shown.  It  may  be  that  the  delay  resulted 
in  a  benefit,  instead  of  an  injury;  but,  be 
that  as  it  may,  the  injury,  if  there  was  in- 
jury, we  infer  from  the  record,  was  not  con- 
siderable. It  only  resulted  in  delay  with- 
out injury. 

The  second  item  of  damages  claimed  was 
caused,  it  was  alleged,  by  the  "sap-rotting" 
of  the  trees  which  had  been  deadened  or  cir- 
cled In  expectation  of  a  "fioat"  The  evi- 
dence discloses  that  trees  circled  in  winter 
resist  the  decay  longer  than  those  circled  In 
summer.  The  former  resist  the  decay  three 
or  four  years;  the  latter,  only  a  year  or 
two,  it  appears.  The  trees  of  plaintiffs  were 
deadened  in  January,  February,  and  March. 
In  the  latter  month  the  sap  ("sevre")  is  al- 
ready active  in  its  movements.  If  the  sap- 
wood  ("aubier"  in  French)  be  severed  at  that 
time  (March),  it  stands  to  reason  that  the 
sapwood  will  decay  at  an  earlier  date  than 
in  winter,  when  the  tree  Is  not  elaborating 
its  sap  and  nature  is  at  rest.  We  are  not  in- 
formed of  the  probable  number  of  trees  dead- 
ened in  any  particular  month.  The  evidence 
discloses  that  usually  one-fourth,  and  some- 
times one-third,  of  the  value  of  the  tree  is 


deducted  after  the  sap  has  rotted  or  decayed. 
The  prescription  pleaded  does  not  apply  to 
the  whole  claim.  A  continuing  tort  susp^ids 
prescription.  Trees  that  resisted  the  sap  rot 
four  years  were  not  injored  more  than  one 
year  prior  to  the  institution  of  defendant's 
suit,  although  not  removed  because  of  the  in- 
junction. 

The  next  item  was  for  cutting  roads  and 
trailing.  They,  it  appears,  were  not  com- 
pletely destroyed,  and  can  be  restored  at  no 
great  cost  We  have  also  considered  the 
other  items  of  damages.  Plaintiffs  have  met 
with  some  damage,— nothing  as  compared 
with  the  amount  claimed,  and  not  as  much 
as  allowed  by  our  learned  brother  of  the  dis- 
trict court  We  think  the  sxua  of  fSOO  is 
compensation  enough  for  all  damages.  It  la 
therefore  ordered,  adjudged,  and  decreed  that 
the  amount  of  the  judgment  appealed  from 
be  amended  by  reducing  the  amount  of  the 
judgment  from  $600  to  $300.  As  amended, 
the  judgment  appealed  from  is  affirmed,  at 
appellee's  costs. 

On  Application  tor  a  Behearing. 

(June  28,  1898.) 

Appellants,  In  their  application  f or  a  n- 
hearlng,  aver  that  there  is  absence  of  any 
appeal  by  the  defendant  and  of  a  prayer  here 
for  the  amendment  of  the  judgment  Our 
decision  having  reduced  the  amount  of  the 
judgment  of  the  district  court  we  sought 
(after  the  application  for  a  rehearing  had 
been  filed)  for  an  answer  by  appellee  praying 
for  an  amendment  of  the  judgment  We 
found  no  answer.  We,  as  relates  to  an  ap- 
peal by  defendant,  found  a  bond  of  appeal 
duly  signed,  but  it  is  not  supported  by  an 
order  of  appeal.  A  bond  of  appeal,  without 
an  order  of  appeal,  cannot  be  of  any  effect 
This  being  the  case,  we  are  constrained  to 
change  to  some  extent  the  conclusion  at 
which  we  arrived  in  our  original  opinion. 
The  law  in  this  particular  is  controlling.  No 
amendment  reducing  the  amount  of  the  judg- 
ment is  permissible.  This  is  so  dear  that  the 
amendment  can  be  made  without  granting 
more  than  a  pro  forma  rehearing.  The 
amount  involved  is  small,  and  the  question 
plain.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  our  original  decree  be  amended, 
and  that  the  amount  now  allowed  is  $600, 
with  Interest  and  that  the  judgment  of  the 
district  court  is  in  every  respect  affirmed; 
and  that  all  costs  of  appeal  be  paid  by  appel- 
lants In  every  other  particular  the  rehear- 
hig  applied  for  by  appellants  is  refused. 


(60  La.  Ann.  161) 
STATE  V.  KEASLEY.     (No.  12,815.) 
(Supreme  Court  of  Louisiana.    June  22,  1898.) 

Shootino  with  Intent  to  Kill— CoNSTiTurioHAii 
Law— Validity  o»  Statute— Vbbdict. 
1.  Act  No.  44  of  1890  is  not  unconstitutional 
on  the  ground  that,  under  its  terms,  one  not 
guilty  of  an  offense  might  be  convicted. 
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2.  It  wotild  be  the  duty  of  the  court  to  see 
that  no  judgment  be  rendered  which  would  con- 
vict an  innocent  person  whose  act  of  carrying 
arms  for  legitimate  purposes  the  statute  never 
intended  to  denounce. 

3.  The  word  **willful."  contained  in  the  title 
of  the  act,  but  not  contained  in  the  body  of  the 
statute,  was  not  an  illegality  rendering  it 
proper  or  lawful  to  annul  and  avoid  the  stat- 
ute. The  court  may  refuse  to  receive  a  verdict 
not  responsive  to  the  char^re,  and  may  direct 
them  as  to  its  assertion,  without,  however,  in- 
structing what  verdict  they  should  find. 

4.  A  verdict  finding  the  accused  guilty,  fol- 
lowing the  language  of  the  statute,  is  not  de- 
fective 

5.  The  information  charged  the  defendant 
with  shooting  with  a  dangerous  weapon  to  Icill 
and  murder.  The  verdict  returned  that  the 
accused  was  guilty  of  shooting  "with  intent  to 
kiU.".  Under  Act  No.  44  of  iSW).  an  oflCense  of 
the  same  generic  class  is  the  offense  with 
which  he  was  charged. 

6.  "Whatever  conveys  the  idea  to  the  com- 
mon understanding  will  suffice,  and  all  fair 
intendment  of  the  verdict  will  be  made  to  sup- 
port it."     1  Bish.  Cr.  Proc.  (4th  Ed.)  §  1005a. 

NichoUs,  CX  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Twentieth  Judicial  district 
court,  parish  of  Assumption;  Walter  Gnion, 
Judge. 

CornelluB  Keasley  was  convicted  of  shoot- 
ing with  Intent  to  kill,  and  appeals.  Af- 
firmed. ' 

John  Marks,  for  appellant  Beattle  & 
Beattie,  amlcl  curiae.  Milton  J.  Guiming- 
ham,  Atty.  Gen.,  and  G.  A.  Gondran,  Dist 
Atty.,  for  appellee. 

BREAUX,  J.  The  information  filed  against 
the  defendant  charged  him  with  having 
willfully,  felo^iou8ly,  and  of  his  malice 
aforethought,  shot  Joseph  Antoine  with  a 
dangerous  weapon  (a  pistol),  with  intent 
the  s^d  Joseph  Antoine  then  and  there  fe- 
loniously, willfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder.  The  Jury  re- 
turned a  verdict  of  guilty  of  shooting  with 
a  dangerous  weapon  with  Intent  to  kill. 
Upon  this  verdict  he  was  sentenced  to  six 
months*  imprisonment    He  appealed. 

Four  bills  of  exceptions  were  reserved  by 
him  during  the  trial.  In  the  first  bill  he 
sets  forth  that  he  objected  to  the  Judge's 
charge  in  which  he  Instructed  the  Jury  that 
a  verdict  of  guilty  of  shooting  with  a  dan- 
gerous weapon  could  be  found  under  Act 
No.  44  of  1890.  The  objections  were  that 
this  act  is  unconstitutional,  as  it  infringes 
upon  the  right  to  bear  arms,  and  upon  the 
freedom  and  liberty  to  protect  one*s  rights; 
further,  that  the  body  of  the  statute  made 
no  provision  against  willfully  shooting.  In 
the  second  bill  of  exceptions  he  complained 
of  the  court's  action  in  having  ordered  the 
Jury  to  change  the  form  of  the  verdict  The 
first  verdict  read:  Guilty  of  shooting  "af 
with  a  dangerous  weapon  with  intent  to 
kill.  The  word  "at"  italicized  by  us,  was 
not  Inserted  in  the  second  verdict  returned 
by  the  Jury.  Accused,  through  counsel, 
contends  that  the  first  verdict  though  not 


responsive,  was  one  which  llluBtrated  the 
fact  that  there  was  merely  a  shooting  at 
and  that  the  court  was  without  authority 
to  give  the  instruction  regarding  the  change 
which  was  given.  The  third  bill  of  ex- 
ceptions relates  to  the  action  of  the  court 
in  overruling  defendant's  motion  for  a  new 
trial.  The  fourth  bill  of  exceptions,  we 
take  it,  is  closely  related  to  the  second  bill 
of  exceptions.  It  waa  directed  against  the 
second  verdict  after  the  change  had  been 
made  under  the  instructions  of  the  court 
The  motions  made  for  a  new  trial  and  in 
arrest  of  Judgment,  and  the  grounds  urged 
as  contained  of  record,  are  substantially 
similar  to  the  grounds  narrated  in  the  bills 
of  exceptions. 

In  our  Judgment,  Act  No.  44  of  1890  is  not 
unconstitutional  on  the  ground  that  the  law- 
making power  attempted  to  denounce  as  a 
crime  an  act  which  might  be  consistent 
with  innocence.  Conceding  the  fact  assert- 
ed, the  only  effect  of  an  act  of  that  char- 
acter would  be  to  impose  the  duty  upon 
those  charged  with  its  enforcement  and  in- 
terpretation of  reading  out  of  the  law,  as 
not  intended  to  be  covered  by  it  all  acts  not 
criminal  in. their  nature.  In  State  v.  Voss, 
49  La.  Ann.  446,  21  South.  596,  we  had  occa- 
sion to  consider  a  similar  point  and  to  ar- 
rive at  the  same  conclusioo  as  here.  With 
reference  to  the  absence  of  the  word  •'will- 
ful" in  the  body  of  the  act  in  Pur  view,  the 
act  is  not  thereby  made  defective.  The 
general  assembly  has  the  power  to  omit 
that  word,  and  denounce  as  a  crime  the  act 
here  denounced.  Besides,  the  presence  of 
the  word  "wiUful"  In  the  titie  could  not  be 
ignored  in  the  proceedings.  Indictments  as 
to  the  character  of  the  act  charged  would 
have  to  be  made  to  conform  with  the  re- 
quirements Qt  the  statute  under  the  title. 

We  pass  to  the  objection  urged  to  the  in- 
struction given  by  the  court  regarding  the 
form  of  the  verdict  Counsel  for  the  accus- 
ed does  not  controvert  the  proposition  that 
a  court  may  decline  to  receive  an  illegal  or 
imperfect  verdict  He  contends  that  the  re- 
sult was,  after  the  court  had  given  its  in- 
structions regarding  their  power  to  make 
a  change,  fi^e  Jury,  instead  of  making  cor- 
rection and  change,  resumed  its  delibera- 
tions, and  changed  a  finding  previously  an^ 
nounced;  that  the  first  verdict  showed  that 
the  Jury  had  concluded  that  though  defend- 
ant had  shot  at  Antoine,  he  had  missed  him; 
that  this  finding  was  changed  in  conse- 
quence of  the  court's  instructions  regarding 
their  first  finding.  The  following  from  1 
Bish.  Cr.  Proc.  §  1004,  directly  applies: 
"When  the  Jury  comes  in  with  a  verdict  it 
is  not  as  of  course  to  be  immediately  re- 
ceived in  the  form  in  which  it  is  rendered. 
And  it  is  probably  the  correct  doctrine  that 
the  Judge  may  require  the  Jury  to  pass  on 
the  verdict  upon  the  whole  indictment  in 
such  form  of  words  as  shall  constitute  a 
suflicient  finding  in  point  of  law,  or»  if  they 
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refuse,  decline  altogether  to  accept  the  ver- 
dict It  seems  quite  plain  that,  in  every 
case  of  a  verdict  rendered,  the  Judge  or 
prosecuting  oflcer,  or  both,  should  look  after 
its  form  and  Its  substance,  so  as  to  prevent 
a  doubtful  or  Insufficient  finding  from  p&Aa- 
Ing  Into  the  records  of  the  court."  It  was 
proper  for  the  court  to  give  additional  in- 
structions to  the  Jury,  In  order  that  they 
might  bring  in  a  verdict  In  accordance  with 
their  finding.  We  did  not  discover  that  the 
court  directed  the  Jury  what  should  be  their 
verdict.  Hypothetically,  as  Is  usual  in  giv- 
ing instructions  to  Juries,  he  gave  them  the 
information  that  they  might  render  a  ver* 
diet  in  another  form  If  their  finding  of  the 
facts  warranted  such  a  finding.  We  do  not 
infer  that  there  was  an  intimation  thrown 
out  by  the  court  to  the  Jury  as  to  the  kind 
of  verdict  that  should  be  returned.  A  court 
may  instruct  a  Jury  as  to  the  form  of  the 
verdict,  without  trenching  upon  questions 
relating  to  substance.  It  is  settled  by  re- 
peated decisions,  where  the  Jury  returns  an 
incomplete  verdict,  or  one  not  responsive  to 
any  charge  in  the  indictment,  the  court  may 
direct  them  to  retire  and  bring  in  a  proper 
verdict.  It  follows  that  the  court  may  in- 
form the  Jury— without  necessarily  suggest- 
ing what  should  be  the  verdlct->why  it  is 
that  the  verdict  is  Incomplete  or  not  respon- 
sive to  the  charge. 

In  support  of  the  position  that  the  first  re- 
turn of  the  Jury  should  have  remained  un- 
changed, and  should  have  been  entered,  and 
the  verdict  in  the  case,  the  accused  assumed 
that  it  was  the  Intention  of  the  Jury  to  find 
him  guilty  of  shooting  at,  and  not  of  shoot- 
ing; in  other  words,  that,  while  he  had 
"shot  at,"  he  had  not  actually  shot  and 
wounded  the  prosecuting  witness.  He  con- 
cedes that  the  first  verdict  was  not  respon- 
sive to  the  charge.  This  admission,  we  take 
it,  disposes  of  the  point  The  courts  have 
repeatedly  held  that  it  was  proper  in  the 
trial  Judge  not  to  receive  a  verdict  not  re- 
sponsive to  the  charge.  The  defendant  is 
without  right  to  control  the  verdict  by  as- 
suming that  the  unresponsive  verdict  was 
really  the  verdict  intended,  and  no  other; 
that  it  contained  a  true  account  or  state- 
ment of  the  facts  it  was  the  Jury's  intention 
to  find. 

We  pass  to  a  consideration  of  defendant's 
objection  grounded  on  the  illegality  of  the 
verdict  It  reads,  "Guilty  with  a  dangerous 
weapon  with  Intent  to  kill."  The  verdict  is 
in  the  language  of  the  statute.  It  follows, 
we  think,  that  it  was  a  legal  verdict.  They 
found  the  defendant  guilty  of  the  act  which 
the  statute  denounces.  '*The  verdict  being 
In  the  language  of  lay  people,  need  not  fol- 
low the  strict  rules  of  pleadings,  or  be  other- 
wise technical."  1  Bish.  Cr.  Proc  i  1005a. 
Here  the  Jury  followed  the  very  words  of 
the  statute.  While,  in  view  of  the  title  of 
the  statute,  it  is  proper  that  the  indictment 
or  information  should  set  forth  the  willful 


Intent,  the  verdict  which  does  not  contain 
the  word,  Is  not,  in  our  view,  thereby  made 
defective.  The  Information  charged  the  ac- 
cused with  the  Intent  to  kill  and  murder. 
They  found  him  guilty  of  the  lesser  offense 
of  the  same  generic  class,— intent  to  kllL 
To  that  extent  they  limited  their  verdict 
It  was  a  partial  verdict  completely  covering 
the  crime  the  Jury  Intended  to  find.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  verdict  of  the  Jury  and  sentence  of 
the  court  be,  and  they  are,  affirmed. 

NIGHOLLS,  0.  J.,  dissenting. 


CM  La.  Ann.  TV) 

BICKHAM  et  al.  v.  HUTCHINSON  et  aL 

(No.  12,802.)! 

(Supreme  Court  of  Louisiana.     May  18,  1898l) 

Appbal— Bond— CoKDiTioNs— WrongfolAttach- 

MBJIT— Damaobs— REDUOnOK  o» 

L068— Plbadino. 

On  Motion  to  Dismiss. 

1.  There  were  substantially  two  decrees,  and 
in  consequence,  properly,  two  appeal  bonds 
were  furnished,  mstead  of  one.  Nothing  in 
the  law  required  the  appellants  to  Join  in  one 
bond  of  appeal. 

2.Tlie  erroneous  substitution  of  "or"  for 
"and"  in  the  condition  of  the  bond  was  not 
cause  to  dismiss.  There  was  a  substantial 
compliance  with  the  forms  required. 

On  the  Merits. 

1.  The  item  of  damages  set  forth  may  be 
covered  by  one  amount  alleged.  A  gross  sum 
may  be  claimed,  embracing  each  item.  Hems- 
helm  V.  Levy,  32  La.  Ann.  340. 

2.  Ttie  writ  of  attachment  had  been  dissolved, 
and  the  only  question  remaining  for  decision 
was  the  amount  of  damages  claimed  in  recon- 
vention by  defendants  in  attadiment 

8.  The  court  considered  the  question  of  ac- 
tual, pecuniary  loss,  and  the  different  causes 
constituting  damages.  All  injury  to  business 
and  credit 

4.  In  view  of  the  limited  business  of  the  de- 
fendants, and  their  failure  to  do  anything  to- 
wards minimizing  damages  that  they  mixht  in 
part  have  minimized,  the  court  materially  re- 
duced the  amount  of  damages  allowed  each  de- 
fendant. 

(Syllabus  by  the  Court) 

Appeal  from  Judicisl  district  court  parish 
of  Tangipahoa;  Robert  R.  Reid,  Judge. 

Action  by  Bickham  &  Son  against  W.  P. 
Hutchinson  and  another.  From  a  Judgment 
for  defendants,  plahitlffs  appeal.    Modified. 

Philip  B.  Garter,  Ellis  &  Ellis,  and  Clay 
Elliott  for  appellants.  B.  M.  Miller  and  W. 
B.  Kemp,  for  appellees. 

BREAUX,  J.  This  was  a  suit  for  damages 
growing  out  of  a  writ  of  attachment  obtain- 
ed by  plaintiffs  on  the  allegation  that  the 
defendants  had  mortgaged,  assigned,  or  dis- 
posed of,  or  were  about  to  mortgage,  assign* 
or  dispose  of,  their  property  rights  and  cred- 
its with  Intent  to  defraud  their  creditors. 
Defendants'  motion  to  dissolve  the  attach- 

1  Rehearing  denied  June  28,  1898L 
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ment  was  sustained  by  the  district  court  On 
appeal  to  the  circuit  court  of  appeals,  the 
judgment  was  affirmed.  The  case  was  tried 
on  its  merits  after  the  attachment  had  been 
dlssolTed,  and  judgment  was  rendered  in 
solido  in  favor  of  the  plaintiffs  and  against 
the  defendants  for  the  sum  of  $480,  with  in- 
terest. On  the  reconvention  of  one  of  the  de- 
fendants (W.  P.  Hutchinson),  he  recovered 
judgment  for  damages  against  plaintiffs  in 
the  sum  of  $2,750,  with  interest.  On  the  re- 
conventional  demand  of  the  other  defendant 
(C.  H.  Bailey),  he  recovered  judgment  for 
damages  against  plahitiffs  in  the  sum  of  |1,- 
250),  with  interest.     Plaintiffs  appealed. 

The  appellees  move  this  court  to  dismiss 
the  appeal,  and  urge  in  support  of  their  mo- 
tion that  the  amount  of  the  appeal  bond  does 
not  exceed  by  one-half  the  amount  of  the 
judgment  rendered  against  the  appellants, 
and,  besides,  that  the  appeal  bond  does  not 
contain' the  condition  that  the  appellants 
Bhall  prosecute  their  appeal.  Plaintiffs  have 
furnished  two  bonds,— one  in  favor  of  W.  P. 
Hutchinson,  for  the  sum  of  $4,125,  and  the 
other  in  favor  of  G.  H.  Bailey,  the  other  ap- 
pellee, for  the  sum  of  $1,875.  The  conditions 
of  each  bond  were  that  the  "appeUantsf  shall 
prosecute  their  said  appeal  with  effect,  ot 
shall  pay  and  perform  such  judgment  that 
jmay  be  rendered  against  them."  With  refer- 
ence to  the  amount  of  the  bond,  it  is  true 
that  only  one  judgment  was  rendered  in  the 
suit,  but  it  decreed  the  amount  each  defend- 
ant was  entitled  to  in  the  opinion  of  the 
court  a  qua.  The  defendants  had  severed  in 
their  defense;  each  claiming  an  amount, 
part  of  which  was  allowed.  There  was  noth- 
ing informal  in  executing  two  bonds.  There 
was  In  favor  of  each  defendant  a  bond  for 
an  amount  exceeding  by  one-half  the  amount 
for  which  the  decree  was  rendered  in  his  fa- 
vor. The  requirement  of  article  675,  Code 
Prac,  was  met  by  giving  two  bonds.  One 
appeal  bond  for  the  two  amounts  would  not 
have  been  greater  security. 

Now  with  reference  to  the  conditions  of  the 
bond;  The  erroneous  substitution  of  "or" 
for  "and"  is  not,  in  our  judgment,  an  error 
fatal  to  the  appeal  It  may  be  that  the 
words  "or"  and  "and"  are  not,  strictly  spealc- 
Ing,  interchangeable;  and  yet.  In  construing 
statutory  enactments,  even  in  criminal  cases, 
they  are  sometimes  used  as  convertible 
words.  We  will  not  stop  to  consider  at 
length  the  difference  or  similarity  in  meaning 
of  these  words;  We  are  satisfied  that  the 
mere  substitution  of  the  word  "or,"  in  the 
condition  of  a  bond,  under  the  jurisprudence 
of  this  court  regarding  the  forms  of  bonds, 
should  be  adjudged  to  have  the  effect  for 
which  plaintiffs  contend*  In  the  matter  of  ap- 
peal bonds,  this  court  has  adopted  a  liberal 
construction,  in  order  that  principals  and  se- 
curities may  be  held  bound  as  intended  when 
the  bonds  were  executed.  That  construction 
we  are  justified,  we  think,  in  following. 
Sedg.  St  &  Const  Law,  p.  871;    Suth.  St 


Const  p.  881.    The  motion  to  dismiss  the  a]>- 
peal  Is  denied. 

On  the  Merits. 

The  admissibility  vei  non  of  testimony  of- 
fered by  defendants  to  prove  damages  in  sup- 
port of  their  reconventlonal  demand  pre- 
sents the  first  question  for  decision.  Plain- 
tiffs objected  to  all  of  defendants*  testimony 
on  the  ground  that  their  answer  and  de- 
mand in  reconvention  were  too  vague  and 
general,  in  that  a  specified  amount  is  not  de- 
manded for  each  item  of  damage,  to  admit 
proof.  The  court  overruled  the  exception. 
We  have  reason  to  consider  it  the  better  prac- 
tice to  itemize  the  damages,  but  it  is  not 
always  adhered  to..  This  court  has,  in  re- 
peated adjudications,  sanctioned  pleadings  in 
suits  for  damages  In  which  specific  and  sep- 
arate amounts  were  not  claimed  for  each  par- 
ticular and  definite  damage.  In  accordance 
with  these  decisions,  in  our  view,  it  was  per- 
missible for  the  defendants  to  prove  loss  of 
credit  and  other  injuries  to  their  business 
amounting,  they  alleged,  to  a  gross  sum,  cover- 
ing each  item  of  damages  complained  .  of. 
This  was  the  view  clearly  expressed  in  Hem- 
shelm  V.  Levy,  32  La.  Ann.  340.  It  has  since 
been  adhered  to  In  other  decisions.  Assur- 
ance Co.  V.  Uhlhom,  41  La.  Ann.  385,  6 
South.  485;  Barthe  v.  City  of  New  Orleans, 
42  La.  Ann.  43,  7  South.  70;  Randell  v. 
Railroad  Co.,  45  La.  Ann.  778,  13  South.  1Q6; 
Warner  v.  Clark,  45  La.  Ann.  863,  13  South. 
203;  Lester  v.  Corley,  45  La.  Ann.  1006,  13 
South.  467;  Goldberg  v.  Dobberton,  46  La. 
Ann.  1303,  16  South.  192;  Armstrong  v. 
Railroad  Co.,  46  La.  Ann.  1448,  16  South. 
468.  We  are  not  inclined  to  a  change  in  a 
matter  of  pleadings  as  well  settled  as  this 
is. 

Damages. 

There  were  no  grounds  for  the  attach- 
ment This  was  settled  by  the  decision  of 
the  court  to  which  we  have  already  alluded. 
The  nature  and  extent  of  the  damages  give 
rise  to  the  questions  for  our  determination. 
Plaintiffs  were  actuated  by  a  desire  (excess- 
ive it  may  have  been)  to  collect  the  amount 
due  them  by  defendants  and  reconveners. 
But  we  have  not  discovered,  after  an  at- 
tentive consideration  of  the  evidence,  that 
they  were  prompted  by  a  desire  to  injure 
the  defendants.  They  were  greatly  disap- 
pointed—more than  the  occasion  warrant- 
ed—by their  failure  to  collect  a  draft  for 
$480  which  they  had  accepted  from  one  of 
the  defendants.  Indorsed  by  the  other. 
Plaintiffs  were  not  ordinarily  prudent  They 
were  careless  in  resorting  to  the  harsh 
remedy  of  attachment,  in  view  of  the  facts, 
or  they  were  too  eager  to  collect  the  amount 
due  them.  One  of  the  defendants  was  a 
successful  business  man..  Both  conducted 
their  business  without  having  given  occa- 
sion, reasonably,  to  any  one  to  suspect 
them  of  fraud  in  the  management  of  their 
commercial  affairs,  with  the  view  of  defeat- 
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Ing  creditors  of  their  claims.  It  is  tnie  that 
ono  of  these  defendants  was  in  embarrassed 
circumstances,  and  that  a  writ  of  attach- 
ment had  been  sued  out  against  him.  This 
was  not  cause  in  itself  for  suing  out  another 
writ  of  attachment,  though  it  may  be  reason 
sufficient  to  lessen  the  amount  of  damages  he 
claims.  This  fact  did  not  give  grounds  suf- 
ficient for  attaching  the  other,  who  was 
prosperous  enough,  and  had  only  failed  to 
properly  exert  himself  to  have  his  paper 
honored  at  maturity.  This  may  have  been 
worthy  of  blame,  but  not  a  cause  for  suing 
out  a  writ  of  attachment  The  attachment 
may  well  be  designated  as  one  which  is- 
sued without  cause.  It  is,  to  some  extent, 
at  least,  within  the  reach  of  the  principles 
of  Byrne  v.  Gardner,  33  La.  Ann.  6,  McDan- 
iel  V.  Gardner,  34  La.  Ann.  341,  and  other 
cases  in  pari  materia,  where  writs  of  at- 
tachment were  issued.  Looking  to  the  re- 
sults as  testified  to  by  the  witnesses,  it  may 
be  that  the  business  credit  of  one  of  the  de- 
fendants was  injured  to  a  small  extent,  al- 
though there  is  conflicting  testimony  on  the 
point  As  to  the  other,  we  did  not  discover 
that  he  had  any  great  degree  of  credit  to  be 
Injured.  While  we  do  not  think  that  the 
grounds  were  sufficient  to  warrant  a  suit 
for  attachment,  we  cannot  overlook  the  fact 
that  the  defendants  made  no  attempt  to  min- 
imize the  damages.  They  allowed  the  at- 
tachment to  remain  undissolved  some  10 
days,  and  made  no  attempt  to  dissolve  on 
bond.  The  district  court  was  in  session, 
and  a  motion  to  dissolve  was  heard  and 
granted  in  that  time.  It  appears  that  both 
defendants  here  could  have  executed  re- 
quired bonds  to  dissolve,  had  they  chosen 
80  to  do.  It  is  true,  one  is  not  bound  to  fur- 
nish bond  to  dissolve  an  attachment  But 
it  affords  a  reason,  in  our  Judgment,  to  base 
the  decree,  as  relates  to  the  amount,  only, 
upon  abundant  proof.  In  electing,  as  re- 
lates to  bonding,  to  let  their  property  re- 
main in  gremio  legis,  they,  to  some  extent, 
at  least,  infringed  upon  the  rule  which  re- 
quires that  the  one  injured  should  reason- 
ably seek  to  minimize  the  damages. 

The  Amount  of  Damages. 

Plaintiffs  are  none  the  less  liable  to  an 
amount  in  damages.  The  fact,  of  Itself,  that 
the  attachment  was  dissolved,  as  having 
been  Issued  without  sufficient  cause,  must  be 
held  as  having  the  effect  of  establishing 
their  claim  to  some  damages.  Part  of  the 
damages  claimed  are  speculative,  and  are 
not,  besides,  supported  by  sufficient  evi- 
dence. There  is  no  proof,  other  than  general 
assertions,  of  the  daily  gross  revenues. 
They  might  have  been  large  during  the  at- 
tachment, or  small,— even  less  than  expen- 
ses. It  Is  enough  to  say  that,  with  the  evi- 
dence before  us,  they  cannot  be  ascertained 
with  certainty.  It  is  fair  to  presume,  from 
the  evidence  before  us,  that  defendants 
would   have   realized   some  profit,— not  as 


much,  however,  as  some  of  their  witnesses 
seem  to  think.  We  have  also  considered 
the  Injury  to  credit  charged,  and  other  items 
of  damages  set  up.  Taking  them,  and  de- 
ciding them  as  a  whole  as  pleaded,  we  con- 
clude, that  $300  would  be  an  amount  suf- 
ficient to  one  of  the  defendants,  and  $100 
to  the  other.  It^  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  ap- 
pealed from  be,  and  it  is  hereby,  amended 
by  reducing  the  amount  of  the  judgment  in 
favor  of  W.  P.  Hutchinson  from  $2,750  to 
$300,  and  by  reducing  the  amount  of  the 
judgment  in  favor  of  C.  H.  Bailey  from 
11,250  to  $100.  As  amended,  the  amount 
of  the  judgment  rendered  upon  the  demand 
in  reconvention  is  affirmed.  In  every  other 
respect  the  judgment  is  affirmed  at  appel- 
lees' costs. 


(80  La.  Aaib  00 

PB6UES,   Tax   OoIIector,   v.   RAY.     (Now 

12,809.) 

(Supreme  Court  of  Louisiana.    June  13,  188&) 

Travblino  Vbkdor^Liobnsb  Tax— 0>mmbbciaIi 

DbUMMBB— iNTEBSTATa  (}OMMER0B. 

1.  A  commercial  drummer  or  canvasser,  who 
goes  out  on  the  road  soliciting  orders  for  his 
house,  whether  it  be  located  m  or  out  of  the 
state,  and  who  takes  with  him  samples  of  the 
goods  or  wares  his  house  deals  in,  is  not  a 
^'traveling  vendor,"  within  the  meaning  of  sec- 
tion 13  of  Act  No.  150  of  1890. 

2.  A  business  house,  located  In  one  of  the 
towns  or  cities  of  the  state,  taking  out  the  nec- 
essary licenses  there,  may  send  its  drummers 
or  canvassers  out,  with  samples,  to  take  or- 
ders in  other  towns  and  parishes,  without  be- 
coming subject  to  the  payment  of  a  state,  par- 
ish, or  municipal  license  in  such  other  towns 
and  parishes. 

3.  The  negotiation  here  of  sales  of  goods 
which  are  in  another  state  for  the  purpose  of 
their  introduction  in  this  state  is  interstate 
commerce. 

(Syllabus  by  the  C:k)urt) 

Appeal  from  Ninth  judicial  district  court* 
parish  of  De  Soto;  W.  Pike  Hall,  Judge. 

Action  by  W.  T.  Pegues,  tax  collector, 
against  O.  P.  Bay.  Plaintiff  had  judgment, 
and  defendant  appeals.    Beversed. 

Wise  &  Hemdon,  for  appellant  J.  W. 
Parsons  (Charles  Wheaton  Elam,  of  counsel), 
for  appellee. 

BLANOHABD,J.  TheWrought-IronBange 
Company,  a  corporation  domiciled  in  the  city 
of  St  Louis,  Mo.,  is  engaged  in  the  business 
of  the  manufacture  and  sale  of  cooklnir 
stoves  and  ranges.  It  sent  agents  to  Shreve- 
port  La.,  engaged  a  warehouse  or  place  of 
business  there,  and  shipped  hither  in  car- 
load lots  its  wares.  The  ranges  thus  con- 
signed to  the  Shreveport  house  were  shipped 
in  original  packages,  remained  In  such  pack- 
ages, and,  as  sales  were  effected  or  orders  re- 
ceived for  goods,  they  were  delivered  in  the 
original  packages  to  the  purchasers.  A  state 
license  for  the  occupation  of  retail  dealer  in 

stoves  and  ranges  was  taken  out  at  Shreye- 
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port.  The  company  sold  goods  at  retail  In 
the  hous6  at  Shreveport,  and  put  drummers 
in  the  field  to  canvass  the  parishes  of  that 
section  of  the  state.  Defendant  herein,  O. 
P.  Ray,  was  sent  to  De  Soto  parish,  and  un- 
der him  were  several  canvassers,  who  were 
dispatched  through  the  parish  to  solicit  or- 
ders. As  orders  were  taken,  they  were  sent 
in  to  Ray,  at  Mansfield,  the  county  seat  of 
the  parish,  who  forwarded  the  same  to  R.  F. 
Dixon,  the  general  manager  of  the  company, 
at  Shreveport;  and  he  would  fill  the  orders 
by  shipping  the  goods  in  the  original  pack- 
ages to  Ray,  at  Mansfield,  and  on  their  re- 
ceipt Ray  would  load  the  stoves,  without 
breaking  the  packages,  on  his  delivery  wag- 
ons, and  deliver  the  same  to  the  parties  giv- 
ing the  orders.  Ray  and  the  drummers  un- 
der him  were  In  the  parish  temporarily  only. 
The  drummers  or  soliciting  agents  each  used 
a  wagon  with  a  stove  and  its  attachments 
therein  as  an  exhibit  or  sample  of  the  kind 
and  quality  of  goods  they  were  drumming 
for.  No  stoves  were  sold  from  the  wagons 
of  the  canvassers.  They  took  orders  only  for 
subsequent  delivery  by  other  parties  In  the 
t'mploy  of  the  company.  No  large  stock  of 
the  ranges  was  kept  in  the  warehouse  at 
Shreveport,  but  new  supplies  were  ordered 
by  Dixon  from  the  manufactory  at  St  Louis 
as  needed.  The  business  was  started  in 
Shreveport,  in  1897.  Ray  and  the  canvassers 
under  him  began  soliciting  for  orders  in  De 
Soto  parish  In  February,  1898,  and,  by  the 
20th  of  the  month,  34  orders  had  been  taken. 
Ihe  tax  collector  of  De  Soto  parish  demand- 
ed of  Ray  the  payment  of  a  license  tax,  and 
took  the  present  proceeding  to  enforce  Its 
payment.  The  proceeding  is  summary  In 
character,  under  the  provisions  of  section  18 
of  Act  No.  150  of  1890,  which  authorizes  ac- 
tion by  rule  to  show  cause  within  five  days 
why  the  license  claimed  should  not  be  paid, 
etc.  The  petition  of  the  tax  collector,  mover 
in  rule,  sets  forth  that  the  defendant  is  a 
traveling  vendor  of  stoves  and  ranges,  sell- 
ing and  delivering  his  wares  throughout  the 
parish  as  agent  for  the  Wrought-Iron  Range 
Company  of  St  Louis,  Mo.,  and  that  as 
such,  he  owes  a  license  of  $200  to  the  state 
and  parish,  which  has  been  demanded  and 
refused.  He  asks  Judgment  making  the  rule 
absolute,  and  condemning  defendant  to  pay 
the  license,  with  penalties,  etc.  The  statute 
under  which  the  tax  collector  proceeds  is 
section  13  of  Act  No.  150  of  1890,  and  Is  as 
follows:  "That  all  traveling  vendors  of 
stoves,  lightning  rods,  and  clocks  shall  pay 
a  license  annually  of  two  hundred  dollars  In 
each  parish  of  the  state."  Defendant  resists 
the  payment  of  this  license,  on  the  grounds 
(1)  that  he  is  the  agent  and  representative  of 
the  Wrought-Iron  Range  Company,  which  is 
authorized  to  conduct  a  mercantile  business 
at  the  city  of  Shreveport;  and,  If  this  de- 
fense be  not  good,  (2)  that  the  attempt  to 
Impose  this  tax  upon  him  is  an  interference 
with  Interstate  commerce,  and  repugnant  to 


the  third  paragraph  of  the  eighth  section  of 
article  1  of  the  constitution  of  the  United 
States.  The  trial  Judge  held  that  defendant 
and  the  canvassers  under- him  are  *'ped- 
dlers,"  and  not  "merchants,"  In  the  ordinary 
sense  of  the  word;  that  they  are  ^'traveling 
vendors,"  within  the  meaning  of  the  statute, 
notwithstanding  the  warehouse  or  place  of 
business  or  depot  of  supplies  at  Shreveport; 
and  that  having  such  establishment  in  the 
state,  their  goods,  when  shipped  here,  be- 
come liable  to  the  t^  laws  of  the  state. 
From  a  judgment  against  him,  defendant 
prosecutes  this  appeal. 

A  commercial  drummer  or  canvasser,  who 
goes  out  on  the  road  soliciting  orders  for  his 
house,  whether  it  be  located  in  or  out  of 
the  state,  and  who  takes  with  him  samples 
of  the  goods  or  wares  his  house  deals  In,  is 
not  a  "traveling  vendor,*'  within  the  meaur 
ing  of  the  statute  quoted.  •Traveling  ven- 
dor" is  synonymous  with  **peddler."  A  trav- 
eling vendor  is  a  peddler  on  an  enlarged 
scale.  The  term  seems  to  convey  that  idea. 
Nevertheless,  he  Is  a  peddler,  because  he  car- 
ries wares,  which  he'  sells  and  delivers  at 
the  same  time,  going  from  place  to  place  for 
the  purpose.  Webster*s  Dictionary  defines 
a  ••peddler"  as  **a  traveling  trader;  one  who 
carries  about  small  commodities  on  his  back 
or  In  a  cart  or  wagon,  and  sells  them."  Bou- 
vler*s  Law  Dictionary  says:  "A  peddler  is 
a  person  who  travels  about  the  country  with 
merchandise  for  the  purpose  of  selling  It." 
And  Anderson's  Dictionary  of  Law  declares 
him  to  be  "a  person  who  travels  from  place 
to  place,  and  carries  about  with  him.  on 
horseback  or  in  a  vehicle,  articles  of  mer- 
chandise for  sale."  A  traveling  vendor, 
then,  is  one  who  carries  about  with  him  the 
articles  of  merchandise  which  he  sells;  that 
is  to  say,  the  identical  merchandise  he  sells 
he  has  with  him,  and  delivers  at  the  time 
of  sale.  His  vocation  Is  quite  different  from 
that  of  the  drummer,  who  carries  only  sam- 
ples of  his  wares  as  exhibits,  and  takes  or- 
ders for  the  future  delivery  of  merchandise 
of  their  kind  and  quality,  or  of  similar  kind 
and  quality.  The  statute  under  considera- 
tion imposes  no  license  on  the  drummer  with 
his  samples  taking  orders,  while  It  does  on 
the  traveling  vendor  of  certain  kinds  of  goods. 
Tax  laws  are  to  be  construed  strictly.  De- 
fendant and  the  canvassers  under  his  orders 
were  all  employes  of  the  Wrought-Iron 
Range  Company.  This  company  was  the 
vendor;  the  parties  referred  to,  its  sales- 
men. They  took  the  orders,  and  transmitted 
the  same  to  the  company,  who  shipped  the 
goods  to  fill  the  orders.  In  soliciting  orders, 
they  did  not  carry  about  with  them  the 
goods  actually  sold.  The  evidence  Is  the 
reverse.  It  Is  true,  In  two  Instances  orders 
were  taken  for  ranges  where  delivery  was 
made  on  the  same  day.  But  this  is  explain- 
ed by  defendant's  statement  that  his  men 
had  previously  taken  several  orders  for 
ranges  which  he  (defendant)  had  ordere^C 
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from  the  Shrev^ort  house  to  fill,  but  two 
of  the  parties  were,  on  inquiry,  found  to  be 
irresponsible,  and,  in  consequence,  delivery 
to  them  was  refused,  and,  having  the  two 
ranges  on  hand  at  Mansfield,  they  were  de- 
livered Immediately  to  two  other  parties, 
whose  orders  were  substituted  for  those  de- 
clined. Besides,  even  in  these  instances  the 
dirummers  who  took  the  orders  did  not  have 
the  ranges  with  them,  and  the  delivery  was 
made  by  other  parties.  In  all  the  other 
cases  of  orders  taken,  a  period  of  60  days 
for  delivery  was  stipulated  for,  though,  as 
a  matter  of  fact,  the  delivery  was  made 
much  sooner,  for  the  distance  is  not  great 
to  Shreveport,  where  the  stoves  were  in 
stock,  and  the  trains  passed  to  and  fro  each 
day.  Nor  does  the  fact  that  because  de- 
fendant, as  agent  of  the  selling  company,  un- 
dertook to  deliver  the  stoves  in  his  wagons 
at  the  homes  of  the  purchasers,  necessarily 
bring  him  within  the  definition  of  ''travelltig 
vendor."  The  facts,  as  disclosed  by  the  evi- 
dence, do  not  make  out  that  kind  of  a  case. 
The  crucial  facts  are:  The  orders  were 
taken  by  drummers,  who  merely  had  samples 
of  the  goods  sold.  These  orders  were  filled 
from  the  Shreveport  house,  and  the  goods 
were  shipped  to  the  depot  at  Mansfield. 
From  there  they  were,  pursuant  to  agree* 
ment,  transported  by  defendant's  or  the 
company's  wagons  to  the  place  designated. 
It  cannot  be  said,  under  these  circumstances, 
that  the  ranges  were  incorporated  into  the 
general  mass  of  property  in  the  parish  of 
De  Soto  prior  to  their  delivery,  so  as  to 
make  them  subject  to  taxation  there  in  the 
hands  of  the  company's  agents.  Iney  only 
became  so  Incorporated  after  delivery  to  the 
parties  purchasing.  See  McClellan  v.  Petti- 
grew,  44  La.  Ann.  357, 10  South.  853.  It  may 
be  that  the  stock  of  these  goods  kept  at 
Shreveport  became  Incorporated  in  the  gen- 
eral mass  of  property  of  that  parish,  and 
became  subject  to  taxation  there.  But  that 
cannot  avail  plaintiff,  who  Is  tax  collector 
of  another  parish.  A  tax  was  imposed  at 
Shreveport,  for  a  state  license  to  do  busi- 
ness was  taken  out  there;  and  the  presump- 
tion is  that  the  company's  stock  of  goods 
went  on  the  assessment  rolls  there  for  or- 
dinary ad  valorem  taxation.  A  business 
house  located  at  the  city  of  Shreveport,  tak- 
ing out  the  necessary  lic^ises  there,  may 
send  its  drummers  and  canvassers  out  with 
samples  to  take  orders  In  other  towns  and 
parishes  without  becoming  subject  to  the 
payment  of  a  state,  parish,  or  municipal  li- 
cense In  such  other  towns  and  parishes.  If 
It  were  otherwise,  the  enterprising  practice 
of  sending  drummers  out  from  the  large 
cities  would  be  broken  up,  thousands  of  per- 
sons thrown  out  of  employment,  and  trade 
and  commerce  greatly  impeded.  If  it  be 
true,  as  intimated  by  our  learned  brother 
of  the  court  a  qua,  that  this  house  at  Shreve- 
port was  only  a  warehouse  for  the  storage 
of  goods,  JUBd  its  existence  and  maintenance 


there  did  not  make  the  company,  and  de- 
fendant, its  employ^,  ''merdiants,'*  in  the 
ordinary  sense  of  the  word,  then  must  these 
goods,  kept  In  the  original  packages,  be  held 
objects  of  interstate  commerce  In  the  strict- 
est sense  of  that  term,  stopping  mer^y  at 
Shreveport  on  their  way  to  a  delivery  des- 
tination contracted  for  by  persons  engaged 
in  Introducing  in  this  state  articles  or  goods 
manufactured  in  another  state. 

The  negotiation  here  of  sales  of  goods 
which  are  in  another  state,  for  the  purpose 
of  their  introduction  in  this  state.  Is  inter- 
state commerce.  And  this  court  said, 
through  Mr.  Justice  Watkins,  in  Hardware 
Go.  V.  McOulre,  30  La.  Ann.  852,  2  Soutii. 
594:  '*If  the  person  sought  to  be  taxed,  or 
of  whom  a  state  license  is  required,  be  one 
who  is  merely  passing  through  the  state,  or 
one  coming  Into  it  for  the  temporary  pur- 
pose of  selling  by  sample  goods  to  be  im- 
ported from  another  state,  or  if  the  goods, 
the  sale  of  which  is  thus  negotiated,  are  im- 
ported into  the  state  from  another  state,  and 
not  yet  become  a  part  of  the  mass  of  prop- 
erty therein,  neither  the  person  nor  property 
has  become  subjected  to  the  taxing  power 
of  the  state,  and  any  state  law  Imposing 
such  a  license  tax  is  repugnant  to  the  fed- 
eral constitution,  and  void."  The  principle 
thus  announced  is  sustained  in  a  long  line 
of  decisions  by  the  supreme  court  of  the 
United  States,  beginning  with  the  early  and 
leading  case  of  Brown  v.  Maryland,  12 
Wheat.  419,  where  it  was  luminously  stated 
by  Chief  Justice  Marshall  himself,  and  ex- 
tended down  to  Brennan  v.  City  of  Titus- 
vlUe,  153  U.  S.  280,  14  Sup.  Gt  829,  among 
which  decisions  should  be  especially  noted 
that  of  Bobbins  v.  Taxing  Dlst,  120  U.  S. 
489,  7  Sup.  Ot.  592.  Our  conclusion  is  de- 
fendant Is  not  subject  to  the  license  tax 
sought  to  be  imposed;  and,  accordingly,  it 
is  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoid- 
ed, and  reversed,  and  plaintilTs  demand  be 
rejected,  at  his  costs  in  both  courts. 


(SO   Lft.    ABU.   1000) 
OITY  OP  NEW  ORLEANS  et  al.  v.  BOARD 

OP  FIRB  OOM'RS  et  al.     (No.  12,767.) 
(Supreme  Gourt  of  Louisiana.     June  20,  1898.) 

APPBAL— DeOIBION  —  CONSTITOTIOXAL  QUBSTIO:?— 

CiTiBS— Civil  Sbrvicb  Law^Pirb  Forcb. 

1.  If  there  be  other  points  or  defenses  in  a 
case  upon  which  its  decision  may  well  turn, 
the  court  will  pretermit  an  expression  of  opin- 
ion upon  a  constitutional  question  that  may 
have  been  set  up  as  a  matter  of  defense. 

2.  The  civil  service  law  adopted  for  the  inty 
of  NeV  Orleans  includes  within  the  scope  of 
the  civil  service  all  positions  (except  that  of 
chief  engineer)  in  the  fire  force  only. 

3.  It  leaves  untouched  by  the  civil  service 
other  positions  not  clearlv  within  the  meaning 
of  the  words  **fire  force.*^ 

4.  As  to  such  other  positions  the  fire  board 
may  appoint  and  promote  independently  of  the 
civil  service. 

5.  The  position  of  secretary  treasurer  of  the 
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fire  board  %dd  not  to  be  included  within  the 
DManing  of  the  term  "fire  force,"  as  used  in  the 
statute. 
(SyllabuB  hj  the  Ck)urt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Acticm  by  the  city  of  New  Orleans  and  its 
mayor  and  board  of  ciyil  service  commis- 
sioners against  the  board  of  fire  commis- 
sioners of  said  city  and  Thomas  J.  Moulin. 
Judgment  fer  defendants,  and  plaintiffs  ap- 
peal. •  Affirmed. 

Samuel  L.  Gilmore,  City  Atty.  (Howe, 
Spencer  &  Cocke,  of  counsel),  for  appellants. 
B.  A.  O'Sullivan,  for  appellee  board.  Far- 
rar,  Jonas,  Kruttschnitt  &  Gurley,  for  appel- 
lee Moulin. 

BLANCHARD,  J.  This  is  a  contest  be- 
tween the  board  of  civil  service  commis- 
sioners, on  the  one  side,  and  the  board  of 
fire  commissioners,  on  the  other  side,  of  the 
city  of  New  Orleans,  over  the  validity  of 
the  appointment  of  Thomas  J.  Moulin  to  the 
office  of  secretary  treasurer  of  the  board  of 
fire  commissioners.  See  49  La.  Ann.  1323, 
22  South.  354.  The  question  presented  is 
whether  Moulin,  who  is  made  a  party  de- 
fendant, was  legally  chosen  on  the  22d  of 
March,  1887,  to  the  position  mentioned. 
There  is  no  disputed  issue  of  fact  in  the 
case.  On  the  19th  of  March,  1897,  the  then 
existing  secretary  treasurer  of  the  board  of 
fire  commissioners  resigned;  and  at  a  regu- 
lar meeting  of  the  board,  held  on  March  22d, 
Moulin  was  elected  to  fill  the  vacancy.  He 
entered  upon  the  discharge  of  the  duties  of 
the  office,  and  still  continues  to  discharge  the 
same.  In  May,  1897,  the  board  of  civil  serv- 
ice commissioners  brought  this  action,  the 
object  of  which  is  to  have  the  election  of  the 
said  Moulin  declared  illegal  and  void,  as  be- 
ing in  contravention  of  the  civil  service  law 
enacted  for  the  city  of  New  Orleans,  and 
made  part  of  the  charter  of  the  city  adopt- 
ed in  1896.  See  sections  39  to  67,  inclusive, 
of  Act  No.  46  of  the  Acts  of  1896.  The 
three  members  of  the  board  of  civil  service 
commissioners  provided  for  by  the  act,  who 
had  been  appointed  by  the  mayor  and  con- 
firmed by  the  council,  qualified  by  taking 
the  oath  on  the  29th  of  January,  1897,  and 
partially  organized  on  that  day  by  choosing 
one  of  their  number  president  of  the  board. 
On  March  19th  (the  day  the  vacancy  oc- 
curred in  the  office  now  in  dispute)  the 
board  met,  and  completed  its  organization 
by  the  provisional  appointment  of  a  secre- 
tary, assistant  examiner,  stenographer,  and 
porter.  A  motion  was  then  adopted  that 
all  positions  in  the  police  force,  except  that 
of  superintendent,  and  "all  positions  under 
the  board  of  fire  commissioners,  in  the  fire 
force,  except  that  of  chief  engineer,  ♦  ♦  ♦ 
are  hereby  classrifled  and  included  in  the 
provisions  establishing  the  civil  service." 
It  was  next  ordered  that  a  communication, 
which  had  been  prepared,  addressed  to  the 


board  of  fire  cbmmlssionen^,  relative  to  the 
office  of  secretary  treasurer  of  said  board, 
be  sent  to  the  latter.  ThiiS'communicaticn, 
which  bears  the  date  of  March  19,  1897,  in 
substance  apprised  the  board  of  fire  com- 
missioners that  the  civil  service  board  had 
organized,  had  proceeded  with  the  classifi- 
cation of  the  offices  and  places  of  employ- 
ment in  the  city,  that  rules  for  examina- 
tions, appointments,  and  removals.  In  con- 
formity with  the  charter,  would  be  forthwith 
published,  and  that  the  board  of  clvU  serv- 
ice commissioners  would  be  ready  within 
15  days  to  examine  all  applicants  for  the 
position  of  secretary  treasurer  of  the  fire 
board,  just  made  vacant  by  the  resignation 
of  the  Incumbent  It  further  announced 
that  the  position  named  was  subject  to 
classification  under  the  civil  service  law,  and 
could  be  filled  only  through  that  medium 
and  pursuant  to  the  rules  and  reglations 
prescribed  by  the  dvll  service  commission- 
ers. In  support  of  its  contention  that  this 
office  was  covered  by  the  dvll  service,  sec- 
tion 67  of  the  charter  was  cited.  The  com- 
munication then  suggested  that,  if  a  tem- 
porary appointment  to  fill  the  vacancy  was 
made  necessary  by  the  exigencies  of  the 
public  business,  such  temporary  appoint- 
ment could  be  made  by  the  president  of  the 
board  of  fire  commissioners,  with  the  ap- 
proval of  the  board  of  dvll  service  com- 
missioners,  under  section  48  of  the  charter, 
such  designation,  however,  to  remain  in 
force  not  exceeding  60  days,  and  only  until 
a  regular  appointment  under  civil  service 
rules  could  be  made.  The  board  of  fire 
commissioners,  advised  that  the  position  of 
its  secretary  treasurer  was  not  covered  by 
the  terms  of  the  dvll  service  statute,  pro- 
ceeded to  the  election  of  Mr.  Moulin  as 
heretofore  stated.  Notwithstanding  this, 
the  board  of  dvfl  service  commissioners  pro- 
ceeded on.  March  Slst  to  give  notice  of  com- 
petitive examination  for  the  position  of  sec- 
retary treasurer  of  the  fire  board,  which 
notice  was  duly  published,  and  the  examina- 
tion was  held  on  April  22d,  resulting  in  the 
selection  of  Phllo  A.  Tucker,  who  was,  on 
May  4th,  certified  to  the  fire  board  fot-  per- 
manent appointment  as  Its  secretary  treas- 
urer. The  fire  board  replied,  reiterating  its 
position  that  its  secretary  treasurership 
was  not  subject  to  the>  civil  service  provi- 
sions of  the  dty  charter,  and  that  no  va- 
cancy existed  in  said  ofllce,  Mr.  Moulin 
having  been  elected  two  months  previously. 
This  was  followed  by  the  present  suit  As 
a  matter  of  fact,  the  evidence  discloses  that 
the  date  when  the  rules  and  regulations 
for  the  government  of  the  dvll  service  com- 
mission, in  respect  to  examinations,  ap- 
pointments, and  removals,  were  approved, 
was  March  24th;  that  the  same  were  adopt- 
ed as  a  whole  on  March  29th,  and  published 
first  on  April  1st,  to  take  effect,  under  the 
law,  on  April  12th.  The  secretary  of  the 
civil  service  board  stated  as  t^  <afi^^iJl|t|^ 
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Stand,  that  between  tbe  22d  of  March  (the 
date  of  the  election  of  Moulin)  to  the  12th 
of  April  there  were  no  rales  goTeraing  ex** : 
vninatlona,  appointments,  and  removals. 
The  grounds  of  defense  urged  against  plain- 
tUttf  demand  are:  (1)  The  unconstitution- 
ality of  those  sections  of  Act  No.  45  of  1896 
(Oity  Charter)  establishing  the  board  of  civil 
service  commissioners,  and  providing  for 
dvil  service  in  the  city  of  New  Orleans,  in 
r  so  far  as  the  same  purport  or  assume  to 
regulate,  change,  alter,  or  amend  the  con- 
stitution, powers,  and  duties  of  the  l)oard  of 
-fire  commisioners,  created  by  Act  No.  83  of 
1804,  for  this,  to  wit:  that  in  the  particu- 
lars aforesaid  the  said  act  fails  to  express 
its  object  in  its  title,  and  is  therefore  vio- 
lative of  article  20  of  the  constitution  of 
1870.  (2)  That  the  board  of  civil  service 
commissioners  was  not  organized  and  ready 
with  its  list  of  eligtbles  when  the  vacancy 
to  which  Moulin  was  elected  occurred;  no 
rules  and  regulations  had  been  formulated; 
no  dassiflcatlon  of  the  various  offices  for 
dvil  service  purposes  had  been  made;  no 
examinations  had  been  held;  and  that,  un* 
der  these  drcumstances,  the  board  of  fire 
commissioners  had  the  right  to  take  inde- 
pendent action.  (3)  That  the  provisions  of 
the  act  in  question,  espedally  section  67,  do 
not  apply  to  the  fire  department,  of  which 
the  secretary  treasurer  is  a  member,  but  to 
the  fire  force  only,  which  does  not  indude 
the  office  aforesaid.  Judgment  below  was 
in  favor  of  the  defendants,  the  court  hold- 
ing that  at  the  time  of  the  election  of  Mou- 
lin the  law  establishing  the  civil  service 
was  not  in  force,  because  of  the  adoption  of 
no  rules  and  regulations  and  the  existence 
of  no  eligible  list  arising  from  competitive 
examinations  previously  had.  Plaintiffs  ap- 
peal. 

With  regard  to  the  first  defense  urged,  we 
do  not  find  it  necessary  to  pass  upon  the  ques- 
ti<Mi  of  unconstitutionality  raised!  If  there 
be  other  points  in  a  case  upon  which  their 
decision  may  well  turn,  courts  will  pretermit 
an  expression  of  opinion  upon  a  constitution- 
al question  that  may  have  been  set  up  as 
matter  of  defense. 

With  regard  to  the  second  ground  of  de- 
fense, the  one  upon  which  the  trial  judge  de- 
termined the  case,  his  position  in  regard 
thereto  would  be  absolutely  unassailable 
were  it  not  for  the  concluding  sentence  of 
aecaon  48  of  Act  No.  46  of  1806,  which 
reads  as  follows:  "To  prevent  the  stoppage 
of  public  business,  or  to  meet  extraordinary 
exigencies,  the  head  of  any  departm^it  or 
office  may,  with  the  written  approval  of  tiie 
board  [of  dvil  service  commissioners],  make 
temporary  appointments,  to  remain  in  force 
not  exceeding  sixty  days,  and  only  until 
regular  appointments  under  the  provisions  of 
this  act  can  be  made.*'  Plaintiffs  contend 
that  the  civil  service  commission  having  giv- 
en notice  to  the  fire  board  of  the  classifiea- 
tKMi  of  the  office  of  secretary  treasurer  with- 


in the  civil  service,  and  that  wlthtai  the  0p 
days  an  eligible  candidate  for  the  vacancy 
would  be  presented,  the  fire  board  was  with- 
out authority,  under  the  law,  to  appoint  any 
one  to  the  position  for  a  period  exceeding  60 
days'  duration,  and  could  only  appoint  for 
that  time  with  the  approval  of  the  civil  serv- 
ice board.  An  objection  to  this  contentioii 
readily  suggests  itself,  and  raises  a  doubt 
of  the  soundness  of  the  position,  and  it  is 
this:  Whether  or  not  what  was  done  on  the 
10th  of  March  by  the  civil  service  commis- 
sion in  regard  to  classification  of  offices  really 
amounted  to  the  classification  contemplated 
by  sections  42  and  48  of  the  dvil  service 
law;  in  other  words,  had  there  been  a  suffl- 
dent  classification  of  this  office,  within  the 
mearing  and  intent  of  the  law,  at  the  time 
the  vacancy  occurred,  and  was  filled  by 
the  election  of  Moulin?  But  we  may  leave 
this  question  likewise  undetermined,  since  it 
is  not  necessary  to  the  decision  of  the  case, 
the  court  preferring  to  rest  its  affirmance  ct 
the  judgment  below  <m  the  third  and  last 
ground  of  defense  urged. 

Section  67  of  the  act  under  review  declares: 
''The  powers  and  duties  of  the  board  of  fire 
commissioners  shall  remain  as  now  prescrib- 
ed by  law,  except  that  all  appointments  and 
promotions  in  the  fire  force  (except  that  of 
chief  engineer)  shall  be  in  accordance  with 
and  subject  to  the  provisions  of  sections  30 
to  64,  inclusive,  and  to  the  rules  and  regula- 
tions prescrU>ed  by  the  board  of  civil  serv- 
ice commissioners;  in  all  ottier  respects  the 
authority  of  said  board  shall  remain  undis- 
turbed." (Italics  ours.)  Prior  to  the  enact- 
ment of  this  law.  the  fire  board  had  the  ex- 
clusive and  independent  appointment  of  all 
of  its  employ^,  Including  promotiona  The 
new  law  extended,  in  the  main,  over  the 
operations  of  the  board,  in  respect  of  appoint- 
ments and  promotions,— the  sheen  or  the 
shadow,  according  as  it  may  be  viewed,  of 
the  civil  service,--but  not  entirely.  It  in- 
cludes within  the  scope  of  the  civil  s^rice 
4II  positions  (except  chief  engineer)  "In  the 
fire  force"  only,  and  leaves  untouched  by 
the  dvil  service  other  positions  not  dearly 
.within  the  meeming  of  the  words  "in  the  fire 
•force."  As  to  such  other  positions  the  fire 
board  could  appoint  and  promote  independ- 
ently of  the  civil  service.  The  practical  in- 
terpretation to  be  given  to  the  words  *Vre 
force,"  as  used  in  the  statute,  excludes  the 
secretary  treasurer  of  the  board.  He  Is  the 
clerical  and  financial  employ^  of  the  board. 
He  is  in  this  sense  a  part  of  the  board  itself. 
He  keeps  its  minutes,  attends  to  its  office  af- 
fairs, it  correspondence,  receives,  safely 
keeps,  and  disburses  its  funds,  and  gives 
bond  conditioned  for  the  faithful  perform- 
ance of  such  duties.  He  is  required  to  keep 
his  office  open  from  0  a.  m.  to  4  p.  m.  each 
day  except  Sundays  and  legal  holidaya  He 
is  not  on  duty  otherwise.  He  has  nothing 
to  do  with  the  extinguishment  of  fires;  is 
not  required  at  all  to  attend  fixes;  does  not 
Digitized  by  VjiJOV  LC 
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have  to  report  to  those  charged  with  such 
4lutiefl.  He  wears  no  uniform  or  other  in- 
.  Bignia  to  distinguish  him  as  a  member  of  the 
fire  force.  He  is  in  no  sense  a  part  of  the 
fire  force  In  the  common  acceptation  of  that 
term.  When  one  speaks  of  the  police  force  or 
fire  force,  he  is  usually  understood  to  refer 
to  the  body  of  officers  and  men  stationed 
about  the  city,  in  the  one  case,  to  preserve 
order  and  protect  life  and  property,  and,  In 
the  other  case,  to  be  on  the  alert  for  an- 
nouncement of  fires  and  conflagrations  occur- 
ring, moTO  rapidly  to  the  scene  of  the  same, 
with  fire  engines,  hose,  hooks  and  ladders, 
trucks,  and  other  equipment,  and  there,  un- 
der the  discipline  and  command  of  trained 
leaders  designated  for  the  purpose,  seek  to 
subdue  and  extinguish  the  confiagratlon. 
The  board  of  police  commissions^,  in  the  one 
case,  and  the  board  of  fire  commissioners,  in 
the  other,  are  not  of  the  police  force  or  fire 
force,  in  this  sense.  Neither  is  the  secre- 
tary treasurer  of  the  latter  board.  The 
words  of  a  law  are  to  be  understood  in  their 
most  usual  signification,  and  they  are  to  be 
invested  with  such  meaning  as  is  implied 
in  their  general  and  popular  use.  Rev.  Civ. 
Code,  art  14.  The  **fire  force,"  in  the  popu- 
lar sense  of  the  phrase,  includes  the  chief 
and  assistant  chief  of  the  fire  department, 
the  engineers,  captains,  lieutenants,  drivers, 
stokers,  tillermen,  pipemen,  firemen,  etc. 
They  are  required  to  wear  the  prescribed  uni- 
form when  on  duty,  and,  when  not  on  duty, 
to  wear  some  distinguishing  badge  by  which 
they  are  known  as  members  of  the  force. 
They  are  mustered  into  companies,  and  the 
men  are  subject  to  the  orders  of  the  cap« 
tains  of  their  respective  companies,  and  oth- 
er superior  officers,  both  at  their  houses  and 
at  fires.  All  this  force,  except  the  chief  en- 
gineer, is  made  subject,  as  respects  appoint- 
ment and  promotion,  to  the  civil  service  rules 
and  regulations.  The  secretary  treasurer  of 
the  fire  board  was  not  mentioned  as  except- 
ed from  the  operation  of  the  law,  for  the  rea- 
son that  there  was  no  necessity  for  naming 
him  as  excepted.  Not  coming  within  the 
definition  of  the  term  "fire  force,"  he  was 
never  included,  to  be  excepted.  We  hold  him 
to  be  a  ministerial  officer  of  the  fire  board, 
not  a  member  of  the  "fire  force,"  as  that 
term  is  understood,  and  therefore  not  with- 
in the  grasp  of  the  civil  service  established 
for  the  city  of  New  Orleans.  Judgment  af- 
firmed* 


(60  La.  Ami.  1153) 

CALDERON  v.  MARTIN.     (No.  12,763.)* 
(Supreme  Court  of  Lousiana.     May  2,  1898.) 

ihtjbbdiotion— libmtal  alienation— bvzi>skcb^ 
Appointment  of  Curator. 
1.  Mental  infirmitioR  are  infinite  in  degree. 
The  law  intervenes  in  behalf  of  a  person  when 
the  malady  affecting  his  intelligence  prevents 
him  from  governing  hi^  person  and  his  proper- 
ty.    These  are  the  tests,  and  one  may  be  in- 
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terdicted  although  he  la  not  always  devoid  of 
all  power  to  reason. 

2.  The  condition  in  this  case  makes  manifest 
habitual  mental  alienation,  and  the  consequent 
necessity  of  appointing  a  curator  to  safeguard 
defendant's  person  and  property. 

3.  To  protect  every  right  of  the  interdict,  and 
soothe  his  condition  as  much  as  possible,  is  the 
object  of  the  law  in  authorizing  interdiction. 
In  comparison,  in  so  far  as  he  is  concerned, 
other  considerations,  as  relates  to  other  per- 
sona, are  of  very  minor  if  of  any  importance  at 
all. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Idonroe,  Judge. 

Suit  by  Mrs.  Florencia  Calderon  against 
Augustln  Martin,  her  husband,  for  his  in- 
terdiction. From  a  judgment  for  plaintiff, 
defendant  appeals.   Affirmed. 

Anatole  A.  Ker,  Horace  B.  Upton,  and  Las- 
arus,  Moore  &  Luce,  for  appellant  Hamil- 
ton N.  Gantier  and  Louis  P.  Paquet,  for  ap- 
pellee. 

BRBAUX,  J.  The  wife  brought  this  suit 
for  the  interdiction  of  her  husband  on  the 
ground  of  mental  unsoundness,  rendering 
him  incapaUe  of  properly  administering  his 
estate  and  of  taking  care  of  his  person.  The 
father  of  the  defendant  died  testate  in  1893, 
leaving  his  property,  valuable  at  his  death, 
to  his  widow  and  his  only  offering,  the  de- 
fendant. To. the  former  he  bequeathed  one- 
third  of  his  succession,  with  the  usufruct  of 
the  remainder;  and  to  the  latter,  two-thirds, 
subject  to  the  mother's  usufruct.  In  1894, 
plaintiff  was  married  to  the  defendant  The 
evidence  discloses  that  his  mental  faculties 
were  always  weak.  Of  late  years  he  has  be- 
come quite  timid,  to  a  degree  that  he  is  un- 
willing to  leave  his  home  alone.  When  he 
is  away  from  his  home,  he  is  afraid  to  re- 
turn without  having  some  one  with  hhn.  At 
his  home  he  shows  by  his  acts  and  utter- 
ances that  he  is  weak  and  almost  entirely 
devoid  of  all  will  power.  He  is  unable  to 
correctly  calculate  or  to  multiply  simple 
numbers.  His  utterances  are  difficult,  and 
not  easily  understood.  These  are  the  salient 
facts  stated  by  the  witnesses  for  plaintiff. 
About  an  equal  number  of  witnesses  for  de- 
fendant espressed  a  different  view  in  regard 
to  his  mental  condition.  We  infer  that  all 
the  witnesses  agreed  in  the  opinion  that  the 
defendant  is  frequently  abnormally  nervous, 
and  that  he  is  unable  to  earn  a  livelihood, 
but  those  for  the  defendant  evidently  did 
not  think  that  his  condition  was  such  as  to 
warrant  his  interdiction.  With  reference  to 
the  property  left  by  the  father,  which  was 
all  he  had,  it  was  wasted,  save  a  small 
amount  His  mother  has  not  chosen  to  ad- 
here closely  to  the  limitation  manifestly  de- 
sired by  the  father  and  testator  in  regard  to 
the  disposition  of  the  property  bequeathed. 
The  mother  and  the  son  together  have  freely 
expended  amounts  inherited,  so  that  at  this 
time  a  large  estate  Is  of  little  value.  The  dis- 
trlct  judge  heard  th^  ,jlto|g«^^3^^^ 
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the  defendant  testify,  and  propounded  a 
number  of  questions  to  him.  Judgment  was 
rendered,  holding  that  the  defendant  was  In* 
capable  of  performing  validly  any  of  the  acts 
which  a  person  of  sound  mind  could  perform* 
and  decreeing  his  Interdiction.  The  ques- 
tions before  us  for  our  determination  are 
brought  upon  appeal  of  the  defendant  from 
the  judgment  of  Interdiction. 

In  our  opinion,  defendant's  sad  condition 
comes  within  the  grasp  of  the  law,  which 
authorizes  the  Interdiction  of  one  who,  be- 
cause of  mental  Incapacity,  is  unable  to 
properly  protect  himself  and  manage  his  es- 
tate. The  defendant  cannot.  In  his  present 
state  of  mental  weakness,  transact  the  cus- 
tomary*  business  of  life.  He  is  not,  in  the 
strict  sense  of  the  word,  absolutely  Insane; 
but  he  Is  Aone  the  less.  In  our  Tlew,  as  much 
in  need  of  protection  as  if  his  case  were  one 
strictiy  of  the  most  pronounced  type  of  in* 
sanity.  The  expenditure  of  his  patrimony, 
and  his  total  failure,  in  a  satisfactory  man- 
ner, to  account  as  a  witness  fior  the '  loss,  is 
a  direct  manifestation  oi  most  lamentable  men* 
tal  weakness.  By  his  Incoherence  in  answer  to 
questions,  be  made  it  evident  that  he  did  not 
really  know  what  had  become  of  his  prop- 
erty. The  testimony,  taken  as  a  whole,  indi- 
cates, in  our.  opinion,  a.  derangement  of  the 
mind's  functions.  We  do  not  assert  for  an 
Instant  that  the  defendant  is  a  confirmed  lu- 
natic. Alienists  have  asserted,  and  we  think 
correctiy,  that  those  designated  as  imbeciles 
in  law  may  ordinarily  make  use  of  their 
senses;  may  have  ideas,  memory,  and  some 
Judgment,  and  conduct  themselves  more  *or 
less  properly  at  times;  they  may  read,  ar« 
ticulate  words  with  more  or  less  clearness, 
even  calculate,  when  the  calculation  Is  not 
complicated.  Defendant's  case  falls  within 
the  definition.  In  our  Judgment,  within 
proper  limits,  a  definition  of  habitual  men- 
tal infirmity  might  be  given,  less  wide  and 
comprehensive  than  the  foregoing  definition, 
that  would  cover  defendant's  case.  With 
reference  to  the  defendant  we  will  not  use 
the  harsh  word  "imbecile,"  as  ther^  is  no 
actual  necessity  to  use  the  word.  He  has 
no  knowledge  of  numbers,  and  he  is,  we 
think,  as  Incapable  of  comprehending  his  taiter- 
ests  properly  as  any  person  who  may  come 
within  the  definition  by  alienists  of  ''non 
compos."  We  must  afiirm,  the  evidence 
shows,  that  he  Is  mentally  infirm,  and  a 
proper  subject  to  place  in  charge  of  a  guard- 
ian. Personally,  the  defendant's  condition 
awakens  sympathy.  BvldenUy,  he  is  kind 
and  loving  to  his  mother.  In  his  mental 
blindnesB,  he  never  fails  to  discern  his  moth- 
er, and  to  call  on  her  In  his  distress.  It  ap- 
pears that  he  sometimes,  on  the  streets  near 
his  home,  is  exposed  to  the  scoffs  and  Jeers 
of  mischievous  and  thoughtless  lads.  In 
these  and  other  troubles  of  the  kind,  he,  as 
a  boy  would,  endeavors  to  get  his  mother's 
protection,— an  appeal  to  which  the  good 
mother  never  fails  tc  respond,  however  dis- 


agreeable the  atBlcted  ofFsprIng  may  be  to 
others. 

-  We  do  not  suppose  that  any  one  is  to  be 
benefited  or  that  any  one  seeks  an  advan- 
tage in  having  defendant  interdicted.  The 
law  has  estal^ished  measures  of  protection 
for  the  Interdict  only.  The  purpose  is  the 
care  of  his  person  and  the  proper  gestio  of 
his  property.  The  solicitude  of  the  canon  is 
made  manifest  by  the  different  articles  of 
the  Code.  These  articles  look  to  kindly  and 
proper  ofilces  on  the  part  of  the  law's  agents. 
With  studious  care.  It  has  provided  that  the 
Income  of  the  person  Interdicted  "shall  be 
employed  In  mitigating"  his  sufferings,  and 
in  accelerating  his  cure.  Bev.  Civ.  Code, 
art  418.  It  is  also  made  the  duty  of  the 
Judge  to  visit  the  person  Interdicted,  and  oth- 
erwise to  inform  himself  of  the  state  of  his 
health.  Id.  arts.  424, 425.  The  defendant  dted 
the  case  of  Francke  v.  His  Wife,  29  La.  Ann. 
802-315.  There  are,  in  our  view.  Impressive 
Inferences  to  be  drawn  from  that  decision 
which  are  favorable  to  plaintiff's  demand. 
Mrs.  Francke,  the  person  it  was  sought  to 
have  decreed  Insane  in  the  cited  case,  had 
no  property.  Here,  on  the  contrary,  we  are 
informed  that  there  is  a  little  property, 
which,  under  the  management  of  a  curator, 
may  be  applied  to  soften  the  hard  lot  of  the 
interdict,  who  manifests  no  disposition  or 
capacity  for  labor  or  employment  of  any 
sort  Different,  also,  from  the  cited  case, 
there  is  here  option  left  to  the  court  in  se- 
lecting a  curator  upon  whom  the  duty  will 
devolve  of  asserting  all  of  defendant's  rights, 
and  there  is  therefore  no  ground  for  the  ap- 
pIk»Ltion  of  the  Intimation  found  in  the  dted 
case.  The  conjugal  rights  between  the  de- 
fendant and  tbe  plaintiff  remain,  and  all 
rights,  without  the  least  reservation,  are  sa- 
cred. It  Is  the  curator's  duty  to  uphold 
them  all  before  the  courts,  be  their  nature 
what  they  may.  The  wife  is  not  necessarily 
the  curator  of  the  husband.  But  the  hus- 
band, under  the  law,  is  the  curator  of  the 
wife.  In  consequence,  the  intimation  In  the 
Francke  Case  does  not  apply.  The  interdicted 
person  is  entitled  to  every  regard  and  sym- 
pathy. The  greatest  care  should  be  taken 
to  maintain  all  his  claims.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  Is  affirmed,  at  appel- 
lant's costs. 


<^  La.  74S) 

Sncceasion  of  BABASSE.     (No.   12,784.)i 

(Supreme  CJourt  of  Louisiana.     May  16,  lS88w) 

Executors— AccouNTixo—HoxoLooATiON— Prac- 
tice. 

1.  Any  party  In  interest  may  obtain  the  Judg- 
ment homologating  the  account  of  the  execu- 
tor. , 

2.  The  -affidavit  of  the  executor  to  the  cor- 
rectness of  the  account  suffices  for  the  judg- 
ment of  homologation.  Civ.  Code,  arts.  1172, 
1173)  Succession  of  Planchet  29  La.  Ann.  521; 
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Snecessioti  of  doner,  Id.  827;   Succession  of 
Ross,  21  La.  Ann.  511. 

3.  The  judgment  of  homologation,  when  final, 
precludes  subsequent  oppositions,  and  entitles 
the  parties  placed  on  the  account  to  the  distri* 
bution  fixed  by  the  account  and  judgment. 
Civ.  Code,  art.  1065;  Ory  v.  Creditors,  12  La. 
121;  West  v.  Creditors,  4  La.  Ann.  450;  1 
Hennen's  Dig.  p.  759,  No.  2. 

4.  Reserving  enough  to  cover  oppositions,  the 
executor  may  be  required,  when  the  account  is 
homologated,  to  pay  the  amounts  to  the  par- 
ties placed  on  the  account  as  entitled  to  such 
amounts. 

tSyllabns  by  the  Court.) 

Appeal  from  civil  district  comt,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

In  the  matter  of  the  succession  of  Dr.  Eu- 
gene Rabasse,  deceased,  the  administrator  ap- 
peals from  a  judgment  rendered.    Affirmed. 

Henry  Chiapella  and  Solomon  Wolff,  for 
appellant.  E.  J.  M6ral,  J.  Numa  Augufltin, 
and  Charles  F.  Claiborne,  for  appellees. 

MILLER,  J.  The  appeal  is  by  the  executor 
of  the  deceased  from  the  Judgment  directing 
the  payment  to  the  heirs  of  the  deceased  of 
the  amount  shown  by  the  executor's  ac- 
count homologated  to  be  in  his  hands  accru- 
ing to  the  heirs,  the  judgment  providing  that 
the  executor  should,  however,  retain  a  suf- 
ficient sum  to  cover  oppositions  to  the  ac- 
count. The  executor's  account,  exhibiting  a 
large  sum  over  the  debts  of  the  deceased, 
was  homologated  on  the  application  of  ths 
heirs.  They  had  previously  opposed  some 
of  the  charges  on  the  account,  and  opposi- 
tions had  been  made  by  parties  claiming  to 
be  creditors.  The  demand  of  the  heirs  on 
the  rule  now  before  us  on  this  appeal  is  that 
the  executor,  retaining  enough  to  cover  the 
oppositions,  pay  to  the  heirs  the  residue  in 
his  hand;  and  the  lower  court  made  the 
rule  absolute.  The  executor's  resistance  to 
this  judgment  Is  placed  substantially  on  the 
grounds  that  the  heirs  could  not  apply  for 
the  homologation  of  the  account;  that  the 
judgment  of  homologation  was  obtained  on 
no  evidence;  but  it  is  conceded  the  executor 
appended  the  usual  affidavit  of  the  correct- 
ness of  the  account  when  he  filed  it;  that 
the  heirs  had  opposed  the  account;  and, 
finally,  that  the  succession  is  not  closed. 

When  the  legal  notices  of  the  filing  of  an 
executor's  account  have  been  given,  as  re- 
quired by  law,  and  the  legal  delays  for  oppo-^ 
sitions  have  expired,  it  is  settled  that  any* 
party  in  interest  may  require  the  account  to 
be  homologated.  The  objection  that  the  ac- 
count was  not  proved  if  the  executor  could 
be  deemed  entitled  to  take  that  ground  is  an- 
swered by  his  affidavit  to  the  correctness 
of  the  account,  the  usual  evidence  required 
by  our  jurisprudence,  and  for  many  years  it 
was  considered  the  Codes  exacted  no  evi- 
dence to  homologate  the  account  Civ.  Code, 
arts.  1172,  1173;  Succession  of  Planchet,  29 
La.  Ann.  521;  Succession  of  Cloney,  Id. 
327;  Succession  of  Ross,  21  La.  Ann.  511; 
Succession  of  Dougact,  30  La.  Ann.  270. 


We  do  not  understand  that  the  opposition 
of  the  hebrs  to  some  of  the  changes  in  the 
account,  which,  if  sustained,  would  increase 
the  amount  coming  to  them,  precludes  them 
from  demanding  payment  from  the  executor 
of  the  amount  shown  by  the  homologated 
account  to  be  in  his  hands,  over  and  above 
every  debt  he  places  on  the  tableau,  provided 
enough  is  retained  by  him  to  cover  opposi- 
tions filed  by  creditors. 

Lastly,  the  judgment  of  homologation  pre- 
cludes demand  in  respect  to  the  fund  the  ac- 
count proposed  to  be  distributed,  not  made 
by  oppositions  when  the  judgment  is  render- 
ed, and  that  judgment,  when  final,  closes  lit- 
igation as  to  the  fund,  and  entitles  the  par- 
ties  i^ced  on  the  tableau  to  the  distribu- 
tion the  account  proposes.  Civ.  Code,  art. 
1065;  Franklin  t.  Syndics  of  Warfield,  2  La. 
127;  West  ▼.  Creditors,  4  La.  Ann.  450;  Ory 
T.  Creditors,  12  La.  121.  It  is  therefcHre  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  be  affirmed,  at  ap- 
pellant's costs. 

'  --.    Ann.   644) 
STATE  ex  rel.  THROWER  v.  JUDGES  OF 

COURT  OF  APPEALS.     (No.  12,859.)i 
(Supreme  Court  of  Louisiana.     June  20,  1898.) 

AppbaI/— Final  Judombnt— Divided  Court— Rb- 
HEARiNO— Calling  in  District  Judob. 

1.  The  decree  of  a  court  of  appeals  does  not 
become  final  by  the  mere  disagreement  of  the 
court  arising  on  the  application  for  a  rehear- 
ing. 

2.  One  of  the  judges  was  of  the  opinion  that 
the  judgment  handed  down  was  erroneous; 
the  other  judge,  that  it  was  not  erroneous. 

3.  Where  two  judges  cannot  concur  for  any 
reason  in  regard  to  their  decree,  the  court  shall 
select  a  district  judge  to  sit  in  the  case,  to  de- 
termine, with  the  other  members  of  the  court, 
after  having  considered  the  merits  of  the  con- 
troversy, whether  the  judgment  should  become 
final,  by  refusing  to  grant  a  rehearing,  or 
whether  it  should  be  reversed,  or  whether  oth- 
er di^sition  should  be  made  of  the  case. 

4.  There  was  no  ground  for  decision  in  the 
matter  involved. 

(Syllabus  by  the  Court.) 

Application  for  writs  of  certi<^ari  and  man- 
damus by  the  state,  on  the  relation  of  Mont- 
gomery Thrower,  against  the  Judges  of  the 
court  of  appeals.  Writ  of  mandamus  issued 
in  the  case  made  peremptory. 

B.  F.  Samuels,  for  relator.  Respondent 
Judges,  pro  ae. 

BRBAUX,  J.  delator  sets  forth  in  his  ap- 
plication that  a  jndgment  was  pronounced  In 
his  favor  by  the  district  court;  that  the  de- 
fendant, on  the  5th  of  May,  1897,  appealed 
from  the  judgment  to  the  court  of  appeals  of 
the  parish  of  Orleans;  that  in  the  latter 
court  a  jndgment  was  rendered  on  the  14th 
of  January,  1898,  afllrming  the  decision  of 
the  district  court;  that  the  defendant  applied 
for  a  rehearing.  It  appears  that  one  of  the 
jndges  was  in  favor  of  granting  a  rehear- 
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ing,  and  the  other  was  opposed  to  granting 
the  petition  for  a  rehearing.  It  results,  he 
(relator)  urges,  from  this  (1.  e.  the  division 
in  views  of  the  Judges  of  the  court  of  ap- 
peals), that  he  is  entitled  to  a  final  Judg- 
ment He  applied  to  the  clerk  of  the  court 
of  appeals  for  a  certified  copy  of  the  Judg- 
ment in  order  to  have  the  judgment  execut- 
ed. This  copy  the  clerk  declined  to  issue.  In 
the  alternative,  he  (relator) .  avers  that  he 
applied  for  the  appointment  of  a  Judge  ad 
hoc  to  have  the  grounds  for  the  rehearing 
considered  and  decided.  This  application  was 
Qot  granted.  In  answer  to  the  rule  nisi, 
which  issued  on  relator's  application,  the 
judges  of  the  court  of  appeals  returned  that 
the  foregoing  statement  is  in  substance  cor- 
rect The  organ  of  the  court  (Judge  Duf our) 
annexed  a  copy  of  his  carefully  prepared 
opinion  in  the  case  in  question,  and  made  it 
part  of  his  return.  The  only  grounds  urged 
on  appeal  by  the  appellant  in  the  case,  we 
are  Informed  by  the  respondent  court,  were 
that  there  was  no  "note  of  evidence''  and  "no 
evidence  of  record"  to  authorize  a  Judgment 
The  court  of  appeals  in  the  first  instance 
found  that  the  suit  was  on  a  note;  that  the 
judgment  contained  the  usual  recital  which 
gave  rise  to  the  presumption  that  the  dis- 
trict court  rendered  a  decision  upon  proper 
evidence.  The  court  of  appeals,  in  its  deci- 
sion handed  down  with  the  concurrence  of 
the  two  Judges,  quoted  at  length  from  Smith 
V.  City  of  New  Orleans,  24  La.  Ann.  20,  and 
cited  Graham  v.  Rice,  23  La*  Ann.  393,  Sim- 
mons V.  Howard,  Id.  504,  and  Oooley  v. 
Broad,  20  La.  Ann.  73.  On  the  application 
for  a  rehearing,  a  difTerence  of  opinion  arose 
with  reference  to  the  legality  of  the  judg- 
ment handed  down.  One  of  the  members  of 
the  court  (Judge  Ogden),  in  pleasant  terms  re- 
garding his  colleague,  the  organ  of  the  court 
with  whom  he  had  at  first  agreed,  recalled 
his  concurrence,  and  stated  that  in  his  Judg- 
ment the  court  had  drifted  into  an  error 
which  should  be  corrected.  In  his  view,  a 
"statement  of  facts"  or  "evidence  of  some 
sort"  was  needful  in  order  to  reverse  a  Judg- 
ment on  appeal.  Our  understanding  of  the 
position  of  our  learned  brother  is  that  cases 
are  tried  over  on  appeal  without  giving 
weight  whatever  to  the  judgment  appealed 
from.  He  cited  Graham  v.  Rice,  23  La.  Ann. 
3d3;  Simmons  v.  Howard,  Id.  504;  Smith  v. 
City  of  New  Orleans,  24  La.  Ann.  20;  and 
Jones  V.  Neville,  9  Rob.  (La.)  478.  The  or- 
gan of  the  court  (Judge  Dufour)  also  wrote 
an  opinion  on  the  application  for  a  rehearing, 
and  cited  a  number  of  decisions  to  sustain 
the  proposition  that  there  is  no  fault  on  the 
part  of  the  appellee  where  the  record  does 
not  contain  tiie  evidence  which  the  trial  Judge 
said  was  heard,  and  that  under  the  law,  it 
is  incumbent  upon  the  appellant  to  have  a 
statement  of  facts  prepared  before  appeal- 
ing; that  in  case  of  its  absence  from  the 
record  of  appeal,  the  court  will  presume  that 
the  judgment  was  rendered  on  sufficient  evi- 


dence. The  hcmorable  judge,  hi  his  retnm, 
in  addition  states  that  the  whole  controversy 
is  before  us,  and  that  it  may  as  well  be  dis- 
posed of,  under  the  authority  conferred  upon 
this  court  by  article  101  of  the  constitution  of 
189a 

The  asserted  finality  vel  non  of  the  Judg- 
ment rendered  by  the  court  of  appeals  on  the 
original  hearing  brings  up  the  vital  ques- 
tion for  our  determination.  We  are  not  of 
the  opinion  that  the  Judgment  was  finaL 
While  it  is  true  that  the  court  had  agreed 
upon  a  judgment,  its  finality  under  the  law 
was  made  to  depend  upon  the  continuing 
agreement  of  the  court  until  a  final  disposi- 
tion of  the  case.  The  court  disagreed  in  re- 
gard to  the  application  for  a  rehearing,  as 
to  whether  it  should  or  should  not  be  grant- 
ed. One  of  the  judges,  we  have  se^i,  was  of 
the  opinion  that  by  the  disagreement  the 
Judgment  became  final;  and  the  other,  that 
the  judgment  should  be  reversed,  for  the  rea- 
son that  the  Judgment  was  erroneous.  The 
judgment  in  our  view,  was  not  a  final  judg- 
ment, under  one  or  the  other  of  the  con- 
stitutions (1879  or  1898).  The  concurrence 
needful  to  the  finality  of  the  Judgment  we 
take  it  relates  as  much  to  the  final  judg- 
ment on  rehearing  as  it  does  to  the  judgment 
after  the  first  hearing  of  the  cause.  The 
right  of  appeal  is  a  favored  right  It  should 
not  be  curtailed.  It  is  only  where  those  who 
seek  the  right  fail  to  comply  with  statutory 
requirement  that  it  is  lost  Here,  there  was 
no  omission  in  the  application  for  a  rehear- 
ing. The  right  to  have  the  grounds  urged 
considered  by  the  court  was  absolute.  Why 
should  that  right  be  brought  to  naught  by 
the.  disagreement  of  the  court?  While  refer- 
ring with  all  the  attention  we  could  com- 
mand to  both  the  article  of  the  constitution 
of  1879  and  the  article  of  the  constitution  of 
1898  on  the  subject  we  did  not  find  a  word, 
phrase,  or  sentence  lessening  the  extent  of 
the  right  to  be  heard  on  appeal  in  case  of 
the  disagreement  of  the  court  On  the  con- 
trary, the  statutory  regulation  is  that  the 
court  shall  consider  the  reasons  adduced  in 
the  petition  for  a  rehearing.  The  one  los- 
ing is  as  much  entitled  to  have  his  reasons 
considered  on  his  application  for  a  rehear- 
ing as  he  is  entitled  to  have  them  considered 
at  any  prior  period  in  the  proceedings.  It 
.naturally  follows,  "when  two  judges  cannot 
concur,  for  any  reason,  the  court  shall  select 
a  district  judge  or  judges  to  sit  in  the  case." 
Const  1898,  art  102.  In  our  view,  the  case 
should  be  reinstated  for  further  proceeding, 
and  a  district  Judge  selected,  as  required  In 
case  of  nonconcurrence;  and  the  question* 
whether  it  is  proper  to  presume  that  the  trial 
judge  had  sufficient  evidence  before  him  to 
justify  his  Judgment,  considered  and  decid* 
ed.  It  follows  that  hi  this  matter  tiie  court 
of  appeals  should  pass  upon  all  questions 
needful  to  a  final  determination  of  the  case. 
With  reference  to  the  controversy  before  ua» 

we  consider  our  task  at  an  end.,  _  ...... 
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We  beg  to  dSffer  from  the  learned  brother 
who  sets  forth  in  his  return  to  the  rule  nisi 
issued  by  this  court  that  we  may  now  as- 
sume Jurisdiction  of  the  merits  of  the  con- 
troversy, and  determine  whether  or  not  the 
judgment  InTolved  was  erroneous,  because  it 
was  not  affirmatively  shown,  by  "a  state- 
ment of  facts"  or  "note  of  evidence  of  any 
sort,"  that  it  was  rendered  on  sufficient  evi- 
dence. It  Is,  we  think,  incumbent  upon  the 
court  seized  with  jurisdiction  to  complete 
the  work  and  write  the  final  judgment  The 
court  of  appeals  has  not  certified  to  this  court 
any  question  or  proposition  of  law  for  deter- 
mination, as  required  by  article  101  of  the 
constitution  of  18d8.  To  resume,  relator 
prayed  to  have  the  judgment  declared  a  final 
judgment  This  we  must  decline  to  grant 
In  the  alternative,  he  prayed  for  the  appoint- 
ment of  a  third  judge.  This  application 
should  be  granted,  under  article  102  of  1898, 
by  the  appointment  of  a  distri<^t  judge  to  sit 
in  the  case.  It  is  therefore  ordered,  adjudg- 
ed, and  decreed  that  the  writ  of  mandamus, 
which  issued  in  this  case,  be  made  peremp- 
tory, a  Judge  selected,  and  the  question  de- 
cided in  accordance  with  the  views  before  ex- 
pressed. The  costs  of  this  certiorari  and 
mandamus  to  be  paid  by  the  party  to  the 
suit,  who  will  be  cast  In  the  final  decision  of 
the  case. 

(60  La.  Ann.  761) 

THOMPSON  V.  LEVY.     (No.  12,841.) 

(Supreme  Court  of  Louisiana.     June  22,  1898.) 

Spbcial   Mortoagb  —  Rights   as   against   Pok- 

CHASER— Personal  Liability  for  Debt. 

1.  Plaintiff  claimed  a  special  mortgage,  prior 
in  date,  on  property  adjudicated  to  defendant. 
He  claimed  also  that  by  the  adjudication,  aod 
the  fact  that  by  operation  of  law  he  (defendant 
and  adjudlcatec)  was  authorized  to  retain  the 
price,  he  thereby  became  personally  indebted 
for  the  amount  of  the  special  mortgage.  Bdd, 
that  the  special  mortgagee,  holding  the  first 
mortgage  on  property,  has  no  cause  of  action 
to  hold  the  purchaser  personally  responsible 
for  the  amount  of  the  first  mortgage. 

2.  The  purchaser,  not  having  assumed  the 
first  mortgage,  is  responsible  as  a  third  pos* 
sessor,  and  the  property  was  transferred  to  him 
cum  onere. 

3.  The  question  was  passed  upon  in  Bacas  v. 
Hernandez,  31  La.  Ann.  86:  Xroendle  v.  De 
Bouchel,  83  La.  Ann.  759.  It  was  decided  in 
these  eases  that  the  special  mortgagee  had  no 
personal  claims.  The  fact  that  a  purchaser, 
who,  for  purposes  of  his  own,  delays  payxnent, 
may  be  held  personally  for  interest  accruing 
from  the  date  of  the  8al^  (as  in  Succession  of 
Triche,  29  La.  Ann.  884)  on  the  special  mort- 
gage, first  in  rank,  is  not  a  ground  upon  which 
it  can  be  held  that  he  is  liable  personally  on 
the  mortgage,  with  interest  to  the  day  of  sale. 

Nicholls,  0.  J.,  dissenting. 
(Syllabus  by  the  Ck)urt.) 

Appeal  from  judicial  district  court,  parish 
of  Caddo;  J.  Henry  Shepherd,  Judge  ad  hoc. 

fiuit  by  Norman  F.  Thompson  against  S. 
Levy,  Jr.  Plaintiff's  suit  was  dismissed, 
and  he  appeals.    AfiSrmed. 

Wise  &  Herndon,  for  appellant    Taliaferro 
Alexander,  for  appellee. 
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BBBAUX,  J.  This  was  a  suit  brought  by 
plaintiff,  a  mortgagee,  for  a  Judgment  against 
the  defendant,  the  adjudlcatee  of  the  proper- 
ty on  which  plaintiff's  conventional  mortgage 
rested.  The  purchaser  at  sheriff's  sale  by 
foreclosure  held  a  mortgage  second  in  rank. 
His  bid  on  the  property  was  for  a  small 
amount  above  the  sum  total  secured  as  to 
its  payment  by  the  first  mortgage.  The  daim 
of  plaintiff  is  that,  by  the  effect  of  the  ad- 
judication, defendant  became  personally  re^ 
sponsible  for  the  debt  Plaintiff  does  not  af- 
firm that  the  defendant  ever,  by  any  act  or 
utterance,  assumed  payment  of  the  first 
mortgage  debt  He  substantially  confined 
the  right  he  claims  as  having  arisen  under 
the  operation  of  the  purchase.  The  defend- 
ant interposed  an  exception  of  no  cause  of  ac- 
tion. The  exception  was  sustained,  and 
plaintiff's  suit  dismissed.    He  appeals. 

The  statement  of  the  facts  discloses  that 
the  only  question  at  issue  is  whether  the  de- 
fendant is  entitled  to  the  position  of  third 
possessor  in  this  litigation.  The  principle 
that  he  is  a  third  possessor  has  been.  In  our 
judgment,  decided  in  a  large  number  of 
cases.  Able  and  energetic  counsel  for  plain- 
tiff, in  substance,  contend  if  the  property  is 
adjudicated  only  subject  to  the  prior  incum- 
brance, without  any  Liability  on  the  part 
of  the  purchaser,  there  would  be  no  reason 
in  precluding  an  adjudication,  unless  the 
highest  bid  is  large  enough  to  pay  the  prior 
incumbrances.  Counsel  further  argue:  If 
the  purchaser,  under  the  circumstances  of 
this  case,  takes  the  property  subject  to  pre- 
existing mortgages,  and  does  not  incur  per- 
sonal liability  for  the  price,  then,  in  case  the 
apparent  prior  mortgages  do  not  really  exist, 
he  would  get  the  property  without  paying  the 
full  amount  of  his  bid.  With  reference  to 
the  second  proposition  advanced  by  plaintiff 
(that,  in  case  the  apparent  prior  mortgage 
does  not  exist  the  purchaser  would  get  prop- 
erty without  paying  the  full  amount  of  his 
bid),  we  think  the  proposition  is  answered  by 
the  statement  that  in  any  and  all  contingen- 
cies the  purchaser  is  bound  for  the  full 
amount  of  his  bid.  Whatever  takes  place 
after  the  sale,  he  remains  bound  for  the 
whole  of  the  purchase  price. 

Recurring  to  the  first  proposition,— the  ex- 
tent of  the  adjudlcatee's  obligation  under  the 
effect  of  the  law:  We  thfaik  it  sufficient  hi 
answer,  to  give  the  definition  of  a  "third  pos- 
sessor": One  who  buys  the  mortgaged  prop- 
erty without  assuming  to  pay  the  mortgage. 
If  one  buys  real  estate  by  notarial  or  other 
act  and  does  not  asume  the  payment  of 
the  first  mortgage,  he  is  bound  only  as  a  third 
possessor.  He  must  either  give  up  the  prop- 
erty, or  pay  the  amount  for  which  it  was 
mortgaged.  He  is  limited  to  one  or  the  other 
alternative.  This  is  the  full  extent  of  his 
responsibility  as  a  purchaser.  In  view  of  the 
law's  silence  upon  the  subject  we  think  it 
not  permissible  to  difference  the  case  of  one 
Who  buys  property  at  sheriff's  sale  in  fore- 
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closure  proceeding  from  tbe  case  of  one  who 
buys  by  a  conventional  sale.  The  purchas- 
er, beyond  question,  is  entitled  to  retain  the 
amount  out  of  the  price  for  which  the  prop- 
erty was  adjudicated.  But  he  retains  it  as 
a  third  possessor,  not  as  one  who  has  as- 
sumed the  payment  of  the  debt  The  amount 
retained,  as  we  take  it,  is  not  an  amount 
which  the  purchaser  assumed  to  pay.  The 
mortgagee,  with  special  mortgage.  Is  not  re- 
ferred to  the  amount  realized  as  being  in  the 
hands  of  the  purchaser.  His  claim  is  se- 
cured by  special  mortgage,  and  not  by  any 
personal  obligation  of  the  purchaser.  The 
language  used  in  the  Code  of  Practice,  in  so 
far  as  relates  to  the  mortgage,  does  not  sug- 
gest any  responsibility,  further  than  before 
stated.  We  are  not  at  liberty  to  supply  the 
hiatus,  if  hiatus  it  is.  We  do  not  think  it 
is.  The  articles  of  the  Code  of  Practice,  as 
we  read  them,  look  to  the  payment  of  the 
special  mortgage  prior  in  rank  to  the  seizing 
creditor.  If  it  be  not  paid,  it  is  subject  to 
sale.  The  question  is  not  one  of  first  im- 
pression. In  a  well-considered  case  this 
court  held  that  the  purchaser  at  sheriff's 
sale  is  a  third  person,  and  cited  article  709, 
Code  Prac.,  in  connection  with  article  68  et 
seq..  Code  Prac,  as  applying,  and  that  the 
proper  action  was  against  the  purchaser  of 
the  property  seized,  as  a  third  purchaser  of 
mortgaged  property.  Troendle  v.  De  Bouchel, 
33  La.  Ann.  759.  If  the  purchaser  refuses 
to  pay  the  price,  the  mortgagee  has  immedi- 
ate recourse  against  the  purchaser,  against 
whom,  as  a  third  person,  the  hypothecary  ac- 
tion lies.  Bacas  t.  Hernandez,  31  La.  Ann. 
86:    Duncan  v.  Elam.  1  Bob.  (La.)  135. 

The  learned  member  of  the  bar.  before 
whom  the  case  before  us  for  decision  was 
tried  as  judge  ad  hoc,  with  more  than  usual 
industry  gave  clear  and  elegantly  written 
reasons  for  his  judgment.  He,  in  addition, 
quoted  from  WlUard's  Equity  Jurisprudence 
a  quotation  we  Insert  here,  as  applying:  '*A 
purchaser  who  takes  a  conveyance  of  land^ 
without  agreeing  to  pay  such  mortgage,  only 
takes  the  land  subject  to  the  charge;  and, 
if  he  neglects  to  pay  off  the  charge,  he  wiU 
lose  his  land  by  the  foreclosure  and  sale,  or 
will  only  be  permitted  to  take  the  surplus.  If 
any,  after  paying  the  mortgage  debt  and  the 
expense  of  foreclosure.  But  the  mortgagee 
cannot  have  any  personal  claim  against  him 
for  the  deficiency  unless  he  has  made  an 
agreement  to  pay  the  mortgage  debt,  either 
with  the  mortgagee  himself,  or  with  some  one 
who  is  legally  or  equitably  bound  to  pay  such 
debt  to  the  mortgagee."  Will.  Bq.  Jur.  (Pot- 
ter's Ed.)  c.  8,  p.  451.  Plaintiff's  counsel,  in 
support  of  plaintiff's  position  (quoting  from 
Perry  v.  Holloway,  10  Bob.  [La.]  107,  holding, 
if  a  special  mortgage,  certified  to  exist  on 
the  property,  had  been  extinguished,  the  al- 
leged debtor  might  recover  of  the  purchaser 
the  amount  thus  erroneously  certified),  with 
force  propounds  the  question,  '*How  could 
recovery  be  made  of  the  purchaser  if  his  only 


liability  as  purcdiaser  was  that  he  took  tiie 
property  subject  to  the  mortgage?**  We  will- 
ingly agree  with  the  following,  quoted  from 
the  last-cited  decision,  supra:  ''Equity  pro- 
hibits the  purchaser,  who  has  not  paid  the 
price,  from  taking  the  property.  He  must 
pay  the  whole  price  to  some  one  before  the 
property  is  completely  his."  But  in  the  last- 
cited  case  the  sale  was  decreed  null,  and  in 
consequence  the  original  owner  remained  the 
owner,  and  it  was  not  adjudged  that  the  pur- 
chaser of  a  title  annulled  was  responsible 
personally  for  the  amount  of  the  mortgagei. 
As  we  interpret  the  principle  applying,  bad 
the  adjudicatee  become  the  owner,  under  a 
valid  title,  the  certificate  of  mortgage  of  his 
indebtedness  being  in  part  false,  the  proper- 
ty would  have  been  ii^cumbered  in  favor  of 
the  original  owner  for  the  amount,  and  not 
the  purchaser  personally.  The  purchaser  is 
not  bound  for  any  amount  over  and  above 
his  bid.  We  take  it  that  this  conclusion  is 
an  answer  to  the  question  propounded.  There 
is  perhaps  an  expression,  hastily  written,  in 
the  case  of  Succession  of  Triche,  29  La.  Ann. 
384,  to  which  our  attention  is  invited  by 
plaintiff's  counsel,  that  the  amount  due  on 
a  prior  special  mortgage,  the  court  holds, 
was  assumed,  as  to  its  payment,  by  the  pur- 
chaser. We  think  we  may  fairly  infer  that 
the  purchaser  would  not  have  been  held 
bound  in  a  direct  action  against  him  for  the 
price,  but  that  it  would  have  been  held  that 
the  property  was  in  his  possession  cum  onere. 
had  the  direct  issue  arisen.  In  the  last-cited 
case  (Succession  of  Triche,  29  La.  Ann.  384) 
there  was  a  question  of  interest  involved. 
The  purchaser,  it  was  held,  became  person* 
ally  bound  for  the  interest.  He  had,  for  his 
own  benefit,  delayed  payment  of  the  mort- 
gage. It  was,  in  our  judgment,  but  just  for 
him  to  pay  for  the  use  of  the  amount  secured 
by  mortgage.  This  was,  in  view  of  his  de- 
lays in  payment,  made  his  special  personal 
obligation  to  pay.  "Otherwise,**  said  the 
court,  "it  would  be  to  the  advantai^  of  tne 
purchaser  to  delay  the  payment  of  the  por- 
tion of  the  price  left  in  his  hands  as  long  as 
possible,  and  the  debtor  would  be  deprived  of 
his  property,  whilst  interest  would  be  con- 
stantly accumulating."  Yeatman'v.  Erwln, 
14  La.  Ann.  149.  We  think  in  that  case  there 
was  a  different  question  from  the  one  here 
involved.  Before  us  there  is  no  issue  re- 
garding interest  growing  out  of  delays  for 
the  benefit  of  the  purchaser.  But,  taking  up 
again  the  merits  of  the  question,  all  will  ad- 
mit that  no  purchaser  is  bound  for  the  mort- 
gage on  the  property  he  buys,  unless  he  as- 
sumes the  payment  The  purchaser  has  not 
assumed  the  payment,  nor  does  the  law  con- 
tain the  declaration  that  he  shall  be  consid- 
ered as  one  who  has  assumed  payment,  of 
the  prior  mortgage.  Again,  it  is  settled  that 
a  purchaser  takes  the  place  of  the  seised 
debtor.  He,  as  relates  to  the  property,  stands 
in  his  stead.  His  responsibilities  are  not 
greater.     Yet,  under  plaintifl*^g31|^c^|J|^e 
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setoed  debior  to  a  thitd  pomoBflor,  the  par> 
chftser  by  the  mere  operation  of  law  wonld 
not  be  a  third  possessor,  as  relates  to  the 
mortgage^  but  the  debtor  for  its  amounts 
Again,  if  the  purchaser,  under  that  theory, 
to  made  to  assume  the  debt  he  becomes  per- 
sonally the  debtor,  and  Is  not  entitled  to  the 
same  subrogation  arising  from  payment  that 
a  third  possessor  would  have;  and,  finally, 
why  should  the  purchaser  be  placed  In  the 
attitude  of  haTlng  to  settle  or  fix  amount 
due  on  a  mortgage,  when  that  to  an  act  which 
the  debtor  himself  should  see  to?  For  the 
reason  that  the  law  and  tiie  eyidence  are  In 
favor  of  the  defendant,  we  have  concluded  to 
affirm  the  Judgment  in  thto  case.  It  to  af- 
firmed. 

NICHOLLS,  a  J.t  dissenting. 
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MULQUEENEY  et  al.   v.   SHAW  et  aL 

^SCaEWMBN'S  BEXBV.  ASS'N  et 

al.,  Intenreners).    (No,  •  12,027.)  ^ 

(Supreme  Oourt  of  LouiBiana.    April  1S»1S88.) 

CoBPOBATiQNs— Stock  SuBseaiPTioir— Bb- 

OSITJSIIS. 

1.  A  stock  subscription,  by  whldb  the  corpora- 
tion, in  the  full  exercise  of  its  functions,  was 
organized,  cannot  be  repudiated  by  some  of  the 
shareholders,  and  the  corporation  thrown  into 
the  hands  of  a  receiyer,  merely  and  only  on  the 
0ound  taken  by  the  dissatisfied  shareholders 
that  the  subscription  was  illegal,  the  subscrip- 
tion having  been  approved  by  all  of  them,  and 
the  full  amount  of  which  the  corporation  re- 
tains. 

2w  The  appointment  of  a  receiver  for  a  cor- 
poration will  not  be  made,  with  no  allegations 
of  mismanagement,  improper  application  of 
funds,  or  other  acts  of  corporate  maladminis- 
tration, and  only  on  the  general  allegation  of 
the  i^areholders  seeking  the  appointment  that 
they  apprehend  exposure  in  the  future,  if  the 
corporation  is  not  Wound  up,  to  liabilities  not 
contemplated  when  they  become  sharehold- 
ers.    High,  Rec  H  11. 17,  24,  288,  293. 

(Syllabus  by  the  Gourt.) 

Appeal  fronr  dTil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  by  Patrick  W.  Mulqueeney  and  others 
against  James  Shaw  and  others.  The  Screw- 
men's  BeneTcrient  Association  and  others  in- 
terrened.  From  a  decree  in  favor  of  de- 
fendants, plaintiffs  appeal.    Affirmed. 

(TarroU  A  Carroll  and  Armand  E.  Black* 
mar,  for  phiintiffs.  Chretien  &  Snthon,  for 
Excelsior  Co-op.  Ass'n,  Limited,  James  Shaw, 
and  others.  Frank  Zengel,  for  Screwmen's 
Beney.  Ass'n.  Joel  B.  Prowell,  for  Mrs.  Mar- 
garet Dieck,  widow  of  James  Palmer,  and 
Mrs.  Elizabeth  Regan,  widow  of  James  Duf- 
fy. 

MILLER,  J.  The  plaintiffs  appeal  from 
the  Judgment  against  them  on  their  rule  to 
appoint  a  receiver  for  the  Excelsior  Co-opera- 
tire  Association,  and  for  an  hijunctlon  to 

i  Rehearing  denied  June  28^  189a, 


restrain  any  further  action  of  the  officers  iit 
the  associatioh.    For  many  years  the  Screw- 
men's  Benevolent  Association  has  existed  In 
this  city,  having  been  incorporated  In  1871 
under  the  general  law  for  the  organization 
of  charitable  corporations  (Rev.  St  I  677  et 
seq.)    In  1896  the  Screwmen's  Association 
conceired  tt  to  be  to  their  interest  to  pro- 
mote the  formation  of  a  body  corporate;  and 
21  parties,  all  members  of  the  Screwmen'a 
Association,    signed    the   act   incorporating 
them  as  the  Excelsior  Co-operatlTe  Associa- 
tion, with  an  authorized  capital  of  $10,000, 
divided  into  shares  of  $10  each,^the  corpora- 
tipn  to  commence  business  when  $5,000  of 
the  capital  was  subscribed.    The  object  of 
the  new  corporation  was  the  execution  of 
contracts  for  the  loading  and  unloading  of 
ships  in  this  i>ort,  and  we  gather  from  ih*$ 
testimony  it  was  contemplated  the  work  se . 
cured  by  the  contracts  of  the  Excelsior  was 
to  be  performed  by  the  members  of  the 
Screwmen's  Association.     We  find  In  the 
record  a  paper,  signed  by  the  president  of 
the  Screwmen's  Benevolent  Association,  ex- 
pressing its  subscription  to  550  shares  of  the 
stock  of  the  Excelsior.    There  are  also  en- 
tries in  the  books  of  that  association  stating 
its  ownership  of  $10,000  of  the  Xixcelsior, 
and  ft  is  put  beyond  all  controversy  that  the 
$10,000  was  furnished  with  which  the  Ex- 
celsior  has  conducted  its  business;   and  it  is 
in  evidence  that  the  dividends  on  the  sub- 
scription have  been  paid,  and  employment 
afforded  by  means  of  the  Excelsior  to  the 
screwmen,  as  contemplated  when  the  sub- 
scription was  made.    It  further  appears  that 
when  this  suit  was  brought  the  Excelsior 
had  on  hand  $11,000  or  $12,000,  owed  no 
debts  save  its  stock  liability  to  the  Screw- 
men's Association,  and  contemplated  the  con- 
tinuance of  its  business.    In  this  condition 
the  present  suit  was  brought  by  some  of  the 
parties  who  became  subscribers  to  that  num- 
bers of  shares  of  the  Excelsior,  praying  that 
its  affairs  be  put  in  the  hands  of  a  receiver, 
that  the  association  be  decreed  not  a  corpora- 
tion, and  that  its  assets  be  divided.    The 
grounds  of  the  petition  are  that  the  sub- 
scriptions to  the<  capital  stock  were  not  ob- 
tained, required  as  a  condition  precedent  for 
going  into  the  business  of  the  corporation; 
that  hence  the  association  has  no  corporate 
capacity;  that  the  petitioners  only  became 
aware  recently  of  the  illegality  of  the  sub> 
■criptlons,  and  of  the  fact  the  association 
had  no  corporate  existence.    The  petitiiMi 
further  avers  that  the  president  named  in 
the  charter  Is  unfit,  and  that  the  grave  mis- 
apprehensicHi  of  law  and  fact  under  which 
It   is    alleged    the   association    commenced 
business,  and  the  responsibilities  of  the  peti- 
tioners (different,  it  is  charged,  from  those 
claimed  and  intended),  lead  to  the  fears  of 
petitioners  of  embarrassment  and  trouble  in 
the  future;  and  they  assert  their  right  to  a 
division  of  the  assets  of  the  association,  and 
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to  the  Injunction  and  the  appointment  of  the 
receiver.  The  exception  and  answer  nega- 
tlTe  the  allegations  In  the  petition;  aver  that 
the  business  of  the  association  is  prosperous, 
and|  after  paying  dividends,  It  has  on  hand  a 
cash  surplus,  besides  Implements.  The  suit 
is  charged  to  have  been  brought  in  bad  faith, 
from  selfish  motives,  arising  from  the  fail- 
ure of  one  of  the  plaintiffs  to  secure  his  re- 
election as  secretary;  and  the  respondents 
deny  there  is  any  occasion  for  the  injunction, 
receiver,  or  other  relief  sought  by  the  peti- 
tion. There  is  an  intervention  by  the  Screw- 
men's  Benevolent  Association,  averring  its 
ownership  of  550  shares  of  the  stock  of  the 
Excelsior  Company,  and  the  solvency  and 
prosperous  business  of  that  company,  that 
the  plaintiffs  participated  in  the  organiza- 
tion and  aJi  other  acts  of  the  Excelsior  Com- 
pany, and  are  estopped  from  seeking,  and 
have  no  interest  to  demand,  the  relief  claim- 
ed In  the  jpetition;  and  defendants  deny 
there  is  any  cause  for  the  hij  unction  or  ap- 
pointment of  the  receiver.  On  the  rule  to 
appoint  the  receiver  and  for  the  injunction, 
the  organization  of  the  £:xcelslor  Association, 
the  subscriptions  to  its  stock,  the  modes  and 
results  of  its  business,  and  its  financial  con- 
dition (owing  no  debts,  with  no  creditor  but 
the  Screwmen,  and  with  cash  on  hand  in 
excess  of  that  debt)  were  developed  in  the 
copious  testimony  we  find  in  the  record,  and 
resulted  in  the  Judgment  from  which  plain- 
tiffs appeal;  denying  the  relief  prayed  by 
them,  and  afllrmlng  the  legality  of  the  de- 
fendants' charter. 

During  the  trial  the  plaintiffs  excepted  to 
the  ruling  of  the  court  against  questions 
propounded  by  plaintiffs  to  show  that  the 
president  of  the  Excelsior  Association  was 
of  drinking  habits.  It  is  claimed  the  testi- 
mony should  have  been  received,  under  the 
allegation  in  the  petition  that  the  president 
was  unfit  by  reason  of  his  health  and  habits. 
We  do  not  think  that  on  this  general  allega- 
tion the  court  could  make  any  decree,  and,  if 
there  were  acts  of  misconduct  or  misman- 
agement on  his  part,  there  should  have  been 
the  specification  of  the  acts.  On  these  appli- 
cations for  receivers  "the  facts  relied  on  for 
the  relief  should  be  distinctiy  and  specifical- 
ly set  forth";  and,  again,  "while  fraudulent 
conduct  or  danger  to  the  property  is  fre- 
quentiy  the  foundation  for  a  receivership,  it 
will  not  do  to  allege  such  fraud  or  informa- 
tion generally,  and  a  bill  containing  only 
vague  and  general  allegations  presents  no 
case  for  the  appointment  of  a  receiver.** 
High,  Rec.  S  17.  The  discussion  of  the  other 
bills,  to  the  exclusion  of  questions  touching 
the  authority  of  the  president  of  the  Screw- 
men's  Benevolent  Association  to  make  the 
subscription,  is.  In  our  view,  useless.  The 
books  of  that  association;  the  testimony 
that  the  subscription  was  discussed  at  the 
corporate  meetings;  and  the  incontestable 
fact  that  the  amount  subscribed  was  fur- 
nished, used,  and  recognized  by  the  Excel- 


sior, by  entries  on  their  books  and  dfyldends 
received  by  the  Screwmen's  Association,— 
remove  the  fact  of  the  subscription,  and  the 
authority  by  which  it  was  made,  whatever 
its  effect,  beyond  the  domain  of  controversy. 

On  the  theory  that  the  Excelsior  Association 
is  not  a  corporation,  plaintiffs  would  be  deem- 
ed simply  owners  in  common  of  assets.  On 
this  view,  the  usual  remedies  afforded  by  our 
Code  for  the  division  of  property  thus  held 
must  be  deemed  ample,  without  resort  to  the 
recelvershlp,>-not  granted,  even  in  chancery, 
as  between  tenants  In  conunon  of  personal 
property,  except,  at  least,  In  special  cases. 
High,  Bee.  I  20. 

The  main  ground  of  plaintiffs'  suit  is  that 
the  Excelsior  has  no  corporate  existence,  be- 
cause of  the  alleged  invalidity  of  the  sub- 
scription to  its  stock  by. the  Screwmen's  As- 
sociation; and  in  this  connection  we  are  re- 
ferred to  the  general  rule  that  one  corpora-, 
tion  cannot  subscribe  to  the  stock  of  another. 
The  Screwmen's  Association,  (H^anized  to 
assist  its  members,  to  that  end  was  accus- 
tomed to  rely  on  the  Investment  of  its  sur- 
plus funds.  The  real  purpose  of  the  sub- 
scription was,  by  means  of  the  capital  there- 
by furnished  the  Excelsior,  to  secure  dlvi- 
dends>  and  (the  no  less  Important  object) 
obtain  employment  for  the  Screwmen  in  exe- 
cuting the  contracts  of  the  Excelsior  Associa- 
tion. Our  attention  has  been  called  to  the 
decision  of  our  predecessors  that  a  number 
of  corporations  cannot  unite  to  form  anoth- 
er. Factors'  &  Traders'  Ins.  Co.  v.  New  Har^ 
bor  Protection  Co.,  37  La.  Ann.  233.  There  is 
no  uniting  in  this  case  of  two  corporations. 
It  admits  of  serious  question  whether  a  sub- 
scription by  an  organization  of  laborers  to  the 
stock  of  another  corporation,  created  to  se- 
cure contracts  affording  employment  to  la- 
borers, and  when  the  object  of  the  subscrip- 
tion is  to  secure  that  employment  for  the 
laborers,  members  of  the  subscription  corpora- 
tion, can  be  deemed  ultra  vires  on  its  part 
There  are  cases  in  which  the  subscription  by 
one  to  the  stock  of  another  corporation  is  up- 
held when  the  subscription  contributes  to  the 
object  for  which  the  subscribing  corporation 
is  organized.  Cook  on  Shareholders  (section 
64)  announces  the  general  rule  with  its  quali- 
fication. But,  irrespective  of  the  question  of 
the  principle  supposed  to  forbid  this  subscrip- 
tion, have  these  plaintiffs  any  basis  to  force 
a  receivership  and  the  winding  up  of  the 
Excelsior  upon  the  other  shareholders,  and 
on  the.  Screwmen's  Association,  with  its 
large  interest  in  the  controversy  before  us. 
reslstiug  the  plaintiffs'  demands?  We  find 
the  subscription  has  resulted,  advantageous- 
ly, in  dividends  for  the  Screwmen's  Associa- 
tion and  employment  for  Its  members.  We 
perceive  no  mismanagement  or  losses  of  Its 
funds  proved  or  even  charged.  The  Excel- 
sior Association  has  in  its  treasury,  after  pay- 
ing the  dividends  to  the  Screwmen,  funds 
more  than  adequate  to  pay  the  entire  amount 
the  Screwmen's  Association  furnished.  No 
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complaint  In  respect  to  the  subscription  and 
the  corporate  capacity  of  the  Excelsior  is 
made  by  any  one  save  plaintiffs;  and  the 
election  of  its  officers,  resulthig  in  the  dis- 
placement of  one  of  the  plaintiffs,  quickly  fol- 
lowed by  the  present  suit,  is  not  without  in- 
fluence in  appreciating  the  basis  on  which 
the  plaintiffs  call  for  the  winding  up  of  the 
corporation.  Two  of  the  plaintiffs  have  been 
officers  of  the  corporation.  All  of  them  par- 
ticipated in  its  formation.  All  knew  and  ap- 
proved of  the  subscription,  and,  according  to 
the  testimony,  have  shared  in  the  benefits 
derived  from  the  Bxcelsior  as  a  source  of 
dividends  and  of  employment  for  the  screw- 
men.  While  defects  of  a  radical  character 
in  organizing  corporations  may  be  deemed 
incapable  of  ratification,  we  do  not  think  a 
subscription  like  that  under  consideration, 
and  the  corporate  capacity  resting  in  part  on 
that  subscription,  can  be  repudiated  by  par- 
ties concurring  in  obtaining  the  subscription, 
and  who  for  a  length  of  time  have  recognized 
and  affirmed  the  corporation  they  now  at- 
tack, and  attack  with  a  view  to  a  receiver- 
ship, sought  by  one  of  the  plaintiffs,  of  funds 
applicable  to  satisfy  the  claim,  if  urged,  of 
the  Screwmen's  Association,  desiring  no  re- 
ceivership, and  resisting  plaintiffs'  demand. 
The  intervention  of  that  association,  we 
think,  increases  the  force  of  the  estoppel 
urged  against  plaintiffs  by  the  other  share- 
holders. The  $10,000  was  obtained  on  the 
pledge  of  the  corporate  capacity  of  the  Bx- 
celsior  Company,  and  plaintiffs  concurred  in 
that  pledge.  We  do  not  think  plaintiffs  are 
entitled  to  reverse  their  position,  to  the  preju- 
dice of  the  Screwmen's  Association,  by  sub- 
jecting funds  applicable  to  their  claim  to  the 
expense  of  a  receiver,  with  no  function,  if 
appointed,  but  to  turn  over  to  the  receiver 
funds  they  are  content  and  desirous  shall  re- 
main in  the  present  custody.  In  our  opin- 
ion, both  with  respect  to  the  other  sharehold- 
ers and  the  Screwmen's  Association,  the 
plaintiffs  are  estopped  from  asserting  the 
pretensions  advanced  in  this  suit 

In  another  aspect  the  plaintiffs'  suit  for  a 
receivership  and  injunction  cannot  be  main- 
tained. They  exhibit  no  wrong.  In  this 
connection  it  is  impressive  that  they  have 
not  paid  any  part  of  their  stock  subscription. 
They  allege  they  apprehend  trouble  in  the  fu- 
ture from  engagements  that  may  be  formed 
in  the  future  by  the  Excelsior  Company,  for 
which  the  plaintiffs  may  be  held.  The  mere 
possibility  of  future  injuries  to  the  plaintiffs 
seeking  a  receiver  is  not  deemed  sufficient  to 
appoint  a  receiver.  With  no  allegations  of 
mismanagement,  misapplication,  or  waste  of 
the  funds  in  respect  to  which  the  receiver- 
ship is  claimed,  we  understand  no  appoint- 
ment of  receiver,  in  this  class  of  cases,  is 
made  by  the  equity  courts.  High,  Rec.  §|  11, 
14,  17,  288,  293. 

The  whole  case  made  by  the  petition  was 
developed  on  the  trial  of  the  rule  to  appoint 
the  receiver.    That  and  the  injunction  con- 


stituted the  relief  sought  The  issue  pre- 
sented on  the  rule  and  the  petition  was  the 
alleged  right  to  have  the  corporation  or  as- 
sociation wound  up,  because  o^  the  invalidity 
of  the  subscription,  and  the  resulting  al- 
leged want  of  corporate  capacity.  We  find 
no  reason  for  requiring  another  trial,  when 
the  judgment  on  the  rule  disposes  of  the  con- 
troversy, and  leaves  no  issue  to  be  deter- 
mined. It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  of  the  low- 
er court  be  affirmed,  with  costs. 


(BO    La.    Ann.    770) 
UNION  NAT.  BANK  OF  NEW  ORLEANS  v. 

FORSYTHE  et  al.     (No.  12,799.) 
(Supreme  Court  of  Louisiana.     May  30,  1898.) 

Plbdobb—Ekforoembnt—Salb— Notice— Injunc- 
tion—Attornkt*8  Fbb— Banks— Insolvency. 

1.  The  contract  of  pledge  was  made  to  cover 
the  fee  of  attorney  for  professional  services 
rendered  by  pledgees*  attorney  in  court,  and 
for  his  services  rendered  out  of  court,  in  all 
matters  appertaining  to  the  securities  pledged. 
The  debtor,  after  it  hnd  failed  to  meet  and  pay 
its  indebtedness  at  maturity  of  its  obligation, 
was  indebted  for  the  fee  of  the  creditors'  at- 
torney on  the  amount  realized  and  credited  on 
the  pledgees'  claim  from  the  sales  of  the 
pledged  property. 

2.  The  effect  of  plaintiff's  default  in  its  paj* 
ment  was  suspended  during  the  delays  grant- 
ed by  defendants  to  plaintiff  after  default.  No 
fee  is  due  on  collections  made  during  that  time. 
Sale  being  a  condition  precedent  to  the  fee,  no 
amount  is  due  as  a  fee  on  the  collections  made 
on  the  securities  without  sales. 

3.  The  rule,  as  above  indicated,  applies  to 
the  commission  claimed  to  pay  the  creditors' 
special  agent. 

4.  The  bank,  by  the  fact  that  it  closed  its 
doors  and  suspended  payment,  did  not  cause  to 
mature  all  its  unmatured  obligations.  It  was 
not  a  case  of  judicially  fixed  insolvency.  In 
consequence,  no  fee  and  commission  are  due  on 
the  assumption  that  the  debt  had  become  ma- 
tured by  the  debtor's  insolvency. 

5.  The  special  agent  of  defendants,  under 
the  contract,  was  not  the  special  agent  of  the 
plaintiff  as  well.  He  owed  a  duty  to  his  prin- 
cipals, the  defendants.  If  there  was  any  obli- 
gation to  report  and  give  notice  of  sales  to  the 
plaintiff  debtor,  it  was  due  by  the  pledgees, 
and  not  by  the  agent.  The  pledgees*  obliga- 
tions are  in  some  respects  those  of  agents.  But 
the  pledgees,  in  view  of  the  facts,  did  not  lose 
the  right  to  fee  and  commission  because  no  no- 
tice was  given  by  thorn  to  the  pledgor  of  sales 
intended  or  of  sales  made.  They  are  protect- 
ed by  the  terms  of  the  contract  of  pledge. 

6.  The  bank  did  not  give  them  such  evidence 
of  preparation  to  resume  business  as  required 
them  to  suspend  sales  of  bonds. 

7.  The  sale  of  the  bonds  on  a  depreciated 
market  was  permissible,  under  the  terms  of  a 
contract,  plaintiff  chose  to  sign,  and  offers  no 
ground  for  a  set-off  a^inst  defendants'  claims. 

8.  Plaintiff,  having  m  part  succeeded  in  sus- 
taining its  injunction,  is  not  bound  for  any 
fee  of  defendants'  attorneys  for  services  in 
dissolving  the  injunction. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Bightor,  Judge. 

Action  by  the  Union  National  Bank  of  New 
Orleans  against  H.  D.  Forsythe  and  others. 
From  a  Judgment  rendered,  plaintiff  appeals. 
Modified.  ^,g.^,^^^  ^y  VaUU^LC 
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ThomaB  J.  Semmes  and  Saunders  &  Miller, 
for  appellant    Henry  Denis,  for  appellees. 

BRBAUX,  J.  Plaintiff  brought  this  suit  to 
sequester  and  recover  possession  of  securi- 
ties pledged  by  it  to  the  defendants.  Plain- 
tiff- in  the  same  suit  obtained  a  writ  of  in- 
junction to  prohibit  the  defendants  from  dis- 
posing of  its  securities.  The  credit  needed  by 
the  plaintiff  bank  in  England  was  obtained 
by  depositing  these  securities  with  Baring 
Bros.  Sc  Co.,  Limited,  the  defendants,  by 
whom  the  desired  loans  were  made  to  plain- 
tiff. The  values  thus  deposited  as  securities 
consisted  of  local  bonds  and  bills  receivable. 
A  disagreement  of  some  moment  arose  be- 
tween plaintiff  and  defendants  growing  out 
of  plaintiff's  unwillingness  to  let  defendants 
sell  any  of  the  remaining  securities  at  the 
time  In  defendants'  possession.  The  plain- 
tiff bank  had  suspended  payment  on  the  9th 
day  of  September,  1896,  and  the  comptroller 
of  the  currency  had  appointed  one  of  the  bank 
examiners  to  take  charge  of  its  affairs.  With 
the  view,  chiefly,  of  saving  these  securities 
from  a  sale  on  an  unduly  low  market,  the 
bank,  after  a  reorganization,  reopened  Its 
doors,  and  resumed  business,  on  the  7th  day 
of  December,  1896.  The  act  of  pledge  under 
which  the  defendants  held  these  securities, 
as  pledgees,  was  similar  to  prior  acts  of 
pledge  executed  at  different  times  preceding 
the  last  act  of  pledge,  which  is  now  before 
us  for  interpretation.  In  this  last  act  of 
pledge  it  is  stated  that  it  provided  a  credit 
of  £60,000  sterling,  to  be  drawn  for  by  plain- 
tiff, from  time  to  time,  prior  to  the  11th  day 
of  August,  1897.  The  securities  were  depos- 
ited at  the  time  with  the  representative  of 
the  defendants  in  New  Orleans.  It  was  stip- 
ulated by  the  terms  of  the  pledge  that,  "in 
case  of  default  in  the  payment  of  the  amount 
due  or  to  become  due,"  the  local  representa- 
tive of  defendants  would  have  authority  af 
his  discretion,  without  any  previous  demand 
of  payment,  with  or  without  notice  to  the 
bank,  to  sell  the  pledged  property  at  public 
or  private  sale,  for  Its  market  value,  and  ap- 
ply the  proceeds  of  the  sale  to  the  payment 
of  the  amount  due,  including  commissions  of 
2^  per  cent,  on  the  ''amount  realized  by  the 
sale  or  from  this  pledge,  to  be  paid  to  the 
Raid  agents  of  the  payees,  and  also  attorney's 
fees,  in  case  of  legal  action  or  proceedings, 
or  professional  services  in  or  out  of  court, 
at  the  rate  of  five  per  cent.  (5  per  cent.)  on 
the  amount  realized  by  said  sale  or  by  the 
pledge,  and  all  costs  and  charges  attending 
said  sale." 

The  amount  was  Increased  altogether  to 
£100,000.  First,  it  was  Increased  by  an 
amount  of  £20,000,  identified  as  the  supple- 
mental credit,  renewable  every  four  months. 
Both  the  £60,000  and  the  £20,000  were  secur- 
ed by  the  same  act  of  pledge.  On  the  17th 
of  August  the  bank  applied  for  an  additional 
credit  of  £40,000.  The  defendants  refused  to 
grant  another  credit  exceeding  £20,000.    In 


answer  the  bank  accepted  the  offered  loan 
of  the  £20,000,  and  informed  the  defendants 
that  it  had  deposited  with  its  agent  here 
$150,000  of  its  bills  receivable  against  the 
£20,000  allowed  it  The  bank  contended  that 
the  collateral  held  over  under  the  terms  of 
the  previous  pledge  consisted  entirely  of 
state  and  city  bonds,  and  were  held  against 
a  credit  of  £20,000,  and  that,  in  consequence, 
these  state  and  city  bonds  did  not  fall  within 
the  grasp  of  the  pledge  requiring  the  pay- 
ment of  "commission  and  a  fee."  This  loan 
Hs  subject  to  the  additloi^  agreement  ap- 
pended to  the  act  of  pledge,  and  dated  a 
few  days  after  this  correspondence  between 
plaintiff  and  defendants.  This  agreement  re- 
lated to  £40,000,  and  covered  all  the  loans 
not  included  in  the  body  of  the  pledge.  This 
addendum  to  the  contract  of  pledge  recites 
that  the  loan  was  made  ''on  precisely  the 
same  terms  and  conditions  as  stipulated  in 
the  written  agreement,  and  is  to  be  covered 
and  secured  by  the  same  act  of  pledge  con- 
tained in  the  agreement,  and  securities  to  be 
furnished  in  proportion."  A  few  weeks  aft- 
er the  renewal  of  the  contract  of  pledge  the 
bank  closed  Its  doors  and  suspended  busi- 
ness. It  was  discovered  that  a  large  amount 
of  its  capital  had  been  abstracted.  Natural- 
ly enough  the  defendant  creditors  were  made 
exceedingly  uneasy  about  their  claims.  There 
had,  to  that  time,  existed  between  plaintiff 
and  defendants  the  confidence  and  good  will 
which  usually  exists  after  years  between 
large  Institutions  dealing  one  with  the  other. 
Unexpectedly,  the  good  relations  were 
brought  to  a  sudden  stop  by  the  disorder  In 
plaintiflT's  business.  The  agent  of  the  de- 
fendants in  New  York,  their  agent  here,  and 
their  lawyer  were  given  directions  to  put 
forth  their  energies  to  the  end  of  protecting 
defendants'  rights.  They,  in  their  respective 
capacities,  rendered  valuable  service.  Need- 
ful inquiry  was  made,  interviews  held,  books 
were  examined,  and  the  value  of  the  securi- 
ties held  by  defendants  investigated.  Ttie 
attorney  at  law  was,  during  the  plaintiff's 
suspension,  frequently  called  upon  for  ad- 
vice. The  question,  which  arose  involved 
large  amounts,  and  consequently  great  re- 
sponsibility. The  agent  here,  under  defend- 
ants' interpretation  of  the  contract  of  pledge, 
sold  bonds  pledged  to  the  amount  of  $39,- 
265,  prior  to  maturity  of  plaintiflf's  indebted- 
ness, but  after  the  suspension  of  the  bank. 
The  plaintiff  contends  no  commission  or  fee 
is  due  on  the  amount  of  bonds  thus  sold. 
Further,  the  plaintiff  contends  that  no  serv- 
ice was  rendered  nor  suit  instituted  from 
September  12th  to  October  20th,  and  that  no 
attorney's  fee  is  chargeable  on  amounts  real- 
ized during  that  period,  nor  on  amounts  col- 
lected subsequently,  during  a  time  stated, 
granted  by  the  defendants  to  the  plaintiff. 
The  former,  the  Barings,  were  informed  that 
it  was  the  plain  tiff  *s  Intention  to  resume 
business  in  December  following.  The  de- 
fendants acceded  to  a  request  for  an  exten- 
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slon  to  December  14th,  and  did  nothing,  as 
far  as  the  record  discloses,  with  a  view  of 
foreclosing  the  pledge.  It  Is  with  reference 
to  this  time  that  plaintiff  chiefly  objected  to 
the  payment  of  a  lawyer's  fee.  The  bank, 
it  appears,  voluntarily  paid  to  the  defend- 
ants the  sum  of  $120,018.  On  this  amount, 
also,  the  plaintiff  contends  no  fee  should  be 
charged. 

The  makers  of  various  notes,  deposited  in 
pledge,  came  forward,  and  paid  notes  in 
amount  $162,000.  Plaintiff  resisted  the  pay- 
ment of  a  fee  on  this  amount  also,  and  last- 
ly plaintiff  denied  all  indebtedness  for  any 
fee  whatever.  The  only  services,  it  urged, 
shown,  were  not  services  for  which  plaintiff 
was  bound.  The  aggregate  amount  of  com- 
missions and  counsel  fee  to  which  the  de- 
fendants laid  claim  was  at  7%  per  cent  on 
$535^000,  amount  of  pledged  securities  sold 
at  private  sale,  $37,875.  Defendants  at  one 
time  proposed  to  plaintiff  to  reduce  the  fee 
of  counsel  and  commissions  to  5  per  cent. 
The  proposal,  the  defendants  assert,  was 
for  the  purpose  of  a  compromise,  which  the 
plaintiff  refused  to  accept 

The  judgment  of  the  district  court  dis- 
solved plaintiff's  injunction,  and  condemned 
the  defendants  to  pay  $1,000  as  a  special  fee 
of  their  counsel  for  the  dissolution  of  the 
writ  The  judgment  further  condemned  the 
Union  Bank  to  pay  the  defendants  the  sum 
of  $6,842.66,  together  with  counsel  fees  at 
the  rate  of  5  per  cent,  and  commissions  at 
2^  per  cent,  on  the  sum  of  $505,000,  with 
legal  interest  from  judicial  demand,  with 
privilege  on  the  pledged  securities,  and  re- 
jected defendants'  demand  for  a  sum  of 
$744.78.  From  this  judgment  the  defend- 
ants appealed. 

Attorney's  Fee. 

We  take  up  for  decision  the  issues  tender- 
ed by  the  reconventional  demand  of  the  de- 
fendants. The  first  grrows  out  of  the  claim 
for  attorney's  fee.  The  defense  Interposed 
by  plaintiff,  against  all  claims  for  fees,  does 
not  find  support  in  any  part  of  the  contract 
of  pledge.  It  was  not  stipulated  that  the 
attorney's  fee  was  to  be  paid  only  in  case 
of  legal  proceedings  in  a  court  of  justice, 
but  on  the  contrary,  it  was  expressly  stipu- 
lated that  the  attorney's  fee  should  be,  in 
certain  case,  paid,  although  rendered  out  of 
(?ourt.  We  surely  are  without  authority  to 
read  out  of  the  contract  the  words  "services 
rendered  out  of  court"  by  the  attorney. 
These  words  enter  into  the  contract  con- 
sented to  and  accepted  by  the  plaintiff. 
They  refer  to  professional  services  render- 
ed out  of  court.  From  the  text,  we  must 
conclude  that  it  was  the  intention  of  the 
parties  to  provide  for  compensation  .for  pro- 
fessional services  in  looking  after  the  lend- 
er's Interest  in  these  securities.  No  limit 
was  placed  upon  the  nature  of  the  service  to 
be  rendered  professionally,  for  the  payment 
of  which  the  plaintiff  would  be  bound.    It 


is  not  for  the  court  now,  because  of  the  great 
change  in  circumstances  as  relates  to  plain- 
tiff, to  impose  a  limit  evidently  not  thought 
of  when  the  contract  was  signed.  It  would 
be  greatly  erroneous  to  substitute  any  other 
meaning  than  that  which  clearly  appears 
from  the  words  of  the  act  Having  deter- 
mined that  services  are  due,  the  amount 
which  should  be  allowed  under  the  contract 
of  pledge  must  be  considered.  A  large  sum 
was  voluntarily  paid  by  makers  of  notes  that 
had  been  deposited  in  pledge  by  the  bank. 
The  contention  of  the  plaintiff  now  is  that 
fees  could  not  be  charged  on  this  amount 
We  did  not  discover,  in  examining  the  act 
closely,  that  it  was  the  intention  to  bind  the 
plaintiff  to  pay  a  fee  of  5  per  cent  on  all 
amounts  collected  under  the  pledge;  that 
with  the  collection  of  an  amount  due, 
though  voluntarily  paid,  the  fee  was  exigi- 
ble. During  18  years  loans  had  been  paid 
by  the  bank  on  pledgee  similar  in  form  in 
every  respect  to  the  one  now  before  us  for 
interpretation.  We  are  not  informed  that 
at  any  time  a  fee  had  been  charged,  but,  on 
the  contrary,  we  are  led  to  Infer,  with  some 
certainty,  that  no  such  fee  had  ever  been 
exacted  on  collections  which  had  always 
been  made  without  the  necessity  of  a  sale 
of  the  securities.  We  construe  the  words, 
"or  from  this  pledge,"  as  written  in  the 
contract  of  pledge,  were  qualified  by  the 
previous  conditions,  *'ln  case  of  default"  of 
the  debtor  and  the  sale  of  the  securities 
pledged,  the  professional  services  of  the  law- 
yer employed  to  advise  in  matter  of  the  sale 
were  then  to  be  paid.  We  are  in  the  pres- 
ence of  two  lnterpretations,~one  extensive 
or  comprehensive  (Interpretatio  extensiva), 
in  which  a  fee  would  have  been  due  on  all 
amounts  paid  voluntarily  either  by  the  debt- 
or or  by  the  makers  of  notes  and  bonds 
pledged;  or  the  other  interpretation,  not  ex- 
tensive or  comprehensive,— the  true  inter- 
pretation, in  our  judgment—limiting  the  fee 
to  the  services  rendered  in  suits  or  in  effect- 
ing sales  In  accordance  with  the  rights  of  the 
parties.  This,  we  infer,  was  heretofore  de- 
fendants' interpretation  of  the  act  of  pledge. 
To  some  extent  at  least  this  is  made  to  ap- 
pear by  the  basis  of  settlement  they  at  one 
time  proposed  to  plaintiff.  There  was  an 
amount  in  addition  voluntarily  paid  by  the 
bank,  on  which  defendants  claim  a  fee. 
This,  in  our  judgment.  Is  subject  to  the  same 
interpretation.  It  never  was,  in  our  view, 
the  intention  to  hold  plaintiff  for  attorney's 
fee,  and  to  open  a  regular  account  after  ma^ 
turlty  for  that  fee;  the  same,  for  instance, 
as  an  interest  account  to  be  collected,  as  a 
matter  of  course,  with  the  capital.  The 
mere  maturity  of  the  obligation  did  not  give 
rise  to  a  claim  for  the  fee  beyond  the  reach 
of  the  effect  of  subsequent  delays  and  in- 
dulgences granted  by  defendants  to  plain- 
tiff. There  was,  it  is  asserted  by  plaintiff, 
a  short  rest  (indulgence)  granted  by  de- 
fendants to  it  from  the  20th  day  of  October 
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to  the  14th  day  of  December.  The  record 
discloses  that  the  defendants  granted  the  in- 
dulgence alleged.  There  was,  In  our  view, 
an  abatement  of  the  default  during  the  time 
extended,  from  October  20  to  December  14, 
1897.  It  follows  that  during  that  time  no 
fee  Is  due  on  amounts  realized. 

Special  Agent's  Commission. 

We  pass  to  a  consideration  of  defend- 
ants' claim  for  commissions,  amounting  to 
$12,625;  that  is,  2^  per  cent,  on  $505,000; 
that  is,  the  whole  amount  of  the  credit 
There  was  a  condition  precedent— default  in 
payment  of  defendants'  obligation— to  de- 
fendants' right  to  a  commission  of  2%  per 
cent  This  condition  had  not  arisen.  Plain- 
tiflTs  obligations  were  not  due.  They  ma- 
tured after  the  sale  of  some  of  the  securi- 
ties; that  is,  the  defendants  sold  part  of  the 
pledged  securities  deposited  to  secure  the 
draft  of  plaintiff  that  defendants  had  taken 
up  before  the  maturity  of  the  pledge,  on  the 
assumption  that  the  bank's  suspension  of 
business  gave  to  creditors  the  right  to  con- 
sider as  matured  all  their  unmatured  claims. 
The  insolvency  of  the  bank  had  not  been  de- 
clared by  a  Judicial  order  or  decree.  Prior 
to  a  declaration  of  the  sort  payment  of  un- 
matured debts  is  not  exigible.  The  article 
applying  reads:  **Wherever  there  is  a  ces- 
sion of  property  either  voluntary  or  forced 
all  debts  due  by  the  insolvent  shall  be  deem- 
ed to  be  due,  although  contracted  to  be  paid 
at  a  term  not  yet  arrived."  Rev.  Civ.  Code, 
art  2054.  In  our  Judgment,  article  3057, 
cited  by  defendants,  relating  to  sureties,  does 
not  apply.  The  defendants  were  the  cred- 
itors of  plaintiff,  and  not  its  sureties.  Sus- 
pension of  payment  is  not  of  itself,  evidence 
of  insolvency  causing  obligations  to  mature. 
Our  decisions  have  given  that  interpretation 
to  the  article  cited.  State  Nat  Bank  v.  New 
Orleans  Brewing  Ass'n,  49  La.  Ann.  935,  22 
South.  48.  The  decisions  of  the  French 
courts,  under  similar  legislation,  are  virtual- 
ly the  same.  17  Laurent,  §  194.  It  follows 
that  no  commission  and  no  fee  is  due  on 
sales  of  pledged  securities  made  prior  to  de- 
fault In  payment. 

This  brings  us  to  a  consideration  of  the 
claim  for  commission  on  the  bonds  pledged* 
sold  between  September  12th  and  October 
12th  by  defendants'  local  agent  forfeited  by 
the  agent  H  is  contended  by  defendants,  be- 
cause of  the  alleged  concealment  of  sales 
he  had  made  of  securities  in  pledge.  In  our 
Judgment  the  local  agent  of  defendants  was 
not  as  well  the  agent  of  the  bank.  He  owed 
a  duty  to  his  principals,  the  defendants,  with 
which  he  complied.  His  name  was  brought 
into  the  contract  of  pledge  exclusively  as  the 
agent  of  the  defendants.  As  agent  of  defend- 
ants, he  was  authorized  to  sell  the  bonds. 
He  was  bound,  under  the  articles  of  agree- 
ment to  render  an  account  to  his  principals, 
and  not  to  the  bank.  The  latter  had  It  in  its 
power  to  stipulate  regarding  this  agency,  L 


e.  that  he  would  be  a  Joint  agent  The  bank 
did  nothing  of  the  sort  but  agreed  to  pay  a 
commission  to  the  former's  agent  It  was 
different  It  is  true,  with  the  pledgees.  It  de- 
volved upon  them  to  use  proper  diligence  to 
prevent  or  minimize  the  pledgor's  loss.  If 
•  accoimting  or  notice  was  due  after  the 
pledged  securities  had  been  sold,  it  was  due 
by  the  pledgees.  Their  obligations  are,  in 
their  nature,  somewhat  similar  to  those  of 
mandatories  and  agents.  Richardson  v. 
Mann,  30  La.  Ann.  1064.  We  do  not  find, 
however,  that  they  were  at  fault  for  not 
having  given  notice. 

After  having  considered  in  our  decision  the 
principles  laid  down  in  a  number  of  deci- 
sions relative  to  the  fiduciary  relations  of 
the  pledgor,  we  did  not  think  that  the  defend- 
ants had  violated  their  contract  by  not  hav- 
ing given  notice  to  the  bank  Immediately 
after  the  sale,  or  within  the  time  defendants 
contend  it  should  have  been  given.  The 
collaterals  pledged  were  sold  at  market  rates. 
The  unfavorable  market  complained  of  was 
not  a  contingency  against  which  plaintiff  had 
provided  in  its  contract.  The  defendants,  In 
view  of  the  facts,  cannot  be  held  bound  for 
the  difference  between  the  price  realized  on 
the  bonds  and  the  price  at  which  they  would 
have  been  sold  when  the  bank  resumed. 
They  were  sold  when  the  bank  was  in  de- 
fault. The  contract  gave  the  right  to  sell  at 
a  mai^et  though  depressed.  It  does  not 
appear  that  there  was  certainty  about  the 
bank's  resuming  business,  or  that  the  bank 
notified  its  creditors,  with  any  degree  of  cer- 
tainty^ that  it  would  be  in  a  position  to  pay, 
and,  in  consequence,  no  sale  should  be  made 
on  a  depressed  market 

Our  inquiry,  as  relates  to  the  remainder  of 
defendants'  claim  for  commissions,  1.  e.  2% 
per  cent  on  the  securities  sold  after  de- 
fault has  resulted  in  our  concluding  that 
they  should  be  allowed  on  the  amounts  to 
which  we  have  determined  the  defendants 
have  the  right  to  fee  of  attorney.  It  is  a  case 
of  eadem  ratio,  idem  Jus.  Defaults  and  sales 
were  conditions  precedent  to  commissions  or 
fees.  There  are  conditions  that  are  not  very 
clear  in  the  contract  We  note,  for  instance, 
that  abruptly  it  Is  stipulated  that  a  commis- 
sion shall  be  due  on  amounts  realized,  "or 
from  this  pledge,"  without  accompanying 
statement  whether  this  was  to  be  allowed 
without  reference  to  default  or  sale.  The  de- 
fendants are  the  obligors.  They  seek  to 
compel  payment  "In  obscurls  quod  mini- 
mum est  sequimur,  secundum  promissoreni 
interpretamur."  '^till,  if  a  werd  or  sentence 
of  a  contract  leaves  a  decided  doubt  sound 
sense  dictates  that  they  are  to  be  taken  most 
strongly  against  the  party  using  it  because 
it  was  his  affair  to  word  the  instrument" 
Lieb.  Herm.  S  7.  There  is  a  decided  doubt  as 
to  whether  all  the  amounts  were  collected  on 
the  pledged  securities.  There  are  grounds 
for  concluding  that  as  to  a  large  portion  col- 
lected, not  by  sale  of  the 
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but  from  the  debtor,  the  collection  was  oa 
defendants'  promise  to  pay,  and  not  especial- 
ly on  the  pledged  securities.  The  contract 
did  not  coyer  a  fee  or  a  commission  for  col- 
lecting the  former.  It  only  covered,  as  we 
appreciate  the  issues,  a  fee  and  commission 
in  case  of  sale  of  securities  after  plaintifTs 
default  in  its  payment. 

We  have  noted  that  an  amount  was  allow- 
ed by  the  Judgment  of  the  district  court  for 
professional  services  rendered  by  defendants' 
attorney  in  matter  of  dissolving  the  injunc- 
tion. PlalntilTs  injunction  was  not  ground- 
less. Defendants  claimed  the  right  to  sell 
the  securities  they  held  to  satisfy  an  amoimt 
larger  than  the  terms  of  the  contract  of 
pledge  sustain.  In  our  Judgment,  defend- 
ants are  not  entitled  to  the  amount  claimed 
for  attorney's  fee  for  dissolving  the  Injunc- 
tion. 

It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  is  amended;  that 
the  demand  of  plaintiff,  the  Union  National 
Bank,  be  rejected;  with  costs  to  the  amount 
of  plaintifTs  indebtedness  as  fixed  by  this 
decree.  It  is  further  ordered,  adjudged,  and 
decreed  that  writs  of  sequestration  and  in- 
junction in  this  case  be  dissolved  to  the 
amount  of  plaintiff's  indebtedness  herein  es- 
tablished, and  that  the  amount  of  $1,000  al- 
lowed by  the  Judgment  for  fee  of  attorney 
for  dissolving  the  injunction  is  not  allowed,— 
it  is  rejected;  and  that  the  Judgment  appeal- 
ed from  be  further  amended  by  forever  en- 
Joining  the  defendants  from  selling  securities 
pledged  to  satisfy  an  amount  larger  than 
here  allowed,  and  to  that  extent  the  injunc- 
tion is  made  perpetual.  It  is  further  order- 
ed, adjudged,  and  decreed  that  Baring  Bros. 
A  Co.,  Limited,  have  Judgment  on  their  recon- 
ventional  demand,  condemning  the  Union  Na- 
tional Bank  to  pay  them  the  sum  of  $6,842.66, 
together  with  counsel  fees  at  the  rate  of  6 
per  cent,  on  the  sum  of  $166,186.  and  com- 
missions at  the  rate  of  2^  per  cent,  on  the 
sum  of  $166,186,  with  legal  interest  on  the 
total  of  these  sums  from  Judicial  demand, 
with  privilege  and  preference  on  the  pledg- 
ed securities.  It  is  further  ordered.  ad- 
Judged,  and  decreed  that  no  right  of  Baring 
Bros.  &  Co.,  I^imited,  to  dalm  damages  is 
reserved.  As  herein  amended,  it  is  ordered, 
adjudged,  and  decreed  that  the  Judgment 
appealed  from  is  affirmed,  but  in  those  re- 
spects that  the  Judgment  of  the  lower  court 
does  not  conform  with  these  amendments  it 
is  annulled,  avoided,  and  reversed,  costs  of 
appeal  to  be  paid  by  appellees;  the  costs  of 
the  lower  court  to  be  paid  by  the  Union  Na- 
tional Bank. 

On  Application  for  Rehearing.. 
(June  29,  1898.) 
In  the  brief  for  a  rehearing  by  the  Union 
National  Bank,  it  was  stated  that,  by  irresist- 
ible implication,  our  opinion  in  the  case  holds 
that  the  pledgees,  in  order  to  establish  their 
right  to  the  attorney's  fee,  were  bound  to 


prove  affirmatively  the  actual  and  precise 
services  or  advice  for  the  rendition  of  which 
the  attorney's  fee  is  claimed.  Counsel  fox 
plaintiff  further  stated  that  the  pledgees,  as 
claimants,  were  bound  to  make  out  their 
case.  They  must  prove  affirmatively,  posi- 
tively, and  satisfactorily  the  existence  of  a 
state  of  facts  needful  to  make  out  a  case. 
Granted.  In  view  of.  the  large  amount  in- 
volved, the  terms  and  conditions  of  the  con- 
tract of  pledge,  the  many  complicated  ques- 
tions that  arose  after  the  plaintiff  bank  had 
closed  its  doors,  and  the  great  responsibility 
resting  upon  the  counselor  in  Interpreting  and 
explaining  the  rights  of  the  parties  concern- 
ed, we  are  decidedly  of  the  opinion  that  the 
fee  is  not  too  large  in  amount.  Now,  with 
reference  to  the  agent  named  in  the  con- 
tract of  pledge,  the  foregoing,  in  many  re- 
spects, applies.  It  was  through  his  agency 
that  the  loan  was  made  secure  and  satisfac- 
tory to  the  lender.  We  infer  that  the  loan 
would  not  have  been  made  at  all  without 
the  assistance  of  an  agent  in  whom  the  lend- 
er had  confidence.  The  amount  allowed  to 
the  attorney  and  the  agent,  in  our  Judgment, 
does  Justice  between  the  parties.  We  might 
stop  here,  but  the  insistence  on  the  part  of 
plaintiff  is  that,  in  view  of  the  fact  that  we 
have  heretofore  decided  that  $89,265  of  plain- 
tiff's values,  deposited  with  defendants* 
agent,  in  pledge,  were  prematurely  sold,  in 
consequence  neither  attorney's  fees  nor  com- 
mission on  that  amount  were  recoverable; 
that  we  should,  for  the  reason  of  sales  pre- 
maturely made  of  other  aecuritieB.  decide 
that  no  fee  or  commission  is  due  on  other 
amounts  received.  The  aggregate  amoimt  to 
which  this  refers  is  $54,097.50.  This  claim 
for  deduction  was  not  made  originally  in  ar- 
gument. The  pleadings  are  silent  in  that 
respect.  With  reference  to  the  fee  allowed, 
which  is  disputed,  tiiere  was  an  issue  pre- 
sented and  clearly  met  We  do  not  think 
that  in  Justice  we  should,  presented  as  the 
case  was,  make  further  deductions.  The 
daim  of  prematurity,  urged  on  rehearing,  is 
not  sustained.  Application  of  plaintiff  and 
defendants  (appellees  and  appellant)  for  a  re- 
hearing is  refused. 


(60   La.   Ann.   ^21) 
STATE  ex  rel.  SIMMONS  et  al.  v.  THEARD, 

Judge.     (No.  12,864.) 
(Supreme  Court  of  Louisiana.    June  21,  1808.) 

Cession  bt  Dbbtob— Bitfegt  on  Pending  ISuits 
—Possession  by  Stndig. 

1.  The  cession  by  the  debtor  to  his  creditors, 
operating  on  all  his  property  (that  subject  to 
privileges  and  mortgages,  as  on  that  not  incum- 
bered), vests  in  the  creditors  the  right  of  pos- 
session of  all  snch  property,  to  be  held,  sold, 
and  proceeds  applied  by  the  syndic  of  the  cred- 
itors to  the  payment  of  the  debts  of  the  ceding 
debtor;  all  rights  of  the  mortgage  and  privi- 
leged creditors  being  preserved  in  the  proceeds. 
Rev.  St.  §§  1790,  1791,  1816;  Civ.  Code,  arts. 
2170,  2176  et  seq.:  1  Hennen's  Dig.  p.  687,  Nos. 
11,  13;    Id.  p.  689,  No.  15. 

2.  Hence  the  possession  by 
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debtoi^s  property  nnder  a  writ  in  a  suit  pend- 
ing is  deyested  hj  the  cession,  the  property  is 
transferred  to  the  syndic,  the  suit  is  arrested 
in  its  further  progress,  and  the  right  to  re< 
iiease  on  bond  in  sequestration  suits  given  to 
plaiutiff  ceases,  when  prior  to  his  application 
to  bind,  the  defendant  makes  a  cession  to  his 
creditors.  Id,;  David  v.  Heam.  1  Mart  207; 
CJox  v.  Zeringue,  4  Mart.  264  j  Mayhew  v.  Mc- 
Gee,  12  Mart.  666;  Fabre  v.  McRae,  14  La, 
Ann.  648;  Hanna  v.  His  Creditors,  12  Mart 
82;  Keyes  v.  Shannon,  8  Rob.  172. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Simmons  Sc  Gohn,  for  a  writ  of  mandamus 
against  Hon,  George  H.  Th^ard,  Judge  of  di- 
TlBlon  E,  civil  district  court    Denied. 

Lazarus,  Moore  &  Luce,  for  relators.  George 
H.  Th^ard,  pro  ae. 

MILLER,  J.  The  relators  apply  for  a 
writ  of  mandamus  directing  the  Judge  of  the 
civil  district  court,  division  B,  to  grant  them 
the  ovder  to  bond  certain  merchandise  seized 
under  the  writ  of  sequestration  in  their  suit 
against  the  purchaser  for  the  price,  and  as- 
serting the  vendor's  privilege.  It  appears 
that  a  few  days  after  the  relators  brought 
their  suit  against  their  debtor,  he  made  a 
cession  of  his  property,  and  the  Judge  of  the 
lower  court  appointed  a  provisional  syndic; 
the  merchandise  on  which  the  relators  claim 
the  vendor's  privilege  then  being  in  the  sher^ 
iff's  hands  under  the  writ  of  sequestration 
issued  by  relators.  Subsequently,  the  10 
day*  allowed  the  defendant  to  bond  the 
property  having  elapsed,  the  relators  made 
the  application  to  give  bond,  and  thereby  ob- 
tain possession  of  the  property;  the  relators 
claiming  that  the  cession  of  their  debtor  did 
not  devest  them  of  the  right  to  bond  con- 
ferred by  law  on  the  plaintiff  when  the  de- 
fendant tai  the  writ  falls  to  bond  within  10 
days  from  the  time  the  property  Is  taken  in- 
to possession  by  the  sheriff.  Code  Prac.  art 
279.  The  application  of  plaintiffs  was  re- 
fused by  the  court  on  the  ground  that  the 
cession  of  property  arrested  all  suits  against 
the  debtor,  and  necessarily  precluded  the  ap- 
plication to  bond  made  by  his  creditors  In 
the  suit  against  the  debtor  pending  when  the 
cession  was  made;  the  cession  dissolving 
the  writ  of  sequestration,  and  transferring 
the  merchandise  sequestered  to  the  posses- 
sion of  the  syndic,  to  be  sold  by  him,  with 
aU  other  property  of  the  debtor,  in  due 
course  of  the  syndic's  administration. 

The  well-defined  effect  of  the  cession  of 
property  is  to  transfer  all  the  property  of 
the  ceding  debtor  to  his  creditors,  and  to  the 
possession  of  the  syndic,  when  appointed, 
holding  for  them.  The  cession  operates  on 
all  property  (that  subject  to  liens  and  mort- 
gages as  well  as  on  that  not  incumbered), 
transfers  all  suits  pending  against  the  debtor 
to  the  court  accepting  the  cession,  forbids 
any  f  orther  suits  or  proceedings  against  the 
debtor,  and,  substituting  the  syndic's  posses- 
sion for  that  of  the  sheriff,  dissolves  all  writs 
by  which,  prior  to  the  cession^  the  sheriff 


may  have  held  the  property.  Rer.  St  U  17B0» 
1791, 1816;  Civ.  Code,  arts.  2170,  2176;  1  Hen- 
nen's  Dig.  p.  687,  Nos.  1,  11,  12;  Id.  p.  689, 
No.  15  et  seq.  The  policy  of  the  insolvent 
laws  is  that  the  entire  property  of  the  debtor 
shall  pass  under  the  administration  of  the 
syndic,  to  be  sold  by  him,  and  the  proceeds 
distributed  subject  to  the  privileges  or  mort^ 
gages  of  the  creditors  preserved  on  the  pro- 
ceeds It  is  manifest  this  purpose  of  the  law 
would  be  defeated,  if,  after  the  cession,  the 
privilege  creditor  could,  by  f umishinsr  a  re- 
lease bond,  withdraw  from  the  syndic  that 
part  of  the  debtor's  property  on  which  the 
creditor  asserts  the  vendor's  privilege.  It  Is 
contended  the  statute  (originally  of  1842,  but 
now  weared  into  article  279  of  the  0>de  of 
Practice)  giving  to  the  pUintiff  the  right  to 
bond  property  sequestered  constitutes  an  ex- 
ception to  the  rule  that  all  property  pVisses 
to  the  syndic.  In  our  view,  the  statutory 
right  given  to  plaintiff  in  sequestration  suits 
must  be  construed  as  subordinated  to  the 
provisions  of  our  insolvent  system,  prohibit- 
ing any  interference  with  the  syndic's  custo- 
dy of  ail  the  debtor's  property,  so  essential 
to  his  complete  administration,  and  confer- 
red so  explicitly  by  the  law  when  the  act  of 
1842  was  passed.  On  settled  rules  of  con- 
struction, we  think  no  such  repeal  or  modifi- 
cation of  existing  legislation  can  be  attribut- 
ed to  the  general  act  of  1842  as  Is  claimed  in 
the  argument  for  relator.  The  act  gives  to 
plaintiff  the  right  to  bond,  except  when^  pri- 
or to  the  application  to  bond,  the  debtor  has 
made  a  cession.  When  that  occurs,  in  our 
Tlew  the  cession  acts  on  all  property  of  the 
debtor,— embracing  as  well  that  nnder  sei- 
zure as  his  other  property.  This  result,  too, 
is  affirmed  by  the  general  course  of  our  Juris* 
prudence,  applied  to  the  varied  phases  in 
which  our  courts  have  been  called  on  to  deal 
with  the  effect  of  the  cession.  Elmes  t.  Es- 
tevan,  1  Mart  193 ;  Duclerc  v.  Crebassol,  19 
La.  91;  Jacobs  v.  Bogart,  7  Rob.  162;  Keyes 
V.  Shannon,  8  Rob.  172;  Marr  t.  Lartigue.  2 
Mart  98;  Beck  v.  Brady,  6  La.  Ann.  444. 
It  is  urged  that  notwithstanding  the  cession 
the  relator  in  this  case  should  be  allowed  to 
prosecute  his  suit  against  the  syndic,  and 
recover  his  Judgment  If  the  relator  is  al- 
lowed to  bond,  the  bond  represents  the  prop- 
erty. If  the  relator  prosecutes  his  suit.  It 
is  with  the  view  of  maintaining  his  privi* 
lege.  If,  as  we  hold,  the  property  passed  to 
the  creditor  by  the  cession,  to  be  held  and 
administered  by  the  syndics,  the  asserted 
right  to  continue  the  suit.  If  conceded, 
could  not,  whatever  its  result,  defeat  the 
possession  of  the  syndic.  If  no  suit  after 
the  cession  can  interfere  with  the  syndic's 
possession,  neither  can  that  possession  be 
disturbed  by  permitting  the  creditor  to  give 
a  release  bond,  the  incident  of  his  suit 
Again,  a  suit  against  the  syndic,  to  estab- 
lish a  privilege  on  the  property  of  the  ced- 
ing debtor,  can  have  no  effect  against  otli- 
er  creditors,  the  real  parties  in  interest  Ui 
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any  litigation  In  wMcfa  priylleges  are  as- 
serted against  the  debtor's  property.  Henee 
the  privilege  which  the  relator's  suit  pro- 
poses to  establish  on  the  debtor's  property 
must  be  asserted  contradictorily  with  the 
creditors,  and  not  In  a  suit  against  the 
syndic.  Rev.  St  f§  1790,  1791,  1816;  Cox  v. 
Zeringue,  4  Mart.  264;  Mayhew  v.  McGee, 
12  Mart.  668;  Fabre  v.  McRae,  14  La.  Ann. 
648;  Tenny  v.  Provosty,  Id.  221.  Our  con- 
clusion Is  that  after  the  cession  the  right  to 
bond  the  property  of  the  ceding  debtor, 
sequestered  before  the  cession,  ceases,  be- 
cause by  that  event  the  property  passes  to 
the  syndic,  whose  possession  cannot  be  dis- 
turbed; and  no  suit  by  a  creditor  to  estab- 
lish a  privilege  on  the  property  embraced  In 
the  cession  can  be  prosecuted  against  the 
syndic.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  our  previous  order  herein 
be  set  aside,  and  that  relator's  appUcatlim  be 
denied  at  his  costs. 


(50   La.   Ann.   1229) 

MARX  et  aL  v.  MEYER  et  at     (No.  12.703.) 

(Supreme  CJourt  of  Louisiana.     April  18,  1898.) 

Fraudolbnt  Conybtancbs—TJkfair  Prrtbrbncbs 

—Action  to  Sbt  Aside— Parti b8— 

juriadiotion  on  appeal. 

1.  Several  creditors  of  a  common  debtor  may 
join  as  plaintififs  in  a  revocatory  action  to  an* 
nul  acts  of  the  debtor  and  others  done  in  fraud 
of  their  rights,  aud  may  make  parties  defend- 
ant in  such  action  all  who  are  charged  with 
complicity  in  the  collusion. 

2.  While  the  claims  of  such  creditors  may 
not  be  cumulated  for  jurisdictional  pun>osei9, 
where,  under  the  averments  of  the  petition,  a 
money  judgment  is  claimed  against  defend- 
ants largely  in  excess  of  the  minimum  jurisdic- 
tional limit  of  this  court,  the  appeal  will  be 
maintained. 

3.  The  law  reprobates  all  unfair  preferences 
by  which  an  insolvent  debtor  seeks  to  give  one 
creditor  an  advantaiBre  over  another. 

4.  And  the  fact  that  the  machinery  of  the 
law  and  the  courts  is  used  as  a  cloak  to  effectu- 
ate the  fraudulent  purpose  aggravates  the  of- 
fending. 

Miller,  J.,  dissenting. 
(Syllabus  by  the  Oourt) 

Appeal  from  Judicial  district  court,  parish 
of  Ouachita;  W.  N.  Potts,  Judge. 

AchlUe  E.  Marx  and  others  against  Meyer 
Bros,  and  others  to  have  certain  Judgments 
avoided,  and  proceeds  applied.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Beversed. 

A.  A.  Gunby  and  Ghembusco  Newton,  for 
appellants.  Charles  J.  Boatner,  Frederick 
6.  Hudson,  and  B.  T.  Lamkln,  for  appellees. 

BLANOHAB0,  J.  Meyer's  Star  Empori- 
um was  a  mercantile  establishment  located 
in  Monroe,  La.,  with  a  branch  house  at  Alex- 
andria. These  establishments  were  owned 
and  conducted  by  Mrs.  Alice  Meyer,  a  mar- 
ried woman,  separate  In  property  from  her 
husband,  doing  business  as  a  public  mer- 
chant Jonas  Meyer,  her  husband,  was 
charged  with  the  direction  and  management 


of  the  business.  In  the  summer  and  aatumn 
of  1896  he  made  large  purchases  of  goods 
In  Northern  cities  on  credit,  based  upon  rep- 
resentations of  the  solvency  and  prosperity 
of  the  firm.  These  goods  having  been  re- 
ceived at  Monroe  and  Alexandria,  sales  and 
collections  were  pressed,  and  much  money 
was  realized.  But  no  debts  for  the  goods 
thus  bought,  beyond  an  Inconsiderable 
amount,  were  paid.  The  accounts  and  notes 
for  these  purchases  were  maturing.  Dis- 
trict court  was  In  session  In  Ouachita  parish 
in  December,  1896.  The  term  was  drawing 
to  a  close,  and  the  final  adjournment  of  the 
court  occurred  December  24th.  On  the  even- 
ing of  December  22d,  about  6  or  7  o'clock 
(after  business  hours,  and  after  the  office 
of  the  derk  Of  court  had  been  closed  for 
the  day),  counsel  representing  certain  cred- 
itors of  Mrs.  Alice  Meyer  appeared  at  the 
court  house,  and  dispatched  a  deputy  clerk 
to  the  residence  of  his  principal  for  the  key 
of  the  office.  This  being  procured,  the  at- 
torney presented,  and  caused  to  be  filed, 
seven  suits  against  Meyer*s  Star  Emporium 
and  Its  proprietor.  The  claims  upon  which 
these  suits  were  based  aggregated  over  $30,- 
000,  and  on  ei^ch  the  debtor  had  confessed 
Judgment  These  favored  creditors  were 
Meyer  Bros.,  B.  &  S.  Adler,  P.  Lowenberg, 
Miss  Eva  Steinau,  Benjamin  Adler,  the  Mon- 
roe National  Bank,  and  the  Merchants'  & 
Farmers'  Bank.  Meyer  Bros,  were  mer- 
chants In  Monroe,  and  brothers  of  Jonas 
Meyer,  the  husband  and  business  manager  of 
the  debtor.  Besides  their  own  claim  against 
this  debtor,  they  were  sureties  on  the  note 
for  $10,000  which  the  debtor  had  executed 
in  favor  of  B.  &  S.  Adler,  upon  which  note 
the  suit  of  the  latter  was  based.  Meyer 
Bros,  were  also  indorsers  on  the  paper  held 
by  the  two  banks  named,  and  declared  on  In 
their  suits.  P.  Lowenberg  was  brother-in- 
law  of  Jonas  Meyer,  and  Miss  Steinau  was 
the  aunt  of  Mrs.  Alice  Meyer.  It  thus  ap- 
pears that  all  the  claims  upon  which  Judg- 
ments were  confessed  were  either  held  by 
members  of  the  family  of  the  debtor,  or  se- 
cured by  some  of  them.  It  also  appears 
that  the  claims  thus  confessed  were  not  cur- 
rent Indebtedness  of  the  firm,  in  the  sense 
that  they  represented  the  recent  purchases 
of  goods,  except  possibly  to  a  small  extent 
They  were,  for  the  most  part,  over  one  year 
old,  and  some  of  them  two  years  old,  at  the 
time  the  Judgments  were  confessed.  The 
seven  suits  referred  to  were  entered  on  the 
Judge's  docket  on  December  23d,  but  not  on 
the  bar  docket  of  the  court  The  confes- 
sions of  Judgment  were  proved  up,  not  In 
the  morning  hour  of  the  court,  as  la  the  cus- 
tom at  the  Monroe  bar,  but  some  time  In 
the  afternoon  (about  3  o'clock)  of  December 
23d.  This  was  an  hour  when  usually  few 
attorneys  ar6  present  In  court  Judgments 
based  on  the  confessions  were  immediately 
signed,  and  executions  thereon  were  Issued 
at  once  (the  same  af  ternooj 
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and  placed  In  the  hands  of  the  sheriff  of 
Ouachita  parish,  and  alias  writs  thereof  sent 
by  special  messenger,  on  that  evening's 
train,  to  the  sheriff  of  Rapides  parish.  The 
sheriff  of  Ouachita  Immediately  seized  Mey- 
er's Star  Emporium  at  Monroe,  and  early  the 
next  morning,  December  24th,  the  sheriff  of 
Rapides  seized  and  closed  up  the  branch 
house  at  Alexandria.  These  seizures  em- 
braced everything  owned  and  possessed  by 
the  debtor,  Including  the  books  and  accounts 
of  the  business;  and  all  the  property  and 
effects,  rights  and  credits,  thus  seized  or  at- 
tempted to  be  seized  were  advertised  for  sale 
under  all  the  writs.  In  the  same  advertise- 
ment, at  the  same  time.  Information  of  the 
confessions  of  Judgment,  and  proceedings 
taken  thereunder,  coming  to  the  knowledge 
of  other  creditors  of  the  debtor,  fourteen  of 
them  on  December  24,  1896,  filed  suits,  sep- 
arately, on  their  claims,  coupled  with  at- 
tachments, under  which  were  seized  all  the 
goods,  effects,  and  property  of  the  debtor,— 
the  same  antecedently  seized  by  the  7  cred- 
itors who  had  secured  the  confessions  of 
Judgment.  These  14  creditors,  in  aid  of 
their  attachments,  then  Instituted  the  pres- 
ent action,  the  object  of  which  is  to  set 
aside,  revoke,  and  annul  the  previous  seiz- 
ures made  at  the  suit  of  the  seven  favored 
creditors,  as  being  a  fraud  upon  their  rights. 
Asserting  a  common  cause,  they  unite  In  one 
suit,  and  make  parties  defendant  the  seven 
creditors  aforesaid,  the  debtor  and  her  hus- 
band, Jonas  Meyer,  and  also  the  sheriffs  of 
Ouachita  and  Rapides  parishes.  The  petition 
recites  the  facts  and  circumstances  herein- 
before mentioned,  and  avers  that  the  seven 
creditors  had  acted  together,  throughout, 
with  one  common  design  to  cover,  absorb, 
and  exhaust  all  the  property  of  the  common 
debtor,  and  that  the  acts  complained  of  con* 
stltuted  one  fraudulent  and  collusive  pro- 
ceeding Inaugurated  and  carried  out  for  the 
purpose  of  defeating  the  rights  of  the  other 
creditors,  and  giving  an  unfair  preference  to 
those  favored.  They  attack  the  writs  of  fl. 
fa.,  and  alias  writs  thereof.  Issued  on  the 
seven  Judgments  confessed,  as  irregular,  il- 
legal, null,  and  void,  for  the  reason  that  they 
were  Issued  before  the  Judgments  had  be- 
come executory  and  exigible,  in  this:  that 
they  Issued  before  the  term  of  court  at  which 
the  Judgments  were  rendered  had  ended, 
and  It  Is  urged  that  no  legal  execution  can 
issue  on  Judgments  until  after  the  close  of 
the  term  of  court;  that  Judgments  do  not 
have  any  effect,  either  for  the  purpose  of 
seizure,  nor  as  Judicial  mortgages,  as  against 
other  creditors,  until  after  the  final  adjourn- 
ment of  the  court;  and  that  accordingly  the 
executions  on  the  seven  Judgments,  having 
been  issued  without  authority  of  law,  con- 
ferred no  power  on  the  officers  to  seize  prop- 
erty thereunder,  and  such  seizures  are  Illegal 
and  void,  made  without  final  process,  and  no 
sales  of  property  under  the  writs  could  legal- 
ly be  consummated*    They  attack  the  con- 


fessed Judgments  themselves  as  void  on  the 
ground  that  the  common  debtor  was  in- 
solvent, to  the  knowledge  of  the  favored 
creditors;  and,  further,  the  allegation  is 
made  that  the  claims  upon  which  the  Judg- 
ments were  confessed  were  not  Just  and 
due,  and  that  Mrs.  Alice  Meyer  owed  noth- 
ing at  all  to  Meyer  Bros.,  nor  B.  &  S.  Adler, 
nor  P.  liowenberg,  nor  Miss  Steinau,  nor  to 
B.  Adler.  It  Is  represented  that  the  con- 
fessions of  Judgment  were  given  to  avoid 
the  effect  of  the  law  making  it  a  crime  for 
a  merchant  to  sell  goods,  not  paid  for,  out 
of  the  usual  course  of  business,  with  Intent 
to  defraud  the  vender.  Injunction  to  stop 
the  sale  of  the  goods  seized  under  the  Judg- 
ments and  executions  attacked  was  sought, 
and  an  order  therefor  made;  but  bond  was 
fixed  at  $13,000,  which  plaintiffs  could  not 
give,  and  thus  no  Injunction  issued.  The 
prayer  of  the  petition  is  for  Judgment  de- 
creeing the  confessions  of  Judgment,  and 
the  Judgments  based  thereon,  collusive  and 
fraudulent,  null  and  void,  and  compelling 
the  seven  favored  creditors  to  restore  and 
refund  the  moneys,  property,  profit,  advan- 
tage, or  benefit  received  by  them  in  virtue 
of  the  confessed  Judgments  and  the  pro- 
ceedings had  thereunder.  The  suit  was 
filed  and  the  parties  cited  before  the  sale 
of  the  property  seized  under  the  writs  at- 
tacked was  made.  The  executions  were 
proceeded  with,  and  the  property  was  sold; 
Meyer  Bros.,  one  of  the  seven  favored  cred- 
itors, becoming  the  purchasers  thereof.  No 
part  of  the  purchase  price  was  paid  into  the 
sheriffs  hands,  except  costs,  taxes,  etc.  It 
was  retained  by  the  purchaser;  the  amount 
thereof  being  credited  by  the  sheriff  on  the 
writs,  by  order  of  the  attorneys  of  the  seiz- 
ing creditors.  The  property  was  sold  in 
bulk;  that  is  to  say,  all  the  goods  in  the 
Monroe  store  were  sold  In  globo,  as  one 
stock,  and  the  same  as  to  the  goods  in  the 
Alexandria  store.  Meyer  Bros,  were  pur- 
chasers of  both  stocks.  Seven  other  cred- 
itors of  Mrs.  Alice  Meyer  appear  by  inter- 
vention, and  Join  plaintiffs  herein,  making 
substantially  the  same  allegations,  and  seek- 
ing the  same  relief.  Mrs.  Alice  Meyer  an- 
swers, averring  that  the  confessions  of  Judg- 
ment were  given  by  her  in  good  faith,  and 
because  she  was  advised  and  believed  it  was 
her  duty  to  do  so;  that  the  debts  were  Justly 
due,  representing  moneys  and  credits  ad- 
vanced to  her  commercial  business;  that  be- 
ing unable  to  meet  same,  or  secure  exten- 
sions thereof,  she  confessed  the  Judgm^ts 
at  the  request  of  the  creditors  obtaining  the 
same;  that  her  inability  to  meet  her  obliga- 
tions resulted  from  failure  of  crops,  depres- 
sion of  business  in  consequence,  etc.  She 
denies  any  purpose  to  defraud  her  creditors 
or  give  an  unfair  preference.  The  cred- 
itors whose  Judgments  are  attacked  deny 
the  fraud  and  collusion  charged;  deny  any 
concert  of  action  between  themselves  to  the 
prejudice  of  the  other  creditors*  or  to  ob- 
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tain  an  illegal  preference;  and  assert  that 
the  proceedings  taken  by  them  vere  in  due 
and  ordinary  course  of  law,  for  the*  protec- 
tion and  enforcement  of  their  rights  accord- 
ing to  the  laws  of  the  land.  They  deny  the 
prematurity  of  the  issuance  of  the  writs  of 
fi.  fa.  on  their  Judgments,  and  aver  that,  if 
premature,  the  same  is  nothing  more  than 
an  Irregularity,  of  which  only  the  judgment 
debtor  may  complain.  On  the  Issues  as 
thus  made  up,  the  judgment  below  was  in 
favor  of  defendants,  and  plaintiffs  and  in- 
terveners appeal. 

On  Motion  to  Dismiss  Appeal* 

Two  motions  to  dismiss  are  presented: 
The  first,  on  the  ground  of  the  defective 
character  of  the  certificate  of  the  clerk  at- 
tached to  the  transcript,  in  that  it  does  not 
certify  that  all  the  proceedings  had  in  the 
district  court  are  fully  and  correctly  tran- 
scribed.  This  is  met  by  a  motion  on  behalf 
of  appellants  to  have  the  certificate  correct- 
ed, should  the  court  determine  there  Is  force 
In  the  objection  made  to  the  certificate.  We 
do  not  find  that  the  motion  to  dismiss  on  this 
ground  is  insisted  on  in  the  brief  of  counsel 
for  appellees.  Besides,  while  more  care 
should  have  been  taken  in  the  preparation 
of  the  certificate,  we  do  not  find  it  so  de- 
ficient as  to  make  it  necessary  to  remand 
for  correction,  which  otherwise  would  be  the 
proper  course  to  pursue.  Barham  v.  Liv- 
ingston, 11  La.  Ann.  604. 

The  second,  on  the  ground  that  this  court 
is  without  jurisdiction  ratlone  materlse.  in 
this:  that  plaintiffs  and  interveners  have 
cumulated  their  several  demands,  and  joined 
in  one  action  against  defendants,  and  that, 
while  the  aggregate  of  these  demands  is 
largely  beyond  the  amount  necessary  to  vest 
this  court  with  jurisdiction,  none  of  the  sev- 
eral demands  of  appellants  is  of  a  sum  suffi- 
cient to  give  the  court  jurisdiction.  The  ag- 
gregate of  the  claims  of  plaintiffs  and  inters 
veners  is  about  $12,000,  but  no  one  of  them 
equals  the  sum  of  $2,000.  That  the  several 
creditors  who  bring  this  action  could  legally 
join  therein,  and  could  also  join  as  parties 
defendant  all  who  are  charged  with  collud- 
ing for  the  purpose  of  defrauding  thetn,  is 
not  an  open  question.  Williams  v.  Haw- 
thorn, 14  La.  Ann.  615.  Appellees  insist  that 
this  is  a  revocatory  action,  pure  and  simple; 
that  the  several  plaintiffs  can  recover,  if  suc- 
cessful, only  to  the  extent  that  the  separate 
interest  of  each  is  involved;  and  that,  while 
they  can  join  for  the  purpose  of  prosecuting 
a  common  demand  against  a  common  debtor 
and  others  charged  with  fraud,  their  claims 
cannot  be  cumulated  for  jurisdictional  pur- 
poses. In  the  instant  case,  however,  plain- 
tiffs do  not  merely  seek  to  avoid  the  trans- 
actions complained  of  in  their  effects  upon 
themselves  (State  v.  Oole,  34  La.  Ann.  1215), 
but  the  prayer  is  to  annul  them  outri^rht 
Thus,  the  annulment  Is  demanded  of  the  con* 
fessions  of  judgment  given  the  favored  cred- 


itors, as  well  as  the  judgments  of  the  court 
(for  more  than  $2,000  in  each  case)  based 
thereon;  also,  of  the  writs  of  fi.  fa.  issued  on 
the  judgments,  and  of  the  sheriff's  sales  there- 
under. An  Injunction  to  stop  the  sales  was 
asked,  and  the  order  granted,  but,  as  we  have 
seen,  never  carried  out.  because  bond  was 
fixed  at  an  amount  exceeding  the  aggregate 
of  plaintiffs*  claims.  The  grounds  upon 
which  the  injunction  was  sought  were  some- 
thing more  than  the  usual  revocatory  grounds. 
They  embraced  averments  of  the  illegality 
and  insufficiency  of  the  writs;  of  the  seizures 
thereunder;  of  the  inventory,  appraisement, 
and  advertisement  of  the  property;  and  on 
these  grounds  the  executions  and  sales  are 
sought  to  be  annulled,  as  well  as  on  the 
ground  that  they  were  but  successive  steps 
in  the  carrying  out  of  a  fraudulent  and  col- 
lusive purpose  to  defeat  the  rights  of  plain- 
tiffs by  giving  an  unfair  preference  to  the 
favored  creditors.  The  verity  of  the  claims 
on  which  the  confessions  of  judgment  are 
predicated  is  assailed,  and  the  allegation  is 
made  that  these  claims  are  not  just  or  due. 
In  the  petitions  ffied  in  intervention,  besides 
the  prayers  already  noted,  the  additional  one 
is  made  that,  In  the  event  the  property  seized 
is  sold  or  disposed  of  during. the  pendency  of 
the  suit,  Meyer  Bros,  and  the  other  seizing 
creditors  be  condemned  in  solido,  to  pay  the 
value  thereof  to  plaintiffs  and  interveners. 
Thus  is  sought  a  judgment  against  defend- 
ants largely  in  excess  of  the  minimum  juris- 
dictional Ihnit  of  this  court.  These  allega- 
tions, the  various  demands  made,  the  relief 
sought  and  the  decrees  prayed  for,  show  that 
plaintiffs'  suit  is  not  merely  an  ordinary  rev- 
ocatory action,  where  the  test  to  be  applied 
as  to  jurisdiction  is  the  amount  claimed  by  the 
complaining  creditor.  Had  the  judgment  of 
the  lower  court  been  against  defendants,  it 
cannot  be  doubted  that  an  appeal  by  them 
would  lie  to  this  court.  Such  a  decree  would 
have  annulled  judgments,  executions,  and 
sales  for  amounts  very  largely  in  excess  of 
what  is  necessary  to  give  jurisdiction  here, 
and  there  might  have  been  a  judgment  in 
solido,  against  defendant  creditors  (such  as 
is  now  sought  here)  for  the  return  of  the 
money  realized  at  the  sheriff's  sales,  as 
prayed  for  by  interveners.  An  appeal,  by 
the  party  cast,  from  such  a  judgment  and 
decree,  could  not,  surely,  go  to  any  other 
court  than  this.  Will  it  be  claimed  that  de- 
fendants might  come  here  with  their  appeal, 
but  plaintiffs  cannot?  The  motion  to  dismiss 
must  be  denied. 

On  the  Merits. 

The  statement  of  this  case  hereinbefore 
made  would  seem  to  render  it  unnecessary 
to  add  much  more.  There  was  a  deliberate 
purpose  on  the  part  of  this  insolvent  debtor 
to  give  an  unlawful  and  fraudulent  advan- 
tage to  certain  creditors.  There  was  equal- 
ly a  purpose  on  the  part  of  the  favored  cred- 
itors to  receive  and 
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It  was  done  under  the  garb  of  legal  sanctity. 
It  was  an  attempt  to  shield  the  property  of 
the  debtor  from  the  grasp  of  certain  cred- 
itors not  favored,  and  transfer  same  into 
the  power  and  possession  of  certfiin  other 
creditors,  who  were  favored;  and  this  was 
sought  to  be  consummated  through  the  forms 
of  Judicial  proceedings.  The  foundation  for 
this  was  laid  months  before.  It  began  when 
Jonas  Meyer,  the  manager  of  the  debtor, 
went  to  Northern  cities  on  a  purchasing  tour 
in  the  summer  and  fall  of  1896.  Prior  to 
that  time  all  the.  debts  held  by  the  creditors 
afterwards  favared  had  been  incurred. 
Theirs  were  not  obligations  contracted  on 
the  purchasing  tour,  but  the  goods  of  other 
and  later  creditors,  bought  on  that  tour, 
were,  by  the  attempt  referred  to,  sought  to 
be  diverted  from  the  payment  of  debts  con- 
tracted in  their  purchase,  and  used  exclu- 
sively in  tiatlsfying  anterior  indebtedness  of 
one  and  two  years'  standing.  These  later 
creditors  were,  there  is  strong  reason  for  be^ 
lieving,  the  victims  of  a  plot,  the  object  of 
which  was  to  load  up  the  Star  £2mporium 
with  their  goods,  sell  out  as  rapidly  as  pos- 
sible for  cash,  appropriate  the  cash,  and 
then,  under  forms  of  law,  turn  the  remain- 
der of  the  goods  over  to  the  sheriff  for  the 
benefit  of  relatives;  making  a  family  affair 
of  the  seizure.  The  representations  made 
by  Jonas  Meyer  in  making  the  purchases 
were  false  and  fraudulent  He  made  state- 
ments to  the  effect  that  his  wife  was  worth 
$20,000  over  and  above  liabilities,  and  that 
the  crops  In  his  section  were  good,  and  col- 
lections in  the  fall  would  be  satisfactory. 
To  one  vender  of  goods  he  made  the  further 
statement  that  his  house  only  owed  $1,000, 
and  was  in  better  shape  than  ever  before, 
and  doing  a  good  business.  His  bill  with 
them  was  nearly  double  what  he  had  been 
In  the  habit  of  buying.  He  told  another  he 
was  buying  larger  than  usual,  and  gave  as 
a  reason  that  his  house  was  in  better  condi- 
tion than  ever;  that  the  crops  were  good, 
and  he  expected  to  do  a  large  business.  He 
also  bought  from  this  firm  twice  as  much 
as  had  been  his  wont  To  another  house  he 
made  the  same  statement  as  an  excuse  for 
buying  double  the  usual  quantity  of  goods. 
Another  firm,  from  whom  he  had  purchased 
largely  more  than  was  his  custom,  held  up 
the  shipment  of  the  goods  pending  addition- 
al information  from  him  relative  to  his  con- 
dition. To  them  he  made  the  statement 
that  his  wife  possessed  assets  amounting  to 
$2  for  every  $1  she  owed,  and  on  this  repre- 
sentation the  goods  were  permitted  to  go 
forward.  The  real  facts  were  that  the 
debtor  was  utteriy  and  hopelessly  insolvent 
when  Jonas  Meyer  went  North  to  purchase 
goods.  She  owed  then  over  $40,000,--perhaps 
as  much  as  $50,000.  Instead  of  the  crops  being 
good,  an  unprecedented  drought  was  on,-* 
having  commenced  in  April,  and  not  ending 
until  October,—which  destroyed  the  crops  to 
an  extent  so  great  that  government  and  oth- 


er aid  was  solicited  in  behalf  of  the  stricken 
region.  Jonas  Meyer  admitted  on  the  stand 
he  knew  the  condition  of  the  crops  when 
he  started  North  tf)  make  his  purchases.  He 
kept  concealed  from  those  he  traded  with 
the  fact  that  his  house  owed  Meyer  Bros, 
an  enormous  sum.  He  told  them  only  of 
the  small  indebtedness  due  the  banks  in 
Monroe.  The  fact  was  that  Meyer's  Star 
Emporium  owed  Meyer  Bros,  between  $45,- 
000  and  $60,000,  in  notes,  accounts,  and 
loans,  and  from  the  testimony  it  appears 
that  the  Indebtedness  of  the  house  must 
have  been  about  $60,000  when  the  seizure 
occurred.  Jonas  Meyer  returned  to  Monroe 
from  the  North  in  October.  He  had  bou^t 
his  goods  on  such  terms,  as  to  time,  that  the 
bills  would  not  mature  until  late  In  Decem- 
ber and  through  January.  Not  one  of  plain- 
tiffs' and  Interveners'  claims  was  four 
months  old  when  the  seizure  was  made. 
Notwithstanding  the  drought,  the  business 
shows  cash  sales  and  receipts  for  OctobiN-, 
November,  and  December  amounting  to 
about  $30,00a  This  is  exclusive  of  sales  on 
credit.  But,  up  to  the  time  the  stores  were 
(dosed  by  seizure,  it  does  not  appear  that 
anything  was  paid  on  account  of  the  $30.- 
000  worth  of  goods  purchased  in  the  sum- 
mer and  fall,  save  the  paltry  sum  of  about 
$900.  Early  in  December,  Herman  Meyer, 
of  Meyer  Bros.,  wrote  Adler,  who  held  a 
claim  for  $10,000  (for  which  Meyer  Bros, 
stood  surety),  telling  him  the  Star  Empo- 
rium was  in  a  bad  way,  and  advised  him  to 
send  his  claim  right  away  to  attorneys 
(mentioning  the  law  firm  who  were  his  own 
attorneys),  that  they  might  protect  his  in- 
terest About  the  same  time.  Miss  Steinau, 
aunt  of  debtor,  was  written  to  by  her  broth- 
er David  Steinau,  living  in  Monroe,  to  send 
her  claim  to  the  same  legal  firm.  One  of 
the  Steinaus  (Albert^  was  a  derk  in  the 
debtor's  store.  All  of  the  claims  held  by  the 
parties  who  were  to  be  favored  were  cumu- 
lated In  the  hands  of  the  same  attorneys. 
There  is  no  pretense  that  the  insolvency  of 
the  debtor  was  not  known  to  these  creditors 
or  their  representatives.  It  was  certainly 
known  to  the  attorneys,  and  their  action, 
which  was  that  of  the  creditors,  was  inllu- 
enced  thereby.  Rev.  Civ.  Code,  art  1984; 
De  Blanc  v.  Martin,  2  Rob.  (La.)  38;  GSOles- 
pie  V.  Cammack,  8  La.  Ann.  248;  Stone  t. 
Kidder,  6  La.  Ann.  562;  Florance  v.  Nolan, 
4  La.  Ann.  329;  Lee  v.  Whitehead,  8  La. 
Ann.  81.  One  of  the  attorneys,  who  testi- 
fied, admits  that  the  judgments  confessed 
were  more  than  enough  to  cover  all  the  prop- 
erty seized.  It  is  vain  for  these  creditors 
and  this  debtor  to  deny  complicity  and  co- 
operation. The  confessions  of  Judgments 
themselves  (a  favor  conferred  upon  a  s^ect 
few  only,  all  represented  by  the  same  agents) 
demonstrate  this.  These  confessions  were 
all  signed  at  the  same  time  at  the  debtor's 
residence.     Every  facility  was  extended  by 

the  debtor,  and  accepted  by  the  creditors,  to 
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put  their  claims  In  such  form  as  to  be  quick- 
ly executory  against  the  {Hroperty,  proceed- 
ings were  nndnly  expedited  to  this  end,  while 
the  debtor  stubbornly*  and  even  bitterly^ 
contested  the  snlts  brought  by  other  cred- 
itors, even  those  who  did  not  attach  or  sue 
to  rcToke.  She  not  only  fought  their  claims 
and  attachments,  employing  several  lawyers 
in  the  defense,  but  demanded  In  reconven- 
tion $SO,000  damages  against  those  who, 
after  the  stores  had  been  <^sed  by  the  sei- 
zure at  the  suit  of  the  favored  creditors,  had 
the  temerity  to  levy  attachments  on  the 
same  goods.  Not  only  did  the  debtor  utter 
no  word  of  complaint  against  tiie  seisure 
made  by  the  preferred  creditors,  but  It  ap- 
pears that  Jonas  Meyer  was  active  In  the 
endeavor  to  thwart  the  other  creditorsi 
Plaintiffs  herein  were  frustrated  by  him  in 
the  efforts  made  by  tiieir  counsel  to  obtain 
sureties  on  the  Injunction  bond,  which,  If 
obtained,  would  have  stayed  the  sale  of  the 
goods  under  the  executions  Issued  on  the 
confessed  Judgments  pending  this  litigation. 
The  ground  for  the  attachment  of  the  goods 
by  the  excluded  creditors  after  the  same  had 
been  seised  at  the  suit  of  the  favored  cred- 
itors was  the  preference  shown  the  latter  b^ 
the  Insolvent  debtor  in  the  confessions  of 
Judgment  executed  In  their  favor.  The 
Judge  below  sustained  the  attachments,  not*  1 
withstanding  the  strenuous  defense  made 
against  them  by  the  debtor.  In  preparation 
for  the  collapse,  the  debtor,  a  few  days  be- 
fore the  confessions  of  Judgment  were  given, 
sold  for  cash  the  only  piece  of  real  estate 
she  owned;  and  on  the  very  day  of  the  con- 
fessions she  disposed  of  her  stock  in  the 
Building  dc  Loan  Association  of  Monroe  for 
$1,237.60.  Besides  this,  all  the  cash  on 
hand.  In  bank,  and  in  the  store  disappeared 
Just  as  the  seizure  was  coming  on.  Yet  Jo- 
nas Meyer  testified  he  did  not  know  the 
store  was  to  be  seized;  and  this  notwith- 
standing he  had,  the  day  before,  signed  the 
confessions,  with  his  wife.  In  authorization 
of  her,  and  knew  the  court  was  in  session. 
In  the  desire  and  haste  to  include  all  who 
were  Intended  to  be  favdred,  and  exclude 
others,  Judgments  were  actually  confessed 
on  claims  not  yet  due.  One  of  the  notes 
sued  on  by  the  Merchants'  &  Farmers*  Bank 
was  not  due,  and  the  note  Itself  was  at  the 
time  In  New  York  as  collateral  security  for 
a  loan  the  bank  had  contracted  there.  The 
president  of  this  bank  testified  he  did  not 
know  how  the  confessions  were  taken,  or 
why  taken.  This  note,  held  by  the  bank 
and  not  due,  was  the  one  P.  Lowenberg, 
brother-in-law  of  the  debtor,  was  Indorser 
on.  So,  too,  the  note  for  $2,100  held  by  the 
Monroe  National.  Bank  (and  likewise  con- 
fessed on)  did  not  mature  until  December 
22d,— the  very  day  the  confessions  were 
signed  and  the  suits  filed.  Ck>unting  days 
of  grace,  this  note  was  not  demandable  un- 
til December  25,  1806.  It  thus  appears  to 
have  occupied  the  fortunate  position  of  hav- 


ing had  Judgment  by  confession  entered  up- 
on it  before  it  was  actually  due.  The  wAM- 
tude  about  this  note  is  easily  accounted  for 
by  the  fact  that  Herman  Meyer,  of  Meyer 
Bros.,  brother  of  the  debtcHr's  husband,  was 
guarantor  thereof.  It  is  a  circumstance 
worthy  of  remark  that  none  of  the  members 
of  the  firm  of  Meyer  Bros,  went  upon  the 
stand  in  this  hotly-contested  and  protracted 
litigation,  notwithstanding  the  large  Interest 
they  had  in  Its  outcome,  and  the  fact  that 
they  lived  in  Monroe,  where  the  case  was 
being  tried.  Meyer  Bros,  purchased  at  the 
sale  the  stock  of  goods  in  Monroe  and  that 
in  Alexandria,  as  well  as  the  other  property 
seized.  Including  notes,  accounts,  and  other 
assets.  After  the  purchase  they  conducted 
both  businesses  at  the  old  stands.  Jonas 
Meyer  was  retained  as  salesman  at  the  Mon- 
roe house.  After  buying  the  goods  at  a 
price  far  less  than  their  real  value,  Meyer 
Bros,  published  an  advertisement  of  the 
stock  of  merchandise  ot  the  Star  Emporium 
for  sale,  in  which  It  was  stated  to  be  a  baenk- 
rupt  sale  of  $30,000  worth  of  goods  pur- 
chased by  them  at  sheriff's  sale  at  great 
sacrifice,  and  to  be  sold  for  cash,  regardless 
of  cost  It  is  shown  that  in  the  months  of 
January,  February,  March,  April,  May,  June, 
and  July,  1807,  their  cash  sales  of  these 
goods  amounted  to  $20,000.  On  the  Ist  of 
August  a  large  remnant  of  the  stock  unsold 
was  moved  into  Meyer  Bros.'  store,  and 
Jonas  Meyer  still  continued  to  be  salesman 
there.  What  the  sum  total  was,  eventually 
realized  by  Meyer  Bros.,  from  this  bankrupt 
sale,  is  not  shown.  Nor  does  It  appear 
whether  they  were  accountable  to  the  other 
seizing  creditors  for  their  share  of  what  was 
realised  at  the  private  sales,  or  coily  for  such 
creditors'  pro  rata  of  the  sum  for  which  they 
bid  in  the  property  at  the  sheriffs*  sales. 

We  do  not  find  It  necessary  to  pass  upon 
any  of  the  nnnierous  bills  of  exception  found 
in  the  record.  They  relate  to  the  rulings  of 
the  court  a  qua  admitting  or  refusing  evi- 
dence offered.  We  will  say,  however,  that 
much  testimony  offered  by  plaintiffs  was  ex- 
cluded that  should  have  been  admitted. 
Averments  of  fraud  and  collusion  enlarge  the 
scope  of  the  reception  of  evidence. 

The  law  of  Louisiana  does  not  recc^niiize 
'^preferred"  creditors.  It  mercilessly  repro- 
bates all  unfair  preferences  by  which  an  in- 
solvent debtor  seeks  to  give  one  creditor  an 
advantage  over  another.  And  it  declares 
that,  a  debtor's  property  being  the  common 
pledge  of  his  creditors,  every  act,  device,  or 
machination  by  which  they  are  prejudiced 
may  form  the  subject  of  the  revocatory  ac- 
tion. Rev.  C»v.  Code,  art  1960.  The  fact 
that  the  machinery  of  the  law  and  of  the 
courts  is  used  to  effectuate  the  fraudulent 
purx)ose  aggravates  the  offending.  Newman 
T.  Baer,  CO  La.  Ann.  828, 23  South.  279;  Prats 
V.  Creditors,  0  Bob.  (La.)  288;  Stone  v.  Kid- 
der, 6  La.  Ann.  552;  Muse  v.  Yarborough, 
11  La.  580;  Haas  v.  Haas»  85  La.  Ann.  885, 
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The  case  at  bar  la  almost  Identical  in  its 
facts  with  Blodget  v.  Hogan,  10  La.  Ann. 
18,  and  the  principle  there  announced  must 
govern  here.  If  the  stock  of  goods  and  prop« 
erty  of  this  debtor  bad  been  conveyed  by 
private  act,  under  the  circumstances  men- 
tioned, to  the  favored  creditors,  the  transac- 
tion would  not  stand  a  moment  before  the  as- 
sault of  the  complaining  creditors.  Nor  can 
it  be  held  any  more  stable  because  sought  to 
be  done  under  cloak  of  the  forms  of  law. 

Plaintiffs  and  interveners  are  entitled  to  the 
alternative  remedy  of  either  having  the  con- 
fessions of  Judgment,  the  Judgments  based 
thereon,  and  the  executions  and  sales  there- 
under annulled,  and  the  property  or  its  pro- 
ceeds applied  to  payment  of  their  demands, 
or  to  Judgment  for  their  debts  against  the 
possessors  of  the  property  (ht  its  proceeds. 
Stone  V.  Kidder,  6  La.  Ann.  552;  Rev.  Civ. 
Code,  art  1977.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed; and  it  is  now  ordered  and  decreed 
that,  in  80  far  as  plaintiffs  and  interveners 
herein  are  concerned,  the  confessions  of 
Judgment  executed  by  Mrs.  AUce  Meyer  in 
favor  of  the  seven  creditors  hereinbefore 
named,  the  Judgments  of  the  court  a  qua 
based  thereon,  and  the  executions  and  sales 
thereunder  of  the  debtor's  property,  be  set 
aside  and  annulled,  and  that  the  property 
sold  under  said  executions,  or  its  proceeds, 
be  applied  to  payment  of  the  claims  of  the 
plaintiffs  and  interveners  herein,  and  that  to 
this  extent  and  for  this  purpose  plaintiffs 
and  interveners  do  have  Judgment,  and  re- 
cover of  the  seven  creditors  referred  to,  In 
solido,  the  amount  of  the  proceeds  of  said 
property,  as  shown  by  the  sheriff's  returns 
on  the  executions  aforesaid.  It  is  further 
ordered  and  decreed  that,  in  the  alternative, 
plahitiffs  and  interveners  do  have  and  recov- 
er of  Meyer  Broa,  and  the  individual  mem- 
bers of  that  firm,  purchasers  and  possess- 
ors of  all  the  property  sold  under  the  ex^u- 
tions  aforesaid,  in  solido,  the  amounts  due 
said  plaintiffs  and  interveners,  respectively, 
by  the  insolvent  debtor,  Mrs.  Alice  Meyer. 
It  is  further  ordered,  etc.,  that  the  costs  of 
both  courts  be  taxed  against  defendants  and 
appellees. 

MILLER,  J,  I  dissent  on  the  question  of 
Jurisdiction. 

On  Application  for  Rehearing. 

(June  29,  1888.) 

BLANGEULRD,  J.  A  re-examination  of 
this  case  discovers  no  ground  for  setting  aside 
the  Judgment  heretofore  pronounced  by  the 
court  But  we  have  concluded  to  amend  in 
one  particular  the  decree  rendered,  and  ac- 
cordingly it  is  amended  and  reannounced  so 
as  to  read  as  follows:  "It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed;  and  it  is  now  ordered  and  de- 


creed that,  in  so  far  as  plaintiffs  and  Inter- 
veners herein  are  concerned,  the  confessions 
of  Judgment  executed  by  Mra  Alice  Meyer 
in  favor  of  the  seven  creditors  heretofore 
named,  the  Judgments  of  the  court  a  qua 
based  thereon,  and  the  executions  and  sales 
thereunder  of  the  debtor's  property,  be  set 
aside  and  annulled,  and  that  the  property 
sold  under  said  executions,  or  its  proceeds, 
be  applied  to  the  payment  of  the  claims  of 
the  plaintiffs  and  interveners  herein,  and 
that  to  this  extent  and  for  this  purpose, 
plaintiffs  and  interveners  do  have  Judgment, 
and  recover  of  the  seven  creditors  referred 
to  the  amount  of  the  proceeds  of  said  prop- 
erty, as  shown  by  the  sheriff's  returns  on  the 
executions  aforesaid.  It  is  further  ordered 
and  decreed  that  in  the  alternative,  plaintiffs 
and  interveners  do  have  and  recover  of  Mey- 
er Bros.,  and  the  individual  members  of  that 
firm,  purchasers  and  possessors  of  all  the 
property  sold  under  the  executions  aforesaid, 
in  solido,  the  amount  due  said  plaintiffs  and 
interveners,  respectively,  by  the  insolvent 
debtor,  Mrs.  Alice  Meyer.  It  is  further  or- 
dered, etc.,  that  the  costs  of  both  courts  be 
taxed  against  defendants  and  appellees." 
Rehearing  refused. 

(60  La.   Ann.  1074) 
FOY  et  al.  v.  MAYOR.  ETC.,  OP  NEW 
ORLEANS.     (No.  12,700.) 
(Supreme  Court  of  Louisiana.     June  22,  1896.) 
CiTT  Budget— Attack  by  Judgment  Creditor- 
Right  or  Action. 
An  ordinary  action  of  a  Judgment  cred- 
itor of  the  city  of  New  Orleans,  attacking  the 
1897  annual  city  budget  subseqnent  to  its  ap- 

EroTal  by  special  ordinance,  and  also  the  1808 
udget  81Z  months  prior  to  its  preparation  and 
presentation,  discloses  no  cause  of  action. 

(Syllabns  by  the  CSourt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  Florville  Foy  and  others  against 
the  mayor  and  council  of  New  Orleans. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Charles  Louque,  for  appellants.  James  /. 
McLoughlin,  Asst.  City  Atty,,  and  Samuel 
L.  Gilmore,  City  Atty.,  for  appellees. 

WATKINS,  J.  The  pUintlff  Foy,  allegins 
himself  to  be  a  Judgment  creditor  of  the 
city  of  New  Orleans  for  the  sum  of  $1,658, 
with  Interest,  and  in  the  further  sum  of 
$930,  with  Intei-est,  less  a  credit  of  (1,0(K) 
paid  and  credited  thereon,  and  various  other 
Judgment  creditors  for  sundry  small 
amounts,  of  $200  or  $300  each.  Join  in  one 
petition,  and  make  common  cause;  and,  for 
the  reasons  therein  assigned,  they  Jointly 
demand  that  the  defendants  "be  directed  to 
amend  their  budget  of  1887  so  as  to  strike 
therefrom  all  items  which  have  been  object- 
ed to,  •  •  •  and  that  they  be  ordered  to 
place  [their  claims]  upon  said  budget  for 
the  full  amount  of  their  Judgments,''  etc^ 
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and,  In  tlie  alternative  that  the  court  cannot 
afford  them  full  and  adequate  relief  on  the 
budget  of  1887,  "that  said  council  be  order- 
ed to  place  petitioners  on  the  budget  of 
1808/'  etc.  On  the  trial  there  was  Judgment 
in  favor  of  the  defendants,  and  the  plain- 
tiffs have  appealed. 

The  theory  of  the  plaintiffs  is  that  sev- 
eral creditors  of  the  city  enjoined  the  pay- 
ment by  the  city  of  several  items  of  indebt- 
edness which  figured  upon  the  city's  annual 
budget  of  1897,  and  same  was  made  perpet* 
ual  by  a  final  Judgment  of  this  court;  that 
I>etitioners  object  to  certain  enumerated 
items,  aggregating  $72,000,  which  had  been 
illegally  budgeted  and  appropriated  therein; 
that  the  plaintiff  Foy  sued  out  a  mandamus 
to  compel  the  city  council  to  budget  the 
amounts  of  his  aforesaid  Judgments,  but 
that  relief  was  denied,  with  the  right  re- 
served to  attack  the  budget  in  a  direct  ac- 
tion; that  the  city  has  recently  passed  two 
ordinances  whereby  said  amounts  have  been 
applied  to  the  liquidation  of  the  expenses  of 
garbage  removal,  but  that  said  sums  of 
money  have  not  been  actually  expended  by 
the  city  treasurer;  that  it  is  the  duty  of  the 
city  council  to  provide  annually  for  the 
payment  of  Judgments. 

The  defendants  first  tendered  a  plea  of  no 
cause  of  action,  and,  the  Judge  a  quo  having 
referred  same  to  the  merits,  they  filed  an 
answer,  pleading  the  general  issue.  In  the 
course  of  the  discussion,  defendants'  coun- 
sel suggested  our  lack  of  Jurisdiction  ra- 
tione  materise,  but  it  is  not  well  taken.  See 
Marx  V.  Meyer,  50  La.  Ann.  — ,  23  South. 
923. 

It  seems  to  us  too  clear  for  argument  that 
the  exception  of  no  cause  of  action  should 
have  been,  if  it  was  not,  sustained  in  the  dis- 
trict court;  and  this  fact  cannot  now  be  as- 
certained, for  the  reason  that  the  record 
falls  to  disclose  the  ground  on  which  our 
learned  brother  of  that  court  pitched  his 
decision.  The  decisions  of  this  court  to 
which  the  plaintiffs'  petition  doubtless  refers 
are  the  following,  viz.:  State  ex  rel.  Foy  v. 
City  of  New  Orleans,  49  La,  Ann.  947,  22 
South.  370,  and  Badger  v.  City  of  New  Or- 
leans, 49  La.  Ann.  804,  21  South.  870.  Both 
of  those  cases  were  mandamus  proceedings 
taken  against  the  mayor  and  city  council  for 
the  purpose  of  compelling  said  respondents 
to  put  their  respective  claims  upon  the  city 
budget  for  the  year  1897.  In  each  case, 
Judgment  went  in  favor  of  the  respondents, 
and  the  respective  relators  appealed.  In 
the  Foy  Case,  above  referred  to,  there  was 
the  following  reservation  made,  viz.:  "The 
mandamus  be,  and  same  is  hereby,  dismiss- 
ed, under  reservation  of  any  legal  rights 
which  he  may  have  as  holder  and  owner  of 
the  Judgments  which  he  declared  on."  In 
that  immediate  connection  we  were  careful 
enough  to  say:  "We  express  no  opinion  as 
to  the  scope  of  the  rights  which  the  relator 
may  be  entitled  as  holder  of  the  Judgments 
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on  which  he  declares,~whether,  by  vlrtne 
of  the  pleadings  in  the  case  on  which  they 
were  rendered,  and  the  terms  of  the  Judg- 
ments themselves,  he  be  entitled,  as  a  'gen- 
eral creditor,'  to  be  paid  out  of  any  and  all 
funds  which  may  be  found  available  for  the 
payment  of  'debts'  of  the  corporation,  or 
whether  to  be  restricted  to  some  special  fifnd 
or  funds."  We  have  substantially  the  same 
difiSculty  still  confronting  us;  for,  whether 
plaintiffs  be  the  general  or  special  creditors 
of  the  city,  there  is  nothing  in  the  record  to 
show.  This  matter  being  in  doubt,  and  en- 
tirely undetermined,  we  cannot  see  our  way 
to  granting  the  relief  plaintiffs  demand. 
There  are  three  obstacles  in  their  way:  (1) 
The  budget  was  finally  approved  in  Decem- 
ber, 1897,  by  a  special  ordinance  of  the  city, 
which  bars  and  absolutely  concludes  aU 
those  who  did  not  formally  oppose  same; 
(2)  the  budget  of  the  year  1898  cannot,  un- 
der the  law,  be  prepared  and  filed  until  the 
month  of  December,  1898,  and  consequently, 
quoad  hoc,  this  suit  is  premature,  there  be- 
ing no  1898  budget  in  esse;  (3)  there  is  no 
substantial  basis  upon  which  this  suit  can 
rest,  as  neither  the  budget  of  1897  nor  1898 
can,  under  existing  circumstances,  be  at- 
tacked in  this  form  of  proceeding.  For 
these  reasons  this  suit  discloses  no  cause  of 
action.    Judgment  aflirmed. 


(60  La.  Ann.  1077) 
ELDER  et  aL  v.  LUDELING.  (No.  12,707.) 
(Supreme  Court  of  Louisiana.  Feb.  7,  1898.) 
Attachmbnt— Sbrvigs  of  Writ— Nonrbsidbnt— 

SCBSBQUBNT  PBRSONAL  SbRVIOB. 

A  sheriff's  return  disclosing  that  service 
of  citation  and  writs  of  attachment  and  seques- 
tration was  made  by  handing  copies  thereof  to 
a  curator  ad  hoc,  the  same  is  illegal  and  void, 
because  it  does  not  conform  to  the  positive  re- 

Suirements  of  the  Code  of  Practice;  and  as 
[lose  formalities  stand  in  lieu  of  citation  to  a 
nonresident,  and  miiRt  be  strictly  complied 
with,  on  pain  of  nullity,  the  suit  must  be  dis- 
missed, and  the  writs  dissolved,  because  the 
jurisdiction  of  the  court  did  not  attach. 

On  Rehearing. 

1.  A  party  sued  as  an  absentee  and  nonresi- 
dent of  the  state,  and  her  property  attached 
and  sequestered,  may  be  subjected  to  the  juris- 
diction of  the  court  during  the  pendency  of  the 
suit  by  personally  serving  her  with  a  citation; 
and  thereupon  a  personal  judgment  may  be 
rendered  against  her  for  the  amount  of  the 
debt  demanded. 

2.  But  this  service  of  citation  does  not  pos- 
sess the  retrospective  effect  of  curing  a  defec- 
tive service  of  writs  of  attachment  and  seques- 
tration, to  which  the  curator  ad  hoc  had  except- 
ed prior  thereto. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  pariah 
of  Ouachita;  W.  N.  Potts,  Judge. 

Action  by  Elder  &  Davis  against  Mrs.  M. 
C.  Ludeling.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Modified  and  af- 
firmed. 

Farrar,  Jonas,  Kruttschnitt  &  Guriev, 
Thomas  O.  ~  -  —    —   - 
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appellant.    Charles  J.   Boatner  and   Fred- 
erick G.  Hudson,  for  appellees. 

WATKINS,  J.  This  suit  is  brought  upon 
a  stated  account  for  $5,610.30,  coupled  with 
an  attachment  and  sequestration;  and  from 
a  judgment  in  favor  of  the  plaintiffs  for  the 
amount  of  this  claim,  and  sustaining  both  of 
said  writs,  the  defendant  has  appealed. 

The  averment  on  which  the  plaintiffs  de- 
manded an  attachment  is  that  the  defendant 
was  ''a  nonresident  of  the  state,"  residing 
"in  the  city  of  Bridgeport,  state  of  Connecti- 
cut" Upon  this  allegation,  duly  sworn  to 
by  the  plaintiffs,  the  court  appointed  a  cura- 
tor ad  hoc  to  represent  the  absent  defendant, 
and  caused  writs  of  attachment  to  issue  to 
the  sheriffs  of  the  parish  of  Ouachita  and 
the  parish  of  Morehouse,  In  each  of  which 
the  defendant  owned  a  plantation  and  other 
property.  The  allegation  upon  which  the 
plaintiffs  demanded  a  sequestration  were 
that  they  had  a  lien  and  privilege,  as  the  fur- 
nishers of  necessary  plantation  supplies,  on 
the  crops  of  the  defendant,  ''and  that  she 
has  removed  from  said  plantation,  and  ship- 
ped to  a  cotton  factor  in  the  city  of  New 
Orleans,  all  the  crops  raised  on  said  planta- 
tions during  the  year  1895;  and  petitioners 
fear  and  believe,  and  have  good  grounds  to 
fear  and  believe,  that  the  defendant  will 
conceal,  part  with,  or  dispose  of  same  dur- 
ing the  pendency  of  the  suit."  In  limine  the 
defendant  appeared  by  counsel  for  the  sole 
purpose  of  excepting  to  the  suit,  and  the 
writs  of  sequestration  and  attachment,  on 
the  ground  that  same  were  illegal,  null,  and 
void,  for  the  reason  that  neither  the  citation, 
the  writ  of  attachment,  nor  the  writ  of  se- 
questration were  legally  served,  copies  of 
same  having  never  been  posted  on  the  door 
of  the  room  where  the  court  in  which  the 
writ  is  pending  is  held,  as  the  law  requires. 
In  the  alternative,  she  avers  that  she  is  and 
has  been  a  resident  of  the  parish  of  Ouach- 
ita, and  verily  believes  that  her  said  resi- 
dence was  well  known  to  the  plaintiffs  when 
this  suit  was  filed,  and  that  she  cannot  be 
legally  brought  into  court  by  means  of  a 
curator  ad  hoc;  that  the  plaintiffs'  aver- 
ments on  which  they  obtained  said  writs  are 
false  and  untrue;  that  she  was  not  making 
nor  attempting  to  make  any  disposition  of 
the  crops  or  other  property  on  which  the 
plaintiffs  had  a  lien  and  privilege,  other  than 
that  agreed  on  between  her  authorized  agent 
and  attorney  in  fact  and  the  plaintiffs;  and 
that  the  plaintiffs  well  knew  that  she  was 
giving  to  no  other  creditor,  more  than  them- 
selves, a  preference  on  the  proceeds  of  the 
sales  thereof.  On  the  same  date  the  curator 
ad  hoc  moved  to  dissolve  the  writs  and  dis- 
miss the  suit  on  the  ground  that  the  defend- 
ant was  a  resident  of  the  parish  of  Ouachita, 
and  not  a  nonresident  of  the  state  of  Louisi- 
ana. It  is  obvious  that  the  sole  ground  of 
plaintiffs'  attachment  proceedings  is  the  al- 
leged nonresidence  of  the  defendant     She 


is  sought  to  be  brought  into  court  &nd  •QlE>- 
Jected  to  a  large  Judgment  through  the  in- 
terposition of  a  curator  ad  hoc  only.  It  is 
not  pretended  that  she  was  personally  cited 
and  served,  or  that  a  domiciliary  service  was 
made  upon  her.  It  is  not  claimed  that  cita- 
tion was  issued  to  and  served  upon  her  at- 
torney In  fact  in  the  parish  of  Ouachita,  to 
whom  she  had  given  a  power  of  attorney, 
and  authorized  him  to  receive  service  of  ci- 
tation. Conceding,  then,  for  the  purpose  of 
defendant's  first  exception,  that  the  defend- 
ant is  a  nonresident  as  she  is  alleged  to  be, 
the  Jurisdiction  of  the  court  depends  upon 
the  legality  and  regularity  of  the  service 
of  the  citation  and  writs  of  attachment  and 
sequestration.  It  appears  from  the  record 
that  the  two  motions  to  dissolve  the  writs 
and  dismiss  the  suit  were  filed  on  the  28th 
of  January,  1896.  The  record  discloses  no 
citation  directed  to  the  defendant  and  that 
the  only  process  by  which  the  plaintiffs 
sought  to  obtain  a  Judgment  against  the  de- 
fendant was  through  a  curator  ad  hoc.  It 
shows  further  that  the  writ  of  attachment 
issued  to  the  sheriff,  of  the  parish  of  Ouachi- 
ta was  served  by  "handing  a  copy  to  B.  T. 
Lamkln,  curator  ad  hoc";  that  the  writ 
of  sequestration  directed  to  said  sheriff  was 
served  by  ''handing  a  copy  to  B.  T.  Lam- 
kin,  curator  ad  hoc";  that  the  writs  of  at- 
tachment and  sequestration  which  were  is- 
sued to  the  sheriff  of  the  parish  of  More- 
house were  not  served  at  all,  or  upon  any 
one,  or  in  any  place.  Notwithstanding  the  is- 
sue was  directly  made  by  the  defendant's  ex- 
ception that  neither  the  citation  nor  the 
writs  of  attachment  and  sequestration  bad 
been  legally  served,  by  affixing  certified 
copies  thereof  to  the  door  of  the  room  where 
the  court  in  which  the  suit  is  pending  Is 
held,  the  record  is  barren  of  testimony  on 
the  subject,  and  the  returns  of  the  two  sher- 
iffs show  an  exactly  contrary  state  of  facts. 
The  Code  of  Practice  provides  that  if  the 
defendant  "be  absent  or  reside  out  of  the 
state,  in  such  case  the  sheriff  shall  serve 
the  attachment  and  citation  by  affixing 
copies  of  the  same  on  the  door  of  the  room 
where  the  court  in  which  the  suit  is  pending 
is  held."  Code  Prac.  art.  254.  It  further 
provides  that  the  sheriff  shall  serve  the  writ 
of  sequestration  by  "serving  the  petition  and 
the  copy  of  the  order  of  sequestration  upon 
the  defendant"  It  has  been  repeatedly 
held  that  the  formalities  prescribed  in  these 
articles  of  the  Code  of  Practice  stand  in 
lieu  of  citation  In  the  ordinary  form,  and 
must  be  strictly  complied  with,  upon  pain 
of  nullity,  and  the  court  has  invariably  dis- 
solved the  writs  on  account  of  the  failure 
of  compliance  therewith;  and  among  other 
cases  the  following  may  be  cited,  viz.:  Put- 
nam V.  Banking  Co.,  3  Rob.  (La.)  232; 
Kraeutler  v.  Bank,  12  Rob.  (La.)  461;  Mit- 
hoff  V.  Dewees,  9  La,  Ann.  550;  Cox  v.  Brad- 
ley, 15  La.  Ann.  529;    Wooldridge  v.  Mon- 

teuse,  27  La.  Ann.  79;   Council  y.  Medlock, 
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24  La.  Ann.  612;  Oonnell  t.  Meddock,  25  La. 
Ann.  590;  Irving  y.  Bdrington,  41  La.  Ann. 
<>71,  6  South  177. 

Plain  as  the  terms  of  the  Code  of  Practice 
are,  and  as  unmistakable  as  the  decisions 
of  this  court  appear  to  be,  the  district  Judge 
tried  and  overruled  the  defendant's  motions 
on  Wednesday,  the  16th  of  December,  1896. 
Something  was  said  in  oral  argument  to  the 
effect  that  the  defendant  had  waived  the 
benefit  of  her  motion  and  exception,  but  such 
waiver  is  not  discoverable  in  the  record. 
On  the  contrary,  it  appears  from  the  record 
that  the  defendant  did  not  file  her  answer 
to  the  suit  until  the  23d  of  December,  1896, 
—one  week  subsequent  to  the  motion  to  dis- 
solve being  overruled;  and  same  is  prefaced 
by  the  statement  that  she  reserved  "all  her 
rights  under  her  exception  and  motion  to 
dissolve  the  writs  of  attachment  and  seques- 
tiation."  In  addition  to  the  foregoing,  there 
is  no  mention  made  in  the  brief  of  plain- 
tiffs' counsel  in  reference  to  any  such 
waiver.  In  our  opinion,  it  is  clear  that  there 
was  no  legal  service  of  citation,  or  of  writs 
of  attachment  and  sequestration,  and  that 
the  court  below  erred  in  failing  to  so  decide. 
Finding  the  service  wanting  in  the  forego- 
ing essential  reqtiirements,  the  Jurisdiction 
of  the  court  did  not  attach.  It  is  therefore 
ordered  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled  and  reversed;  and 
it  is  further  ordered  and  decreed  that  the 
suit  of  plaintiffs  be  dismissed,  and  the  writs 
of  attachment  and  sequestration  be  dissolv- 
ed, and  that  all  costs  be  taxed  against  the 
plaintiffs  and  appellees. 

On  Rehearing. 
(June  13.  1898.) 
On  the  7th  of  February,  1898,  we  handed 
down  an  opinion  in  this  cause  reversing  the 
judgment  appealed  from,  dissolving  the  writs 
of  attachment  and  sequestration,  and  dis- 
missing plaintiffs'  suit;  same  having  been 
prosecuted  against  the  defendant  as  an  ab- 
sentee, and  the  service  of  the  writs  havhig 
been  found  defective.  Thereupon  the  plain- 
tiffs' counsel  made  an  application  for  a  re- 
hearing on  the  sole  ground  *'that  the  opinion 
of  the  court  Is  based  wholly  and  entirely  on 
the  assumption  that  no  citation  whatever  had 
issued  to  the  defendant  in  the  cause,"  where- 
as there  had  been,  in  fact  (though  same  had 
been  Inadvertently  omitted  from  the  tran- 
script of  appeal)  citations  regularly  served 
upon  both  the  curator  ad  hoc,  and  upon  the 
defendant  in  person,  in  the  parish  of  Ouachi- 
ta. Subsequently  to  the  filing  of  said  appli- 
cation, and  as  auxiliary  to  and  in  aid  of 
same,  we  granted  the  plaintiffs  a  writ  of 
certiorari,  addressed  to  the  clerk  of  the  dis- 
trict court,  requiring  him  to  produce  the  orig- 
inal citations  referred  to,  or  certified  copies 
of  same,  to  be  placed  in  the  transcript,  in  or- 
der to  complete  and  perfect  same,  and  make 
it  conform  to  the  record  in  the  court  below. 
The  failure  to  transcribe  the  said  citations  in- 


to the  transcript  being  a  fault  attributable 
to  the  clerk,  and  the  absence  of  same  not 
having  been  brought  to  the  attention  of  ei- 
ther counsel  in  the  case,  we  were  of  opinion 
that  the  ends  of  Justice  would  be  best  sub- 
served by  granting  the  relief  sought,  even 
pending  an  application  for  rehearing,  while 
recognizing  this  course  of  proceeding  as  a 
departure  from  the  usual  course  In  such  mat- 
ters. The  original  citations  having  been  pro- 
duced and  filed,  the  question  for  us  to  de- 
cide is  to  what  extent  and  in  what  manner 
does  their  production  change  the  situation, 
and  necessitate  an  alteration  in  our  decree; 
our  former  Judgment  having  been  set  aside, 
and  a  new  trial  granted.  The  following  data 
from  the  record  are  worthy  of  consideration, 
viz.:  (1)  The  citation  to  the  curator  ad  hoc 
was  served  on  him  on  the  16th  of  January, 
1896;  (2)  the  motions  to  dissolve  were  filed 
on  the  28th  of  January,  1896;  (3)  citation  to 
the  defendant  was  personally  served  upon 
her  on  the  25th  of  March,  1896;  (4)  the  mo- 
ttons  to  dissolve  were  tried  and  overruled 
on  the  16th  of  December,  1896;  (5)  the  an- 
swer of  the  defendant  was  filed  on  the  23d 
of  December,  1896,  fully  reserving  the  ben* 
efit  of  her  exception.  It  is  quite  obvious  that 
the  service  of  citation  upon  the  defendant, 
in  person  though  it  were,  had  no  effect  upon 
the  record  or  the  rights  of  parties  thereunder, 
but  that  they  remained  Just  as  they  existed 
on  the  23d  of  January  preceding,  and  sub- 
ject to  the  exception  and  motion  of  defend- 
ant to  dissolve. 

Counsel  for  the  plaintiffs  on  the  second 
hearing  press  the  argument  that  the  de- 
fendant did  not  rest  her  case  upon  an  excep- 
tion and  motion  to  dissolve,  exclusively,  but 
that  she  put  at  issue  the  merits,  in  a  limited 
sense,  and  by  so  doing  waived  the  benefit  of 
her  exception,  and  submitted  herself  to  the 
jurisdiction  of  the  court  and  thereby  lost 
the  benefit  of  her  exception.  The  following 
is  the  defendant's  exception  in  extenso,  viz.: 
*'Now  comes  the  defendant  in  the  above  en- 
titled and  numbered  suit,  and  moves  to  dis- 
solve the  writs  of  attachment  and  sequestra- 
tion and  dismiss  the  suit  on  the  following 
grounds:  (1)  Because  she  has  never  been 
legally  cited;  that  she  is  a  resident  of  the 
parish  of  Ouachita,  and  verily  believes  her 
residence  was  well  known  to  plaintiffs  when 
the  suit  was  filed;  and  that  the  appointment 
of  a  curator  ad  hoc  to  represent  her,  and 
service  of  citation  upon  him,  were  illegal  and 
void.  (2)  Even  if  she  had  been  a  nonresi- 
dent of  the  state,  the  pretended  citation 
would  still  have  been  null,  from  the  fact 
that  notice  or  copy  of  citation,  and  of  writs 
of  attachment  and  sequestration  were  not 
posted  at  the  court-house  door,  as  the  law 
requires.  (3)  Respondent  specially  alleges 
that  the  allegations  on  which  the  writs  of  at- 
tachment and  sequestration  were  issued  were 
false  and  untrue.  She  avers  that  the  writs 
of  attachment  and  sequestration  issued  in 
this  case  were  obtained  wroj 
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dotnly,  wantonly*  and  vlndictlyely,  without 
just  cause  in  either  law  or  fact.  Wherefore 
she  prays  that  the  writs  of  attachment  and 
sequestration  be  dissolved*  and  further  prays 
that  the  demands  of  plaintiffs  be  rejected,  and 
that  she  may  have  Judgment  against  the 
plaintiffs  for  twelve  hundred  dollars  special 
damages,  over  and  above  those  claimed  in 
her  exception  and  motion  to  dissolve,  and  for 
costs  and  general  relief.  [Signed]  Thomas 
O.  Benton,  Attorney."  The  defendant  ap- 
peared for  the  sole  purpose  of  moving  to  dis- 
solve the  writs  of  attachment  and  sequestra- 
tion, though  the  consequence  of  same  was 
expected  to  be  the  dismissal  of  the  suit,  as 
she  was  sued  as  a  nonresident  The  motion 
assigns  three  different  grounds  for  the  dis- 
missal of  the  writs:  (1)  Because  she  had 
never  been  legally  dted,  not  being  an  ab- 
sentee; (2)  because  the  writs  had  not  been 
served  as  the  law  requires;  (3)  because  the 
allegations  on  which  the  writs  were  obtained 
were  false  and  untrue.  Evidently,  neither 
of  these  grounds  of  exception  had  any  rela- 
tion—even the  remotest— to  the  merits  of  the 
cause,  which  were  indebtedness  vel  non. 
They  conclude  with  the  prayer,  "Wherefore 
she  prays  that  the  writs  of  attachment  and 
sequestration  be  dissolved.*'  Her  further 
prayer  relates  to  the  rejection  of  plaintiffs' 
demand  for  the  issuance  and  maintenance  of 
the  writs,  and  the  allowance  of  $1,200  special 
damages.  The  record  shows  affirmatively 
that  the  defendant's  motion  to  dissolve  was 
filed  on  the  28th  of  Dec^nber,  1896,  and  was 
tried  and  overruled  on  the  16th  of  December, 
1896;  nearly  12  months  having  elapsed  in  the 
meanwhile.  But  it  was  not  until  the  23d 
of  December,  1896,  that  defendant's  answer 
was  filed,  and  it  contained  a  full  reservation 
of  all  her  rights  under  her  exception.  We 
quote  the  following  from  the  brief  of  counsel 
for  the  plaintiffs,  for  the  purpose  of  showing 
their  total  want  of  application  to  the  facts 
of  this  case:  'The  precise  question  has  fre- 
quently been  decided:  In  Rowlett  v.  Shep- 
herd, 4  La.  91,  the  court  says:  'It  is  true,  as 
stated  in  argument,  that  citation  is  the  basis 
on  which  every  suit  must  rest,  but  appear- 
ance and  pleading  to  the  merits  are  always 
considered  to  cure  the  defect  Here  the  de- 
fendant appeared  and  pleaded  to  the  merits, 
but  before  doing  so  he  expressly  excepted  to 
the  want  of  citation.  Whether,  under  our 
law,  where  exceptions,  though  they  must  pre- 
cede in  order,  may  be  put  in  at  the  same  time 
with,  an  answer  to  the  merits,  the  objection 
to  the  want  of  citation  could  be  considered 
as  abandoned  by  presenting  the  contestatlo 
lites  on  other  matters,  need  not  be  decided. 
In  this  instance  the  party  went  to  trial  on 
the  merits,  without  requiring  a  decision  on 
the  exceptions,  and  this  we  consider  a  clear 
waiver  of  it'  In  Livingston  v.  Dick,  1  La. 
Ann.  328,  the  court  says:  *The  defendant  in  in- 
junction filed  a  written  motion  to  dissolve  the 
injunction,  in  which  he  alleges,  as  grounds 
for   the  dissolution:     (1)  That  he  had  not 


been  served  with  a  citation,  but  that  plaintiff 
had  induced  the  sheriff  to  desist  from  pro- 
ceeding in  the  case.  This  ground  hardly  re- 
quires notice.  The  objection  of  absence  of 
citation  was  clearly  abandoned  by  the  de« 
fondant's  appearance  and  pleading  in  the 
cause,  and  going  to  trial  before  a  Jury  upon 
the  merits  without  any  disposition  made  of 
that  part  of  the  motion.' "  Again:  ''Your  hon- 
ors have  had  this  subject  under  considera- 
tion very  recentiy.  In  the  case  of  Williams 
V.  (Commission  Co.,  45  La.  Ann.  1013, 13  South. 
394,  defendants,  nonresidents  of  the  state, 
were  brought  into  court  by  attachment,  and 
the  appointment  of  a  curator  ad  hoc.  The 
sheriff  in  that  case,  as  in  this,  served  the 
citation  and  petition  on  the  curator  ad  hoc, 
but  failed  to  post  them  at  the  court-house 
door.  Defendants  moved  to  dissolve  the  at- 
tachment on  the  ground,  among  others,  that 
the  service  is  illegal;  the  required  posting  of 
the  petition,  citation,  and  writ  of  attachment 
at  the  court-house  door  not  having  been  com- 
plied with.'  The  court  says:  'In  reference 
to  the  first  proposition,  the  plaintiff's  coun- 
sel argue  that  the  defendants  waived  the  in- 
formality of  service  of  citation  and  writ  of 
attachment  by  their  appearance  in  the  suit 
and  having  furnished  bond'  and  obtained  the 
possession  of  the  property  attached.  •  •  • 
They  appeared  in  the  suit  and  imqualifiedly 
delivered  to  the  sheriff  their  obligation  to 
satisfy  such  Judgment  to  the  value  of  the 
property  attached,  as  may  be  rendered 
against  them  in  the  suit  pending.  It  is  the 
appearance  authorized  by  article  259  of  the 
Ck>de  of  Practice.  It  is  characterized  as  an 
appearance  in  the  suit  The  only  question 
for  our  decision  is,  does  that  appearance  cure 
the  informality  of  service  alleged?'"  The 
authority  of  those  decisions  is  not  doubted, 
but  their  applicability  is  lacking  altogether. 
The  point  is  not  well  taken,  and  cannot  be 
sustained.  We  do  not  regard  It  necessary  to 
decide  whether  or  not  the  defendant  was  an 
absentee,  or  a  nonresident  of  the  state,  at 
the  time  of  the  institution  of  the  suit  for 
the  reason  that  personal  service  of  citation 
upon  her.  while  she  was  within  the  terri- 
torial Jurisdiction  of  the  district  court  dur- 
ing the  pendency  of  the  suit  is  sufilcient  to 
submit  her  to  that  Jurisdiction  at  the  time 
Judgment  was  pronounced,— at  least  in  so 
far  as  the  debt  was  concerned.  It  is  evident 
that  the  service  of  the  citation  upon  the  de- 
fendant personally  on  the  25th  of  March, 
1896,  could  not  and  did  not  have  the  effect 
of  giving  life  to  an  attachment  which  had 
not  been  legally  and  validly  served.  The 
same  reasoning  applies  with  equal  force  to 
the  writ  of  sequestration.  In  so  far  as  the 
indebtedness  of  the  defendant  is  concerned, 
there  appears  to  be  no  controversy,  except 
with  respect  to  the  sum  of  9^8,  which  is  thus 
explained  in  the  brief  of  plaintiffs'  counsel: 
"The  evidence  shows  beyond  question  that  in 
January,  1885,  I.  I.  Davis,  a  merchant  in 
Monroe,  Louisiana,  agreed  to  make  advuces 
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to  defendant's  plantations  during  that  year. 
Under  this  arrangement  $418  had  been  ad- 
vanced by  Mr.  Davis,  when  he  formed  a 
partnership  with  Mr.  Elder,  under  the  firm 
and  name  of  Elder  &  Davis.  The  account 
against  the  defendant  for  $418  was  trans* 
f  erred  by  Davis  to  the  firm  of  Elder  &  Davis, 
which  firm  continued  advances  to  the  defend- 
ant, through  the  year,  amounting  to  $5,610.- 
30."  This  statement  is  fully  borne  out  by  the 
record,  and  we  are  of  opinion  that  the 
plaintiffs  are  entitled  to  a  personal  Judgment 
against  the  defendant  for  the  entire  amount 
claimed,  and  for  which  Judgment  was  render- 
ed in  the  court  below;  but  in  our  opinion 
now,  and  as  it  was  expressed  in  our  original 
decree,  the  writs  of  attachment  and  seques- 
tration should  have  been  dissolved,— the  cost 
of  the  principal  suit  being  taxed  against  the 
defendant,  and  those  incident  to  the  writs  of 
attachment  and  sequestration  against  the 
plaintiffs. 

With  regard  to  the  defendants  demand 
for  special  and  general  damages,  we  think 
a  proper  allowance  should  be  made,  but  we 
are  not  impressed  with  their  gravity;  nor  do 
we  think  a  large  sum  should  be  awarded. 
The  extent  of  the  property  seized  should 
not  control  our  Judgment,  notwithstanding 
a  large  amount  was  seized,  as  the  proof  does 
not  show  any  great  amount  of  injury,  trou- 
ble, or  inconvenience  to  the  defendant.  At- 
torneys were  employed  to  dissolve  the  writs, 
and  a  curator  ad  hoc  was  appointed.  With- 
out particularly  specifying  the  items  of  dam- 
age, we  are  of  opinion  that  the  sum  of  $150 
would  compensate  the  defendant  for  all  of 
her  outlay  in  expenses  and  attorney's  fees, 
including  the  fee  of  the  curator  ad  hoc.  It 
is  therefore  ordered  and  decreed  that  our 
former  decree  be  set  aside,  and  that  the 
Judgment  appealed  from  be  affirmed,  except 
in  respect  to  the  writs  of  attachment  and  se- 
questration, and  that  in  respect  of  same  the 
Judgment  be  amended  by  dissolving  same  at 
the  cost  of  the  plaintiffs,  and  that  they  be 
adjudged  and  decreed  to  pay  the  defendant, 
as  damages  for  the  dissolution  of  said  writs, 
the  sum  of  $150,  and  that  as  thus  amended 
the  Judgment  be  affirmed. 


(50    La.    Ann.    1220) 

Snccession    of   ROGGE. 

ROGGE  V.  NOUVBT  et  al.     (No.  12,539.)i 

(Supreme  Oourt  of  Louisiana.     June  13,  1898.) 

Stalb   Claim— Community   Property— Prbsumf- 

TioNB— Dkath  of  Rich  Spousb— 

Marital  Portion. 

1.  A  claim  long  pending  against  an  alleged 
debtor,  not  presented  or  prosecuted  during  her 
lifetime,  and  only  sought  to  be  enforced  after 
her  death,  is  loolced  upon  as  stale,  not  reg:ard- 
ed  with  favor,  and  tlie  evidence  in  support 
thereof  must  be  entirely  conclusive  and  satis- 
factory. 

2.  The  presumption  that  property  purchased 
during  marriage  in  the  name  of  the  wife  per- 

1  Rehearing  denied  June  29,  1808. 


tains  to  the  community  may  be  rebutted  by 
proof  of  the  origin,  existence,  and  investment 
of  paraphernal  funds  administered  by  her. 

8.  The  spouse,  dyiup:  rich,  possessed  of 
wealth  which  had  been  the  common  enjoyment 
of  the  conjugal  pair,  must  leave  the  other  in 
necessitous  circumstances,  to  entitle  the  latter 
to  the  marital  portion.  Long  separation  of  the 
husband  from  the  wife,  under  the  facts  of  this 
case,  precludes  his  recovery. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   George  H.  Theard,  Judge. 

In  the  matter  of  the  succession  of  Mrs.  C 
M.  Rogg6,  by  previous  marriage  widow  of 
FrauQois  Amare.  Action  by  William  Roggd 
against  P.  P.  Nouvet,  executor,  and  others, 
for  a  portion  of  an  estate.  Defendants  had 
Judgment,  and  plaintiff  appeals.    Affirmed. 

Dart  &  Keman  and  Benjamin  Rice  For- 
man,  for  appellant  Rogg6.  John  L.  Peytav- 
In,  Wilhelm  J.  Waguespack,  Charles  J.  Th6- 
ard,  and  J.  Numa  Augustin,  for  appellees. 

BLANOHARD,  J.  William  Rogg6  and  Chris- 
tina Amare  were  married  in  New  Orleans  in 
September,  1886.  He  was  a  widower,  and 
resided  in  Louisiana;  she,  a  widow,  resid- 
ing in  Mississippi.  He  owned  some  prop- 
erty at  the  time  of  the  marriage,  but  was 
hopelessly  involved  in  debt,  and  subsequent- 
ly lost  everything.  She  was  well  to  do,— 
in  fact,  rich,  for  one  in  her  station  in  life. 
Her  property  consisted  of  real  estate,  stocks, 
securities,  and  money.  It  was  under  her 
exclusive  administration,  and  continued  to 
be  after  her  marriage  to  Rogg6.  She  had 
no  children  at  the  time  of  her  last  marriage, 
and  none  as  the  result  of  that  marriage. 
Rogg6  had  two  daughters  by  his  first  mar- 
riage, one  of  whom  was  herself  married 
when  the  father  wedded  the  second  time, 
and  the  other  was  well  grown.  Mr.  and 
Mrs.  Rogg6,  immediately  following  their 
marriage,  went  to  reside  at  Blloxi,  Miss., 
where  the  wife  had  a  home  in  which  she 
had  lived  for  many  years.  Subsequently  the 
younger  daughter  of  Mr.  Rogg6  by  his  for- 
mer marriage  was  brought  to  Blloxi  by  the 
father  to  the  home  of  the  stepmother.  The 
marriage  was  an  ill-assorted  one.  The  cou- 
ple did  not  get  along  well  together.  Dis- 
agreements arose,  and  discord  developed. 
The  husband,  on  one  of  his  trips  back  to 
Louisiana,  met  with  an  accident  from  a  rail- 
way train,  by  which  he  lost  an  arm.  This, 
with  the  increasing  embarrassment  of  his  af- 
fairs, seems  to  have  intensified  the  situatioiL 
Matters  grew  worse  in  the  conjugal  home 
in  Mississippi,  until  after  a  while  the  hus- 
band returned  to  Louisiana  for  good.  There 
was  a  virtual  separation.  The  parties 
ceased  to  live  together.  In  January,  1889, 
the  wife  brought  suit  for  divorce;  charging 
cruel  treatment,  violence,  and  failure  of  sup- 
port This  action  was  filed  in  the  chancery 
court  of  Harrison  county,  Miss.,  wh^re  she 
resided.  She  averred  the  husband  to  be  a 
nonresident  of  Missrissippi,     He  vraa  Qtt^^y. 
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publlcajtion,  under  the  Mississippi  statute  in 
such  cases.  In  August,  1889,  he  filed  an  an- 
swer to  this  proceeding,  contesting  the  same 
and  praying  for  Judgment  for  an  annual  al- 
lowance out  of  the  wife's  estate  for  his  sup- 
port and  maintenance;  averring  his  poor  cir- 
cumstances, and  his  incapacity  for  physical 
labor,  on  account  of  the  loss  of  his  right 
arm.  The  wife  failed  in  this  suit  Her 
bill  was  dismissed  August  16,  1889,  because 
of  failure  to  establish  the  allegations  there- 
of. Nothing  was  allowed  the  husband.  In 
June,  1892,  three  years  later,  the  wife 
brought  a  second  action  for  divorce  in  the 
chancery  court  of  Mississippi.  She  averred 
her  continued  residence  in  Mississippi,  and 
her  husband's  nonresidence.  The  grounds 
set  up  were  substantially  the  same  as  those 
alleged  in  the  first  bill,  and  in  addition  she 
charged  willful  desertion  and  assault  and 
battery.  The  citation  was  by  publication; 
the  wife  deposing  that  her  husband  was  a 
resident  of  Louisiana,  but  that  his  post-office 
address  was  unknown  to  her.  The  husband 
did  not  appear,  and  no  answer  was  filed  on 
his  behalf.  In  August,  1893,  more  than  a 
year  after  the  filing  of  the  bill,  a  decree  of 
divorce  in  favor  of  the  wife  was  handed 
down.  In  July,  1895,  Mrs.  Rogg6  died  at  her 
home  In  Mississippi.  Her  succession  was 
opened  in  the  chancery  court  of  Harrison 
coimty.  Miss.  A  paper  was  presented  as 
her  last  will  and  testament  It  was  admit- 
ted to  probate,  and  P.  F.  Nouvet  qualified 
thereunder  as  testamentary  executor,  he 
having  been  named  as  such  in  the  will.  This 
will  was  dated  New  Orleans,  December  31, 
1889,  and  was  executed  a  few  months  after 
her  failure  to  secure  the  first  divorce  applied 
for.  It  was  signed  by  her  in  the  presence  of 
two  witnesses.  It  does  not  purport  to  be 
what  Is  Itnown  in  the  Louisiana  law  as  the 
"olographic  will,"  nor  is  It  in  the  proper 
form  of  the  nuncupative  will  by  public  or 
private  act,  as  recognized  by  the  law  of  this 
state.  She,  however,  averred  herself  in  the 
will  to  be  a  resident  of  Mississippi;  and  it 
was  there  presented  for,  and  admitted  to, 
probate.  Its  validity  as  a  will  has  not  been 
contested  either  in  the  courts  of  Mississippi 
or  in  this  state,  and  Mr.  Nouvet  has  been 
recognized  as  executor  by  the  courts  here. 
The  will  instituted  the  sisters  of  the  testa- 
trix and  the  relatives  in  France  of  her  de- 
ceased husband,  Frangois  Amare,  her  resid- 
uary legatees;  first  bequeathing  a  few  small 
special  legacies  to  other  persons,  and  leaving 
to  her  husband,  William  Rogg6,  one  dollar. 
In  March,  1896,  this  suit  was  brought  by 
Rogg6  against  the  executor  and  the  resid- 
uary legatees.  He  avers  that  he  is  a  cred- 
itor of  the  succession  of  Mrs.  Rogg6,  de- 
ceased, in  the  sum  of  |5,000,  for  moneys  ad- 
vanced and  loaned  her,— ^,000  of  it  on  the 
14th  of  September,  1886,  a  week  before  his 
marriage  to  her,  and  the  other  $1,000  on  or 
about  October  1,  1886,  a  few  days  after  his 
marriage.    He  asks  Judgment  for  this  sum. 


He  next  sets  forth  that  the  property  shown 
on  the  Inventory  of  the  succession  as  open- 
ed in  Louisiana  is  community  property,  and 
he  asks  to  be  adjudged  entitled  to  one-half 
thereof,  and  for  partition  and  settlement  of 
the  community.  Lastly,  he  alleges  that  he 
is  in  necessitous  circumstances;  that  his 
wife  died  rich;  and  that  if,  for  any  reason, 
he  be  denied  recognition  as  partner  in  com- 
munlty>  then,  in  the  alternative,  he  prays  to 
be  decreed  entitled  to  the  marital  fourth  of 
the  estate.  The  executor  and  instituted 
heirs  file  answers  alleging  that  the  conjugal 
residence  of  this  married  couple  was  estab- 
lished in  Mississippi  immediately  following 
the  marriage,  in  the  home  where  the  wife 
had  previously  resided  for  30  years;  that  he 
was  guilty  of  cruel  treatment  and  violence 
towards  her,  and  finally  of  abandonment; 
that  on  these  grounds,  which  are  averred  to 
be  sufficient  under  the  laws  of  Mississippi, 
she  recovered  a  decree  of  divorce  against 
him  after  due  and  legal  proceedings;  and 
that  thereafter  he  ceased  to  be  her  husband. 
They  deny  that  the  plaintifT  ever  loaned 
any  money  to  the  deceased,  and  deny  that 
any  of  the  assets  or  property  of  the  suces- 
sion  appearing  on  the  inventory  belong  to 
the  community  alleged  to  have  existed  be- 
tween plaintiff  and  the  deceased,  and  d^iy 
that  any  community  ever  existed.  They 
specially  represent  that  all  the  effects  and 
assets  of  the  estate  were  the  separate^  para- 
phernal property  of  the  deceased,  acquired 
with  and  by  her  separate  funds,  always  un- 
der her  sole  and  exclusive  administration. 
Plaintiff's  petition  had  referred  to  the  decree 
of  divorce,  denouncing  it  as  null  and  void 
because  of  want  of  citation  or  legal  process, 
but  there  had  been  no  prayer  for  relief  as 
against  it  The  parties  went  to  trial  on  the 
issues  as  made  up,  and  during  the  progress 
of  the  trial  plaintiff  presented  a  supple- 
mental petition,  in  which  he  set  forth  that 
it  was  $10,000,  instead  of  $5,000,  that  he  had 
loaned  his  wife  Just  prior  to  their  marriage; 
naming  the  same  day,  September  14,  1886, 
as  that  on  which  he  had  let  her  have  the 
second  $5,000.  Xn  this  petition  he  elabo- 
rated his  claims  as  surviving  spouse  in  the 
community,  and  averred  fuller  grounds  for 
his  contention  that  the  Mississippi  decree  of 
divorce  was  a  nullity.  The  filing  of  this 
amended  petition  was  resisted  on  the 
grounds  (1)  that  it  came  too  late;  (2)  that  it 
changed  the  substance  of  the  original  de- 
mand, in  that  it  claimed  Judgment  for  as- 
sets (alleged  to  belong  to  the  community) 
which  were  within  the  Jurisdlcticm  of  the 
court  in  MississiiH;)i,  where  the  primary  suc- 
cession had  been  opened,  the  mortuary  pro- 
ceedings taken  in  Louisiana  being  ancilhur; 
and  (3)  that  the  court  here  had  no  Jurisdic- 
tion over  assets  within  the  Jurisdiction  of  the 
Mississippi  court,  and  under  administration 
there.  These  objections  to  the  reception  of 
the  supplemental  petition  were  by  consent 
referred  to  the  merits,  but  not  to  be  consid- 
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ered  waived.  Still  later,  when  the  trial  of 
the  case  was  drawing  to  a  close,  a  second 
supplemental  petition  was  presented.  Its 
purpose  was  to  attack  as  fraudulent  the  de- 
cree of  divorce  granted  by  the  Misslssii^l 
court  The  prayer  was  for  judgment  de- 
claring the  divorce  to  have  been  fraudulent- 
ly obtained,  and  without  force  or  effect  as 
against  the  plaintiff  herein.  The  filing  of 
this  amendment  was  resisted  on  the  ground 
that  it  came  too  late,  and  because  It  chan- 
ged the  substance  of  the  original  issue.  The 
court  refused  the  filing,  and  plaintiff  except- 
ed, attaching  the  paper  to  his  bilL  There 
was  Judgment  in  favor  of  defendants,  re- 
jecting in  toto  the  demands  of  plaintiff,  and 
he  prosecutes  this  appeal. 

The  question  of  practice  raised,  in  regard 
to  whether  or  not  plaintiff  could,  after  the 
trial  begun,  amend  his  pleadings  as  was 
sought  to  be  done  by  the  presentation  of  his 
first  amended  petition,  claiming  $10,000  in- 
stead of  $5,000,  need  not  be  passed  upon. 
The  evidence  entirely  fails  to  convince  us 
that  plaintiff  at  any  time  loaned  Mrs.  Am- 
are,  his  intended  wife,  either  $5,000,  as  first 
claimed,  or  $10,000,  as  subsequently  claim- 
ed, or  any  other  sum  of  money.  If  it  were 
$10,000  lie  had  loaned  her  on  September  14, 
1886,  as  he  later  averred,  it  is  not  easy  to 
understand  how  he  or  his  counsel  could  have 
made  the  mistake  of  setting  forth  in  their 
first  petition  it  was  only  one-half  of  that 
sum  he  had  advanced  her  on  that  day. 
Again,  it  is  altogether  improbable  that,  liv- 
ing away  from  his  wife;  with  his  circum- 
stances becoming  poorer  and  poorer,  until 
after  awhile  he  was  bereft  of  everything  to 
meet  the  demands  of  his  creditors;  with  no 
property;  living  in  poverty;  unable  to  labor, 
because  of  his  maimed  condition,— he  should 
have  permitted  seven  or  eight  years  from  the 
time  he  ceased  to  live  with  his  wife  (until  her 
death)  to  elapse  without  taking  steps,  Judi- 
cially or  extrajudicially,  to  recover  so  large 
a  sum  as  $10,000  due  him  for  money  be  had 
loaned  her.  The  wife  was  rich,— entirely 
able  to  refund  the  money,  if  she  owed  it. 
He  was  poor  and  in  necessitous  circum- 
stances, badly  needing  the  amount  And 
under  tfie  law  of  Mississippi,  where  the 
wife  lived,  and  whose  Jurisdiction  he  him- 
self had  accepted,  it  would  have  been  an 
easy  matter  to^  recover  the  alleged  loan,  be- 
cause there  the  husband  and  wife  may  su^ 
one  another.  Code  Miss.  1892,  f  2290.  There 
18  no  explanation  of  this  long  silence.  It 
will  not  do  to  say  that  he  expected  her  In 
her  will  to  make  restitution.  The  relations 
between  the  couple  did  not  Justify  any  hope 
whatever  on  his  part  that  she  would  remem- 
ber him  in  her  will.  According  to  his  state- 
ment, she  had  forced  him  to  leave  her  home; 
she  had  grown  tired  of  him;  she  had  no 
longer  any  use  for  him.  The  evidence  dis- 
closes that  she  distrusted  him;  would  not 
suffer  him  to  have  anything  to  do  with  her 
affairs;   accused  him  of  pilfering  her  mon- 


ey, of  being  a  drunkard,  of  maltreating  and 
beating  her;  that  she  was  afraid  of  him, 
feared  for  her  life,  etc.  And  finally  she  sev- 
ered all  connection  with  him  whatever  by 
divorce  proceedings.  Under  cirdumstances 
like  these  he  would  indeed  be  an  unreason- 
ably sanguine  man  who  hoped  to  be  the 
beneficiary  of  testamentary  bequests  from 
the  woman.  The  money  that  was  loaned 
David  &  Co.  on  September  14,  1886,  was,  we 
are  satisfied,  her  separate  funds.  It  was 
handed  to  them  by  her,  and  the  note  was 
taken  in  her  name.  So,  too,  the  funds  de- 
posited that  day  and  subsequently  in  bank 
in  her  n^une  (which  amounts,  with  that 
loaned  David  &  Co.,  went  to  make  up  the 
$10,000  which  he  claimed  he  loaned  her) 
were  her  separate  property;  and  his  connec- 
tion with  the  same,  always  in  her  presence, 
was  that  of  mere  service  rendered  in  assist- 
ing her,— making  himself  useful  and  ac- 
commodating to  the  woman  he  was  on  the 
eve  of  making  his  wife.  At  the  time  he 
claims  to  have  loaned  her  the  $10,000  he  was 
largely  Indebted  to  David  &  Co.  and  to  other 
parties,— was  in  fact  insolvent— his  property 
was  mortgaged,  he  was  in  arrears  for  inter- 
est, etc.;  and  It  Is  taxing  the  credulity  too 
greatly  to  be  asked  to  believe  that  he  got 
together  and  handed  her  (a  rich  woman  in 
her  own  right)  $10,000  as  an  antenuptial 
loan.  We  entirely  agree  with  the  conclusion 
of  the  trial  Judge  rejecting  this  demand.  See 
Bodenheimer  v.  Bodenhelmer's  Ex'rs,  35  La. 
Ann.  1005;  Wood  v.  Bgan,  39  La.  Ann.  684, 
2  South.  191. 

The  (Community  Claim. 

Plaintiff's  claim  to  one-half  of  the  assets 
as  shown  on  the  inventory,  based  on  the 
averment  that  the  same  belonged  to  the  com- 
munity of  acquets  and  gains,  rests  on 
grounds  no  more  secure  than  did  his  preten- 
sion as  to  the  antenuptial  loan.  And  this 
is  so  whether  we  consider  the  matrimonial 
domicile  of  this  couple  to  have  been  estab- 
lished and  maintained  in  Louisiana  or  In 
Mississippi  after  the  marriage.  The  proof 
Is  satisfactory  it  was  established  in  Missis- 
sippi. Indeed,  Rogg6  substantially  averred 
it  under  oath  in  his  answer  filed  in  the  chan- 
cery court  of  Mississippi  to  his  wife's  first 
bill  for  divorce.  Nor  is  it  necessary  to  pass 
upon  the  question  of  the  validity  or  invalid- 
ity of  the  decree  of  divorce  to  determine  the 
issue  here  raised.  If  we  consider  that  these 
parties  were  never  divorced,  and  that  they 
remained  man  and  wife,  though  living  apart 
down  to  her  death,  still  plaintiff  haa  no  claim 
for  community  assets,  for  the  very  good  rea- 
son that  there  are  no  community  assets,  and 
never  have  been.  Everything  appearing  up- 
on the  inventory  is,  without  doubt  the  sep- 
arate, paraphernal  property  of  the  wife.  It 
was  all  acquired  with  her  separate  and 
paraphernal  funds,  of  which  she  had  the 
sole  and  exclusive  control  and  administra- 
tion; and  the  investm^^^^d^la^^^t^ 
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nuptial  name,  Mrs.  C.  M.  Amare.  The  hus- 
band did  not  even  have  knowledge  of  them. 
While  It  Is  true  that  property  purchased 
.  during  the  marriage,  whether  in  the  name 
of  husband  or  wife,  is  presumed  to  belong 
to  the  community,  it  Is  a  presumption  which 
may  be  rebutted.  And  the  rule  is  well  es- 
labllshed  that  property  acquired  during  the 
community  In  the  name  of  the  wife  may  be 
shown  to  be  paraphernal  in  character  by 
proof  of  the  origin,  existence,  and  inyest- 
ment  of  paraphernal  funds  administered  by 
her  separately  and  apart  from  her  husband. 
Stauff  er  v.  Morgan,  39  La.  Ann.  633,  2  South. 
98;  Rouyer  v.  Carroll,  47  La.  Ann.  768,  17 
South.  292;  Miller  y.  Handy,  33  La.  Ann. 
160;  Succession  of  Lewis,  45  La.  Ann.  833, 
12  South.  952;  Civ.  Code,  arts.  2407,  2386, 
2402.  This  husband,  from  the  time  of  his 
marriage  in  1886,  to  the  death  of  Mrs. 
Rogg6,  in  1895,  realized  no  profits  from  any 
source.  He  owned  and  cultiyated  for  a  few 
years  after  the  marriage  a  plantation  in 
Iberville  parish;  but  the  proof  shows  he 
came  out  in  debt  each  year,  owed  his  com- 
mission merchant  large  balances,  and  the 
place  was  lost  to  him  by  foreclosure  of 
mortgage  in  May,  1891.  He  had  separated 
from  his  wife  before  that,  and  after  losing 
the  plantation  he  was  more  or  less  depend- 
ent upon  others  for  support  He  never  at 
any  time  during  the  marriage  gave  his  wife 
a  single  dollar,  and  did  not  contribute  any- 
thing whatever  towards  the  community,  nor 
towards  the  acquisition  of  the  property  ap- 
pearing upon  the  inventory.  During  the 
marriage  the  wife  had  no  business  or  trade, 
or  other  means  of  earning  money  that  could 
fall  into  the  community,  or  be  invested  for 
its  account  Her  only  source  of  revenue, 
from  which  she  supported  herself  and  the 
family  establishment,  and  from  which  she 
derived  the  funds  invested  in  the  effects 
mentioned  on  the  inventory,  was  property 
separate  and  paraphernal  in  character, 
which  she  owned  prior  to  her  marriage,  and 
retained  the  sole  administration  of  after  her 
marriage.  She  was  rich  In  her  own  right, 
had  abundant  resources  and  ready  cash,  for 
which  she  was  constantly  seeking  invest- 
ment and  undoubtedly  made  the  invest- 
ments, for  her  own  account  in  her  own 
name,  and  with  her  own  funds,  now  figuring 
as  assets  on  the  inventory.  See  Kills  v. 
Rush,  6  La.  Ann.  116.  The  community  of 
acquets  and  gains  resulting  from  this  mar- 
riage possessed  nothing,  earned  nothing,  in- 
vested nothing.  It  follows  there  are  no  com- 
munity assets  to  be  divided,  no  settlement  of 
community  affairs  to  be  gone  into. 

The  Claim  for  the  Marital  Fourth. 
Denied  his  claim  as  creditor  of  the  wife's 
estate  for  $10,000,  and  denied  his  assertion 
of  right  to  share  in  property  alleged  to  be- 
long to  the  community,  this  husband  makes 
his  last  stand  upon  article  2382  of  the  Civil 
Code,  which  prescribes  that  if  either  the  hus- 


band or  the  wife  die  rlch«  leavlni;  the  sur- 
vivor in  necessitous  circumstances,  the  latter 
has  a  right  to  take  out  of  the  succession  of 
the  deceased  what  is  called  the  "marital  por- 
tion," which  is  the  one-fourth  part  of  the 
succession  property  where  there  are  no  chil- 
dren. But  even  from  It  must  he  be  dislodged; 
for,  under  the  inexorable  facts  of  the  case* 
his  pretension  cannot  find  there,  either,  any 
sufiicient  breastwork  of  defense  and  protec- 
tion. The  principle  upon  which  the  right  of 
the  necessitous  surviving  spouse  to  take  the 
marital  portion— the  reason,  the  cause,  the 
motive  of  the  law  in  granting  it— Is  founded 
is  the  consideration  or  policy  that  neither  of 
the  married  persons,  who  have  lived  togeth- 
er in  the  common  enjoyment  of  wealth  and 
of  the  position  which  it  gives,  shall  be  sud- 
denly reduced  to  want;  and  accordingly  a 
part  of  the  estate  of  the  opulent  deceased 
spouse  is  appropriated  to  relieve  the  sur- 
vivor, who,  in  the  absence  of  it  would  be 
reduced  to  poverty.  Succession  of  Fortier, 
3  La.  Ann.  105;  Pickens  v.  Gillam,  43  La. 
Ann.  350,  8  South.  92a  But  as  to  his  right 
to  take  the  marital  fourth  the  surviving 
spouse  is  not  an  heir,  and  the  portion  he  is 
entitled  to  is  not  an  inheritance.  It  is  there- 
fore not  a  vested  right  ^or  is  it  a  debt  It  is 
a  gift  a  bounty,  bestowed,  not  by  the  de- 
ceased, but  by  the  law,  when  the  conditions 
surrounding  the  relations  of  the  parties  to 
each  other  before  and  at  the  time  of  the 
dissolution  of  the  marriage  by  the  death  of 
one  of  them,  and  surrounding  the  one  sur- 
viving after  the  dissolution,  meet  the  re- 
quirements of  the  law.  Thus,  the  spouse 
dying  must  be  rich,  or  comparatively  so;  the 
one  surviving.  In  necessitous  circumstances, 
or  comparatively  so,  with  regard  to  the  other. 
Again,  the  one  dying  rich— possessed  of 
wealth  which  had  been  the  common  enjoy- 
ment of  the  conjugal  pair— must  leave  the 
other  in  necessitous  circumstances.  If  these 
conditions  do  not  exist  the  reason,  the  mo- 
tive, the  purpose  of  the  law  fail,  and  the 
right  to  take  does  not  attach.  Connor  v. 
Connor,  10  La.  Ann.  451;  Succession  of  Jus- 
tus, 44  La.  Ann.  721,  11  South.  95*  For  over 
eight  years  this  husband  and  wife  had  not 
lived  together  prior  to  the  death  of  the  wife. 
He  had  resided  in  one  state;  she,  in  another. 
They  had  no  relations  with  each  other  of  any 
kind.  She  had  twice  brought  suit  for  di- 
vorce against  him,  recovering  a  decree  the 
last  time.  For  years  there  had  been  no  com- 
mon enjoyment  of  the  wealth  the  wife  pos- 
sessed. She  did  not  die  leaving  him  In  neces- 
sitous circumstances.  Her  death  did  not  sud- 
denly snatch  him  from  the  enjosonent  of 
riches,  and  reduce  him  to  the  condition  of 
penury.  The  "leaving"  of  this  couple— the 
parting  between  them— had  occurred  years 
before  the  one  with  riches  died.  The  hus- 
band had  gone  his  way,  she  hers,  long  be- 
fore. He  had  ceased  for  nearly  a  decade  to 
have  the  enjoyment  of  either  her  society  or 

her  property  or  means.    Under  these  drcum- 
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stances  his  right  to  dalm  the  marital  fourth 
cannot  be  held  to  exist  Pickens  v.  Glllam, 
43  La.  Ann.  350,  8  South.  928.  In  reaching 
this  conclusion,  we  recognize  fuUy  and  ap- 
prove of  the  principle  anounced  in  Gee  v. 
Thompson,  11  La.  Ann.  657.  In  that  case  the 
wife  was  driven  by  the  conduct  of  the  hus- 
band to  place  herself  under  the  protection  of 
the  law.  She  had  sued  for  and  recovered  a 
Judgment  of  separation  from  bed  and  board. 
The  court  held  that  by  plachig  herself  under 
the  protection  of  the  law  she  had  not  put 
herself  In  a  worse  condition;  that  the  ludg- 
ment  of  separation  did  not  dissolve  the  mar- 
riage; that  by  it  the  law  had,  on  account  of 
the  husband's  bad  conduct,  excused  her  from 
living  with  him;  and  that  being  his  wife 
when  he  died,  and  legally  excused  from  co- 
habitation, no  fault  was  attachable  to  her, 
and  she  was  recognized  as  entitled  to  the 
marital  portion.  The  husband  in  the  histant 
case  presents  no  such  state  of  facts  as  did 
the  wife  In  that  case.    Judgment  affirmed. 

(50  La.  Ann.  782) 

BEAULEEU  v.  MONTN  et  al.     (No.  12,791.)i 

(Supreme  Court  of  Louisiana.     May  30,  1898.) 

Donations  Intbr  Vivos— Validity— Eviction  of 

Donebs—Improvbmbnts— Rents  and  Profits. 

1.  Hie  prohibition  by  our  Oode  of  donations 
inter  vivos  of  all  the  property  of  the  donor, 
leaving  him  destitute,  is  not  removed  by  the 

>  promise  or  engagement  of  the  donee  to  support 
the  donor  during  life.  Rev.  Civ.  Oode,  art. 
1497;  Lagrange  v.  Barre,  11  Rob.  Qja.)  302; 
Bonrgeat  v.  Dumoulin.  12  La.  Ann.  204. 

2.  The  owner,  who  recovers  his  property, 
owes  to  the  party  evicted  the  taxes  paid,  and 
the  value  of  useful  improvements,  made  by  him, 
which  have  augmented  the  value  of  the  proper- 
ty. Rev.  Civ.  Code,  arts.  508,  3453;  Pearce  v. 
Frantum,  16  La.  414;  Wood's  Heirs  v.  Nicholls, 
33  La.  Ann.  744. 

3.  The  evicted  party  in  bad  faith  owes  rents 
from  the  beginning  of  his  possession.  Donald- 
son V.  Hull,  7  Mart  (N.  S.)  112;  Williams  v. 
Booker,  12  Rob.  (La.)  256;  HiU  v.  Bowden,  3 
La.  Ann.  258;   Rev.  Civ.  Ck)de,  art  3453. 

4.  The  possessor  under  a  title  void  on  its 
fa%%  because  violative  of  a  prohibitory  law, 
cannot  claim  the  protection  accorded  by  law  to 
purchasers  and  mortgagees  who  acquire  on 
the    faith    of    the    title    conveying   ownership 

§  laced  on  record  by  the  owner.     Miles  v.  Oden, 
Mart  (N.  S.)  227;   Blanchard  v.  Castille.  19 
La.  362;  Richardson  v.  Hyams.  1  La.  Ann.  286: 
Thompson  v.  Whitbeck,  47  La.  Ann.  49,  16 
South.  570. 
(Syllabus  by  the  0)urt.) 

Appeal  from  Judicial  district  court,  pariah  of 
Iberia;  Felix  Voorhiea,  Judge. 

Suit  by  Mrs.  Mary  Beaulleu  against  Matry 
y.  Monln  and  others.  Plalntiif  had  ludg- 
ment,  and  defendants  appeal  Aflirmed  in 
part,  and  reversed  In  iNirt 

Weeks  &  Weeks,  for  appellants.  Foster  & 
Broussard,  for  appellee. 

MILLER,  J.  The  plaintiff  sues  to  annul  a 
donation  by  her  to  her  children,  and  to  annul 
also  the  transfer  by  the  donees  to  the  Jean- 

1  Rehearing  denied  June  28,  1898. 


erette  Building  Association;  plaintiff  claim- 
ing, besides,  the  rents  of  the  property  from 
the  date  of  the  donation.  The  ground  of  the 
nullity  of  the  donation  demanded  by  the 
plaintiff  is  that  it  devested  her  of  all  her 
property,  In  violation  of  our  law,  and  hence 
is  null;  and  it  is  aveirred  the  building  asso- 
ciation acquired  no  title  by  the  transfer  of 
the  donees,  and  hence  is  liable  for  the  prop- 
erty, and  its  revenues  at  $10  per  month. 
The  children,  the  donees,  in  their  answer  aver 
that  the  acts,  in  form  donations  by  their 
mother  to  them,  were  in  fact  the  partition  of 
the  property,  the  subject  of  the  acts,  owned 
by  them,  as  heirs  of  their  deceased  father, 
and  by  their  mother,  his  widow,  in  communi- 
ty; that  one  of  the  defendants,  hi  consldera- 
tioa  of  his  mother's  transfer,  agreed  to  sup- 
port her;  that  this  and  other  stipulations  of 
the  children  In  respect  to  their  mother,  giv- 
ing to  her  acts  of  transfer  the  effect  of  op- 
erating a  partition  and  settlement  of  the  suc- 
cession of  their  father,  were  by  error  omitted 
by  the  notary;  and  it  is  insisted  the  acts 
should  be  construed  in  connection  with  the 
omitted  stipulations  deemed  to  vary  their 
character.  The  answers  further  aver  the 
transfer  to  the  building  association,  and  that 
valuable  Improvements  have  been  put  on 
the  property  by  the  defendants,  the  children 
and  the  association.  The  building  associa- 
tion answers  that  they  acquired  the  property 
for  a  full  price,  and  in  good  faith,  and  that 
since  the  purchase  the  association  and  the 
children  have  paid  taxes  and  made  useful 
improvements  on  the  property.  All  the  de- 
fendants unite  in  the  reconventional  de- 
mand, in  the  event  plaintiff  recovers,  that 
their  claim  for  taxes  paid  and  for  the  value 
of  useful  improvements  be  recognized  and 
enforced.  From  the  Judgment,  annulling  the 
transfers  of  plaintiff  to  her  children,  decree- 
Ing  that  the  building  association  acquired 
by  the  transfer  to  it  only  a  mortgage  on  the 
one-half  of  the  property  (1.  e.  the  half  owned 
by  the  children),  and  rejecting  the  recon- 
ventional demands  of  the  defendants,  they 
appeal. 

It  is  undisputed  the  property  in  controversy 
was  acquired  during  the  marriage  dissolved 
hi  1864  by  the  death  of  plaintiff's  husband, 
and  hence  was  owned  In  equal  parts  by 
plaintiff  and  her  children;  that  in  1889  she 
conveyed  to  them  her  share  of  the  property 
for  no  consideration  (the  word  "donation" 
being  used  in  the  act  with  other  words  of 
conveyance,  but  in  our  view  the  acts  are  to 
be  deemed  donations  manifested  on  their 
face);  that  subsequently  the  children  con- 
veyed to  the  building  association,  the  acts 
importhig  that  the  association  paid  the  price, 
but  that  the  vendors,  owning  shares  of  the 
stock  of  the  association,  had  borrowed  an 
amount  from  the  association  equal  to  the 
price,  which  they  stipulate  to  pay,  with  6  per 
cent,  interest,  according  to  the  charter  of  the 
association,  which,  until  payment  is  to  be 
vested  with  the  title,    ^^^if^p}^  it  establlsh|e 
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ed  that  when  the  plaintiff  made  the  dona- 
tions she  devested  herself  of  all  her  property; 
and  we  think  It  Is  also  established  that  the 
property  has  been  improved,  and  taxes  have 
been  paid  on  it,  by  defendants. 

During  the  trial  the  defendants  offered  tes- 
timony for  the  purpose  of  showing  that  the 
defendants,  or  one  of  them,  had  agreed  to 
support  the  plaintiff  during  her  natural  life, 
and  that  this  agreement  was  the  real  con- 
sideration for  her  transfer  of  the  property. 
The  testimony  was  excluded  on  the  grounds 
that  It  tended  to  contradict  the  acts,  and  no 
such  issue  was  made  by  the  pleadings.  An- 
other ground  of  exclusion,  more  serious,  oc* 
curs  to  us,— whether  it  would  have  aided  the 
defendants,  if  admitted.  The  purpose  of  the 
article  of  the  Code  prohibiting  donations  that 
embrace  all  the  donor's  property  would  seem 
to  exclude  that  dependence  for  support  im- 
plied by  the  agreement  the  defendants  sought 
to  prove.  Rev.  Civ.  Code,  art  1497.  Is  such 
an  agreement  to  be  deemed  the  equivalent  of 
the  reservation  by  the  donor  exacted  by  the 
Code,— of  enough  of  his  property  to  live?  Is 
the  donation  that  leaves  the  donor  nothing 
withdrawn  from  the  very  explicit  prohibition 
of  the  Code  merely  because  the  donee  en- 
gages or  promises  to  support  the  donor?  It 
must  seem  that  construction  does  not  accord 
with  the  article  of  the  Code  on  the  subject 
In  the  very  early  case  of  Vick  v.  Deshautel, 
9  Mart  (La.)  85,  arising  under  the  old  Code, 
such  a  donation  as  that  it  is  supposed  would 
be  shown  by  the  excluded  testimony  was 
sustained.  In  the  later  case,  Lagrange  v. 
Barre,  11  Rob.  (La.)  302,  the  court,  comment- 
ing on  the  fact  that  the  Vick  Case  arose  un- 
der the  old  Code,  held  that  the  donation  of  all 
the  donor's  property,  though  on  the  condition, 
inserted  in  the  act,  of  full  support  of  the  do- 
nor by  the  donee,  was  null.  **He  must  re- 
serve enough  for  his  subsistence,"  as  re- 
quired by  the  Code,  the  court  held  was  not 
fulfilled  by  the  agreement  of  support  con- 
tracted by  the  donee.  Again,  in  the  case  of 
Bourgeat  v.  Dumoulin,  12  La.  Ann.  204,  the 
court  sustained  the  donation,  embracing 
nearly  all  the  donor's  property,  when  in  the 
act  the  donor  reserved  besides  an  annuity, 
as  a  charge  on  the  property,  for  a  sum  deem- 
ed adequate  for  all  the  wants  of  the  donee; 
and  as  we  gather  by  the  sequel  of  that  case 
in  Porche  v.  Moore,  14  La.  Ann.  241,  there 
were  also  debts,  for  which  the  donee  was 
bound.  We  have  no  such  case  here,  and  the 
court  In  the  14  La.  Ann.  case  drew  the  dis- 
tinction between  that  and  the  earlier  decision 
In  11  Rob.,  which  it  aflSlrmed.  We  think  the 
11  Rob.  case  announces  our  law.  Hence  our 
conclusion  is  that  the  alleged  agreement  of 
the  donees,  even  if  it  had  been  proved,  would 
not  have  removed  the  transfers  of  the  moth- 
er from  the  prohibition  with  which  we  are 
dealing.  Nor  can  we  accept  the  suggestion 
the  acts  were  not  donations,  but  were  design- 
ed to  effect  a  partition  of  the  property.  It 
Is  quite  true,  the  acts  state  that  partition 


was  intended,  but  It  Is  manifest,  from  the 
acts  and  all  the  testimony,  that  no  partition 
was  proposed  or  effected,  except  among  the 
children.  As  to  the  mother,  she  gave  all  she 
had,  and  received  nothing.  It  Is  our  conclu- 
sion the  acts  of  transfer  from  the  mother  to 
the  children  are  brought  clearly  within  the 
prohibition  of  the  Code,— of  donations  that 
strip  the  donor  of  all  he  possesses. 

The  building  association  Invokes  the  pro- 
tection accorded  by  law  to  purchasers  and 
mortgagees  acquiring  on  the  faith  of  record- 
ed titles.  Miles  v.  Oden,  8  Mart  (N.  S.)  227; 
Blanchard  v.  Castille,  19  La.  362;  Richard- 
son V.  Hyams,  1  La.  Ann.  286;  Thompson  v. 
Whltbeck,  47  La.  Ann.  49,  16  South.  570. 
But  the  principle  of  these  decisions  can  have 
no  operation  in  this  caae,  because  the  title 
from  the  mother,  violating  a  prohibitory  law, 
carried  Its  nullity  on  its  face.  But  though 
the  title  of  the  building  association,  as 
against  plaintiff,  cannot  be  sustained,  its 
claim  for  taxes  and  useful  Improvements, 
whether  the  demand  Is  by  the  association  or 
the  children,  rests  on  a  different  basis.  The 
right  of  the  evicted  party  to  recover  for  such 
improvements,  taxes,  or  other  charges  for  the 
preservation  of  the  property  or  which  add  to 
its  value,  rests  on  the  principle  that  the  real 
owner  cannot  profit  at  the  expense  of  him 
who,  during  his  possession  under  a  title, 
though  void,  has  by  his.  expenditures  im- 
proved, and  thereby  augmented  the  valae  of, 
the  property.  Rev.  Civ.  Code,  arts.  50S. 
3453;  Pearce  v.  Frantum,  16  La.  414; 
Wood's  Heirs  v.  Nlcholls,  33  La.  Ann.  747. 
The  record  shows  with  reasonable  certainty 
that  these  expenditures  on  the  property  were 
made  with  the  money  obtained  from  the 
building  association  by  the  children,  the 
donees  of  their  mother.  We  appreciate,  as 
suggested  in  the  briefs,  there  can  be  but  one 
recovery  for  these  expenditures,  unless  part 
were  Incurred  by  the  association,  and  part  by 
the  children,  to  whom  the  association  made 
the  loan.  In  the  condition  of  the  record,  we 
cannot  adjust  the  amount  of  the  expendi- 
tures, or  to  whom  the  amount  is  due.  We 
think  it  best,  therefore,  to  comply  with  the 
suggestion  in  the  briefs,  and  remand  the 
case  to  ascertain  the  amount  paid  for  im- 
provements, taxes,  and  other  charges  for  the 
preservation  of  the  property,  whether  by.  the 
association  or  the  other  defendants.  The  de- 
fendants, on  the  other  hand,  are  liable  for 
the  rents  of  the  property  from  the  date  of 
the  acts  of  donation  under  the  void  title,  con- 
veying to  all  notice  of  its  nullity.  Rev,  Civ. 
Code.  art.  3453;  Donaldson  v.  Hull,  7  Mart 
(N.  S.)  112;  Williams  v.  Booker,  12  RoK 
(La.)  256;  Hill  v.  Bo wden,  8  La.  Ann.  25a  The 
liability  of  the  defendants  can  also  be  ad- 
Justed  under  our  order  to  remand. 

The  plaintiff  claims  that  the  property 
should  be  decreed  free  from  any  mortgiLge 
in  favor  of  the  building  association,  the  mort- 
gage having  been  recognized  by  the  Jndp- 
ment  of  the  iowe^.^^^onj^^^^t  of 
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the  pi^operty  belonging  to  the  children.  The 
qnestlon  of  the  title  or  right  conferred  on 
the  bnlldlng  association  by  Its  contract,  so  far 
as  that  title  affects  the  interest  of  the  chil- 
dren to  property  acquired  during  the  mar- 
riage of  their  mother,  it  Is  not  necessary  to 
determine.  Our  law  annuls  the  donation,  in 
its  entirety.  Rev.  Civ.  Ck)de,  art.  1497.  The 
mother  is  restored  to  all  her  rights  as  they 
stood  before  the  donation,  subject  to  her  lia- 
bility for  the  taxes  and  improvements.  The 
nullity  of  the  donation,  the  liability  of  plain- 
tiff for  improvements  and  taxes,  and  the 
accountability  of  defendants  for  rents,  are 
the  only  questions  we  determine.  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  Judgment  of  the  lower  court,  in  so  far 
as  it  decrees  the  nullity  of  the  acts  by  which 
the  plaintiff  conveyed  to  her  children  the 
property  in  controversy,  be  affirmed,  and  In 
other  respects  the  Judgment  is  annulled;  and 
It  is  now  ordered  and  adjudged  that  this 
cause  be  remanded  to  the  lower  court  for  the 
determination  of  the  liability  of  plaintiff  for 
improvements,  taxes,  and  other  <!harges,  If 
any,  for  the  preservation  of  the  property, 
and  the  accountability  of  defendants  for 
rents,— all  other  questions  being  reserved,— 
and  that  plaintiff  pay  costs. 


(60  La.  Ann.  1066) 

PRANK   V.   MAGEE.     (No.   12,728.)i 

(Supreme  Court  of  Louisiana.    March  21, 1898.) 

Execution  Sale  —  Rights  of  Purchaser—  Tkb«- 

PAsa— Action  for  Damages— Contracts  of 

Ownbr^Seizu^e  by  Creditors. 

1.  The  adjudication  carries  to  the  pupchaser 
at  the  sheriff's  sale  the  immovable  and  all  its 
appurtenances,  including  its  fruits  pending  the 
seizure,  in  the  control  or  possession  of  the 
sheriff  at  the  date  of  the  adjudication. 

2.  But  the  adjudication  does  not  pass  to  the 
purchaser  an  action  of  damages  to  the  land  for 
trespasses  committed  or  for  value  to  trees  con- 
verted by  the  trespassers,  prior  to  the  acquisi- 
tion of  title  by  the  purchaser,  and  in  this  con- 
nection the  analogies  of  the  law  in  reference 
to  the  rights  of  the  execution  creditor  have 
pertinence.  Code  Prac.  art.  656;  Henry  v.  Tri- 
con, 36  La.  Ann.  522;  White  v.  Waggaman,  Id. 
984;  Lamorere  v.  Cox,  32  La.  Ann.  1045. 

3.  The  contract  by  which  the  owner  confers 
on  another  the  privilege  of  catting  wood  on  the 
owner's  land  does  not  prevent  creditors  of  the 
owner  from  seizing  the  land,— least  of  all,  when 
the  creditor  seizes  under  ihe  equivalent  of  a 
mortgage  with  the  pact  de  non  alienando,  duly 
recorded,  and  the  seizure  terminates  the  right  to 
cut  wood  under  such  contracts.  Rev.  »t.  §§ 
351,  354:  Herriman's  Heirs  v.  Janney,  31  La. 
Ann.  278. 

Nicholls,  O.  J.,  and  Blaachard,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  ladidal  district  court,  parish 
of  Avoyelles;  B.  North  CuUom,  Jr.,  Judge. 

Action  by  Fremont  F.  Frank  against  Ed- 
ward B.  Magee.  The  action  was  dismissed, 
and  plaintiff  api>eals.     Reversed. 

A.  V.  Coco,  for  appellant  William  H. 
Peterman,  for  appellee. 

1  Rehearing  denied  June  30,  1898. 


MILLBR,  ^J.  The  plaintiff  appeals  from 
the  Judgment  dismissing  his  snit  for  timber 
alleged  to  have  been  removed  by  defendant 
from  a  tract  bf  land  while  under  seizure,  and 
for  damages  alleged  to  have  arisen  from  de- 
fendant's acts  in  deadening  trees  on  the 
land,— the  plaintiff  asserting  title  to  the  tim- 
ber,—and  to  recover  the  damages,  as  the 
purchaser  of  the  tract  of  land  at  the  execu- 
tion sale  that  followed  the  seizure.  The 
plantation,  it  is  claimed  by  plaintiff,  was  un- 
der seizure  from  May  to  December,  1896,  un- 
der the  executory  process,  in  the  suit  of  the 
state  on  the  bond  of  a  delinquent  tax  col- 
lector. The  plaintiff  purchased  at  the  ex- 
ecution  sale  on  the  26th  December,  1896.  It 
is  in  proof  that  the  bond  was  recorded  in 
1892,  and  under  our  law  that  affected  thp 
plantation  then  or  thereafter  acquired  by  the 
sheriff  with  a  mortgage  in  favor  of  the  state 
for  the  taxes  collected,  but  not  paid  over  by 
him,  and  for  which  the  state  issued  the  writ 
and  caused  the  property  to  be  sold  at  the 
sheriff's  sale  when  plaintiff  became  the  ad- 
judicatee.  Prior  to  the  seizure,  but  while 
the  owner  was  sheriff,  and  the  bond  was  of 
record,  affecting  the  property  seized,  the 
owner,  by  contract  with  the  defendant,  gave 
him  the  privilege  of  cutting  and  removing 
timber  from  the  tract.  It  is  in  proof  that 
notwithstanding,  and  during,  the  seizure,  the 
defendant  cut  down  a  large  number  of  trees 
growing  on  the  land,  deadened  others  pre- 
paratory to  cutting  them  down,  and  removed 
the  logs  made  from  the  felled  trees;  and  a 
quantity  is  shown  by  the  record  to  have 
been  still  in  his  possession  and  was  seized 
by  the  sheriff  under  the  sequestration  Issued 
by  plaintiff  in  this  suit.  The  plaintiflTs  con- 
tention is  that  his  title  as  purchaser  at  the 
sheriff's  sale  in  December,  1896,  entitles  him 
to  all  the  timber  felled  and  removed  by  de- 
fendant pending  the  seizure;  and  plaintiff 
maintains  that  his  title  carries  the  right  to 
recover  damages  caused  by  the  deadening 
of  the  trees,  and  also  to  recover  the  value 
of  all  timber  removed  from  the  land  and  dis- 
posed of  by  defendant.  The  defendant  re- 
sists the  plaintiff's  demand  on  the  grounds 
of  the  contract  with  the  owner  of  the  land, 
authorizing  the  defendant  to  cut  and  re- 
move the  timber.  It  is  further  contended  on 
his  behalf  there  was  no  seizure  of  the  land, 
and  in  no  point  of  view,  it  is  Insisted,  has 
the  plaintiff,  as  the  purchaser  of  the  land 
on  the  28th  December,  1896,  any  claim  for 
damages  to  the  land,  or  for  timber  feUed 
and  removed  from  the  land  prior  to  the  ad- 
judication to  the  plaintiff.  This  case  was 
before  us  on  a  previous  occasion.  Frank  v. 
Magee,  49  La.  Ann.  1250,  22  South.  739. 
Dealing  with  the  petition  as  presenting  dif- 
ferent demands,  without  determining  that 
all  were  well  founded,  we  overruled  the  ex- 
ception of  no  cause  of  action,  and  remanded 
the  cause  for  trial  on  the  merits.  The  plain- 
tiff again  appeals  from  the  judgment  dis- 
missing his  suit.  Digitized  by  VjUU  V  LiC 
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The  plaintiff's  ar^rament  Is  that  the  title 
of  the  purchaser  at  sheriff's  sale  relates  back, 
and  carries  all  that  was  on  the  land  at  the 
time  of  the  levy.  Undoubtedly*  the  seizure  of 
land  embraces  all  that  was  on  the  land  at  the 
time  of  the  levy.  That  the  adjudication  car- 
ries the  title  of  the  seized  debtor,  to  the  full 
extent  of  the  possession,  legal  or  constructive, 
of  the  sheriff.  Is  clear  enough.  The  argu- 
ment for  the  plaintiff  goes  further,  and  In- 
sists that  If  at  any  period  of  the  seizure  the 
property  seized  has  been  Injured,  or  any  part 
of  It  removed  and  placed  entirely  beyond 
jiny  control  of  the  sheriff,  the  right  of  action 
for  damages  for  the  deadening  of  the  trees, 
or  for  the  value  of  such  property  removed. 
Is  acquired  by  the  purchaser  at  the  sheriff's 
sale.  The  argument.  It  Is  claimed,  Is  sup- 
ported by  authority,  and  in  this  connection 
we  find  a  reference  to  the  prhiclple  that  the 
sheriff's .  sale  carries  all  covenants  of  title 
■with  which  the  debtor  Is  clothed.  Ror.  Jud. 
Sales.  Warranties  of  title  are  linked  with 
the  property,  and  pass  with  its  sale,  under 
our  law,  as  well  as  at  the  common  law;  but 
that  principle  cannot,  In  our  opinion,  be  deem- 
ed to  affirm  that  a  right  of  action  for  dam- 
ages to  the  property  before  the  adjudlcatee 
has  any  title  passes  to  him  as  an  accessory 
of  the  property.  In  the  only  decisions  of  ob- 
vious pertinence  to  this  controversy,  our 
courts  reached  a  different  conclusion  with 
reference  to  the  title  of  a  purchaser;  L  e. 
that  It  does  not  carry  any  right  to  recover 
damages  to  the  property  for  Injuries  accrued 
prior  to  the  acquisition  of  such  title,— or,  to 
state  It  In  another  form,  and  that  more  di- 
rectly applying  to  this  case,  wood  cut  and 
corded  before  the  sale  of  the  land  does  not 
pass  to  the  purchaser  of  the  land.  Woodruff 
V.  Roberts,  4  La.  Ann.  127;  Nimmo  v.  Allen, 
2  La.  Ann.  451.  We  do  not  think  that  the 
right  of  action  for  the  value  of  property  con- 
verted, or  of  damages  for  Injury  to  the  prop- 
erty prior  to  the  seizure,  can  be  deemed  an 
accessory  or  part  of  the  Immovable;  nor 
do  we  perceive  the  support  plaintiff's  argu- 
ment derives  from  the  line  of  authorities 
cited  that  treat  the  sheriff's  deed  only  as  a 
muniment  of  title  additional  to  the  adjudica- 
tion, or  that  class  of  authorities  that  affirm 
the  seizure  as  embracing  all  the  interest  of 
the  debtor.  Code  Prac.  arts.  656,  695,  696; 
Foley  V.  Harrison,  5  La.  Ann.  84;  White  v. 
Waggaman,  36  La.  Ann.  984.  Our  courts 
have  had  frequent  occasion  to  maintain  the 
right  of  the  seizing  creditor  to  the  sale  of 
all  the  property  seized  under  the  writ  It  is 
his  right  to  have  all  such  property  faithfully 
preserved  by  the  sheriff  while  under  seizure, 
and  It  Is  to  him  the  law  gives  a  right  of  ac- 
tion for  Injury  to  the  property,  whether  by 
removal,  or  because  of  any  other  act  by 
which  the  property  is  diminished  In  value. 
It  Is  this  principle,  also,  that  gives  to  the 
seizing  creditor  all  **rents,  revenues,  or  is- 
sues" accrued  from  the  Immovable  seized, 
and  sustained  bis  right  of  action  for  such 


rents.  Summers  v.  Clark,  30  La.  Ann.  436; 
White  V.  Waggaman,  36  La.  Ann.  984;  Hen- 
ry V.  Tricou,  36  La.  Ann.  522;  Lamorere  t. 
Cox,  32  La.  Ann.  1045.  If  the  seizing  cred- 
itor, under  whose  writ  the  tract  of  land  wa« 
adjudicated  to  plaintiff,  were  before  os,  as- 
serting his  right  against  the  sheriff  for  per- 
mitting, pending  the  seizure,  the  injury  of 
the  trees,  or  the  removal  and  cutting  of  the 
timber,  the  question  would  be  different  from 
that  now  presented.  The  right  in  this  re- 
spect of  the  seizing  creditors,  under  our  Juris- 
prudence, Is,  we  think,  suggestive  that  the 
same  right  does  not  pass  to  the  adjudlcatee 
with  no  title  whatever,  when  the  Injury  to 
the  property  was  done,  or  when  the  trees 
were  converted.  Our  Jurisprudence  furnish- 
es no  precedent  for  recognizing  any  such 
right  in  the  adjudlcatee.  Our  conclusion  la^ 
the  action  for  damages,  or  for  the  value  of 
the  trees  alleged  to  have  been  converted  pri- 
or to  the  adjudication,  did  not  pass  by  the 
adjudication.  The  timber  taken  from  the 
land  during  the  seizure,  and  in  the  posses* 
slon  of  defendant.  Is,  in  our  view,  to  be 
deemed  as  constructively  in  possession  of  the 
sheriff  when  the  adjudication  was  made.  It 
formed  part  of  the  Immovable.  Gut  during 
the  seizure,  it  was  quite  as  much  In  the 
sheriff's  charge  as  the  land  itself.  He  could 
have  taken  it  under  his  writ,  and.  If  his  au- 
thority was  resisted,  the  courts  would  have 
enforced  It  Gwynne,  Sher.  p.  289.  We  think 
the  adjudication  must  be  deemed  to  carry  to 
the  purchaser  the  property  in  the  actual  as 
well  as  constructive  custody  of  the  sheriff. 
In  this  view,  we  maintain  plaintiff's  title  to 
the  timber  In  defendant's  possession  that 
may  be  Identified  as  removed  from  the  land 
pending  the  seizure. 

The  defendant's  contention  that  he  had  a 
contract  with  the  owner  of  the  land  for  the 
cutting  of  the  timber  cannot  avail  him.  We 
do  not  understand  that  the  debtor  can  place 
his  land  beyond  seizure  for  a  debt  secured 
by  mortgage,  and  with  the  mortgage,  carry- 
ing, in  effect,  the  pact  de  non  alienando, 
standing  on  the  public  records  when  the  al- 
leged contract  was  made,  and  for  years  be- 
fore. Rev.  St.  H  351,  354;  School  Board 
T.  Cousin,  31  La.  Ann.  298.  Whether  the 
defendant  had  knowledge  of  the  seizure,  oth- 
er than  that  the  law  supposes  to  be  con- 
structively conveyed  by  the  seizure.  Is  un- 
important We  take  occasion,  however,  to 
say  that  the  testimony  Impresses  us  he  had 
actual  knowledge.  It  is  insisted  that  there 
was  no  seizure.  If  that  proposition  Is  de- 
pendent on  the  proposition  that  the  defend- 
ant was  served  with  no  notice,  the  answer  is 
that  no  such  notice  was  required.  There  is 
no  testimony  impeaching  the  seizure,  and 
the  entire  proceeding,  and  the  plaintiff's  title; 
and,  in  our  view,  the  pleadings  support  the 
seizure,— at  least,  remove  It  from  controver- 
sy. If,  as  we  hold,  the  plaintiff  had  the 
right  to  issue  the  sequestration  for  the  tim- 
ber carried  from  the  land,  and  In  defendant's 
Digitized  by  VniJiJ  V  LC 
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possession  wben  the  writ  issued,  there  can 
be  no  claim  for  damages  alleged  to  have  been 
caused  by  tbe  writ;  and  hence,  fai  our  opin- 
ion, there  is  no  basis  for  defendant's  reconven- 
tlonal  demand. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court 
be  avoided  and  reversed;  and  it  is  now  order- 
ed, adjudged,  and  decreed  that  the  plaintlft 
be,  and  is  hereby,  decreed  to  be  the  owner 
of  all  the  logs  cut  from  the  land  in  contro- 
versy, and  In  defendant's  possession  when 
the  sequestration  Issued,  and  that  said  logs 
be  delivered  to  him;  that  the  case  be  re- 
manded to  ascertain  the  logs  thus  decreed  to 
belong  to  plaintiff;  that  the  sequestration  be 
maintained  a:s  to  such  logs;  and  that  the 
defendant  pay  costs. 

.  (June  80,  1898.) 

NICHOLLS,  0.  J.  (dissenting).  I  think  ft 
rehearing  should  be  granted  id  this  case. 
Inasmuch  as,  as  at  present  advised,  I  am  of 
the  opinion  that  the  Judgment  heretofore  ren- 
dered Is  erroneous.  The  state,  holding  a 
mortgage  on  the  property  of  Clifton  Gannon, 
the  sheriff  of  Avoyelles  parish,  secured  un- 
der the  law  by  the  clause  de  non  allenando, 
and  a  Judgment  recognizing  the  mortgage 
debt  and  the  mortgage,  seized,  and  sold  the 
property  mortgaged  under  a  writ  of  fi.  fa. 
to  the  plaintiff,  Frank.  While  the  property 
was  under  mortgage,  but  before  the  seizure 
of  the  same,  C!annon  had,  by  contract,  au- 
thorized the  defendant  to  cut  timber  from 
the  land.  After  the  seizure  of  the  property, 
and  while  It  was  in  the  hands  of  the  execu- 
tive officer  of  the  court,  Magee  entered  upon 
the  land,  deadened  a  nmnber  of  trees,  and 
cut  down  others.  Some  of  those  cut  down 
were  stlU  upon  the  land  at  the  time  of  the 
Judicial  sale,  but  others  so  cut  down  had 
been  sold  by  Magee  at  that  date.  There  was 
no  notice  given  in  the  advertisement  of  the 
property  for  sale,  or  at  the  time  of  sale,  that 
the  condition  of  the  property  was  otber  than 
what  It  was  at  the  time  of  the  seizure.  The 
claim  of  the  state  against  Cannon  having 
been  fully  satisfied  after  the  seizure  and 
sale  (Independently  of  any  claim  against 
Magee  for  cutting  down  and  selling  as  he 
did  the  timber  on  the  place),  the  question 
in  this  case  Is  whether  or  not  the  purchaser, 
Frank,  has  a  right  of  action  against  Magee 
for  the  cutting  down  and  the  conversion  of 
the  trees,  which  at  the  time  of  the  seizure 
formed  part  of  the  realty.  I  am  satisfied 
neither  the  seized  debtor,  nor  any  one  hold- 
ing under  him,  could  acquire  rights  by  an 
Illegal  entry  upon  the  property  pending  the 
seizure,  and  by  severing  trees  from  the  land, 
and  carrying  off  and  selling  the  same.  I  am 
of  the  opinion  that  when  Frank  bought  at 
the  Judicial  sale  made  in  execution  of  the 
Judgment  enforcing  the  state's  mortgage 
claim,  and  the  state  was  fully  paid,  every 
right  which  the  state  had  in  the  thing  mort- 
gaged at  the  time  of  the  seizure  and  at  the 


time  of  the  sale  passed  froitn  the  state  to  the 
purchaser.  The  purchaser  acquired,  not  only 
the  rights  of  Cannon  in  the  thing  sold,  but 
also  the  rights  of  the  seizing  creditor  under 
the  mortgage  and  under  the  seizure  and  sale. 
He  became  subrogated  to  all  the  rights  In 
the  premises  which  the  state  had,  Including 
the  right  of  action  which  it  may  have  had 
prior  to  being  paid  in  full  against  Magee. 
The  right  of  action  should  certainly  belong 
to  some  one.  When  the  state  was  paid  in 
full.  It  passed  from  it  to  Frank,  even  had 
the  right  not  belonged  to  him  before,  by 
reason  of  his  acquisition  of  the  property  it- 
self, and  as  being  part  and  parcel  thereof  by 
relation.  SYank's  title  to  the  land,  under  our 
law,  became  absolute  at  the  moment  of  the 
adjudication;  and  his  rights  related  back 
to  the  time  of  the  seizure,  as  against  any 
claim  advanced  by  the  former  owner,  or  any 
one  holding  under  him,  through  an  illegal 
entry  upon  the  property  pending  the  seizure, 
and  a  severance  therefrom  of  standing  trees. 
Wells  V.  Garbutt  (N.  Y.  App.)  30  N.  E.  979; 
Wllklns  V.  Nlcolal  (Wis.)  74  N.  W.  108. 

BLANCHARD,    J.,    concurred    with    tt& 
CHIEF  JUSTIGB. 


(7S  Miss.  637) 

DAVIS  V.  shatb. 

(Supreme  Ck>nrt  of  Mississippi.  June  20,  1898.) 
Cbiicinal  Law— Appbait— Riobt  to  Object. 
Two  persons  were  indicted  and  tried  for 
the  same  offense,  and  the  evidence  against  them 
was  the  same.  The  jury  disagreed  as  to  one, 
and  convicted  the  other,  who  appealed,  assign- 
ing the  inconsistency  of  the  verdict  ss  error 
committed  directly  against  him,  without  assign- 
ing error  as  to  his  co-defendant.  Hdd,  that 
Code  1802,  {  437&  providing  that  one  of  sever- 
al appellants  shall  not  be  entitled  to  a  reversal 
because  of  an  error  in  the  judgment  against  the 
other  not  affecting  his  rights,  did  not  prevent 
a  reversal  as  to  appellant. 

On  suggestion  of  error.    Overruled. 
For  former  opinion,  see  23  South.  770. 

WHITFIELD,  J.  It  is  difficult  to  under- 
stand how  the  sections  of  the  Code  of  1892 
cited  could  be  supposed  to  have  any  applica- 
tion. Davis  did  not  assign  any  error  as  to 
Baxter,  whether  affecting  or  not  atfecting 
Davis'  rights.  Davis  distinctly  assigned  the 
inconsistency  of  the  verdict  as  one  error, 
and  the  errors  in  the  instructions  as  an- 
other error,  and  assigned  both  distinctly  as 
errors  committed  directly  against  him  (Da- 
vis).   Overruled. 


(77M1OT.  1M) 
TOWN  OF  GLOSTER  v.  HARRELL  et  aL 
(Supreme  (3onrt  of  MississippL     l£ay  9,  1898.) 
Concurring  opinion.     For  majority  opin- 
ion, see  23  South.  520. 

WHITFIELD,  J.  The  contention  that 
there  was  no  law  for  the  election  of  the 
"treasurer"  prior  to  the  act  of  1806,  amend- 
ing  Code  1882. 1  2878,  f^^^^^^^^^ 
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law,  dne  to  the  fact  that  the  CSode  commis- 
Bioneni,  In  having  the  Ck>de  published,  inad- 
Tertently  omitted  to  have  the  word  '*treas- 
urer'*  follow.  In  section  2978,  the  word  "mar- 
shaL"  By  reference  to  the  original  of  the 
Code  of  1882,  filed  in  the  ofBce  of  the  sec- 
retary of  state,  we  discovered  that  this 
omission  had  occurred.  The  "treasurer,'' 
therefore  (the  original  Ck>de .  governing  in 
case  of  conflict  with  the  printed  Code),  had 
been  elective  since  the  Code  of  1802,  under 
section  2978,  as  the  law  really  stood. 


(75  MiBS.  882) 

ILUNOIS  CENT.  R.  CO.  v.  8ANF0RD. 
(Supreme  0>art  of  Mississippi.    July  S,  1808.) 
(>>ncurring  opinion.    For  majority  opinion, 
see  23  South.  355. 

WHITFIELD,  J.  It  Is  not  intended  to  say 
that  the  appellant  is  not  a  resident  of  this 
state,  within  the  purview  and  meaning  of 
section  3433,  Code  1802,  providing  for  the 
service  of  process  upon  corporations,  so  as 
to  make  corporations  domiciled  and  char- 
tered in  other  states  suable  here.  That 
statute  relates  to  the  method  of  acquiring 
Jurisdiction  over  such  corporations  here, 
and  holding  them  to  answer  here  for  the 
purposes  of  suit,  Judgment,  execution,  etc 
Such  corporations,  of  course,  reside.  In  a 
certain  sense  and  for  certain  purposes,  in 
the  state  where  chartered  and  domiciled. 
But  operating  their  lines  of  railroad  here, 
under  license  from  the  state,  owning  large 
property  interests  here,  real  and  personal, 
protected  by  our  laws,  paying,  as  to  such  prop- 
erty, taxes  here,  they  have  uniformly  been 
held,  within  the  meaning  of  section  3433, 
quoad  their  property  here  and  causes  of  ac- 
tion arising  here,  residence  here,  sub  modo, 
suable  here.  But  section  1761,  Code  1802,  is 
a  statute  along  a  wlu^y  different  line  from 
section  3433,  and  enacted  for  a  totally  dis- 
tinct purpose.  It  relates  alone  to  the  meth- 
od of  obtaining  testimony.  It  is  a  sort  of 
statutory  substitute  for  a  bill  of  discovery, 
in  aid  of  the  suit  A  statute  for  purposes 
of  acquiring  Jurisdiction,  Judgment,  execu- 
tion, etc.,  is  a  very  different  thing  from  a 
statute  for  the  purpose  of  getting  testimony. 
And  for  the  latter  purpose  the  corporation— 
the  legal  entity— may  well  be  held  to  be 
nonresident,  within  the  meaning  of  section 
1761.  The  legal  entity,  of  course,  cannot 
testify.  But  interrogatories  may  properly 
enough  be  addressed  to  It,  to  be  referred  to 
and  answered  by  Its  appropriate  agents 
within  whose  knowledge  the  information 
sought  may  be.  There  are  hundreds  of  busi- 
ness corporations  chartered  and  domiciled 
elsewhere  doing  a  large  business  here, 
which.  II  would  certainly  be  admitted,  are, 
within  the  meaning  of  this  statute  (section 
1761),  nonresident  parties,  and  which  when 
sued  here,  by  proper  service  of  process  here, 
are  within  the  operation  of  section  1761,  and 


must  answer  appropriate  hiterrogatoriea. 
It  surely  cannot  be  that  a  railroad  company 
chartered  and  domiciled  in  another  state 
becomes,  by  reason  of  operating  Its  lines 
here,  owning  property,  and  submitting  its^ 
to  our  laws  as  to  such  property,  In  the  sense 
of  this  statute  (relating  alone  to  the  procur- 
ing of  testimony),  a  resident  of  this  state, 
so  as  not  to  be  required  to  answer  proper  in- 
terrogatories, however  true  it  may  be  that 
within  the  meaning  of  section  8433,  relating 
wholly  to  suability  here,  it  is  for  that  pur- 
pose, quoad  its  property  here  and  causes  of 
action  arising  here,  a  resident  of  this  state. 
The  differences  between  the  scope  and  pur- 
poses of  the  two  sectiouft— section  1761  and 
section  3438-~make  necessary,  yet  perfectly 
consistent,  the  difference  of  ^  construction. 
The  statute,  thus  interpreted,  is  constitn- 
tlonal  as  we  apply  It.  The  doctrine  of  Ho- 
vey  V.  Elliott,  167  U.  S.  400,  17  Sup.  CL  841, 
is-  in  perfect  harmony  with  this  view.  That 
case  simply  held  that  the  plenary  power  of 
punishing  for  contempt  could  not  be  abused 
by  converting  it  into  a  means  of  denying 
the  party  in  contempt  all  right  to  be  heard 
as  to  the  merits  of  his  case  before  the  court. 
Appellant  here  was  not  denied  the  right  to 
be  heard  at  all.  The  statute  (section  1761) 
has  no  such  purpose.  The  case  has  no  ap- 
plication here.  The  interrogatories  must  be 
proper  interrogatories,  appropriate  to  the 
case,  and  relevant  to  the  issue.  The  statute 
is  a  beneficent  one,  wisely  applied,  but  ft 
should  not  be  abused.  The  contention  here 
is  not  as  to  the  relevancy  to  the  issue  of  the 
particular  interrogatories,  but  one  which 
denies  absolutely  the  power  of  the  legisla- 
ture to  require  any  Interrogatories  to  be  an- 
swered merely  because  the  appellant  Is  a 
corporation.  This  contention  Is  too  broad, 
and  cannot  be  maintained. 


BROWN  V.  OWEN. 
(Supreme  Court  of  MissiBsippl.    FeK  7,  1888.) 

•*To  be  officially  reported." 

Concurring  opinion.  For  former  repotU  see 
23  South.  35. 

WHITFIELD,  J.  The  appeal  provided  for 
by  section  8085,  C>ode  1802,  relates  to  appeals 
from  "controversies  arising  under  the  school 
law,**  which  involve  the  "settling  of  disputes 
In  schools,"  and  things  ejusdem  generis 
therewith,— "controversies'*  touching  the  in- 
ternal administration  of  the  school  law. 
This  is  not  a  controversy  of  that  sort;  and 
mandamus  was  the  proper  remedy. 


(40  Flft.  ISS) 
TOLL  V.  STATE. 
(Supreme  Oourt  of  Florida.     Hay  11,  1808.) 
MAiHTAiNnre  Oamino  Room  —  iHSTKUonovs  •* 

EVIDBNOB. 

1.  iT  Judgment  of  conviction  on  an  informa- 
tion based  upon  the  first  clause  of  section  2644, 
Rev.  St,  relating  to  persons  who  have^  kee^. 
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exercise,  and  inainta!n  gaming  rooms,  will  not 
be  reversed  because  upon  the  trial  the  court  in- 
structed the  jury  that  the  information  was 
brought  under  that  section,  reading  it  in  full 
to  them,  including  the  last  clause,  relating  to 
persons  who  procure,  suffer,  or  permit  others 
to  play  for  money  in  places  under  their  con- 
trol, where  all  of  the  other  instructions  of  the 
court  relate  solely  to  the  keeping  of  a  gaming 
room,  and  none  of  them  intimated  to  the  jury 
that  they  could  convict  upon  proof  that  defend- 
ant procured,  suffered,  or  permitted  ^rsons  to 
play  for  money  in  any  place  under  his  control. 
2w  Where  the  substance  of  proposed  instruc- 
tions, so  far  as  applicable  to  the  facts  of  the 
case,  is  fully  covered  by  other  instructions  giv- 
en by  the  court,  there  is  no  error  in  refusing 
those  proposed. 

3.  Ui^n  the  trial  of  an  information  charging 
a  continuing  offense,  where  there  is  evidence 
•f  acts  constituting  tne  offense  committed  with- 
in the  period  laid  in  the  information,  evidence 
of  acts  committed  prior  or  subsequent  to  that 
period,  and  before  tne  filing  of  the  information, 
is  admissible  when  it  illustrates,  explains,  or 
corroborates  evidence  of  acts  shown  to  have 
been  committed  within  the  period  charged. 

4.  Any  room  is  a  gaming  room  in  which 
games  for  money  are  habitually  played,  or 
which  is  kept  or  maintained  for  the  purpose  of 
gaming,  even  though  the  room  may  be  put  to 
other  uses,  and  even  though  its  principal  use  is 
for  some  other  lawful  object. 

(Syllabus  by  the  Court) 

Error  to  criminal  court  of  record,  Dnval 
comity;  John  L.  Doggett,  Judge. 

Albert  C.  Toll  was  convicted  of  keeping  a 
gaming  houfle,  and  brings  error.    Affirmed. 

A.  M.  Michelson,  for  plaintiff  in  error. 
William  B.  Lamar,  Atty.  Gen.^  for  the  State. 

CARTER,  J.  Plaintiff  in  error  was  con- 
victed in  the  criminal  court  of  record  of  Du- 
val county  upon  an  Information  charging 
*that  one  Albert  C.  Toll,  of  the  county  of 
Duval  and  state  of  Florida,  on  the  Ist  day 
of  June,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and*  ninety-seven,  and  on 
divers  days  and  dates  between  said  date 
and  the  9th  day  of  August,  A.  D.  1897,  In 
the  county  and  state  aforesaid,  did  then  and 
there  unlawfully  and  feloniously  have,  keep, 
exercise,  and  maintain  a  gaming  room  and 
gaming  bouse,  In  the  city  of  Jacksonville, 
for  the  purpose  of  gaming  and  gambling, 
contrary,"  etc.  The  information  was  filed 
August  24,  1897,  and  the  trial  was  begun 
September  2,  1897. 

The  trial  judge  began  his  instructions  to 
the  jury  by  stating  that  "the  information  In 
this  case  is  brought  under  a  section  of  our 
statutes  which  reads  as  follows,  to  wit" 
He  thereupon  read  section  2644,  Rev.  St,  In 
the  following  language:  "Whoever  by  him- 
self, his  servant,  clerk  or  agent,  or  in  any 
other  manner  has,  keeps,  exercises  or  main- 
tains a  gaming  table  or  room,  or  gaming 
Implements  or  apparatus,  or  house,  booth, 
tent,  shelter  or  other  place  for  the  purpose 
of  gaming  or  gambling,  or  in  any  place  of 
which  he  may  directly  or  Indirectly  have 
charge,  control  or  management,  either  exclu- 
sively or  with  others,  procures,  suffers  or 
permits  any  person  to  play  for  money  or  oth- 
er valuable  thing  at  any  game  whatever, 


whether  heretofore  prohibited  or  not,  shall 
be  punished  by  imprisonment  In  the  state 
prison  not  exceeding  three  years,-  or  by  fine 
not  exceeding  five  thousand  dollars."  It  Is 
argued  that  the  court  erred  in  reading  the 
latter  clause  of  the  section  relating  to  per- 
sons who  procure,  suffer,  or  permit  others  to 
play  for  money  in  places  under  their  con- 
trol, because  defendant  was  not  charged 
with  a  violation  of  that  clause,  but  of  the 
clause  relative  to  keeping  rooms  for  the  pur- 
pose of  gaming.  At  defendant's  request,  the 
court  instructed  the  Jury:  "The  defendant 
is  indicted,  under  section  2644,  for  keeping 
and  maintaining  a  gaming  room  for  the 
purpose  of  gaming  and  gambling.  The  jury 
will  note  that  it  is  necessary,  before  con- 
viction can  be  had,  that  the  state  must  es- 
tablish, beyond  a  reasonable  doubt— First, 
that  the  defendant  was  keeping  a  gaming 
and  gambling  room;  and,  second,  that  it 
was  kept  for  the  purpose  of  gaming  and 
gambling."  All  other  instructions  were  con- 
fined to  the  keeping  of  a  gaming  room  or 
house,  and  in  none  of  them  were  the  jury 
told  that  they  could  convict  upon  proof  that 
defendant  procured,  suffered,  or  permitted 
persons  to  play  for  money  in  any  place  un- 
der his  controL  The  court  simply  read  this 
section  of  the  Revised  Statutes  to  the  Jury, 
as  being  the  statute  under  which  the  Infor- 
mation was  brought,  and  then  proceeded  to 
Instruct  them  in  the  law  relative  to  keeping 
a  gaming  house,  and  particularly  that  they 
could  not  convict  defendant  unless  he  w^ 
shown  by  the  evidence  to  have  kept  a  room 
for  the  purpose  of  gaming.  Taking  the  in- 
structions as  a  whole,  we  do  not  think  the 
Jury  were  misled,  or  that  they  were  impress- 
ed with  the  idea  that  they  could  convict  the 
defendant  under  this  information,  upon 
proof  that  he  suffered  or  permitted  persons 
to  play  for  money  In  a  place  under  his  con- 
trol. 

Defendant  complains  of  the  refusal  of  the 
court  to  give  certain  instructions  r^uested 
by  him.  There  Is  no  error  in  this  ruling,  be- 
cause the  substance  of  these  instructions,  so 
far  as  applicable  to  the  facts  of  this  case, 
was  fully  covered  by  other  instructions  giv- 
en by  the  court 

The  court  refused  to  strike  out  certain  evi- 
dence tending  to  show  that  defendant  kept 
a  gaming  room  prior  and  subsequent  to  the 
time  laid  in  the  information.  It  is  insisted 
that  the  offense  of  having,  keeping,  and 
maintaining  a  gaming  room  is  a  continuing 
one;  that  it  was  so  charged  in  the  informa- 
tion; and  that  evidence  of  acts  tending  to 
prove  it,  occurring  prior  and  subsequent  to 
the  time  laid  In  the  information,  was  inad- 
missible. Assuming,  but  not  deciding,  that 
the  offense  charged  Is  a  continuing  one,  we 
think  the  motion  to  strike  was  properly  re- 
fused. There  was  evidence  that  defendant 
kept  a  gaming  room,  or  a  room  for  that  pur- 
pose, within  the  time  laid  in  the  indictment. 
In  Brevaldo  v.  State,  ^JitPftiD^^^tJRj^te 
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that  upon  an  indictment  for  living  in  an 
open  state  of  adultery  on  a  certain  day,  and 
on  divers  other  days  and  times  since  said 
date  to  the  date  of  the  finding  of  the  indict- 
ment, evidence  of  acts  anterior  to  such  time 
are  admissible  in  evidence  as  tending  to  il- 
lustrate or  explain  similar  acts  within  the 
period  laid  in  the  indictment,  or  to  corrobo- 
rate testimony  of  such  latter  acts,  but  not  to 
convict  of  a  substantive  offense  committed 
anterior  to  such  period.  We  think  the  rule 
stated  in  the  Brevaldo  Case  is  applicable  to 
all  continuing  offenses,  and,  where  there  is 
evidence  of  acts  constituting  the  offense  com- 
mitted within  the  period  laid  in  the  indict- 
ment, evidence  of  acts  committed  prior  or 
subsequent  thereto,  before  the  finding  of  the 
indictment,  is  admissible,  when  it  illus- 
trates, explains,  or  corroborates  evidence  of 
acts  shown  by  the  evidence  to  have  been 
committed  witliln  the  period  named. 

We  think  the  evidence  was  amply  suffi- 
cient to  support  the  verdict  The  defendant 
was  proprietor  of  a  barroom  in  Jacksonville. 
Under  the  same  roof,  and  connected  with 
the  bar,  was  another  room  under  defendant's 
control,  in  which  .persons  frequently  and 
habitually  played  various  games  of  cards  for 
money.  The  evidence  shows  that  defendant 
knew  of  gambling  in  this  room;  that  he 
sometimes  engaged  in  the  games  himself; 
and  that  he  was  frequently  in  the  room 
while  games  were  being  played  for  money. 
He  contends  in  this  court  that  his  business 
in  this  building  was  that  of  a  barkeeper;  that 
the  room  wherein  gambling  was  carried  on 
was  connected  with  his  bar,  and  used  for 
the  convenience  of  the  patrons  of  his  bar; 
that  its  principal  use  was  in  connection  with 
the  bar,  and  not  for  gaming  purposes;  and 
that,  therefore,  the  room  was  not  a  gaming 
room,  although  games  for  money  were  fre- 
quently played  therein  with  his  knowledge 
and  consent  We  think  any  room  is  a  gam- 
ing room  in  which  games  for  money  are 
habitually  played,  or  which  is  kept  or  main- 
tained for  the  purpose  of  gaming,  even 
though  the  room  may  be  put  to  other  uses, 
and  even  though  its  principal  use  is  for  some 
other  lawful  object  State  v.  Eaton,  85  Me. 
237,  27  AtL  126;  State  v.  Mosby,  53  Mo.  App. 
571;  Ransom  v.  State,  26  Fla.  364,  7  South. 
860. 

The  judgment  of  the  court  below  Is  af- 
firmed* 

(40  Pla.  265) 

BOOHABL  V.  STATE. 
(Supreme  Oourt  of  Florida.     May  U,  1898.) 

HoMIOIDB^InDIOTM BNT— SOFFICIBKCT  ^  ApPBAIi— 

Remarks  of  Counsel. 
1.  In  an  indictment  for  mnrder,  it  is  essen- 
tially necessary  to  set  forth  particularly  the 
manner  of  the  death,  and  the  means  by  which 
it  was  effected,  but,  in  stating  the  facts  which 
constitute  the  offense,  no  technical  terms  are 
required;  and  an  averment  of  the  manner  and 
means  by  which  the  deceased  came  to  his  death, 
in  concise  and  ordinary  language,  and  in  such 


a  way  as  to  enable  a  person  of  common  onder- 
standing  to  know  what  was  intended,  is  suffi- 
cient 

2.  Under  section  2898,  Rev.  St.,  it  is  imma- 
terial that  an  indictment  for  murder  concludes 
against  the  form  of  the  "statutes,"  where  it 
should  properly  conclude  against  the  form  of 
the  "statute." 

3.  Where  counsel  make  improper  and  preju- 
dicial remarks  or  arguments  during  the  trial  of 
a  case,  the  opposite  party  should  present  his 
objections  thereto,  and  secure  a  ruling  fnm 
the  presiding  judge  thereon,  and,  if  the  ruling 
is  adverse,  except  to  it  in  order  to  secure  a  re- 
view of  such  ruling  by  this  court.  This  court 
cannot  consider  an  exception  to  a  remark  of 
counsel,  but  only  an  exception  to  some  ruling 
of  the  trial  court  with  reference  thereto. 

(Syllabus  by  the  Oourt) 

Error  to  circuit  court  Sumter  county; 
William  A.  Hocker,  Judge. 

Will  Michael  was  convicted  of  murder, 
and  brings  error.    Afiirmed. 

R.  L.  Anderson,  for  plaintilf  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  State. 

CARTER,  J.  At  the  fall  term.  1897,  of  the 
circuit  court  of  Sumter  county,  plaintiff  in 
error  was  convicted  of  murder  in  the  first  de- 
gree, with  recommendation  to  mercy,  and, 
from  the  sentence  imposed  upon  him,  sued 
out  this  writ  of  error.  The  indictment 
which  was  found  September  26,  1896,  reads 
as  follows:  "In  the  Name  of  the  State  of 
Florida.  In  the  circuit  court  of  the  Fifth 
judicial  circuit  of  the  state  of  Florida,  for 
Sumter  county,  at  the  fall  term  thereof,  in 
the  year  of  our  Lord  1896,  Sumter  county,  to 
wit:  The  grand  Jurors  of  the  state  of  Flor- 
ida, inquiring  in  and  for  the  body  of  the 
county  of  Sumter,  upon  their  oaths  do  pre- 
sent that  Will  Michael,  late  of  the  county  of 
Sumter  aforesaid,  in  the  circuit  and  state 
aforesaid,  laborer,  on  the  24th  day  of  June, 
in  the  year  of  our  Lord  1896,  with  force  and 
arms,  at  and  in  the  county  of  Sumter  afore- 
said, did  unlawfully,  feloniously,  of  his  mal- 
ice aforethought,  and  from  a  premeditated 
design  to  effect  the  death  of  one  Henry  Rush, 
make  an  assault  on  the  said  Henry  Rush; 
and  a  certain  gun,  which  then  and  there  was 
loaded  with  gunpowder  and  leaden  bullets, 
and  by  him,  the  said  Will  Michael,  had  and 
held  in  his  hand,  he,  the  said  Will  Michael, 
did  then  and  there  unlawfully,  feloniously, 
of  his  malice  aforethought,  and  from  a  pre- 
meditated design  to  effect  the  death  of  the 
said  Henry  Rush,  shoot  off  and  discharge  at 
and  upon  the  said  Henry  Rush,  thereby  and 
by  thus  unlawfully,  feloniously,  of  his  malice 
aforethought,  and  from  a  premeditated  de- 
sign to  effect  the  death  of  the  said  Henry 
Rush,  striking  him  with  the  leaden  bullets 
aforesaid,  unlawfully,  feloniously,  of  his 
malice  aforethought,  and  from  a  premeditat- 
ed design  to  effect  the  death  of  the  said  Hen- 
ry Rush,  inflicting  on  and  in  the  body  of 
him,  the  said  Henry  Rush,  one  mortal 
wound,  of  which  mortal  wound  the  said 
Henry  Rush  then  and  there  instantly  died. 
And  so  the  said  Will  Michael  did,  in  man- 
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ner  and  form  aforesaid,  unlawfully,  fe- 
loniously, of  his  malice  aforethought,  and 
from  a  premeditated  design  to  effect  the 
death  of  the  said  Henry  Rush,  kill  and 
murder  the  said  Henry  Rush,  against  the 
form  of  the  statutes  in  such  case  made 
and  provided,  against  the  peace  and  dignity 
of  the  state  of  Florida.  [Signed]  Syd.  L.  Car- 
ter, State  Attorney,  Fifth  Judicial  Circuit  of 
Florida." 

Plaintiff  in  error  moved  to  quash  this  in- 
dictment upon  grounds  stated  as  follows: 
**(1)  The  indictment  is  so  vague  and  indefi- 
nite in  its  description  of  the  alleged  homicide 
that  the  defendant  cannot  obtain  a  fair  trhil 
thereunder.  (2)  The  indictment  does  not 
sufficiently  charge  an  offense  under  the  stat- 
ute. <3)  The  indictment  is  defective  and  in- 
sufficient under  the  common  law.  (4)  It 
does  not  sufficiently  allege  that  the  deceased 
was  struck  with  the  leaden  bullets  alleged, 
nor  does  it  show  who  ^as  struck  by  the 
same.  (5)  It  does  not  show  when  or  whero 
the  defendant  had  or  held  the  alleged  gun 
mentioned  in  the  indictment.  (6)  It  does  not 
conclude  in  the  manner  required  by  law,  in 
that  it  concludes  against  the  form  of  the 
statutes,  emiSloying  the  plural  instead  of 
the  singular.  (7)  The  indictment  is  other- 
wise vague,  imperfect,  indefinite,  and  in- 
sufficient." The  order  overruling  this  mo- 
tion to  quash  constitutes  the  first  assign- 
ment of  error. 

The  plaintiff  in  error  contends  in  this  court 
that  the  loose  employment  of  the  pronoun  in 
this  indictment  leaves  the  description  or  iden- 
tification of  the  deceased  and  the  accused  in- 
definite and  insufficient;  that  the  use  of  the 
plural,  "statutes,"  instead  of  the  singular, 
"statute,"  in  the  concluding  portion,  renders 
it  defective  in  form;  and  he  insists  that  the 
remaining  grounds  of  the  motion  to  quash 
argue  themselves.  It  \b  provided  by  section 
2892,  Rev.  St,  that  "every  indictment  shall 
be  deemed  and  adjudged  good  which  charges 
the  crime  substantially  in  the  language  of  the 
statute  prohibiting  the  crime  or  prescribing 
the  punishment,  if  any  such  there  be,  or  if 
at  common  law,  so  plainly  that  the  nature  of 
the  offense  charged  may  be  easily  understood 
by  the  Jury;"  and,  by  section  2893,  that  "no 
Indictment  shall  be  quashed  or  Judgment  be 
arrested,  or  new  trial  be  granted,  on  account 
of  any  defect  in  the  form  of  the  indictment, 
or  of  any  misjoinder  of  offenses,  or  for  any 
cause  whatsoever,  unless  the  court  shall  be 
of  opinion  that  the  indictment  is  so  vague,, 
indistinct  and  indefinite  as  to  mislead  the  ac- 
cused and  embarrass  him  in  the  preparation 
of  his  defense,  or  expose  him  after  convic- 
tion or  acquittal  to  substantial  danger  of  a 
new  prosecution  for  the  same  offense."  In 
Adams  v.  State,  28  Fla.  511,  10  South.  106,  it 
was  held  that  in  an  indictment  for  murder  it 
is  essentially  necessary  to  set  forth  partic- 
ularly the  manner  of  the  death,  and  means 
by  which  it  was  effected,  but,  in  stating  the 
facts  which  constitute  the  offense,  no  tech- 
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nical  terms  are  required,  and  an  averment  of 
the  manner  and  means  by  which-  the  de- 
ceased came  to  his  death,  in  concise  and  or- 
dinary language,  and  in  such  a  way  as  to 
enable  a  person  of  common  understanding  to 
know  what  was  intended,  is  sufficient.  Test- 
ed by  the  rules  announced  by  this  decision, 
and  the  quoted  provisions  of  the  Revised 
Statutes,  the  indictment  in  this  case  was  suf- 
ficient. Its  allegations  show  clearly  that  the 
deceased  was  struck  by  leaden  bullets  dis- 
charged from  a  gun  in  the  hands  of  the  ac- 
cused at  the  time  when  and  the  place  where 
the  accused  is  alleged  to  have  imade  the  as- 
sault upon  the  deceased;  that  a  mortal  woupd 
was  infiicted  by  the  leaden  bullets,  of  which 
the  deceased  instantly  died;  and  that  in  ev- 
ery act  done  by  the  accused  he  was  proceed- 
ing unlawfully,  feloniously,  of  his  malice 
aforethought,  and  from  a  premeditated  de- 
sign to  effect  the  death  of  the  deceased.  The 
form  of  this  indictment  bears  a  striking  re- 
semblance to  that  found  in  section  520,  Bish. 
Directions  &  Forms;  and  while  there  are  rep- 
etitions of  some  allegations  not  found  in  Mr. 
Bishop's  form,  and  perhaps  not  essential  to 
the  validity  of  the  indictment,  we  think  it 
contains  every  essential  allegation  necessary 
to  constitute  murder  in  the  first  degree,  and 
that  the  language  employed  is  sufficient  to 
enable  a  person  of  common  understanding  to 
know  what  was  intended  to  be  charged. 
Plaintiff  in  error  admits  that  the  alleged  de- 
fect in  the  conclusion  of  the  indictment  is 
viot  one  of  substance,  but  one  of  form  only. 
We  think  this  defect  Is  embraced  within  sec- 
tion 2893,  Rev.  St.,  above  quoted;  and,  what- 
ever may  formerly  have  been  Its  effect  upon 
indictments  otherwise  sufficient,  it  cannot 
now,  In  view  of  this  statute,  be  regarded  as 
material.  Com.  v.  Kennedy,  15  B.  Mon.  531. 
During  the  trial  one  Joe  Bailey  was  ex- 
amined as  a  witness  for  plaintiff  in  error. 
We  quote  the  cross-examination  of  this  wit- 
ness by  the  state  attorney,  from  the  bill  of  ex- 
ceptions: "Cross-examined  by  Mr.  Carter:  Q. 
What  relation  is  he  [referring  to  the  defend- 
ant] to  you?  A.  None  at  all.  I  married  his 
grandmother.  Michael  is  a  coward,  and  will 
run  from  anybody.  Q.  What  kind  of  a  boy 
was  Henry  Rush?  A.  He  was  bad  boy.  ^r. 
Carter:  That  will  do.  Have  you  any  more 
witnesses  that  are  related  to  the  family?  To 
which  remark  the  counsel  for  defendant  then 
and  there  excepted."  The  plaintiff  in  error 
insists  that  this  remark  was  Improper,  cal- 
culated to  prejudice  him  and  his  witnesses 
with  the  Jury,  and  that  the  Judgment  should 
be  reversed  upon  his  exception  thereto.  It 
will  be  observed  that  the  exception  was  not 
taken  to  any  ruling  of  the  court,  nor  was  the 
latter  called  upon  by  plaintiff  In  error  to 
make  any  ruling  with  reference  thereto,  and 
in  fact  the  remark  seems  to  have  been  a  ques- 
tion addressed  to  a  witness  upon  cross-exam- 
ination. In  Willlngham  v.  State,  21  Fla.  761, 
we  said:  "There  Is  really  no  such  thing  as 
an  exception  to  a  remark  of  counsel,  as  a 
Digitized  by  VjiJi^  V  LC 
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matter  to  be  reviewed  In  tbls  court  It  re- 
views the  action  of  the  lower  court,  and, 
where  counsel  have  any  objection  to  any- 
thing, they  should  get  a  ruling  from  the  judge 
of  the  lower  court,  and,  if  it  is  adverse, 
should  except  to  such  ruling,  and  have  it  not- 
ed, and  bring  the  ruling,  with  the  circumstan- 
ces on  which  it  is  based  and  the  exception 
as  noted,  here,  for  this  court's  review  of  the 
decision  upon  such  ruling.  Where  an  excep- 
tion is  to  ruling  of  the  court,  it  is  indispen- 
sable that  the  ruling  should  be  stated,  and  it 
should  also  be  alleged  that  the  party  then 
and  there  excepted/*  In  that  case  it  was 
shown  by  the  bill  of  exceptions  that  plain- 
tiff in  error  "excepted"  to  a  remark  of  coun- 
sel for  the  state  to  the  effect  "that  the  de- 
fendant's counsel  relied  on  his  money  and 
standing  to  secure  his  acquittal."  This  court 
refused  to  consider  that  exception  because  it 
was  not  based  upon  any  ruling  of  the  trial 
court,  but  upon  a  remark  of  counsel  merely. 
In  view  of  the  decision  in  the  WiUingham 
Case,  there  is  nothing  for  us  to  review  con- 
nected with  the  remark  attributed  to  the  state 
attorney  in  this  case. 

The  evidence  was  sufQcient  to  support  the 
verdict  rendered  against  the  plaintiff  In  er- 
ror, and  the  court  below  did  not  err  in  over- 
ruling that  ground  of  the  motion  for  a  new 
trial  which  questioned  the  sufficiency  of  the 
evidence. 

This  disposes  of  all  the  assignments  of  er- 
ror argued,  and,  finding  no  error  therein,  the 
judgment  of  the  court  below  Is  affirmed. 


(60  Ia.  Ann.  1054) 

KANSAS  CITY,  S.  &  G.  RY.  00.  v.  DAVIS, 

Sheriff,  et  al.     (No.  12,823.) 
(Supreme  Court  of  Louisiana.     June  13,  1898.) 

TAZA.TION— VaLIDITT    OF    LeVT    AND   A88B88MBKT. 

Once  an  assessment  has  been  completed, 
and  the  roll  has  been  deposited  in  the  clerk's 
office,  and  a  copy  thereof  delivered  to  the  tax 
collector  for  the  collection  of  taxes,  neither  the 
correctness  of  the  levy  nor  the  assessment  can 
be  tested  in  a  proceeding  contradictorily  alone 
with  the  tax  collector. 
(Syllabus  by  the  CJourt.) 

Appeal  from  judicial  district  court,  parish 
of  Vernon;    Stephen  D.  Read,  Judge. 

Suit  by  the  Kansas  City,  Shreveport  & 
Gulf  Railway  Company  against  Thomas  J. 
Davis,  sheriff,  and  others,  to  restrain  the  col- 
lection of  taxes.  From  a  judgment  sustain- 
ing an  exception  of  no  cause  of  action,  plain- 
tiff appeals.    Affirmed. 

J.  McD.  Trimble,  Gen.  SoL,  J.  G.  Park, 
Asst.  Atty.  (Pujo  &  Moss,  of  counsel),  for 
appellant    J.  Henry  Shepherd,  for  appellees. 

WATKINS,  J.  This  is  an  injunction  suit, 
which  seeks  to  restrain  and  prohibit  the  de- 
fendant from  seizing  and  selling  certain  de- 
scribed property  of  the  plaintiff,  on  the 
ground  that  the  tax  sought  to  be  collected  is 
illegal  and  void,  and  not  enforceable.     The 


judgment  of  the  district  court  sustained  the 
defendant's  exception  of  no  cause  of  action, 
and  decreed  the  defendant  "ten  per  cent  on 
the  amount  enjoined  by  the  suit -as  attorney's 
fees";  and  from  that  judgment  the  plaintiff 
has  appealed. 

The  plaintiff  avers:  That  it  is  the  owner 
of  a  certain  railroad  track  in  the  parish  of 
Yemon,  and  on  the  17th  of  August  1897,  the 
parish  assessor  delivered  to  the  tax  collector 
thereof  "a  certain  alleged  assessment  roll," 
whereon  was  charged  a  tax  of  $2,745.28  on 
35.64  miles  of  track  and  roadbed,  upon  a 
valuation  of  $5,500  per  mile,  against  the  Kan- 
sas City,  Pittsburg  &  Gulf  Railway  Com- 
pany. That  said  tax  is  illegal,  false,  and  un- 
true in  the  following  particulars,  viz.:  That 
neither  the  said  Kansas  City,  Pittsburg  & 
Gulf  Railway  Company  nor  petitioner  owned 
any  completed  railroad  in  said  parish  on  the 
31st  of  May,  1897;  and  that  said  Kansas 
City,  Pittsburg  &  Gulf  Railway  Company 
does  not  now,  and  never  has,  owned  any  rail- 
road track,  of  any  character,  in  said  parish. 
That  said  assessment  is  irregular  and  illeipEd 
in  the  following  respects,  viz.:  (1)  That  no 
railroad  track  of  petitioners  was  in  existence 
on  January  1,  1897,  in  said  parish,  and  that 
said  assessor  "made  no  examination  of  the 
mortgage  and  c<Hiveyance  records  thereof,  as 
to  the  title  to  or  quantity  or  value  of  peti- 
tioner's track  therein";  (2)  "that  said  as- 
sessor did  not  in  person  or  by  deputy  visit 
the  domicile  or  any  office  of  petitioner  for 
the  purpose  of  filling  out  any  tax  list  of  the 
property  of  petitioner,"  and  that  it  never 
had  any  notice  or  opportunity  to  flU  out  a  tax 
list  showing  the  quantity  and  value  thereof; 

(3)  "that  said  assessment  list  and  estimate 
of  the  valuation  of  said  property  was  not 
completed  by  said  assessor  until  long  after 
January  1,  1897,  to  wit  August  17,  1897": 

(4)  "that  no  assessment  of  petitioner's  rail- 
road in  said  parish,  pursuant  to  Act  No.  92, 
approved  July  12,  1888,  had  ever  been  re- 
ported to  said  assessor."  The  averment  is 
then  made  that  the  tax  collector  and  the 
parish  of  Vernon  are  threatening  to  seize  and 
sell  petitioner's  property  for  the  purpose  of 
enforcing  the  payment  of  said  tax,  and  that 
unless  restrained  by  injunction,  they  will 
seize  and  sell  the  same.  On  the  foregoing  al- 
legations, the  plaintiff  prays  that  the.  tax  col- 
lector and  the  parish  of  Vernon  be  cited  and 
enjoined;  that  its  injunction  be  maintained 
and  perpetuated;  and  that  it  have  judgment 
in  its  favor,  "decreeing  said  tax  to  be  Il- 
legal and  void  and  of  no  effect"  This  suit 
was  filed  and  the  injunction  granted  on  the 
5th  of  March,  1898,— more  than  six  months 
after  the  assessment  roll  had  been  complet- 
ed, filed  in  the  mortgage  office,  and  a  copy 
thereof  had  been  delivered  to  the  tax  col- 
lector. To  this  suit  the  parish  assessor  was 
not  at  first  made  a  party  defendant;  but  the 
president  of  the  police  jury  was  duly  cited, 
and  the  tax  collector  accepted  service  and 
waived  citation.  The  assessor  was  cited  sub- 
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aeqnenfly.  The  defendant  tax  collector,  by 
coimsel,  excepted  to  the  lurisdlction  of  the 
district  court  of  the  parish  of  Vernon  to  try 
and  decide  this  snlt;  and  he  averred  that 
the  only  court  which  can  exercise  Jurisdiction 
€F7er  or  render  Judgment  in  this  cause  Is  that 
in  which  the  parish  of  Sabine  Is  situated,  for 
the  reason  that  the  president  of  the  board 
of  commissioners,  who  Is  charged  with  the 
assessment  of  plaintiff's  property  resides 
therein.  He  avers  that  the  Injunction  here- 
in is  illegal  and  vexatious,  and  that  they  are 
"entitled  to  damages  as  attorney's  fees  of 
ten  per  cent  on  the  amount  of  tax  enjoined"; 
and  he  prays  for  Judgment  In  the  sum  of 
1274.28  against  the  plaintiff.  It  seems  that 
this  plea  was  tried  and  overruled;  and  that 
fact  is  conceded  In  the  argument,  and  it  also 
appears  from  an  admission  In  the  record,  for 
the  defendant  tax  collector  tendered  a  plea 
of  no  cause  of  action;  and  prefaces  that  plea 
by  a  reservation  of  all  of  his  rights  under 
his  previous  plea  to  the  Jurisdiction  of  the 
court;  and  on  that  plea  he  renews  his  de- 
mand for  attorney's  fees  of  10  per  cent  on 
the  amoimt  of  the  tax  enjoined.  But  the  de- 
fendant tax  collector  reserved  no  objection 
to  the  ruling  of  the  court,  and  tendered  no 
bill  of  exceptions  thereto;  and  no  Issue  was 
Joined  with  either  the  assessor  or  the  presi- 
dent of  the  police  Jury.  Reduced  to  a  last 
analysis,  the  question  for  decision  is  no  cause 
of  action  vel  non;  and  It  is  to  be  determined 
alone  and  exclusively  between  the  railway 
company  and  the  tax  collector. 

On  the  foregoing  pleadings,  the  contention 
of  the  defendant  is  that  this  Is  an  attempt  to 
have  an  assessment  corrected  for  alleged  for- 
mal defects  which  the  plaintiff  asserts  to 
have  existed  In  the  preparation  and  confec- 
tion of  the  assessment  rolls,  more  than  six 
months  subsequent  to  their  completion,  and 
a  certified  copy  thereof  had  been  delivered 
to  the  tax  collector  preparatory  to  the  collec- 
tion of  the  taxes  which  had  been  extended 
thereon.  This  theory  of  the  defendant  is  em- 
phasized by  the  plaintiff's  averment  that  the 
tax  assessor  had  delivered  the  assessment  roll 
to  the  tax  collector  on  the  17th  of  August, 

1897,  prior  to  the  filing  of  this  suit  In  March, 

1898,  and  that  because  of  his  attempted  col- 
lection of  said  tax  by  a  threatened  seizure 
and  sale  of  its  property,  an  Injunction  was 
necessary.  His  contention  Is  that  even  con* 
siderlng  this  suit  to  be  one  for  the  correction 
of  an  assessment—but  we  are  of  opinion  it 
Is  not— It  came  too  late,  and  was  not  insti- 
tuted against  the  proper  parties;  or,  in  other 
words,  that  a  suit  having  that^  object  in  view 
cannot  be  properly  and  legally  conducted 
against  the  tax  collector.  The  provisions  of 
the  revenue  law  applicable  to  this  relief  are 
as  follows,  Yiz,:  "That  all  taxpayers  shall 
have  the  right  to  appear  before  the  board  of 
assessors  of  the  parish  of  Orleans  between  the 
first  and  twentieth  of  March  of  the  year  in 
which  the  assessment  Is  made,  and  In  other 
parishes  before  the  board  of  reviewers,  on 


or  before  the  first  day  of  November  of  the 
year  in  which  the  assessment  Is  made,  as  pro- 
vided for  In  this  act  during  the  session  of 
said  board,  and  be  heard  concerning  the  de- 
scriptions of  the  property  listed  and  the  val- 
uation of  same  as  assessed;  and  they  shall 
have  the  right  of  testing  the  correctness  of 
thehr  assessments  before  the  courts  of  Jus- 
tice In  any  procedure  which  the  constitution 
and  the  laws  may  permit;  but  the  action  to 
test  such  correctness  shall  be  Instituted  on 
or  before  the  first  day  of  November  of  the 
year  In  which  the  assessment  Is  made."  Sec- 
tion 27  of  Act  No.  98  of  1886.  And  the  con- 
tention of  the  defendant  Is  that  any  proceed- 
ing Intended  to  correct  the  assessment  should 
have  been  filed  prior  to  the  1st  day  of  No- 
vember In  the  year  In  which  same  was  made, 
and  that  as  the  plaintiff  has  failed  to  ob- 
serve that  requirement  of  the  law,  his  suit 
iB  out  of  time.  Questions  of  this  kind  have 
been  frequently  before  this  court,  and  similar 
revenue  statutes  have  been  repeatedly  inter- 
preted. The  following  decisions  are  perti- 
nent and  Instructive,  viz.:  City  of  New  Or- 
leans V.  Canal  Banking  Co.,  32  La.  Ann.  157; 
Gay  V.  Board  of  Assessors,  84  La.  Ann.  370; 
Adler  V.  Board  of  Assessors,  37  La.  Ann.  507; 
Shattuck  V.  City  of  New  Orleans,  39  La.  Ann, 
206,  1  South.  411;  Oteri  v..  Parker,  42  La. 
Ann.  374,  7  South.  570;  Insurance  Co.  v. 
Levi,  42  La.  Ann.  432,  7  South.  625.  Not  only 
so,  but  the  contention  of  the  defendant  Is  fur- 
ther to  the  effect  that  once  the  tax  has  been 
levied  by  the  proper  authority,  and  by  the 
parish  assessor  extended  upon  the  assessment 
roll,  and  the  tax  roll  has  been  placed  In  the 
hands  of  the  tax  collector  for  the  purpose  of 
collecting  the  tax,  the  regularity  and  valid- 
ity of  the  assessment  cannot  be  tested  In  a 
suit  against  the  tax  collector.  The  case  of 
Galther  v.  Green,  40  La.  Ann.  362,  4  South. 
210,  presents  and  decides  that  question 
squarely,  the  question  being  the  constitution- 
ality and  legality  of  the  five-mill  district 
levee  tax.  In  the  course  of  our  opinion  we 
said:  **It  Is  equally  clear  to  our  minds  that 
this  is  a  collateral  proceeding,— a  third  oppo- 
sition, coupled  with  an  Injunction  against 
the  enforcement  of  the  tax,  and  wherein  the 
tax  collector  Is  the  sole  defendant  •  •  • 
The  law  has  confided  the  levy,  assessment 
and  collection  of  the  special  tax  in  question 
to  three  sets  of  ofiScials:  (1)  Its  levy,  to  the 
board  of  levee  commissioners;  (2)  its  exten- 
sion on  the  assessment  roll,  to  the  parish  as- 
sessor; (3)  Its  collection,  to  the  state  tax 
collector.  There  is  between  their  respective 
duties  a  line  of  demarkatlon  that  Is  well  de- 
fined and  clear.  It  is  essential  to  the  validi- 
ty of  the  tax  that  proper  and  legal  proceed- 
ings should  be  taken  In  its  levy  and  exten- 
sion upon  the  assessment  roll,  because  It  is 
through  the  correct  performance  of  the  du- 
ties assigned  that  the  tax  Is  brought  into  ex- 
istence. But  once  In  esse,  and  the  tax  roll 
placed  in  the  possession  of  the  collector,  the 
levying  and  assessing  ofiicers  cease  to  have 
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any  relation  to  the  tax,  and  are  functus 
officii.  At  this  stage  the  legality  of  neither 
the  levy  nor  assessment,  can  be  tested  by 
either  injunction  or  mandamus,  directed 
against  the  collector  alone,"  That  decision 
is  altogether  appropriate  to  the  present  con- 
troversy, and  supports  the  contention  of  de- 
fendant as  it  appears  in  counsers  brief: 
"Prom  the  face  of  the  petition  it  is  clear  that 
the  tax  roll  is  no  longer  In  the  hands  of  the 
assessor.  He  is  without  power  to  change 
it  From  the  moment  of  filing  it  in  the 
clerk's  office  his  control  is  gone,  and  he  has 
no  more  power  over  it  than  the  coroner  of  the 
parish.  He  has  become  functus  officio." 
The  argument  of  plaintiil's  counsel  is  to  the 
effect  that  itis  petition  disavows  the  owner- 
ship of  the  property  taxed,  and  it  cannot 
therefore  be  taxed  for  its  value.  But  the 
averment  is  that  "it  never  owned  any  com- 
pleted railroad,"— quite  a  different  thing. 
Substantially,  plaintiff's  complaint  is  that, 
when  the  assessment  was  made,  its  road  was 
in  an  incomplete  condition,  and  consequent- 
ly an  assessment  of  it  as  a  completed  road 
was  an  erroneous  assessment  We  are  of 
the  opinion  that  the  judgment  is  correct  in 
so  far  as  it  sustains  the  defendants  plea  of 
no  cause  of  action,  but  we  think  it  erroneous 
and  illogical  in  at  the  same  time  awarding 
the  defendant  damages  of  10  per  cent  on  the 
amount  of  the  tax  enjoined.  The  mainte- 
nance of  the  plea  of  no  cause  of  action  neces- 
sarily puts  the  case  out  of  court  in  its  en- 
tirety. It  is  true  that  the  dissolution  of 
plaintiff's  injunction  results;  but  the  situa- 
tion is  different  from  that  of  an  injunction 
having  been  dissolved  on  rule.  In  so  far  as 
the  Judgment  awarding  the  defendant  dam- 
ages is  concerned,  we  are  of  opinion  that  it 
must  be  amended,  and  the  damages  disal- 
lowed, with  full  reservation  of  the  defend- 
ant's right  in  that  respect  It  is  therefore 
ordered  and  decreed  that  the  Judgment  ap- 
pealed from  be  amended  by  rejecting  the  de- 
fendant's demand  for  damages,  and  that,  as 
thus  amended,  same  be  affirmed,  the  defend- 
ant's right  to  claim  damages  in  some  other 
proceeding  be  reserved,  and  that  he  be  taxed 
with  costs  of  appeal.     • 

BLANOHARD,  J.,  takes  no  part  in  this  de- 
cision. 


(50    La.    Aon.    737) 

MORGAN'S  LOUISIANA  &  T.  R.  &  S.  S.  CO. 
V.  PEOOT,  Sheriff,  et  al.     (No.  12J89.)i 

(Supreme  Court  of  Louisiana.     June  22,  1898.) 

Right  to  Jury  Triait— Suits  Relating  to  Taxes 
— Limitations— Appeal— Dismissal— Bond. 

1.  Suits  relating  to  taxes  or  licenses  are  pref« 
erence  suits,  triable  without  a  jury  and  at 
chambers  if  court  be  not  in  session.  Section 
56  of  Act  No.  106  of  1890. 

2.  Where  there  is  doubt,  an  appeal  will  not 
be  dismissed.     If  a  bond  be  not  sufficient  for 

1  Rehearing  denied  June  30,  1808. 


the  suspensive  appeal  taken,  it  yet  remali» 
good  for  the  devolutive  appeal. 

8.  A  distinction  is  to  be  drawn  between  suits 
to  correct  an  assessment  and  suits  whicE  go 
to  the  inherent  validity  of  an  assessment  and 
to  the  legality  of  the  tax  based  thereon. 

4.  Those  of  the  first  class  must  be  instituted 
within  the  time  fixed  by  the  statute.  Those  of 
the  latter  class  are  not  subject  to  such  time 
limit 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  St  Mary;  A.  C.  Allen,  Judge. 

Action  by  the  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company  against  Paul 
Pecot,  sheriff,  and  others,  to  restrain  the  col- 
lection of  certain  taxes.  From  a  Judgment 
for  defendants,  dissolving  the  injunction  and 
dismissing  the  action,  plaintiff  appeals.  Re- 
versed. 

D.  Caffery  &  Son  and  Den^gre,  Blair  ft 
Dendgre,  for  appellant.  Milton  J.  Cunning- 
ham, Atty.  Gen.,  and  Sigur,  Milling  ft  San- 
ders, for  appellees. 

BLANCHARD,  J.  Plahitiff  corporation 
owns  and  operates  a  railway  extending 
through  the  parish  of  St  Mary,  La. 
Trouble  arose  over  the  assessment  of  its 
property  in  said  parish  for  taxation  for  the 
year  1897,  and  this  suit  is  the  sequel.  The 
parties  litigant  are  as  wide  apart  as  to  the 
nature  and  character  of  the  action  as  they 
are  in  respect  of  the  Judgment  that  should 
be  rendered.  The  plaintiff  insists  that  the 
complaint  is  not  of  an  overassessment,  but 
of  a  void  assessment;  that  it  is  not  a  suit 
to  reduce  an  assessment,  nor  to  correct  an 
assessment  for  misdescription  or  other  ir- 
regularity, but  one  to  have  the  assessment 
of  certain  property  declared  void  for  radical 
defects,  and  to  enjoin  the  collection  of  taxes 
predicated  on  the  illegal  and  void  assess- 
ment, on  the  ground  that,  being  based  on  an 
illegal  assessment,  the  taxes  themselves  are 
illegal.  Defendants,  on  the  other  hand,  in- 
sist that  the  action  is  one  instituted  against 
them  (to  wit,  the  tax  collector,  the  assessor, 
and  the  police  Jury  of  the  parish  of  St  Mary) 
for  the  purpose  of  correcting  or  reducing 
the  assessment  made  of  plaintiffs  property 
for  the  year  1897. 

Pursuant  to  the  provisions  of  Act  No.  92 
of  1888.  the  board  of  commissioners  for  the 
equalissation  of  assessments  of  railroad,  tel- 
egraph, and  telephone  lines  convened  at  the 
town  of  Lafayette  in  May,  1897,  and  proceed- 
ed to  put  a  uniform  valuation  on  the  road- 
bed of  railroads  and  on  the  telegraph  and 
telephone  lines  running  through  the  parishes 
the  board  was  authorized  to  represent  Hav- 
ing done  this,  the  secretary  of  the  board  pro- 
ceeded to  apprise  the  assessors  of  the  sev- 
eral parishes  through  which  these  lines  of 
communication  ran,  of  the  action  of  the 
board.  The  letter  addressed  by  him  to  the 
assessor  of  the  parish  of  St  Mary  informed 
the  latter  that  the  assessment  fi.xed  upon 
plaintiff's  line  of  i»SM?b^^«^i?ft5^L«F 


14.) 


MORGAN'S  LOUISIANA  Ar  T.  B.  A^  a  S.  CO.  t.  PECOT. 


948 


mile,  with  a  rate,  ot  $3,500  per  mile  npon 
the  branch  lines  thereof.  Having  received 
this  communication,  the  assessor  proceeded 
to  place  the  assessment  upon  his  roU.  In 
doing  this,  he  first  ascertained  the  number 
of  miles  of  the  main  line  of  plaintiff's  rail- 
way in  the  parish,  and  the  number  of  miles 
of  its  branch  lines.  The  result  of  his 'la- 
bors as  to  the  assessment  of  the  railway 
mileage  proper  appears  listed  as  follows, 
which  we  will  call  "List  No.  1": 

5  miles  main  line  east  of  Morgan 
City $32,000  00 

34  miles  main  line  west  of  Morgan 
Citv 221,000  00 

12  miles  main  line  double  track. . .       78.000  00 

1,784  ft.  spur  track  Bametf  s  plan- 
tation            1,180  00 

3,036  ft.  spur  track  Sorrell  planta- 
tion  ...:. 2,010  00 

3,341  ft.  spur  track  Adeline  planta- 
tion          2,210  00 

1,812  ft  spur  track  Franklin  refin- 
ery           1,200  00 

1,615  ft  spur  track  Alice  O.  plan- 
tation             1,070  00 

10,918  ft  spur  track  Barnett's  plan- 
tation            7,230  00 

1,925  ft.  spur  track  Clark's  planta- 
tion         1,27000 

3,276  ft  spur  track  Berwick  Lum- 
ber Co 2,170  00 

1,800  ft  spur  track  Bonvillain  plan- 
tation, Cypremont  Branch 1,190  00 

15  mUes  Cypremont  Branch 62,500  00 

1  mile  mam  line  track,  Morgan 
City 6»500  00 

2,976  ft.  spur  track  Morgan  City. .        1,970  00 

Total  assessment $411,500  00 

He  then,  independently  of  the  board  of 
equalization,  and  acting  in  )kis  capacity  as 
local  assessor  for  the  parish,  predicating  his 
action  upon  section  29  of  Act  No.  106  of  1890, 
proceeded  to  assess  the  depot  buildings,  sta- 
tion, and  section  houses,  and  the  lots  of 
ground  upon  which  the  same  are  located,  be- 
longing to  plaintiff  company,  and  situated 
in  the  parish,  together  with  the  Morgan 
City  Bridge,  and  listed  the  same  as  follows, 
which  we  will  call  "List  No.  2": 

Section  house  and  lot  and  depot 
and  lot  at  Sorrell  Station $       500  00 

Depot  and  lot  at  Adeline  planta- 
tion     600  00 

Section  honse,  depot,  and  lot  at 
Baldwin  Station 1,000  00 

Section  house,  depot  snd  lot  at 
Patout  plantation  800  00 

Depot  and  lot  at  Glencoe 200  00 

Section  house  and  lot  at  Burguieres 
plantation  200  00 

Section  honse  and  lot  at  Franklin. .  500  00 

Depot  and  lot  at  Bayou  Sale  Sta- 
tion    500  00 

Section  house,  depot,  and  lot  at  Cal- 
umet Station  800  00 

Section  house,  depot  snd  lot  at 
Patteraon  500  00 

Section  house,  depot,  and  lot  at 
Berwick   500  00 

The  Morgan  City  Bridge 250,000  00 

Depot  and  lot  town  of  Franklin. . .        2,000  00 

Total  assessment $257,000  00 

The  assessor  then  assessed  against  plain- 
tiff, on  the  nonresident  list,  the  following 
property,  which  we  will  call  "List  No.  3": 


Lots  11,  12,  13,  and  14,  square  21, 

Morgan  City   $   20000 

Lots  1  to  7,  square  13,  Morgan  City. .  2,000  00 
Lots  1  to  7,  square  23,  Morgan  City  150  00 
Depot  wharfs,  etc,  Morgan  City. . .     6,000  00 

.  Aggregating   $8,350  00 

Plaintiff  makes  no  complaint  of  the  action 
of  the  board  of  equalization,  but  does  of  the 
subsequent  action  of  the  assessor.  Shortly 
after  the  adjournment  of  the  former,  plain- 
tiff company  filed  with  the  assessor  the  fol- 
lowing list,  as  showing  its  mileage  in  the 
parish  of  St  Mary,  and  the  proper  assess- 
ment thereon,  according  to  the  rate  fixed  by 
the  board,  to  wit: 

5  miles  main  line  track  and  all 

appurtenances    East    Morgan  . 

City $6,500  per  mile  * 

35  miles  main  line  track  and  all 

appurtenances    West    Morgan 

City 6,500  per  mile 

12  miles  new  double  track  and 

all  appurtenances 8,500  per  mile 

15     miles     Cypremont    Branch 

track  and  all  appurtenances. . .  3,500  per  mile 
1  mile  main  line  track  and  all 

appurtenances   Corp.   Morgan 

City 6,500  per  mUe 

Whereupon  the  assessor  notified  the  com- 
pany that  he  did  not  regard  the  list  as  a 
correct  one  of  the  property  owned  by  It  in 
the  parish,  and  served  upon  its  agent  dupli- 
cates of  the  lists  made  out  by  himself,  show- 
ing values  thereto  attached.  Plaintiff  there- 
upon filed  with  the  assessor  a  protest  against 
his  listing  of  its  property  and  valuation 
thereof,  and  requested  a  revision  and  cor- 
rection, which  application  the  assessor  re- 
jected. Early  in  July  the  police  jury  of  the 
parish  met  as  a  board  of  review,  and  plain- 
tiff, through  counsel,  appeared,  and  filed 
with  that  body  a  **protest  against  the  legali- 
ty and  correctness  of  the  assessment  of  its 
property  in  St.  Mary  parish  for  the  year 
1897,  with  a  view  of  securing  its  correc- 
tion." This  protest,  in  substance,  recites 
that  the  company  had  theretofore  made  to 
the  parish  assessor  full  and  detailed  returns 
of  its  property  for  assessment,  etc.,  which 
returns  it  averred  to  be  correct;  that  the 
assessment  made  by  the  assessor  was  er- 
roneous; that  he  had  disregarded  the  valua- 
tion adopted  by  the  board  of  equalization, 
and  in  some  instances  increased  such  valua- 
tion; that  he  had  so  assessed  some  of  its 
property  that  it  amounted  to  double  assess- 
ment, and  explained  how  this  resulted,  etc.; 
that  whereas  the  board  of  equalization,  in 
valuing  the  main  line  of  the  company's  road 
at  $6,500  per  mile,  and  the  branch  lines  at 
$3,500  per  mile,  had  arrived  at  the  same  by 
including  the  value  of  the  spur  tracks,  as 
well  as  the  value  of  the  superstructures, 
stations,  section  bouses,  etc.,  the  assessor 
had  taken  the  board's  figures  for  the  mile- 
age only,  and  then  had  proceeded  separately 
to  assess  the  spur  tracks,  section  houses,  de- 
pots, stations,  superstructures,  etc.,  and  list- 
ed and  returned  the  same  for  additional  and 
independent  taxation  ^^^  ^^^^^SmmC 
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and  that  he  had  so  separately  and  independ- 
ently assessed  the  bridge  crossing  Berwick's 
Bay,  notwithstanding  the  same  is  used  for 
no  other  purpose  than  to  support  the  rails 
of  the  road,  and  is  therefore  only  a  part 
of  the  roadbed,  and  included  in  its  mileage 
by  the  board  of  equalization  in  arriving  at 
a  uniform  rate  of  valuation  for  the  entire 
length  of  the  track.  The  protest  concluded 
by  asking  the  police  Jury,  sitting  as  a  board 
of  review,  to  correct  the  assessment  of  its 
property  in  the  parish  so  as  to  conform  to 
the  valuation  certified  to  the  assessor  by  the 
board  of  equalissatlon,  thus  reducing  the  as- 
sessment on  its  main  line  from  $78,000  to 
$42,000,  deducting  and  canceling  entirely  the 
separate  assessment  of  the  spur  tracks,  as 
'  well  as  of  its  section  houses,  stations,  depots, 
and  superstructures,  including  the  bridge  at 
Berwick  Bay.  To  this  protest  and  prayer 
for  correction  and  reduction  the  assessor 
made  answer  in  the  form  of  a  written  ob- 
jection filed  with  the  police  Jury  against  its 
consideration,  for  the  reason  that  the  for- 
malities of  law  had  not  been  complied  with 
by  the  agents  of  the  company,  they  having 
failed  to  file  a  duplicate  list  of  property, 
sworn  to,  as  required  by  section  19,  Act  No. 
loe  of  1890,  within  the  time  prescribed  by 
law. 

The  Jury  proceeded  to  hear  counsel  r^re- 
senting  the  respective  parties,  and  then 
adopted  a  resolution  sustaining  the  assess- 
or's objection  to  consideration  of  the  com- 
pany's demand  for  correction,  on  the  ground 
of  failure  to  seasonably  comply  with  the  law. 
This  was  on  the  7th  of  July,  1897.  Nothing 
further  was  done  by  the  company  until  about 
six  months  later,  when  one  of  its  agents  ap- 
peared in  the  office  of  the  tax  collector  of 
the  parish,  stating  he  desired  to  pay  the 
taxes  of  the  company,  announcing  that  the 
same  amounted  to  a  certain  sum  (naming 
the  figure,  something  a  little  over  one-half 
of  the  sum  the  tax  collector  claimed  to  be 
due),  being  the  exact  amount  levied  against 
the  company  the  preceding  year.  The  tax 
collector  replied  that  the  sum  named  would 
not  cover  the  amount  due  by  the  company, 
and  that  he  would  accept  it  only  as  a  par- 
tial payment  of  the  taxes  owing.  Saying 
that  he  desired  to  make  a  legal  tender  of  the 
amount  claimed  by  the  company  to  be  due, 
the  agent  proceeded  to  count  out  the  money 
in  the  presence  of  two  witnesses,  and  of- 
fered the  same  to  the  collector,  who  re- 
fused it,  except  as  a  partial  payment. 

Defendants  file  a  peremptory  exception  In 
bar  of  plaintiff's  demand,  setting  up  two 
grounds:  (1)  That  the  company  failed  to 
make  out  a  proper  list  of  its  property  for 
assessment  for  the  year  1897,  failed  to  make 
oath  to  the  list  that  was  presented,  as  the 
law  requires,  and  that,  because  of  such  de- 
fault, whatever  right  the  law  gave  for  con- 
testing the  correctness  or  legality  of  the  as- 
sessment was  forfeited;  (2)  that  the  suit 
comes  too  late,  the  same  not  having  been 


filed  and  service  thereof  made  within  tbe 
time  prescribed  by  law  for  such  suits,  to 
wit,  the  1st  day  of  November  of  the  year  In 
which  the  assessment  is  made.  With  the 
prayer  for  dismissal  of  the  suit  and  dissolu- 
tion of  the  injunction  is  one  for  10  per  cent, 
on  the  aggregate  amount  of  the  taxes  and 
penalties  due  as  attorney's  fees,  and  2  per 
cent  interest  per  month  from  January  1, 
1898,  upon  the  amount  of  taxes  due.  This 
exception  was  called  for  trial  at  chambers, 
whereupon  counsel  for  plaintiff  objected  to 
proceedings  at  chambers,  and,  upon  the  ob- 
jection being  overruled,  excepted  and  re- 
served a  bill.  We  find  no  error  in  this 
ruling.  Section  56  of  Act  No.  106  of  1890 
authorizes  such  causes  as  the  present  one 
to  be  tried  at  chambers.  The  exception  was 
sustained,  the  action  dismissed,  and  the  in- 
junction dissolved,  with  Judgment  against 
plaintiff  for  the  special  costs  provided  by 
law,  as  stated  above.  Plaintiff  appeals  sus- 
pensively  and  devolutively,  and  is  met  here 
by  a  motion  to  dismiss  the  suspensive  ime^- 
peal  on  the  ground  of  the  insufficiency  of 
the  amount  of  the  bond. 

The  order  of  appeal  fixes  the  amount  of 
the  devx>lutive  appeal  bond  at  $100;  that  of 
the  suspensive  appeal,  "according  to  law.'* 
The  amount  of  the  bond  is  $10,800.  Wheth- 
er it  be  insufficient  in  amount  for  a  suspen- 
sive appeal  depends  on  the  amount  of  taxes 
due,  and  that  is  the  very  issue  this  suit  is 
brought  to  determine.  The  Judgment  of  the 
court  on  the  exception  fixes  no  amount  of 
taxes  as  owing,  the  percentage  allowed  as 
counsel  fees  being  predicated  in  general 
terms  "on  the  amount  of  taxes  due  by  plain- 
tiff." The  latter,  figuring  by  one  process, 
arrived  at  an  amount  of  taxes  it  thinks  due, 
and  gave  a  suspensive  appeal  bond  accord- 
ingly. The  defendants,  figuring  by  another 
process,  arrive  at  a  different  and  larger 
amount,  and,  finding  the  bond  not  given  ac- 
cording to  its  arithmetic,  move  to  dismiss. 
It  would  seem  to  have  been  a  proper  case 
for  the  court  to  have  fixed  the  amount  of 
both  bonds,  since  no  moneyed  Judgment  was 
rendered,  nor  exact  amount  of  taxes  due 
stated.  However,  we  do  not  find  it  neces- 
sary to  enter  into  a  calculation  to  determine 
what  is  the  precise  amount  the  suspensive 
appeal  bond  should  have  been  given  for. 
Where  there  Is  doubt,  the  appeal  will  not  be 
dismissed.  Besides,  if  the  bond  be  not  suffi- 
cient for  a  suspensive  appeal,  it  yet  remains 
good  for  the  devolutive  appeal.  Chaffe  v. 
Carroll,  84  La.  Ann.  122.  The  motion  to  dis- 
miss is  denied. 

On  the  Merits. 

A  distinction  is  to  be  drawn  between  suits 
to  correct  an  assessment,  and  suits  which 
go  to  the  inherent  validity  of  an  assessment, 
and  to  the  legality  of  the  tax  based  thereon. 
In  the  first  class  are  to  be  put  those  suits  in 
which  an  assessment  is  complained  df.  and 
attacked  for  overjal^ua^^n^^jajgi^rlp- 
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tion  of  the  property  listed,  Involving  merely 
the  regularity  or  correctness  of  the  assess- 
ment- In  the  second  class  are  to  be  en- 
umerated those  actions  attacking  an  assess- 
ment as  void  on  account  of  radical  defects, 
and  drawing  into  question,  not  the  correct- 
ness merely  of  an  assessment,  but  the  ex- 
istence itself  of  any  valid  assessment  In 
the  first  class  of  cases  the  attack,  If  success- 
ful, results  not  In  destroying,  but  in  redu- 
cing or  correcting,  the  assessment,  whereas 
In  the  second  class  of  cases  the  radical  de- 
fects made  the  basis  of  attack,  if  found  to 
exist,  render  the  assessment  null.  It  fol- 
lows that  in  suits  coming  within  the  second 
class  of  cases  there  is  involved,  not  only  the 
legality  of  the  taxes  based  on  the  assess- 
ment attacked,  but  the  right  to  collect  any 
taxes  at  all  predicated  on  the  illegal  or  void 
assessment  for  the  existence  of  a  valid  as- 
sessment Is  essential  to  the  collection  of 
taxes.  The  time  limit  invoked  in  defend- 
ants* exception  applies  to  the  first  class  of 
cases  only.  Such  suits  must  be  brought  be- 
fore the  beginning  of  November  of  the  year 
in  which  the  assessment  complained  of  is 
made,  first  it  would  seem,  complying  with 
the  provisions  of  sections  19,  23,  and  26  of 
Act  No.  106  of  1890.  Shattuck  v.  City  of 
New  Orleans,  39  La.  Ann.  206,  1  South.  411; 
Oil  Co.  V.  Campbell,  48  La.  Ann.  1351,  20 
South.  1007;  Railroad  Co.  v.  Davis,  50  La. 
Ann.  — ,  23  South.  946;  Acts  1890.  No.  106, 
§  26.  The  action  in  this  class  of  cases  (to 
test  the  correctness  as  to  description  and 
value  of  an  assessment)  is  In  the  nature  of 
an  appeal  from  the  decision  of  the  board  of 
review  in  the  country  parishes,  or  the  com- 
mittee on  assessments  in  the  city  of  New 
Orleans.  But  such  time  limit  has  no  ap- 
plicability to  the  second  class  of  cases.  In 
Oteri  V.  Parker,  42  La.  Ann.  376,  7  South. 
570,  this  court  said:  *The  statutes  invoked 
by  counsel,  which  prescribe  a  limit  of  time 
for  the  action  of  taxpayers,  in  the  courts, 
touching  the  assessment  of  their  property, 
have  reference  to  suits  to  *test  the  correct- 
ness of  such  assessments,'  and  hence  they 
cannot  be  construed  as  applying  the  same 
limit  or  restriction  to  actions  or  suits  pre- 
senting questions  of  alleged  radical  defects 
in  the  assessments,  sufildent  to  operate  the 
absolute  nullity  of  the  same."  The  want  of 
a  legal  assessment— one  bringing  into  con- 
testation the  legality  of  the  taxes  based 
thereon,  the  right  Itself  to  collect  any  taxes 
thereon— is  a  radical  defect  which  may  be 
urged  at  any  time  in  opposition  to  the  at- 
tempted collection  of  taxes  imposed  under 
such  assessment  In  Gillls  v.  Clayton,  33 
La.  Ann.  286,  the  court  declared  the  legality 
of  a  tax  to  be  in  contestation  when  It  is 
claimed  that  the  tax  was  originally  imposed 
or  assessed  in  violation  of  some  provision  of 
law,  or  by  one  without  legal  authority  to 
make  such  assessment  See,  also,  Adler  v. 
Board,  37  La.  Ann.  507;  State  v.  Lundle, 
47  La.  Ann.  1596,  18  South.  636.     The  "want 


of  a  legal  assessment"  waa  said,  In  BUck- 
man  v.  Dawson,  35  La.  Ann.  1087,  to  be  a 
"radical  defect" 

The  case  at  bar  comes  within  both  classes 
of  cases  we  have  been  considering;  that  Is  to 
say,  as  to  part  of  the  listing  and  valuation 
of  plaintiff's  property  It  Is  undoubtedly  an 
ordinary  action  "contesting  the  correctness" 
of  the  same,  and  subject  to  the  time  limit 
while  as  to  another  part  It  must  be  viewed 
as  an  action  bringing  !nto  question  the  in- 
herent validity  of  the  assessment,  and  con- 
testing the  legality  of  the  tax,  not  subject 
to  the  time  limit  So  far  as  lists  Nos.  1  and 
8,  hereinbefore  set  forth,  are  concerned,  we 
hold  this  to  be  a  suit  "contesting  the  cor- 
rectness" only  of  the  assessments  there 
shown,  while  as  to  the  property  appearing 
on  list  No.  2  It  must  be  regarded  as  an  ac- 
tion putting  at  issue  the  legality  and  validity 
of  the  assessment  and  tax  sought  to  be  col- 
lected. The  board  of  equalization,  which 
met  at  Lafayette,  officially  communicated  to 
the  assessor  only  the  rate  per  mile  t(x  the 
mahi  line  of  plaintiff's  railway,  and  the  rate 
per  mile  for  all  branches  th^eof,  concluding 
its  communication  with  the  following  direc- 
tion: "Note  above  and  assess  whatever  por- 
tion of  said  lines  there  may  be  in  your  par- 
ish accordingly."  This  communication,  which 
was  the  ofilclal  notification  of  the  action  of 
the  board,  did  not  attempt  to  state  the  mile- 
age of  the  main  lines,  and  that  of  the  branch- 
es of  the  several  nUlways  running  through 
the  parishes  the  board  represented,  nor  did 
the  board  undertake  to  say  what  tracks  were 
to  be  considered  main  line  and  what  branch- 
es. All  that  was  left  to  the  several  parish 
assessors.  The  board  merely  established  a 
uniform  mileage  rate.  It  would  seem  that, 
only,  was  the  extent  of  Its  authority  under 
Act  No.  92  of  1888.  Receiving  the  communi- 
cation of  the  board,  the  assessor  of  St  Mary's 
parish  proceeded  to  ascertain  the  mileage  of 
the  main  line  and  branches  of  plaintiff's  rail- 
way in  his  parish.  He  assessed  what  he  con- 
sidered the  main  line  at  $6,500  per  mile,  and 
what  he  considered  branches  at  $3,500  per 
mile.  These  were  the  board's  figures.  In 
estimating  the  mileage  of  the  main  line,  he 
added  12  miles  of  double  track,  considering 
that  it  came  under  the  head  of  "main  line." 
If  this  be  erroneous,  it  is  nothing  but  an 
overvaluation,  which  should  have  been  the 
subject  of  a  suit  for  correction  seasonably 
brought  So,  too,  with  the  branch  lines  list- 
ed. If  he  made  the  mileage  of  such  branch 
lines  greater  than  they  should  be,  or  added 
spur  tracks  as  branch  lines  which  should  not 
have  been  added,  these  are  rather  disputes 
"conceiving  the  descriptions  of  the  property 
listed  and  the  valuation  of  the  same  as  as- 
sessed," in  the  language  of  the  statute,  and 
suit  to  test  the  correctness  of  the  assess- 
ment should  have  been  Instituted  on  or  be- 
fore the  1st  of  November  of  the  year.  Some 
parts,  at  least  of  such  assessments,  were 
proper;    and,  if  this  j^jtiKcj  t^f  assessment 
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was  not  void,  and  the  errors  complained  of 
are  not  "radical  defects,"  to  be  taken  ad- 
vantage of  by  suit  filed  any  time  prior  to  col- 
lection of  the  taxes  based  thereon.  As  to  list 
No.  3,  the  property  included  therein  appears 
to  be  lots  of  ground  in  certain  squares  in 
Morgan  City,  and  wharves  there,  which  are 
the  proper  subject  of  assessment  and  taxation 
independent  af  the  assessment  of  trackage 
of  the  railway.  With  regard  to  the  assess- 
ment of  such  property,  contests  before  the 
courts  aver  its  description  and  valuation  must 
surely  be  by  suit  instituted  within  the  time 
fixed  in  the  statute.  But  as  to  property  in- 
cluded in  list  No.  2  the  situation  is  entirely 
different  The  question  raised  is  one  strik- 
ing at  the  existence  itself  of  the  right  of 
independent  or  separate  assessment  of  such 
property  apart  from  the  roadbed  or  line  of 
railway  of  which  it  Is  claimed  to  be  part 
Plahitlff's  contention  is  that  section  houses, 
depot  buildings,  bridges,  superstructions, 
substructures,  and  all  erections  on  its  right  of 
way,  as  well  as  all  parts  of  the  land  form- 
ing its  right  of  way,  are  necessarily  and  le- 
gally included  in  the  assessment  placed  upon 
its  roadbed  or  trackage,  and  there  is  no  au- 
thority in  law  for  Its  separate  assessment. 
If  this  be  so,  its  inclusion  in  plaintiff's  assess- 
ment as  Independent  subjects  of  assessment 
and  taxation  is  a  "radical  defect"  not  sub- 
ject to  the  time  limit  heretofore  referred  to; 
and  the  collection  of  the  tax  thereon  may  be 
resisted  as  Is  sought  to  be  done  in  the  pres- 
ent action.  The  peremptory  exception  filed 
by  defendants  is  good,  and  must  be  main- 
tained, and  the  suit  dismissed  so  far  as  the 
same  affects  the  property  and  its  assessment 
embraced  in  lists  Nos.  1  and  3.  But  as  to 
the  property  and  its  assessment  included  in 
list  No.  2  the  exception  must  be  overruled, 
and  the  suit  reinstated.  No  sufficient  tender 
of  payment  of  taxes  due  cm  the  property 
mentioned  in  lists  1  and  8  was  made,  and 
therefore  the  statutory  penalty  of  2  per  cent 
per  month  thereon  from  the  1st  of  January, 
1898,  as  well  as  the  10  per  cent  on  the 
amount  of  such  taxes  as  attorney's  fees,  must 
be  enforced. 

It  is  therefore  ordered,  adjudged,  and  de^ 
creed  that  the  Judgment  appealed  from.  In 
BO  far  IMS  it  sustains  defendants'  exception 
and  dismisses  plaintiff's  action  in  Its  bear- 
ing upon  the  property  and  the  assessment 
thereof  included  In  lists  Nos.  1  and  3,  here- 
inbefore mentioned,  be  afOUmed,  and  that  the 
special  costs  (2  per  cent  per  month  interest 
from  January  1«  1898,  and  10  per  cent  as  at- 
torney's fees)  mentioned  in  said  Judgment 
be  reduced  so  as  to  apply  only  on  the  taxes 
due  on  the  property  included  In  said  lists  1 
and  8.  It  Is  further  ordered,  etc.,  that  the 
Judgment  appealed  from.  In  so  far  as  it  sus- 
tains said  exception  and  dismisses  plaintiff's 
suit,  and  dissolves  Ks  injunction  in  its  beaiv 
ing  on  the  property  and  the  assessment  there- 
of included  in  Ust  No.  2,  hereinbefore  men- 
tioned, be  annulled,  avoided,  and  reversed, 


and  that  to  this  extent  said  exception  be 
overruled,  and  the  suit  and  injunction  rein- 
stated, to  be  proceeded  with  according  to 
the  views  herein  expressed,  and  the  law  costs 
of  appeal  to  be  borne  by  defendants  and  ap- 
pellees 
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HEMMINGWAT  v.  NEW  ORLEANS  0.  &  L. 

R.  00.  (No.  12,6ia)i 
(Supreme  Oourt  of  Louisiana.  May  80,  1888.) 
Collision  with  Elbotrio  Gax. 
The  proof  didclosing  that  the  driver  of  a 
small  pleasure  wagon  had  halted  his  team  with- 
in a  few  feet  of  a  street  electric  car  track  at 
the  intersection  of  Oarroliton  avenue  and  Canal 
street  in  the  city  of  New  Orleans,  to  wait  for 
a  steam  train  and  an  electric  street  car  to  pass, 
and  suddenly  put  his  horse  and  wagon  in  mo- 
tion for  the  purpose  of  crossing  the  track,  in 
front  of  anotner  electric  car,  which  was  rapid- 
ly approaching,  and  only  a  short  distance  away 
and  within  easy  open  view,  %e2d,  that  the  street- 
car company,  its  agents  and  employes,  are  not 
guilty  of  culpable  negligence  which  renders  the 
defendant  liable  for  the  damages  resulting  from 
a  collision  between  the  car  and  wagon. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  George  C.  Hemmingway  against 
the  New  Orleans  City  &  Lake  Railroad  (Com- 
pany. From  a  Judgment  for  defendant 
plaintiff  appeals.     Affirmed. 

Oliver  B.  Sansum  (Fenner,  Henderson  ft 
Fenner,  of  counsel),  for  appellant  Dendgre, 
Blair  &  Den^re,  for  appellee. 

WATKINS,  J.  The  plaintiff  prosecutes  thla 
suit  in  his  own  right  and  that  of  his  two 
minor  children,  against  the  defendant  for 
$25,(XK),  as  the  amount  of  the  damages  they 
sustained  in  a  collision  between  one  of  the 
electric  cars  of  the  company  and  a  wagon 
driven  by  the  plaintiff,  on  the  afternoon  of 
the  1st  of  March,  1896,  at  or  near  the  inter- 
section of  Canal  street  with  Carrollton  ave- 
nue; the  two  children  being  occupants  of 
the  wagon  at  the  time.  On  the  trial  there 
was  Judgment  in  favor  of  the  defendant  re- 
jecting the  plaintiff's  demands;  and  from 
that  Judgment  the  latter  has  appealed. 

The  reasons  assigned  by  the  Judge  a  quo 
for  his  Judgment  are  brief  and  unique,  and 
we  quote  them,  viz.:  "Considering  the  evi- 
dence in  this  case,  and  the  opinions  of  the 
supreme  court  in  the  case  of  Snider  t.  Rail- 
road Co.,  48  La.  Ann.  1,  18  South.  605,  Peres 
V.  Railroad  Co.,  47  La.  Ann.  1391,  17  South. 
869,  and  Schwartz  v.  Railroad  Co.,  80  La. 
Ann.  18,  Judgment  is  rendered  in  favor  of 
the  defendant"  In  his  petition,  the  i^ain- 
tiff  particularizes  the  damages  claimed  thus, 
viz.:  (1)  For  the  pain  and  suffering  of  his 
minor  son  Ira,  $3,000,  and  for  the  loss  of  his 
arm,  $20,000;  (2)  for  the  pain  and  suffering 
of  his  minor  son  George,  $600;  O)  and  for 
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the  personal  injuries,  pain,  and  suffering  he 
sustained,  $1,500.  The  following  is  a  brief 
synopsis  of  the  statement  of  the  plaintiff's 
case,  as  it  appears  in  his  petition,  viz.:  That, 
at  about  3  o'clock  in  the  afternoon,  he  and 
his  two  little  boys  were  driving  out  Canal 
street  in  a  one-horse  wagon,  on  the  lower 
or  downtown  side,  the  plaintiff's  purpose  be- 
ing to  turn  into  CarroUton  avenue  as  soon 
as  his  wagon  had  arrived  at  the  west  cross- 
ing thereof;  that,  in  the  exercise  of  due 
care  and  caution,  he  stopped  his  horse  and 
wagon,  and  looked  and  listened  for  any  car 
which  might  be  then  approaching  said  cross- 
ing, and  that,  while  thus  looking,  he  ob- 
served one  of  the  defendant's  steam  trains 
going  over  said  crossing,  and  that  "a  certain 
green  car  of  the  defendants,  about  seventy 
feet  behind  said  steam  train,  was  approach- 
ing said  crossing";  that  he  also  observed  "a 
certain  other  car  of  the  defendants,  about 
seven  hundred  feet  behind  said  green  car, 
approaching  said  crossing**;  that  both  of 
last-named  street  cars  were  being  propelled 
by  electric  force,  and  were  being  operated 
by  the  defendant's  agents  and  servants; 
that  he  "waited  at  said  crossing  until  said 
train  of  cars  and  said  green  car  passed  over 
and  away  from  said  west  crossing  of  said 
CarroUton  avenue,  and  [he]  looked  and  ob- 
served that  the  other  car  was  a  long  dis- 
tance away  from  said  crossing,  and  that 
there  was  ample  time  for  [his]  horse  and 
wagon  to  go  over  and  beyond  said  crossing"; 
tliat  thereupon  he  "did  proceed  to  carefully 
drive  and  guide  his  horse  and  wagon  over 
said  crossing  into  said  CarroUton  avenue, 
plainly  in  sight  of  defendant's  said  servants 
and  agents,  who  then  and  there  had  com- 
plete and  absolute  control  of  said  car  of  de- 
fendant" The  petitioner  then  avers:  That 
''then  and  there  it  became  and  was  the  duty 
of  defendant's  said  servants  to  reduce  the 
speed  or  n'otion  of  said  car,  and  to  prevent 
said  car  from  running  at  a  very  high  rate  of 
speed,  and  [thus]  prevent  said  car  from  run- 
ning upon  or  against  [his]  horse  and  wagon; 
but  defendant's  said  agents  and  servants,  not 
regarding  their  said  duty,  whoUy  disregard- 
ing the  presence  of  [his]  said  horse  and  wag- 
on, and  [his]  presence  and  that  of  his  sons 
in  said  wagon,  ♦  ♦  ♦  would  not  and  did 
not  reduce  the  speed  or  motion  of  said  car, 
but  permitted  it  to  move  on  at  its  highest 
and  greatest  possible  speed,  until  it  ran  upon 
and  against  the  body  of  his  said  wagon  with 
great  force  and  violence,"  etc.  That,  **in 
consequence  thereof,  [his]  said  wagon,  and 
[he]  and  [his]  sons,  were  forced  and  driven 
with  great  violence  from  the  point  of  im- 
pact over  and  upon  defendant's  cross-ties 
and  rails,  for  a  long  distance,  to  wit,  sev- 
enty feet;  and  then  and  there  [his]  said 
wagon  was  turned  over  and  broken,  and  [he] 
and  his  sons  were  thrown  with  great  force 
and  violence  upon  the  ground,"  etc.  That 
his  "body  was  cut,,  torn,  and  bruised,  and 
his  son  Ira  was  thrown  upon  the  ground, 


and  his  body  cut,  torn,  and  bruised,  and  his 
right  arm  cut,  broken,  and  crushed;  and 
it  became  and  was  necessary  to  cut  off  and 
amputate"  same,  whereby  said  child  is  now, 
and  ever  will  be,  permanently  maimed  and 
disabled  during  his  natural  Ufe.  That  his 
"son  George  was  also  thrown  with  great 
force  and  violence  upon  the  ground,  and  his 
body  cut,  torn,  and  bruised."  That  he  and 
his  sons  "suffered  great  pain  and  anguish, 
physically  and  mentally";  and  that  they  be- 
came and  were  sick  and  sore  for  a  long  time, 
to  wit,  40  days;  and  "that  it  became  and 
was  necessary  for  him  to  pay  and  expend 
large  sums  of  money  •  •  •  in  the  healing 
and  curing  his  and  his  sons'  bodily  inju- 
ries," etc.  The  defendant  first  tendered  a 
plea  of  no  cause  of  action,  and  simultane- 
ously it  filed  an  answer,  first  pleading  the 
general  issue,  and,  in  the  alternative,  con- 
tributory fault  and  negligence  on  the  part  of 
the  plaintiff,  thus  exonerating  the  company 
from  all  responsibility  for  the  accident 

The  exception  was  fixed  for  trial,  submit- 
ted, and  overruled;  and,  upon  the  state- 
ments we  have  extracted  from  the  petition, 
we  are  of  opinion  same  was  correctly  over- 
ruled. As  usual  and  necessary  in  this  class 
of  cases,  the  witnesses  interrogated  were 
numerous,  and  their  interrogation  took  a 
wide  range;  but  the  saUent  point  and  most 
Important  question  to  be  ascertained  from 
the  evidence  adduced  is  whether,  from  the 
distance  of  the  car  which  caused  the  injury 
from  the  intersection  of  Canal  street  with 
CarroUton  avenue,  where  plaintiff's  wagon 
was  standing,  the  interval  of  time  was  suffi- 
ciently great  to  have  justified  his  attempt  to 
drive  it  across  the  track  of  the  defendant, 
immediately  in  front  and  in  full  open  view  of 
it  rapidly  approaching;  the  accident  having 
occurred  at  about  the  hour  of  3  o'clock  in  the 
afternoon.  The  plaintiff's  counsel  recog- 
nized the  fact  that  the  obligation  was  legal- 
ly imposed  upon  his  client  to  look  and  listen 
for  approaching  trains  or  cars  upon  this 
highway  of  the  city,  when  arriving  at  or  near 
the  intersection  thereof  with  another  street, 
and  before  making  an  attempt  to  cross  over 
same;  and  hence  he  was  careful  to  make  tho 
statement  in  his  petition  that  he  stopped  his 
horse  and  wagon  near  the  street  crossing,  so 
that  one  of  the  defendant's  steam  trains 
might  pass  by,  and  one  of  its  electric  cars 
likewise;  that,  having  thus  stopped,  he  did 
look,  and  saw  another  one  of  the  defendant's 
electric  street  cars  approaching  him  from 
the  rear,  and  apparently  about  700  feet  dis- 
tant, and,  supposing  that  he  had  ample  time 
to  drive  his  wagon  over  the  track  with  safe- 
ty, he  attempted  to  do  so,  and  was  overtak- 
en and  run  down  by  said  electric  car,  the 
servants  and  agents  of  the  defendant  operat- 
ing and  in  charge  of  the  car  having  ample 
opportunity  to  see  him  and  his  wagon,  and 
ample  time  to  have  slacked  the  speed  of  the 
car,  so  as  to  have  avoided  the  collision,  but 
negligently  failed  to  do.«,.^  tt^^^j^t^g^ 
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that  the  public  streets  of  a  city  are  free  and 
of  equal  access  to  all  persons  desiring  to 
use  them,  for  either  the  purposes  of  business 
or  pleasure;  but  neither  has  the  right,  in 
making  use  of  them,  to  disregard  the  rights 
of  others,  or  to  needlessly  and  causelessly 
imperil  his  own  safety.  Between  the  parties 
there  existed  no  contractual  relations;  and 
hence  the  defendant,  in  using  and  operating 
its  electric  cars,  had  imposed  upon  it  only 
the  duty,  with  regard  to  strangers,  of  ob- 
serving ordinary  care  and  caution;  but 
that  obligation  rested  equally  upon  the  plain- 
tiff. A  conspicuous  fact  in  this  case  is  admit- 
ted in  the  petition,  and  that  is  that  plaintiff 
had  brought  his  horse  and  wagon  to  a  com- 
plete standstill,  so  as  to  permit  one  of  the 
defendant's  steam  trains  to  pass  by,  and  also 
one  of  its  electric  cars,  and  that  it  was  only 
after  same  had  passed  by  that  he  attempted 
to  drive  across  the  tracic,  in  full  view  of  the 
approaching  car  that  caused  the  collision. 
To  accomplish  this,  the  plaintiff  had  to  put 
his  horse  and  wagon  in  motion  after  he  had 
waited  for  the  train  to  pass. 

At  this  Juncture  it  is  well  to  make  a  brief 
synopsis  of  the  testimony,  and  procure  the 
aid  of  the  witnesses  in  determining  the  ques- 
tion of  doubt.  The  plaintiff's  witness  Wil- 
liam Sundimaker  (a  boy  of  10  years  of  age, 
the  driver  of  a  milk  cart)  was  Immediately 
present  at  the  place  where  the  collision  oc- 
curred, and  saw  the  accident.  He  states 
that  he  was  driving  a  two-wheeled  milk 
cart,  and  had  halted  to  pick  up  a  boy,  and 
give  him  a  ride;  that  he  was  standing  on  the 
Canal  street  bridge,  at  the  intersection  of 
Canal  street  and  CarroUton  avenue,— the 
crossing  next  to  the  cemeteries;  that,  while 
standing  there  he  saw  the  steam  train  pass 
by,  and  then  saw  a  green  car  pass  by;  that 
he  saw  the  plaintiff  standing  there,  and  he 
waited  for  the  dummy  and  the  green  car  to 
pass  by,  both  coming  from  the  direction  of 
the  city;  that  he  also  saw  a  yellow  car  com- 
ing from  the  same  direction,  and  when  he 
first  saw  the  green  car  it  was  over  a  block 
distant.  Being  repeatedly  interrogated  on 
the  subject,  he  said  it  was  "over  a  block*' 
distant  from  the  crossing.  "Q.  Now,  can 
you  tell— give  any  general  idea— as  to  how 
far  the  yellow  car  was  away,  or  located  any- 
where? If  so,  do  so;  tell  the  court.  A. 
When  Mr.  Hemmingway  wanted  to  go 
across?  Q.  No;  I  mean  when  you  first  saw 
it  A.  It  was  over  a  block.  Q.  It  was  over 
a  block?  A.  Yes,  sir.  Q.  Now,  tell  the 
court,  after  you  saw  this  dummy  pass,  how 
far  was  the  green  car,  about,  behind?  A. 
About  a  half  a  block.  Q.  The  dummy  train, 
when  it  passed?  About  how  much  did  you 
say?  A.  About  a  half  a  block,  or  three- 
quarters.  Q.  That  is  the  block  towards  the 
city?  A.  Yes.  sir.  Q.  How  far  away  at  that 
time  was  the  yellow  car?  A.  Well,  It  was 
about  three-quarters  of  a  block  behind  the 
green  car.  Q.  When  the  dummy  with  its 
cars  passed,  had  you  or  not  seen  Hemming- 


way in  his  wagon,  or  did  you  see  him  after? 
A.  I  saw  him  after  the  dummy  passed. 
•  •  •  Q.  Did  you  see  him  before  the  green 
car  got  up?  A.  Yes,  sir.  Q.  When  you  saw 
Hemmingway,  where  was  his  horse  and 
wagon?  A.  His  horse  and  wagon  were 
standing  on  this  side  of  Canal  stret.  Q.  On 
the  lower  side?  A.  Yes,  sir.  Q.  Was  it  moving 
when  you  first  saw  it,  or  was  it  standing  still. 
A.  Standing  still.  Q.  Did  Mr.  Hemmingway 
attempt  to  cross  before  the  green  car  got  up 
infrontof  him,  or  after?  A.  Afterwards.  Q. 
How  soon  after  the  green  car  passed  did  he 
commence  to  cross?  A.  About  fifteen  feet  Q. 
Now,  when  Mr.  Hemmingway—  You  saw 
him  moving  across.  Tell  the  court  where  the 
yellow  car  was  then,— about  where  it  was." 
To  this  question  the  witness  states  that  it 
was  Just  opposite  the  Iron  gate  of  a  green 
cottage  in  the  adjacent  block.  The  witness 
describes  the  collision  thus:  "Well,  when  I 
stopped.  There  was  the  dummy  going  past; 
and  the  dummy  passed,  and  I  saw  Mr.  Hem- 
mingway stop  then.  He  was  standing  still 
there  when  the  dummy  passed,  and  then 
came  the  green  car;  and  Mr.  Hemmingway 
waited  for  that  to  pass.  I  then  saw  the  yel- 
low car  coming,  and  Mr.  Hemmingway  goes 
to  go  across^  and  the  car  came  and  hit  him." 
The  witness  says  Hemmingway,  with  his 
wagon,  was  about  15  feet  from  the  car  track 
when  he  started  to  cross  over  the  street  in 
the  rear  of  the  green  car;  that  his  wagon 
was  a  spring  wagon,  with  four  wheels,  and 
drawn  by  one  horse.  He  says  the  yellow 
car  was  about  175  or  200  feet  distant  at  that 
time.  He  says:  "I  looked  around  at  the 
car.  I  saw  the  car  coming  first;  and  I  turn- 
ed around,  and  looked  at  Mr.  Hemming-way." 
He  says  another  green  car  came  up  from  the 
direction  of  the  cemeteries  Just  after  the  ac- 
cident, and  its  motorman  gave  some  assist- 
ance. He  says,  at  the  time  Mr.  Hemming- 
way was  attempting  to  drive  across  the 
track,  his  wagon  was  moving  slowly,  and  he 
was  looking  at  the  track.  The  following 
occurred  on  cross-examination,  viz.:  **Q. 
Then,  according  to  your  idea,  Mr.  Hemming- 
way didn't  know  that  the  car  was  coming? 
A.  No,  sir.  Q.  If  he  had  looked  in  the  direc- 
tion in  which  it  was  coming,  he  could  have 
seen  it,  couldn't  he?  A.  Yes,  sir;  but  he 
would  have  been  too  late  to  see  it.  Q.  Why 
do  you  say  that?  A.  It  was  too  close  on  him. 
Q.  You  mean  too  close  to  be  stopped?  A. 
Yes,  sir.  Q.  When  Mr.  Hemming-way  reach- 
ed the  track,  the  car  was  too  near  to  avoid 
striking  him?  A.  When  Mr.  Hemmingway 
started  off,  the  car  was  about  the  iron  gate. 
Q.  Now,  you  say  it  was  too  dose  to  Mr. 
Hemmingway  to  help  Mr.  Hemmingway  if 
he  had  seen  it?  A.  Yes,  sir.  Q.  You  mean 
it  was  too  clqse  for  the  car  to  be  stopped? 
A.  Yes,  sir.  Q.  So,  when  Mr.  Hemmingway 
got  on  the  track,  the  car  was  too  near  him 
to  be  stopped?  A.  Yes,  sir.  •  •  •  Q.  And 
the  car  was  coming  along  rapidly  while  Mr. 
Hemmingway  was  going  on  the  track?  A. 
Digitized  by  VjiJi^  V  LC 


La.) 


HEMMINGWAY  v.  NEW  ORLEANS  C.  A  L.  B.  CO. 


956 


Tea,  sir.  Q.  And  Mr.  Hemmingway  had  not 
looked  in  the  direction  of  the  car?  A.  No, 
sir.  Q.  And,  if  he  had  looked  in  the  direc- 
tion of  the  car,  he  could  have  seen  it?  A 
He  would  have  been  too  late  to  see  it." 

Another  eyewitness  of  the  accident  disclos- 
ed, in  the  coarse  of  his  interrogation,  the  fol- 
lowing, viz.:  "Q.  Now,  will  you  be  kind 
enough  to  tell  the  court  what  you  saw,— what 
is  within  your  recollection?  A.  We  [the  wit- 
ness and  Mr.  Dugue]  were  atandhig  there  talk- 
ing, [when]  I  saw  this  gentleman  [the  plain- 
tiff] trying  to  go  across.  The  dnnuny  had 
passed.  He  looked  like  he  was  Jerking  his 
horse  to  cross.  He  was  harrying  up.  And 
the  car  that  run  Into  him  was  coming  in  such 
full  speed,  Mr.  Dugue  said,  'I  don't  think  that 
he  can  make  it'  •  •  •  And,  as  he  went  to 
walk  across,  the  car  ran  into  him."  This  wit- 
ness states  that  he  was  about  150  feet  from 
the  place  of  the  accident,  on  the  downtown 
side  of  Canal  street,— on  the  side  of  the  cross- 
ing towards  the  cemeteries.  He  said  that 
the  car  which  came  into  collision  with  the  wag- 
on ''looked  to  him  as  though  It  ought  to  have 
been  about  one  hundred  and  fifty  [feet  dis- 
tant], or  somewheres  along  there,"  when  he 
saw  the  plaintiff  crossing  the  track  in  his  wag- 
on. He  states  that,  as  the  steam  train  pass- 
ed going  towards  the  cemeteries,  plaintiff  was 
slowing  up  his  wagon.  'A.  Yes,  sir;  he  was 
slowing  up  a  little  as  that  [train]  passed;  and 
then,  as  the  other  car  was  coming  on,  he  tried 
to  get  across.  He  was  Jerking  his  horse  up. 
Q.  Then,  as  I  understand,  the  steam  train 
passed  Just  before  he  got  to  the  corner,  and 
then,  after  it  had  passed,  he  urged  up  his 
horse  to  go  across?  A.  Yes,  sir;  that's  my 
idea.  Q.  He  didn't  stop,  did  he?  A  I  didn't 
notice  tliat  I  wasn't  paying  much  attention 
to  him.  He  was  hurrying  up  to  get  across 
when  I  saw  him.  Q.  Just  after  the  steam 
train  passed?    A  Yes,  sir." 

Another  witness,  who  was  standing  near  by, 
on  the  uptown  side  of  Canal  street,  gives  a 
more  complete  description  of  the  accident  than 
the  one  whose  testimony  has  Just  been  de- 
tailed: "Q.  Tell  the  court  what  you  know 
about  it  A  I  was  standing  on  the  uptown 
side  of  Canal  street,  and  I  saw  the  dummy 
train,  going  towards  the  cemeteries.  After 
the  dummy  train  passed,  I  looked,  and  saw 
Mr.  HemnUngway  on  the  downtown  side  of 
Canal  street,  on  CarroUton  avenue;  and  then 
came  a  green  car.  •  •  •  Q.  Then  came 
a  green  car  from  which  direction?  A.  Follow- 
ing the  dummy;  the  same  way  the  dmnmy 
was  going.  After  that  cam^  a  yellow  car; 
but,  between  the  time  the  green  car  passed 
and  the  yellow  car  came,  Mr.  Hemmingway 
made  an  attempt,  by  Jerking  his  lines,  to  cross 
the  track.  Then  the  yellow  car,  it  seemed  to 
me,  was  like  at  the  middle  of  the  block,  com- 
ing the  same  way  the  dunmiy  and  the  green 
ear  did.  Before  Mr.  Hemmingway  could  cross 
the  track,  the  car  had  got  about  the  middle  of 
the  block  only,  before  he  got  his  cart  across," 
etc;  that  be  saw  the  car  when  it  struck  the 


hind  wheel  of  his  wagon.  Again:  "Q.  I  un- 
derstand you  to  say  that  you  saw  the  dummy 
train  pass?  A.  Yes,  sir.  Q.  And,  after  it 
passed,  then  you  saw  Mr.  Hemmingway's 
cart?  A  Yes,  sir;  after  the  dummy  passed, 
1  saw  his  wagon.  Q.  Now,  let  us  understand. 
On  which  side  of  Canal  street  were  the  horse 
and  wagon?  A.  On  the  downtown  side.  Q. 
Now,  was  it  moving  or  at  rest?  A.  When  the 
dummy  was  passing?  Q.  Yes.  A  The  wag- 
on was  standing  still  when  the  dummy  was 
passing,  and  also  stood  still  until  the  green  car 
passed.  Q.  How  soon  after  the  green  car 
passed,  can  you  tell  the  court,  did  Mr.  Hem- 
mingway commence  to  drive  bis  horse.  A  As 
soon  as  the  green  car  passed,  he  began  to  take 
his  lines  in  his  hands  this  way,  as  a  driver 
will  do,  to  try  to  cross  the  track.  Q.  Now, 
can  you  tell  the  court,  if  you  know,  •  ♦  • 
where  the  yellow  car  was  when  Hemmingway 
took  his  lines,  and  commenced  to  start?  A 
He  was  about  the  end  of  the  block,— Just  about 
coming  Into  the  block,  like  he  was  at  the 
crossing."  He  said  the  green  car  was  about 
100  yards  behind  the  dummy  when  the  latter 
passed  over  the  crossing,  and  the  yellow  car 
was  about  one  block  behind  the  green  car. 

The  witness  Dugue  gives  a  more  concise  de- 
scription of  the  accident  than  either  of  the 
preceding  witnesses,  as  will  appear  from  tht 
following,  viz.:  "Q.  Now,  will  you  be  kind 
enough  to  tell  the  court  what  you  saw,  and 
when  you  saw  it?  •  •  •  A.  Yes,  sir.  I 
was  on  Carrollton  avenue,  on  the  woods  side, 
between  Customhouse  and  Canal,  and  I  saw 
the  car  coming  up.  It  was  a  yellow  car. 
When  I  first  saw  the  car,  it  was  about  two 
hundred  feet  off.  It  was  on  the  river  side  of 
CarroUton  avenue*  I  saw  a  wagon  going  out 
Carrollton  avenue,  crossing  the  track.  About 
that  timo,— about  the  time  he  got  on  the  track, 
—the  car  struck  him,  and  dragged  him  about 
thirty-five  feet."  This  witness  says  he  was 
about  200  feet  from  the  place  of  the  accident, 
and,  after  It  had  happened,  assisted  in  carry- 
ing Mr.  Hemmingway  to  the  sidewalk.  Again: 
"Q.  When  was  your  attention  first  attracted 
to  Mr.  Hemmingway's  wagon?  A.  When  the 
car  was  about  two  hundred  feet  off.  Q.  And 
where  was  Mr.  Hemmingway's  wagon  when 
your  attention  was  first  attracted  to  it?  A 
Mr.  Hemmingway  ought  to  have  been  about 
ten  feet  from  the  track.  Q.  Was  about  ten 
feet?  A.  About  that"  He  says  Mr.  Hem- 
mingway **wa8  coming  from  the  uptown  side 
of  Canal  street  to  the  downtown  side  of  Canal 
street,"— Unmediately  in  front  of  him.  "He 
was  on  Carrollton  avenue,  crossing  Canal 
street,"  and  the  car  struck  his  wagon  about 
the  middle  and  on  the  right  side.  Again:  "Q. 
Well,  when  he  was  at  a  greater  distance  than 
ten  feet  from  the  crossing,  in  which  direction 
was  he  coming  then?  A.  Well,  he  was  in  the 
position  to  cross  the  street,  to  go  to  the  lower 
side  of  Canal  street  His  horse  was  looking 
that  way.  Whether  his  horse  was  stopped,  or 
was  Just  about  to  start,  I  couldn't  say.'* 
Again:  "Q.  On  which  side  of  Canal  etreed^ 
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waB  the  wagon,— uptown  or  downtown  side? 
^  Downtown  side.  Q.  Downtown  side?  A. 
Yes,  sir.  Q.  Where  was  the  horse's  head  di- 
rected? A,  Towards  Customhouse  street. 
The  wagon  was  towards  Canal  street,  and  the 
horse's  head  was  towards  Customhouse  street 
He  was  either  coming  that  way,  or  he  had 
stopped  in  that  position:  I  couldn't  say 
which." 

Another  witness,  v;ho  resides  on  CarroUton 
avenue,  on  the  uptown  side  of  Canal  street, 
and  within  150  feet  therefrom,  states  that  he 
witnessed  the  accident  from  his  dining-room 
window,  and  his  statement  is  as  follows, 
viz.:  "I  could  see  two  blocl^s  away  on  Canal 
street  from  the  window  towards  the  city,  or 
from  the  city  towards  the  woods,  and  I  was 
watching  the  cars;  and  I  saw  Mr.  Hemming- 
way  come  along  with  a  little  spring  wagon, 
with  two  little  children.  And  there  was  a 
dummy  coming  along,  and  he  stopped  at  the 
corner  of  Carrollton  avenue  and  Canal  street, 
facing  towards  Carrollton  avenue,  to  go  out 
Carrollton  avenue.  And,  as  the  diunmy  pass- 
ed, there  was  a  green  car  came  by;  and, 
as  the  green  car  came  by,  he  started  to  cross 
the  track.  •  •  •  And  I  saw  a  yellow  car 
coming  rapidly  on  him  when  he  started  to 
cross.  And  I  said,  'Will,'  to  a  friend  of 
mine  who  was  there  with  me,— I  said  just, 
'Will,  look!'  and  no  sooner  than  I  said  that, 
the  car  struck  the  wagon." 

The  statement  of  the  plaintiff  is  that  he 
entered  Canal  street  at  Galvez  street  and 
**went  out  on  the  downtown  side  of  Canal 
street  to  Carrollton  avenue,  and  came  to  a 
stop,  as  the  steam  train  was  about  to  pass. 
He  waited  until  the  train  had  passed;  and 
he  noticed  a  green  car  behind  the  train, 
•  •  ♦  about  one  hundred  and  fifty  or  two 
hundred  feet  distant  Q.  Did  you  observe 
another  car?  A.  I  did.  Q.  What  kind  of  a 
car  was  that?  A.  It  was  a  yellow  car.  Q. 
Well,  now,  give  us  your  best  Judgment  as  to 
the  distance  at  that  time  that  the  yellow  car 
was  behind  the  green  car.  A.  Well,  as  the 
green  car  passed  or  was  passing  me  I  noticed 
that  the  yellow  car  hadn't  got  into  the  block 
behind  me.  •  •  •  Q.  When  you  came  tp 
Carrollton  avenue,  what  did  you  do?  A.  I 
came  to  a  stop.  Q.  And,  when  you  came  to 
a  stop,  where  were  the  passenger  cars?  A. 
The  train  was  passing  me  as  I  stopped.  Q. 
When  did  you  move  your  horse  forward?  A. 
Immediately  after  the  green  car  had  passed." 
He  states  that  when  he  halted  his  horse  and 
wagon,  his  horse's  head  was  directed  towards 
Carrollton,  and  was  within  six  feet  from 
the  downtown  rail  of  the  track  of  the  rail- 
road company,— that  is  to  say,  that  the  dis- 
tance from  the  horse's  head  was  equal  to 
one-half  of  the  length  of  the  horse  and 
wagon,  which  he  places  at  15  feet;  that  he 
resumed  motion  "immediately  after  the  green 
car  passed"  him.  He  further  says  that 
"when  he  called  his  horse  up,  his  attention 
was  directed  to  his  horse  to  call  him  up.  As 
he  called  him  up  and  got  him  in  motion 


[though  he  had  seen  the  car  before],  the  car 
that  struck  him  had  [reached  a  point]  oppo- 
site an  iron  gate  that  is  on  Canal  street;  and 
that  he  has  since  measured  the  distance  [and 
found  it  to  be]  Just  two  hundred  and  twenty- 
five  feet  from  the  crossing.  When  he  got 
his  horse  in  motion,  he  noticed  that  the  car 
was  that  far  away  from  him,  and  coming 
rapidly,"  etc.  He  states  that  the  block  In 
question  is,  by  actual  measurement  480  feet 
front  on  Canal  street  On  cross-examination 
the  following  occurred,  viz.:  *'Q.  Well,  Mr. 
Hemmingway,  the  real  cause  of  this  acci- 
dent as  I  understand  it  is  that  you  attempt- 
ed to  go  across  this  track  while  the  car  waa 
rapidly  approaching,  and  it  got  there  before 
you  crossed  over?   A.  Yes,  sir." 

One  of  the  defendant's  witnesses,  who  was 
driving  into  the  city  from  the  cemeteries  In 
company  with  his  sister,  stated  that  he  was 
at  the  Intersection  of  Canal  stret  and  Car- 
rollton avenue,  on  the  uptown  side,  and  wit- 
nessed the  accident;  that  he  noticed  a  man 
"evidently  urging  his  horse  to  get  ahead  of 
an  approaching  car,  and  saw  that  a  collision 
was  inevitable  from  the  fact  that  he  couldn't 
succeed  in  making  the  distance  across;  that 
he  halted  immediately  abreast  of  It"  "Q. 
Where  was  he  when  you  first  saw  him?  A. 
He  was  right  angles  with  the  road,  crossing 
the  intersection,  urging  his  horse  to  go  across 
before  the  approaching  car.  •  •  •  Q.  How 
far  was  he  from  the  intersection  when  you 
first  saw  him?  A.  Well,  he  was,  I  suppose— 
It  was  too  sudden  to  figure  on.  Of  course, 
he  was  right  on  the  track;  otherwise,  bis 
horse  could  not  have  gotten  across.  He  had 
gotten  his  horse  across.  Q.  Have  you  any 
idea  about  how  far  from  the  track  he  was 
when  you  first  saw  him?  A.  Well,  I  should 
Judge  about  a  distance  of  fifteen  or  twenty 
feet  Q.  A  distance  of  about  twenty  feet? 
A.  Yes,  sir;  driving  up;  hurrying  up.  •  •  • 
Q.  How  far  was  the  car  which  collided  with 
the  wagon  from  the  crossing  where  the  wag- 
on was  struck  when  you  first  saw  it?  A.  I 
should  Judge  one  hundred  or  one  hundred  and 
fifty  feet  over  one  hundred  and  fifty  feet 
approaching,  approaching  rapidly."  Again: 
"Q.  Now,  ^id  you  notice  the  motorman  at  all 
before  the  accident  occurred?  A.  Yes,  sir;  I 
saw  him  braking  his  car.  Q.  You  saw  hhn 
put  the  brakes  on  the  car?  A.  Yes,  sir; 
braking  his  car,— making  every  effort  to  stop 
It  Q.  Before  the  accident  occurred?  A.  Yes^ 
sir.  Q.  You  are  certain  of  that?  A.  Yes,  sir; 
I  will  swear  it  Q.  About  how  far  off  was  he 
then?  A.  He  Tf as  almost  onto  the  wagon.  He 
was  using  his  efforts  to  stop  it  Of  course, 
he  was  trying  to  stop  it"  He  states  that 
Mr.  Hemmingway  "was  crossing  from  the 
lower  side,  going  to  the  upper  side,  and  the 
car  was  running  towards  the  cemetery  on  the 
downtown  side." 

One  witness  testifies  that  he  took  Mr.  Hem- 
mingway's  horse  and  wagon,  and  placed 
them  in  the  exact  position  in  which  his  tes- 
timony assigns  them,— that  is  to  say,  with 
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the  horse's  head  Just  six  feet  from  the  down- 
town rail  of  defendant's  track,  and  that,  on 
putting  the  horse  In  motion,  he  cleared  the 
track  with  both  horse  and  wagon  in  nine 
second  8 ;  and  in  the  course  of  several  ex- 
periments he  cleared  the  track  once  in  eight 
seconds.  The  same  witness  states  that  he 
has  measured  the  distance  from  the  iron 
gate  which  is  spoken  of  by  the  witnesses  as 
being  the  position  of  the  yellow  car  at  the 
moment  of  time  when  Hemmingway  started 
his  horse,  and  ascertained  the  distance  to  the 
position  the  wagon  was  in  to  be  225  feet 
He  also  states  that  he  has  frequently  since 
the  accident  timed  the  defendant's  electric 
cars  over  the  intervening  space,  and  ascer- 
tained that  they  covered  same  repeatedly  In 
seven  seconds.  By  this  means  it  is  practi- 
cally demonstrated  that  the  possible  differ- 
ence in  the  relative  time  within  which  these 
two  respective  distances  can  be  made  by  the 
electric  cars,  on  the  one  hand,  and  the  horse 
and  wagon,  on  the  other— is  only  1%  or  2 
seconds.  The  witness'  conclusion,  as  the  re- 
sult of  this  calculation,  is,  that  the  difference 
in  speed  is  nine  to  one;  that  is  to  say,  that 
the  horse  and  Wagon  would  cover  the  space 
of  25  feet— the  length  of  the  horse  and  wag- 
on—during the  time  the  car  would  cover 
225  feet;  that  is  to  say,  the  car  would  cover 
25  feet  nine  times  to  the  horse  and  wagon 
once.  But  the  horse  was  at  least  six  feet 
from  the  downtown  rail  of  the  track,  and 
that  distance  should  be  added,  thus  making 
the  true  distance  81  feet,— that  is  to  say,  a 
little  less  than  one-fourth  the  distance  the 
horse  and  wagon  had  to  travel  in  order  to 
clear  the  lower  rail  of  the  track;  and  this 
would  require  two  additional  seconds  of  time 
for  the  horse  and  wagon  to  clear  the  lower 
rail  of  the  track,  and  thus  necessitate  a  col- 
lision with  the  car.  Nor  was  the  slackened 
speed  of  the  yellow  car  taken  into  considera- 
tion. In  addition  to  the  foregoing,  the  width 
of  the  track  between  the  rails  has  not  been 
taken  into  the  account;  and  one  second  more 
would  be  required  for  the  horse  and  wagon 
to  dear  the  upper  rail  of  the  track. 

Having  gone  over  the  evidence  very  care- 
fully, and  made  the  foregoing  copious  ex- 
tracts therefrom,  we  are  constrained  to  say 
that  the  trend  of  it  all  is  to  sustain  the  judg- 
ment appealed  from.  There  are,  of  course, 
some  inaccuracies  of  statement  in  the  testi- 
mony of  the  witnesses;  but  that  is  a  neces- 
sity of  a  case,  the  particulars  of  which  are 
given  by  witnesses  who  profess  to  detail 
the  circumstances  of  a  collision  that  hap- 
pened as  quickly  as  an  electric  shock,  the 
main  point  of  difference  between  them  being 
with  regard  to  the  distance  of  the  yellow 
car,  which  caused  the  collision,  from  the 
horse  and  wagon,  at  the  moment  it  was  first 
set  in  motion  to  cross  the  track.  But,  tak- 
ing the  estimates  of  Mr.  Hemmingway  as 
correct,— that  the  car  was  225  feet  away, 
and  his  horse's  head  only  6  feet  from  the 


downtown  rail  of  defendant's  track,— the 
mathematical  calculation  of  the  witnesses 
demonstrates  that  a  collision  was  inevita- 
ble unless  the  car  could  be  stopped;  and 
that  seemed  impossible.  The  proof  shows 
indisputably  that  the  motoneer  tried  un- 
availingly  to  arrest  the  speed  of  the  car. 
Having  seen  the  horse  and  wagon  at  rest, 
there  was  no  occasion  for  him  to  have  made 
that  attempt  until  after  the  horse  and  wag- 
on were  suddenly  put  in  motion;  and  then 
the  brief  space  of  eight  seconds  was  too 
short  to  render  his  efforts  available.  The 
decisions  to  which  the  judge  a  quo  referred 
are  ample  to  support  his  decision.  Judg- 
ment affirmed. 


(75   Miss.    932) 
CLARK  V.  LOPEZ. 
(Supreme  Court  of  Mississippi.    May  2,  1888.) 
Appeal— Record— BviDBNOB. 

The  role  that  a  decree  should  be  affirmed 
on  the  facts  if  the  bill  of  exceptions  does  not 
certify  all  the  testimony  does  not  apply  where 
the  deposition  of  the  witness  whose  oral  tes- 
timony is  omitted  is  full  and  complete  on  every 
issue  made  by  the  pleadings,  and  conclusiyely 
shows  her  to  be  without  any  intelligence  what- 
ever. 

On  suggestion  of  error.    Overruled. 
For  prior  report,  see  23  South.  648. 

Appellant,  Mrs.  J.  P.  Clark,  brought  this 
suit  against  appellee,  L.  Lopez,  for  the 
cancellation  and  rescission  of  a  certain  deed 
given  by  appellant  to  appellee.  Appellant 
was  the  owner  of  an  undivided  one-fourth 
interest  in  a  lot  in  the  city  of  Blloxi,  which 
she  sold  to  appellee,  and  gave  a  deed  to 
same.  Afterwards  appellant  filed  her  bill 
in  this  cause,  alleging  that  she  was  of  weak 
mind,  and  that  she  was  overpersuaded  by 
appellee  to  sell  her  interest  for  an  Inadequate 
consideration,  and  charging  appellee  with 
gross  fraud  and  circumvention.  In  the 
court  below,  a  decree  was  rendered  dismiss- 
ing complainant's  bill,  from  which  she  ap- 
pealed. In  the  appellate  court  the  decree 
was  reversed,  and  the  cause  remanded.  At- 
torneys for  appellee  offered  the  following 
suggestion  of  error:  "The  chancellor  be- 
low decided  this  case  on  testimony  set  down 
In  notes  under  the  statute,  and  he  heard  the 
oral  testimony  of  Mrs.  J.  P.  Clark,  and  that 
her  deposition  previously  taken  was  also 
read  in  evidence.  The  final  decree  itself 
states  that  it  was  'on  bill,  amended  bill, 
answer,  deposition,  documentary  evidence, 
and  oral  proof  taken  at  hearing  by  consent,' 
and  that  ther^  is  no  case  anywhere  in  books 
where  a  reversal  was  decreed  on  the  facts 
unless  the  record  shows  all  the  facts.  Af- 
firmance is  unavoidable  where  the  record 
shows  there  was  testimony  which  is  not  set 
out,  all  the  presumptions  being  that  the  de- 
cision below  was  right  The  presumption 
is  of  greater  force  here,  where  the  appel- 
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lant  henelf  delivered  the  oral  testimony, 
and  did  not  see  flt  to  have  them  Incorporated 
in  the  record  on  her  appeal.  The  chancellor 
saw  her,  heard  her,  and  conld  see  and  Judge 
for  himself  whether  her  mind  was  weak  or 
not;  while  this  court  has  no  such  opportunity 
to  Judge  of  her  mental  condition,  and  has 
no  way  of  knowing  what  her  oral  testimony 
was."  The  suggestion  of  error  was  over- 
ruled. 

WHITFIELD,  J.  The  well-settled  rule 
that  affirmance  must  ordinarily  follow  where 
the  bill  of  exceptions  does  not  certify  to  us 
all  the  testimony  has  no  application  In  this 
case  for  two  obvious  reasons: 

1.  Mrs.  Clark's  deposition  Is  In  the  record, 
full  and  complete  on  every  issue  made  ^ 
the  pleadings.  If  the  oral  testimony  was 
in  conflict  with  this,  it  merely  showed  no 
decree  should  be  based  on  her  testimony. 
We  discarded  her  testimony,  absolutely,  be- 
cause it  was  manifest  from  her  answers 
that  she  answered  without  the  slightest  de- 
gree of  Intelligence. 

2.  If,  as  is  intimated,  the  purpose  of  the 
oral  examination  was  to  exhibit  her  before 
the  chancellor,  so  that  he  could  decide  as  to 
her  mental  capacity  from  personal  observa- 
tion, it  is  to  be  said  that  that  matter  was 
far  more  safely  to  be  determined  from  the 
testimony  of  witnesses  who  had  known  her 
always  than  from  any  such  casual  examina- 
tion and  observation.  Her  deposition,  on 
its  face,  conclusively  demonstrates  want  of 
mental  capacity;  and,  if  the  oral  examina- 
tion had  an  opposite  tendency,  It  simply 
establishes  the  wisdom  of  doing  precisely 
what  we  did  do,— that  is,  of  discarding  her 
testimony  altogether,  and  resting  the  decree 
on  the  testimony  of  witnesses  compotes 
mentis. 

Suggestion  overruled. 


TISHOMINGO  SAV.  INST,  et  al.  t.  ALLEN 
et  al. 

(Supreme  Ck>urt  of  Mississippi.  March  21, 1888.) 

ASSIOHMBNT  FOR  CrBDITORS— CoN8TRU0TI0N~In« 
TENT  TO  INOLUDK   MoNBT. 

An  assignment  for  creditors,  granting  all 
the  lands,  evidence  of  debt,  and  all  property, 
"of  every  description  and  nature,"  whether 
owned  as  co-partners  or  as  individuals,  with  a 
final  summary  that  it  Is  the  intention  of  the 
parties  to  devote  to  the  payment  of  the  debts 
their  entire  partnership  and  individual  proper- 
ty, "of  every  kind  and  descriiiltion,  as  afore- 
said," carries  with  It  money,  in  its  terms. 

On  suggestion  of  error.    Suggestion  over- 
ruled. 
For  former  opinion,  see  23  South.  305. 

Defendants  filed  a  suggestion  of  error  mak- 
ing the  following  points:    "In  holding  the 


assignment  to  be  a  general  aB8ignment»  und 
thus  to  Include  money  in  its  terms,  this  court 
cites  alone  the  case  of  Montgomery  v.  Good- 
bar,  60  Miss.  333,  13  South.  624,— the  case 
we  cite  in  support  of  a  contrary  doctrine, 
and  illustrative  of  the  doctrine  of  ejusdem 
generis  In  construing  general  phrases  In  an 
Instrument  coming  after  specific  enumera- 
tions. Money  is  not  assigned  eo  nomine. 
it  Included  in  the  assignment.  It  must  be  by 
a  construction  of  some  other  word  or  phrase 
in  the  deed.  The  other  words  are  assumed 
by  the  court  to  be  the  words,  'and  all  prop- 
erty, of  every  nature  and  description,  of  the 
said  first  parties,  whether  as  co-partners  or 
individuals,'  which  is  certainly  not  stron- 
ger or  more  comprehensive  that  the  expres- 
sion 'and  all  other  property,*  etc.  The  well- 
established  rule  of  construction  is  that  where 
general  words  of  wide  Import  are  used  in  a 
deed,  immediately  following  a  specific  enu- 
meration of  things  in  the  same  deed,  and 
connected  with  such  specific  enumeration  by 
the  words  'and  all  other  property,'  or  'and 
all  property,'  or  'and  all  other*  articles  or 
things  whatsoever,  such  general  expression 
must  be  confined  in  its  meaning  to  property 
or  articles  ejusdem  generis.  The  general 
words  used  alone  in  the  granting  clause  of 
a  deed,  or  even  used  in  a  deed  before  any 
specific  enumeration  of  property,  giving  tone 
to  the  deed,  showing  from  the  first  that  it 
was  meant  to  be  general,  would  include  all 
the  possessions  of  every  kind  of  the  grantor; 
but,  where  the  general  words  in  a  deed  fol- 
low particular  and  specific  words,  the  former 
must  be  confined  to  things  of  the  same  kind 
as  the  former.  In  Montgomery  v.  Goodbar, 
supra,  the  general  words  are  used  alone  im- 
mediately after  the  granting  words.  If  the 
expression  is  used  at  the  start  that  he  as- 
signs 'all  his  property,  of  whatever  kind  or 
description,'  even  though  *property'  is,  by 
strict  definition,  not  necessarily  inclusive  of 
money,  still  the  deed  is  to  be  held  a  gen- 
eral assignment  In  such  case  the  strict 
rules  of  definition  will  give  way  to  the  evi- 
dent intention  of  the  assignor  when  he  com- 
mences by  stripping  himself  of  all  his  pr<^ 
erty.  But  when  he  begins  by  assigning  cer- 
tain specific  property,  calling  it  by  name,  and 
even  particularizing  certain  lands  as  being 
especially  conveyed,  and  describing  with 
painstaking  care  certain  kinds  of  personal 
property  enumerated,  and  then  uses  the  gen- 
eral language,  'and  all  other  property,'  or 
'and  all  property*  of  whatever  kind  or  de- 
scription, then  the  well-established  rules  of 
law  limit  the  meaning  of  the  general  words 
so  used  after  the  specifically  enumerated  ar- 
ticles to  things  of  the  same  kind  or  char- 
acter. In  the  case  of  Insurance  Oo.  v. 
Schild,  73  Miss.  128,  19  South.  94,  the  court 
held  that  the  words  'or  other  lien  upon  the 
property*  must  be  construed  to  mean  a  Hen 
like  a  mortgage  or  bill  of  sale,  simply  be- 
cause the  expression  'or  other  lien'  follows 
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the  ipeciflc  eBQxneratioii  of  certain  kinds  of 
lien  In  the  poUcy.** 

WHITFIELD,  J.  The  assignment  opens 
with,  "granting,"  etc.,  "after  reserving  to 
themselves,  and  each  of  them,  respectively, 
the  property,  real  and  personal,  which  by 
law  they  are  entitled  to  as  exempt,  •  •  • 
all  and  singular,  the  lands,  tenements,  and 
hereditaments  of  the  said  first  parties  of 
the  first  part,  wherever  situated,  and  es- 
pecially that  situated,  lying,  and  being  in  the 
counties  of  Alcorn  and  Lee,  and  state  of 
Miss.,  and  all  the  goods,  chattels,  wares, 
merchandise,  bills,  bonds,  notes,  book  ac- 
counts, claims,  demands.  Judgments,  choses 
in  action,  evidences  of  debt,  and  all  prop* 
erty,  of  every  description  and  nature,  of  the 
said  first  parties,  whether  as  co-partners  or 
as  individuals,  saving  and  reserving  only  as 
.  aforesaid,"  etc.  And  then,  after  setting  out 
the  various  provisions  of  the  assignment, 
the  grantors,  by  way  of  final  summary,  say: 
"It  being  the  purpose  and  intention  of  the 
said  first  parties,  both  as  partners  and  as 
individuals,  to  devote,  in  the  way,  manner, 
and  mode  aforesaid,  outside  of  their  legal 
exemptions  as  hereinbefore  provided,  to  the 
payment,"  etc.,  "their  entire  partnership  and 
individual  property,  of  every  kind  and  de> 
scrlptlon,  as  aforesaid,  saving,"  etc  Could 
the  intent,  to  assign  all  property  of  every 
kind—money  and  everything  else— be  mani- 
fested In  language  plainer,  clearer,  more  un* 
mistakable?  We  said  nothing  as  to  the  doc- 
trine of  ejusdem  generis  In  our  opinion,  be- 
cause we  thought  the  intent  too  plainly 
manifest  to  leave  room  for  any  discussion 
of  that  doctrine.  So  great,  however,  is  our 
regard  for  the  eminent  counsel  representing 
appellants  that  we  have  re-examined  the 
subject,  with  the  result  of  greatly  strength- 
ening our  confidence  in  the  correctness  of 
the  conclusion  first  arrived  at  Take  the 
comprehensive  description  first  above  cited 
in  the  granting  part  of  the  assignment  and 
in  the  summary,  and  how  aptly  do  these 
words  from  the  United  States  supreme  court 
fit  in  (Alabama  v.  Montague,  117  U.  S.  609, 
610,  6  Sup.  Gt  914):  "It  is  not  to  be  denied 
that,  in  a  writing  descriptive  of  property  to 
be  transferred  or  assigned,  the  more  general 
words,  which  include  all  that  is  Intended  to 
be  conveyed,  are  not  to  be  frittered  away 
by  an  attempt  at  a  description  of  each  par- 
ticular thing  fairly  included  in  the  more 
general  language."  And  the  court  say  that 
wherever  the  more  general  words  are  found 
"at  the  end,  as  a  summary  of  what  had  pre- 
ceded them,"  they  control.  It  was  perfectly 
plain  in  Alabama  v.  Montague,  supra,  that 
the  doctrine  of  ejusdem  generis  had  appro- 
priate play;  "all  other  property"  meaning, 
of  course,  from  the  whole  scope  of  the  in- 
strument and  the  collocation  of  these  words, 
property  belonging  to  the  *'llne  of  railroad ." 
And  it  is  Just  as  clear  in  Spindle  v.  Shreve, 


111  U.  S.  542,  544,  4  Sup.  Gt  622,  and  WU- 
son  V.  Boyce,  92  U.  S.  820,  825  (which  see 
specially),  that  there  was,  as  here,  no  room 
for  the  play  of  the  doctrine.  Suggestion 
overruled. 


(60  La.   Ann.  U66) 
COX  et  sL  V.  VON  AHLBPELDT  et  aL 
(No.  12,670.)! 

(Supreme  Cfonrt  of  Louisiana.     Feb.  7,  1898.) 

DOHiLTIONS— FOROBD  HsiKS— DrSPOSABLS  PORTIOV 
—How  A90BRTAINID— RbCOVSRT  OF  Lb- 

eiTiMB— Right  or  Action. 

1.  The  power  of  the  owner  to  dispose  of  his 
property  by  donations  inter  vivos  or  mortis 
causa  is  limited  by  the  number  of  his  children 
Hying  when  he  dies,  hence  called  "forced 
heirs^^  and  the  disposable  portion  when  he 
leaves  a  daughter  and  the  children  of  two  de- 
ceased daughters  (grandchildren  being  counted 
in  place  of  their  deceased  parent)  is  one-third. 
The  other  two-thirds  is  the  legitime  of  the 
forced  heirs.     Rev.  Giv.  0)de,  arts.  1493,  1495. 

2.  This  disposable  portion  is  ascertained  by 
adding  to  the  property  the  deceased  leaves  at 
his  death  the  value  of  all  property  he  has  dis- 
posed of  by  donations  inter  vivos,  deducting  his 
debts,  and  the  residue,  determining  the  disposa- 
ble portion  according  to  the  number  of  his  chil- 
dren, fixes  also  their  legitime  as  his  forced  heirs. 
Rev.  Civ.  (3ode,  arts.  1505,  1506. 

8.  Whether  forced  heirship  is  ownership  in 
its  full  sense,  of  which  the  heir  is  seised  of 
right,  OS  applied  to  property  embracing  the 
legitime  In  the  hands  of  third  persons  holding 
under  alienations  by  the  donors,  to  whom  the 
property  has  passed  by  the  donations,  nominal 
sales,  or  similar  acts  of  the  deceased  donor  to 
the  prejudice  of  his  forced  heirs,  it  Is  dear 
that  by  his  death  the  right  of  action  is  vested 
in  them  to  reduce  or  set  aside  such  acts  that 
impair  their  legitime,  and  to  recover  it  from 
third  persons  holding  under  transfers  from  the 
donees.  Rev.  Civ.  Cbde.  arts.  1493,  1495,  1504, 
1517;  Ode  Nap.  art  930,  2444;  2  Troplong,  p. 
127,  H  73a  741;  Id.  p.  287,  8  903;  Id.  p.  292  et 
seq.;  2  Mourlon,  p.  292,  fi  593;  Id.  p.  811,  ff 
620,  621;  8  Boillenx,  commenting  on  article 
920,  Code  Nap. 

4.  This  right  of  action  of  the  forced  heir  pass- 
es to  his  heirs  and  assigns.  Rev.  Civ.  Code, 
art.  1504;  Code  Nap.  art.  930;  12  Laurent,  p. 
185,  $  189;  8  Boilleux  Commentaire  snr  Art 
920,  Code  Nap.;  2  Mourlon,  pp.  311,  813,  628; 
S?ompkins  v.  Prentice,  12  La.  Ann.  465. 

5.  This  suit  of  the  heir  of  the  forced  heir  is 
not  the  revocatory  action,  but  one  of  reduction 
or  revendication,  to  preserve  or  recover  the 
legitime,  of  which  he  cannot  be  deprived  by  the 
donation  or  similar  acts  of  the  deceased  owner, 
and  to  which  no  alienation  by  the  donees  can 
convey  title.  Rev.  Civ.  CJode,  art  1517;  Code 
Nap.  art  930;  Oroiset's  Heirs  v.  Gaudet  6 
Mart  (La.)  529;  Succession  of  Croizet,  12f  La. 
Ann.  401;  In  re  Lewis'  Estate,  82  La.  Ann. 
887. 

(Syllabus  by  the  C>>urt.) 

Appeal  from  Judicial  district  court,  parish 
of  Ascension;  Walter  Oulon,  Judge. 

Action  by  Mrs.  Margaret  R.  Cox  and  oth- 
ers against  Mrs.  Nannie  Yon  Ahlefeldt  and 
others.  Exceptions  of  no  cause  and  no  right 
of  action,  and  of  prescription,  were  sustain- 
ed, and  plaintiffs  appeal.     Reversed. 

1  Rehearing  denied  June  30,  1896. 
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Fenner,  Henderson  &  Fenner,  Richard  Mc- 
GuUoh,  and  Leigh  Robinson,  for  appellants. 
Garleton  Hunt,  Samuel  L.  Gllmore,  Joseph 
G.  Gllmore,  R.  N.  Sims,  and  E.  N.  Pugh,  for 
appellees. 

MILLER,  J.  The  plaintiffs,  collateral 
heirs  of  Susan  Robinson,  a  granddaughter 
of  the  late  Oliver  Beirne,  sue  his  testamen- 
tary heirs  to  establish  the  asserted  rights  of 
the  plaintiffs  in  respect  to  that  part  of  the 
immovable  property  in  Louisiana  alleged  to 
have  belonged  to  Mr.  Beirne  at  the  date  of 
his  death,  and  which  he  could  not,  under  our 
law,  dispose  of  to  the  prejudice  of  his  chil- 
dren and  their  descendants;  the  plain  tiff  a 
claiming  to  have  succeeded,  as  heirs,  to  the 
rights  of  Susan  Robinson,  the  granddaugh- 
ter, and  one  of  those  our  law  made  forced 
heirs  of  Mr.  Beirne,  living  at  the  date  of  his 
death,  but  since  deceased.  The  domicile  of 
Mr.  Beirne  was  West  Virginia.  He  executed 
his  last  will  in  1885,  and  died  in  1888.  He 
left  surviving  his  daughter  Mrs.  Von  Ahle- 
feldt;  the  children  of  his  predeceased  daugh- 
ter, the  issue  of  her  marriage  with  William 
Porcher  Miles;  and  Susan  Robinson,  the 
child  of  another  predeceased  daughter.  The 
will  made  some  provision  for  Susan  Robinson 
by  directions  respecting  the  West  Virginia 
property  of  Mr.  Beirne,  but  constituted  as  his 
residuary  legatees  his  grandchildren,  the  is- 
sue of  the  marriage  of  his  predeceased  daugh- 
ter with  William  Porcher  Miles.  A  few 
days  after  the  date  of  the  will,  Mr.  Beirne, 
by  authentic  act  executed  in  this  city,  con- 
veyed to  Mrs.  Von  Ahlefeldt,  his  daughter, 
all  his  immovable  property  in  Louisiana,  con- 
sisting mainly  of  sugar  plantations,  aggregat- 
ing a  large  value;  the  price  stipulated  being 
$L00O,0OO,  for  which  Mrs.  Von  Ahlefeldt 
made  ten  promissory  notes,  of  equal  amounts, 
two  of  which  were  payable  annually  from  one 
to  five  years  after  their  date.  A  year  later 
(that  is,  hi  January,  1887),  about  the  date 
of  maturity  of  the  one-year  notes,  Mr.  Beirne 
gave  written  instructions  to  his  testamentary 
executors,  in  the  form  of  a  letter  to  them  ad- 
dressed, and  which,  with  his  will,  came  into 
their  hands  when  he  died,  by  which  instruct 
lions  the  executors  were  to  return  to  Mrs. 
Von  Ahlefeldt  all  her  notes,  on  the  execu- 
tion of  a  conveyance  by  her  to  the  Miles 
children  of  all  the  property  conveyed  to  her 
by  Mr.  Beirne.  At  a  later  date  (that  is,  in 
January,  1888),  It  is  charged,  Mr.  Beirne  ac- 
quired for  himself  (placing  the  legal  title  in 
Mrs.  Von  Ahlefeldt)  another  plantation  in 
I^uisiana.  After  Mr.  Beime's  death,  Mrs. 
Von  Ahlefeldt  conveyed  to  the  Miles  children, 
as  contemplated  in  the  testamentary  letter 
of  Mr.  Beirne,  all  the  property  conveyed  lo 
her,  as  well  as  the  Houmas  plantation,  the 
title  of  which  was  in  her  name.  The  con- 
sideration of  this  sale  was  stated  to  be  the 
return  to  Mrs.  Von  Ahlefeldt  of  the  ten  notes 
she  had  executed,  and  $300,000  besides;    but 


the  petition  charges  that  the  $800,000  repre- 
sented no  consideration  given  by  the  Miles 
children  for  the  property,  but  consisted  o£  the 
legacy  to  Mrs.  Von  Ahlefeldt  of  $200,000  they 
owed  her  as  residuary  legatees  of  Mr.  Beirne, 
and  the  other  $100,000  was  for  the  relinquish- 
ment by  Mrs.  Von  Ahlefeldt  of  her  other  rights 
as  his  forced  heir,  largely  exceeding  in  value, 
the  petition  charges,  $100,000.  Subsequently 
the  Miles  children,  as  residuary  legatees,  con- 
veyed to  the  Miles  Planting  Gompany  the 
sugar  plantations,  and  to  the  Tulane  Edu- 
cational Fund  the  city  property,  aU  embraced 
in  the  sale  to  the  Miles  children  by  Mrs.  Von 
Ahlefeldt  The  petition  charges  that  the  sale 
by  Oliver  Beirne  to  Mrs.  Von  Ahlefeldt  was  a 
simulation,  as  was  the  placing  of  the  title  to  the 
Houmas  plantation  in  her  name  (Mr.  Belme 
being  the  real  purchaser  and  owner);  that  no 
price  was  ever  paid  by  Mrs.  Von  Ahlefeldt 
for  the  property  sold  her  by  Mr.  Belme,  no 
possession  ever  passed  to  her,  but  that  he.  < 
as  owner,  remained  at  all  times  In  possession 
of  aU  the  Louisiana  property,  and  that  the 
whole  purpose  of  the  sale  to  Mrs.  Von  Ahle- 
feldt, and  placing  In  her  name  the  Houmaa 
purchase,  was  to  disguise  and  effect  the  tes- 
tator's intention  to  leave  at  his  death  the 
Louisiana  property  to  the  Miles  children, 
constituted  pricHr  to  the  alleged  fictitions  sale, 
and  prior  to  the  Houmas  purchase,  his  uni- 
versal legatees.  With  respect  to  the  convey- 
ance by  Mrs.  Von  Ahlefeldt  to  the  Miles 
children,  the  petition  substantially  charges 
that  the  conveyance  for  the  return  of  her 
notes,  and  the  additional  consideration  of 
paying  her.  the  legacy  of  $200,000  owed  by 
the  children,  and  for  the  relinquishment  of 
her  rights  as  forced  heir  of  Mr.  Beirne,  was 
simply  transmitting  the  property  to  the  Miles 
children  as-  residuary  legatees,  and  not  as 
purchasers;  that  the  Von  Ahlefeldt  sale  was 
hence  a  fraudulent  simulation,  in  so  far  as  it 
purported  to  represent  any  ownership  in  Mrs. 
Von  Ahlefeldt,  or  conveyance  of  ownership 
by  her;  and  that  the  residuary  legatees,  in 
their  conveyances  to  the  Miles  Planting 
Company,  admit  the  simulation  of  their  pur- 
chase from  Mrs.  Von  Ahlefeldt,  by  describing 
the  property  as  inherited  by  them  from  their 
deceased  grandfather  Oliver  Beirne.  Thus  the 
petition  In  effect  charges  that  all  the  Immova- 
ble property  in  Louisiana  sold  by  Mr.  Beirne 
to  his  daughter  Mrs.  Von  Ahlefeldt,  and  that 
purchased  by  him  and  placed  in  her  name, 
was  owned  by  him  when  he  died;  that  un- 
der the  law  he  could  not  dispose  of  two-thirds 
of  that  property;  that  Susan  Robinson,  as 
the  child  of  his  deceased  daughter,  became 
vested  with  title  to  one-third  of  the  two- 
thirds;  and  that  by  the  death  of  Susan  Rob- 
inson, leaving  no  ascendants  or  descendants, 
plaintiffs  inherit,  concurrently  with  her  other 
collateral  heirs,  flve-slxths  of  her  rights.  The 
petition  further  charges  that  if,  notwithstand- 
ing the  allegation  of  fraudulent  simulation, 
the  acts  attacked  by  the  petition  are  deemed 


Digitized  by  VjUUV  LiC 


La.) 


COX  y.  VON  AHLEPELDT. 


961 


donatioiia,  embracing  as  fhey  do  all  the  im- 
moyable  property  of  the  testator  in  Louisiana, 
then  the  donations  are  void,  because  in  excess 
of  the  disposable  portion,  one-third;  the  tes- 
tator leaving  at  his  death  one  daughter,  and 
the  children  of  two  deceased  daughters.  The 
petition  further  avers  that  as  to  that  por- 
tion of  the  property  left  by  the  testator,  con- 
veyed by  the  residuary  legatees  to  the  Tu- 
lane  fund.  Inasmuch  as  a  college  has  been 
built  on  the  property  by  the  purchasers,  pe- 
titioners conline  their  demand  to  their  por- 
tion of  the  price  paid  by  the  purchasers,  but, 
If  that  relief  be  denied,  they  reserve  their 
right,  as  forced  heirs,  to  assert  their  demand 
for  their  share  of  the  property;  and,  as  to 
the  sugar  plantations  conveyed  to  the  Miles 
Planting  Company,  it  is  charged  all  are  sub- 
ject to  plaintiffs'  rights.  The  relief  asked  is 
that  the  sale  to  Mrs.  Von  Ahlefeldt,  and  her 
title  to  the  Houmaa  plantation,  be  decreed 
simulated;  that  all  the  property  be  adjudg- 
ed that  of  Oliver  Beime  at  the  time  of  his 
death;  that  the  title  df  Susan  Robinson  to 
one-third  of  two-thirds  of  the  property,  and 
petitioners'  rights  to  five-sixths  of  two-ninths, 
as  her  heirs,  be  recognized;  that  there  be  de- 
creed an  accounting  for  revenues,  and  all 
other  necessary  relief.  The  exceptions  of  no 
cause  and  no  right  of  action,  and  of  prescrip- 
tiaa,  were  sustained,  and  plaintiffs  appeal. 

Under  our  law,  the  father,  leaving  three 
children,  can  dispose  of  but  one-third  of  his 
property,  and  grandchildren  take  the  place 
of  thehr  deceased  parents.  That  portion  of 
his  property  the  testator  cannot  dispose  of 
to  the  prejudice  of  his  children  accrues  to 
them  at  his  death,  and  is  called  their  "legi- 
time." If,  by  donations  inter  vivos,  the  de- 
ceased has  infringed  on  the  legitime,  the  law 
grants  to  the  forced  heirs  the  appropriate 
action  to  recover  the  property  thus  donated, 
or  so  much  as  is  requisite  to  make  up  the 
legitime.  If  the  legitime  is  encroached  upon 
by  the  testamentary  dispositions  of  the  de- 
ceased, the  Ck>de  gives  the  forced  heir  the 
requisite  action  againdt  the  legateeiS  to  pre- 
serve the  legitime.  Bev.  Civ.  Ck)de,  arts. 
1483-1495,  1504, 1517.  UntU  the  death  of  the 
parent,  the  legitime  has  no  existence.  When 
death  occurs,  then  the  disposable  portion  is 
ascertained  by  adding  to  the  property  left 
by  the  deceased  the  value,  at  the  time  of  the 
death,  of  all  the  property  donated  by  him,. his 
debts  are  deducted,  and  the  disposable  portion 
is  adjusted  by  the  proportion  the  number  of 
his  children  then  living  bears  to  the  resi- 
due. It  results  that  donations  inter  vivos 
retain  full  effect  during  the  life  of  the  donor, 
and  even  after,  unless  attacked  within  the 
prescribed  period  by  the  forced  heirs,  their 
heirs  or  assigns.  Id.  arts.  1502,  1503,  1505, 
3542.  As  we  appreciate  the  plaintiffs'  peti- 
tion, they  sue  to  subject  the  Louisiana  prop- 
erty left  by  Mr.  Beime  to  the  demand  for  that 
portion  of  the  legitime  of  Susan  Robinson  ac- 
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cruing  to  plaintiffs  as  her  hehrs*  The  result 
of  all  the  allegations  in  the  petition  Is  to  im- 
port that  by  Mr.  Beime' s  will  in  favor  of  the 
Miles  children,  followed  by  the  nominal  sale 
to  his  daughter  Mrs.  Von  Ahlefeldt,  and  her 
conveyance  to  these  children,  after  his  death, 
in  accordance  with  his  request  contained  in 
the  testamentary  paper  he  left,  all  the  Louisi- 
ana property  has  thus  been  transmitted  to  the 
Miles  children,  who,  In  turn,  have  conveyed 
to  the  Miles  Planting  Company,  fully  apprised, 
it  is  charged,  that  the  conveyance  embraced 
the  legitime  of  Susan  Robinson.  The  suit  is 
directed  against  the  Miles  children  as  legatees, 
and  necessarily  against  the  Miles  Ck>mpany  as 
holding  the  legitime  on  which  plaintiffs  assert 
their  demand.  It  is  manifest  the  action  is  en- 
tirely distinct  from  the  revocatory  action,  1.  e. 
that  of  creditors  to  avoid  the  fraudulent  con- 
tracts of  their  debtors,  so  much  discussed  at 
the  bar.  The  Code  describes  a  suit  of  this 
character  as  that  of  revendicatlon  to  obtain 
the  legitime  of  the  heir.  Rev.  Oiv.  Oode,  art 
1517.  The  case  is  presented  on  pleadings  that 
admit  all  the  allegations  in  the  petition. 

The  legal  questions  are  as  to  the  effect  on 
immovable  property  in  Louisiana  of  Mr. 
Belme's  wlU  in  favor  of  the  Miles  children  to 
the  exclusion  of  his  grandchild  Susan  Robin- 
son; whether,  under  our  law,  such  a  convey- 
ance as  that  by  Mr.  Beime  to  Mrs.  Yon  Ahle- 
feldt, accompanied  with  the  direction  to  con- 
vey to  the  heirs  named  in  the  will,  and  that 
accomplished  as  he  had  directed,  and  all  this 
followed  by  the  transfer  by  the  Miles  children 
to  the  Miles  Planting  Company,  places  the 
property  beyond  the  demand  for  the  legitime 
of  the  grandchild.  The  further  question  is 
.whether  the  plaintiffs,  the  collateral  heirs  of 
Mr.  Behne's  forced  heir,  are  clothed  with  her 
rights,  and  whether  the  suit  can  be  main- 
tained in  the  form  it  is  brought,  and  for  the 
relief  it  seeks.  That  the  will  of  Mr.  Beirne, 
in  so  far  as  it  seeks  to  direct  the  disposition  of 
immovable  property  in  Louisiana,  must  con- 
form to  our  law  in  respect  to  forced  heirship, 
needs  but  the  statement  The  argument  that 
questions  the  plaintiffs'  rights  as  collateral 
heirs  of  Susan  Robinson  to  maintain  this  action 
might  be  deemed  to  come  first  in  the  order  of 
discussion,  but  it  will  be  more  satisfactory 
to  treat  the  question  in  connection  with  others 
arising  in  the  case.  A  large  part  of  the  dis- 
cussion has  been  devoted  to  the  nature  of 
forced  heirship.  It  has  been  insisted  it  cre- 
ates no  ownership,  but  gives  only  a  right  of 
action.  In  support  of  this  it  is  urged  that 
any  donation  by  the  owner  is  valid  in  his  life, 
and  retains  its  force  after  his  death,  unless 
successfully  assailed  by  his  forced  heirs.  All 
this  as  to  the  force  of  the  donation  is  to  be 
accepted,  and  results  from  the  provisions 
of  the  Code.  But,  In  our  view,  the  character 
of  the  titie  of  the  forced  heir  to  his  legitime— 
1.  e.  that  part  of  the  property  the  owner  leav- 
ing children  cannot  dispose  of  to  their  preju- 
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dice—Is  to  be  determined  not  merely  by  the  ac- 
tion the  law  gives  the  forced  heir  to  recover 
the  legitime,  but  by  the  provisions  of  the  CJode 
that  confer  the  right  the  action  enforces. 
That  children  cannot  be  deprived  by  their  par- 
ent of  that  portion  of  his  estate  the  law  *'re- 
serves  for  them"  conveys  the  idea  of  owner- 
ship incident  to  the  i>arent's  death,  and  an 
ovmership  supported  by  the  action  the  Code 
gives  when  that  death  occurs,  to  be  exerted 
against  the  legatees  or  heirs  of  the  testator  as 
well  as  against  the  third  persons,  the  donees 
of  the  testator,  who  may  be  In  possession  of 
the  legitime.  Rev.  Civ.  Code,  arts.  1493, 1495, 
1517.  As  one  of  the  commentators  puts  it, 
it  is  not  the  mere  right  of  heirship  by  which 
the  heir  succeeds  to  the  legitime,  "mals  la 
slenne  propre,"  and  throughout  the  elaborate 
discussions  of  the  French  Jurists  "la  reserve" 
or  legitime  is  treated  as  accruing  to  the  forced 
heir  at  the  death  of  the  parent  as  effectively 
as  the  death  of  the  owner  vests  title  to  the 
property  he  leaves  in  his  heirs  generally.  The 
forced  heir,  too,  consistently  with  his  peculiar 
title,  of  far  superior  nature  to  that  of  the  or- 
dinary heir,  takes  the  legitime  without  liabili- 
ty that  attaches  to  the  ordinary  heir  for  the 
debts  of  the  deceased;  nor  does  the  legitime 
brought  back  to  the  succession  by  "the  effect 
of  the  revendication  or  reduction"  become  sub- 
ject to  those  debts.  2  Troplong,  p.  292,  (  910 
et  seq.;  5  Touilller,  p.  112  et  seq.;  Code  Nap. 
art  921;  Rev.  Olv.  Code,  art  1517.  In  the 
light  of  the  Code  Itself,  made  clearer,  if  that 
were  possible,  by  that  shed  by  the  French 
commentators,  it  seems  to  us  not  at  all  in  ac- 
cord with  the  law  to  treat  the  legitime  as  vest- 
ing a  mere  right  of  action.  That  action  Is 
simply  the  correlative,  or  "la  sanction  de  la 
reserve  nait  avec  elle."    2  Mourlon,  p.  311. 

Nor  do  we  think  the  argument  for  the  de- 
fendants more  successful  in  the  effort  to  with- 
draw the  title  to  the  legitime  from  the  opera- 
tion of  that  principle  of  our  law  that  makes 
the  death  of  the  owner  vest  all  his  rights  in 
the  hehrs.  Rev.  Civ.  Code,  arts.  940,  941,  et 
seq.  The  application  of  this  principle,  "Le 
mort  salslt  le  vif,"  is  made  more  distinct  by 
the  articles  of  the  Code  which  deem  the  forced 
heir  so  completely  seised  of  right  of  all  the 
succession  property  as  to  require  the  legatees 
to  demand  of  the  forced  heir  the  delivery  of 
the  legacies.  Id.  arts.  892,  893,  et  seq.  It  is 
contended  the  forced  heir  cannot  be  deemed 
seised  of  right  of  the  legitime  when  it  is  held 
by  third  persons,  and  an  action  is  necessary  for 
its  recovery.  This  argument  is  supposed  to 
derive  strength  from  the  provisions  of  the 
Code  that  give  to  the  donation  exceeding  the 
disposable  portion  full  effect  unless  set  aside 
by  the  action  of  the  heirs.  Hence,  it  is  con- 
tended, the  forced  heh:  cannot  be  deemed  seis- 
ed—i.  e.  the  owner— of  that  property  actually 
in  the  hands  of  those  holding  under  titles  from 
the  owner  to  whose  succession  the  heir  is 
called.     It  seems  to  us  the  argument  loses 


its  apparent  force  when  it  is  considered  that 
the  axiom  of  our  law,  "Lq  mort  saisit  le  vlt" 
supposes  all  property  donated  by  the  parent 
to  the  prejudice  of  the  legitime  to  be  return- 
eil  to  the  succession  of  the  deceased  parent 
when  he  dies,  so  as  to  form  part  of  the  prop- 
erty he  leaves.  Id.  art  1505.  Thus  the  do- 
nee, when  the  donation  exceeds  the  disposable 
portion,  holds  the  legitime  during  the  life  of 
the  donor  by  a  title  conveying  no  ownership 
in  the  ordinary  sense,  but  by  a  tenure  deter- 
minable by  his  death,  when,  by  the  operation 
of  forced  heirship,  the  property  is  brought 
back  to  his  succession,  and  brought  back  freed 
from  any  of  his  debts,  and  with  the  restora- 
tion of  fruits  from  the  date  specified  in  the 
Code.  Id.  art  1515.  Hence  all  the  French 
authorities  treat  the  opening  of  the  saccession 
— t  e.  the  death  of  the  deceased-as  extend- 
ing to  and  including  the  legitime;  that  is,  by 
the  death  the  legitime,  though  in  the  hands  of 
the  donee,  or  of  others  to  whom  it  may  have 
been  conveyed  by  the  owner,  is  brought  back, 
and  treated  as  part  of  the  succession  property. 
"Bien  qu'etablie  poor  des  raisons  d'ordres  pub- 
lic, la  reserve  ne  differe  point  de  la  succession, 
or  des  que  le  droit  h^rfiditaire  est  onvert  par  le 
d6c^  de  d6f  unt  11  se  transmet  avec  ce  patri- 
moine  de  Th^itier,  et  11  pent  6tre  exerce  oom- 
me  tout  droit  pecuniaire  par  les  creanciers  de 
rhdritier."  12  Laurent  p.  185,  f  139;  2  Monr- 
lon,  pp.  311,  313;  Boilleux,  commenting  on 
article  920,  Code  Nap.  We  think,  therefore, 
the  forced  heir  is  seised  of  right  of  the  legi- 
time by  the  death  of  the  parent  and  the  fact 
that  the  property  composing  the  legitime  Is 
then  in  the  hands  of  third  persons  is  no  ob- 
stacle to  the  vesting  of  the  right  of  the  forced 
heir.  But  whether  or  not  forced  heirship  is 
ownership  in  its  fullest  sense,  or  whether  the 
forced  heir  is  or  is  not  within  the  rule,  "Le 
mort  saisit  le  vlf,"  seems  to  us  a  discussion 
not  at  all  calculated  to  aid  the  defendant's 
case.  It  is  quite  certain  the  right  of  action 
of  the  forced  heir  for  his  legitime  springs  into 
existence  with  the  death  that  calls  the  heir  to 
the  sucG^sion.  That  incontestable  right  of  the 
forced  hehr  of  Mr.  Beime  the  plaintiffs  seek  to 
exercise,  and  that  other  question  whether  the 
plaintiff's,  as  collateral  heirs  of  the  forced  heir, 
are  clothed  with  her  rights,  remains  for  exam- 
ination. 

The  Code  declares  that  the  reduction  of  the 
donation  inter  vivos  or  mortis  causa  can  be 
claimed  "only"  by  the  forced  heir,  or  by  his 
heirs  or  assigns.  "Only"  emphasizes  that  the 
heirs  of  the  forced  heir  can  sue,  and  whether 
they  sue  the  legatees  to  reduce  the  testamen- 
tary disposition  in  excess  of  the  dlsposaUe 
portion,  or  to  "revendicate"  when  the  legitime 
is  in  the  hands  of  the  donee  or  others  holding 
titles  from  the  deceased,  the  suit  of  the  forced 
heir  is  derived  from  the  articles  of  the  Code 
that  transmit  the  rights  of  the  f<»ced  heir  to 
his  heirs.  '  Rev.  Civ.  Code,  arts.  1604,  1517. 
Against  the  express  language  of  the  Code  It  is 
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insisted  that  it  is  only  the  forced  heir, of  the 
forced  heir  that  the  Code  intends  shall  have 
this  right  to  sue. 

We  are  thus  asked  to  weave  into  a  clear,  un- 
equivocal article  of  the  Code,  as  to  those  capsr 
ble  of  exerting  the  action  under  discussion,  a 
qualification  surdy  not  expressed,  nor  Im- 
plied, as  we  think,  by  any  talr  interpreta- 
tion of  language.  In  support  of  the  argu* 
ment  our  attention  is  dhrected  to  the  foun* 
dation  of  the  limitation  of  the  parent's  pow- 
er to  dispose  of  his  property;  that  is,  the 
obligation  of  the  parent  to  the  child.  It  is 
hence  contended  the  law  restricts  the  action 
to  children  and  their  descendants.  This  pol- 
icy of  the  law  is  Illustrated  by  the  copious 
citations  of  authority  in  the  discussion  at 
the  bar,  and  furnished  In  the  briefs.  All 
the  commentators  announce  that  policy,  and 
it  is  carried  out  in  the  Code:  <'Bn  g4n6ral 
chacuns  pent  disposer  librement  de  ses  biens, 
neamoins  la  loi  llmlte  cette  faculty  en  raison 
de  Texistence  de  certains  h^ritiers  qu'elle  fa- 
vorlsse  ^ecIalemenL  Ces  h^ltiers  sont  les 
descendants  et  les  descendants  Torsqull  en 
existe."  8  Boilleux,  commenting  on  "La  por- 
tion dlsponible  et  de  la  reduction.'*  Code 
Nap.  art  913.  Undoubtedly  the  law  refuses 
to  the  collateral  heir  of  the  donor  any  right  to^ 
attack  his  dispositions  of  his  property.  The 
Code  on  this  point  is  too  clear  to  need  any 
authority.  If  plaintiffs  were  suing  as  col- 
lateral heirs  of  Mr.  Belrne,  they  would  be 
repelled  by  the  text  of  the  Code.  It  is  in- 
sisted that  the  same  theory  that  denies  the 
collateral  heir  of  the  donor  any  right  to  as- 
sail his  dispositions  inter  yIyos  or  mortis 
causa  should  exclude  the  collateral  heir  of 
the  forced  heir  who  goes  to  the  grave  with- 
out any  such  attack.  But  the  question  is 
whether  the  Code  has  carried  out  the  policy 
under  consideration  to  the  extent  asserted  in 
the  argument  The  forced  heir  of  the  donor, 
the  Code  declares,  shall  have  the  right  to  attack 
any  of  his  dispositions  that  impair  the  heirs' 
legitime;  but  the  Code  also  declares  that  the 
heirs  or  assigns  of  the  forced  heir  shall 
have  the  same  right.  Any  argument  against 
the  action  of  the  heirs  of  the  forced  heir, 
founded  on  policy,  must  be  referred  to  the 
articles  of  the  Code  that  enforce  the  policy 
with  respect  to  the  focced  heir  of  the  donor, 
but  do  not  enforce  the  policy  against  the 
heir  of  the  forced  heir.  If  we  are  to  give 
effect  to  the  Code  as  It  is  written,  the  plain- 
tiffs, as  the  collateral  heirs  of  the  forced 
heir  of  Mr.  Belrne,  are  brought  clearly  with- 
in the  scope  of  the  article  of  the  Code  that 
gives  this  action,  not  only  to  his  forced  heir, 
but  also  to  the  heirs  and  assigns  of  the  forced 
heir.  It  Is  urged,  too,  that  collations  can 
be  demanaed  only  by  children,  and  their  de- 
scendants, of  the  owner,  to  whose  succession 
they  are  called.  Rev.  Civ.  Code,  arts.  1228, 
1235.  This  is  on  the  theory  of  equality  among 
children.  The  analogy  drawn  from  the  arti- 
cles of  the  Code  on  the  subject  of  collations  is 


also  supposed  to  be  fatal  to  the  tr^msmlsslon 
of  the  action  under  discussion  In  this  case 
to  the  heir  of  the  forced  heir.  It  is  claimed, 
too,  that  the  statutory  provision  for  the  wid- 
ow and  children  in  necessitous  circumstan- 
ces, limited  as  it  Is  to  the  persons  named 
In  the  statute;  the  marital  fourth,  restrict- 
ed as  It  is  to  the  needy  8pous^,~are  all 
guides  to  the  conclusion  that  the  plaintiffs, 
as  collateral  heirs  of  Susan  Robinson,  do  not 
succeed  to  her  rights  as  the  forced  heir  of 
Mr.  Beime.  Arguments  deduced  from  sup- 
posed analogies  depend  for  their  strength  on 
the  similitude  of  the  subject  supposed  to  fur- 
nish the  analogy  with  the  subject  to  which  It 
Is  proposed  to  apply  the  analogy  that  is  as- 
serted. It  would  not  readily  occur  that  our 
law  respecting  collations,  or  the  provision  for 
the  surviving  spouse  left  In  distress,  or  that 
for  the  widow  and  children  of  the  insolvent 
husband,  could  afford  any  aid  whatever  in 
solving  the  question  here,— whether  the  action 
of  the  forced  heir  for  his  legitime  passes  to  his 
heir.  With  due  consideration  of  this  line  of 
authority  resting  on  supposed  analogies,  we 
have  been  unable  to  find  the  least  restriction 
or  qualification  of  the  explicit  article  of  the 
Code  that  the  right  of  the  forced  heir  passes 
to  his  heirs.  If  we  are  to  go  beyond  the 
Code,  we  have  the  same  instruction.  The  ar- 
ticle of  the  Napoleon  Code  similar  to  that  of 
our  Code  on  this  subject  is  restricted  to  dona- 
tions inter  vivos.  The  right  of  the  forced  heir 
to  claim  the  reductions  of  donations  mortis 
causa  was  deemed  too  clear  to  require  any  ex- 
press provision.  Such  donations  in  excess  of 
the  disposable  portion  were  left  to  that  ad- 
justment incidental  to  the  application  of  the 
property  left  by  the  deceased  to  the  payment 
of  his  debts,  including  the  legitime  of  the  for- 
ced heir.  The  Napoleon  Code  gives  the  action 
to  reduce  the  donations  inter  vivos,  and  to  re- 
vendicate  when  the  legitime  is  in  the  hands 
of  the  donee  or  others  claiming  under  titles  of 
the  deceased,  to  the  forced  heir  and  to  his  heirs 
and  "ayants  cause,*'  creditors  being  included 
under  this  last  term.  Code  Nap.  arts.  921, 
930.  Our  Code  discarded  this  last  term,  which 
Included  creditors,  preserving  the  more  restric- 
tive word  "assigns,"  and  recognizing  the  right 
of  action  of  the  heirs  of  the  forced  heir.  In 
the  discussions  of  the  French  Jurists— unless  it 
has  eluded  our  research— there  is  not  the  trace 
of  any  question  that  the  right  of  the  forced 
heir  for  the  recovery  or  preservation  of  his 
legitime  passes  to  his  heirs  without  qualifica- 
tion of  any  kind.  The  passage  from  Laurent 
already  cited  epitomizes  the  concurrence  of 
the  French  commentators  on  this  subject 
12  Laurent,  p.  85;  2  Mourlon,  pp.  311,  313;  8 
Marcade,  p.  472.  It  seems  to  us  the  conclu- 
sion is  Irresistible  that,  whether  tested  by  the 
Code,  sufficiently  clear,  or  by  the  jurispru- 
dence of  France,  the  right  of  action  the  plain- 
tiffs exercise  in  this  case  passed  to  them  as  the 
collateral  heirs  of  Susan  Robinson. 
It  is  claimed  on  behalf  of  the  defendants  that 
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the  petition  la  Inconsistent  In  its  allegations, 
as  well  as  in  its  prayer  for  relief.  It  is  urged 
that  the  attack  on  the  conveyance  to  Mrs.  Von 
Ahlefeldt  as  fraudulent  treats  It  as  serious; 
and  the  prayer  that  the  conyeyance  be  an- 
nulled is  also  inconsistent  with  the  other  alle- 
gations of  the  simulation  of  the  conveyance. 
The  averments  that  no  price  was  paid  by  Mrs. 
Von  Ahlefeldt;  that  no  possession  passed  to 
her;  that  ownership,  with  all  the  control  that 
ownership  gives,  was  exerted  by  Mr.  Beime  at 
all  times  while  he  lived,— convey  in  the  most 
expressive  terms  the  simulation  of  the  convey- 
ance. It  does  not  occur  to  us  that  the  import 
of  these  allegations  is  changed  because  of  the 
word  used  by  the  pleader  to  designate  the  mo- 
tive of  Mr.  Beirne,  nor  that  the  simulation  so 
distinctly  alleged  disappears  because  of  the 
prayer  that  the  conveyance  be  annulled.  It  is 
further  insisted  that  the  defendants  were  enti- 
tled to  be  apprised  whether  the  conveyance 
was  assailed  as  a  simulation,  and,  if  that 
be  the  view  of  the  petition,  the  suit  cannot 
be  maintained,  because  there  is  no  averment 
that  the  conveyance,  if  simulated,  available  as 
a  donation,  exceeded  the  disposable  portion. 
Our  jurisprudence  that  the  heir  could  not  as- 
sail the  dispositions  of  property  by  the  donor 
to  whose  succession  the  heir  was  called,  unless 
the  dispositions  exceed  the  disposable  portion, 
was  changed  by  Act  No.  5  of  1884.  Irrespec- 
tive of  any  encroachment  on  the  legitime,  that 
act  confers  on  the  heir  the  right  to  attack  any 
simulated  sale  by  which  the  owner  to  whose 
rights  the  heir  succeeds  has  sought  to  dispose  of 
his  property.  Rachal  v.  Rachal,  4  La.  Ann.  501 ; 
Groizet  v.  Gaudet,  6  Mart  (La.)  529;  Hopkins 
V.  Buck,  6  La.  Ann.  487.  Moreover,  under  the 
charge  that  the  conveyances  to  and  by  Mrs. 
Von  Ahlefeldt  embraced  all  the  Immovable 
property  of  Mr.  Beime  in  Louisiana,  it  seems 
to  us  the  prejudice  to  the  legitime  of  the 
grandchild  attempted  by  these  conveyances  is 
substantially  averred.  We  think,  too,  that  the 
plaintiffs,  under  the  allegations  in  the  petition, 
were  entitled  to  ask  the  alternative  relief  that, 
if  the  conveyance  to  Mrs.  Von  Ahlefeldt  should 
be  deemed  a  donation,  It  be  annulled  to  the 
extent  it  exceeded  the  disposable  portion.  It 
is  also  argued  on  behalf  of  the  defendants  that 
the  prayer  of  the  petition  that  the  transfers  by 
Mrs.  Von  Ahlefeldt  and  that  by  the  Miles  chil- 
dren to  the  planting  company  be  annulled  in 
so  far  as  these  conveyances  impair  plaintiffs' 
rights  supports  the  objection  to  the  action. 
If,  however,  the  suit  is  viewed  as  that  of  the 
heir  to  recover  the  legitime,  the  fair  import 
of  the  petition,  the  avoidance  of  the  transfers 
of  Mrs.  Von  Ahlefeldt,  and  that  to  the  Miles 
Company  to  the  extent  sought  by  the  i)etition, 
are  to  be  deemed  the  necessary  Incidents  of 
the  relief  afforded  by  the  law.  Inasmuch, 
too,  as  the  transfers  to  the  Miles  Company 
passed  the  interest  of  Mr.  Beime's  heirs,  par- 
ties to  that  conveyance,  to  ask,  as  the  petition 
does,  that  the  transfer  be  annulled  only  so  far 
as  it  seeks  to  Impair  the  plaintiffs'  rights,  is 


entirely  consistent  with  the  measure  and  limit 
of  the  relief  to  which  they  are  entitled.  It  is 
claimed  the  Miles  children  are  to  be  treated  as 
purchasers  from  Mrs.  Von  Ahlefeldt.  Under 
the  allegations  of  the  petition  admitted  by  the 
exceptions  there  was  no  price  paid  by  the  chil- 
dren. The  1300,000  stipulated  was  the  amount 
of  the  legacy  due  to  Mrs.  Von  Ahlefeldt,  and 
for  the  surrender  of  her  rights  as  an  heir.  The 
whole  purpose  of  the  purchase,  the  petition 
charges,  was  to  accomplish  Mr.  Beirne's  pur- 
pose to  dispose  of  all  his  Louisiana  property 
80  as  to  make  the  Miles  children  the  beneficia- 
ries. The  petition  treats  the  purchase  as  fic- 
titious, known  to  all  the  parties.  In  that  view 
the  purchase  interposes  no  obstacle  to  this 
suit  Again,  If  the  conveyance  by  Mr.  Beime 
was  fictitious,  embracing  the  legitime  as  char- 
ged in  the  petition,  neither  that  conveyance,  nor 
that  by  which  Mrs.  Von  Ahlefeldt  transferred 
to  the  children,  whatever  consideration  they 
might  have  given  their  co-heir,  Mrs.  Von  Ahle- 
feldt, no  portion  of  it  accming  to  the  grand- 
child or  her  heirs,  could  affect  the  plaintiffs' 
rights,  if  we  are  to  give  due  effect  to  the  alle- 
gations of  the  petition.  Mrs.  Von  Ahlefeldt, 
as  the  case  is  presented  on  the  pleadings,  ac- 
quired no  title,  and  could  convey  none  to  the 
legitime  of  the  grandchild.  Nor,  In  our  view, 
do  the  Miles  Company,  acquiring  with  full 
knowledge,  the  petition  charges,  of  the  rights 
of  the  grandchild,  stand  in  any  better  position 
than  their  vendors.  It  Is  our  conclusion  the 
petition,  in  Its  allegations  and  the  relief  It 
seeks,  is  consistent  with  the  suit  the  law  gives 
to  assert  the  legitime  of  the  forced  heir  when 
it  is  held  at  the  owner's  death,  by  titles  from 
him,  which  the  law  does  not  make  effective 
against  his  forced  heir  or  against  the  heirs  of 
the  forced  heir. 

We  have  given  due  attention  to  the  argu- 
ment that  the  plaintiffs  are  estopped  from 
disputing  the  title  of  the  Miles  children 
because  of  the  qualified  demand  of  the 
plaintiffs  in  respect  to  that  portion  of  Mr. 
Beirne's  property  conveyed  to  Mrs.  Von  Ahle- 
feldt, by  her  to  the  Miles  children,  and  by 
them  to  the  Tulane  fund.  We  understand 
the  plaintiffs'  position  in  this .  respect,  de- 
fined in  their  petition,  to  be:  They  are  enti- 
tled to  their  share  of  the  property,  but  as  it 
has  been  sold  to  an  educational  Institution, 
and  a  college  has  been  erected  on  the  ground, 
that  plaintiffs  will  take  their  proportion  of 
the  price,  If  practicable;  otherwise  they 
claim  their  portion  of  the  property  itself. 
This,  It  js  claimed,  is  a  recognition  of  the 
title  of  the  Miles  children.  Claiming  the 
price  without  qualification  would  be  a  ratifi- 
cation of  the  sale  to  the  Tulane  fund;  but 
the  conditional  claim  Is,  In  our  view,  no  rati- 
fication of  that  sale,  and,  least  of  all,  none 
as  to  the  other  property  held  by  the  Miles 
Planting  Company. 

The  pleas  of  prescription  are  met  by  the 
allegations   of  the   insanity   of  the  grand- 
child;   and,   if  these  allegations  are   true. 
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tbere  was  a  antpenBlon  of  preacrfptlon.  This 
Issue,  therefore,  with  the  others,  must  be 
tried. 

We  have  taken  this  eontroyersy  as  we  are 
bound  to  do,  on  the  assumption  of  the  truth 
of  the  allegations  In  the  petition.  On  the 
allegations,  we  think  plaintiffs  are  entitled 
to  be  heard.  In  our  view,  the  petition  shows 
a  right  of  action  In  plaintiffs,  snd  a  cause 
of  action,  if  there  Is  a  distinction  between 
the  cause  and  the  right,  as  the  exceptions 
Imply.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  of  the  lower 
court  be  aroided  and  reversed,  that  the  de- 
fendants* exceptions  be  overruled,  and  that 
the  suit  proceed  to  trial  on  the  merits. 

BBBAUX,  J.,  concurs  In  the  decree. 


(50  La.  Ann.  998) 

In  re  MURFF.    (No.  12,906.) 
(Supreme  Court  of  Louisiana.    July  80,  1898.) 

BUPBSMS  COUKr->CBKTIORARI    TO    ClBOUIT  CTOUBV 

OF  Appbai^^Rbvibw. 

1.  The  power  to  review  by  writ  of  certiorari 
the  dedaions  of  the  court  of  appeals  was  con- 
ferred on  this  court  mainly  to  secure  uniformity 
of  jnrisprudence,  and  to  authorize  such  review 
when  the  question  decided  by  the  court  of  ap- 
peals was  one  of  law  and  public  Importance, 
The  provision  in  the  constitution  of  1898,  con- 
ferring on  this  court  this  power  to  issue  writs 
of  Certiorari,  is  siven  in  the  terms  of  the  act 
of  congress  of  March  8,  1891,  authorizing  the 
supreme  conrt  of  the  United  States  to  review 
by  certiorari  the  decisions  of  the  circuit  courts 
of  appeals,  and  the  jurisprudence  of  the  su- 
preme court  of  the  United  SUtes  under  the  act 
of  1891  furnishes  a  guide  for  us  in  the  exer- 
cise of  this  new  jurisdiction.  Const.  1898,  art 
101;  Act  March  3,  1891  (26  Stat.  82a  fi  6); 
In  re  Lau  Ow  Bew,  141  U.  8.  683,  12  Sup. 
Ct  43;  Lau  Ow  Bew  v.  U.  S.,  144  U.  8.  47,  12 
Sup.  Ct  617;  Graver  v.  Faurot  162  U.  S.  435, 
16  Sup.  Ct  799;  In  re  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct  385. 

2.  The  writ  will  not  issue  to  review  decisions 
of  mere  questions  of  fact 

(Syllabus  by  the  Court) 

Petition  by  A.  J.  Murff  for  a  writ  of  error 
to  the  court  of  appeals,  First  circuit  in  cjise 
of  T.  F.  Bell  against  A.  J.  Murff.     Refused. 

Joannes  Smith  and  Murff  &  Webb,  for  pe- 
titioner. 

MILLER,  J.  The  questions  determined  by 
the  court  of  appeals  arose  with  reference  to 
the  titie  of  the  plaintiff's  assignor;  the  pre- 
scription applicable  to  the  action;  whether 
the  Judgment  for  the  property  In  a  petitory 
action  was  res  Judicata,  concluding  the 
owner's  subsequent  suit  for  revenues;  and 
whether  the  possessor  under  a  tax  tltie  de- 
creed Told  was  liable  for  rents  recognised 


by  the  Judgment  ta  exist  from  the  time  the 
possessor  was  sued  by  the  owner  for  the 
property.  I  can  see  nothing  In  the  determi- 
nation of  these  questions  by  the  court  of  ap- 
peals to  call  for  the  writ  of  certiorari,  not  giv- 
en to  clothe  this  court  with  appellate  Juris- 
diction, but  to  issue  only  in  exceptional  cases 
mainly  to  secure  uniformity  of  Jurispru- 
dence. The  other  ground,  substantially,  that 
the  court  of  appeals  has  not  given  effect  to 
article  210  of  the  constitution,  or  to  the  de- 
cision of  this  court  In  Bristol  v.  Murff,  49 
La.  Ann.  367,  21  South.  519,  I  have  examin- 
ed. It  was  no  part  of  article  210  of  the 
constitution.  In  so  far  as  It  bears  on  the 
question  in  this  case,  to  do  more  than  require 
the  refunding  to  the  purchaser,  In  the  in- 
stances specified  In  the  article,  of  the  price 
paid  by  him  at  the  tax  sale.  Neither  the 
article  nor  our  decision  modified  or  affected 
In  any  manner  the  purchaser's  liability  for 
Vents,— a  question  to  be  determined  by  the 
law,  irrespective  of  article  210  of  the  con- 
stitution.   I  see  no  basis  to  issue  the  writ 


(50  La.  Ann.  MS} 

In  re  McLAIN  et  aL    (No.  12,903.) 

(Supreme  Ck>nrt  of  Louisiana.    jTuly  20,  18d8.) 

OiKTioBABi— Whsh  Issubs— Qubstiohs  qv  Fact. 

The  writ  of  certiorari  under  article  101  of 
the  constitution  of  1898  will  not  issue  to  review 
decisions  of  the  courts  of  appeal  of  mere  ques- 
tions of  fact  See  In  re  Murff,  ubi  supra,  60  La. 
Ann.  998. 
(Syllabus  by  the  Court) 

Petition  by  L.  D.  McLaln  and  others  for  a 
writ  of  certiorari  to  the  court  of  appeals,  First 
circuit.  In  the  case  of  L.  D.  McLain  and  oth- 
ers against  N.  Burgess.     Denied. 

W.  A.  Van  Hook,  for  petitioners, 

MILLER,  J.  The  petition  shows  the  de- 
termination by  the  court  of  appeal  on  the 
respective  titles  of  the  parties  In  a  petitory 
action.  The  supreme  court  has  no  appellate 
Jurisdiction  to  review  Judgments  of  the  courts 
of  appeaL  Article  101  of  the  constitution 
adopts  the  provisions  in  the  act  of  congress 
of  March  8,  1891  (26  Stat  828,  (  «,— Lau  Ow 
Bew  V.  U.  S.,  144  U.  S.  58,  12  Sup.  CL  617), 
authorizing  the  writ  of  certiorari  to  circuit 
courts  of  appeal.  The  Jurisdiction  of  the  su- 
preme court  of  the  United  States  under  that 
section  was  doubtiess  in  contemplation.  Qen- 
erally,  the  writ  issues  to  secure  uniformity 
of  decision  by  the  courts  of  appeal  and  other 
cases  of  importance  presenting  legal  ques- 
tions. There  is  no  warrant  to  use  the  writ 
to  coiTect  supposed  errors  of  the  court  in 
determining  the  effect  of  conflicting  tities  as 
in  this  case.    The  application  is  denied. 
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(60  La.  Ann.  4SS) 

STATE  V.  HOHN,     (No.  12,581.) 
(Supreme  Court  of  Louisiana.    March  21, 1898.) 

SupBBMB  CtouRT— Jurisdiction— Validitt 
or  Ordinancb. 
Where  the  legality  or  constitutionality  of 
a  municipal  ordinance  imposing  a  fine  is  not 
attacked,  this  court  cannot,  through  an  appeal, 
inquire   into    the   legality    of   the   proceedings 
taken,  or  the  correctness  of  the  judgment  ren- 
dered. 
(Syllabus  by  the  Ck)urt) 

Appeal  from  recorder's  court  of  New  Op- 
leans;  Edward  Finnegan,  Judge. 

Mrs.  Louisa  Hohn  was  convicted  of  violat- 
ing, a  municipal  ordinance,  and  appeals. 
Dismissed. 

Oliver  B.  Sansnm,  for  appellant.  Charles 
H.  La  Villebeuvre,  Asst  City  Atty.,  and 
Samuel  L.  Gilmore,  City  Atty.,  for  the  State. 

NICHOLLS,  0.  J.  Defendant,  having  beenr 
found  guilty  of  a  violation  of  an  ordinance 
of  the  city  of  New  Orleans,  was  sentenced  to 
pay  a  fine  of  |25,  and,  in  default  of  pay- 
ment of  the  same,  to  be  imprisoned  in  the 
parish  Jail  for  30  days.  She  appealed.  Her 
case  is  thus  presented  by  her  counsel:  "De- 
fendant was  arrested  and  charged  as  stated 
in  the  affidavit  as  follows:  'State  of  Louis- 
iana. First  Recorder's  Court  of  the  City  of 
New  Orleans.  The  State  vs.  Mrs.  Louisa 
Hohn,  681  First  Personally  appeared  be- 
fore me,  E.  Finnegan,  recorder  of  the  First 
recorder's  court  of  the  city  of  New  Orleans, 
and  Justice  of  the  peace,  duly  commissioned 
and  sworn,  Sergeant  M.  P.  Creagh,  Sixth 
precinct,  who,  having  been  duly  sworn,  doth 
depose  and  say  that  on  the  24th  day  of 
July,  1897,  at  about  9  o'clock  a.  m.,  at  631 
First  street,  between  Rousseau  and  St 
Thomas  streets,  in  this  district  and  city, 
one  Mrs.  Louisa  Hohn  did  then  and  there 
violate  ordinance  No.  4929  (article  1081, 
Flynn's  Digest),  relative  to  houses  of  prosti- 
tution or  assignation;  notice  to  remove  by 
mayor,— all  against  the  peace  and  dignity  of 
the  state.  Wherefore  deponent  charges  the 
accused  with  violating  Ordinance  4929,  C. 
S.,  and  prays  that  she  be  arrested  and  dealt 
with  according  to  law.  Sworn  to  and  sub- 
scribed before  me  this  24th  day  of  July, 
1897.  [Signed]  M.  P.  Creagh.  [Signed]  B. 
Finnegan,  Recorder.'  The  defendant  filed 
the  following  plea:  The  defendant,  Louisa 
Hohn,  in  her  own  proper  person  comes  into 
court  here,  and  says  that  the  First  record- 
er's court  has  no  Jurisdiction  to  hear  and  de- 
termine the  matter  complained  of,  because 
she  says  that  no  issuable  facts  are  stated  or 
alleged  in  the  afildavlt  of  M.  P.  Creagh,  and 
that  the  court  here  has  no  power  or  right 
to  try  the  defendant  upon  any  charge  what- 
soever until  facts  suflacient  in  law  to  con- 
stitute a  breach  or  violation  of  law  shall  be 
stated  and  set  forth  upon  the  oath  of  some 


credible  person  charged  with  the  duty  of 
complaining  against  the  defendant;  that  no 
citizen  can  be  arrested  or  put  upon  trial  for 
any  breach  of  any  municipal  ordinance  until 
specific  facts  are  particularly  stated  and  set 
forth,  stating  the  time,  manner,  and  place 
where  the  alleged  breach  was  committed, 
because,  until  specific  facts  shall  be  set 
forth,  and  the  time,  manner,  and  place  cer- 
tainly mentioned,  the  accused  cannot  know 
or  understand  what  witnesses  or  evidence 
shaU  be  necessary  and  proper  to  defend  the 
accusation;  that  the  affidavit  upon  which 
the  recorder's  warrant  was  issued  against 
the  defendant  states  no  matter  or  thing  to 
which  the  defendant  is  bound  by  law  to  an- 
swer or  controvert.  Wherefore  defendant 
prays  that  she  be  discharged  without  balL' 
The  objections  were  overruled,  and  to  the 
ruling  of  the  court  defendant  excepted,  and 
reserved  a  bill  of  exceptions." 

In  this  court,  appellant  complains  of  the 
rulings  of  the  recorder  in  admitting,  and 
also  in  refusing  to  admit,  testimony,  and 
charges  that  the  Judgment  was  not  Justified 
by  the  evidence.  Her  counsel  urges  upon 
us  that  "no  power  has  been  conferred  upon 
the  common  council  of  New  Orleans  to  com- 
pel any  person,  owner,  or  lessee  of  any  house, 
to  move  out  of  or  away  from  such  house; 
but,  if  any  such  power  had  been  framed.  It 
is  unconstitutional  and  void,  because  It  Is  an 
unreasonable  penalty,  and  destructive  of  the 
citizen's  rights  of  property,  without  due  pro- 
cess of  law";  that  "the  Judgment  of  the 
court  is  erroneous  because  defendant  Is  not 
charged  with  keeping  a  house  of  prostitution 
or  assignation,  nor  is  there  any  charge  that 
defendant  occupied  her  house  for  any  pur- 
pose forbidden  by  law";  that  "the  Judgment 
of  the  court  Is  erroneous  because  It  denies 
defendant  one  of  the  rights  guarantied  by 
the  constitution  of  the  United  States  and  by 
the  constitution  of  the  state  of  Louisiana, 
to  wit,  'The  accused  shall  be  Informed  of 
the  nature  and  cause  of  the  accusation'"; 
that  "the  Judgment  is  erroneous  because  It 
deprives  defendant  of  her  property  without 
due  process  of  law;  that  it  is  void  because 
as 'appears  by  the  proceedings  certified  to 
that  defendant  was  not  adjudged  guilty  of 
keeping  a  house  of  prostitution,  but  she  was 
condemned  for  failing  and  neglecting  to 
move  out  of  her  house."  It  will  be  seen 
that  no  issue  was  made  before  the  recorder 
as  to  the  legality  or  constitutionality  of  the 
ordinance  for  the  violation  of  which  defend- 
ant was  condemned  by  the  Judgment  The 
objections  urged  in  the  lower  court  were  as 
to  the  affidavit  on  which  defendant's  arrest 
and  trial  were  based,  the  testimony  sought 
to  be  introduced  and  sought  to  be  rejected 
at  the  trial,  and  the  Jurisdiction  of  the  re- 
corder, based  on  the  character  of  the  affida- 
vit Objections  of  that  character  cannot  be 
reached  and  reviewed  by  this  court  through 
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ui  appeal,  as  we  hare  r^eatedly  said.  The 
extent  of  our  inqtilrlea  in  caseB  of  this  char> 
acter  is  as  to  the  legality  and  the  constitu- 
tionality of  the  ordinances  themselves.  We 
cannot,  through  an  appeal,  inquire  into  the 
legality  of  the  proceedings  taken,  nor  the 
correctness  of  a  Judgment  rendered,  under 
a  Talid  ordinance,  or  one  not  attaclLed  for 
illegality  in  the  trial  court  We  are  forced 
to  dismiss  the  appeal.  The  appeal  is  hereby 
dismissed* 


(GO  La.  Ann.  420) 

STATE  T.  WALKEB.     (No.  12.684.) 
(Supreme  Court  of  Louisiana.    Feb.  21,  18d8.) 

lLkH81JlUaHTBR^PROTOOATIOK--W  ITN  BBS^EZFX^- 
OVATION— RXMARKB  OF  JUDOB. 

1.  A  proTocation  which  would  not  naturally 
cause  mstant  resentment,  but  which  would 
hare  to  be  thought  or  brooded  oyer  after  its 
commission  in  order  to  produce  rage  or  anger, 
is  not,  in  contemplation  of  law,  a  provocation 
sufficient  to  reduce  an  intentional  killing  from 
murder  to  manslaughter. 

2.  The  use  of  the  words  ''ordinary  man**  for 
"reasonable  man,"  in  the  charge  giyen  by  the 
judge,  is  in  no  sense  prejudicial  to  the  accused. 

8.  It  freqneutly  happens  that  a  witness  con- 
tradicts himself  for  want  of  a  proper  apprecia- 
tion of  the  questions  asked  him.  Where  there 
is  a  difference  between  counsel  as  to  what  the 
answers  made  were,  the  court  is  authorized  to 
give  the  witness  an  opportunity  to  set  himself 
right.  State  y.  Wiggins,  12  South.  630,  45 
La.  Ann.  416. 

4.  The  district  attorney  haying  propounded 
to  the  defendant,  then  on  the  stand,  a  certain 
question,  his  counsel  objected  that  it  had  been 
several  times  asked,  and  answered  in  the  nega- 
tive, and  should  not  be  asked  anew.  The  dis- 
trict attorney  contended  that  it  had  been  an< 
swered  in  the  affirmative.  The  court  over* 
ruled  the  objection,  stating,  "It  seemed  that 
this  witness  has  answered  this  question  both 
ways,  and  the  court  will  permit  the  attorney 
to  ask  the  question  again,  so  as  to  finally  deter- 
mine this  matter.*'  Counsel  of  defendant  ob- 
jected to  this  statement,  and  reserved  a  bill, 
on  the  ground  that  "It  was  a  comment  on  the 
evidence."  The  court  stated  to  the  jury  that  it 
was  not  intended  as  a  comment  on  the  evidence, 
but  merely  as  a  reason  for  permitting  the  ques- 
tion to  be  asked,  and  that  they  should  pay  no 
attention  to  the  statement. 

5.  The  object  of  the  question  propounded 
by  the  state  was,  through  an  affirmative  an- 
swer given  by  the  defendant,  to  hold  the  case 
down  to  one  of  murder.  The  effort  was  nnsuc- 
cessful,  the  Jury  having  returned  a  verdict  of 
manslaughter.  Hdd,  that  while  it  is  the  duty 
of  district  judges  to  carefully  abstain  from  any 
expression  of  opinion  or  comment  upon  the 
facts  of  a  criminal  case,  not  only  in  their 
charge  to  the  jury,  but  in  their  rulings  in  the 
presence  of  the  jury  upon  the  admissibility  of 
evidence,  and  to  avoid,  as  far  as  possible,  at  all 
times,  both  in  their  language  ana  in  their  con- 
duct and  actions,  saying  or  doing  anything 
from  which  the  jury  might  draw  any  conclusion 
as  to  their  view  of  the  case  before  them,  the 
statement  of  the  judge  in  this  particular  case 
furnished  no  legal  ground  for  reversal. 

(Byllabus  hy  the  Oonrt) 

Appeal  from  judicial  district  court,  parish 
9t  Bapides;  Edwin  G.  Hunter,  Judge. 


Buflln  Walker  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Julius  F,  Ariail,  Robert  P.  Hunter,  and 
John  N.  Ogden,  for  appellant  Milton  J. 
Cunningham,  Atty.  Gen.,  and  Pbanor  Breaze- 
ale,  Dist  Atty.»  for  the  Stata 

NICHOLLS,  a  J.  The  defendant,  indicted 
for  murder,  was  convicted  of  manslaughter, 
and  sentenced  to  the  penitentiary  for  eight 
years.  He  has  appealed.  He  relies  for  re- 
versal upon  two  bills  of  exception.  The 
first  bill  is  as  follows:  ''The  district  judge 
charged  the  jury  as  follows:  Tt  Is  essen- 
tial that  the  excited  and  angry  condition  of 
the  party  committing  the  act,  entitlhig  him 
to  a  milder  consideration  of  the  Uw,  should 
be  snperinduced  by  some  insult,  provoca- 
tion, or  Injury  which  wonld  instantly  pro- 
duce in  the  minds  of  ordinary  men,  situated 
as  the  prisoner  was,  the  highest  degree  of 
cxasperatlon,'->which  charge,  read  from  the 
written  charge  of  the  judge,  was  objected 
to  because  it  required  of  the  accused  more 
than  the  law  demands,  in  erroneously  re-' 
stricting  him  to  an  instant  of  time,  and 
requiring  that  the  test  should  be  applied 
to  him  as  sn  'ordinary'  man,  and  that  the 
provocation  should,  in  order  to  make  the 
crime  manslaughter,  have  produced  the 
highest  degree  of  exasperation;  and  par- 
ticularly is  the  charge  erroneous  because 
subsequently,  in  the  written  charge,  the 
court,  without  qualification.  Instructed  the 
jury  as  follows:  The  prosecution  must  be 
such  as  would  stir  resentment  of  an  or^ 
dinary  man.'"  In  reference  to  this  bill 
the  court  made  the  following  statement: 
"This  exception  is  directed  at  that  part  of 
the  charge  referring  to  manslaughter.  The 
charge  given  in  this  case  is  taken  directly 
from  the  criminal  law  writers,  and  the  de- 
cisions of  our  courts;  and,  taken  altogether, 
the  only  fault  to  be  found  with  it,  in  my 
opinion,  is  in  its  liberality.  All  the  writers 
lay  down  the  doctrine  that  the  assault  or 
provocation  must  be  such  as  would  stir  the 
resentment  of  an  'ordinary*  man,  in  order 
to  reduce  the  crime  to  manslaughter.  There 
must  be  some  standard  by  which  an  ac- 
cused must  be  judged,  and  to  judge  him 
from  the  standard  of  an  ordinary  man  is 
surely  liberal  enough.  As  to  the  objection 
directed  at  the  word  'instant,'  the  court 
followed  the  law,  and,  besides  this,  fully 
charged  the  jury  hi  reference  to  'ooolhig 
time,'  etc.,  as  will  appear  by  the  charge 
attached  to  the  bill,  and  made  a  part  there- 
of. Whart  Hom.  §§  449,  459;  Desty,  Am. 
Or.  Law,  p.  378,  §  128h;  Id.,  p.  370.- 

Defendant's  counsel  tendered  to  the  Judge 
a  bill  of  exceptions,  in  which  the  following 
recitals  were  made:  That  during  the 
trial,  when  the  defendant  was  on  the  stand, 
under  cross-examination  by  the  district  atp 
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torney,  he  was  asked  the  following  ques- 
tion: 'Did  you  not  anticipate  the  probable 
result  of  calling  the  deceased,  Tallie  Brown, 
a  liar,  at  the  time  you  uttered  the  words?* 
to  which  the  counsel  for  defendant  objected 
upon  the  ground  that  the  same  question  had 
been  propounded  and  answered  by  the  wit- 
ness several  times.  Whereupon  his  honor, 
Edwin  G.  Hunter,  in  the  presence  and  hear- 
ing of  the  jury,  ruled  as  follows:  'The 
district  attorney  can  ask  the  question,  be- 
cause the  wttness  [Ruffin  Walker]  has  an- 
swered the  question  two  or  three  different 
times  in  two  or  three  different  ways.'  Im- 
mediately thereupon  counsel  for  defendant 
reserved  this  his  bill  of  exceptions  to  the 
ruling  of  the  court,  for  the  reason  that  it 
was  an  illegal  comment  upon  the  testimony 
of  the  accused,  which  bill,  behig  handed  to 
the  district  attorney,  and  by  him  found 
correct,  is  given  to  the  judge  presiding,  for 
his  consideration  and  signature,  after  a 
statement  of  the  district  attorney  which  is 
attached  to,  and  made  part  of,  the  bill.  The 
district  judge,  at  the  foot  of  the  tendered 
bill,  stated  that  he  declined  to  sign  the  bill, 
because  the  facts  were  not  correctly  stated; 
that  the  court  had  written  a  statement  of 
the  facts,  and  signed  it,  in  place  of  this; 
that,  after  it  had  prepared  this  statement, 
it  was  submitted  to  the  district  attorney, 
who  stated  that,  after  reading  it,  he  was 
satisfied  of  its  correctness,  and  that  the 
statement  he  had  signed  for  defendant's 
counsel  was  not  correct;  that  he  [the  judge] 
would  not  sign  any  bill  which  did  not  cor- 
rectly state  the  facts." 

The  court's  statement  of  the  facts  re- 
ferred to  in  his  reasons  for  refusing  to  sign 
the  bill  as  presented  was  as  follows: 
"While  the  accused  was  being  cross-exam- 
ined by  the  district  attorney,  he  was  asked, 
*Did  you  not  anticipate  the  probable  result 
of  calling  the  deceased,  Tallie  Brown,  a 
liar,  at  the  time  you  uttered  the  words  7 
Ck>unsel  for  defendant  objected,  and  stated 
that  the  witness  had  answered  the  ques- 
tion several  times,  stating  that  he  did  not. 
The  district  attorney  contended  that  he  had 
answered  him  that  he  did.  It  was  admit- 
ted by  both  counsel  that  to  the  state  the 
witness  had  answered  one  way,  and  to  his 
own  counsel  another  way.  The  district  at- 
torney said  he  wanted  a  final  answer  upon 
this  point.  This  was  what  defendant's 
counsel  objected  to,  and  was  the  cause  of 
his  contention.  The  court  ruled  that  the 
district  attorney  could  ask  the  question, 
and,  in  giving  the  reasons  for  the  ruling, 
said:  It  seems  that  the  witness  has  an- 
swered this  question  both  ways  [meaning 
that  by  admission  of  counsel  on  both  sides 
this  was  a  fact],  and  the  court  will  permit 
the  attorney  to  ask  the  question  again,  so 
as  to  finally  determine  the  matter.*  The 
counsel  for  defendant  objected  to  this  state- 


ment, and  asked  for  an  exception,  on  tlit 
ground  that  It  was  a  comment  on  the  evl^ 
dence.  The  court  then  stated  to  the  jury 
that  it  was  not  Intended  as  a  comment  on 
the  evidence,  but  merely  as  the  reason  for 
permitting  the  question  to  be  asked,  and 
that  they  would  pay  no  attention  to  this 
statement  I  understand  this  rule  to  mean 
that  the  judge  shall  not  state  to  the  jury 
what  has  or  has  not  been  proven.  This 
statement  cannot,  in  my  opinion,  be  con- 
strued into  a  statement  of  what  had  or  had 
not  been  proven,  or  into  any  sort  of  a  com- 
ment on  the  evidence.  In  the  sense  meant  by 
the  law;  and,  even  if  It  had  been,  how  could 
it  have  injured  the  defendant  before  the 
Jury,  when  his  own  counsel  had  admitted 
in  their  presence  that  he  had  answered  the 
question  both  ways?  My  statement  of  It 
could  not  have  made  it  more  impressive 
than  their  own  open  admission.  It  Is  pre- 
sumed that  the  Jury  followed  the  instruc- 
tions of  the  court  that  the  remark  was  not 
a  comment  on  the  evidence,  and  was  not 
Intended  as  such,  and  they  must  not  regard 
It  There  was  certainly  no  injury  to  the 
accused,  since  they  only  found  him  guilty 
of  manslaughter,  while,  if  they  had  thought 
the  accused  contemplated  the  result  of  his 
words  to  deceased,  and  used  them  to  in- 
duce him  to  resent  them,  in  order  to  get  a 
chance  to  kill  deceased,  they  would  have 
found  him  guilty  of  murder.  Notwithstand- 
ing the  statement  of  the  court  to  counsel 
and  to  the  jury,  counsel  Insists  on  his  ex- 
ception, which,  with  the  district  attorney's 
statement,  is  attached  hereto." 

The  district  attorney's  statement  referred 
to  was  as  follows:  "My  recollection  of  the 
question  asked  by  myself  is:  'When  you 
called  Mr.  Brown  a  liar,  did  you  not  antici- 
pate and  expect  him  to  resent  it?*  The  coun- 
sel for  accused  objected  to  this  question  on 
the  ground  that  the  witness  had  already  an- 
swered it  two  or  three  times.  The  court 
overruled  the  objection.  In  ruling  the  ques- 
tion admissible,  the  court,  in  substance,  said, 
as  I  recollect,  that  the  district  attorney  had 
the  right  to  ask  the  witness  the  question, 
as  he  was  evidently  trying  to  get  the  witAess 
to  answer  It  positively,  as  the  witness  had 
answered  it  two  or  three  different  times  In 
two  or  three  different  ways.  When  counsel 
objected  that  it  was  a  comment  on  the  facts, 
or  testimony  of  the  witness,  the  court  denied 
that  it  was  a  comment  on  the  facts,  or  testi- 
mony of  the  witness.  The  court  denied  that 
it  was  a  comment,  and  stated  that  he  was 
merely  giving  his  reasons  for  his  ruling,  and 
that,  as  counsel  for  the  accused  and  the  state 
differed  as  to  the  statement  of  the  witness, 
he  merely  gave  the  above  as  settling  the 
controversy  between  counsel,  and  as  giving 
his  reasons  for  the  ruling.  The  court  ex- 
pressly denied  that  he  was  commenting  on 
the  facts,  and,  I  think,  so  expressly  stated 
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to  the  Jnry.   If  not  directly  to  them,   cer- 
tainly they  heard  his  disclaimer." 

In  the  brief  filed  on  behalf  of  appellant, 
counsel,  referring  to  the  Judge's  charge,  say: 
"To  that  part  requiring  *the  highest  degree 
of  exasperation,*  without  qualification,  we  do 
strenuously  object.  The  charge  is  too  re- 
strictive, in  that  it  failed  to  warn  the  Jury 
that  this  state  of  mind  must  be  rendered  in- 
capable of  cool  reflection.  9  Am.  &  Eng. 
Enc.  Law,  p.  579.  Following  this  portion  of 
the  charge,  and  not  connected  therewith,  the 
court  Incorrectly  lays  down  this  proposition: 
'The  law  requires  two  things  to  reduce  the 
crime  from  niurder  to  manslaughter:  First, 
there  should  be  a  provocation;  and,  second, 
the  blow  be  clearly  traced  to  the  passion 
arising  therefrom.  The  provocation  must  be 
such  as  would  stir  resentment  of  an  ordinary 
man.* "  In  Desty,  Am.  Or.  Law  (section  128d, 
"Killing  in  Heat  of  Passion"),  the  author, 
referring  to  the  condition  of  mind  under  the 
influence  of  which  an  accused,  who  has  com- 
mitted a  homicide,  must  be  in  order  to  reduce 
the  crime  from  murder  to  manslaughter,  de- 
clares (citing  Preston  v.  State,  25  Miss.  383), 
"The  excited  and  angry  condition  must  have 
been  caused  by  some  Insult  or  injury  which 
would  naturally  and  instantly  produce  a  high 
degree  of  exasperation."  The  passage  quot- 
ed by  appellant  from  the  American  &  English 
Encyclopedia  of  Law,  under  the  subheading 
of  "Provocation  Causing  Passion—What  Pro- 
vocation Sufficient,"— states  the  law  to  be 
that  "the  provocation  sufficient  to  reduce  an 
Intentional  killing  from  murder  to  that  of 
manslaughter  must  arise  at  the  time  of  the 
commission  of  the  offense,  or  before  the  pas- 
sion of  the  slayer  had  time  to  cool.  The 
provocation  by  deceased  must  be  the  direct 
and  controlling  cause  of  the  passion,  and  it 
must  be  such  as  naturally  and  Instantly  to 
produce  In  the  minds  of  persons  ordinarily 
constituted  the  highest  degree  of  exaspera- 
tion, rage,  sudden  resentment,  or  terror,  ren- 
dering the  mind  Incapable  of  cool  reflection.*' 
The  district  court,  in  its  charge,  substantially 
adopted  this  presentation  ot  tne  law,  which 
counsel  refers  to  as  correct  If  It  has  de- 
parted from  it,  the  departure  cannot  be  said 
to  have  been  to  the  prejudice  of  the  accused. 
In  making  use  of  the  word  "instantly"  the 
court  was  evidently  dealing  with  the  char- 
acter of  the  provocation  given.  A  provoca- 
tion which  would  not  naturally  cause  instant 
resentment,  but  which  would  have  to  be 
thought  or  brooded  over  after  its  commission, 
in  order  to  produce  rage  or  anger,  was  de- 
clared by  it  not  to  be  a  provocation  such  as 
the  law  contemplated  as  one  sufficient  to  re- 
duce an  intentional  killing  from  murder  to 
manslaughter.  We  see  no  error  in  that  state- 
ment. Desty,  Am.  Cr.  Law,  §  128g,  referring 
to  *Trovocatlon,"  quotes  Rex  v.  Thomas,  7 
Car.  &,  P.  817,  Judge  v.  State,  58  Ala.  413, 
and  Fields  v.  State,  52  Ala.  348,  in  support 
of  the  following  propositions,  which  he 
adopts:    '*That  the  law  requires  two  things: 


First,  there  should  be  provocation;  and,  sec- 
ond, the  blow  must  be  clearly  traced  to  the 
passion  arising  therefrom,— and  that  the  prov- 
ocation must  be  such  as  would  stir  the  re- 
sentment of  a  reasonable  man.**  These  two 
propositions  were  given  by  the  district  court 
to  the  Jury,  the  only  deviation  therefrom  be- 
ing in  the  substitution  of  the  words  an  "ordi- 
nary man"  for  the  words  a  "reasonable  man." 
Here,  again,  we  think  that  the  departure 
was  not  prejudicial  to  the  accused.  If  there 
be  any  substantial  difference  between  a  "rea- 
sonable man"  and  an  "ordinary  man,"  or  a 
man  of  ordinary  reason,  influenced  and  gov- 
erned in  his  conduct  by  such  passions  and 
resentments  as  are  found  in  the  "average** 
man,  we  think  the  standard  adopted  more 
liberal  than  the  one  contended  for.  The 
term  used  conveys  to  the  everyday  Juror  a 
much  clearer  and  better  idea  of  the  standard 
of  man  called  for  by  the  law  than  the  one 
which  it  is  desired  to  replace  it  by. 

We  do  not  attach  the  same  significance  and 
importance  to  the  remark  made  by  the  dis- 
trict Judge  during  the  progress  of  the  trial, 
and  which  Is  referred  to  in  the  second  bill 
of  exceptions,  kB  counsel  of  defendant  do. 
We  do  not  understand  the  district  Judge 
to  have  made  any  statement  in  court  that 
defendant's  counsel  had  made  an  admission 
relative  to  his  client  The  declaration  made 
by  the  Judge,  that  '*it  was  admitted  by  both 
counsel  that  the  witness  had  answered  the 
state  one  way,  and  his  own  counsel  another," 
is  a  statement  made  by  him  not  in  court,  but 
in  the  bill  of  exceptions  which  was  reserved 
in  order  to  explain  the  reason  and  grounds 
upon  which  he  had  acted.  That  particular 
statement  never  went  to  the  Jury.  We  un- 
derstand the  Judge  as  intending  to  inform 
this  court  that  precisely  what  the  answer  of 
the  witness  to  a  particular  question  of  the 
district  attorney  had  been,  and  what  that  to 
the  same  question  propounded  to  him  by  his 
own  counsel  had  been,  was  a  matter  of  con- 
tention between  counsel;  that  the  district  at- 
torney insisted  upon  having  the  question  ask- 
ed and  answered  another  time,  to  the  end  of 
settling  the  contention;  that  counsel  of  ac- 
cused objected  to  this  being  allowed;  that 
the  question  was  i)ermitted,  over  the  objec- 
tion, to  be  asked  and  answered.  After  mak- 
ing this  statement  of  fact,  the  Judge  declares 
that,  in  ruling  upon  the  i)oint  submitted  to 
him,  he  said:  "It  seems  this  witness  has  an- 
swered this  question  both  ways.  The  court 
win  permit  the  attorney  to  ask  the  question 
again,  to  finally  determine  this  matter.**  No 
exception  was  taken  to  the  fact  itself  that 
the  question  was  permitted  to  be  again  asked, 
and  we  are  not  informed  what  the  answer 
to  the  same  was.  The  exception,  as  made, 
was  to  the  words  made  use  of  by  the  court 
in  announcing  its  ruling.  The  Judge,  tn  the 
biU  of  exceptions,  asserts  as  a  fact  (and 
that  assertion  Is  not  denied)  that  the  witness 
had  answered  the  question  in  different  ways. 
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any  contention  between  counsel  as  to  what 
the  answers  were»  that  the  witness  should  be 
given  an  opportunity  to  set  himself  right. 
State  V.  Wiggins,  45  La.  Ann.  416,  12  South. 
630.  We  presume  he  did  so,  for  no  complaint 
of  prejudice  through  his  answer  is  contended 
for.  We  fully  concur  In  the  opinion  expressed 
by  our  predecessors  in  State  v.  Alphonse,  34 
La.  Ann.  9,  that  It  Is  the  duty  of  the  district 
Judge  to  carefully  abstain  from  any  expres- 
sion of  opinion  or  comment  upon  the  facts 
of  the  case  In  a  criminal  prosecution,  not 
only  in  his  final  charge  to  the  Jury,  but  also 
in  his  rulings  upon  the  admissibility  of  eYl« 
dence  In  the  presence  of  the  Jury.  Not  only 
this;  we  thinly  he  should  avoid,  as  far  as  pos- 
sible, at  all  times,  both  in  his  language  aud 
in  his  actions  or  conduct,  doing  anything 
from  which  the  Jury  might  draw  any  con- 
clusions as  to  his  views  in  regard  to  the  case 
before  them.  We  do  not  think,  however,  in 
the  case  at  bar,  that  the  Judge's  language 
created  in  the  minds  of  the  Jury  the  unfavor- 
able impressions  touching  the  accused  which 
counsel  maintain  they  did.  It  frequently  hap- 
pens that  a  witness  contradicts  himself  for 
want  of  a  correct  appreciation  of  the  ques- 
tions aslced  him;  and  where,  as  a  fact,  the 
testimony  of  a  witness  has  been  contra^ 
dlctory,  we  do  not  think  the  mere  statement 
of  that  fact  being  assigned  by  the  court  as 
a  reason  for  its  permitting  the  witness  to  be 
asked  to  make  a  further  statement,  with- 
out any  opinion  expressed  adversely  to  the 
witness,  would  bring  about  the  serious  con- 
sequences attributed  to  It.  The  verdict  ren- 
dered in  the  case  would  go  to  show  otherwise. 
We  see  enough,  through  the  record,  to  know 
that  defendant  called  the  deceased  a  liar,  and 
that  the  latter  then  struck  him,  whereupon 
appellant  killed  him.  We  do  not  thhik  it  can 
be  successfully  claimed  that,  under  such  a 
condition  of  things,  appellant  was  Justified  in 
so  doing,  and  should  have  been  acquitted. 
The  object  of  the  question  propounded  by 
the  state  was  to  hold  the  case  down  to  one 
of  murder.  This  effort  was  unsuccessful. 
We  find  no  ground  for  reversal.  For  the 
reasons  assigned,  it  is  hereby  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
firmed* 


(117   Ala.   308) 

CAPITAL  CITY  WATER  CO.  v.  BOARD  OP 

REVENUE  OF  MONTGOMERY 

COUNTY. 

(Supreme  Court  of  Alabama.    May  1,  1897.) i 

Taxation— Propbrtt— Constitutional  Law— Li- 

0BN8B  Tax  for  Occupations- What 

Constitutes. 

1.  Since  the  constitution  contains  no  restrio* 
tlon  on  the  power  of  the  legislature  to  leyy  tax- 
es except  as  to  '^property"  as  such,  it  has  plena- 
ry power  as  to  otlier  snbiects  of  taxation. 

2.  Code  1886,  §  454,  subd.  5,  levying  a  tax  of 
1  per  cent,  on  the  gross  receipts  of  specified  en- 
terprises, including  waterworks,  after  deduct- 
ing the  expenses  of  carrying  on  such  business, 
is  a  provision  for  an  occupation  tax,  the  clause, 

I  Received  for  publication  August  1»  1888. 


"after  deducting  the  expenses  of  carrying  on 
such  business,"  indicating  the  method  of  deter-  ' 
mining  the  extent  to  which  the  occupation  has 
been  enjoyed  and  for  wliich  it  should  be  taxed. 
McClellan  and  Head,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Montgomery 
county;  John  G.  Winter,  Special  Judge. 

Certiorari  by  the  Capital  City  Water  Com- 
pany against  board  of  revenue  of  Montgom- 
ery county  to  review  an  assessment  E^om 
a  Judgment  for  defendant,  plaintiff  appeals. 
AflSrmed. 

The  tax  assessor  of  Montgomery  county 
made  an  assessment  against  the  appellant, 
the  Capital  City  Water  Company,  on  ac- 
count of  Its  gross  Income  during  the  year  of 
1890,  which  said  income  amounted  to  the 
sum  of  $22,295.22,  at  which  amount  the  as- 
sessment was  fixed.  The  Capital  City  Water 
Company  then  filed  its  petition  addressed 
to  the  board  of  revenue  of  Montgomery  coun- 
ty, and  prayed  that  said  board  of  revenue 
vacate  and  set  aside  said  assessment,  on 
the  ground  that  such  assessment  was  Illegal 
and  void.  The  basis  of  this  contention  was 
that  subdivision  5,  §  454,  Code  1886,  under 
which  said  tax  was  levied,  was  Invalid  and 
void.  The  board  of  revenue,  after  hearing 
the  petition,  refused  to  set  aside  the  assess- 
ment; and  thereupon  the  CapitabCity  Water 
Company  carried  said  cause  to  the  circuit 
court  of  Montgomery  county  by  a  writ  of 
certiorari.  It  is  deemed  unnecessary  to  set 
out  the  record  and  proceedings  In  extenso. 
The  opinion  states  the  facts  sufficiently  for  a 
full  understanding  of  the  decision  on  this 
appeal. 

In  the  circuit  court  the  cause  was  heard 
by  the  court  without  the  intervention  of  a 
jury;  and  the  circuit  court  affirmed  the  de- 
cision of  the  board  of  revenue,  and  refused 
to  set  aside  and  vacate  the  assessment  as 
made  by  the  tax  assessor.  From  this  Judg- 
ment of  the  circuit  court,  the  Capital  City 
Water  Company  prosecutes  the  present  ap- 
peal! and  assigns  the  rendition  thereof  as 
error. 

Thos.  Q.  &  Cbas.  P.  Jones,  for  appellant. 
John  G.  Plnley,  for  appellee. 

HARALSON,  J.  It  is  Stated  in  the  abstract 
filed  in  this  case,  sustained  by  >  the  petition 
of  the  board  of  revenue  as  set  out  therein, 
that  the  sole  question  in  the  case  Is.  "whether 
the  assessment  on  the  gross  income  of  the 
said  Capital  City  Water  Company  was  legal, 
and  whether  or  not  subdivision  5  of  section 
454  of  the  Code  of  1886,  under  which  said 
tax  was  levied,  is  valid.*'  The  supposed  il- 
legality of  the  assessment  as  made  Is  based 
on  the  alleged  unconstitutionality  of  the 
statute  under  which  it  was  levied.  The  lan- 
guage of  the  petition  of  appellant  to  said 
board  is:  ''Respondent  avers,  that  it  has  been 
advised,  and  believes,  and  upon  such  In- 
formation and  belief,  states  that  said  as- 
sessment Is  illegal;  the  statute  under  which 
Digitized  by  VjOiJ  V  IKZ 


Ala.) 


CAPITAL  CITY  WATER  CO.  v*  BOARD  OF  REVENUE. 


971 


it  is  levied  being  In  ylolation  of  the  consti- 
tution of  Alabama.*' 

After  the  case  was  carried  by  certiorari 
to  the  circuit  court,  as  is  stated  in  the  ab- 
stract, *it  was  there  shown,  that  during  the 
year  1890,  said  Capital  City  Water  Conapany 
received  the  sum  of  $22,295.22  as  its  gross 
income  from  the  operation  of  its  works  dur- 
ing the  year  1890." 

The  board  of  revenue,  whose  decision  was 
sought  to  be  reviewed  on  certiorari  in  the 
circuit  court,  had  assessed  the  appellant 
company  on  said  sum  as  its  gross  receipts 
for  the  year  1890,  and  the  circuit  court,  whose 
decision  is  here  sought  to  be  reviewed,  af- 
firmed the  decision  of  the  board. 

It  is  a  well-accepted  principle  of  law, 
that  the  state  constitutions  are  not  in  their 
nature  enabling  acts,  to  which  class  the  con- 
stitution of  the  United  States  belongs,  but 
are  limitations  on  legislative  power,  and  that 
the  legislature  may  pass  any  law  not  in 
conflict  with  the  state  or  federal  constitu- 
tion, the  rule  being,  that  "the  federal  gov- 
ernment can  do  nothing  but  what  is  au- 
thorized expressly  or  by  clear  Implication, 
while  that  of  the  state  can  do  whatever  is 
not  prohibited."  Dorman  v.  State,  34  Ala, 
230;  Davis  v.  State,  68  Ala.  62;  Moog  v. 
Randolph,  77  Ala.  606;  CJooley,  Const.  Lim. 
88,  89;   8  Am.  &  Eng.  Enc.  Law,  689. 

The  provision  appearing  in  the  earlier  con- 
stitutions of  this  state  on  the  subject  of  tax- 
ation was  simply:  "All  lands  liable  to  tax- 
ation in  this  state  shall  be  taxed  in  proportion 
to  their  value."  The  taxing  power  was  not 
defined,  qualified  or  restrained  by  any  other 
provision  than  by  this  simple  declaration. 
On  personal  proi)erty,  either  specific  or  ad 
valorem  taxes  could  be  imposed,  and  on 
other  subjects  of  taxation  they  could  be 
laid,  as  the  legislature  deemed  best.  This 
unrestrained  power  of  the  state,  except  as  to 
land,  to  levy  taxes,  found  Justification  as 
was  held.  In  the  principle,  that  taxes  being 
regarded  as  the  contributions  of  the  people 
for  the  support  of  the  state,  ought  to  be 
assessed  on  the  subjects  of  taxation  as  the 
people  by  their  representatives  designate,  and 
that  the  legislature  may  be  trusted  to  do 
no  more  in  this  regard  than  an  economical 
and  just  administration  of  the  state  govern- 
ment would  reqplre.  Insurance  Co.  v.  Lott, 
54  Ala.  506.  For  the  purpose  of  restrain- 
ing an  abuse  of  this  very  general  power  to 
tax,  the  constitution  of  1868  substituted  for 
the  one  theretofore  prevailing,  another  re- 
straining provision,  that  "all  taxes  levied 
on  property  in  this  state  shall  be  assessed 
in  exact  proportion  to  the  value  of  such  prop- 
erty." Const.  1868,  art  9,  §  1;  Mayor,  etc., 
of  Mobile  V.  Stonewall  Ins.  Co.,  53  Ala.  676. 
To  place  still  further  restraints  upon  the 
taxing  power,  as  experience  had  suggested 
to  be  wise,  the  framers  of  the  constitution 
of  1875,  retaining  the  same  provision  above 
quoted  in  the  constitution  of  .1868,  added  the 
other  provisions  therein  appearing  on  the  sub- 


ject (article  11,  $f  4-6)  that  "the  general  as- 
sembly shall  not  have  the  power  to  levy, 
in  any  one  year,  a  greater  rate  of  taxation 
than  three-fourths  of  one  per  centum  on 
the  value  of  the  taxable  property  within 
the  state";  that  "no  county  in  this  state 
shaU  be  authorized  to  levy  a  larger  rate  of 
taxation,  in  any  one  year,  on  the  value  of 
the  taxable  property  therein,  than  one-half 
of  one  per  cent.,"  etc.;  and  that  "the  prop- 
erty of  private  corporations,  associations  and 
individuals  of  this  state,  shall  be  forever 
taxed  at  the  same  rate,"  etc.  [n  the  Code 
of  1886  (section  453)  the  legislature,  in  13 
subdivisions,  attempted  to  specify  with  great 
particularity  certain  subjects  and  rates  of 
taxation  thereon.  In  those  subdivisions  is 
specified  all  the  property,  real  and  personal, 
that,  as  it  occurred  to  the  lawmakers,  was 
necessary  to  be  Itemized;  and  to  cover  any 
property  not  mentioned,  the  thirteenth  subdi- 
vision provided  for  a  levy  of  taxes  on  "all  oth- 
er property,  real  and  personal,  not  otherwise 
specified  herein."  It  is  noticeable,  that  in 
the  schedule  of  taxable  property  included  in 
this  section,  there  is  embraced  no  provision 
for  taxing  the  gross  receipts  or  business  oc- 
cupation of  companies  of  the  class  of  the 
appellant  company,  unless  they  had  mon^ 
hoarded,  whether  in  the  custody  of  the  own- 
er, or  on  deposit  in  bank  or  elsewhere,  not 
Including  money  on  deposit  by  persons  en- 
gaged in  any  regular  business  for  use  in 
such  business.  Subdivision  6.  It  is  not 
pretended,  the  appellant  company  had  been 
assessed  on  any  such  moneys.  For  the  sake 
of  perfecting  our  taxing  system,  new  revenue 
laws  containing  much  of  former  systems 
which  experience  had  shown  to  be  wise  to 
retain,  have  been  from  time  to  time  enacted. 
In  these,  for  like  reasons,  other  provisions 
have  been  discarded,  and  still  other  new 
ones  added.  Under  the  assessment  law  as 
found  in  the  Code  of  1876,  a  provision  is 
found  in  section  362,  subd.  6,  that  "all  sal- 
aries, gains,  incomes  and  profits  for  the  pre- 
ceding year,  shall  be  subject  to  taxation." 
In  18M,  this  subdivision  was  amended,  so  as 
to  read,  "All  salaries,  gains,  incomes  and 
profits  for  the  preceding  year,  in  excess  of 
the  actual  expenses  incident  to  the  office, 
business  or  pursuit  out  of  which  such  salary, 
gains,  incomes  and  profits  are  derived,  and 
the  expenses  of  living  during  the  year,  to 
the  extent  of  eight  hundred  dollars"  (Laws 
1880-81,  p.  4),  and  these  were  required  to 
be  listed  for  taxation.  In  the  Code  of  1886, 
this  provision  of  former  statutes  for  the  im- 
position of  a  tax  on  salaries,  gains,  incomes 
and  profits  is  omitted,— a  fact  important  to 
be  observed  in  reconciling  decisions  of  this 
court,  correct  in  themselves,  in  construction 
of  the  different  tax  laws  of  the  state,  which, 
otherwise,  might  appear  to  be  in  conflict 

In  this  last  Code,  after  specifying  in  the 
18  subdivisions  of  section  453,  the  different 
properties  upon  which  a  tax  of  60  cents  on 
each  $100  of  its  value  should  be  annuMlv 
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levied,  follows  section  454,  designating  "other 
subjects  of  taxation  and  rates  thereon,** 
which  section,  in  7  subdivisions,  specifies 
these  different  subjects  of  taxation,  in  neither 
of  which  was  included  any  of  the  subjects 
of  the  preceding  section,  453.  These  subdi- 
visions include  the  gross  amount  of  sales  of 
merchandise,  premiums,  commissions,  re- 
ceipts and  incomes  of  different  persons,  firms, 
associations  and  corporations,  including  wa- 
terworks; telegraph,  telephone,  express,  sleep- 
ing car  companies,  running  their  cars  in  this 
state,  etc. 

From  the  revenue  law  itself,  it  Is  thus  made 
plain,  that  there  is  a  marked  distinction  kept 
up  between  property  taxed  as  such,  and 
other  subjects  of  taxation.  Said  section  453 
relates  to  property  as  such,— property  which 
Is  tangible  and  visible,  capable  of  being  reach- 
ed and  condemned.  Section  454  has  reference 
to  subjects  of  taxation  other  than  property, 
—to  subjects,  rather,  of  occupations,  priv- 
ileges and  business,  which  in  the  nature  of 
things  are  incapable  of  determinative  value. 
The  general  term,  "subjecits  of  taxation,"  em 
braces  all  property  as  such,  and  aU  other 
Items  on  which  a  tax  rate  may  be  laid.  The 
term  "property,"  as  employed  in  section  453, 
Is  a  more  limited  one,  and  is  but  a  species  of 
the  genus,  subjects  of  taxation,  as  employed 
in  section  454. 

The  decisions  of  this  court  also  recognize 
the  legislative  classification  of  these  subjects 
of  taxation.  As  was  said,  for  instance,  in 
Lott  V.  Ross,  38  Ala.  156,  159,  construing  the 
section  of  the  then  Code,  touching  an  assess- 
ment on  the  gross  amount  of  sales  of  mer- 
chandise during  the  tax  year,  "Nor  are  we  able 
to  decide  that  the  words  'taxable  property* 
are  here  used  in  the  sense  of  'taxables,'  or 
'taxable  subjects,'  and  not  according  to  their 
ordinary  signification  of  things  taxed  which 
are  the  subject  of  ovniershlp.  Undoubtedly 
the  word  'property'  is  sometimes  employed 
In  revenue  laws  in  this  larger  sense  of  'sub- 
jects,' and  so  embraces  everything  liable  to 
taxation.  Such  will  be  the  construction  of 
the  word  wherever  the  context  requires  it, 
or  wherever,  if  not  so  understood,  the  plain 
object  of  the  law  would  be  defeated."  Car- 
ter V.  Mercer,  9  Ala,  556;  Western  Union 
Tel.  Co.  V.  State  Board  of  Assessment,  80 
Ala.  278. 

It  is  manifest,  as  has  been  shown,  that  the 
sections  of  the  Code  referred  to,  carefully 
maintain  this  distinction  between  property 
and  other  subjects  of  taxation.  The  same 
thing  appears  also  in  the  constitution,  since 
the  limitations  referred  to,  on  the  legislature 
to  impose  taxes,  are  with  reference  to  prop- 
erty, and  no  provision  is  made  whatever  with 
reference  to  the  taxation  of  other  subjects 
of  taxation.  In  the  absence  of  such  restric- 
tions as  to  subjects  of  taxation,  other  than 
property  as  such,  it  would  appear  plain  that 
as  to  these,  the  lawmaking  power,  respon- 
sible alone  to  the  people,  is  left  to  the  exer- 
cise of  a  full  and  free  discretion,— a  power 


never  to  be  taken  as  surrendered  by  intend- 
ment or  implication.  Battle  v.  Corporation  of 
Mobile,  9  Ala.  236,  44  Am.  Dec.  438;  Ex  parte 
City  Council  of  Montgomery,  64  Ala.  463; 
Insurance  Co,  v.  Lott,  54  Ala.  499;  Mayor, 
etc.,  of  Mobile  v.  Stonewall  Ins.  Co.,  53  Ala. 
576.  Except  for  section  454  of  the  Code, 
specifying  subjects  of  taxation,  other  than 
the  ones  specified  In  section  453,  it  is  plain 
that  all  the  different  occupations  and  enter- 
prises mentioned  therein,  as  carried  on  in  this 
state,  which  ought,  in  all  reason  and  Justice, 
to  contribute  their  Just  share  of  the  expenses 
of  the  state  government  under  which  they 
live  and  prosper,  would  escape  any  of  the 
burdens  of  taxation  for  carrying  on  their 
several  businesses.  This  was  never  the  de- 
sign of  the  lawmaking  power. 

The  point  as  to  the  constitutionality  of  the 
statute  under  which  a  tax  on  gross  Income 
was  imposed,  was  raised  in  the  case  of  West- 
ern Union  TeL  Co.  v.  State  Board  of  Assess- 
ment, supra,  and  after  careful  consideration 
its  constitutionality  was  sustained;  a  deci- 
sion that  found  complete  support  in  the  pre- 
vious decision  of  Lott  v.  Ross,  supra,  and  we 
are  asked  to  overrule  that  case.  The  sugges- 
tion for  overruling  it,  as  may  be  supposed, 
and  any  expectation  that  it  might  be  done, 
no  doubt  grew  out  of  the  recent  decisions  of 
the  federal  court  known  as  the  "Income  Tax 
Cases"  (15  Sup.  Ct.  673).  It  is  sufllclent  to 
say,  however,  without  approving  or  disap- 
proving the  majority  opinions  in  those  cases, 
that  they  have  little  or  nothing  to  do  with 
the  correctness  of  the  decision  in  80  Ala. 
They  had  no  reference  to  an  Income  tax  to 
be  levied  and  paid  by  the  people  of  the 
states,  under  an  act  of  congress  for  that  pur- 
pose; and,  if  the  power  of  congress  to  im- 
pose such  a  tax  be  denied,  as  was  there  done, 
it  does  not  follow  that  the  states  might  not 
impose  such  a  tax,  as  is  very  often  done  by 
them. 

This  point,  however,  is  urged  upon  the  fur- 
ther contention,  that  the  tax  imposed  in  this 
case  is  an  income  tax,  susceptible  of  definite 
ascertainment  as  to  its  amount,  and  therefore 
it  is  property.  The  provision  is  for  a  tax  of 
1  per  cent.,  "on  the  gross  receipts  during 
each  tax  year  of  aU  cotton  pickeries"  and 
other  specified  businesses,  including  water- 
works, "after  deducting  the  expenses  of 
carrying  on  such  business."  The  intention  of 
this  last  clause  was  in  the  interest  of  these 
different  enterprises,  that  they  might  not  be 
too  heavily  burdened  in  the  imposition  of  a 
tax  on  gross  receipts,  and  that  each  might 
be  taxed  on  the  same  equitable  basis.  The 
gross  incomes  of  some  companies  are  large, 
earned  by  the  outlay  of  very  great  sums, 
while  with  others,  such  Incomes,  whether 
large  or  small,  are  made  by  the  expenditure 
of  comparatively  small  sums.  And  so,  in  sev- 
eral of  the  different  businesses,  as  classi- 
fied in  the  different  subdivisions  of  section 
454  of  the  Code,  we  find  that  the  legislature, 
while  imposing  a  tax  in  every  Instance  on 
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the  gross  receipts,  accompanies  the  provision 
with  another*  that  the  expense  of  carrying  on 
the  business  may  be  deducted.  Without  tliis, 
the  levy  would  be  made  upon  the  gross  re- 
ceipts without  any  deduction  whatever.  No 
tax  had  been  or  was  proposed  to  be  levied  on 
net  Incomes,  but  a  levy  was  first  authorized 
by  said  section  453  on  property  as  such. 
What  followed,  as  to  other  subjects  of  taxa- 
tion, was  designed  to  be  and  was,  really, 
a  tax  on  the  business  or  occupation  of-  the 
taxpayer.  As  was  well  said  in  Lott  v.  Ross, 
supra,  in  respect  to  the  imposition  of  a  tax 
on  gross  receipts,  it  is  not  *'a  property  or 
income  tax,  but  an  occupation  or  privilege 
Jtax,  the  amount  being  regulated  by  the  extent 
to  which  the  privilege  has  been  enjoyed." 
The  legislature  having  the  constitutional  right 
to  tax  gross  receipts  or  occupations  and  priv- 
ileges, the  mode  in  which  it  should  be  ex- 
ercised, within  constitutional  limitations,  was 
a  jnatter  wholly  with  them,  not  to  be  ques- 
tioned by  the  courts.  State  v.  Stephens,  4 
Tex.  137,  140;  Glasgow  v.  Rowse,  43  Mo. 
479;  Nathan  v.  Louisiana,  8  How.  73,  83; 
and  authorities  supra.  Subdivision  5  of  said 
section  454  must  be  construed,  therefore,  as 
a  provision  for  an  occupation  or  privilege 
tax,  and  not  as  a  tax  proper  on  property; 
and  the  clause  in  said  subdivision,— "after 
deducting  the  expenses  of  carrying  on  such 
business,*'— as  indicating  no  more  than  the 
method  adopted  by  the  legislature  in  ascer- 
taining the  extent  to  which  the  occupation  or 
business  has  been  enjoyed  and  for  which  it 
ought  to  be  taxed. 

The  judgment  of  the  circuit  court  Is  af- 
firmed.    Affirmed. 

McOLELLAN    and  HKAD,  JJ.,  dissenting. 


(U7  Ala.   395) 
SOUTH  &  N.  A  R.  CO.  v.  HIGHLAND 
AVE.  &  B.  R.  00. 
(Supreme  Court  of  Alabama.    June  28,  1808.) 

Dbkd  —  Provision  for  Third  Party  —  Ekforob- 
MENT— Pleading— Motion  to  Dismiss. 

1.  On  a  motion  to  dismiss  a  bill  for  want  of 
equity,  defects  of  pleading  which  on  demur- 
rer would  be  regarded  as  waived,  if  not  espe- 
cially assigned,  will  not  be  considered. 

2.  A  provision  in  a  deed  by  a  land  company 
of  a  right  of  way,  that  "any  other  railroad  run- 
ning into  or  through  the  city  of  B.  shall  have 
the  right  to  run  a  parallel  track  on  and  along 
the  same  right  of  way,"  may  be  enforced  at 
the  suit  of  such  a  railroad,  though  not  in  ex- 
istence at  the  time  the  deed  was  made. 

3.  A  bill  to  enforce  a  provision  in  a  deed  of  a 
right  of  way,  that  "any  other  railroad  running 
into  or  through  the  city  of  B.  shall  have  the 
right  to  run  a  parallel  track  on  and  along  the 
same  right  of  way,"  need  not  locate  the  place 
on  the  right  of  way  where  complainant  seeks 
to  lay  its  tracks. 

4.  Mere  lapse  of  time,  and  increase  of  busi- 
ness of  the  railroad  to  which  a  land  company 
gives  a  right  of  way,  will  not  prevent  enforce- 
ment of  the  provision  in  the  deed  that  "any 
other  railroad  running  into  or  through  the  city 
of  B.  shall  have  the  right  to  run  a  parallel 
track  on  and  along  the  same  right  of  way." 


5.  A  provision  in  a  deed  of  a  land  company, 
giving  a  right  of  way  to  a  railroad,  that  "any 
other  railroad  running  into  or  through  the  city 
of  B.  shall  have  the  right  to  run  a  parallel 
track  on  and  along  the  same  right  of  way,"  per- 
mits such  use  by  another  company  without 
compensation. 

6.  A  deed  of  a  land  company,  giving  a  strip 
100  feet  wide  to  a  railroad  for  a  right  of  way, 
subject  to  the  proviso  that  "any  other  rail- 
road running  into  or  through  the  city  of  B. 
shall  have  the  right  to  run  a  parallel  track  on  . 
and  along  the  same  right  of  way,"  contem- 
plates that  the  grantee  may  acquire  the  right 
to  the  exclusive  use  of  all  the  right  of  way,  in 
case  of  sufficient  growth  in  its  business;  so 
that,  as  against  a  special  demurrer,  the  bill  of 
another  railroad,  to  have  its  right  to  construct 
thereon  declared,  should  show  that  there  is 
space  there  on  which  to  build  its  track. 

7.  A  deed  of  a  land  company,  giving  a  rail- 
road a  right  of  way,  subject  to  the  proviso  that 
"any  other  railroad  running  into  or  through 
the  city  of  B.  shall  have  the  right  to  run  a  par- 
allel track  on  and  along  the  right  of  way,**^  al- 
lows of  such  use  only  b^  a  railroad  which  con- 
nects the  city  with  a  distant  place,  as  did  the 
grantee  when  the  deed  was  made;  so  that,  as 
against  a  special  demurrer,  the  bill  of  another 
railroad  company,  to  have  its  right  to  construct 
thereon  declared,  should. show  that  its  railroad, 
for  which  it  desires  to  use  the  right  of  way,  is 
such  a  railroad,  which  it  does  not  do  by  show- 
ing a  charter  authorizing  it  to  construct,  not 
such  a  railroad,  but  a  street  railroad  and  a 
belt  railroad. 

Appeal  from  chancery  court,  Jefferson 
county;   Thomas  Cobbs,  Chancellor. 

BUI  by  the  Highltod  Avenue  &  Belt  Rail- 
road Company  against  the  South  &  North 
Alabama  Railroad  Company.  Decree  for 
complainant   Defendant  appeals.   Reversed. 

Thomas  Q.  Jones,  for  appellant  Alex.  T. 
London,  for  appellee. 

BRICKELL,  C.  J.  This  was  a  bUl  filed  by 
the  Highland  Avenue  &  Belt  Railroad  Com- 
pany against  the  South  &  North  Alabama 
Railroad  Company,  and  is  in  the  nature  of  a 
biU  for  the  specific  performance  of  a  cove- 
nant contained  in  a  deed  executed  in  the 
year  1872,  by  which  the  Elyton  Land  Com- 
pany, the  founder  of  the  present  city  of 
Birmingham,  conveyed  to  the  South  &  North 
Alabama  Railroad  Company  a  strip  of  land 
100  feet  in  width  for  the  right  of  way  of  its 
railroad  through  the  city,  in  consideration 
of  one  doUar,  and  the  building  of  the  rail- 
road through  the  lands  of  the  grantor.  The 
habendum  clause  of  the  deed  reads:  "To 
have  and  to  hold  the  same  to  themselves, 
and  for  their  own  proper  use,  for  the  right 
of  way  of  their  railroad,  forever,  or  so  long 
as  the  same  may  be  occupied  or  used  by  the 
party  of  the  first  part  [the  railroad  company], 
or  their  successors  or  assigns,  for  the  pur- 
poses aforesaid:  provided,  however,  that  any 
other  railroad  running  into  or  through  the 
city  of  Birmingham  shall  have  the  right  to 
run  a  parallel  track  upon  and  along  the 
same  right  of  way."  The  bill  prays  for  a 
decree  declaring  the  complainant  entitled  to 
build  a  parallel  track  on  said  right  of  way; 
that  the  defendant  be  required  to  designate 
the  place  where  such  track  may  be  built, 
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and,  upon  Its  failure  for  a  reasonable  time 
to  do  8o»  that  it  be  referred  to  the  register 
to  ascertain  on  what  part  of  said  right  of 
way  said  track  may  be  built;  and  for  an  in- 
junction to  restrain  the  defendant  from  inter- 
fering with  the  construction  of  said  track. 
The  Elyton  Land  Ck)mpany,  at  the  time  of 
the  execution  of  the  deed,  had  Just  founded 
the  present  city  of  Birmingham,  and  was  the 
owner  of  all  the  land  surrounding  the  right 
of  way,  and  upon  which  the  city  Is  now 
built  The  appeal  in  this  case  is  from  a  de- 
cretal order  overruling  a  motion  to  dismiss 
the  bill  for  want  of  equity,  and  several 
grounds  of  demurrer  Interposed  to  the  bill. 
Counsel  for  the  defendant,  besides  relying 
upon  the  want  of  equity  in  the  bill,  urge  the 
following  objections  to  Its  sufficiency:  First, 
because  it  does  not  show  that  complainant's 
railroad  falls  within  the  class  of  raihroads 
intended  to  be  benefited  by  the  deed;  second, 
because  it  does  not  show  that  the  right  of 
way  was  not  already  necessarily  used  and 
occupied  for  railroad  purposes  at  the  time 
the  complainant  demanded  the  right  to  build 
a  parallel  track  thereon;  third,  because  it 
does  not  locate  the  place  where  complainant 
seeks  to  lay  its  track;  fourth,  because  the 
bill  does  not  tender  compensation;  fifth,  be- 
cause the  proviso  contained  In  the  deed  is 
void  for  repugnancy  to  the  other  clauses  of 
the  deed. 

In  considering  the  motion  to  dismiss  the 
bill  for  want  of  equity,  the  attention  must 
be  directed  wholly  and  exclusively  to  the 
equities  of  the  bill,  not  to  its  frame,  or  the 
want  or  misjoinder  of  parties,  or  other  mat- 
ters which,  if  a  demurrer  were  interposed, 
would  be  regarded  as  waived,  If  not  specially 
assigned.  The  motion  should  prevail  only 
when,  admitting  all  the  facts  apparent  on 
the  face  of  the  bill,  whether  well  or  illy 
pleaded,  the  complainant  can  have  no  relief 
whatever.  If  it  is  apparent,  upon  a  proper 
statement  of  the  facts  and  an  appropriate 
prayer,  that  equitable  relief  may  be  obtained, 
the  motion  should  be  overruled,  and  the  re- 
spondent put  to  his  demurrer.  Hooper  v. 
Railroad  Co.,  69  Ala.  583.  Assuming,  so  far 
only  as  is  necessary  in  the  determination  of 
the  equity  of  the  bill,  that  the  railroad  of 
the  complainant  is  such  a  railroad  as  was  In 
the  minds  of  the  parties  at  the  time  the  deed 
was  executed,  and  such  as  was  intended  to 
be  benefited  by  the  provision  securing  to 
"other  railroads"  the  right  "to  run  a  paral- 
lel track  upon  and  along  the  same  right  of 
way,"  we  cannot  doubt  that  the  bill  contains 
equity.  If  its  averments  do  not  show  clear- 
ly and  affirmatively  the  title  of  complain- 
ant to  the  relief  asked  as  a  beneficiary  un- 
der the  deed,  they  may  be  aided  by  amend- 
ments. It  does  not  affirmatively  show,  and 
we  do  not  Judicially  know,  that  its  railroad 
l8  not  such  as  was  In  the  contemplation  of 
the  parties.  In  the  case  of  Elyton  Land  Go. 
V.  South  &  N.  A.  R. .  Co.,  100  Ala.  396,  14 
South.  207,  we  had  occasion  to  oonstrue  this 


same  deed,  for  the  single  purpose  of  deter- 
mining whether  the  proviso  contained  there- 
in was  technically  a  condition,  the  breach  of 
which,  by  the  grantee's  refusal  to  allow  an- 
other railroad  to  bu^d  a  parallel  track  on  the 
right  of  way,  would  cause  a  forfeiture,  and 
authorize  the  grantor  to  recover  possession. 
We  there  decided  that  It  was  not  a  condi- 
tion, but  a  covenant  or  limitation.  Whether 
it  be  construed  as  a  covenant  or  as  a  limita- 
tion is  Immaterial.  Its  effect  upon  the  rights 
and  obligations  of  the  parties  thereto  la  the 
same.  It  operated  to  create,  in  favor  of 
such  other  railroads  as  might  seek  in  the 
future  to  run  Into,  or  into  and  through,  the 
city  of  Birmingham,  an  equitable  easement' 
in,  or  right  to  build  a  parallel  track  upon 
and  along,  the  right  of  way  granted  to  ap- 
pellant; and,  by  its  acceptance  of  the  deed* 
appellant  became  bound  to  comply  with  its 
stipulations.  Joy  v.  St.  Louis,  138  U.  S.  1, 
11  Sup.  Ct.  243,  and  45  Am.  &  Eng.  R.  Gas. 
655;  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.,  52  Fed.  179; 
Whitney  v.  Railway  Co.,  11  Gray,  359. 

That  a  court  of  equity  has  Jurisdiction,  at 
the  instance  of  a  beneficiary  under  such  a 
covenant,  to  enforce  the  specific  performance 
of  the  covenant,  by  declaring  such  benefi- 
ciary entitled  to  the  use  of  the  right  of  way, 
and  enjoining  any  Interference  with  the  ex- 
ercise of  the  right  to  use  it,  even  though 
such  beneficiary  be  not  specifically  named  in 
the  agreement,  and  was  not  in  existence  at 
the  time  it  was  made,  we  regard  as  settled 
by  the  first  two  cases  above  cited.  In  Joy 
V.  St.  Louis,  supra,  there  was  a  tripartite 
agreement  between  the  commissioners  of  a 
public  park  near  the  city  of  St.  Louis,  the 
St  Louis  County  Railroad  Company,  and  the 
St.  Louis,  Kansaa  City  &  Northern  Railroad 
Company,  by  which  the  park  commissioners 
gave  to  said  two  companies  a  right  of  way 
through  said  park,  and  the  railroad  com- 
panies bound  themselves  to  permit  other  rail- 
roads, not  named  in  the  agreement,  to  use 
the  right  of  way,  upon  paying  such  fair  com- 
pensation as  might  be  agreed  upon  by  such 
companies.  One  of  the  original  companies 
forfeited  its  rights,  and  the  other  took  pos- 
session of  the  right  of  way,  built  Its  tracks 
thereon,  and  operated  its  road  over  It;  oc- 
cupying, in  the  course  of  tjme,  the  whole  of 
the  right  of  way  with  its  traclui.  Subse- 
quently the  St.  Louis,  Elansas  City  &  Colora- 
do Railroad  Comps^ny,  desiring  to  enter  St 
Louis,  demanded  of'  the  receivers  of  the 
company  in  possession  permission  to  run  its 
cars  over  the  right  of  way  and  over  the 
tracks  of  said  company,  claiming  the  right 
under  the  provisions  of  said  agreement  to 
which  it  was  not  a  party;  and  Its  claim  be- 
ing denied,  and  demand  refused,  It  then  fil- 
ed a  bill  praying  the  court  to  enjoin  and  re- 
strain respondent  from  Interfering  with  its 
use  of  said  right  of  way  and  tracks.  It  was 
held,  both  in  the  circuit  court  (Central  Trust 
Co.  of  New  York  jg,,.|^j^^^J^j^.P. 
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Ry.  Co.,  29  Fed.  546),  and  in  the  United 
States  supreme  court  on  appeal,  that  the 
coTenant  to  permit  other  railroads  to  use  the 
right  of  way  created  an  equitable  easement 
in  favor  of  such  raUroads»  not  only  in  the 
right  of  way,  but  also  in  the  traclcs,  that  it 
became  binding  on  the  defendant  company 
by  its  acceptance  thereof,  that  it  was  suffl- 
ciently  definite  in  its  terms  to  be  specifically 
enforced,  and  that  there  was  mutuality  of 
remedy  between  the  parties  to  the  suit  It 
was  said  in  the  opinion  that  it  would  be  In- 
equitable to  permit  the  defendant  company 
to  use  the  right  of  way  through  the  par^, 
and  at  the  same  time  deprive  the  city  of  St 
Louis,  the  trustee  of  the  public,  of  the  bene- 
fit of  the  use  by  other  railroad  companies  of 
the  right  of  way.  It  was  further  said: 
'^Railroads  are  common  carriers,  and  owe  du- 
ties to  the  public.  The  rights  of  the  public 
in  respect  to  these  great  highways  of  com- 
munication should  be  fostered  by  the  courts, 
and  it  is  one  of  the  most  useful  functions  of 
a  court  of  equity  that  its  methods  of  pro- 
cedure are  capable  of  being 'made  such  as 
to  accommodate  themselves  to  the  develop- 
ment of  the  interests  of  the  public  in  the 
progress  of  trade  and  traffic  by  new  methods 
of  intercourse  and  transportation.  The  pres- 
ent case  is  a  striking  illustration.  Here  is 
a  great  public  park,— one  of  the  lungs  of  the 
city,— which,  in  order  to  maintain  its  useful- 
ness as  a  park,  must  be  aa  free  as  possible 
from  being  serrated  by  railroads;  and  yet 
the  interests  of  the  public  demand  that  it  be 
crossed  by  a  railroad.  But  the  evil  conse- 
quences of  such  crossing  are  to  be  reduced 
to  a  minimum  by  having  a  single  right  of 
way,  and  a  single  set  of  tracks,  to  be  used 
by  all  the  railroads  which  desire  to  cross  the 
park.  These  two  antagonisms  must  be  rec- 
onciled, and  that  can  be  done  only  by  the 
interposition  of  a  court  of  equity,  which  thus 
will  be  exercising  one  of  its  most  beneficent 
functions."  While  the  public  is  not  com- 
plaining here,  and  is  not  a  party  to  the  agree- 
ment, yet  we  think  a  broad  view  of  the  case, 
the  subject-matter  of  the  contract,  the  sit- 
uation in  which  the  parties  to  it  stood  with 
reference  to  the  future  public  interests,  and 
the  object  sought  to  be  accomplished  by  the 
grantor,  known  to  the  grantee,  require  a  like 
consideration  of  the  interests  of  the  public, 
not  for  the  purpose  of  overriding  the  known 
Intention  of  the  parties,  but  for  the  purpose 
of  establishing  the  equities  of  the  beneficia- 
ries under  the  agreement  in  accordance  with 
that  intention,  and  determining  and  framing 
the  character  of  the  relief  which  will  best 
accomplish  the  original  purpose  of  the  agree- 
ment, and  at  the  same  time  subserve  the 
public  interests. 

In  QJiicago,  St  P.  &  K.  a  Ry.  Co.  v.  Kan- 
sas City,  St  J.  &  C.  B.  B.  Co.,  52  Fed.  178, 
the  city  of  St  Joseph  had  passed  an  ordi- 
nance granting  to  the  Kansas  City,  St  Jo- 
seph &  Council  Bluffs  Railroad  Company  a 
right  of  way  over  certain  streets;  the  ordi- 


nance containing  a  provision  that  said  rail- 
road "shall  at  all  times  hereafter  be  open 
to  the  free  use  and  right  of  all  other  railroad 
companies  to  run  their  cars,  locomotives  and 
trains  over  and  upon  the  said  St  Joseph  & 
Council  Bluffs  Railroad."  Upon  a  bill  filed 
by  another  railroad  company  to  compel  the 
company  in  possession  of  the  right  of  way  to 
permit  it  to  use  the  same,  the  court  sustain- 
ed the  bill,  and  granted  the  relief,  by  en- 
joining any  interference  with  such  use.  It 
was  held  that  the  ordinance,  by  its  accept- 
ance, became  the  contract  of  the  parties,  and 
that  "a  court  of  equity  has  power  to  enforce 
a  contract  between  parties  of  the  same  na- 
ture as  those  which  we  know,  as  a  matter 
of  general  knowledge,  railroad  companies  are 
constantly  making  and  keeping."  It  was  fur- 
ther said:  "With  reference  to  the  portion 
of  the  road  down  to  George  alley,  it  seems 
to  me  immaterial  that  there  was  In  the  be- 
ginning but  one  track,  and  that  that  is  now 
so  occupied  that  it  would  not  be  safe  to  per- 
mit its  use  by  another  company.  The  de- 
fendant has  built  other  tracks  on  that  right 
of  way,  and  there  is  no  question,  under  the 
evidence,  but  that  some  of  these  tracks 
might  be  safely  used  by  the  complainant 
without  prejudice  to  the  business  of  the  de- 
fendant" We  do  not  wish  to  be  understood 
as  even  intimating  that  under  the  terms  of 
this  agreement,  another  railroad  company, 
desiring  to  enter  Birmingham,  would  be  en- 
titled to  use  the  tracks  of  the  defendant, 
even  though  the  whole  of  the  right  of  way 
should  be  occupied  at  the  time.  We  are  de- 
termining only  the  motion  to  dismiss  the  bill 
for  want  of  equity,  and  we  think  all  the 
questions  presented  by  argument  of  counsel, 
going  to  the  equity  of  the  bill  alone,  are 
settled  by  the  cases  above  cited. 

It  is  urged  by  counsel  that  the  bill  does  not 
locate  the  place  on  the  right  of  way  where 
complainant  seeks  to  lay  its  track,  and  for 
this  reason  there  can  be  no  specific  perform- 
ance; but  this  objection  cannot  be  sustained. 
The  grantor  in  the  deed  was  endeavoring  to 
secure  for  future  railroads  the  general  right 
to  use  the  right  of  way  set  apart  by  it,  and 
granted  to  defendant  and  not  to  fix  mere  de- 
tails as  to  its  use  by  such  roads,  such  as 
the  precise  location  on  the  strip  of  each  track 
to  be  built  in  the  future.  It  could  not  be 
known  at  the  time  the  agreement  was  made 
how  much  or  what  part  of  the  right  of  way 
the  necessities  of  the  defendant's  future 
business,  and  the  convenience  and  safety  of 
its  handling,  would  require  for  its  use.  It 
must  be  supposed  that  the  grantor  contem- 
plated that  the  defendant  would,  in  a  prop- 
er case,  comply  with  its  agreement  to  per- 
mit other  railroads  to  use  the  right  of  way, 
and  that,  upon  application  for  its  use  being 
made,  it  would  agree  with  the  applicant  as 
to  the  precise  location  of  its  track;  both  par- 
ties having  due  regard  to  the  defendant's 
business  and  convenience  at  the  time.  It 
could  not  have  been  [5^ft^ff B?%*^iJl59^4t: 


976 


23  SOUTHEBN  BBPORTBB. 


(Aim. 


fendant  would  arbitrarily  deny  the  right  of 
other  companies  to  use  the  right  of  way,  and 
thereby  defeat  the  object  sought  to  be  ac- 
complished by  the  agreement  The  defend- 
ant having  denied  complainant^s  right  to 
build  the  track,  upon  its  request  to  have  a 
place  designated  and  assigned  to  it  there 
could,  of  course,  be  no  agreement  between 
them  as  to  its  location.  Under  these  circum- 
stances, a  court  of  equity  has  power  to  des- 
ignate the  place  on  the  right  of  way  where 
the  track  may  be  built  This  court  has  ex- 
pressly decided  this  point  in  Lide  y.  Hadley, 
36  Ala.  627. 

Again,  it  is  contended  that  the  lapse  of 
time  and  the  change  in  conditions  and  circum- 
stances that  have  taken  place  since  the  agree- 
ment was  made  are  such  that  the  specific 
performance  of  the  agreement  will  work 
hardship  and  injustice,  and  that,  when  this 
is  the  case,  equity  will  withhold  such  relief. 
It  is  true,  the  bill  Informs  us,  and  we  Judicial- 
ly know,  that  such  changes  have  taken  place, 
that  a  great  and  growing  city  has  sprung  up 
around  the  right  of  way,  and  that  the  busi- 
ness of  the  defendant  has  greatly  increased 
in  consequence,  requiring  greater  track  facili- 
ties within  the  city  for  its  safe  and  conven- 
ient handling;  but  we  are  not  Informed  of  the 
extent  of  this  increase,  nor  what  would  be 
the  effect  of  the  enforcement  of  the  contract. 
If  a  contract  is  unfair  and  oppressive,  equity 
will  not  enforce  it  But  the  rule  with  respect 
to  changed  conditions  is  that,  if  the  contract 
was  fair  when  it  was  made,  it  will  not  be 
deemed  otherwise  in  consequence  of  the  sub- 
sequent happening  of  unforeseen  and  unex- 
pected events,  not  due  to  the  conduct  of  the 
party  who  seeks  performance.  Wat  Spec. 
Perf.  Cont.  §  165;  Fry,  Spec.  Perf.  §  252, 
Homan  v.  Stewart,  103  Ala.  652,  16  South  35; 
WlUard  v.  Tayloe,  8  WaU.  557;  Marble  Co.  v. 
Ripley,  10  Wall.  339.  It  is  furthermore  held 
that,  when  such  changed  conditions  as  have 
come  about  were  in  contemplation  of  the  par- 
ties when  the  agreement  was  entered  into, 
equity  will  not,  on  account  of  such  changes, 
refuse  to  compel  specific  performance.  Trus- 
tees V.  Thacher,  87  N.  Y.  311.  Now,  these 
changed  conditions  of  which  we  are  informed 
are  precisely  such  as  were  in  the  contempla- 
tion of  the  parties  to  this  agreement  They  are 
in  fact  the  very  changes  which  it  was  the  pur- 
pose of  the  parties,  in  making  the  agreement 
to  aid  in  bringing  about— the  conversion  of 
an  open  field  into  a  city  of  commercial  and 
manufacturing  importance,  which  would  en- 
rich the  grantor,  and  increase  the  business 
and  revenues  of  the  grantee.  It  was  not  nec- 
essary for  the  complainant  to  offer,  in  the  bill, 
to  pay  such  compensation  for  the  use  of  the 
right  of  way  as  might  be  allowed.  It  is  not 
the  use  of  the  defendant's  tracks  or  property 
that  is  sought,  but  the  use  of  a  portion  of  the 
right  of  way  on  which  to  build  a  track.  We 
think  it  was  clearly  the  intention  of  the  par^ 
ties  that  this  use  should  be  allowed  without 
compensation.   It  was  not  only  the  use  of  the 


right  of  way,  but  the  free  use  of  It,  that  was 
to  be  held  out  by  the  grantor  as  an  induce- 
ment to  the  running  of  other  railroads  into 
the  city. 

In  what  has  been  said  above,  we  have  had 
in  view  only  the  determination  of  the  equity 
of  the  bill.  Some  of  the  points  discussed  were 
not  raised  by  any  of  the  grounds  specfically 
assigned  in  the  demurrer,  and  we  have  con- 
sidered them  only  with  reference  to  their 
bearing  on  the  motion  to  dismiss  for  want  of 
equity.  There  remain  to  be  considered  two 
objections  to  the  sufilciency  of  the  averments 
of  the  bill,  which  were  specifically  assigned. 
The  first  of  these  objections  is  that  the  bill 
falls  to  show  that  there  is  any  unoccupied 
space  on  the  right  of  way  on  which  complain- 
ant's railroad  can  be  built  or  that  the  whole 
of  the  right  of  way  was  not  already  used  and 
occupied  for  railroad  purposes  at  the  time 
complainant  made  its  application  for  space 
thereon.  The  deed  conveyed  to  the  defendant 
the  entire  100  feet  'for  the  right  of  way  of 
their  railroad,"  subject  to  the  limitation  con- 
tained in  the  proviso,  that  other  railroads 
running  into,  or  into  and  through,  the  city  of 
Birmingham,  should  have  the  right  to  build  a 
parallel  track  thereon.  The  habendum  clause 
is:  **To  have  and  to  hold  the  same  to  them- 
selves, and  for  their  own  proper  use,  for  the 
right  of  way  of  their  railroad,  forever,  or  so 
long  as  the  same  may  be  occupied  or  used  by 
the  party  of  the  first  part,  or  their  successors 
or  assigns,  for  the  purposes  aforesaid:  pro- 
vided, however,  that  any  other  railroads  run- 
ning into  or  through  the  city  of  Birmingham 
shall  have  the  right  to  run  a  parallel  track  up- 
on and  along  the  same  right  of  way."  The 
deed  vested  in  the  defendant  a  qualified  fee  in 
the  land,  subject  to  an  equitable  easement 
or  right  therein— for,  technically  speaking,  it 
is  not  an  easement— in  favor  of  other  raU- 
roads  which  might  desire  in  the  future  to  en- 
ter Birmingham.  The  qualification  as  to  the 
character  of  the  estate  granted  is  that  land 
be  used  as  a  right  of  way  for  railroad  pur- 
poses. The  effect  of  the  proviso  was  not  to 
limit  the  defendant's  use  of  the  right  of  way 
to  that  part  upon  which  its  track  was  then 
laid,  or  to  any  particular  part  of  the  strip. 
It  is  obvious  the  parties  contemplated  the 
growth  of  a  large  town  on  the  site,  and  the 
development  of  commercial  and  manufactur- 
ing interests  in  the  vicinity  to  an  extent  that 
might  require  greater  facilities  for  handling 
defendant's  business  in  the  city  than  were 
necessary  when  the  deed  was  executed;  and 
although  the  coming  of  other  railroads  was 
anticipated,  and  therefore  provided  for,  yet 
their  coming  was  a  contingency  which  might 
or  might  not  happen,  or  the  happening  of 
which  might  be  best  delayed  until  the  neces- 
sities or  reasonable  convenience  of  the  de- 
fendant should  require  the  use  and  occu- 
pancy of  the  whole  right  of  way.  We  are 
of  the  opinion,  therefore,  that  as  we  said  in 
Elyton  Land  Go.  v.  South  &  N.  A.  R.  Go., 
05  Ala.  645,  10  Southj^g|9,|3ln  construing  an- 
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other  agreement  between  the  same  parties, 
"the  parties  are  to  be  treated  as  having  con- 
templated the  possibility  of  the  defendants 
acquiring  the  exclusive  use  of  the  strip  as  a 
right  of  way  for  its  raihroad  alone/'— exclu- 
sive, however,  only  in  the  event  that  the 
growth  of  its  business,  and  consequent  de- 
mand for  greater  track  and  other  facilities  for 
handling  the  same,  should  become  such  as  to 
render  a  participation  in  the  use  of  the  right 
of  way  by  other  railroads  either  unsafe, 
or  so  greatly  inconvenient  and  embarrass- 
ing, as  to  make  it  detrimental,  not  only  to 
the  defendant's  interests,  but  to  the  interests 
of  the  public  as  well.  The  defendant  was  to 
have  the  first  right,  and  this  right  was  not 
limited  to  its  necessities,  but  was  as  broad  as 
its  reasonable  convenience,  and  the  safe  and 
economical  handling  of  its  business,  and  the 
interests  of  the  public,  might  from  time  to 
time  require.  Subject  to  this  prior  right, 
other  railroad  companies  were  to  have  the  use 
of  the  right  of  way  for  the  purposes  speci- 
fied in  the  deed.  Joy  v.  St.  Louis,  supra. 
Thus  construing  the  deed  and  the  rights  of 
the  grantee  growing  out  of  it,  do  the  rules  of 
pleading  require  an  averment  in  a  bill  to  en- 
force the  specific  performance  of  the  coven- 
ant in  favor  of  one  claiming  to  be  a  benefici- 
ary thereunder  that  there  is  space  on  the 
right  of  way  on  which  a  parallel  track  can  be 
buUt?  The  bill  avers  that  the  strip  is  100 
feet  in  width,  and  that,  when  the  defendant 
took  possession  of  the  right  of  way,  it  "con- 
structed a  track  on  said  right  of  way  so 
granted,  in  the  center  thereof."  We  judicial- 
ly know,  and  the  bill  informs  us,  that  a  pop- 
ulous city  has  grown  up  along  the  right  of 
way,  and  also,  perhaps,  that  the  defendant's 
railroad  has  become  a  part  of  a  great  public 
highway  engaged  in  an  interstate  as  well  as 
local  traflElc,  and  that  such  trafiSc  has  greatly 
increased  during  the  20  years  that  have 
elapsed  between  the  execution  of  the  deed 
and  the  filing  of  this  bilL  True,  the  bill  does 
not  Inform  us,  we  do  not  judicially  know,  and 
it  cannot  be  inf errred  from  any  facts  averred, 
what  has  been  the  real  extent  of  this  in- 
creased business,— whether  it  has  been  such 
as  to  effect  the  contingencies  upon  which  de- 
pends the  defendant's  right  to  the  exclusive 
use  of  the  right  of  way.  Yet,  if  we  have 
properly  construed  the  deed,  and  the  rights 
of  the  grantee  arising  out  of  it,— if,  by  its 
terms,  interpreted  in  the  light  of  the  circum- 
stances surrrounding  the  transaction,  the  situ- 
ation of  the  parties,  their  motives,  and  the 
objects  intended  to  be  attained,  the  defend- 
ant might  legally  acquire  the  right  to  the  ex- 
clusive use  of  the  strip,— then  it  is  manifest 
the  right  of  any  other  railroad  to  use  the 
same  was  contingent  upon  the  nonexistence, 
at  the  time  it  desired  to  exercise  the  right, 
of  those  circumstances  which  would  vest  in 
the  defendant  the  exclusive  use.  The  deed 
must  be  read,  therefore,  as  though,  by  ex- 
press terms.  It  conferred  upon  other  rail- 
roads only  a  contingent  right  to  build  a 
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parallel  track;  and  hence  the  bill  muflt  be 
read  as  though  it  expressly  averred  that 
complainant's  title  to  specific  performance 
was  originally  a  contingent  one,  depending 
upon  the  performance  of  some  act,  or  the 
happening  of  some  event  When  this  is  the 
case  the  rules  of  pleading  require  a  clear 
averment  that  complainant's  title  to  relief 
had  become  perfect  by  the  happening  of  the 
contingency  upon  which  it  was  to  vest. 
The  complainant  must  show,  not  only  an  in- 
terest in  the  subject-matter,  but  an  actual, 
existing  interest,  and  a  proper  title  to  insti- 
tute a  suit  concerning  it,  and  all  other  mat- 
ters essential  to  the  right  to  relief.  Where 
It  appears  that  in  order  to  complete  his  title 
to  the  subject  of  the  suit,  or  to  the  relief 
he  seeks,  some  preliminary  act  Is  necessary 
to  be  done,  the  performance  of  such  pre- 
liminary act  must  be  averred  in  the  bill.  1 
Danlell,  Ch.  Prac.  862,  363,  369;  Cockrell  v. 
Gurley,  2B  Ala.  408;  Began  v.  Gamp,  30 
Ala.  280;  Seals  v.  Robinson,  75  Ala.  368; 
Bapier  v.  Paper  Co.,  64  Ala.  340.  We  are 
of  opinion  that  the  bill  is  defective  for  want 
of  an  averment  that  there  was  space  on  the 
right  of  way  on  which  to  build  a  parallel 
track,  and  that  the  demurrer,  as  to  this 
ground,  should  have  been  sustained. 

The  application  of  the  same  rules  of  plead- 
ing forces  the  conclusion  that  the  bill  is  also 
defective  in  falling  to  show  that  complain- 
ant's railroad  falls  within  the  class  of  *H)ther 
railroads"  mentioned  in  the  proviso.  We 
consider  this  objection  raised  by  the  fourth 
ground  of  demurrer  Interposed  to  the  orlg- 
hval  bill.  Complainant  claims  title  to  the  re- 
lief prayed  for  as  a  beneficiary  under  a  con- 
tract between  third  parties,  In  which  it  is  not 
named,  or  in  any  manner  designated,  except 
by  the  general  term  "other  railroads,"  for 
whose  benefit  the  right  sought  to  be  estab- 
lished in  favor  of  complainant  waB  reserved. 
As  was  said  in  Cockrell  v.  Gurley,  supra,  "it 
is  a  principle  of  universal  application  in 
pleading,  founded  on  reason  and  good  sense, 
that  the  title  of  the  complainant  should  be 
stated  with  sufficient  certainty  and  clearness 
to  enable  the  court  to  see  clearly  that  he  has 
such  a  right  as  warrants  its  interference,  and 
the  defendant  to  be  distinctly  informed  of 
the  nature  of  the  case  he  is  called  upon  to 
defend."  If  this  right  of  way  had  been 
conferred  upon  the  defendant,  in  the  same 
terms,  by  a  statute  or  ordinance.  It  Is  clear 
that  one  who  claimed  under  such  statute  or 
ordinance  would  be  required  to  bring  himself 
within  its  beneficial  provisions.  Eberhart  v. 
Gilchrist,  11  N.  J.  Eq.  170.  So,  if  a  trust 
should  be  created  for  the  benefit  of  Individ- 
uals of  a  particular  class,  one  who  claimed 
under  the  Instrument  would  obviously  be  re- 
quired to  bring  himself  within  the  class  In- 
tended to  be  benefited;  otherwise  no  title  to 
relief  would  be  shown.  From  a  careful  in- 
quiry into  the  intention  of  the  parties  to  the 
deed,  as  manifested  by  the  deed  Itself,  and 
all  the  circumstances  ^l^l^^dj^fj^^a^ie 
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tion,— both  such  as  are  averred  in  the  bill, 
and  sn<;h  as  are  matter  of  common  knowl- 
edge,—we  are  satisfied  that  a  particular  class 
of  railroads  wa»  in  the  minds  of  the  parties 
at  the  time,  and  was  intended  to  be  benefited, 
and  that  this  was  the  great  class  of  railroads 
which  was  understood  at  the  time  to  be  em- 
braced in  the  term  as  commonly  used,  and  to 
which  the  defendant's  railroad  belonged. 
The  bill  avers  that,  "under  and  by  virtue  of 
the  powers  conferred  upon  it  by  its  said  char- 
ter, it  is  running  a  railroad  into  and  through 
the  city  of  Birmingham."  This  is  the  only 
averment  tending  to  show  the  character  of 
the  railroad.  The  charter,  a  copy  of  which 
is  attached  to  the  biil  as  an  exhibit,  con-fers 
upon  complainant  the  power  to  purchase 
from  the  Elyton  Land  Company  all  its  rail- 
road property  and  franchises,  "including  the 
line  known  as  the  Highland  Avenue  Rail- 
ix>ad  and  the  line  known  as  the  Belt  Rail- 
road"; also,  the  power  to  complete"  and  oper- 
ate the  same,  and  to  construct  other  lines  of 
railroad  "in  and  along  the  streets,  avenues, 
alleys  and  public  grounds  of  the  city  of  Bir- 
mingham, within  the  county  of  Jefferson  and 
counties  adjacent  thereto,  and  to  extend  the 
same  into  and  through  any  other  counties  of 
this  state";  also,  the  power  "to  construct, 
equip,  own,  use  and  operate  street  railroads 
on  and  along  the  streets,  avenues,  alleys  and 
public  grounds  within  the  corporate  limits  of 
said  city  of  Birmingham  and  territory  adja- 
cent thereto."  It  will  be  obsei-ved  that  com- 
plainant has  the  power  to  construct  and 
operate  a  street  railroad,  a  belt  railroad,  and 
a  railroad  connecting  Birmingham  with  dis- 
tant counties  in  the  state,  such  as  was  the 
defendant's  railroad  at  the  time  the  deed  was 
executed.  Which  is  it  constructing,  and  for 
which  is  it  endeavoring  to  obtain  the  use  of 
this  right  of  way?  It  cannot  be  inferred 
that  it  Is  constructing  a  railroad  of  the  lat- 
ter class  simply  because  its  charter  gives  It 
the  power  to  do  so.  Matters  essential  to  a 
complainant's  right  to  relief  must  not  be 
made  to  depend  upon  inference,  but  must  be 
clearly  and  accurately  stated.  Seals  v.  Rob- 
inson, supra.  For  aught  that  appears  to  the 
contrary,  complainant  is  seeking  to  build  this 
parallel  track  for  use  as  a  part  of  its  street 
raih:x>ad,  or  as  a  part  of  its  belt  railroad.  If 
the  bin  afilrmatively  showed  this  to  be  the 
fact,  we  would  be  forced  to  hold  that  it  was 
without  equity.  In  Louisville  &  P.  R.  Co.  v. 
Louisville  City  Ry.  Co.,  2  Duv.  175,  under  a 
statute  prescribing  that  no  other  railroads 
than  that  of  a  certain  corporation  should  be 
constructed  within  specified  limits,  and  that 
any  other  railroads  which  might  be  construct- 
ed in  any  direction  should  connect  with  the 
road  of  such  corporation  on  reasonable  terms, 
It  was  held  that  an  injunction  could  not  be 
granted  requiring  a  street  railway  to  connect 
with  such  railroad.  A  "belt  railroad,"  as  it 
is  now  commonly  known,  is  a  railroad  en- 
circling a  city,  or  other  restricted  territory,  in- 
tersected by  other  railroads,  not  having  a 


common  right  of  way  into  the  territory,  for 
the  purpose  of  transferring  and  switching 
cars  from  one  railroad  to  another,  with  which 
It  is  not  otherwise  connected,  or  of  transfer- 
ring cars  between  such  railroads  and  indus- 
trial plants  located  in  the  neighborhood  of, 
but  not  on,  such  railroads.  Such  connec- 
tions are  usually  made  by  the  belt  railroad  in 
the  suburbs,  or  near  the  outskirts,  of  the 
city.  If  all  the  railroads  entering  the  city  or 
territory  should  use  a  common  right  of  way 
for  effecting  entrance,  there  would  be  no  use 
for  a  belt  railroad,  except  for  the  transfer  of 
cars  to  and  from  such  industrial  establish- 
ments as  were  not. located  on  the  right  of 
way,  since  said  railroads  would  thems^ves 
be  connected  the  one  with  another.  There 
would  be  no  occasion,  therefore,  for  such 
belt  railroad  to  use  the  common  right  of 
way  through  the  city  or  territory.  Now,  we 
think  it  is  obvious  that  the  parties  to  the 
deed  contemplated  the  use  of  the  right  of  way 
granted  therein  by  all  the  railroads  that 
might  desire  to  enter  Birmingham  at  any 
time  in  the  future  prior  to  the  happening  of 
those  circumstances  which,  as  pointed  out 
above,  should  give  to  the  defendant,  and  oth- 
er railroads  then  occupying  it,  the  right  to 
the  exclusive  use  th^eof.  Hence,  even 
though  belt  railroads  had  been  commonly 
known  In  the  state  at  the  thne,-~and  we 
think  they  were  not,— it  is  entirely  Improb- 
able that  the  parties  had  in  view  the  prob- 
ability, or  even  possibility,  of  the  right  of 
way  being  used  by  such  railroads,  when  the 
purpose  of  the  agreement  was  to  provide  a 
common  right  of  way  for,  and  consequent 
facilities  for  connection  between,  all  rail- 
roads operating  between  Birmingham  and 
distant  points.  It  results  from  what  has 
been  said,  as  it  appears  that  complainant's 
railroad  may  belong  to  either  one  of  three 
classes,  only  one  of  which  can  maintain  a 
suit  to  enforce  the  specific  performance  of 
the  covenant,  and  as  the  bill  does  not  show 
to  which  of  the  three  classes  it  belongs,  and 
mu^t  be  construed  most  strongly  against  the 
pleader,  no  clear  title  to  relief  is  shown,  and 
the  demurrer  should  have  been  sustained. 
For  the  errors  pointed  out,  the  decree  of  the 
lower  court  must  be  reversed,  and  the  cause 
remanded.     Reversed  and  remanded. 


(00  La.   AnD.   996) 

STATE  ex  reL  KENNER  v.  ROST,  Judge. 

(No.  12,899.) 

(Supreme  Court  of  Loaisiana.     Aug.  2,  1808.) 

Mandamus   to  Jodob— Injunction— Exbcutioh 

OF  JunOMBNT. 

1.  The  petition  for  an  injunction  did  not  set 
forth  the  facts  needful  to  show  that  relator 
was  entitled  to  an  injunction;  and  therefore 
mandamus  did  not  issue  to  compel  the  district 
judge  to  grant  the  writ  of  injunction  for  which 
the  relator  applied. 

2.  The  relator  was  a  party  to  a  suit  to  au- 
thorize his  wife,  and  in  effect  testified  in  the 
suit  that  he  had  no  claim  on  the  property. 

3.  After  judgment  he  was^it^qpt,^iisl}t^  to 
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an  injunction  to  prevent  the  execution  of  the 
judgment  in  which  it  wm  decided,  contradictor 
rily  with  him,  that  the  one  in  whose  favor  the 
judgment  was  pronounced  had  the  right  of 
posseBsion. 
(Syllabus  by  the  Ck>urt.> 

Application  by  the  state,  on  the  relation 
of  P.  M.  Kenner,  for  a  writ  of  mandamus 
and  prohibition  against  BmUe  Rost,  Judge. 
Writ  denied. 

Hlddleston  Kenner,  for  relator.  Hobert  Q. 
Dugud  and  Farrar,  Jonas,  Krattschnltt  & 
Gurley,  for  respondent 

BRBAUX,  J.  Relator  applied  for  writs  of 
mandamus  and  prohibition  whereby  he 
seeks  to  compel  the  di&trict  Judge  to  grant 
him  a  writ  of  injunction.  He  alleged  be- 
fore the  district  court,  in  his  petition  for  an 
injunction,  that  certain  named  persons  are 
threatening  to  disturb  him  in  and  evict  him 
from  a  dwelling  house  and  premises  in  the 
execution  of  a  Judgment  in  a  suit  entitled 
''Joseph  Weill  et  al.  against  Emlle  Richaud 
et  al/'  He  avers  that  he  was  not  a  party 
to  the  suit,  and  was  not  named  in  the  Judg- 
ment; that  he  is  in  possession  of  the  house 
and  premises  from  a  date  anterior  to  the 
contemplated  eviction  of  more  than  one 
year.  The  respondent  Judge,  as  relates  to 
the  facts,  sets  forth  that  the  dwelling  house 
and  premises  form  part  of  a  plantation  sold 
by  the  wife  of  relator  to  purchasers  named 
by  him;  that  the  relator  was  at  the  time 
separate  in  property  from  his  wife;  that  the 
vendor  reserved  the  right  of  remaining  on 
the  property  ftree  to  the  31st  day  of  Decem- 
ber, 1894;  that  Richaud  claimed  to  hold  un- 
der a  lease  from  her,  made  after  the  31st  of 
December,  1894;  that  suit  was  brought  by 
the  purchasers  against  the  asserted  lessee, 
and  against  the  heirs  of  the  wife  (she  being 
dean  when  the  suit  was  brought  for  the 
ownership  and  possession  of  the  place).  It 
appears  that  citation  was  served  on  the  hus- 
band, who  was  a  party  to  the  sale;  that  he 
filed  an  exception,  which  was  overruled. 
Afterwards  he  pleaded  a  general  denial  as 
an  answer.  He  denied  that  he  was  an  heir 
of  his  late  wife.  He  averred  that  her  suc- 
cession was  not  completely  represented; 
that  she  had  children  who  had  not  been 
made  parties,  and  that  the  property  was  in 
possession  of  tenants,  not  parties  to  the 
suit;  that  he  did  not  claim  as  owner  or  that 
he  was  in  possession;  that  during  the  trial 
he  in  substance  admitted  that  he  had  never 
owned  the  property.  The  respondent  an- 
nexed to  his  return  a  copy  of  the  act  of  sale 
which  was  offered  in  evidence  in  the  case, 
showing  that,  as  stated  by  him,  the  late 
Mrs.  Kenner  sold  the  property  to  Weill; 
that  she  was  authorized  by  her  husband, 
who  now  claims  possession,  to  sell  to  Joseph 
Weill  &  Bros.  There  was  a  Judgment  pro- 
nounced in  the  case  against  Emlle  Richaud, 
tenant,  and  the  four  surviving  children  and 
legal  heirs  of  Mrs.  Devla  Ella  Kenner,  do- 


creelng  that  the  purchasers  (plaintiffs  in  the 
suit)  were  entltl<3d  to  the  possession  and 
ownership  of  the  property. 

It  thus  appears  that  relator  was  a  party 
to  the  sale  made  by  his  late  wife  to  Weill  & 
Bros.,  and  that  he  authorized  her  to  sell  the 
very  property  of  which  he  now  claims  pos- 
session; that  he  was  one  of  the  defendants 
in  the  suit  brought,  and  in  which  Judgmc^nt 
was  pronounced  as  Just  stated.  A  question 
of  possession,  and  no  question  of  title,  was 
at  issue.  In  the  suit  the  relator  did  not 
claim  title  or  possession,  but  in  substance 
disclaimed  both.  In  the  case  now  before 
us,  for  mandamus  and  prohibition,  relator 
does  not  allege  that  he  was  in  possession  as 
owner  or  under  any  other  right  entitling 
him  to  possession.  The  petition  for  an  In- 
junction does  not  set  forth  any  of  the  facts 
required  by  article  49  of  the  Ck>de  of  Prac- 
tice: "Possession  as  an  owner;  the  right  to 
usufruct;"  "or  the  use  of  the  property  or 
real  right  of  any  kind.*'  The  relator  was 
concluded  by  the  Judgment  pronounced 
against  his  late  wife  from  asserting  any 
right  of  possession  in  himself  in  the  manner 
called  for  by  the  article  Just  cited.  Where 
it  is  manifest,  as  in  this  case,  that  the  one 
applying  for  an  injunction  has  no  right  to 
an  injunction,  the  court  can  refuse  to  issue 
the  writ  Where  it  appears  on  the  face  of 
the  application,  or  of  the  papers  forming 
part  of  the  application,  or  inseparably  con- 
nected with  the  issues,  that  there  Is  not  the 
least  ground  for  an  injunction,  the  refusal 
to  grant  it  is  within  the  court's  discretion. 
The  regularity  of  the  proceedings  to  which 
the  relator  was,  as  we  have  heretofore  stat- 
ed, a  party,  is  not  questioned,  and  the-  truth 
of  the  averments  made  in  that  case  is  not 
denied. 

How  can  the  relator  stand  in  judgment  for 
a  possession  of  property  of  which  his  wife 
was  devested  contradictorily  with  him,  and 
in  a  case  in  which  he,  in  addition,  testified, 
in  effect,  that  he  had  no  right?  One  seek- 
ing an  injunction  must  show  a  clear  or  equi- 
table right  When  no  necessity  is  shown 
for  the  injunction  as  a  means  of  protecting 
a  right  it  should  not  issue.  Relator  has 
not  asserted  a  right  which  is  not  absolutely 
shown  groundless.  We  are  constrained  to 
decline  to  make  the  writ  peremptory.  It  Is 
ordered,  adjudged,  and  decreed  that  the  writ 
of  mandamus  applied  for  in  this  case  is  re- 
fused, and  the  rule  nisi  heretofore  issued  Is 
discharged. 

On  Application  for  Rehearing. 

(Aug.  17.  1898.) 

BLANCHARD,  J.  A  careful  review  of  this 
case  confirms  the  conclusion  announced  In 
our  opinion  in  chief  that  the  application  for 
injunction  was  groundless,  and  therefore 
properly  refused  by  the  Judge  a  quo.  Man- 
damus will  not  lie  to  compel  the  granting 
of  the  writ  of  mjuncUon^Wg^erj  i^y^gS^eiglc 
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the  applicant  therefor  la  without  standing 
to  invoke  the  same.    Rehearing  refused. 

BREAITX  and  MILLER*  JJ.,  concur  In  re- 
fusing the  rehearing. 


(60  La.  AnxL  699) 

STATE  V.  NICHOLLS  et  aL     (No.  12,552.) 
(Supreme  Court  of  Louisiana.    Feb.  23,  1898.) 
-Embbzzlbmbnt  by  Bake  Opftcrr— iNbioTHBNT^ 
.    Gkx)D  Character — Instructions  —  Rbasokablb 
Doubt —  Actual  Custody  of  Monet  —  Intbnt 
—Jury — Challbnob  for  Cause. 
l.The  907th   aection  of  the  Revised   Stat- 
utes, making  it  an  offense  for  any  president, 
cashier,  or  others  in  the  service  of  a  ctiartered 
bank,  "to  knowingly  and  wilfully  embezzle  or 
convert  to  his  own  use  the  funds  of  the  bank," 
furnishes  a  complete  definition  of  the  crime. 
"Embezzlement"    has    a    technical    meaning; 
without  addition^  is  of  common  use;    and  the 
violation  of  trust  or  duty,  the  incident  of  em- 
.  bezzlement,  is  implied  in  the  section,  by  the 
relation  it  implies,  if  not  states,  between  the 
president  or  cashier  and  the  funds  of  the  bank. 
Rev.  St,  U.  S..  M  5209,  5471,  5475,  5496;    2 
Archb.  Cr.  Prac.  &  PI.  p.  560;   U.  S.  v.  North- 
way,  7  Sup.  Ct  680,  120  U.  8.  834;   Batchelor 
V.  U,  S.,  15  Sup.  Ct  446,  156  U.  8.  429;   U.  8. 
V.  Britton,  2  Sup.  Ct  512,  107  U.  S.  666. 

2.  It  suffices  that  an  indictment  for  an  offense 
fully  defined  by  the  statute  follows  the  words 
of  the  statute.  1  Bish.  Cr.  Proc.  §  356;  1 
Whart  Cr.  Law,  H  334,  362;  State  v.  Palmer, 
32  La.  Ann.  572;  U.  S.  v.  Britton,  2  Sup.  Ct 
512,  107  U.  S.  669. 

3.  This  section  (Rev.  St  §  907)  though  from 
a  legislative  act  of  1821,  when  all  banks  in 
this  state  existed  under  special  charters,  can* 
not  be  restricted  to  such  banks,  but  extends 
to  all  banks,  whether  holding  their  franchises 
under  special  legislative  act,  or  under  the  gen- 
eral law  for  the  creation  of  corporations,  es- 
pecially in  view  of  the  fact  that  since  1855  the 
offense  has  been  part  of  the  Crimes  Code  of  the 
state,'  extending  to  embezzlements  by  presi- 
dents and  others  in  the  service  of  all  chartered 
banks.  Acto  1855,  No.  120,  §  83:  Pierce  & 
King's  Revisory  Legislation   of  1852,   p.   192, 

Act  No.  166  of  1855;    Rev.  St  1870,  § 
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4.  When  the  charge  is  that  the  good  charac- 
ter of  the  accused  is  testimony  to  be  weighed 
and  considered  with  all  other  evidence,  and 
to  have  the  weight  to  which  the  jury  conceives 
it  entitled,  it  is  not  error  to  refuse  further 
special  instructions,  asked  on  behalf  of  the  ac- 
cused, that  propose  to  instruct  .only  as  to  the 
tendency  of  character  testimony  to  benefit  the 
accused  under  hypothetical  phases  of  the  tes- 
timony. If  special  instructions  are  given,  they 
must  cover  the  whole  law  on  the  point,  and 
the  jury  must  be  instructed  that  testimony  of 
the  good  character  of  the  accused  is  unavail- 
ing against  positive  testimony  of  guilt  8 
Rice,  Bv.  p.  607,  §  378;  1  Bish.  Cr.  Proc.  § 
489;  Thomp.  Trials,  §  4244;  U.  S.  v.  Free- 
man, Fed.  Cas.  No.  15,162,  4  Mason,  610. 

5.  When  the  charge  is  accurate  and  com- 
plete as  to  the  presumption  of  innocence,  and 
its  effect  as  evidence,  the  conviction  will  not 
be  set  aside  because  the  court  ia  the  course  of 
its  explanation  on  another  point  (i.  e.  reason- 
able doubt),  stated  the  jury  were  not  to  go 
beyond  the  testimony,  to  seek  for  doubts,  but 
must  confine  themselves  to  the  testimony,  and 
not  resort  to  extraneous  doubts  or  circumstan- 
ces. 

6.  The  tendency  of  all  authority  is  to  sus- 
tain instructions  that  substantially  embody  the 
law  applicable  to  the  case,  though  not  In  the 
precise  words  of  the  statute,  or  in  the  frame 
requested  on  behalf  of  the  accused;    and  it  is 


eQuaily  clear  that  repetition  of  that  already  sob- 
stantially  charged  cannot  be  exacted.  State  v. 
Miller,  6  South.  646,  41  La.  Ann.  677;  State 
V.  Wright  6  South.  137,  41  La.  Ann.  605; 
State  V.  Hannibal,  37  La.  Ann.  619:  State  v. 
Hartleb,  35  La.  Ann.  1180;  State  v.  Brown, 
Id.  1058;  8tate  v.  Ferguson,  87  La.  Ann.  51. 

7.  Instructions  asked  on  behalf  of  the  ac- 
cused, requiring  qualification,  are  properly  re- 
fused. State  V.  Jackson,  35  La.  Ann.  769; 
State  V.  Riculfl,  Id.  775. 

8.  In  explaining  "embezzlement'*  used  In  this 
section  (Rev.  St  §  907)  it  is  not  error,  to  illus- 
trate the  offense,  for  the  court  to  refer  to  the 
usual  methods  of  proof  of  general  acceptance; 
nor  can  such  illustrations  be  understood  as 
changing  the  statutory  embezzlement  with 
which  the  kccused  is  charged. 

9.  The  cashier  of  a  bank  is,  in  legal  contem- 
plation, the  custodian  of  its  funds.  Section  907 
of  the  Revised  Statutes  was  designed  to  pun- 
teh  embezzlements  by  the  president  cashier,  or 
others  in  the  service  of  the  bank,  whether  or 
not  legally  charged  with  the  custody  of  the 
bank's  funds.  Hence  the  instruction,  reasonably 
construed,  was  not  erroneous,  that  in  prosecu- 
tions under  that  section,  the  actual  custody  ot 
the  money  by  the  accused  must  not  be  shown. 

10.  Nor  will  the  verdict  be  set  aside  because. 
In  explaining  the  intent  to  constitute  the  of- 
fense of  "wilfully  and  knowingly"  embezzling 
and  converting  the  funds  of  the  bank,  the  trial 
Judge  stated,  in  effect  that  embezzlement  was 
the  fraudulent  appropriation  of  another's  prop- 
erty; that  the  intent  of  the  accused  to  appro- 
priate to  his  own  use  must  have  existed  at  the 
time  of  the  appropriation  charged  to  constitute 
the  offense;  that  "an  act  was  willfully  done 
when  done  without  reasonable  belief  it  was 
lawful";  these  and  similar  expressions  of  the 
trial  judge  announcing  with  reasonable  ac- 
curacy the  criminal  intent  essential  to  the 
crime. 

11.  The  refusal  to  allow  a  challenge  for  cause 
Is  no  ground  to  set  aside  the  verdict  when  the 
juror  did  not  serve,  and  the  jury  is  completed 
without  exhausting  the  peremptory  challengea 
of  the  accused.  State  v.  Farrer,  35  La.  Ann. 
315;  State  v.  Creech,  38  La.  Ann.  480;  State 
T.  Garig,  8  South.  934,  43  La.  Ann.  366. 

(Syllabus  by  the  Court) 

Appeal  from  criminal  district  court,  parish 
of  Orleans. 

William  P.  Nicholls  and  John  B.  De  Blanc 
were  convicted  of  embezzlement,  and  ap- 
peal.    Afi^rmed. 

Beattie  &  Beattie,  T.  Marshatt  Miller,  Chand- 
ler C.  Luzenberg,  Charles  Louque,  and  Law- 
rence H.  Pngh,  for  appellants.  Milton  J.  Cun« 
ningham,  Atty.  Gen.,  and  Robert  H.  Marr, 
Dlst  Atty.,  for  the  State. 

MILLER,  J.  The  defendant  appeals  from 
the  sentence  following  his  conviction  on  an 
indictment  nnder  section  907  of  the  Revised 
Statutes,  milking  it  a  crime  for  any  presi- 
dent, cashier,  officer,  or  person  in  the  serv- 
ice of  any  bank  chartered  by  this  state  to 
embezzle  and  convert  the  money  belonging 
to  the  bank,  or  deposited  in  it  The  indict- 
ment follows  the  language  of  the  statute,  and 
charges  that  the  defendant,  on  the  date 
specified,  being  president  of  the  Bank  of 
Commerce,  a  bank  chartered  by  the  state  of 
Louisiana,  then  and  there  did  feloniously, 
willfully,  and  knowingly  convert  to  his  own 
use  $20,000  belonging  to  the  bank,  and  de- 
posited  therelB.    5k^e^^^.^9^^bJlta 
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of  exception  and  asslgnmentB  of  error  in  the 
record,  and  aa  single  propositions  are  made 
tlie  subjects  of  two  or  more  exceptions  or  as- 
signments, it  will  be  more  convenient  to  deal 
with  the  propositions,  instead  of  attempting 
to  discuss  each  bill  separately. 

It  is  urged  the  Jury  should  have  been  char- 
ged there  was  no  law  to  sustain  the  indict- 
ment, and,  on  the  same  ground,  that  the 
Judgment  should  have  been  arrested.  The 
argument  is  that  to  embezzle  and  convert 
to  his  own  use  money  belonging  to  the  bank, 
or  deposited  in  it,  used  in  our  statute,  or, 
rather,  section  907  of  the  Revised  Statutes, 
announces  no  crime.  It  is  supposed  the 
statute  is  deficient  in  not  setting  forth  the 
ingredients  of  the  offense,  or,  to  state  it  in 
another  form,  does  not  define  the  offense  it 
seeks  to  create.  "Embezzle,"  with  or  with- 
out the  usual  addition,  "convert  to  his  use," 
finds  its  definition  in  the  text-books,  and  is 
of  constant  use  in  the  statutes  for  the  pun- 
ishment of  crime.  The  words  have  a  tech- 
nical and  popular  significance,  and  plainly 
convey  the  "wrongful  appropriation  of  the 
property  of  another  by  the  party  intrusted 
with,  or  who  has  possession  of,  it,  under 
some  trust,  duty,  or  office."  With  this  sig- 
nificance, couched  in  the  appropriate  techni- 
cal terms,  "embezzle,"  alone,  and  with  "con- 
vert to  his  own  use,"  is  to  be  found  in  the 
crimes  act  of  the  United  States;  notably,  in' 
the  familiar  sections  of  the  Revised  Stat- 
utes dealing  with  the  officials  of  national 
banks,  as  well  as  In  our  own  Criminal  Code. 
Rev.  St  tJ.  S.  §S  5200,  5439,  5453;  Rev.  St 
1870,  §  907;  Pierce  &  King's  Revisory  Legis- 
lation of  1852,  p.  198;  Acts  1855,  No.  120,  I 
83,  p.  143;  Rev.  St.  1856,  p.  149,  §  84;  Rev. 
St  1870,  p.  179;  Rose.  Cr.  Bv.  p.  438;  2 
Whart.  Cr.  Law,  §  1907;  U.  S.  v.  Britton, 
107  U.  S.  666,  2  Sup.  Ct  512;  U.  S.  v.  North- 
way,  120  U.  S.  p.  334,  7  Sup.  Ct  580;  Moore 
V.  U.  S.,  160  IT.  S.  268,  16  Sup.  Ct.  294.  If 
we  correctly  appreciate  the  argument  in  an- 
other aspect,  it  supposes  the  statute  deficient 
in  legal  certainty  because  it  omits  the  words 
that  the  property  embezzled  came  Into  the 
hands  of  the  party  in  the  course  of  his  em- 
ployment, or  by  virtue  of  his  office,  or  other 
words  to  show  the  relation  to  the  property 
of  the  party  charged.  Without  these  words, 
it  is  claimed,  there  is  no  distinction  between 
embezzlement  and  larceny.  The  answer  to 
this,  we  think,  is  that  the  offense  of  embezzle- 
ment, purely  of  statutory  creation,  may  be 
constituted  without  the  words  the  argument 
exacts  as  essential.  Such  words  as  describe 
the  relation  of  the  party  charged  to  the  prop- 
erty embezzled  (1.  e.  that  it  came  Into  his 
hands  by  virtue  or  in  the  course  of  his  em- 
ployment), used  In  connection  with  embezzle- 
ment by  bank  officials,  could,  in  strictness, 
be  applied  only  to  the  cashier,  In  legal  con- 
templation the  custodian  of  the  bank's 
funds.  The  purpose  of  our  statute  was  to 
reach  the  president,  or  others  In  the  service 
of  the  bank,  whether  or  not  the  custodian 


of  the  funds.  Whether  the  funds  embezzled 
were  paid  to  the  president  by  a  debtor  of 
the  bank,  or  taken  by  the  president,  or  in 
his  hands,  to  be  used  for  the  bank,  or  by 
whatever  mode  such  funds  were  in  his  pos- 
session, it  was  the  design  of  our  statute  to 
provide  the  offense  of  embezzling  such 
funds  by  the  president  or  others  in  the  serv- 
ice of  the  bank.  '  Hence  the  statute,  in  deal- 
ing with  embezzlements  by  presidents  of 
banks,  omits  the  words  used  in  other  sec- 
tions of  the  Revised  Statutes  in  defining  the 
offense  generally.  It  was  enough,  in  the 
view  of  the  lawgiver,  to  enact  that  any 
president  of  a  bank,  who  embezzles  its 
funds,  should  suffer  the  prescribed  penalty. 
The  terms  of  the  statute  necessarily  imply 
funds  in  his  hands  as  president  The  stat- 
ute, in  our  opinion,  does  define  the  offense, 
and  distinguishes  it  from  larceny.  By  the 
terms  of  the  statute,  giving  to  "embezzle" 
its  recognized  significance,  the  offense  of 
willfully  and  knowingly  appropriating  to  his 
use  the  funds  of  the  bank  by  the  president 
must  be  deemed  to  be  created. 

If  section  907  constitutes,  by  its  terms,  a 
complete  offense,  then  the  recognized  rule  ap- 
plies, that  in  indictments  for  statutory  offens- 
es, it  suffices  to  follow  the  words  of  the  stat- 
ute. An  exception  to  the  rule  is  where  the 
common-law  designation  of  a  crime  is  em- 
ployed. Then  the  essentials  of  that  crime 
must  be  stated  in  the  indictment.  In  this 
case  no  such  designation  is  used.  The  stat- 
ute complete,  as  we  think,  in  its  statement 
of  the  offenses,  is  the  guide  for  the  pleader. 
On  this  branch  of  the  case,  our  attention  is 
directed  to  the  decision  of  the  insufficiency  of 
an  indictment  under  a  federal  statute,  di- 
rected against  embezzlements  of  public  prop- 
erty by  any  person.  It  was  held,  under  such 
a  statute,  to  be  essential  the  indictment 
should  show  the  relation  of  the  party  charged 
to  the  property  he  is  charged  to  have  em- 
bezzled. No  such  relation  appeared  in  that 
statute,  and  without  that  there  was  nothing 
to  distinguish  embezzlement  from  larceny. 
Moore  v.  U.  S.,  160  U.  S.  p.  270,  16  Sup.  Ct. 
2Q-L  The  difference  between  that  and  our 
statute  is  obvious.  The  relation  of  the  bank 
official  to  the  moneys  of  the  bank  Is  implied 
in  our  statute.  The  statute  is  directed  against 
the  bank  president  who  embezzles  the  bank's 
funds.  The  words  imply  the  essence  of  em- 
bezzlement, that  distinguishes  it  from  larceny, 
1.  e.  that  he  was  in  possession  as  president, 
and  embezzled  the  funds  thus  lawfully  in  his 
possession.  In  the  case  cited  the  court  ob- 
served that  if  the  statute  contains  all  the 
elements  of  embezzlement  no  addition  is  re- 
quired in  the  indictment  Not  expressly,  it 
is  true,  but  with  equal.  If  not  greater,  force, 
by  necessary  implication,  our  statute  contains 
that  ingredient  the  argument  supposes  to  be 
wanting;  i.  e.  that  the  funds  came  into  the 
hands  of  the  president  as  president  Any- 
thing more  to  embrace  that  element  would  be 
mere  verbiage.  Where  nothing  is  to  be  adde^l 
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to  the  statutory  definition,  it  sn^ces  for  the 
indictment  to  follow  the  statute,  and  is  un- 
safe to  state  the  offense  otherwise.  It  re- 
mains to  add  the  sufficiency  of  an  indictment 
in  the  form  of  that  here  was  maintained  by 
our  predecessors.  We  hold  the  indictment 
sufficient  1  Bish.  Or.  Proc.  |  356;  1  Whart 
Cr.  Law,  §  34;  State  v.  Palmer,  32  La.  Ann. 
572,  574. 

It  Is  strenuously  insisted  by  the  charges  re- 
quested,' motion  to  quash,  and  the  assign- 
ments of  error,  that  section  907  of  the  Re- 
vised Statutes  has  no  application  to  the  ac- 
cused, because  he  is  president  of  a  bank  not 
chartered  by  special  legislative  act,  but  under 
the  general  law.  The  argument  Is  based  on 
the  fact  that  this  section  was  originally  an 
act  of  tJie  legislature  of  1821,  when  all  our 
banks  were  chartered  by  special  acts.  Hence, 
it  Is  argued,  the  section  must  now  be  deemed 
to  refer  to  that  class  of  banks  alone,  and  not 
to  those,  like  the  Bank  of  Commerce,  organ- 
ized under  the  general  law.  The  argument 
confronts  the  plain  language  of  the  section, 
extending  to  all  chartered  banks.  But  one 
or  two  banks  still  linger  under  special  char- 
ters. The  result  of  the  argument  is,  there 
is  no  law  in  Louisiana  to  reach  embezzle- 
ments by  officials  of  state  banks  chartered  in 
the  only  mode  allowed  since  the  prohibition 
of  special  charters.  Const  art.  46.  We  are 
told  to  meet  this  supposed  defect  In  our  legis- 
lation with  the  equanimity  enforced  by  the' 
aphorism  that  the  law,  as  written,  and  not 
the  consequence,  is  the  Judicial  guide.  No 
court  should  affirm  the  result  exacted  by  the 
argument  without  the  closest  scrutiny  of  the 
reasoning  for  the  conclusion.  The  earnest- 
ness of  the  argument  has  given  to  the  propo- 
sition an  importance  far  beyond  that  of  first 
impression,  and  Induced  that  consideration 
due  to  the  zeal  and  research  of  counsel.  The 
distinction  made  by  our  laws  in  reference  to 
the  modes  of  business  and  privileges  of  banks 
chartered  under  special  acts,  and  banks  deriv- 
ing their  charter  from  the  general  law,  have 
been  brought  to  our  notice;  and  thence  it  has 
been  argued  that,  because  only  banks  holding 
special  charters  existed  in  1821,  therefore  the 
legislation  of  that  year  is  to  carry  a  limitation 
on  section  007  of  the  Revised  Statutes,  and 
restrict  It  to  the  class  of  banks  existing  In 
1821,  though  the  section,  for  almost  half  a 
century,  h&s  been  a  part  of  our  crimes  act, 
embracing  all  banks,  whether  chartered  by 
special  acts,  or  under  the  general  law.  In 
this  connection  our  attention  has  been  di- 
rected to  the  decision  of  a  district  judge  that 
a  penal  section  of  another  character  (now 
section  877  of  the  Revised  Statutes),  origi- 
nally Introduced  in  the  free  banking  act  of 
1853,  was  to  be  restricted  to  the  officials  of 
such  banks;  and,  by  the  same  reasoning,  it 
is  claimed  section  007  Is  to  be  confined  to 
banks  of  the  earlier  class  of  1821,  when  all 
held  by  special  charters.  This  decision,  we 
think,  entirely  omits  the  control  that  should 
have  been  exerted  in  the  determination  of  the 


question  arising  from  the  fact  that,  although 
the  provision  of  the  act  of  1853  was  origi- 
nally confined  to  free  banks,  It  afterwards  be- 
came, like  section  007,  a  part  of  the  crimes 
act  applying  to  all  banks.  It  seems  to  us, 
in  construing  a  penal  or  any  statute,  the 
prominent  object  iQ  the  legislative  contempla- 
tion, must  have  its  influence.  We  must  sup- 
pose the  legislature  in  1821  proposed  to  pun- 
ish embezzlements  by  bank  officials,  and  to 
provide  the  legislation  for  that  purpose  for 
all  time,  and  for  all  banks,— not  only  for  the 
class  of  banks  then  existing.  In  this  view, 
the  act  of  1821  would  have  applied  to  all 
banks  coming  into  existence  afterwards  by 
the  changed  methods  of  later  years.  But  we 
think  it  entirely  conclusive  against  the  con- 
tention in  this  respect  that  this  act  of  1821, 
even  if  limited  to  one  class  of  banks  origin- 
ally, was  incorporated  in  the  crimes  act  ap- 
plicable to  all  banks,  as  early  as  1852,  and 
was  re-enacted  in  1856,  and  again  in  1870. 
Pierce  &  King's  Digest  of  1852,  p.  102;  Acts 
1855,  No.  166;  Rev.  St  1856,  §  84.  We  think 
the  motion  to  quash,  and  the  charges  on  the 
ground  that  section  007  of  the  Revised  Stat- 
utes did  not  apply  to  the  Bank  of  Commerce, 
were  properly  denied. 

It  Is  insittted  the  charge  of  the  court  was 
not  in  accordance  with  the  law  in  respect  to 
the  presumption  of  Innocence.  The  text 
writers  and  decisions  exhibit  some  variance 
in  expression,  but  none  of  substance.  In  stat- 
ing the  presumption  of  innocence.  As  one 
puts  it,  the  law  presumes  innocence  until  the 
contrary  is  proved,  or  appears  from  a  strong- 
er presumption.  Another  writer  states  it 
thus:  "As  men  do  not  generally  violate  the 
criminal  Code,  the  law  presumes  every  man 
Innocent;  but  some  do  transgress  It,  and  there- 
fore evidence  Is  received  to  repel  the  pre- 
sumption. This  legal  presumption  of  inno- 
cence is  to  be  regarded  by  the  Jury  In  every 
case  as  part  of  the  evidence,  to  the  benefit  of 
which  the  accused  is  entitled."  1  Greenl.  Ev. 
§S  34,  35;  Rose.  Cr.  Ev.  p.  14.  At  the  outset 
of  the  charge  we  find  the  Instruction  was 
given  to  the  Jury:  "All  persons  accused  of 
crime  are  presumed  by  law  to  be  Innocent 
until  they  are  proven  to  be  guilty.  The  con- 
sequence of  this  rule  of  law  is  that  they  are 
not  required  to  prove  their  innocence,  but 
may  rest  upon  the  presumption  in  their  favor 
until  it  is  overcome  by  positive  affirmative 
proof.  It  is  therefore  the  duty  of  the  state 
to  establish  to  your  satisfaction,  beyond  a 
reasonable  doubt  every  essential  ingredient 
necessary  to  constitute  the  guilt  of  the  pris- 
oners of  the  crime  charged."  We  are  asked 
to  set  aside  the  verdict  in  this  case  on  the 
ground  that  the  instruction  did  not  place  the 
defendant  with  all  the  advantage  the  law 
secured  to  him  by  the  presumption  of  inno- 
cence. It  is  a  serious  responsibility  to  dis- 
turb the  verdict  of  a  jury  on  the  ground  of 
misdirection.  It  should  undoubtedly  be  done 
when  the  accused  has  been  deprived  by  the 

charge  of  that  correct  instruction  as  to  the 
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law  to  which  he  is  entitled.  But,  on  reason 
and  authority,  no  court  should  set  aside  the 
verdict  In  a  criminal  case  because  of  asserted 
error  in  giving  to  the  jury  a  familiar  principle 
of  law,  unless  the  instruction  is  clearly  erro- 
neous. Nor,  when  an  instruction  which  fair- 
ly covers  the  legal  principle  has  been  given, 
should  the  verdict  be  disturbed  because  the 
trial  Judge  declines  to  give  the  same  princi- 
ple in  that  varied  form  in  which  it  is  request- 
ed on  oehalf  of  the  accused.  In  what  respect 
does  this  instruction  misstate,  or  fail  to  con- 
vey to  the  jury  an  adequate  appreciation  of, 
the  presumption  of  innocence?  Unless  we 
find  the  substantial  basis  to  hold  the  Instruc- 
tion deficient  or  misleading,  it  is  beyond  the 
power  of  this  court  to  disturb  the  verdict 
After  the  trial  court  had  thus  charged,  the 
following  instruction  on  the  same  point  was 
asked,  which  the  trial  judge  refused,  on  the 
ground  his  charge  was  sufficient,  and  that 
the  instruction  was  calculated  to  mislead:  "If 
you  find  from  the  evidence  that  the  actions 
of  the  accused  present  a  double  aspect,~one 
free  from  crime,  and  the  other  criminal,— and 
your  minds  are  in  doubt  on  this  matter,  you 
are  bound,  under  the  law,  to  lean  to  that 
construction  and  interpretation  of  the  acts  of 
the  accused  which  would  make  their  acts  hon- 
est and  noncriminal;  for  the  presumption  of  in- 
nocence is  a  conclusion  drawn  by  the  law  in 
favor  of  the  citizen,  by  virtue  whereof,  when 
brought  to  trial  upon  a  criminal  charge,  he 
must  be  acquitted,  unless  he  is  proven  to  be 
guilty.  This  presumption  of  innocence  is  an 
instrument  of  proof  created  by  the  law  In  fa- 
vor of  one  accused,  whereby  his  innocence  is 
established,  until  sufficient  evidence  is  in- 
troduced to  overcome  the  proof  which  the 
law  has  created.  Every  reasonable  doubt  or 
presumption  arising  from  the  evidence  must 
be  construed  In  favor  of  the  accused."  The 
requested  charge  is,  we  think,  argumenta- 
tive—that is,  goes  beyond  the  statement  of 
the  legal  principle;  proposes  to  guide  the 
jury  in  the  application  of  the  principle  they 
are  to  make  of  the  presumption  under  hy- 
pothetical phases  of  the  testimony.  But  it 
is  difficult  to  find  in  the  more  elaborate  charge 
requested  any  clearer  or  fuller  enunciation 
of  the  presumption  of  innocence  than  that 
expressed  in  the  charge  of  the  court.  In  the 
argument  to  show  the  insufficiency  of  the 
charge,  it  is  urged  the  presumption  of  in- 
nocence is  not  a  mere  shield,  but  a  ''weapon 
of  offense,"  and  proves  innocence  until  the 
contrary  is  established.  But  this  effect  of 
the  presumption  of  innocence  is  quite  as  terse- 
ly stated  in  the  charge,  though  the  jury  are 
not  told  that  the  presumption  is  both  a 
"shield"  and  a  **weapon,"— not  apt  to  be  un- 
derstood by  them.  It  is  claimed  in  the  argu- 
ment that  the  defendant  In  a  criminal  case 
does  not  rest  on  the  mere  presumption  of 
Innocence,  but  "by  force  of  the  law  that 
tries  him,  puts  in  evidence,  as  part  of  the 
proof i  the  fact  of  innocence";  and  this,  it  is 
added,  is  positive  evidence,  which  the  law 


recognizes  as  introduced  in  every  case,  and 
proves  innocence,  till  broken  down  by  strong- 
er proof.  This  is  a  strong  presentation  of 
the  presumption  in  the  argument  to  a  court, 
but,  in  our  view,  would  be  utterly  inappro- 
priate to  give  to  the  jury.  We  do  notTecog- 
nize  that  the  "fact  of  innocence"  is  put  in 
evidence.  The  presumption  is  not  the  fact, 
but  disappears  with  contrary  proof.  This 
part  of  the  argument  Is  not  persuasive  Qiat 
the  law  as  to  the  presumption  was  not  fully 
given,  nor  does  the  argument  point  out  how 
the  charge  could  have  been  fairer  to  the  ac* 
cused.  But  the  argument  supposes  that  the  er- 
ror as  to  the  presumption  is  made  apparent  by 
considering  it  in  connection  with  the  charge 
as  to  reasonable  doubt.  The  presumption  of 
innocence,  and  the  principle  that  requires 
proof  beyond  reasonable  doubt,  are  totally 
distinct.  The  objection  based  on  the  charge 
as  to  reasonable  doubt,  supposed  to  aid  the 
other  objection,  is  that  the  trial  judge.  In 
charging  as  to  reasonable  doubt,  excluded,  it 
is  claimed,  from  the  jury,  the  presumption  of 
innocence.  In  that  part  of  the  charge  the 
jury  are  told  they  must  not  go  beyond  the 
evidence  to  seek  for  doubts,  but  must  con- 
fine themselves  to  the  testimony,  and  not  re- 
sort to  extraneous  facts  or  circumstances. 
Doubts  of  innocence  could  not  arise  from  the 
presumption  of  innocence.  The  very  ex- 
plicit charge  as  to  that  presumption  and  its 
effect,  already  given,  must  be  deemed  to  have 
distinctly  impressed  the  jury  they  must  give 
that  presumption  its  full  weight,  along  with 
all  the  testimony  in  the  case.  It  strikes  us 
as  a  strained  appreciation  that  in  any  part  of 
the  instructions  the  jury  were  told  to  dis- 
card, or  in  any  manner  to  exclude,  the  pre- 
sumption from  their  consideration.  The 
court,  in  that  part  of  the  charge  which  it  is 
claimed  tended  to  exclude  the  presumption, 
was  dealing  with  another  subject,  and  not 
until  the  jury  had  been  explicitly  charged  as 
to  the  presumption.  The  charge  in  a  crim- 
inal case  must  be  construed  In  a  reasonable 
sense,  and,  thus  construed,  we  think  the 
charge  as  to  the  presumption  not  at  all 
weakened  by  the  other  instructions  relied 
on  in  the  argument  It  is  claimed  that  a 
recent  decision  of  the  United  States  supreme 
court  aids  this  contention  of  the  defendant 
Coffin  V.  U.  S.,  156  U.  S.  446,  15  Sup.  Ot 
394.  In  that  case,  as  we  read  it  the  ver- 
dict of  the  jury  was  set  aside,  not  for  any 
error  In  the  charge  as  to  the  presumption, 
but  because  none  was  given.  While  there 
was  an  elaborate  direction  as  to  reasonable 
doubt,  the  charge  was  deficient  in  not  in- 
structing as  to  the  presumption  of  innocence. 
The  court  In  that  case  deemed  it  proper  to 
distinguish  with  great  elaboration  the  dif- 
ference between  reasonable  doubt  and  the 
presumption  of  innocence.  In  defining  the 
presumption  of  innocence,  the  court  said  it 
was  evidence  introduced  by  the  law  itself  on 
behalf  of  the  accused,  and,  again,  "that  it  was 
an  instrument  of  proof,  which  the  court  wep^ 
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bound  to  oonslder.**  This  language  the  ar- 
gument emphasizes  as  illustrating  the  de- 
ficiencies in  the  charge  in  this  case.  The 
supreme  court  in  that  case  is  not  defining 
the  charge  to  the  jury.  It  uses  the  language 
to  show  the  difference  between  reasonable 
doubt  and  the  presumption.  The  pertinence 
of  the  decision,  too,  is  affected  by  the  point 
at  issue.  In  that  case  there  was  no  instruc- 
tion as  to  the  presumption.  Here  that  in- 
struction was  given.  In  thei  opening  of 
this  charge  there  is  the  clearest  statement,  as 
we  think,  of  the  presumption  of  innocence, 
followed  by  an  equally  distinct  expression 
that,  as  a  consequence,  the  accused  was  not 
required  to  prove  innocence,  but  entitled  to 
rest  on  the  presumption  until  overcome  by 
positive  alflrmative  proof;  and  this  is  followed 
by  the  explicit  language  that  the  state  must 
prove  beyond  a  reasonable  doubt  every  in- 
gredient to  constitute  guilt.  On  the  most 
careful  consideration,  we  are  unable  to  ap- 
preciate the  ground  for  complaint  of  the  de- 
fendants on  this  part  of  the  charge,  and  hold 
that  the  exceptions  to  the  charge  on  this 
point,  and  to  the  refusal  of  that  requested, 
afford  no  basis  on  which  we  can  set  aside 
the  verdict  of  the  Jury. 

A  large  portion  of  the  discussion  has  been 
directed  to  the  instruction  given  and  that 
refused  as  to  the  character  of  the  defend- 
ants. On  this  subject  the  court  charged  that 
good  character  is  to  be  considered  just  as 
any  other  fact  in  the  case;  is  to  be  weighed 
and  considered  as  any  other  evidence,  "and 
to  have  such  weight  as  the  jury  should  deem 
it  entitled  to,  under  all  the  evidence  in  the 
case."  The  charge  left  to  the  jury  the  l)ear- 
Ing  and  weight  of  the  testimony,  omitted 
any  expression  as  to  the  deductions  they 
should  draw;  and  this  is,  we  think,  consonant 
with  the  spirit  of  our  law,  that  submits  to 
the  jury,  exclusively,  the  effect  of  testimony, 
and  confines  the  judge  to  instructing  them 
on  the  law.  Rev.  St  §  991.  It  is  strenuously 
contended  the  court  should  have  gone  further, 
and  defined  the  appropriate  weight  of  char- 
acter testimony  in  hypothetical  phases  of  the 
evidence.  We  are  asked  to  set  aside  the  ver- 
dict on  the  ground,  substantially,  that  the 
charge  denied  to  the  defendants,  the  benefit 
that  would  have  been  derived  from  a  dif- 
ferent instruction  of  the  weight  of  character. 
The  jury,  it  Is  insisted,  should  have  been 
told  explicitly  the  weight  and  effect  of  good 
character,  and  to  give  it  that  effect  when 
proved.  The  text  writers,  examining  the 
value  of  character  testimony  in  criminal  pros- 
ecutions, recognize  its  usefulness  In  doubt- 
ful cases,  and  affirm  the  competency  of  the 
testimony  in  all  cases.  Such  testimony,  it  Is 
stated,  may  tend  to  create  a  doubt  In  favor 
of  the  accused,  or  remove  a  doubt  against 
him;  but,  with  singular  unanimity,  the  au- 
thorities are  to  the  effect  that  testimony  of 
good  character  is  useless  against  clear  evi- 
dence of  guilt,  and  any  special  instruction 
to  juries  as  to  character  testimony  must  con- 


vey the  qualification  that,  if  the  jury  are 
satisfied  by  positive  evidence  of  the  guilt  of 
the  accused,  character  testimony  is  wholly 
unavailing.  We  find  the  principle  thus  stated, 
substantially,  in  the  text-books;*  and  Mr 
Rice's  book  on  CMminal  Evidence  may  be  ac- 
cepted as  the  type  of  all  authority  on  the 
point  Page  607,  f  378  et  seq.;  Thomp.  Trials. 
§  2444,  p.  1799;  1  Bish.  Gr.  Proc.  $  489.  And 
in  our  own  Reports  we  have  State  v.  Garic, 
35  La.  Ann.  970.  As  intimated  in  some  of 
the  text-books,  and  obvious  to  the  common 
mind,  a  special  charge  as  to  good  character, 
with  the  qualification  that  must  accompany 
it,  would  be  apt  to  impress  the  jury  more 
against,  than  in  favor  of,  the  prisoner.  The 
trial  judge  states  he  thought  it  fairer  to  the 
accused  to  give  the  general  proposition  that 
the  jury  should  give  to  the  proof  of  good 
character  the  weight  they  conceived  should 
be  attached  to  it  under  all  the  circumstances 
of  the  case.  It  is  impressive  that  the  special 
instructions  were  not  asked  in  that  form  in 
which  they  must  have  been  given,  we  think, 
if  given  at  alL  The  special  instructions  asked 
were:  "(Jood  character,  when  proved,  may 
create  reasonable  doubt,  and  operate  an  ac- 
quittal, no  matter  what  the  proof."  Again 
the  charge  was  asked:  "If  the  jury,  from  the 
evidence,  are  in  doubt  as  to  what  was  the 
intent  of  the  accused  in  doing  certain  acts, 
or  a  series  of  acts,  you  have  a  right,  in  ar- 
riving at  a  conclusion  on  this  point,  to  take 
in  consideration  and  weigh  the  character  of 
the  accused;  and  If  you  find  that,  prior  to 
the  doing  of  the  act.  charged,  the  accused  bore 
a  high  character  for  honesty  and  integrity 
in  the  community  in  which  he  lived,  you  are 
to  weigh  this  fact,  and  to  give  the  accused 
the  benefit  of  it  Character,  under  certain 
phases  of  the  case  at  bar,  tends  to  create  a 
doubt,  which  otherwise  might  not  have  ex- 
isted. In  favor  of  the  accuscxl,  or  to  remove 
a  doubt  already  existing  against  him.  You 
should  look  upon  it  as  a  part  of  the  whole 
evidence  adduced  upon  the  trial,  and  it  is 
an  important  factor  in  coming  to  a  conclu- 
sion, when  you  have  doubt  as  to  the  in- 
nocence or  guilt  of  the  accused."  The  trial 
judge  refused  both  charges,  on  the  ground 
he  had  charged  sufficiently  as  to  character, 
and  he  could  not  give  either  of  the  request- 
ed Instructions  without  qualification,  and  be- 
cause they  tended  to  mislead  and  confuse 
the  jury.  The  first  of  the  requested  instruc- 
tions, we  presume,  is  not  Insisted  upon.  But 
in  the  argument  the  last,  it  is  contended, 
should  have  been  given.  It  is  quite  true  that 
the  instruction  does  not  assume  the  effect 
of  any  evidence  before  the  jury,  but  the  hypo- 
thetical form  of  the  statement  will  not  of  it- 
self make  an  Instruction  proper.  This  charge 
is  not  the  mere  statement  of  a  legal  prin- 
ciple. It  is  argumentative.  Its  tendency  is 
all  in  favor  of  the  accused,  and  does  not 
present  that  principle  in  respect  to  character 
testimony  the  state  is  entitled  to  Insist  upon. 
It  is  often  that  some  allusion  to  the  facts  ac- 
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companies  the  instruction  as  to  the  law,  but 
in  all  cases  it  is  exacted  that  the  instruction 
shall  not  assume  the  facts  as  proved,  or  take 
the  form  of  an  argument.  Aside  from  the 
form  in  which  the  instruction  is  framed,  it 
seems  to  us  there  is  the  more  serious  objec- 
tion already  stated:  The  instruction  is  not 
a  full  statement  of  the  law.  The  instruc- 
tion announces  only  the  tendency  of  char- 
acter testimony  to  favor  the  accused.  No 
instruction  as  to  the  bearing  of  character  tes- 
timony would  be  complete  that  did  not  in* 
struct  that  such  testimony  could  not  avail 
against  positive  testimony  of  guilt  It  is, 
we  think,  too  clear  for  discussion,  that,  if 
special  instructions  are  given  on  any  sub- 
ject, the  whole,  and  not  part  only,  of  the 
law,  is  to  be  given,— least  of  all,  that  part 
only  that  operates  in  favor  of  the  defendant 
3  Rice,  £v.  p.  607,  §  378.  It  is  equally  clear 
that,  if  the  requested  instructions  require  ex- 
planation or  qualification,  they  should  be  re- 
fused. State  V.  Riculfl,  35  La.  Ann.  775;  State 
y.  Jackson,  Id.  769.  It  is  our  conclusion  the 
instructions  asked  were  properly  refused. 
The  instruction  the  court  gave  on  the  bear- 
ing of  proof  of  good  character  was,  in  our 
view,  sufficient  to  secure  to  the  defendant  the 
full  benefit  of  that  species  of  proof.  The 
further  instructions  asked  on  his  behalf,  in 
our  view,  could  not  have  been  given,  with  due 
regard  to  the  rights  of  the  state  and  settled 
jurisprudence. 

In  the  discussion  here,  the  argument  has 
assailed  the  explanation  of  the  trial  judge 
as  to  the  character  of  the  reasonable  doubt 
Following  the  explicit  charge  that  the  state 
must  prove  every  ingredient  of  guilt  be- 
yond a  reasonable  doubt,  the  court  charged: 
"This  doubt  must  be  a  reasonable  one;  that 
is,  one  founded  upon  a  real,  tangible,  sub- 
stantial basis,  and  not  upon  a  mere  caprice, 
fancy,  or  conjecture.  It  must  be  such  a 
doubt  as  would  induce  action  without  hesi- 
tation in  an  important  matter  by  reasona- 
ble men  in  the  exercise  of  an  ordinary, 
yet  prudent,  judgment  It  must  be  such  a 
doubt  as  would  make  you  feel  you  had  not 
an  abiding  conviction  as  to  the  prisoner's 
guilt  If,  after  giving  a  fair  and  impartial 
consideration  to  all  the  facts  in  the  case, 
you  find  the  evidence  unsatisfactory  upon 
any  point  Indispensably  necessary  to  consti- 
tute the  prisoner's  guilt,  this  would  give  rise 
to  such  a  reasonable  doubt  as  would  jus- 
tify you  in  rendering  a  verdict  of  not  guilty. 
You  are  not  permitted  to  go  beyond  the  evi- 
dence to  seek  for  doubts,  but  must  confine 
yourselves  strictly  to  a  dispassionate  and 
Impartial  consideration  of  the  testimony 
given  upon  the  trial.  You  should  not  resort 
to  extraneous  facts  or  circumstances  in 
reaching  your  verdict"  We  have  read  and 
considered  the  objection  to  this  part  of  the 
charge.  The  expression  is  questioned  in  the 
argument,  that  it  "must  be  such  a  doubt 
as  would  induce  action  without  hesitation, 
in  an  important  matter,  by  reasonable  men, 


in  the  exercise  of  ordinary  but  prudent  judg- 
ment." The  comment  is  that  the  reasona- 
ble doubt  is  not  that  which  induces,  but  that 
which  deters,  action.  Between  the  doubt 
that  deters  and  that  which  Induces  action, 
the  difference  is  metaphysical.  Taking  this 
whole  charge,  we  do  not  think  it  could  have 
been  misunderstood  by  the  jury.  We  should 
find  it  extremely  difficult  on  this  ground  to 
set  aside  this  verdict,  and  the  difficulty  in 
thus  setting  it  aside  would  not  be  as  serious 
as  giving  a  satisfactory  reason  for  it 

It  is  urged  in  support  of  one  of  the  excep- 
tions that  the  court  erred  in  defining  the 
offense  In  its  charge  to  the  jury.  The  court 
instructed  that  the  indictment  was  based 
on  section  007  of  the  Revised  Statutes,  em- 
bodied in  his  charge  that  embezzlement  was 
the  fraudulent  appropriation  of  property  by 
the  person  to  whom  it  was  intrusted,  that 
the  intent  must  be  fraudulent,  that  by  "crim- 
inal intent"  the  law  means  the  intent  to  do 
an  act  forbidden  by  law,  that  this  intent  im- 
parts to  the  act  the  character  of  an  offense, 
and  that  an  act  was  willfully  done  when 
done  without  reasonable  belief  it  was  law- 
ful. It  is  contended  that  as  the  offense  was 
statutory,  the  charge  was  erroneous,  in  not 
instructing  that  the  evidence  must  show  de- 
fendant was  one  of  the  persons  mentioned 
in  the  statute,  and  had  knowingly  and  will- 
fully converted  to  his  own  use  the  money  of 
the  bank;  and  the  argument  insists  that  the 
trial  judge  defined,  not  the  offense  for  which 
the  defendant  was  on  trial,  but  some  other. 
It  seems  to  us  that  the  recital  to  the  jury  of 
the  entire  section  907  of  the  Revised  Stat- 
utes; the  statement  the  defendant  was  on 
trial  for  that  offense,  and  that  the  state 
must  prove  every  allegation  of  the  indict- 
ment which  reproduced  the  statute,— must 
be  deemed  to  give  the  jury  full  instruction 
that  the  evidence  should  show  the  defendant 
was  president  of  the  bank,  and  had  know- 
ingly and  willfully  converted  its  funds.  We 
cannot  appreciate  that  this  verdict  is  to  be 
set  aside  because  the  jury  were  not  expressly 
told  they  must  find  that  the  defendant  was 
president  of  the  bank,  nor  on  the  ground 
they  were  not  sufficiently  instructed  that,  to 
convict,  they  must  find  he  willfully  and 
knowingly  embezzled  and  converted  its 
funds.  While  embezzlement  is  a  statutory 
offense,  it  has  the  significance,  generally  ac- 
cepted, of  the  appropriation  of  the  property 
of  another  by  the  person  to  whom  it  is  in- 
trusted, with  the  intent— or,  as  it  Is  some- 
times expressed,  .for  the  purpose— of  apply- 
ing it  to  his  own  use.  This  is  the  substance 
of  the  definition  we  find  in  all  the  books,  ac- 
companied by  such  adjectives  as  "felonious," 
"wrongful,"  or  "fraudulent"  If  the  trial 
judge  defined  "embezzlement"  at  all,  in  our 
view,  he  must  have  given  substantially  the 
definition  we  find  in  this  charge.  We  there- 
fore cannot  appreciate  that  the  charge  is 
erroneous  in  its  definition,  but  it  seems  to  us 
to  convey  with  substantial  accuracy^  the^jeld-^ 
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ments  of  the  offense,  with  an  apt  explana- 
tion of  "embezzlement,**  the  leading  word 
In  the  section.  It  is  strennonsly  urged  that 
"fraudulent,**  used  In  the  charge,  is  not  the 
equivalent  of  the  adjective  employed  in  the 
section.  The  reading  of  the  section,  and  the 
statement  that  was  the  offense  for  which 
the  accused  was  on  trial,  apprised  the  jury 
the  act  must  have  been  committed  "know- 
ingly and  willfully.*'  It  seems  to  us,  "will- 
fully and  knowingly**  appropriating  another's 
property  might  well  be  qualified  as  "fraudu- 
lent*' or  wrongful,  without  misleading  the 
Jury,  or  varying  the  issue  they  were  to  try. 
Again,  it  is  claimed  that  •'willfully**  was  not 
correctly  stated  to  the  Jury.  The  word  is 
often  used  in  the  sense  of  the  commission  of 
an  unlawful  act,  with  knowledge  it  is  un- 
lawful. "Without  reasonable  ground  for 
believing  the  act  to  be  lawful,"  is  one  of  the 
definitions  given  by  Abbott,  taken  from  a 
Wisconsin  decision.  This  knowledge,  and  a 
purpose  to  do  wrong,  are  given  in  one  of  the 
cases.  The  trial  judge  stated  that  to  do  an 
act  forbidden  by  law,  without  reasonable  be- 
lief it  was  lawful,  was  to  do  it  willfully. 
Between  doing  an  unlawful  act,  knowing 
it  to  be  unlawful,  and  doing  it  without  rea- 
sonable belief  it  is  lawful.  Is  a  difference 
of  words.  We  do  not  perceive  that  in  this 
respect  the  accused  has  any  cause  to  com- 
plain  of  the  charge.  It  is  insisted,  too,  that 
the  trial  Judge  erred  in  referring  to  the  usual 
proofs  of  embezzlement,  in  defining  the  of- 
fense. The  examples  of  these  proofs  given 
by  the  trial  judge  were  those  found  in  the 
text  writers  In  illustrating  embezzlement; 
i.  e.  false  accounts  by  the  party  charged,  his 
refusal  to  account,  or  his  concealment  of  the 
funds  intrusted  to  him.  2  Archb.  Gr.  Prac.  & 
PI.  p.  455.  We  find  no  error  in  the  refer- 
ences by  the  trial  Judge  to  the  proofs  usually 
administered  to  support  the  charge.  It  is 
contended,  too,  that  the  court  erred  in  its  in- 
struction that,  to  constitute  the  offense,  un- 
der section  907,  the  actual  custody  of  the 
funds  by  the  bank  officer  charged  was  not 
essential.  The  law  deems  the  cashier  the 
custodian  of  the  bank*8  funds.  Morse, 
Banks,  p.  156.  The  idea  conveyed  by  this 
part  of  the  charge  is  that  the  section  extends 
to  every  officer  of  the  bank  who  embezzles 
the  bank's  funds,  whether  or  not  the  legal 
custodian.  Whether  the  president  or  any 
officer  of  the  bank  comes  into  the  possession 
of  the  bank*s  funds  by  payment  from  the 
bank*s  debtor,  or  takes  the  funds,  or  obtains 
possession  in  any  other  mode,  and  appropri- 
ates the  funds  to  his  own  use,  he  is  brought 
within  the  scope  of  this  section.  Hence  the 
omission  in  the  section  of  the  words,  "which 
he  BhaU  receive  in  the  course  of  his  employ- 
ment,** to  be  found  in  section  905,  applicable 
to  embezzlement,  or  other  fiduciary  relations. 
We  think  the  trial  judge  was  correct  In  thus 
explaining  the  nature  of  the  offense  created 
by  section  907.  State  y.  Pahner,  32  La.  Ann. 
565. 


We  have  thus  given  attention  to  the  sup- 
posed omissions  and  misdirections  in  the 
charge  defining  the  offense.  The  law  de- 
nouncing embezzlements  by  bank  officials 
was  fully  stated.  The  jury  were  told  the 
intent  to  do  the  act  forbidden,  without  rea- 
sonable belief  it  was  lawful,  was  the  intent 
required  to  convict;  were  further  instructed 
that  the  intent  to  appropriate  at  the  time  of 
the  appropriation  must  have  existed,  to  con- 
stitute the  offense.  And,  in  addition  to  the 
general  instructions,  we  find  the  charge: 
"If  you  are  convinced  the  accused  embez- 
zled or  wrongfully  converted  to  their  own 
use  the  money  of  the  bank,  it  will  be  your 
duty  to  convict"  This  was  accompanied 
with  other  instructions  adapted  and  tending 
to  maintain  the  defense  relied  on  by  the  ac- 
cused, if,  in  the  opinion  of  the  Jury,  the  de- 
fense was  established.  Thus,  the  court  fur- 
ther charged:  "If,  on  the  other  hand,  you 
find  that  though  the  money  of  the  bank  was 
taken  by  the  accused,  or  either,  that  it  was 
not  embezzled  or  wrongfully  converted,  but 
was  drawn  for  the  benefit  of  the  bank,  and 
was  so  used,  it  will  be  your  duty  to  acquit." 
We  cannot  resist  the  conclusion  that  these 
instructions  as  to  the  character  of  the  of- 
fense were  all  the  accused  could  reasonably 
expect.  Our  courts  have  repeatedly  affirm- 
ed that  the  charge  in  its  entirety,  and  noi 
isolated  parts,  is  the  test  of  its  sufficiency. 
If  verdicts  were  to  be  set  aside  under  that 
rigid  criticism  that  finds  fault  with  a  word 
or  phrase,  not  the  precise  adjective  or  form 
of  expression  used  in  the  statute  creating 
the  offense,  few  verdicts  would  stand.  If 
the  Instructions  to  Juries,  fairly  construed 
according  to  the  appreciation  of  reasonable 
men,  to  whom  they  are  supposed  to  be  ad- 
dressed, are  substantially  correct,  the  law 
is  satisfied.  On  the  fullest  examination  of 
this  part  of  the  case,  we  find  no  basis  to  dis- 
turb the  verdict 

Another  exception  was  reserved  to  the  re- 
fusal to  charge:  "If  the  jury  are  satisfied 
that  the  accused  concealed  the  fact  of  the 
withdrawal  of  the  funds  of  the  bank  from 
the  directors,  or  any  of  them,  but  still  used 
the  funds  for  the  benefit  of  the  bank,  they 
are  not  guilty  of  embezzlement  or  conver- 
sion." The  court,  in  refusing  this  charge, 
stated:  "This  charge  was  requested  by  the 
attorney  for  J.  A.  De  Blanc.  I  think  it  fully 
covered  by  the  general  and  special  charges 
given.  To  have  given  It  as  set  forth  In  the 
bill  would  have  narrowed  the  issue  before 
the  Jury  to  a  question  of  concealment  The 
only  question  was  whether  the  defendants 
had  used  the  money  for  their  own  benefit, 
or  for  the  benefit  of  the  bank.  I  think  the 
charge  confusing  and  misleading."  The 
objection  to  the  requested  charge  is  well 
stated  by  the  trial  Judge.  Concealment  is 
usually  the  accompaniment,  but  is  not  itself 
crime.  The  requested  instruction  tended  to 
confine  the  attention  of  the  Jury  to  one  only 

of  the  elements  of  the  offense.    The  reason 
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assigned  far  the  reqaested  instruction  was 
that  the  judge  bad  virtually  instructed  that 
concealment  of  the  drawing  of  the  money 
proved  guilt.  We  do  not  so  understand  the 
Instructions  to  the  jury.  The  part  of  the 
charge  supposed  to  call  for  the  requested  in- 
structions is,  we  presume:  *'The  usual  evi- 
dence given  of  the  embezzlement  is  that, 
having  received  the  money,  he  denied  the 
receipt  of  it,  or  did  not  account  for  It  when 
he  ought,  or  accounted  for  other  money,  and 
not  for  it,  or  rendered  false  accoimts,  or 
practiced  some  other  deceit  in  order  to  pre- 
vent detection,  from  which  the  jury  might 
fairly  infer  that  the  defendant  either  ac- 
tually disposed  of  the  money,  or  withheld 
it  from  his  employer  with  Intent  to  do  so, 
which  seems  to  be  the  meaning  of  'embez- 
zle.' In  order  to  constitute  the  crime,  it  is 
necessary  there  should  be  criminal  intent. 
No  man  should  be  punished  as  a  criminal 
unless  his  intent  is  to  do  wrong."  We  do 
not  understand  that  these  general  refer- 
ences to  the  "usual  proofs"  laid  down,  in 
the  main,  in  the  text-books,  as  ordinarily 
administered  in  prosecutions  for  embezzle- 
ments, had  any  tendency  to  announce  to  the 
jury  that  concealment  in  itself  proved  guilt 
Our  attention  is  directed  to  the  exception 
to  the  overruling  of  the  defendants'  chal- 
lenge for  cause  to  a  juror  on  the  ground 
that  he  had  formed  a  fixed  opinion  in  re- 
spect to  the  charge  against  the  defendants. 
The  juror  was  subjected  to  a  long  exami- 
nation, both  by  the  state  and  by  the  coun- 
sel for  the  defendants;  stated  that  he  had 
heard  the  subject  discussed;  had  a  prejudice 
against  bank  officers,  arising  from  the  then 
recent  bank  troubles;  would  carry  that  prej- 
udice with  him  into  the  jury  box.  First, 
said  he  would  require  the  accused  to  prove 
their  innocence,  but  changed  that  statement. 
The  juror  made  other  answers,  some  favor- 
able and  others  unfavorable  to  his  compe- 
tency, but,  on  his  final  examination  by  the 
Judge,  stated  he  could  try  the  case  impar- 
tially, and  give  his  verdict  on  the  testimony. 
The  whole  tendency  of  our  jurisprudence  is 
to  test  the  fitness  of  the  juror,  not  by  his 
expression  in  answering  one  or  more  ques- 
tions, but  by  his  answers  in  their  entirety, 
and  great  influence  in  determining  his  com- 
petency is  exerted  by  his  final  answer  to  the 
trial  judge.  State  v.  Jones,  38  La.  Ann.  792; 
State  V.  Jackson,  36  La.  Ann.  96.  We  should 
be  inclined  to  hold  the  ruling  correct,  but, 
even  if  not,  it  would  afford  the  accused  no 
ground  of  complaint  The  judge  states,  in 
signing  the  bill,  that  the  juror  did  not 
serve,  because  challenged  peremptorily;  that, 
when  the  juror  was  challenged,  the  accus- 
ed, between  them,  had  23  peremptory  chal- 
lenges left;  and  that  no  complaint  was 
made  afterwards  that  either  was  compelled 
to  accept  an  obnoxious  juror.  The  Judge 
adds  that  many  of  the  Juror's  answers  were 
due  to  his  confusion  caused  by  his  lengthy 
cross-examination,  but  the  examination  of 


the  whole  satisfied  the  judge  the  juror  was 
competent.  The  fact  *  however,  the .  juror 
did  not  serve,  and  the  panel  was  obtained 
without  any  complaint  afterwards  of  other 
jurors,  and,  as  we  understand  the  statement 
of  the  judge,  without  exhausting  the  per- 
emptory challenges,  removed  any  cause  of 
complaint  against  the  ruling.  State  v.  Far- 
rer,  35  La.  Ann.  315;  State  v.  Melton,  37 
La.  Ann.  77;  State  v.  Egan,  Id.  368;  State  v. 
Redmond,  Id.  774. 

The  trial  judge  stated  to  the  jury  that 
the  accused,  under  our  law,  had  the  right 
to  testify  in  their  own  bdbalf ;  but  if  they 
do  not  avail  themselves  of  this  right  their 
failure  should  not  be  construed  for  or 
against  them.  This  is  the  substance  of  Act 
No.  29  of  1886,  which  adds,  **the  judge  shall 
so  charge  the  jury."  It  is  insisted  the  judge 
had  no  right  to  allude  in  any  manner  to  the 
fact  the  defendants  did  not  testify,  and,  be- 
cause he  did  so,  we  must  reverse  the  ver- 
dict We  cannot  take  that  view.  We  find 
in  the  briefs  two  decisions,— one  by  the  New 
York  court  of  appeals,  that  the  presiding 
judge  has  no  right  to  allude  to  the  fact  the 
prisoner  had  not  availed  himself  of  testify- 
ing as  permitted  by  their  statute;  another 
by  the  supreme  court  of  Illinois,  that  no 
presumption  against  the  prisoner  arises  from 
his  failure  to  testify,  under  their  statute,  and 
the  trial  is  to  be  conducted  on  the  same 
presumption  as  if  the  statute  had  not  been 
passed.  We  doubt  however,  whether  in  ei- 
ther state  such  an  allusion  aa  that  made 
here  would  vitiate  the  verdict  In  Wilson 
V.  U.  S.,  149  U.  S.  60.  13  Sup.  Ct.  765,  the 
prosecuting  officer,  in  the  course  of  his  ad- 
dress to  the  jury,  commented  with  great  se- 
verity on  the  fact  the  defendant  did  not  go 
on  the  stand,  though  entitled  to  do  so  under 
the  act  of  congress.  We  do  not  think  that 
decision  sustains  defendants*  contention  di- 
rected against  the  statement  of  the  judge. 
The  direction  in  the  act  of  1886,  "the  judge 
shall  so  charge,"  was  designed  to  exclude 
from  the  minds  of  the  jury  any  inference, 
unfavorable  to  the  accused,  arising  from  his 
not  testifying.  In  our  view,  the  statement 
of  the  Judge  in  this  respect  furnishes  the 
accused  no  basis  for  complaint 

We  presume  the  bill  we  find  in  the  record 
bringing  up  a  newspaper  article  attributing 
to  the  district  attorney  remarks  on  the  trial 
of  the  case  in  the  lower  court  is  not  pressed. 
For  obvious  reasons,  we  could  not  notice  the 
bill;  and  the  district  attorney  states  that, 
in  addressing  the  Jury,  he  made  no  remarks 
beyond  the  line  of  his  duty. 

The  bills  of  exception  are  numerous.  There 
are  assignments  of  error,  besides.  The.  dis- 
cussion has  not  followed  or  dealt  with  the 
bills  or  assignments  separately,  but  rather 
with  the  issues  raised.  The  case  has  re- 
ceived close  and  earnest  attention  at  our 
hands.  We  believe  no  part  of  the  case  has 
not  been  considered;  that  at  least,  has  been 
intended  by  us.    The  restricted  province  off 
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this  court  Is  to  deal  only  with  the  questions 
of  ]A^t  and  they  have  been  ably  discussed 
by  counsel.  But,  with  all  the  aid  of  the 
argument  in  support  of  the  contentions  on 
behalf  of  defendants,  the  conclusion  we 
reach  is  that  the  record  shows  no  ground  to 
reverse  the  sentence.  It  is  therefore,  order- 
ed, adjudged,  and  decreed  that  the  sentence 
of  the  lower  court  be  affirmed. 

On  Application  for  Rehearing. 
(May  2,  1898.) 

BLANCHARD,  J.  We  have  again  exam- 
ined this  case  in  all  its  phases.  That  part 
of  the  argument  addressed  to  the  question 
of  the  competency  of  the  juror,  challenged 
peremptorily  on  behalf  of  the  accused,  after 
the  trial  judge  overruled  the  challenge  for 
cause,  had  our  careful  consideration  when 
the  case  was  before  us  recently,  and  has 
been  again  considered,  with  all  the  aid  fur- 
nished by  the  briefs  on  the  rehearing.  The 
objection  to  the  juror's  competency,  found- 
ed on  some  of  his  answers  to  a  protracted 
cross-examination,  in  which  the  questions 
relating  to  the  condition  of  his  mind  were 
put  in  varied  forms,  did  not  Impress  us  as 
well  founded,  and  we  stated  in  our  opinion 
the  inclination  of  our  minds  was  that  the 
juror  was  competent  We  found,  too.  In 
the  record,  the  statement  of  the  trial  Judge, 
in  signing  the  bill  of  exceptions,  that  the 
accused,  with  23  challenges  not  used  when 
he  made  this  peremptory  challenge  to  the 
juror,  obtained  a  Jury,  with  no  complaint 
afterwards  that  he  was  compelled  to  accept 
an  obnoxious  Jury.  It  is  insisted,  in  the 
application  for  rehearing,  we  were  mistaken 
in  the  import  of  this  statement,  and  that 
in  point  of  fact  the  accused  did  exhaust 
his  peremptory  challenges,  and  hence  was 
not  within  the  rule  precluding  any  further 
objection  to  the  overruling  of  the  challenge 
for  cause  laid  down  in  State  v.  Creech,  38 
La.  Ann.  480,  and  State  v.  Garig,  43  La. 
Ann.  p.  365,  8  South.  934,  cited  by  the  state, 
and  similar  decisions,  to  which  we  referred 
in  our  first  opinion.  We  were  not  willing 
to  adhere  to  the  Import  carried,  as  we 
thought,  by  this  statement  of  the  trial 
judge,  in  view  of  the  earnest  protest  we 
find  in  the  rehearing  briefs  against  the  im- 
plication that  the  accused  had  exhausted 
his  peremptory  challenges.  We  have,  there- 
fore, reviewed  with  care  the  answers  of 
this  juror  on  his  voir  dire,  on  which  the 
trial  judge  pronounced  him  competent,  cor- 
rectly so,  as  we  thought,  and  expressed  in 
our  previous  opinion. 

It  Is  a  common  experience  that  any  pros- 
ecution for  an  offense  such  as  charged  here 
attracts  public  notice,  newspaper  comment, 
and  becomes  the  subject  of  discussion.  It 
is  Inevitable  that  men,  whose  intelligence 
prompts  them  to  read  the  newspapers, 
mingle  in  or  listen  to  current  discussion  in 
the  clubs,  on  the  streets,  or  other  places, 


Imbibe  impressions,  and  frequently  express 
ophilons,  in  respect  to  the  alleged  offense. 
Nor  is  it  at  all  uncommon  that  prejudices 
result  from  the  same  causes,  which  are  to 
be  considered  when  the  citizen  is  called 
as  a  juror  to  try  the  case  of  which  he  has 
heard,  read,  and  discussed.  But,  if  there  Is 
anything  settled  in  our  jurisprudence  and 
of  general  recognition,  it  is  that  impres- 
sions or  prejudices  of  that  character,  which 
a  man  takes  up  or  forms  without  any  ac- 
tual knowledge,  but  produced  by  newspaper 
comments,  common  report,  and  the  discus- 
sions usually  directed  to  topics  of  interest 
to  the  community,  do  not  disqualify  him  as 
a  juror.  If  that  kind  of  disqualification 
existed,  no  jury  in  any  important  criminal 
case  could  be  obtained,  unless  of  those  who 
never  read  newspapers,  and  whose  mental 
condition  is  such  as  to  give  them  no  con- 
cern or  interest  in  current  topics  apt  to 
attract  notice  in  the  community.  The  test 
put  in  the  Aaron  Burr  Case,  to  which  our 
attention  has  been  directed  in  the  argument, 
is  that  light  impressions  or  predilections  in 
favor  of  or  against  the  accused  do  not  dis- 
qualify the  juror,  but  he  must  have  on  his 
mind  that  fixed  conviction  closing  his  mind 
against  the  facts  and  resisting  the  force  of 
testimony.  1  Burr's  Trial,  p.  416,  Fed.  Cas. 
No.  14,698.  With  amplification  and  vari- 
ance of  expression,  we  find  the  test  dis- 
cussed in  the  text-books  and  decisions,  but 
with  no  improvement  of  the  terse  expres- 
sion of  the  eminent  jurist  who  gave  it 
nearly  a  century  since.  The  serious  question 
which  we  considered,  and  have  reconsider- 
ed, is  whether  we  can  set  aside  this  verdict 
on  any  theory,  admitting  of  any  support 
of  fact,  that  the  juror  whose  competency 
is  in  question  came  to  the  jury  box  with 
any  such  preadjudication  as,  in  the  language 
of  Chief  Justice  Marshall,  closed  his  mind 
to  the  access  of  the  testimony  and  against 
that  infiuence  that  testimony  should  exert 
If  we  are  to  take  the  answers  of  the  Juror 
made  to  some  of  the  questions,  couched  in 
different  forms  of  Interrogation  suggested 
by  the  ingenuity  and  zeal  of  defendants' 
counsel,  prolonged  to  the  point  of  perplex- 
ing the  witness,  then  the  argument  against 
his  competency  would  have  its  force.  But, 
as  we  read  the  juror's  answers,  he  did  not 
appreciate  the  questions,  nor  the  import  of 
the  answers,  on  which  the  argument  agftinst 
his  competency  is  based.  When  taken  in 
hand  by  the  Judge,  whose  interrogation  Is 
apt  to  give  the  witness  the  confidence  and 
composure  frequently  disturbed  by  counsel 
in  a  long,  persistent  cross-examination,  the 
Juror  explains  what  he  intended  to  express, 
and  negatives  that  import  on  which  the 
argument  rests  impugning  his  competency. 
Thus,  asked  by  the  trial  Judge  to  explain 
what  he  meant,— whether  he  would  require 
the  accused  to  prove  their  innocence,-~his 
answer  is:  "The  only  thing  I  alluded  to  In 
answering  whether  I  woul( 
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udlce  against  the  accnsed,  I  would  not  bave 
any  such  prejudice.  In  case  I  was  taken 
as  a  juror,  would  guide  myself  entirely 
according  to  the  testimony;  hare  no  prej- 
udice against  the  accused.''  Again:  "Would 
you  require  the  state  to  prove  them  guilty? 
No,  sir.  What  do  you  mean?  It  Is  hicom- 
prehensible."  And  then  the  judge  asks, 
"Would  you  require  the  state  to  prove  them 
guilty  before  you  said  so?'  and  the  juror 
answered,  "Yes,  sir."  "Would  you  require 
them  to  prove  their  Innocence  before  the 
state  proved  them  guilty?  No,  sir."  The 
juror  is  again  interrogated  by  counsel  for 
the  accused;  is  again  carried  over  the  points 
of  his  discussions,  expressions  as  to  his 
prejudices,  and  what  he  would  or  would  not 
do  in  hypothetical  cases  and  in  the  case  at 
bar.  It  is  In  the  course  of  this  renewed 
examination  the  Juror  exclaims,  "You  get 
me  so  mixed  up."  We  gather  from  this 
part  of  his  examination  that  he  had  heard 
the  subject  discussed;  generally  did  not 
join  in  such  discussion;  never  formed  an 
opinion;  had  no  prejudice;  did  not  mean 
to  say  he  had  any  prejudice;  had  a  prej- 
udice against  the  crime,  not  against  the 
parties,  because  he  did  not  know  the  par- 
ties; answered  "Yes"  to  the  question  wheth- 
er. If  taken  as  a  juror  in  a  case  against  the 
president  and  cashier  of  a  bank  that  failed, 
would  there  not  be  some  bias  that  would 
affect  his  verdict;  and  to  the  repeated  ques- 
tion, varied  In  form,  whether  the  prejudice 
would  work  against  the  accused,  answered, 
"Partly,  yes."  In  a  previous  answer  he 
said:  "My  prejudices  would  be  unseated 
in  one  way.  If  taken  as  a  juror,  would 
guide  myself  according  to  the  testimony, 
and  that  would  relieve  my  prejudice."  Aft- 
er all  this  on  the  final  examination  by  the 
judge,  the  juror  stated  explicitly  and  for- 
cibly that  he  had  no  prejudice  against  the 
accused;  and  to  the  question  whether  he 
<iould  try  the  case  fairly  and  Impartially 
-on  the  facts,  without  letting  any  prej- 
udice against  the  crime  affect  his  verdict, 
answered  with  positiveness,  "I  certainly 
would."  Manifestly,  no  court  can  hold  a 
juror  incompetent  because  of  answers  he 
makes  in  error,  and  afterwards  corrects. 
The  explanation  and  correction  from  a  ju- 
ror, to  whom  no  motive  for  evasion  can  be 
imputed,  carries  the  Impress  of  sincerity 
and  frankness,  and  adds,  we  think,  to  the 
credit  due  to  his  answers.  His  whole  ex- 
amination produces  on  our  minds  the  im- 
pression that  the  juror  lacked  expression, 
misunderstood  questions,  gave  wrong  an- 
swers, and  did  have  a  prejudice  against 
the  offense,  but  none  against  the  accused. 
The  testimony,  as  a  whole,  with  his  cor- 
rections and  explanation,  leads  us  to  the 
conclusion  that  In  no  sense  could  the  test 
of  exclusion,  so  often  announced,  be  applied 
to  the  juror. 

Again,  as  we  stated  In  our  original  opinion, 
our  decisions  have  always  attached  deserved 


weight  to  the  final  answers  of  the  juror  to 
the  trial  judge.  Although  the  juror  may 
have  formed  or  expressed  an  opinion  as  to  the 
guilt  of  the  accused,  not,  of  course,  of  that 
fixed  character  that  resists  proof,  and  if  the 
juror  states  that  he  can  try  the  case  fairly 
and  impartially  on  the  law  and  the  testimony, 
he  Is  deemed  competent.  The  juror  in  this 
case  conforms  to  the  standard  of  competency 
of  our  own  jurisprudence,  and,  as  we  think, 
to  that  of  other  states,  utterly  opposed  to 
that  kind  of  test  that  rests  on  one  or  more 
answers,  but  that  other,  requiring  us  to  look 
at  all  the  juror's  answers,  and  give  appropri- 
ate weight  to  those  made  to  the  judge.  State 
V.  Desmouchet,  32  La.  Ann.  1241;  State  v. 
Johnson,  33  La.  Ann.  889;  State  v.  Hornsby, 
Id.  1110;  State  v.  De  Ranee,  34  La.  Ann.  191; 
State  V.  Re  veils,  35  La.  Ann.  802;  State  v. 
Dugay,  Id.  327;  State  v.  Jackson,  36  La.  Ann. 
96.  To  set  aside  this  verdict  on  the  ground 
of  the  objection  to  this  juror,  in  our  view, 
would  be  Inconsistent  with  the  unbroken  line 
of  our  decisions. 

In  all  its  aspects  this  case  has,  we  repeat, 
had  earnest  attention.  To  review  the  other 
points  in  the  brief  for  the  rehearing  would 
be  only  to  restate  the  views  expressed  in  our 
original  opinion.  It  is  our  conclusion  there 
Is  no  basis  to  disturb  the  verdict  under  the 
jurisdiction  vested  in  us,  restricted,  as  it  is, 
to  questions  of  law.     Rehearing  refused. 

Reasons  for  Not  Agreeing  With  the  Opinion  of 
the  Majority  in  Refusing  the  Applica- 
tion for  a  Rehearing. 

BREAUX,  J.  A  conclusion  based  upon  a 
fact  assumed  by  mistake  (that  the  panel  was 
obtained  without  defendant  having  exhausted 
his  challenges)  was  an  error.  The  accused 
did  exhaust  his  peremptory  challenges  before 
the  panel  bad  been  filled.  The  statement 
came  to  this  court  from  the  trial  judge,  that 
when  the  juror  was  challenged  the  accused 
had  23  challenges  left,  and  that  no  complaint 
was  made  afterwards  during  the  trial;  that 
he  was  not  compelled  to  accept  an  obnoxious 
juror.  While  the  statement  of  the  trial 
judge,  as  to  the  number  of  challenges  left, 
was  entirely  correct,  it  was  accepted  by  this 
court  as  conveying  a  more  comprehensive 
meaning  than  he  (the  judge)  intended  to  con- 
vey. He  (the  judge)  referred  evidently  to 
the  number  of  challenges  left  at  the  time  of 
the  challenge  of  a  juror  by  the  accused.  The 
challenges  were  exhausted.  This  being  the 
fact,  should  not  this  court  grant  a  rehearing 
In  order  to  consider  the  question  from  the 
standpoint  of  challenges  exhausted  by  the  ac- 
cused before  the  jury  had  been  completed? 
I  respectfully  think  it  should.  The  premises 
being  different,  our  conclusion  should  be  re- 
considered from  that  point  of  view.  I  there- 
fore favor  hearing  further  argument  In  mat- 
ter of  the  competency  vel  non  of  one  of  the 
jurors  challenged  peremptorily  for  cause  al- 
leged, and  which  challenge  was  not  sustained 
by  the  court  a  qua.        ^.^.^.^^^  ^^^^^^  ^  ii^Ie 
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L  I  caimot  agx«e  with  the  majority  of  the 
court  for  the  reaison:  A  juror  was  challenged 
for  cause;  the  challenge,  under  the  court's 
ruling,  was  not  allowed. 

2.  Xt  now  appears  that  the  number  of  chal- 
lenges waB  exhausted,  and,  If  this  Juror  was 
not  competent,  the  defendant  was  deprived 
by  the  ruling  of  one  of  his  challenges,  used  to 
get  rid  of  an  alleged  incompetent  Juror. 

3.  The  court  should,  in  my  Judgment,  be- 
fore final  action,  have  determined  whether  or 
not  this  Juror  was  competent,  and  this  only 
after  hearing  on  that  point. 

4.  This,  in  my  view,  would  have  been  con- 
sonant with  the  court's  rule  in  all  cases  of 
late  years. 


(50  La.  Ann.  U47) 

MONTELBONE  v.  HARDING  et  al.  (ROYAL 

INS.  CO.,  Intervener.     No.  12,541).i 
(Supreme  Court  of  Louisiana.     March  7, 1898.) 
Party  Walls— Rights  and  Liabilitibs  of  Owh- 

BK8— InsUKAMCB— SUBROOATION. 

1.  The  wall  built  by  plaintiff  was  made  a 
common  wall  by  the  owners  of  the  lot  adja- 
cent, who  used  it  as  one  of  the  sides  of  their 
building.  The  trespass  and  encroachment  char- 
ged, in  that  plaintiff  had  exceeded  by  about 
two  inches  the  nine  inches  allowed  to  one  who 
builds  a  wall  on  a  dividing  line,  were  not  sus- 
tained. 

2.  The  defendants,  having  made  use  of  the 
wall  as  a  support  for  their  own  building,  are 
indebted  for  one-half  of  the  cost  of  construc- 
tion. 

3.  The  intervener,  an  insurance  company, 
was  subrogated  to  the  right  of  plaintiff  when 
it  paid  plaintiff  the  value  of  one-half  of  the  old 
party  wall,  which  had  not  been  insured. 

4.  An  amount  equal  to  the  value  of  thQ  old 
wall  was  allowed  to  the  intervener,  in  accord- 
ance with  the  decree  in  Monteleone  v.  Insur- 
ance Co.,  18  South.  472,  47  La.  Ann.  1563. 
The  remainder  due  by  the  defendants  is  an 
amount  to  which  plaintiff  has  a  right;  it  being 
for  costs  of  construction,  to  which  interveners 
had  not  been  subrogated,  as  it  was  the  addi- 
tional cost  of  the  new  wall. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Suit  by  Antonio  Monteleone  against  Mrs. 
J.  M.  Harding  and  others.  The  Royal  In- 
surance Company  intervened.  From  the 
Judgment  rendered,  plaintiff  appeals.  Affirm- 
ed. 

Albert  Voorhlea,  for  appellant.  Dart  &  Ker^ 
nan,  for  appellees  J.  M.  Harding  and  others. 
Farrar,  Jonas  &  Kruttschmitt,  for  appellee 
Royal  Ins.  Co. 

BREAUX,  J.  This  suit  was  brought  by  the 
plaintiff  for  $2,376.43,  the  alleged  proportion 
due  by  the  defendants  of  the  value  of  a  wall 
separating  the  property  of  plaintiff  and  de- 
fendants. The  answer  traverses  the  allega- 
tions of  plaintiff's  petition,  and  specially 
pleads  that  there  was  no  necessity  of  de- 
molishing the  old,  and  substituting  a  new, 
wall;    that  plalntiil  substituted  a  wall  of 

1  Rehearing  denied  June  28^  18d8. 


greater  width,  and  encroached  thereby  i^on 
their  property  some  2^  inches  in  excess  of 
the  measure,  in  width,  of  the  old  walL  The 
pray^  was  for  a  Judgment  condemning  the 
plaintiff  to  remove  the  wall  to  its  former 
limits,  and  drying  all  liability;  alternatively 
in  case  of  Judgment  in  plaintiff's  favor,  then 
that  respondents  have  an  offset  and  deduc- 
tion, from  such  sum  as  may  be  found  doe, 
for  the  value  of  the  old  wall  owned  In  com- 
mon. The  Royal  Insurance  Company  inter- 
vened, and  alleged  that  it  had  insured  plain- 
tiff's building;  that  it  was  destroyed  by  fire 
within  the  terms  and  life  of  the  policy,  and 
that  thereafter  he  brought  suit,  and  recover- 
ed Judgment  for  $8,000;  that  one  of  the  ele- 
ments of  loss  recovered  by  him  was  the  value 
of  the  whole  party  wall  separating  his  prop- 
erty from  that  of  the  defendants  here,  and 
that  he  got  the  sum  of  $4,157.15,  as  the  value 
of  the  wall;  that  the  Judgment  rendered 
under  which  this  amount  was  collected  in- 
cluded one-half  of  the  party  wall  which  Mon- 
teleone was  seeking  to  recover  from  the  de- 
fendants in  the  suit  before  us  for  determina- 
tion; that  intervener,  the  insurance  company, 
had  paid  and  satisfied  the  Judgment  render- 
ed against  it,  as  Just  stated,  and  that  by  the 
payment  it  was  subrogated  by  law  to  the 
claims  of  Monteleone  against  the  adjacent 
proprietors  for  one-half  of  the  value  of  the 
party  wall;  that  the  right  of  subrogation  was 
recognized  by  the  Judgment  of  this  court,— 
citing  Monteleone  v.  Insurance  Co.,  47  La. 
Ann.  1563,  18  South.  472.  The  intervener 
claimed  an  amount  alleged  as  being  equal 
to  one-half  of  the  party  wall  owned  by  the 
proprietors  of  adjacent  property  defendants 
in  this  suit.  The  defendants  filed  a  general 
denial  in  answer  to  the  petition  of  the  in- 
surance company,  intervener.  The  plaintiff, 
Monteleone,  alleged  in  his  answer  to  the  in- 
tervention, substantially,  that  he  had  not  in- 
sured the  whole  party  wall,  but  that  he  had 
only  insured  the  half  of  which  he  was  the 
owner,  and  that  he  had  only  recovered  its 
value,  and  not  the  value  of  the  entire  wall: 
that  the  reservation  of  this  court  in  the  case 
cited  supra  was  not  as  extensive  as  the  in- 
tervener alleged.  The  Judgment  of  the  dis- 
trict court  was  partly  in  favor  of  plaintiff 
and  against  the  defendants,  and  partly  in 
favor  of  the  Intervener  against  defendants. 

We  conclude,  from  the  argument  at  bar. 
and  the  brief,  that  defendants  no  longer  con- 
tend for  a  decree  to  compel  plaintiff  to  re- 
move the  party  wall  to  its  former  limits,  as 
prayed  for  in  their  answer.  The  difference  be- 
tween the  old  limits  of  the  wall  and  the  new 
is  only  about  two  inches.  The  new  wall  Is 
on  the  division  line  of  the  adjacent  owners, 
but  it  extends  on  the  defendants'  side  of  the 
line  about  2  inches  more  than  the  9  inches 
authorized  by  law  under  article  675.  Civ.  Code. 
Since  the  answer  was  filed,  in  which  the  de- 
fendants claimed,  by  way  of  reconventioii, 
that  because  of  the  alleged  encroachment  the 
plaintiff  should  be  made  to  demolish  his  wall. 
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the  defendants  Tebnllt  their  houses  on  the 
adjacent  lots,  and  used  the  wall  in  question, 
and  made  it  a  part  of  one  of  their  buildings. 
Having  thus  utilized  this  wall,  the  claim  for 
its  demolition,  on  the  ground  of  trespass  to 
the  extent  of  2  inches  of  land,  falls.  The 
defendants  grant  that  they  no  longer  have 
any  claim  for  its  demolition,  but  they  urge 
that  they  are  none  the  less  entitled  to  the 
value  of  the  two  inches  of  ground.  We  have 
made  a  careful  examination  of  the  evidence 
upon  which  to  base  damages  for  the  value 
of  the  land,  in  excess  of  the  9  Inches  allowed, 
upon  which  plaintiffs  wan  rests,  and  have 
not  found  that  it  made  certain  the  fact  that 
defendants  are  entitled  to  anything.  The  tes- 
timony is  somewhat  conflicting  as  to  the 
space  taken  up  by  plaintiff.  The  weight  of 
the  evidence,  in  our  Judgment,  sustains  the 
conclusion  on  this  point  that  the  wall  is  19 
inches  In  thickness,  of  which  6%  inches  ex- 
tend from  the  center  line  of  the  old  wall 
over  plaintifTs  place,  and  12^  Inches  upon 
defendants'  property;  but,  as  to  its  value, 
there  is  no  evidence  to  sustain  a  Judgment. 

This  brings  us  to  the  demand  made  upon  de- 
fendants for  the  value  of  one-half  of  the 
party  wall.  The  wall*  to  the  extent  of  its 
use  by  the  defendants,  is  a  common  wall, 
owned  in  indivision  by  plaintiff  and  defend- 
ants. It  was  entirely  rebuilt  by  plaintiff. 
The  destruction  of  the  old  wall  made  it  nec- 
essary to  rebuild  a  new  waU.  It  was  built 
at  plaintiff's  expense.  The  day  that  defend- 
ants made  use  of  the  wall  as  a  support  for 
their  own  building,  and  made  it  a  common 
wall,  they  became  indebted  for  one-half  of 
what  plaintiff  laid  out  for  its  construction. 
Civ.  Code,  art.  676.  At  the  beginning  of  our 
work  of  fixing  the  amount  due  by  the  derenu- 
ants,  the  objection  is  urged  on  their  part  that 
plaintiff  had  a  thicker  and  more  solid  wall 
bunt  than  the  defendants  needed,  and  that 
the  cost  of  construction  was  more  than  it 
should  have  been.  The  building  of  defend- 
ants was  three  stories  high;  that  of  plain- 
tiff, five.  The  weight  bearing  on  the  common 
wall  and  its  support  on  either  side  was  not 
so  greatly  different  We  conclude  from  the 
evidence  that  the  wall  was  not  built  stronger 
than  it  should  have  been  built  The  evi- 
dence discloses  that  the  difference  in  height 
between  plaintiff's  and  defendants'  buildings 
is  about  18  feet.  The  building  of  the  de- 
fendants has  a  large,  clear  span  of  about  30 
feet,  and  very  high  stories.  The  party  wall 
may  be  stronger  than  actually  necessary  to 
support  their  buildings;  but  the  difference, 
In  our  view,  Is  not  so  great  between  the 
weight  of  plaintiff's  building  and  that  of  de- 
fendants as  to  render  it  a  matter  of  sufficient 
moment  to  make  a  further  deduction  than 
was  made  when  the  case  was  tried  in  the 
district  court.  With  reference  to  the  cost  of 
materials  used  by  plaintiff  In  building  this 
wall.  It  appears  that  plaintiff  made  use  of 
hard  brick,  that  costs  more  than  the  ordinary 
brick,  with  which  the  defendants  built    He 


also  used  cement  and  mortar.  For  similar 
construction,  defendants  made  use  of  lime. 
The  difference  in  the  cost  was  not  great 
From  the  evidence,  we  infer  that  it  was  not 
necessary  to  build  a  strong  wall,  of  good  ma- 
terial, as  was  built,  and  to  which  no  objec- 
tion was  made  at  the  time  by  the  defendants. 
The  party  wall  used  by  defendants  was,  we 
are  informed,  in  height  57  feet,  and  from 
front  to  rear  103  feet  An  account  was  in 
the  record  of  the  number  of  bricks  in  the 
wall,  and  of  other  materials  made  use  of  in 
the  construction.  There  was  also  a  sketch 
of  the  wall,  clearly  indicating  the  portion  of 
the  wall  charged  to  the  defendants.  The 
measurements,  supported  as  they  are  by  evi- 
dence, and  the  items  charged,  all  have  every 
appearance  of  being  correct  The  bill  ren- 
dered by  plaintiff  to  defendants  amounted  to 
$1,060.63,  actually  paid  for  labor  and  ma- 
terial in  constructing  the  half  of  the  party 
walL  This  bill,  we  take  it,  is  binding  upon 
the  plaintiff,  and  we  take  it  as  being  a  cor- 
rect basis  of  his  demand. 

We  pass  to  another  branch  of  this  case,  grow- 
ing out  of  a  claim  set  up  by  the  intervener 
for  the  value  of  so  much  of  the  wall  as  was 
owned  by  the  defendants,  adjoining  proprie- 
tors. The  question  is  not  res  nova  in  this 
case.  In  Monteleone  v.  Insurance  Oa,  be- 
fore cited,  this  court,  in  passing  upon  the  sug- 
gestion of  defendant  to  have  deducted  one- 
half  of  the  party  wall,  which  had  been  al- 
lowed to  plaintiff  for  loss,  held  against  such 
a  deduction,  and  refused  to  grant  the  demand. 
It  follows  that  this  Judgment  decreed  that  the 
defendant  was  responsible  for  a  constructive 
total  loss  of  the  whole  wall,  and  that  no  de- 
duction as  asked  was  made.  In  the  appli- 
cation for  a  rehearing  the  defendant  urged 
that  this  was  error,  and  reiterated  the 
argument  against  the  allowance.  The  prop- 
osition in  support  of  the  i>osItIon  was  argued 
at  some  length  In  the  brief.  The  plaintiff,  In 
a  brief  in  reply  to  defendants'  application  for 
a  rehearing,  referred  to  the  reservation  con- 
tained in  the  opinion  and  Judgment  of  the 
court  We  give  no  importance  to  the  position 
taken  in  that  suit  on  this  subject  save  to 
the  extent  that  it  makes  It  manifei^t  that  it 
was  an  issue  in  the  case,  and  that  it  was 
decided  after  it  had  been  argued.  The  court, 
heretofore,  after  having  considered  the 
grounds,  expressly  determined  that  plaintiff 
was  entitled,  under  the  contract  of  insurance, 
as  made,  to  recover  for  the  whole  wall;  and 
having  reserved  to  defendant  now  intervener, 
a  right  of  subrogation,  the  matter  is  closed 
as  between  these  parties.  Under  the  decree, 
the  payment  m^de  by  the  Insurance  company 
to  the  plaintiff  carried  with  It  a  subrogation 
to  his  right.  The  plea  of  res  Judicata,  which 
the  plaintiff  interposed,  based  upon  our  decree 
in  the  case  cited  supra,  was  no  bar  to  the 
claim  under  the  subrogation  which  followed 
the  payment  of  the  loss.  The  question  re- 
solves itself  into  this:  The  defendant  in  the 
first  case  cited  supra  denied  that  plaintiff  had^ 
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the  right  to  recover  for  the  whole  wall.  This 
court,  looking  upon  the  right  of  subrogation 
as  securing  an  equiyalent  to  the  deduction 
asked,  declined  to  make  the  deduction  asked. 
It  is  manifest,  in  the  face  of  the  subrogation 
which  followed  payment,  the  plaintiff  could 
not  retain  the  whole  of  the  amount  paid,  and 
at  the  same  time  recover,  for  his  individual 
account,  any  part  of  the  sum  due  by  the  own- 
ers of  the  adjacent  property  on  the  old  wall. 
The  amount  (that  is,  the  amount  due  by  the 
defendants,  based  on  the  value  of  the  old  wall) 
was  fixed  by  the  judge  of  the  district  court 
at  a  sum  which  should  not,  in  our  view,  be 
less.  After  having  deducted  this  last  sum 
(L  e.  the  sum  allowed  to  intervener)  from  the 
total  shown  by  the  account  rendered,  of 
$l,oe0.62,  there  remained  $394.02.  From 
this  amount  was  deducted  $184.32,  cost  of 
foundation  and  footings  and  old  bricks. 
The  foundation  of  the  wall  had  not  been 
destroyed.  It  was  strong  enough  to  support 
defendants'  wall.  It  was  taken  out,  and 
another  laid  to  support  plaintiff's  heavier 
walL  It  was  reasonable,  in  our  view,  for 
plaintiff  to  bear  this  expense.  The  other 
item  deducted  was  for  old  bricks  used, 
thus  leaving  a  balance  of  $210.61  due  plain- 
tiff. It  is  in  evidence  that  the  wall  has  cost 
a  larger  sum  than  plaintiff  recovered  from  the 
intervener  under  the  decree  rendered  in  the 
first  suit  The  amounts  due  to  the  insur- 
ance company  were  fixed  by  taking  the  cost 
of  the  old  wall  as  a  basis,  as  it  had  no  con- 
cern in  the  matter  of  the  cost  of  the  new 
wall.  The  intervener  recovered  the  value  of 
the  old  wall,  and  not  the  cost  of  construction 
of  the  new  wall,  which  was  more.  It  was 
different  between  the  plaintiff  and  the  defend- 
ants. The  former  had  recovered  from  the 
Insurance  company  less  than  the  cost  of  the 
new  walL  The  defendants  had  not  objected 
to  the  material  used  in  constructing  the  new 
wall;  when  it  was  being  constructed,  they 
had  openings  made  in  the  wall  in  their  inter- 
est; and,  when  it  was  completed,  they,  with- 
out protest,  made  it  a  wall  in  common.  In 
our  judgment,  payment  of  the  difference  in 
the  cost  of  the  two  walls  by  them  is  fair, 
reasonable,  and  just  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be,  and  it  is,  affirmed. 


(60  La.  Ann.  428) 

STATB  V.  McMIGHABL  et  al.    (No.  12,744.) 

(Supreme  Court  of  Louisiana.    March  7.  1898.) 

BaIL^OFFBR   to   SUBllENDEB— PRINCIPAIi— CbIMI- 

KAL  La.w— Waiver  op  Auraionmbnt. 

1.  A  statement  made  by  sureties  of  an  ac- 
cused person  who  failed  to  make  an  appear- 
ance as  required  by  his  bond,  and  whose  bond 
had-  in  consequence  of  said  default  been  for- 
feited, til  at  "they  were  prepared  to  produce 
their  principal,"  is  not  the  formal  surrender  of 
a  principal  required  by  section  1033  of  the  Re- 
vised Statutes.  The  court  aflBrma  State  v.  Mar- 
tin, 22  South.  224,  49  La.  Ann.  752. 

2.  Where  the  crime  with  which  a  person 
stands  charged  is  a   felony,   his  attorney   is 


without  authority  to  waive  his  arraignment  in 
his  absence.  State  v.  Meekins,  6  South.  822, 
41  La.  Ann.  543;  State  v.  Jones,  30  N.  W. 
750.  70  Iowa,  505;  Younger  v.  State,  2  W.  Va, 
579;  1  Bish.  New  O.  Proc  par.  288;  People  v. 
Redinger,  55  Cal.  298;  Am.  &  Eng.  Enc.  Law, 
tit.  "Criminal  Procedure,"  p.  702. 
(Syllabus  by  the  Court.) 

Appeal  from  Ninth  Judicial  district  court, 
parish  of  De  Soto;   W.  Pike  Hall,  Judge. 

Proceeding  by  the  state  against  E.  R.  Mc- 
Michael  and  others  to  forfeit  bonds  condi- 
tioned for  the  appearance  of  defendant  Mc- 
Michael  to  answer  to  a  criminal  charge. 
Judgment  for  the  state,  and  defendants  ap- 
peal.    Affirmed. 

Elam  &  Egan  (J.  D.  Wilkinson,  of  counsel), 
for  appellants.  J.  B.  Lee,  Dist  Atty.*  for 
the  State. 

NIOHOLLS,  a  J.  On  the  4th  of  Decem- 
ber, 1897,  E.  R.  McMichael,  as  prhidpal,  and 
a  B.  Hicks,  L.  M.  Ck>ok,  and  O.  A.  Dong- 
lass,  as  securities,  executed  a  bond  in  favor 
•of*  the  governor  of  the  state,  or  his  succes- 
sors in  office,  in  the  sum  of  $300.  The  con- 
dition of  the  bond  was  that,  whereas  E.  R. 
McMichael  had  been  arrested  under  war- 
rant issued  by  the  justice  of  the  sixth  ward 
of  the  parish  of  De  Soto  for  assault  with  in- 
tent to  rape,  and  it  had  been  ordered  by  the 
district  judge  that  he  be  allowed  ball  in  said 
amount  for  his  personal  appearance  before 
him  at  the  next  regular  jury  term  of  the 
district  court,  commencing  at  the  court 
house,  in  the  town  of  Mansfield,  on  the  24th 
of  January,  1896,  to  answer  said  charge,  the 
obligation  of  the  principal  and  sureties 
would  be  null  and  void  if  the  said  boundoi 
McMichael  should  well  and  truly  appear  on 
that  day,  and  from  day  to  day,  and  term  to 
term,  and  to  answer  to  said  charge,  or  until 
legally  discharged;  otherwise,  it  would  re- 
main in  full  force  and  effect  The  district 
court  for  the  parish  of  De  Soto  met  in  regu- 
lar session  on  the  24th  of  January,  1897, 
being  the  fourth  Monday  of  that  month.  On 
the  26th  of  January,  the  grand  jury  re- 
turned an  indictment  against  E.  R.  Mc- 
Michael, charging  him  with  an  assault  with 
intent  to  rape.  On  the  27th  of  January,  Mc- 
Michael and  his  sureties  were  called  on 
their  appearance  bond  at  the  court-house 
door,  and,  defendant  having  failed  to  ap- 
pear and  answer,  judgment  of  forfeiture 
was  entered  against  both  principal  and  sure- 
ties. On  the  3d  of  February,  the  sureties 
appeared,  and  moved  to  have  the  decree  of 
forfeiture  of  the  bond  set  aside,  declaring 
that  "they  were  then  prepared  to  produce 
their  principal."  On  the  trial  of  the  rule  to 
set  aside  the  forfeiture  (commenced  Febru- 
ary 3d,  and  resumed  B^ebruary  4th),  it  was 
admitted  "that  E.  R.  McMichael  was  in  the 
town  of  Mansfield  on  the  morning  of  Janu- 
ary 27,  1898,  the  day  wheu  he  was  called  on 
his  bond,  but  at  the  time  he  was  called  on 
his  bond  he  had  left  town;  that,  when  the 
state  ordered  him  called  on  his  bond,  coiin- 
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Bel  for  defendant  offered  to  waive  arraign- 
ment; that  he  knew  he  was  indicted  at  the 
time  he  left  the  town,  on  January  27,  1898; 
that  he  returned  to  town  on  Tuesday,  Feb- 
ruary 1,  1898,  but  did  not  appear  in  court; 
that  the  jury  for  the  week  had  been  dis- 
charged before  he  appeared  or  filed  any 
rule  to  set  aside  the  forfeiture  of  his  bond; 
that  the  court,  in  open  session,  on  February 
2,  1808,  discharged  the  Jury  for  the  next 
week,  which  was  the  last  week  for  which  a 
jury  was  drawn;  that  the  indictment  was 
returned  January  26,  1898;  that  at  the  time 
the  jury  for  the  week  was  discharged,  on 
February  8,  1898,  a  jury  was  out  deliberat- 
ing on  a  case  which  had  been  tried  and  sub- 
mitted to  them  on  February  2,  1898;  that 
the  jury  was  still  out  when  the  trial  of  the 
rule  to  set  out  the  forfeiture  began,  and, 
after  the  trial  of  the  rule  had  been  adjourn- 
ed over  to  the  following  day  to  summon 
witnesses,  this  jury,  failing  to  agree,  was 
discharged  from  the  case  and  for  the  term, 
and  a  mistrial  ordered  in  that  case;  that 
there  was  no  suggestion  or  request  made  to 
the  court  by  counsel  for  defendant  to  hold 
either  the  jury  for  the  week  or  the  jury 
that  was  out  ^deliberating  on  that  case  for 
the  purpose  of  trying  the  defendant  Mc- 
Michael;  that  the  rule  to  set  aside  the  for- 
feiture was  filed  on  the  same  day  that  the  jury 
for  that  week  was  discharged,  and  after  it 
had  been  discharged;  that  two  cases  had  been 
previously  fixed  for  trial  for  the  8d  of  Feb- 
ruary, and  that  these  two  cases  were  con- 
tinued on  motion  of  the  district  attorney  on 
account  of  sickness  and  absence  of  witnesses 
before  the  rule  was  filed,  and  before  the 
jury  was  discharged;  that  the  court  was 
opened  and  held  on  February  4th  for  the 
trial  of  the  i:ule  to  set  aside  the  forfeiture, 
and  for  the  sentencing  of  prisoners  and  oth- 
er civil  business,  and  that  the  court  would 
have  been  held  whether  the  rule  was  tried 
or  not;  that  the  district  judge  informed 
counsel  for  defendant,  several  days  before 
the  filing  of  the  rule,  that  court  would  be 
opened  on  February  4th,  for  the  purpose  of 
trying  an  account  in  a  succession  in  which 
they  were  counsel;  that  there  were  nine 
cases  fixed  for  February  3,  1898,  in  two  of 
which  cases  Mr.  T.  G.  McMichael,  of  coun- 
sel for  defendant,  was  counsel,  and  that  in 
these  two  cases  he  announced  he  was  ready 
for  trial  when  they  were  called,  but  the 
cases  were  continued  as  above  stated.  That 
in  four  of  the  cases  fixed  for  February  3d 
the  defendants  pleaded  guilty  on  January 
Slst,  and  that  three  of  them  were  nolle  pros- 
equied  on  January  Slst;  that  on  February 
1st  the  defendants  in  two  of  the  cases  were 
sentenced,  thus  disposing  of  all  the  cases 
fixed  for  Thursday,  except  the  two  referred 
to  in  the  above  admission;  that  no  criminal 
cases  were  fixed  for  a  later  day  than  Febru- 
ary 3d;  that  for  the  past  four  years  the 
criminal  terms  of  the  district  court  have 
been  held  for  three  weeks  except  for  one 
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term  held  in  February,  1896,  when  it  was 
held  for  only  two  weeks;  that  all  cases  of 
parties  in  custody  except  the  two  cashes  pre- 
viously referred  to  had  been  tried  when  the 
jury  was  discharged;  that  the  defendant 
McMichael  was  in  the  town  of  Mansfield  on 
Thursday,  February  3d,  1898,  when  the  rule 
to  set  aside  was  filed,  and,  for  the  purposes 
of  the  filing  and  trial  of  the  rule,  the  dis- 
trict attorney  waived  the  presence  of  the 
accused  in  court;  that  the  defendant  ten- 
dered the  sheriff  a  new  bond  on  the  4th  day 
of  February,  in  the  place  of  the  one  forfeit- 
ed, signed  by  sufficiently  solvent  securities. 
Including,  among  others,  the  names  of  the 
sureties  on  the  bond  forfeited;  that  the 
principal,  McMichael,  and  all  his  sureties, 
were  in  the  town  of  Mansfield  on  Tuesday, 
February  1,  1898."  The  sheriff,  as  a  wit- 
ness, testified  that  he  did  not  see  McMichael 
on  Tuesday,  February  1,  1898;  that  he  saw 
Hicks,  Douglass,  and  Cook  in  Mansfield  on 
that  day;  t^at  there  was  no  offer  made  by 
them  to  surrender  McMichael  to  him  on  the 
bond,  and  have  it  canceled.  The  court  re- 
fused to  set  aside  the  forfeiture,  and  ren- 
dered judgment  against  McMichael  and  his 
sureties  in  solido  for  the  sum  of  |300,  with 
legal  interest  from  date  for  the  use  and 
benefit  of  the  public  schools  of  the  parish 
of  De  Soto,  and  all  costs.  All  the  defend- 
ants appealed. 

The  fact  that  counsel  of  the  accused,  on 
the  second  day  of  the  term  of  court,  offered 
on  his  behalf  to  waive  arraignment,  can 
have  no  infiuence  upon  the  decision  of  this 
case.  The  crime  with  which  the  defendant 
was  charged  was  a  felony.  His  attorney 
was  without  authority  to  waive  his  arraign- 
ment on  his  absence.  Am.  &  Bug.  Bnc. 
Law,  "Criminal  Procedure,"  p.  762,  citing 
People  V.  Kedinger.  55  Cal.  298;  1  Bish.  New 
Cr.  Proc.  par.  268;  Younger  v.  State,  2  W. 
Va.  579;  State  v.  Jones,  70  Iowa,  505,  30  N. 
W.  750;  Srate  v.  Neeklns,  41  La.  Ann.  643. 
6  South.  822.  A  personal  appearance  and 
plea  in  person  are  necessary  at  the  arraign- 
ment for  a  felony.  This  cannot  be  done  by 
attorney. 

We  are  satisfied  from  the  facts  stated  that 
McMIchaers  course  was  actuated  by  a  pur- 
pose to  avoid  trial  at  the  term  of  court  at 
which  he  was  indicted,  and  that  his  pres- 
ence in  court  on  the  3d  and  4th  of  February 
(had  he  been  present)  would  have  been  sim- 
ply by  reason  of  the  fact  that  he  knew  that 
he  could  not  be  then  tried.  A  statement 
made  by  the  sureties  of  an  accused  person 
who  had  failed  to  make  an  appearance  as  re- 
quired by  his  bond,  and  whose  bond  had,  in 
consequence  of  said  default,  been  forfeited, 
that  "they  were  prepared  to  produce  their 
principal,"  is  something  other  than  "the  form- 
al surrender  of  him  by  them  to  the  sher- 
iff or  his  deputy  sheriff  in  open  court,  or 
within  the  four  walls  of  the  prison."  This 
formal  surrender  so  made  is  declared  by 
section  1033  of  the  Revised  Statutes  to  be  es-i 
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sentlally  necessary  for  the  release  of  the 
sureties  from  their  responsibility.  The  law 
Is  precise,  emphatic,  and  leaves  no  room  for 
construction.  We  see  no  material  difference 
between  this  case  and  that  of  State  v.  Mar- 
tin, 49  La.  Ann.  752,  22  South.  224.  For  the 
reasons  herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  judgment 
appealed  from  be,  and  the  same  is  hereby, 
affirmed. 

(120  Ala.  iiS) 

MBRRELL  r.  WITHBRBT  et  al. 
(Supreme  Court  of  Alabama.    Aug.  16,  1898.) 
Statute  of  Frauds  —  Land  Contracts  —  Pkb- 

rORMANCB— PATMBNT  OT  DBBT  OF  ANOTHBR 

—EIXBOUTioN— Vendor's  Libn. 
L  Where  purchasers  of  real  estate,  by  oral 
contract,  paid  part  of  the  price,  and  went  into 
possession,  the  contract  was  taken  out  of  the 
statute  by  part  performance. 

2.  Where  the  original  understanding  of.  the 
purchasers  of  real  estate  was  to  create  a  debt 
of  their  own,  they  will  not  be  relieved  of  lia- 
bility for  an  unpaid  balance  thereon,  evidenced 
by  notes  of  their  agent,  executed  at  their  direc- 
tion, on  the  ground  that  payment  of  the  note 
would  be  payment  of  the  debt  of  another. 

3.  Where  part  of  the  price  was  paid,  and  a 
conveyance  was  made  pursuant  to  a  parol  land 
Contract,  the  contract  is  executed,  and  the 
statute  of  frauds  does  not  apply. 

4.  Under  Code  1896,  f  859  (Code  1886,  § 
3605).  providing  for  the  issuance  of  executions 
in  suits  for  the  enforcement  of  equitable  liens, 
an  execution  may  issue  for  a  balance  remaining 
after  a  sale  of  property  under  a  vendor's  lien. 

Appeal  from  chancery  court,  Shelby  county; 
J.  R.  Dowdell,  Chancellor. 

Bill  by  Walter  B.  Merrell,  assignee  of  Green 
Merrell,  against  E.  T.  Witherby  and  others. 
Prom  a  decree  for  defendants,  plaintiff  ap- 
peals.   Reversed. 

The  bill  is  filed  by  Walter  B.  Merrell,— as 
the  assignee  of  a  note  from  Green  Merrell, 
given  by  W.  R.  Carter  to  said  Green  Merrell, 
for  the  price  in  part  of  lands  described  In 
the  bill,  alleged  to  have  been  sold  by  Green 
Merrell  to  him,— to  enforce  a  vendor's  lien 
in  favor  of  the  complainant  as  assignee  of 
said  note,  against  said  Carter  and  the  other 
defendants,  Bd.  T.  Witherby,  Homer  R. 
Stoughton  and  James  B.  Goodwin.  Said 
Green  Merrell  was  made  a  party  defendant, 
also,  to  the  bill 

The  bill  charges,  that  on  the  11th  day  of 
March,  1890,  Green  Merrell,  in  consideration 
of  18,000,  sold  to  W.  R.  Carter,  as  the  agent 
of  the  defendants,  Bd.  T.  Witherby,  H.  R. 
Stoughton  and  J.  B.  Goodwin,— who  will  be 
hereafter  for  convenience  referred  to  as 
Witherby  &  Co.,— the  land  described  in  the 
bill;  that  at  the  time  of  said  sale,  Witherby 
&  Co.  paid  for  said  lands,  in  cash,  the  sum 
of  $6^150.25,  and  for  the  balance  of  the  pur- 
chase money  therefor,  the  said  W.  R.  Carter 
executed  his  promissory  note  for  the  sum  of 
$1,849.75,  of  date  March  11,  1890,— the  date 
of  the  sale;  that  soon  after  the  conveyance 
by  said  Green  Merrell  to  said  Carter,  Carter 
executed  his  deed  to  said  lands  to  Witherby 


&  Co.,  and  that  thereafter,  specifying  the 
dates  and  amounts,  said  Witherby  &  Co.  paid 
on  said  note  to  said  Green  Merrell,  sums  ag- 
gregating $849.75,  which  sums  were  credited 
on  said  note,  leaving  a  balance  of  $1,000  with 
interest  due  thereon.  It  further  charges,  "that 
the  purchase  made  by  W.  R.  Carter  from 
Green  Merrell  was  made  for  and  at  the  re- 
quest of  the  said  Bd.  T.  Witherby,  Homer  R. 
Stoughton  and  James  B.  Goodwin,  and  by 
and  vdth  the  agreement  between  them,  that 
the  said  W.  R.  Carter  should  convey  the  land 
to  them,  the  said  purchase  money  being  all 
paid  by  the  said  Witherby,  Stoughton  and 
Goodwin." 

The  prayer  of  the  bill  was  for  a  sale  of  the 
land  for  the  amount  due  complainant  as  pur- 
chase money,  with  interest  thereon,  and  if 
the  land  should  not  sell  for  an  amount  sufll- 
cient  to  pay  the  same  then  for  a  decree  over 
for  the  balance  due  after  applying  the  pro- 
ceeds of  the  sale  of  said  land  to  the  indebted- 
ness, and  for  general  relief. 

The  chancellor,  upon  pleadings  and  proofs, 
decreed  a  sale  of  tbe  lands  for  the  payment 
of  the  debt  ascertained  to  be  due.  The  land 
was  sold  by  the  register  under  this  decree 
for  the  sum  of  $190,  which  sum  was  applied, 
first,  to  the  costs  of  the  case,  and  the  balance 
to  the  debt,  leaving  a  balance  of  $1,473.80 
remaining  due  and  unpaid  on  the  debt,  on  the 
17th  of  May,  1897. 

Thereupon,  the  complainant  petitioned  the 
court  for  a  moneyed  Judgment  against  each 
of  the  respondents  for  the  said  amount  re- 
maining due,  as  was  prayed  for  In  the  orig- 
inal bilL 

To  this  petition,  the  respondents  filed  an- 
swers and  demurred,  setting  up  the  same 
plea  of  the  statute  of  frauds  that  they  had 
each  interposed  to  the  original  bill,  which 
was,  in  substance,  that  the  alleged  agreement 
for  the  purchase  of  said  land,  mentioned  in 
the  bill,  was  not  in  writing,  nor  was  there 
any  note  or  memorandum  thereof,  expressing 
the  consideration  in  vnrlting,  subscribed  by 
respondents,  or  any  one  of  them,  thereunto 
duly  authorized  in  writing,  and  that  said 
agreement  was  void  under  the  statute  of 
frauds. 

The  Joint  answer  of  Witherby  and  Stough- 
ton to  the  bill  substantially  admits  the  fore- 
going allegations  of  the  bill  They  say*  that 
they  and  J.  B.  Goodwin  "became  desirous  of 
purchasing  land  near  the  city  of  Shelby;  that 
they  selected  the  lands  of  Green  Merrill  men- 
tioned in  said  bill  of  complaint,  and  that  they, 
the  three  respondents,  Goodwin,  Witherby 
and  Stoughton,  procured,  authorized  and  in- 
structed respondent,  W.  R.  Carter,  to  buy  the 
same  for  them  at  the  price  of  $8,699.50;  that 
in  pursuance  of  said  instructions,  said  Car- 
ter did  buy  said  land  from  said  Merrill,  agree- 
ing to  pay  him  $5,000  In  cash,  and  giving  his 
promissory  notes"  for  the  balance,  on  which 
payments  were  afterwards  made  by  said 
Witherby  &  Co.  leaving  a  balance  of  $1,000 
due  thereon  as  stat^^ Jg  ^^^^jj^^^^  ^^ 
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Goodwin  answered,  admitting  tliat  Garter 
purchased  the  land  described  In  the  bill  from 
Green  Merrell,  at  the  time  and  on  the  terms 
therein  stated,  but  denies  that  he  agreed  to 
be  In  any  way  personally  liable  for  the  pur- 
chase money,  or  any  part  thereof.  He  also 
admits  the  payment  by  himself  and  asso- 
ciates of  the  amount  In  cash,  as  averred; 
that  Garter  gave  his  own  notes  for  the  bal- 
ance, and  that  the  sum  of  11,000  remains  due 
thereon,  all  as  stated  In  the  bill;  that  said 
Garter  executed  his  deed  to  Wltherby  &  Go. 
to  the  lands  mentioned  In  the  bill,  but  denies 
that  Garter  executed  said  deed  as  responds 
ent*8  agent  He  also  admits  that  Garter 
agreed  to  transfer  the  lands  he  purchased 
from  said  Merrell  to  respondent  and  asso- 
ciates, but  denies  thst  he  was  to  be  personally 
liable  for  the  purchase  money. 

Garter  answered  in  which  he  admits  all 
the  material  allegations  of  the  bill,  but  states 
that  the  cash  payment  was  $5,000  Instead  of 
$6^150.25  as  averred;  that  the  amount  agreed 
to  be  paid  for  the  land  was  $8,090.50,  Instead 
of  18,000,  as  averred,  and  that  Instead  of  one 
there  were  two  notes  executed  for  $1,849.75 
each  to  said  Merrell  by  him;  that  he  knew 
nothing  as  to  how  much  money  was  paid  on 
the  note,  nor  by  whom  It  was  paid,  and 
states  that  he  acted  as  the  agent  of  Wltherby 
&  Go.  In  making  the  purchase  of  the  land, 
and  had  no  further  connection  wltSh  the  trans- 
action after  he  executed  his  deed  to  them. 

Green  Merrell  answered,  admitting  the 
material  allegations  of  the  bill  to  be  true, 
and  stating  that  Wltherby  &  Go.  made  the 
cash  payment  of  $5,000;  that  Garter  gave  his 
two  notes  for  $1,849.50,  payable  as  alleged. 
Instead  of  one  note,  and  that  Wltherby  for 
the  three  partners  or  joint  owners  paid  to 
him  the  first  note  in  full  about  the  time  of 
its  maturity,  and  the  amounts  alleged  in  the 
bill  as  having  been  paid  by  them,  and  cred- 
ited on  said  last  note. 

Wltherby,  Stoughton,  Carter  and  Green 
Merrell  were  examined  by  complainant. 
Wltherby  and  Stoughton  testified,  sustaining 
fully  the  material  allegations  of  the  bill, 
and  in  accordance  with  the  facts  stated  in 
their  respective  answers* 

Garter  testified:  "I  bought  the  land  re- 
ferred to,  from  Green  Merrell,  for  James  B. 
Goodwin,  Homer  B.  Stoughton  and  Edwin 
T.  Wltherby.  It  was  bought  in  my  name, 
at  the  request  of  Goodwin,  Stoughton  and 
Wltherby,  and  the  deed  was  made  to  me. 
Goodwin,  Stoughton  and  Wltherby,  each, 
agreed  to  pay  one-third  of  the  purchase 
money  for  the  land.  This  agreement  was 
made  In  my  presence.  They  made  a  cash 
payment  of  $5,000.  I  gave  my  two  promis- 
sory notes  for  the  balance  of  the  purchase 
money  as  follows:  one  for  $1,849.75,  due  and 
payable  on  the  11th  day  of  July,  1890,  the 
other  for  the  same  amount  *  *  *  due  and 
payable  on  the  11th  day  of  November,  1890, 
Goodwin,  Stoughton  and  Wltherby  agreeing 
to  take  up  said  notes  at  maturity." 


The  transfer  to  and  ownership  of  tiie  note 
by  the  complainant,  and  the  credits  on  the 
same  were  fully  proved. 

Green  Merrell  testified  for  complainant, 
that  he  made  sale  of  the  land  in  question 
"to  W.  B.  Carter,  as  agent  for  James  B. 
Goodwin,  Homer  B-  Stoughton  and  Ed.  T. 
Wltherby  for  $8,699.50.  W.  B.  Garter  was 
to  pay  me  $6,000  in  cash.  This  was  paid 
me  by  Ed.  T.  Wltherby.  W.  B.  Garter  gave 
me  two  promissory  notes  for  $1,849.75  each, 
in  payment  of  the  balance,  payable  in  four 
and  eight  months.  One  of  the  notes  was 
paid,  and  all  of  the  last  note  is  paid  except 
$1,000  with  interest.  I  executed  deed  to  W. 
B.  Garter."  He  also  testified,  that  the  notes 
were  given  by  Carter  for  the  balance  of  the 
purchase  money,  as  agent  of  said  parties, 
and  that  he  has  been  in  possession  of  the 
land  since  he  sold  it,  under  an  agreement 
with  Wltherby,  by  which  he  was  to  have 
the  use  of  the  land  for  the  consideration  of 
paying  the  taxes  on  it,  and  under  this  agree- 
ment he  paid  the  taxes  for  the  first  year. 

James  B.  Goodwin,  examined  in  his  own 
interest,  testified,  that  he  never,  at  any  time, 
requested  Garter  to  purchase  any  land  for 
him,  nor  did  Garter  give  any  notes  for  the 
purchase  money  in  his  name  for  him,  Good- 
win, nor  did  he  authorize  Garter  in  his  name, 
to  purchase  the  land  in  controversy  in  this 
suit. 

The  cause  was  again  submitted  on  said 
petition  and  answers  and  pleas  of  defendant 
thereto,  and  on  the  pleadings  and  proofs 
taken  in  the  cause,  and  a  decree  was  ren- 
dered thereon,  sustaining  the  defense  of  the 
statute  of  frauds,  set  up  by  said  Wltherby 
&  Co.,  but  it  was  further  decreed  that  com- 
plainant was  entitled  to  a  personal  Judgment 
against  the  defendant  Garter,  and  it  was 
accordingly  rendered  against  him  for  the 
ascertained  balance,  with  interest  from  the 
17th  May,  1897,  the  date  of  the  sale  of  the 
land  by  the  register,  and  his  report  of  the 
same.  This  appeal  is  prosecuted  from  the 
last  decree,  refusing  to  render  a  person- 
al Judgment  over  against  the  defendants, 
Wltherby,  Stoughton  and  Goodwin,  for  the 
balance  ascertained  to  be  due  on  the  pur- 
chase  money  for  said  land,  after  applying 
the  proceeds  of  sale  hi  payment  thereof. 

James  E.  Webb,  for  appellant.  John  B. 
Knox  and  Browne  &  Leeper,  for  appellees. 

HABALSON,  J.  It  is  manifest  that  admit- 
ting all  that  is  stated  by  defendant,  J.  B. 
Goodwin,  to  be  true,  the  averments  of  the 
bill  as  admitted  by  the  other  respondents, 
—Wltherby,  Stoughton  and  Garter,  in  their 
respective  answers,  and  as  shown  by  them, 
when  examined  as  witnesses,  .to  be  sub- 
stantially true,— may  be  also  true.  As  cor- 
roborative of  the  truth  of  the  real  transac- 
tion as  It  was,  and  as  it  was  intended  to  be, 
Wltherby  in  his  deposition  proves  and  at- 
taches several  letters  written  by  Goodwin 
to  StoughtoD,  aad  to  ^^f^^bj^^'^^f^^^ 
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ton.  In  one,  dated  8/5,  1890,  he  says:  ^I 
note  you  have  closed  the  trade  with  Merrill 
by  paying  him  $25.00  down,  and  you  are 
now  haying  deeds  and  records  examined.  I 
would  suggest  that  it  would  be  best  to 
have  Merrill  to  deed  property  to  Garter  (I 
believe  that  is  the  name  of  the  old  gentle- 
man that  did  the  buying),  and  he  in  turn  to 
deed  it  to  us,  Carter  also  giving  his  notes 
to  Merrill,  so  that  we  won't  appear  in  the 
transaction  at  all.  Have  deed  from  Merrell 
to  Carter  recorded  at  Columbiana,  but  don't 
record  deed  from  Carter  to  us,  so  that  if 
we  don't  work  deal  with  our  Kansas  friend, 
we  will  be  in  a  position  to  work  it  other- 
wise, and  not  appear  in  transaction,  as  we 
could  destroy  deed  from  Carter  to  us,  it  not 
being  on  record,  and  Carter  could  then  make 
deed  to  whomsoever  we  sold,  under  which 
agreement,  we  could  work  to  better  ad- 
vantage." 

In  another,  dated  7/21,  1800,  to  Witherby 
and  Stoughton,  he  requests  them  to  get 
Merrell  to  extend  note,  *'as  it  is  not  conven- 
ient for  me  fo  pay  my  part  now";  and  in 
another,  to  Witherby,  dated  10/22,  1890,  he 
says:  **Am  sorry  to  say  that  I  am  not  in 
a  position  at  present  to  meet  my  part  of 
notes.  I  think  you  and  the  Col.  [meaning 
Stoughton]  ought  not  to  object  carrying  my 
part  for  a  while,  anyway,  as  I  loaned  you 
and  him  the  money  to  Join  with,  and  turn 
about  is  fair  play." 

From  all  the  evidence,  it  is  too  plain  to 
admit  of  serious  dispute,  that  this  transac- 
tion of  the  purchase  of  this  land  was  by 
Witherby  and  associates  on  the  one  side  as 
purchasers,  and  Green  Merrell  on  the  other 
as  vendor  of  the  land;  that  they  were  the 
real  parties  to  the  transaction  from  begin- 
ning to  end;  that  Carter  was  simply  their 
agent  and  that  all  he  did  was  for  them,  on 
their  account  and  in  their  interest  They 
paid  all  the  purchase  money  that  was  paid, 
and  It  was  well  understood  and  agreed  be- 
tween them  and  Carter  and  Merrell,  that 
they  were  to  pay  the  balance.  For  purposes 
well  intimated  in  the  proofs,  Carter  was  to 
be  held  out  as  the  purchaser,  while  they 
were  to  remain  In  the  background  for  what- 
ever advantages  might  accrue  to  them  from 
such  a  movement.  They  are  bound,  on 
every  principle  of  law  and  equity,  for  the 
purchase  money  remaining  due  on  the  note 
sued  on.  They  bought  the  property,  paid 
a  large  part  of  the  purchase  money  and 
were  put  in  possession  of  the  land.  If  their 
contract  of  purchase  was  in  parol,  under 
such  proof,  it  was  unaffected  by  the  statute 
of  frauds.— Parrish  v.  Steadham,  102  Ala. 
615,  15  South.  3M;  McMahan  v.  Jacoway, 
105  Ala.  585,  587,  17  South.  39;  Eubank  v. 
Hardware  Co.,  105  Ala.  629,  17  South.  109; 
Furniture  Co.  v.  Weeden,  108  Ala.  252,  255. 
19  South.  31&  If  the  essence  of  the  orig- 
inal understanding  was,  to  create  a  debt  of 
their  own,  founded  as  it  was  on  a  present 
valuable  consideration,  as  is  too  plain  for 


dispute,  though  the  effect  of  the  payment 
thereof  Is  to  pay  the  debt,  also,  of  Carter, 
the  transaction  is  relieved  of  the  statute 
of  frauds.— Aultman  v.  Fletcher,  110  Ala. 
452,  18  South.  215;  Coleman  v.  Hatcher,  77 
Ala.  217;  Young  v.  Hawkins,  74  Ala.  370, 
373. 

Moreover,  the  contract  was  executed. 
Nothing  remained  to  be  done  on  Witherby 
and  associates'  part,  nor  on  the  part  of  Mer- 
rell the  vendor,  or  of  Carter  standing  in  the 
place  of  the  real  purchasers,  but  for  them  to 
pay  the  balance  of  the  purchase  money  as 
they  had  agreed  to  do.  The  statute  of 
frauds  has  no  application  to  executed  but  to 
executory  contracts.— Lagerfelt  v.  McKie, 
100  Ala.  430,  14  South.  281;  Qafford  v. 
Stearns,  51  Ala.  434. 

The  statute  (Code,  1886,  S  3605;  Code, 
1896,  S  859)  provides  for  the  issuance  of  ex- 
ecutions in  all  foreclosure  suits,  and  suits 
for  the  enforcement  of  equitable  liens,  of 
which  character  is  a  suit  for  the  enforce- 
ment of  a  vendor's  lien. 

From  what  has  been  said«  It  Is  manifest 
that  the  court  erred  in  sustaining  the  de- 
fense set  up,  and  in  not  rendering  a  personal 
Judgment  against  the  respondents. 

The  decree  of  the  court  below  will  be  re> 
versed,  and  this  court  proceeding  to  render 
the  decree  that  the  court  below  should  have 
rendered,  oMers  that  judgment  be  here  wa- 
tered against  each  of  the  defendants,  W.  R. 
Carter,  Edwin  T.  Witherby,  Homer  R. 
Stoughton  and  James  B.  Goodwin,  for  the 
sum  of  $1,473.80,  with  Interest  from  the 
17th  day  of  May,  1897,  the  date  of  the  sale 
of  said  real  estate  by  the  register,  and  his 
report  thereof  to  the  court  below* 

Beversed  and  rendered. 


OlB  Ala.  is&> 
Ex  parte  BAKEB. 
(Supreme  Oourt  of  Alabama.    Aug.  15,  1898.) 

ADMIKISTRAT0H8  AP  .  LiTBM— DiSGOVBBT— PRJLO 

TICK— Partnership— AocouNTiKO. 

1.  Under  Code  1896,  S  352  (2283),  providing 
for  the  appointment  of  an  administrator  ad 
litem  in  proceedings  in  chancery  where  the  ad- 
ministrator IB  interested  adversely,  auch  ad- 
ministrator will  not  be  appointed  where  all  the 
parties  interested  in  the  final  settlement  of  the 
estate  are  before  the  court. 

2.  Where  the  controversy  in  an  equity  pro- 
ceeding is  between  representatives  of  a  de- 
ceased partner  and  a  partner  having  possee- 
sion  of  partnership  books  and  papers,  such 
partner  on  motion  may  be  required  to  place 
such  books  and  papers  in  the  hand  of  an  offi- 
cer of  the  court  for  inspection  by  the  other  par- 
ties; the  rules  as  to  bills  of  discovery  not  ap- 
plying. 

3.  On  a  motion  to  produce  partnership  books 
and  documents,  where  it  is  sought  to  settle 
partnership  business  on  the  death  of  one  of  the 
parties  in  chancery,  it  will  be  assumed  that 
movant's  case,  as  made,  is  true. 

Application  of  James  W.  Baker  for  man- 
damus against  the  judge  of  the  city  court 
of  Talladega  to  vacate  an  order  appointing 
an  administrator  j 
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productioii  of  partnership  books  for  inspec- 
tion. Granted  as  to  the  appointment  of  the 
administrator  ad  litem,  and  denied  as  to  the 
order  for  the  production  of  books. 

Whitson  &  Graham  and  Knox,  Bowie  & 
Dixon,  for  petitioner.  Browne  &  Dryer,  op- 
posed. 

HARALSON,  J.  This  is  an  application 
to  this  court  for  mandamus  by  James  W. 
Baker,  to  require  the  judge  of  the  city  court 
of  Talladega,  sitting  in  equity,  to  vacate  an 
order  appointing  an  administrator  ad  litem 
for  the  estate  of  William  Baker,  deceased, 
on  the  settlement  of  the  accounts  of  the 
partnership  of  William  Baker  &  Son,  com- 
posed of  the  deceased  and  said  James  W. 
Baker,  and  the  order  requiring  the  latter  to 
produce  in  court  the  books  and  papers  of 
the  partnership  in  his  custody,  to  be  used  on 
the  settlement  of  the  partnership  accouiits 
between  the  partners. 

The  administration  of  thfe  estate  of  Wil- 
liam Baker,  deceased,  by  James  W.  Baker, 
his  son,  was  begun  in  the  probate  court  of 
Talladega  county.  On  a  bill  filed  by  some 
of  the  heirs  against  said  James  W.  Baker 
indiridually  and  as  administrator  of  said 
estate  and  other  interested  parties,  the  fur- 
ther administration  of  said  estate  was  re- 
moved into  the  city  court  of  Talladega,  a 
court  of  equity,  where  the  same  is  now  pend- 
ing. Among  other  things,  it  was  alleged  in 
the  bill,  that  a  partnership  in  the  mercantile 
business  existed,  at  the  time  of  and  previous 
to  the  death  of  said  William  Baker,  between 
him  and  said  James  W.  Baker,  which  was 
unsettled,  and  that  a  settlement  thereof  was 
necessary  for  the  due  and  proper  adminis- 
tration of  the  estate  of  said  William  Ba- 
ker. It  also  alleged,  that  the  settlement 
of  said  estate  involved  the  settlement  with 
the  said  James  W.  Baker  of  many  transac- 
tions of  his  individual  liability  to  said  estate 
wherein  his  personal  interests  were  antag- 
onistic and  hostile  to  that  of  the  estate;  and 
besides  the  prayer  for  the  settlement  of  said 
estate  in  said  court,  the  complainants  also 
added  a  proper  prayer  for  the  settlement  of 
said  partnership  between  the  deceased  and 
said  James  W.  Baker,  and  for  the  appoint- 
ment of  an  administrator  ad  litem  for  said 
estate,  to  represent  it  in  those  matters 
wherein  the  interest  of  said  Baker  was  an- 
tagonistic and  hostile  to  that  of  said  estate. 

There  was  no  dispute  as  to  the  fact,  that 
as  to  the  unsettled  partnership  accounts  be- 
tween respondent  and  said  William  Baker, 
the  interest  of  respondent  was  antagonistic 
to  that  of  said  estate.  The  Code  of  1896 
(section  352  [2283])  provides,  that  "when, 
in  any  proceeding  in  the  probate  or  chancery 
court,  or  other  court  having  chancery  juris- 
diction, the  estate  of  a  deceased  person  must 
be  represented,  and  there  is  no  executor  or 
administrator  of  such  estate,  or  he  is  in- 
terested adversely  thereto,  it  shall  be  the 
duty  of  the  court  to  appoint  an  administra- 


tor ad  litem  of  such  estate  for  the  particular 
proceeding,  without  bond,  whenever  the  facts 
rendering  such  appointment  necessary  shall 
appear  in  the  record  of  such  case,  or  shall 
be  made  known  to  the  court  by  the  affidavit 
of  any  person  interested  therein,"  etc. 

The  provisions  of  this  statute  are  of  mod- 
em origin.  The  first  act  on  the  subject  was 
enacted  November  27,  1863,  and  related  to 
proceedings  alone  In  the  probate  court  It 
was  carried  into  the  Ck)de  of  1867  as  section 
1998.  On  March  17,  1875,  this  section  was 
amended  as  it  appears  in  its  present  form, 
appearing  in  the  Code  of  1876,  as  section 
2625,  and  afterwards  passed  into  the  Codes  of 
1886  and  1896. 

The  design  of  this  statute,  as  originally 
adopted,  was  to  confer  on  the  probate  court 
jurisdiction  to  make  settlements  of  adminis- 
trations where  the  difficulty  mentioned  in 
the  statute  existed,  and  where,  without  the 
statute,  that  court  in  such  cases  was  with- 
out authority  to  proceed,  rendering  it  nec- 
essary to  resort  to  a  chancery  court  The 
last-named  court,  before  the  adoption  of 
any  statute  on  the  subject,  of  its  own  in- 
herent powers,  had  jurisdiction  to  make  set- 
tlements of  estates  in  such  cases.  In  Gayle 
V.  Johnston,  72  Ala.  258,  in  construction  of 
this  statute,  this  court  said:  "Such  an  ap- 
pointment Is  necessary  or  proper— is  con- 
templated by  the  statute—only  when  there 
is  no  legal  representation  of  the  estate,  or 
the  legal  representative  has  an  adverse  in- 
terest. In  cases  where  there  is  a  full  rep- 
resentation of  all  the  rights  and  interests 
involved  In  the  estate,  by  the  presence  of 
the  parties  in  whom  these  reside,  there  can 
be  neither  necessity  nor  propriety  in  the  In- 
trusion of  an  administrator  ad  litem.  The 
personal  representative,  in  a  proceeding  of 
this  character  [an  application  by  an  admin- 
istrator to  sell  lands  for  the  payment  of 
debts],  whether  he  be  a  creditor  or  not, 
stands  in  an  adversary  relation  to  the  heirs 
or  devisees.  The  Interests  of  the  estate  he 
represents  are  the  interest  of  creditors.  The 
heirs  or  devisees  must  be  before  the  court 
in  the  attitude  of  defendants,  having  full 
opportunity  to  protect  their  rights." 

The  original  bill  In  this  case  was  filed  as 
appears  by  Ella  Mitchell  and  Susan  Trent, 
children  and  heirs  at  law  of  William  Baker, 
deceased,  against  James  W.  Baker  Individu- 
ally and  as  administrator  of  said  William 
Baker,  and  against  the  widow  and  the  chil- 
dren and  heirs  at  law  of  said  deceased.  It 
thus  appears  that  every  person  interested 
in  the  final  settlement  of  said  estate  and  its 
distribution,  and  to  whom  the  residue  after 
paying  the  debts,  if  any,  would  go,  and  for 
which  decrees  in  their  favor  would  be  ren- 
dered by  the  court,  were  before  the  court. 
Interested  adversely  to  the  administrator, 
to  see  that  he  was  allowed  no  improper 
credit,  whether  on  the  settlement  of  the 
estate  or  the  partnership  between  their  in- 
testate, and  his  adml^i^^Eyi^jsy^^f^ 
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8i2»TlyUig  partner.  Code  1890»  f  229.  What 
duty  or  function  the  administrator  ad  litem 
could  perform,  with  the  heirs  of  the  deceased 
before  the  court  as  complainants  or  defend- 
ants, with  full  opportunity  to  protect  their 
rights  as  well,  and  perhaps  better  than  the 
administrator  ad  litem  could  do,  does  not 
appear.  An  administrator  ad  litem  should 
not  be  apppointed  in  the  chancery  court,  in 
any  event,  when  the  court  is  competent  to 
render  complete  Justice  without  incurring 
the  unnecessary,  and  often  very  considera- 
ble, expense  to  the  estate  by  such  an  ap- 
pointment It  does  not  appear  that  there 
was  any  necessity  for  the  appointment  of 
such  an  administrator  in  this  case. 

2.  The  only  remaining  question  relates  to 
the  alleged  error  of  the  court  in  ordering 
the  books  of  the  partnership  to  be  produced 
by  the  administrator  for  the  inspection  and 
examination  of  the  complainants  in  the  orig- 
inal bill,  made  defendants  to  the  cross  bill. 
The  answer  as  a  cross  bill  was  filed  on  the 
8th  of  August,  1896.  On  the  27th  May,  1897, 
the  complainants  in  the  original  bill,  and 
the  administrator  ad  litem,  filed  separately 
their  petition  In  court  for  an  order  requiring 
James  W.  Baker,  as  sunriTing  partner  of 
William  Baker  &  Son,  who  it  was  alleged 
had  the  custody  and  control  thereof,  to  bring 
and  deposit  with  the  register  of  the  court, 
the  books  and  papers  of  said  firm,  to  the 
end,  that  the  same  might  be  accessible  to  the 
parties  praying  for  such  order,  to  be  used 
by  them  in  any  reference  or  proceeding  in 
court,  of  and  concerning  a  settlement  of  said 
partnership.  Of  this  application,  the  de- 
fendant had  due,  legal  notice,  and  by  demur- 
rer and  otherwise  contested  the  granting  of 
the  same. 

At  the  June  term,  1897,  of  said  court,  the 
cause  was  submitted  for  decree  on  the  mo- 
tion for  the  production  of  books,  and  the  court 
In  term  time  rendered  its  decree,— to  quote  its 
language,— ordering  that  *'Jame8  W.  Baker, 
surviTing  partner  of  the  late  firm  of  Wm. 
Baker  &  Son,  composed  of  William  Baker 
now  deceased,  and  the  respondent,  deliver  to 
J.  W.  Vandiver,  register  of  this  court,  within 
five  days,  the  books,  accounts,  notes,  memo- 
randa and  all  other  papers  appertaining  to 
the  business  of  the  late  partnership  of  which 
he  is  suryiving  partner,  to  be  held  by  him  for 
inspection  of  the  complainants  [and]  said  0. 
W.  Stringer,  admr.  ad  litem,  or  either  of  them 
or  their  solicitors  of  record,  provided,  how- 
ever, that  he  give  notice  to  the  respondent  or 
his  solicitors  of  record  of  such  intended  in- 
spection, that  he  or  they  or  either  of  them 
may  be  present,  if  thought  advisable  to  be 
there.  The  register  will  retain  possession  of 
such  books,  papers,  etc.,  sixty  days  from  the 
date  they  are  received  by  him,  and  at  the  end 
of  sixty  days  he  will  return  them  to  the  re- 
spondent The  register  will  exercise  extreme 
caution  and  diligence  for  the  preservation  of 
the  said  books,  papers,  etc.,  while  in  his  pos- 
session.'* 


The  grounds  upon  which  this  motion  was 
resisted  were  in  substance,  that  movants  had 
not  shown  that  they  bad  requested  or  de- 
manded of  defendant,  an  inspection  and  ex- 
amination of  said  books  and  papers,  and  such 
demand  had  been  refused;  that  it  was  not 
shown,  that  said  books,  etc.,  constitute  ma- 
terial evidence  for  the  complainants  or  the 
administrator  ad  litem,  and  that  they  were 
necessary  for  the  purposes  of  the  suit;  that 
the  administrator  ad  litem  was  without  au- 
thority of  law  to  require  or  seek  discovery 
against  defendant;  that  movants  had  no 
right  of  inspection  of  said  books,  etc.,  except 
whUe  they  remained  in  the  custody  and  con- 
trol of  defendant;  that  by  said  motion  the 
movants  seek  to  obtain  a  discovery  in  aid  of 
the  relief  prayed  for  in  their  bill,  and  such 
discovery  could  only  be  had  when  sought  by 
original  bill  of  complaint,  and  that  the  affida- 
vit attached  to  motion  as  amended  was  in- 
sufficient, for  having  been  made  by  one  of 
the  solicitors  of  taovants. 

It  was  shown  by  the  answer  to  said  motion, 
that  about  two  weeks  before  the  filing  of  the 
same^  movants  requested  of  defendant  an 
inspection  of  said  books  and  papers,  and  de- 
fendant offered  to  allow  the  complainants  to 
the  original  bill,  Baia  Mitchell  and  Sue  Trent, 
and  their  attorneys  to  examine  and  inspect 
said  books  and  papers,  the  defendant  to  be 
allowed  to  retain  the  custody  of  the  same, 
and  he  or  his  attorneys  to  be  present  on  such 
examination,  and  to  allow  a  reasonable  time 
for  such  Inspection  and  examination,  but  re- 
fused to  allow  said  administrator  ad  litem 
to  examine  and  inspect  said  books,  etc. 
Other  grounds  of  objection  were  also  urged, 
but  it  is  unnecessary  to  go  to  the  length  of 
setting  them  all  out 

Counsel  for  the  petitioner  for  mandamus 
indulge  in  much  argument,  and  cite  many  au- 
thorities to  show,  that  the  movants  were  re- 
quired to  seek  an  Inspection  of  these  books 
and  papers,  by  bill  of  discovery,  or  if  not,  in 
their  motion  for  an  inspection  of  the  same,  to 
have  brought  themselves  in  their  averments, 
within  the  rigid  requirements  for  a  prop- 
er bill  for  discovery.  They  say,  **There  is  no 
statute  in  Alabama  providing  for  the  produc- 
tion of  books  and  documents  in  a  court  of 
chancery.  The  right  is  given  under  the  in- 
herent powers  of  such  courts,  in  the  exercise 
of  the  Jurisdiction  to  compel  a  discovery, 
when  discovery,  as  shown  in  the  bill,  'Is  In- 
dispensable to  Justice'  as  auxiliary  to  any 
proper  relief."  But  the  rules  applicable  to 
and  necessary  to  be  observed  in  the  filing  of 
a  bill  of  discovery  are  not  controlling  on  a 
motion  to  produce  partnership  booths  needed 
in  settlement  of  partnership  accounts  be- 
tween partners. 

The  general  rule  is,  that  a  court  will  not 
order  the  production  of  books  to  be  used  as 
evidence  against  the  party  to  whom  they  be- 
long. At  law,  the  failure  of  a  party  to  pro- 
duce his  books  and  papers  on  notice  to  do  so, 
authorizes  the  mtrogiw^tiogjO^^^o^^^i- 
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dence  of  their  contents,  but  tbe  court  will  not 
order  their  production.  Dallas  Co.  y.  Timber- 
lake,  54  Ala.  411;  Golden  y.  Conner,  89  Ala. 
598,  8  South.  148;  Kelly  y.  Edcford,  6  Paige, 
548;  1  Taylor,  Ey.  13a  But  the  rule  is  dif- 
ferent in  equity.  Smith  y.  Collins,  94  Ala. 
394,  406,  10  South.  334. 

Mr.  Greenleaf,  touching  the  power  of  a 
court  of  chancery  to  require  the  production 
of  books  and  papers,  lays  down  the  rules  as 
applicable  to  a  bill  of  discoYery,  and  consid- 
ering some  of  the  exceptions  to  these  gen- 
oral  rules  says:  "In  case  of  partnership,  how- 
ever, where  the  controversy  is  between  the 
partners  and  their  representatives,  the  party 
having  possession  of  partnership  books  and 
papers  will  be  ordered  on  motion,  and  in  any 
stage  of  the  suit,  to  place  them  in  the  hands 
of  an  officer  of  the  court,  for  inspection  of 
the  other  party,  and  that  he  may  take  .copies 
if  necessary."     3  Greenl.  Ev.  f  303. 

Discussing  the  same  subject,  Chancellor 
Walworth,  in  Kelly  v.  Eckford,  supra,  uses 
this  language:  "This  principle  of  requiring 
the  defendant  to  file  a  cross  bill  of  discovery 
only  applies,  however,  to  those  cases  in  which 
the  defendant  wants  the  inspection  of  the 
complainant's  documentary  evidence  to  ena- 
ble him  to  put  in  his  answer,  or  to  make  out 
his  defense  to  the  suit  But  it  is  not  applica- 
ble to  the  case  of  partnership  books  and  pa- 
pers, in  the  hands  of  one  of  the  partners,  or 
his  assignees  or  representatives,  where  both 
parties  have  an  equal  right  to  the  examina- 
tion and  Inspection  thereof  for  the  purposes 
of  the  suit.  In  such  cases,  it  Is  the  constant 
and  uniform  practice  of  this  court,  upon  the 
application  of  either  party,  and  in  any  stage 
of  the  suit,  to  order  the  adverse  party  to 
deposit  any  of  the  partnership  books  and 
papers,  which  belong  equally  to  both,  in  the 
hands  of  an  officer  of  the  court  for  the  exam- 
ination and  Inspection  of  the  adverse  party, 
and  to  permit  copies  thereof  to  be  taken  by 
the  several  partners  or  their  representatives." 
This  rule,  amply  sustained  by  the  decisions  of 
other  courts  and  text  writers,  seems  to  be 
consonant  with  reason  and  justice.  2  Llndl. 
Partn.  ♦404,  504;  Bates,  Partn.  f  314;  2 
Bates,  Partn.  §716;  6  Enc.  PL  &  Prac.  785, 
786,  and  decisions  referred  to. 

For  the  purposes  of  an  application  to  pro- 
duce books  and  documents  as  here  made.  It 
will  be  assumed  that  the  plaintiff's  case  as 
made  is  true,  for  as  has  been  well  stated,  if 
the  court  should  wait  until  the  fate  of  the 
litigation  is  known,  that  would  be  equivalent 
to  refusing  production.  8  Greenl.  Ev.  $  298; 
Gresley  v.  Mousley,  2  Kay  &  J.  288;  Mansell 
Y.  Feeney,  2  Johns.  &  H.  320. 

The  application  in  this  case,  as  has  ap- 
peared, was  against  said  James  W.  Baker, 
as  surviving  partner,  to  produce  the  books 
and  papers  of  the  firm,  for  Inspection  of  mov- 
ants in  and  about  the  settlement  of  said  pa^^ 
nershlp  affairs  between  him  and  his  deceased 
partner. 

The  order  of  the  court  was  guarded  and 


conservative,  transcending  in  no  particular  iia 
authority.  It  seems  to  have  been  dictated 
by  as  careful  a  regard  for  the  rights  of  the 
defendant,  as  for  those  of  the  movants. 

None  of  the  grounds  set  up  against  the 
granting  of  this  order,  appear  to  be  meritori- 
ous. 

Application  for  mandamus  granted  as  to 
the  order  appointing  the  administrator  ad 
litem,  and  denied  as  to  the  order  producing 
the  partnership  books. 
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(Supreme  Court  of  Alabama.    Aug.  15,  1898.) 

Municipal  Corporations^  Bxpbnditurbb— Pao- 

PRiETT— Re  7  BN0B8— Surplus— MoRTOAOBS 

—Bon  ds— Patm  e  nt—  M  an  dam  us. 

1.  Where  interest  and  principal  of  municipal 
bonds  are  specially  charged  on  the  general  reve- 
nues of  the  city,  only  tne  surplus  income,  aft- 
er legitimate  expenses  have  been  provided  for, 
can  be  applied  to  such  debt 

2.  Courts  have  no  power  to  determine  what 
municipal  expenditures  within  the  charter  are 
necessary,  such  matters  are  within  the  sound 
discretion  of  the  municipal  authorities. 

3.  Payments  by  a  city  for  lights  and  water, 
under  a  charter  making  express  provisions  for 
such  expenses,  and  also  payments  on  account 
of  streets,  are  legitimate  municipal  expendi- 
tures. 

4.  While  the  maintenance  of  public  schools 
out  of  the  revenues  of  a  city. is  not  an  essential 
municipal  function,  it  may  be  made  such  by 
statute. 

5.  A  city  council  may  not  appropriate  sur- 
plus revenues  of  the  city  to  payment  of  a  mort- 
gage to  the  exclusion  of  bond  creditors,  es- 
pecially since  the  bond  authorisation  act  of 
February  24,  1887  (section  3),  gives  bondholders 
priority  over  other  creditors  as  to  surplus  reve- 
nues. 

6.  The  estimate  of  revennes  for  a  current 
year  by  the  mayor  and  council,  and  the  appro- 
priation by  them  of  a  large  excess  to  a  sink- 
ing fund,  is  prima  facie  proof  of  a  surplus  for 
the  year,  and  is  not  overcome  by  the  mayor's 
opinion  that  probably  the  revenues  will  not  ex- 
ceed the  current  expenses. 

7.  The  fact  that  surplus  revenues  might  be 
less  than  a  judgment  against  a  city  is  no  reason 
for  not  granting  mandamus  to  compel  city  offi- 
cers to  set  revenues  apart  to  the  extent  of  the 
surplus  to  satisfy  the  judgment. 

Appeal  from  circuit  court,  Morgan  county; 
H.  C.  Speake,  Judge. 

Mandamus  by  Alonzo  White  against  may- 
or and  council  of  .Decatur.  There  was  a 
judgment  denying  the  writ,  and  petitioner 
appeals.    Reversed. 

Harris  &  Byster,  for  appellant  D.  W. 
Bpeake,  for  appellee. 

McCLBLLAN,  J.  By  an  act  approved 
February  24,  1887,  the  mayor  and  council 
of  the  town  of  Decatur  were  authorized  to 
negotiate  a  loan  of  $50,000  for  the  purpose 
of  draining,  grading,  macadamizing,  and  im- 
proving the  streets  of  the  town,  and  to  issue 
bonds  for  the  payment  of  said  loan.  Sec- 
tion 3  of  the  act  provides:  "That  to  meet 
the  interest  and  prinq^^^ftt  ^ttufify  im»(^^ 
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any  or  all  of  tbe  bonds  issued  under  the 
authority  of  this  act,  the  said  corporate  au- 
thorities shall,  and  it  is  hereby  made  their 
duty  to  set  apart,  out  of  the  general  revenues 
of  said  town  each  year,  an  amount  as  a  sink- 
ing fund  to  meet  and  pay  off  the  principal 
and  interest  upon  said  bonds  at  maturity, 
and  to  retain  the  same."  Bonds  were  issued 
under  this  act  The  city  authorities  failed 
to  provide  a  sinking  fund  as  required  by  the 
section  just  quoted,  and  defaulted  in  the 
pasrment  of  interest.  Alonzo  White,  holding 
coupons  for  the  interest  on  the  bonds,  sued 
thereon,  and,  recovering  judgment  for  about 
$5,000,  had  executions  issued  against  the 
town,  which  were  returned  "No  property." 
He  thereupon  filed  his  petition  for  manda- 
mus to  the  mayor  and  councilmen  directing 
them  to  set  apart  out  of  the  revenues  of  the 
incoming  or  current  year  funds  to  meet  and 
satisfy  his  judgment  It  is  alleged  in  the 
petition,  substantially  admitted  in  the  an- 
swer, and  shown  on  the  hearing  that  prior 
to  the  filing  of  the  petition  the  mayor  and 
council  had  made  an  estimate  of  the  revenues 
from  all  sources  for  the  incoming  or  current 
year,  and  that  in  their  judgment  the  reve- 
nues for  the  year  would  probably  amount 
to  the  sum  of  $9,906.66;  and  it  was  further 
made  to  appear  that,  assuming  the  correct- 
ness of  this  estimate,  they  (the  mayor  and 
council)  had  made  the  folloTving  estimates 
of,  or  appropriations  to,  what  they  con- 
ceived to  be  legitimate  and  necessary  mu- 
nicipal expenses:  Salaries,— mayor,  $300; 
clerk,  $4S0;  marshal,  $600;  police,  $540;  ex- 
tra police,  $100;  attorney,  $50;  public  schools, 
$1,660;  water,  $900;  lights,  $800;  streets, 
$1,000;  miscellaneous,  $500;  and  sinking 
fund  (the  balance  of),  $2,888.66.  But  the 
estimate  or  appropriation  to  sinking  fund 
was  not  made  under  or  with  reference  to  the 
provision  of  the  bond  act  quoted  above, 
nor  with  a  view  to  the  payment  of  the  inter- 
est or  principal  of  said  bonds;  but  the  in- 
tention was  to  apply  the  sum  so  estimated 
or  appropriated  to  a  mortgage  debt  which 
the  city  had  subsequently  contracted.  It 
is  averred  in  the  petition  that  the  proposed 
payments  by  the  city  for  lights,  water,  streets, 
and  public  schools,  and  upon  said  mortgage 
will  not  be  legitimate  expenditures  for  the 
municipality,  but  will  constitute  diversions 
of  the  general  revenues  into  unauthorized 
channels,  and  away  from  necessary  munici- 
pal charges;  but  the  charter  of  Decatur  ex- 
pressly authorizes  the  mayor  and  council  to 
make  provision  for  supplying  lights  and  wa- 
ter to  the  town;  and  a  special  act  passed  at 
the  same  session  of  the  general  assembly 
as  the  act  authorizing  the  Issuance  of  the 
bonds  involved  in  this  case  empowers  and 
requires  the  town  authorities  to  establish 
public  schools,  and  to  appropriate  funds  out 
of  the  municipal  revenues  for  their  support 
and  maintenance;  and  this  was  shown  on 
the  hearing  below,  and  the  prayer  of  the  pe- 
tition ia  "that  a  peremptory  writ  of  man- 


damus issue  to  the  respondents,  as  mayor 
and  councilmen  of  Decatur,  directing  and 
commanding  them  to  set  apart  from  the 
general  revenues  of  the  city  for  the  current 
year,  1897,  as  soon  as  collected,  a  suflicient 
amount  of  money  to  pay  petitioner's  said 
judgment,  and  to  pay  the  same;  and  that  it 
be  required  to  pay  said  judgment  as  and  at 
the  time  its  revenue  is  collected;  that  it  be 
required  to  pay  said  judgment  before  pay- 
ing any  money"  on  the  contracts  for  lights 
and  water,  etc.;  and  for  other  appropriate 
relief,  eta  On  this  state  of  case  the  circuit 
judge  decided  and  dismissed  the  petition  for 
mandamus,  and  from  that  judgment  the  pe- 
titioner prosecutes  this  appeal. 

It  is  thoroughly  well  settled  law  that  where 
the  interest  and  principal  of  a  municipal 
bonded  debt  is  payable  out  of  the  general 
revenues  of  the  town,  no  part  pf  such  reve- 
nues that  is  necessary  to  meet  current,  legit- 
imate municipal  expenses  can  be  subjected 
to  the  payment  thereof,  but  only  the  sur- 
plus of  income  after  the  governmental  ex- 
penditures have  been  uMt  or  provided  for 
can  by  any  process  of  law  be  applied  to  such 
debt  1  DiU.  Mun.  Corp.  §f  100,  101;  Under- 
hill  v.  Calhoun,  63  Ala.  216;  City  of  Wil- 
liamsport  v.  Com.,  90  Pa.  St  498;  East  St 
Louis  V.  Zebley,  110  U.  S.  321,  4  Sup.  Ct  21; 
State  v.  Kansas  City,  58  Mo.  App.  124; 
Ck)m.  V.  Commissioners  of  Philadelphia  0>^ 
1  Whart  1.  Nor  can  it  make  any  difference 
that  the  bonded  debt  is  specially  charged 
upon  the  general  revenues,  or  that  the  cor- 
porate authorities  are  specially  required  Ui 
set  apart  a  sufficiency  of  such  revenues  to 
meet  such  debt  Special  provisions  of  this 
sort  in  statutes  authorizing  the  issuance  of 
bonds  do  not  enlarge  the  powers  and  du- 
ties of  municipal  authorities  in  respect  of 
paying  funded  debts.  Without  them,  they 
are  equally  vested  with  the  power  and 
charged  with  the  duty  of  payment;  and 
they  are  only  important  In  their  operation 
upon  surplus  revenue  over  current  expenses, 
and  in  providing,  when  they  do  provide,  par- 
ticular methods  of  applying  the  revenues  to 
the  debt,— as  through  a  sinking  fund  add 
the  like.  With  or  in  the  absence  of  such 
provisions,  it  is  within  the  power,  and  is 
the  duty,  of  municipal  corporations,  if  nec- 
essary to  the  exercise  of  that  portion  of 
the  sovereign  power  which  has  been  dele- 
gated to  them  for  the. public  good,  and  in 
carrying  out  the  objects  of  their  creation  as 
administrative  agencies  of  the  state  for  the 
police  and  local  government  of  designated 
divisions  of  territory,  to  apply  the  whole 
revenues  to  current  municipal  expenses,  leav- 
ing nothing  to  go  in  payment  of  bonded 
debts.  Nor  can  the  courts  determine  what 
municipal  expenditures  are  necessary.  If 
a  given  expenditure  is  within  charter  au- 
thorization, and  therefore,  abstractly  con- 
sidered, a  legitimate  municipal  charge,  the 
courts  cannot  pass  upon  the  advisability  or 
wisdom  of  its  being  made  or  incurred.  That 
Digitized  by  VaiJiJ V  ISC 
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is  a  matter  within  the  discretion  of  the  mu- 
nicipal authorities.  East  St  Louis  v.  Zeb- 
ley,  110  U.  8.  321,  4  Sup.  Ct.  21;  Clay  Co.  v. 
McAleer,  115  U.  S.  616,  6  Sup.  Ct.  199.  It 
may  be  that  abuse  on  the  part  of  such  au- 
thorities of  this  discretion  would  be  con- 
trolled; that,  if  bad  faith  attended  its  ex- 
ercise, the  courts  would  intervene;  but  no 
question  of  this  sort  is  involved  in  the  case 
before  us.  We  do  not  understand  the  ap- 
pellaat  to  challenge  the  foregoing  principles. 
His  insistence  rather  is  that  certain  expendi- 
tures proposed  by  the  mayor  and  council 
are  not  for  legitimate  municipal  purposes  at 
all,  and  that  the  money  appropriated  or  appor- 
tioned to  them  constitute,  or  will  constitute 
when  collected,  funds  in  the  hands  of  the  re- 
spondents in  excess  of  the  necessary  expenses 
of  administering  the  town  government,  and 
should,  therefore,  be  set  apart  as  a  sinking 
fund,  and  applied  to  the  payment  of  his  Judg- 
ment. We  have  seen  what  these  items  of  pro- 
posed expenditure  are.  As  to  those  for  water, 
lights,  streets,  and  public  schools,  we  do 
not  concur  with  appellant's  view.  The  care 
and  repair  of  streets,  the  supplying  of  water 
for  the  extinguishment  of  fires,  flushing  sew- 
ers, and  the  like,  and  of  lights  for  the  streets, 
parks,  and  public  buildings  of  a  town,  are 
essentially  legitimate  municipal  functions, 
and  powers  and  duties  in  resi)ect  of  these 
matters  are,  as  we  have  seen,  expressly  con- 
ferred and  imposed  upon  the  mayor  and 
council  of  Decatur.  The  support  and  main- 
tenance of  public  schools  Is  not  an  essen- 
tial municipal  function,  nor  is  power  and 
duty  in  that  regard  uniformly  Invested  in  or 
charged  upon  municipal  authorities;  yet  It 
is  a  function  proper  to  be  vested  in  munic- 
ipal bodies,  and  was  vested  in  the  mayor 
and  council  of  Decatur  on  the  same  day 
that  authority  was  granted  them  to  issue 
the  bonds  involved  in  this  suit,  and  the 
power  and  duty  of  establishing  and  main- 
taining public  schools  out  of  the  general 
revenues  of  the  town  was  in  and  upon  them 
when  said  bonds  were  Issued.  There  is, 
therefore,  no  room  for  holding  that  any  of 
these  items  of  expense  are  unauthorized,  or 
for  requiring  the  mayor  and  council  to  apply 
to  petitioner's  Judgment  the  money  which 
is  necessary  and  has  been  appropriated  to 
meet  them. 

There  is  one  other  item  in  the  estimated 
and  proposed  expenditures  for  the  current 
year  to  be  considered.  The  unchallenged 
items  of  necessary  current  expenses  with 
those  items  which  were  challenged,  but 
which  we  have  held  to  be  legitimate  and 
proper,  leave  of  the  estimated  current  reve- 
nues the  sum  of  $2,888.66,  as  we  have  seen. 
This  sum  was  apportioned  and  appropriated 
in  advance  of  collection  to  the  sinking  fund, 
it  being  the  Intention  of  the  mayor  and  coun- 
cil to  disburse  it  upon  a  mortgage  debt 
which  the  town  owed,  and  had  owed  for 
flv>  or  six  years.  Very  clearly,  of  course, 
this  debt  was  not  a  current  expense  of  ad- 


ministering the  municipal  government,  and 
the  town  authorities  had  no  right  to  ap- 
portion any  part  of  the  expected  revenues 
to  its  payment  so  as  to  defeat  the  efforts  of 
other  creditors  to  subject  the  excess  over 
necessary  current  expenditures  to  the  satis- 
faction of  their  demands.  This  mortgage, 
we  suppose,  was  upon  the  tangible  property 
of  the  corporation,  and  the  holder  of  it  had 
and  could  have  no  lien  upon  the  revenues 
of  the  town,  nor  any  claim  to  any  part  there- 
of, superior  to  the  demand  of  petitioner. 
The  petitioner  having  a  Judgment,  the  writ 
of  mandamus,  which  he  seeks  as  a  means 
of  satisfying  his  Judgment,  is  in  the  nature 
of  an  execution  thereon,  and  should  be  given 
operation  upon  any  surplus  of  revenue.  Just 
as  an  execution  should  be  given  operation 
upon  the  funds  of  a  private  debtor  In  pre- 
cedence and  priority  to  the  claims  of  simple 
contract  creditors.  And,  moreover,  the  pro- 
visions of  section  3  of  the  bond  authorization 
act  quoted  above  are  operative  and  effect- 
ive to  entitle  bond  and  coupon  holders  to 
have  surplus  revenues  over  current  expenses 
set  apart  for  the  payment  of  their  claims  in 
priority  to  the  claims  of  other  creditors.  That 
from  the  point  of  view  of  the  hearing  be- 
low there  would  be  a  surplus  of  revenue 
over  current  governmental  expenditures,  we 
are  reasonably  satisfied.  The  estimate  of  the 
revenues  for  the  incoming  or  current  year 
made  by  the  mayor  and  council,  and  the  ap- 
portionment of  appropriation  by  them  of  a 
large  excess  to  the  sinking  fund,  was  prima 
facie  proof  that  there  would  be  a  surplus. 
This  estimate  and  apportionment  were  form- 
ally made  and  entered  of  record  by  the  may- 
or and  council,  and  as  entered  appear  to 
have  been  upon  data  before  them  as  to  the 
assured  valuation  of  taxable  property,  the 
number  of  polls,  the  number  and  character 
of  licenses  to  be  or  which  had  been  issued, 
the  probable  amount  of  fines  which  would  be 
Imposed  and  collected,  the  amount  of  collecti- 
ble back  taxes,  etc.  It  is  not  conceivable 
that  the  board  could  have  made  a  mistake  of 
nearly  $3,000  in  an  estimate  thus  made  of 
probable  receipts  of  less  than  $10,000,  and 
surely  we  would  not  be  Justified  in  finding 
they  made  so  gross  an  error  merely  from  the 
expression  of  the  mayor's  opinion,  when  ex- 
amined in  this  case,  that  probably  the  rev- 
enues would  not  exceed  the  current  expenses. 
As  to  the  precise  amount  of  the  surplus  we 
are  not  concerned.  Whatever  it  is,  it  should 
be  set  apart  for  application  to  petitioner's 
Judgment;  and  that  it  might  or  would  be 
less  than  the  Judgment,  so  that  he  would 
realize  less  than  he  prays  for,  is  no  reason 
for  not  granting  the  relief  prayed  to  the  ex- 
tent of  the  fund  which  should  be  applied  to 
the  claim.  Howard  v.  City  of  Huron  (S.  D.) 
GO  X.  W.  803.  The  Judgment  denying  man- 
damus must  be  reversed.  The  cause  Is  re- 
manded.    Reveised  and  remanded. 


BRICKELL,  C.  J.,  not  si 
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DENNIS  ▼.  STATE. 
(Supreme  Court  of  Alabama.    Aug.  15,  1898.) 

HOMICIDB— JUSTIPICATIOK —  MaLTOB  —  EVIDBNOE  — 

Ci rcum8Ta.no B8  —  Absbnt  W1TNBS8B8  —  Error 
Cured— IN8TRUCTION8— Propriety  and  Suppi- 
oibnct—Rbasonablb  Doubt— Harm LB88  Error. 

1.  For  the  purpose  of  laying  a  predicate  for 
testimony  of  an  absent  witness  given  in  a  for- 
mer trial,  one  witness  testified  that  he  knew 
the  absent  witness,  and  lived  in  the  same  sec- 
tion of  the  county  with  him;  that  he  had  learn- 
ed  that  he  had  left  the  state,  and  had  not 
been  seen  since  a  certain  night  of  the  last 
spring;  and  that  on  the  night  in  question  the 
absent  witness  had  executed  a  conveyance  of 
his  homestead  in  his  presence,  and  said  that  he 
was  going  to  start  the  next  day  to  Arkansas, 
as  he  was  afraid  he  would  be  mobbed.  Hdd 
insufficient. 

2.  Error  in  admitting  testimony  of  an  absent 
witness  at  a  former  trial  on  an  insufficient  pred- 
icate is  cured  by  subsequent  evidence  establish- 
ing a  predicate. 

3.  A  charge  demanding  an  acquittal  if  de- 
fendant was  "reasonably  free"  from  fault  in 
bringing  on  the  difficulty  which  resulted  in  the 
homicide  was  properly  refused. 

4.  A  charge  that  "the  fact,  if  it  be  a  fact, 
that  after  the  homicide  the  defendant  put  the 
body  of  the  deceased  in  the  river,  this  is  a 
circumstance  which  the  jury  may  consider  in 
connection  with  the  other  evidence  in  the  case, 
in  arriving  at  a  conclusion,  but  the  defendant 
is  not  indicted  for  putting  the  body  in  the'  riv- 
er, and  cannot  be  i)unished  for  that,"  was  ar- 
gumentative and  misleading,  if  not  wholly  ab- 
stract. 

5.  A  charge  that  there  was  no  evidence  that 
defendant  had  provoked  or  encouraged  a  diffi- 
culty with  deceased  is  misleading  where  there 
is  evidence  that  deceased  was  killed  while 
lying  in  bed  unconscious  of  danger. 

6.  It  is  not  error  to  refuse  to  give  a  charge, 
where  all  the  benefit  defendant  could  derive 
from  it  is  embodied  in  another  charge  that  is 
given. 

7.  Where  there  was  evidence  that  defendant 
killed  deceased  while  the  latter  was  lying  in 
bed,  unconscious  of  defendant's  purpose,  it  is 
not  error  to  refuse  an  instruction  that  there 
is  no  presumption  of  malice  from  the  use  of  a 
dead^  weapon. 

8.  It  is  not  error  to  refuse  an  argumentative 
instruction. 

9.  An  instruction  that  it  would  be  a  legal 
wrong  to  convict  a  man  whose  guilt  is  in  doubt, 
and  that  the  conviction  of  one  whose  guilt  is 
not  proven  to  a  moral  certainty  would  not  be 
sanctioned  by  society  or  the  good  of  the  coun- 
try, does  not  put  a  proper  construction  on  the 
element  of  reasonable  doubt. 

10.  A  charge  that  "defendant  is  a  competent 
witness  in  his  own  behalf,  and  it  is  your  duty 
to  give  it  such  weig:ht  as  you  think  it  is  entitled 
to  in  connection  with  all  the  evidence,  if  any, 
which  tends  to  corroborate  his  statement,"  was 
properly  refused,  since  it  is  the  duty  of  the 
jury  to  weigh  the  statement  of  defendant  by 
"all"  the  evidence. 

11.  Where  the  corpus  delicti  was  clearly  es- 
tablished, and  defendant's  confession,  if  believ- 
ed, would  require  a  conviction,  and  circumstan- 
ces adduced  were  additional  proofs  of  guilt, 
it  was  not  error  to  exclude  instructions  on  dr^ 
cumstantial  evidence. 

12.  A  charge  that  "the  state  is  bound  to  prove 
every  material  fact  necessary  to  constitute  the 
gnilt  of  the  defendant  fully,  clearly,  conclu- 
sively, satisfactorily,  and  to  a  moral  certainty; 
and  if,  on  the  whole  evidence  adduced,  the  jury 
cannot  say  that  they  have  an  abiding  convic- 
tion to  a  moral  certainty  of  the  guilt  of  the  de^ 
fendant,  the  jury  are  bound  to  give  him  the 
benefit  of  the  doubt  and  acquit  him,"  is  er- 
roneous, as  calculated  to  Impress  the  jury  with 


the  belief  that  they  must  be  satisfied  of  guilt 
beyond  all  doubt  before  they  can  convict. 

13.  Cr.  Code  1896,  §  4333,  providing  that  a 
conviction  must  not  be  reversed  because  of  error, 
when  the  court  is  satisfied  that  no  injury  result- 
ed therefrom,  when  applied  to  the  refusal  of 
an  instruction,  means  that  the  court  must  be 
satisfied  that  the  verdict  would  not  have  been 
different  had  the  charge  been  given. 

14.  It  was  error  to  refuse  an  instruction  that 
"it  is  the  duty  of  the  jury  to  consider  the  evi- 
dence tending:  to  show  a  justifying  motive  in 
connection  with  the  other  evidence  in  the  case, 
and,  if  they  are  in  reasonable  doubt  of  [de- 
fendant's] guilt,  they  should  acquit  him." 

Appeal  from  circuit  court,  Jackson  county; 
J.  A.  Bilbro,  Judge. 

Joel  T.  Dennis  was  convicted  of  man- 
slaughter in  the  first  degree,  and  be  appeals. 
Reversed. 

The  evidence  for  the  state  showed  that  the 
defendant  killed  William  D.  Cunningham,  in 
Jackson  county,  before  the  finding  of  the 
indictment  The  state  introduced  several  wit- 
nesses who  testified  that  the  defendant  volun- 
tarily confessed  that  he  killed  said  Cunning- 
ham. It  was  shown  that  after  killing  Cun- 
ningham defendant  threw  his  body  into  a  river 
near  by.  The  defendant,  as  a  witness  in  his 
own  behalf,  testified  that  he  killed  the  said 
Cunningham  by  shooting  him  in  self-defense; 
that  while  he  and  Cunningham  were  sleep- 
Ihg  together  in  the  same  room,  Cunningham 
tried  to  borrow  money  from  him,  and  upon 
his  (the  defendant)  refusing  to  lend  it  to  him 
he  became  infuriated,  and  started  towards 
him  with  a  drawn  knife,  and  that  he  then 
fired  once  upon  Cunningham,  which  shot  kill- 
ed him.  The  bill  of  exceptions  recites  that 
during  the  examination  of  the  state's  wit- 
nesses "for  the  purpose  of  laying  a  predi- 
cate for  the  introduction  of  the  evidence  of 
Thomas  Davis,  an  absent  witness,  and  who 
was  examined  as  a  witness  on  a  former  trial 
of  this  case,  the  state  introduced  S.  G.  Grim- 
mett,  who  testified  that  he  knew  Thomas 
Davis,  and  lived  in  the  same  section  of  the 
country  where  Davis  lived;  that  he  learned 
Davis  had  left  the  state,  and  had  not  seen 
him  since  one  night  last  spring;  that  Davis 
called  at  his  house  in  the  night  last  spring, 
and  executed  a  deed  of  conveyance  to  his 
homestead,  and  said  he  was  going  to  start 
the  next  day  to  Arkansas;  that  he  feared  he 
would  be  mobbed,  and  was  going  to  leave, 
and  would  start  the  next  day.  Upon  this 
testimony  the  state  offered  the  testimony  of 
said  Davis  given  on  the  former  trial  of  this 
case."  To  the  Introduction  of  this  evidence 
of  what  Davis  testified  on  the  former  trial 
the  defendant  objected  upon  the  grounds  that 
no  sufficient  predicate  had  been  laid  for  the 
introduction  of  secondary  evidence  of  such 
testimony,  and  that  the  statements  made  hy 
the  witness  Grimmett  were  not  legal  or  suffi- 
cient evidence  for  such  a  purpose.  The  court 
overruled  the  objection,  allowed  the  introduc- 
tion of  the  secondary  evidence,  and  the  de- 
fendant duly  excepted.  Later  on  in  the  prog- 
ress of  the  trial  it  was  shown  without  con- 
flict that  said  witness  Thomas  Davis  had  left 
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the  state  about  the  time  testified  to  by  said 
witness  Orlmmett,  and  that  he  was  then  In 
the  state  of  Arkansas.  Upon  the  Introduc- 
tion of  all  the  evidence  the  defendant  request- 
ed the  court  to  give  the  jury  the  following 
written  charges,  and  separately  excepted  to 
the  court's  refusal  to  each  of  them  as  asked: 
(1)  '*If  W.  D.  Cunningham  made  an  attack 
upon  Joel  T.  Dennis  with  a  knife,  under  such 
circumstances  as  to  make  Dennis  reasonably 
belleye  he  was  In  danger  of  his  life,  or  of  se- 
rious bodily  harm,  and  that  he  (Dennis)  was 
reasonably  free  from  fault  In  bringing  on 
the  difficulty  or  danger,  and  In  that  situation 
he  fired  the  fatal  shot,  then  the  jury  should 
acquit  the  defendant*'  (2)  'If  W.  D.  Cun- 
ningham made  an  attack  upon  Joel  T.  Dennis 
with  a  knife,  under  such  circumstances  as 
to  make  Dennis  reasonably  believe  he  was  in 
danger  of  his  life,  or  of  serious  bodily  harm, 
and  that  he  (Dennis)  was  reasonably  free 
from  fault  in  bringing  on  such  difficulty  or 
danger,  and  there  was  no  other  reasonable 
mode  of  escape  from  such  danger,  and  In 
that  situation  he  fired  the  fatal  shot,  then  the 
jury  should  acquit  the  defendant!  If  the 
jury  have  a  reasonable  doubt  about  the  homi- 
cide having  been  committed  In  that  way  and 
under  such  circumstances,  the  jury  should  ac- 
quit." (8)  'The  fact,  if  it  be  a  fact,  that 
after  the  homicide  the  defendant  put  the  body 
of  the  deceased  In  the  river,  this  is  a  circum- 
stance which  the  jury  may  consider  in  con- 
nection with  the  other  evidence  in  the  case, 
and  arriving  at  a  conclusion;  but  the  defend- 
ant is  not  indicted  for  putting  the  body  in 
the  river,  and  cannot  be  punished  for  that" 
(4)  "There  Is  no  evidence  in  this  case  that 
Dennis  provoked  or  encouraged  a  difficulty 
with  Cunningham."  (5)  'It  is  the  duty  of 
the  jury  to  consider  the  evidence  tending  to 
show  a  justifying  motive  in  connection  with 
the  other  evidence  In  the  case,  and  If  they 
are  In  reasonable  doubt  of  his  guilt  they 
should  acquit  him."  (6)  'The  defendant  Is 
not  Indicted  for  putting  the  body  In  the  river, 
and  he  cannot  be  punished  for  that  act."  (7) 
"In  this  case  there  is  no  presumption  of  mal- 
ice from  the  use  of  a  deadly  weapon."  (8) 
'The  enforcement  of  the  law  demands  the 
acquittal  of  the  accused  unless  his  grullt  Is 
shown  by  that  full  measure  of  proof  which 
the  law  requires.  It  would  be  a  legal  wrong 
to  convict  a  man  whose  guilt  Is  In  doubt 
The  demands  of  society  and  the  good  of  the 
country  do  not  require  nor  sanction  the  con- 
viction of  a  man  whose  guilt  is  not  proven 
to  a  moral  certainty.".  (9)  **The  defendant  is 
a  competent  witness  in  his  own  behalf,  and  It 
Is  your  duty  to  give  It  such  weight  as  you 
think  tt  is  entitled  to,  in  connection  with  all  the 
evidence,  If  any,  which  tends  to  corroborate 
his  statement"  (10)  *'In  all  cases,  and  espe- 
cially In  cases  depending  on  circumstantial 
evidence,  an  inquiry  into  the  motives  actuat- 
ing the  accused  is  always  important,  because 
human  experience  shows  that  men  do  not 
commit  crimes  without  a  motive  therefor." 


(11)  **Where  a  murder  is  charged,  and  the  evi- 
dence is  wholly  Circumstantial,  then  it  is  pe- 
culiarly proper  to  look  into  the  motive,  and 
In  all  cases  you  will  naturally  seek  for  the 
motive;  and  where  the  proof  is  circumstan- 
tial, and  there  be  doubt  about  the  circumstan- 
ces, then  it  becomes  important  to  examine 
Into  the  motive."  (12)  'The  legal  presump- 
tion of  Innocence  Is  to  be  regarded  by  the 
jury  In  every  case  as  a  matter  of  evidence  to 
the  benefit  of  which  the  defendant  Is  entitled. 
And  where  the  charge  Is  sought  to  be  proved 
by  circumstantial  evidence,  the  proof  must 
not  only  be  consistent  with  the  guilt  of  the 
accused,  but  inconsistent  with  any  other  ra- 
tional conclusion."  (13)  'The  court  charges 
the  jury  that  the  state  is  bound  to  prove  ev- 
ery material  fact  necessary  to  constitute  the 
guilt  of  the  defendant  fully,  clearly,  con- 
clusively, satisfactorily,  and  to  a  moral  cer- 
tainty; and  if,  on  the  whole  evidence  ad- 
duced, the  jury  cannot  say  that  they  have 
an  abiding  conviction  to  a  moral  certainty  of 
the  guilt  of  the  defendant,  the  jury  are  bound 
to  give  him  the  benefit  of  that  doubt,  and 
acquit  him." 

Wm.  0.  Fitts,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  convict- 
ed of  manslaughter  in  the  first  degree.  Dur- 
ing the  progress  of  the  trial  the  defendant  re- 
served an  exception  to  the  admission  of  cer- 
tain evidence,  and  also  exceptions  to  the  re- 
fusal of  the  court  to  give  certain  charges  to 
the  jury.  We  are  of  opinion  that  the  predi- 
cate for  the  admission  of  evidence  of  what  an 
absent  witness  testified  to  on  a  former  trial 
was  insufficient,  but  this  error  was  fully  rem- 
edied by  subsequent  testimony.  The  first  and 
second  charges  refused  were  objectionable,  in 
that  they  demanded  an  acquittal  if  the  de- 
fendant was  reasonably  free  from  fault  in 
bringing  on  the  difficulty.  Similar  charges 
have  been  condemned.  Holmes  v.  State,  100 
Ala.  84,  14  South.  864;  Crawford  v.  State, 
112  Ala.  1,  28^  21  South.  214,  authorities  cited. 
Charge  3  is  argumentative  and  misleading,  if 
not  wholly  abstract,  and  properly  refused. 
Charge  4  was  misleading.  It  entirely  ig- 
nores that  phase  of  the  evidence  which  tend- 
ed to  show  that  deceased  was  killed  while  ly- 
ing In  bed  unconscious  of  his  danger.  We 
will  consider  charge  5»  refused,  later  on. 
Charge  6  is  subject  to  the  same  objection  as 
charge  3.  In  addition,  whatever  benefit  the 
defendant  might  have  received  from  the  giv- 
ing of  this  charge  was  embodied  In  charge  12, 
which  was  given.  Charge  7  was  properly 
refused.  There  was  evidence  that  defendant 
killed  deceased  while  the  latter  was  lying 
in  bed,  unconscious  of  defendant's  purpose. 
Charge  8  is  a  mere  argument,  and  there  may 
be  some  doubt  of  a  man's  guilt  not  amounting 
to  a  reasonable  doubt  Charge  9  is  objection- 
able upon  several  grounds,  the  chief  of  which 
is  that  it  requires  the  jury  to  weigh  it.  In 
connection  with  all  the  testimony  which  tends 
to  corroborate  It,  lnst^.,|||j«^iq{jH^^g^ 
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dence.  Hie  evidence  In  the  case  is  not  wb(^y 
circumstantial  The  corpns*  delicti  was  dear- 
ly established,  and  defendant's  confession  be- 
trayed the  guilty  agent  If  credited  by  the 
Jury  beyond  a  reasonable  doubt,  they  alone 
were  sufficient  to  require  a  conviction.  The 
circumstances  were  additional  proof  of  his 
guilt  Charges  10,  11,  and  12  were  properly 
refused  on  these  grounds,  besides  being  in- 
firm in  other  respects.  Charge  18  was  calcu- 
lated to  impress  the  jury  with  the  belief  that 
they  must  be  satisfied  beyond  all  doubt  of 
the  defendant's  guilt  before  they  could  con- 
vict In  the  case  of  Torrey  v.  Bumey,  113 
Ala.  496,  504,  21  South.  348,  we  had  occasion 
to  consider  the  word  "satisfy"  when  used 
alone  in  a  charge  to  the  jury,  and  held  that 
it  exacted  too  high  a  degree  of  proof.  We 
can  find  no  fault  in  charge  No.  6,  the  refusal 
to  give  which  must  reverse  the  case,  unless 
the  judgment  is  affirmed  by  virtue  of  sec- 
tion 4333  of  the  Criminal  Code  of  1896,  which 
enacts  that  "the  judgment  of  conviction  must 
not  be  reversed,  because  of  error  in  the  rec- 
ord, when  the  court  is  satisfied  that  no  in- 
jury resulted  therefrom."  We  are  of  opinion 
the  proper  construction  of  this  section  of  the 
Code  is  that  the  court  must  be  satisfied  that 
the  verdict  of  the  jury  would  not  have  been 
different  if  the  charge  had  been  given.  We 
cannot  say,  in  this  case,  that  if  charge  6  had 
been  given,  the  verdict  of  the  jury  would  have 
been  the  same.  It  asserts  a  correct  propo- 
sition of  law,  and  there  was  reversible  error 
hi  its  refusal.    Reversed  and  remanded* 


MEMOBANDUM  DECISIONS. 

ADKINS  Y.  MTERS  et  al.  (Supreme  Court 
of  Alabama.  Jan.  27,  1898.)  Appeal  from  cir- 
cuit conrt  Jackson  county;  William  L.  Ste- 
phens, Special  Judge.  J.  fi.  Brown,  for  appel- 
lees. In  this  case,  after  the  recovery  of  a  judg- 
ment against  the  appellees,  they  moved  the 
conrt  to  retax  the  costs  in  said  cause.  The  mo- 
tion was  granted,  and  from  the  judgment  grant- 
ing said  motion  the  appeal  is  prosecuted.  The 
judgment  is  affirmed  for  the  want  of  assign- 
ment of  errors.    See  19  South.  400. 


AHLUM  V.  AHLTJM.  (Supreme  Court  of 
Alabama.  Feb.  11,  1898.)  Appeal  from  chan- 
cery court.  Mobile  county;  William  H.  Tayloe, 
Chancellor.  Smith  &  Gaynor,  for  appellant. 
Clarks  &  Webb,  for  appellee.  The  bill  in  this 
case  was  filed  by  the  appellant,  by  her  next 
friend,  against  the  appellee,  and  prayed  for  a 
divorce  a  yinculo,  upon  the  jrround  of  cruelty, 
and  for  temporary  and  permanent  alimony. 
Upon  the  hearing  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  com- 
plainant was  not  entitled  to  the  relief  prayed  for, 
and  ordered  the  bill  dismissed.  From  this  de- 
cree the  present  appeal  is  prosecuted.  This 
court  holds  that  the  facts  of  the  case  show  that 
the  complainant  was  entitled  to  the  relief  she 
seeks  by  her  bill,  and  renders  a  decree  grant- 
ing the  complainant  an  absolute  divorce  from 
the  respondent,  and  decrees  that  the  complain- 
ant is  entitled  to  alimony.  The  cause  is  re- 
manded to  the  chancery  court  to  ascertain 
what  would  be  a  reasonable  and  proper  allow- 
ance of  alimony.    Beversed  and  remanded. 


ATKINS  V.  BANK  OF  PIEDMONT.  (Su- 
preme Ourt  of  Alabama.  June  16,  1898.)  Ap- 
peal from  chancery  court,  Calhoun  county;  J. 
E.  DowdeU.  Chancellor.  F.  L.  Pettus,  for  ap- 
pellant Blackwell  &  Keith,  for  appellee. 
^*The  appellee  filed  its  bill  to  enforce  a  vendor's 
lien  upon  certain  property  described  in  the 
bill,  sold  by  complainant  to  respondent,  and,  as 
evidence  of  the  amount  respondent  agreed  to 
pay  for  the  land,  he  executed  his  seyeral  prom- 
issory notes,  all  of  which  are  made  exhibits 
to  the  bill  of  complaint.  The  respondent  in 
his  answer  admitted  the  purchase  of  the  lots  at 
and  for  the  price  as  averred  in  the  bill,  and  the 
execution  of  said  promissory  notes,  and  made 
some  additional  averments  by  way  of  defense. 
Without  determining  the  question  as  to  wheth- 
er the  facts  averred  in  the  answer  presented  a 
defense,  it  is  sufBcient  to  say  that  respondent 
offered  no  evidence.  The  chancellor  decreed 
that  complainant  was  entitled  to  relief,  and  or- 
dered accordingly."  From  this  decree  the  re- 
spondent appeals,  and  assigns  the  rendition 
thereof  as  error.  The  decree  of  the  chancellor  • 
is  affirmed. 


BANKS  V.  SPEERS  et  al.  (Supreme  Court 
of  Alabama.  Feb.  1,  1898.)  Appeal  from 
chancery  court,  Walker  county :  Thomas  Cobbs, 
Judge.  W.  B.  Appling,  H.  L.  Watlington,  Nop- 
velle  &  Smith,  and  J.  A.  W.  Smith,  for  appel- 
lant. Coleman  &  Bankhead,  for  appellees. 
The  bill  in  this  case  was  filed  by  the  appellant, 
William  Banks,  against  the  appellees.  The  pur- 
pose of  the  bill,  as  amended,  was  to  obtain  an 
injunction  against  an  order  of  sale  in  the  pro- 
bate court  of  certain  lands,  by  the  administra- 
tor de  bonis  non  of  M.  D.  Burchfield,  deceased, 
and  to  obtain  a  writ  of  possession,  restoring  the 
complainant  to  the  possession  of  the  lands,  and 
for  an  accounting  for  rents  and  profits  receiv- 
ed by  the  administrator.  The  complainant  showa 
by  his  bill  that  he  purchased  the  lands  mention- 
ed in  the  bill  from  the  widow  and  heirs  at  law 
of  M.  D.  Burchfield,  deceased.  On  the  former 
appeal  in  this  case  (114  Ala.  823,  21  South. 
834),  it  was  held  that  the  complainant,  being 
a  party  in  interest,  could  obtain  full,  adequate, 
and  complete  remedy  in  the  probate  court,  and 
therefore  his  bill  was  without  equity.  Upon  the 
remandment  of  the  cause,  the  bill  was  further 
amended,  and  as  amended  was  demurred  to  by 
the  defendant.  This  demurrer  was  sustained, 
and  a  decree  was  rendered  dismissing  the  bill 
for  the  want  of  equity,  and  the  present  appeal  is 
taken  from  this  decree.  The  court  holds  that 
the  amendments  have  not  taken  the  bill  without 
the  principles  of  law  decided  on  the  former  ap- 
peal, and  that,  as  amended,  the  bill  is  still 
without  equity.  The  decree  of  the  chancery 
court  dismissing  the  bill  for  the  want  of  equity 
is  therefore  affirmed.  See  16  South.  25,  and  23 
South.  64. 


BELL  V.  STATE.  (Supreme  Court  of  Ala- 
bama. Feb.  11,  1898.)  Appeal  from  circuit 
court,  Marshall  county;  J.  A.  Bilbro,  Judge. 
No  counsel  marked  as  appearing  for  the  appel- 
lant. William  C.  Fitts,  Atty.  Gen.,  for  the 
State.  The  appellant  was  indicted  and  trie<i 
for  murder,  was  convicted  of  manslaughter  in 
the  second  deafree,  and  sentenced  to  the  peni- 
tentiary for  three  years.  Upon  this  appeal 
there  was  no  question  legally  reserved  for  the 
consideration  of  the  case  m  this  court,  and  the 
appeal  is  dismissed.    See  22  South.  526w 


BONNER  V.  STATE.  (Supreme  Court  of 
Alabama.  June  1,  1888.)  Appeal  from  drcnit 
court,  Madison  county;  H.  C.  Speake,  Judge. 
No  counsel  marked  as  appearing  for  appel- 
lant. William  C.  Fitts,  Atty.  Gen.,  for  the 
State.    The  appellan^.^ji^ij^^y^^^iiid 
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conyicted  of  grand  larceny. 
conTiction  is  affirmed. 


The  judgment  of 


BOYD  V.  CITY  COUNCIIi  OF  MONTGOM- 
ERY. (Supreme  Court  of  Alabama.  June  2, 
1898.)  Appeal  from  dty  court  of  Montgomery. 
A.  D.  Sayre,  Judge.  Grordon  Macdonald,  for 
appellant.  Graham  &  Steiner,  for  appellee. 
The  material  points  in  this  case  are  the  same 
as  in  the  case  of  Boyd  t.  City  Council  of  Mont- 
gomery (Ala.)  23  South.  663.  The  judgment  of 
conviction  is  affirmed  on  the  authority  of  that 


BOYD  T.  STATE.  (Supreme  CJourt  of  Ala- 
bama. Jan.  28,  1898.)  Appeal  from  circuit 
court,  Marshall  county;  James  A.  Bilbro, 
Judge,  Waiiam  C.  Pitts,  Atty.  Gen.,  for  the 
State.  The  appellant  was  indicted,  tried,  and 
convicted  of  murder,  and  sentenced  to  be  hung. 
The  record  contains  no  bill  of  exceptions,  and 
shows  that  no  question  of  law  has  been  re- 
served for  review  in  this  court.  The  bill  is 
therefore  dismissed,  leaving  the  judgment  of 
the  trial  court  to  be  enforced.  The  day  of  ex- 
ecution had  passed  before  the  case  was  de- 
cided in  this  court.  Section  4674  of  the  Crimi- 
nal Ck>de  of  1886  makes  provision  for  the  ex- 
ecution of  the  sentence  of  the  law  and  the 
judgment  of  the  court  in  such  cases.  The  court 
fixes  the  day  for  the  execution  of  the  sentence 
of  death  only  in  cases  of  the  affirmance  of  the 
judgment  of  the  lower  court  Cr.  Code,  $  4522; 
Howell  V.  State,  110  Ala.  23.  20  South.  449. 
Appeal  dismissed. 


BUFORD  V.  STATE.  (Supreme  Court  of 
Alabama.  Jan.  28,  1898.)  Appeal  from  circuit 
court,  Morgan  county;  James  J.  Banks,  Judge. 
Wm.  C.  Fitts,  Atty.  (Jen.,  for  the  State.  The 
appellant  was  indicted,  tried,  and  convicted,  to- 
gether with  two  other  persons,  for  rape,  and 
sentenced  to  be  hung.  The  record  contains  no 
bill  of  exceptions,  and  shows  that  no  question 
of  law  has  been  reserved  for  review  in  this 
court.  The  bill  is  therefore  dismissed,  leaving 
the  judgment  of  the  trial  court  to  be  enforced. 
The  day  of  execution  had  passed  before  the 
case  was  decided  in  this  court.  Section  4674 
of  the  Criminal  Ck>de  of  1886  makes  provision 
for  the  execution  of  the  sentence  of  the  law 
and  the  judgment  of  the  court  in  such  cases. 
'Rie  court  fixes  the  day  for  the  execution  of  the 
sentence  of  death  only  in  cases  of  the  affirmance 
of  the  judgment  of  the  lower  court.  Or.  (>ode 
1886,  §  4522;  HoweU  v.  State,  110  Ala.  23,  20 
South.  449.     Appeal  dismissed. 


BUNN  V.  STATR  (Supreme  Ctourt  of  Ala- 
bama. April  28,  1898.)  Appeal  from  Macon 
county  court;  W.  H.  Hurt,  Judge.  E.  P.  Mor- 
rissett,  for  appellant.  William  C.  Fitts,  Atty: 
Gen.t  for  the  State.  The  appellant  was  tried 
and  convicted  for  trespass  after  warning,  and 
the  judgment  of  conviction  was  affirmed  on 
the  authority  of  Burks  v.  State,  23  South.  530. 


BURNES  V.  STATE.  (Supreme  Court  of 
Alabama^  Appeal  from  circuit  court,  Henry 
county;  J.  W.  Foster,  Judge.  W.  W.  Sanders, 
for  appellant  Wm.  C.  Fitts,  Atty.  Gen.,  for 
the  State.  The  appellant  was  indicted,  tried, 
and  convicted  for  rape,  and  sentenced  to  the 
penitentiary  for  life.  The  judgment  of  convic- 
tion was  affirmed. 

COFFEY  v.  STATE.  (Supreme  Court  of 
Alabama.  Feb.  1,  1898.)  Appeal  from  circuit 
court,  Jackson  county;  J.  A.  Bilbro.  Judg<k. 
Tally  &  Proctor,  for  appellant.  William  C. 
Fitts,  Atty.  Gen.,  for  the  State.  The  appellant 
wa.s  indicted,  tried,  and  convicted  for  assault 


with  intent  to  rape,  and  was  sentenced  to  the 
penitentiary  for  20  years.  The  only  questions 
presented  on  the  present  appeal  are  based  on 
the  court's  refusal  to  give  the  several  charges 
requested  by  the  defendant  The  court  holds, 
upon  the  authority  of  McQuirk  v.  State,  84 
Ala.  435,  4  South.  775,  and  Jones  v.  State,  90 
Ala.  630,  8  South.  383,  that  two  of  the  charges 
requested  by  the  defendant  should  have  bppu 
given.  The  judgment  of  conviction  is  reversed, 
and  the  cause  remanded. 


CROWDER  V.  STATE.  (Supreme  Court  of 
Alabama.)  Appeal  from  city  court  of  Montgom- 
ery; A.  D.  Sayre,  Judge.  William  C.  Fitts, 
Att^.  Gen.,  for  the  State.  The  appellant  was 
indicted,  tried,  and  convicted  for  forgery.  The 
bill  of  exceptions  not  only  fails  to  state  tnat  it 
contains  all  the  evidence,  but  affirmatively 
shows  that  there  was  other  evidence  introduced 
on  behalf  of  the  state.  The  court  holds  that 
in  this  condition  of  the  record  there  was  other 
evidence  which  justified  the  rulings  of  the 
court    The  judgment  of  conviction  is  affirmed. 


BLDRIDGB  v.  ALLEN.  (Supreme  CJourt 
of  Alabama.  June  16, 1898.)  Appeal  from  city 
court  of  Annlston;  James  W.  Lapsley,  Judge. 
T.  C.  Sensabaugh,  for  appellant.  Pelham  & 
Acker,  for  appellee.  This  suit  was  origrinally 
instituted  in  a  justice  of  the  peace  court,  and 
was  brought  by  the  appellee  against  the  appel- 
lant to  recover  damages  for  the  alleged  breach 
of  an  agreement,  and  rendered  judgment  for  the 
plaintiff,  from  whidi  judgment  the  defendant 
appealed  to  the  city  court.  In  the  city  court 
the  cause  was  tried  without  the  intervention 
of  a  jury,  and  judgment  was  rendered  for  the 
plaintiff.  From  this  judgment  the  present  ap- 
peal is  prosecuted.  It  is  neld  that- an  examina- 
tion of  the  evidence  justifies  the  conclusion  of 
the  court    The  judgment  is  affirmed. 


ENGLAND  v.  STATE.  (Supreme  Court  of 
Alabama.  June  7,  1898.)  Appeal  from  Shelby 
county  court;  D.  R.  McMillan,  Judge.  William 
C.  Fitts,  Atty.  Gen.,  for  the  State.  The  appel- 
lant was  indicted,  tried,  and  convicted  of  an  as- 
sault and  battery.  The  judgment  of  convic- 
tion is  affirmed  on  the  authority  of  Yeldell  v. 
State,  100  Ala.  27,  14  South.  570;  Peagler  v. 
State,  UO  Ala.  11,  20  South.  363. 


FLETCHER  v.  STATE.  (Supreme  Court  of 
Alabama.)  Appeal  from  circuit  court,  Coving- 
ton county;  J.  W.  Foster,  Judge.  B.  H.  Lew- 
is and  John  D.  Burnett,  for  appellant  William 
C.  Fitts,  Atty.  Gen.,  for  the  State.  The  ap- 
pellant in  this  case  was  indicted  and  tried  for 
selling  vinous  and  malt  liquors  without  a  license 
and  contrary  to  law.  He  pleaded  irullty,  and 
in  taxing  op  the  costs  in  the  case  the  derk 
entered  an  item  of  $30  as  solicitor's  fee.  The 
defendant  then  moved  the  court  to  retax  the 
costs,  inasmuch  as  the  item  of  $30  as  solicitor's 
fee  was  illegal  and  excessive,  and  should  have 
been  taxed  as  f  7.50.  This  motion  was  overrul- 
ed, and  on  this  appeal  the  overruling  of  the 
motion  to  retax  the  cost  is  the  only  question  pre- 
sented. The  judgment  of  the  lower  court  is  re- 
versed, and  the  judgment  is  here  rendered 
granting  the  motion. 


GIBBS  V.  STATE.  (Supreme  Court  of  Ala. 
bama.)  Appeal  from  city  court  of  Montgomery; 
A.  D.  Sayre,  Judge.  William  C.  Fitts,  Atty. 
Gen.,  for  the  State.  The  appellant  was  indict- 
ed, tried,  and  convicted  of  arson  in  the  first  de- 
gree. The  only  error  assigned  was  the  refusal 
of  the  court  to  give  to  the  iurv  the  following 
written  charge  requested  by  the  defendant: 
"If  there  is  a  reasonable  possibility  that  som@ 
person  other  than  the  defendant  may   have 
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done  the  act  tben  the  defendant  Is  entitled  to 
an  acquittal/'  The  conrt  holda  that  this  charge 
was  properiy  refused,  citing  James  t.  State,  104 
Ala.  21,  16  South.  M;  Prater  v.  State.  107 
Ala.  27,  IS  South.  238.  The  judgment  of  con- 
yiction  was  affirmed. 


GRIGGORS  T.  STATE.  (Supreme  Court  of 
Alabama.  May  13, 1808.)  Appeal  from  Wilcox 
counbr  court;  James  T.  Beck,  Judge.  William 
O.  Fitts,  Atty.  Gen.,  for  the  State.  The  appel- 
lant was  indicted,  tried,  and  conyicted  of  ar- 
son in  the  third  degree.  The  judgment  of  con- 
viction was  affirmed  on  the  authority  of  Leon- 
ard V.  State,  96  Ala.  108,  11  South.  307;  James 
▼.  State.  104  Ala.  20,  16  South.  94;  Taylor  v. 
State,  114  Ala.  20,  21  South.  947. 


GRIMES  V.  STATE.  (Supreme  Court  of  Ala- 
bama. June  16,  18980  Appeal  from  criminal 
court,  Pike  county;  fi.  B.  Wilkerson,  Judge. 
William  O.  Fitts,  Atty.  (Jen.,  for  the  State.  The 
appellant  was  indicted,  tried,  and  convicted  for 
carrying  coDcealed  weapons.  Ihe  judgment  of 
conyiction  is  affirmed. 


HARRIS  ▼.  STATE.  (Supreme  Court  of 
Alabama.  June  7,  1898.)  Appeal  from  circuit 
court,  Morgan  county;  W.  W.  Callahan,  Spe* 
cial  Judge.  William  C.  Fitts,  Atty.  Gen.,  for 
the  State.  The  appellant  was  indicted,  tried, 
and  convicted  for  forgery.  There  were  demur- 
rers interposed  to  the  indictment,  which  were 
overruled.  This  ruling  of  the  court  Is  held  to  be 
correct,  on  the  authority  of  Glenn  v.  State 
(Ala.)  23  South.  1,  and  authorities  there  cited. 
The  judgment  of  conviction  is  affirmed. 


HILL  T.  NEWTON.  (Supreme  Court  of 
Alabama.  June  23,  1898.)  Appeal  from  cir- 
cuit court,  St  Clair  county;  (Jeorge  E.  Brewer, 
.Judge.  Inzer  &  Greene,  tor  appellant  M.  M. 
Smith,  for  appellee.  This  action  was  brought 
by  the  appellee,  Mrs.  Annie  Newton,  against 
the  appellant  I.  W.  Hill,  to  recover  an  amount 
alleged  to  be  due  the  plaintiff  from  the  defend- 
ant for  services  as  a  school  teacher.  There 
was  judgment  for  the  plaintiff,  and  defendant 
appeals.  The  issue  between  the  parties  was 
whether  the  defendant,  in  the  employment  of 
the  plaintiff,  acted  as  the  agent  of  tne  Spring- 
vllle  Institute,  having  authority,  and  at  the 
time  of  the  employment  disclosing  his  repre- 
sentative capacity,  or  whether  he  employed  the 
plaintiff  as  his  assistant,  not  disclosing  that  he 
was  acting  for  the  institute.  The  evidence  up- 
on this  point  was  in  conflict  and  on  this  appeal 
it  was  held  that  the  trial  court  could  not  witn- 
out  invading  the  province  of  the  jurv,  have  giv- 
en the  general  affirmative  charge  m  favor  of 
either  party.  And  it  is  further  held  that  upon 
the  issue  formed,  the  value  of  the  property  of 
the  institute  could  shed  no  light  upon  the  issue, 
and  the  evidence  in  respect  thereto  was  imma- 
terial and  irrelevant.  It  was  also  held  that  the 
motion  for  a  new  trial  was  properly  overruled. 
The  judgment  was  affirmed. 


JACKSON  COUNTY  t.  McCORD  et  al. 
(Supreme  Court  of  Alabama.  Feb.  2,  1898.) 
Appeal  from  chancery  court  Jackson  county. 
Bill  by  Jackson  county  against  John  H.  Mc- 
Cord  and  another.  From  a  decree  sustaining 
demurrers  to  the  bill  and  motions  to  dismiss, 
plaintiff  appeals.  Reversed.  R.  N.  dopton 
and  Shelby  &  Pleasants,  for  appellant  J.  E. 
Brown   and   W.    H.    Norwood,   for   appellees. 

BRICKELL,  a  J.  This  case,  in  all  re- 
spects, is  similar  to  the  preceding  case  of 
Jackson  Co.  v.  Derrick,  23  South.  193.  Upon 
the  authority  of  that  case,  the  decree  of  the 
chancellor  must  be  reversed,  a  decree  here 
entered  overruling  the  demurrers  and  the  mo- 


tions to  dismiss  for  want  of  equity,  and.  the 
cause  will  be  remanded. 


LITTLE  V.  SEYMOUR.  (Supreme  Court  of 
Alabama.  Feb.  10,  1898.)  Appeal  from  chan- 
cery court  Sumter  county;  W.  H.  Tayloe* 
Chancellor.  A.  S.  Vandegraaff,  W.  K.  Smith, 
and  A.  B.  McEachin.  for  appellant.  J.  J.  Alt- 
man,  for  appellee.  Hie  bill  in  this  case  was 
filed  by  the  appellant  against  the  appellee,  to 
enjoin  the  defendant  from  foreclosing  a  mort- 
gage, and  for  an  accounting,  and  to  be  let  in 
to  redeem.  The  aj^peal  is  prosecuted  from  a 
final  decree  confirmmg  the  report  of  the  regis- 
ter^  ascertaining  certain  designated  amounts 
due  from  the  complainant  to  the  respondent 
and  that  the  complainant  be  entitled  to  re- 
deem upon  the  pavment  of  such  amount  and 
further  ordering  that  if  the  amounts  are  not 
paid  within  30  days  from  the  filing  of  the  de- 
cree, the  land  contained  in  the  mortgage  should 
be  sold  at  public  outcry.  The  decree  appeal- 
ed from  is  affirmed. 


McKENZIE  ▼.  SHBPPARD.  (Supreme 
Court  of  Alabama.)  Appeal  from  circuit  court 
Lowndes  county;  John  R.  Tyson,  Judge.  J.  C. 
Richardson,  for  appellant.  The  sole  question 
involved  in  this  case  is  the  validity  of  the  sec- 
ond section  of  the  act  prohibiting  the  sale  of 
vinous,  spirituous,  or  malt  liquors  in  Lowndes 
county,  which  requires  fines  imposed  in  the 
event  of  a  conviction  for  the  violation  of  said 
law  to  be  paid  "in  current  money  of  the  realm, 
and  not  otherwise."  The  court  holds  that  fines 
upon  Conviction  for  the  violation  of  said  law 
are  payable  in  the  currency  of  the  United 
States,  and  that  said  second  section  of  the  act 
is  valid.  The  judgment  of  the  lower  court  if 
affirmed. 


MOORE  V.  STATE.  (Supreme  Court  of  Ala- 
bama. June  16,  18980  Appeal  from  criminal 
court  Pike  county?  B.  B.  Wilkerson,  Judge. 
William  S.  Fitts,  Atty.  Gen.,  for  the  JState. 
The  defendant  was  indicted,  tried,  and  convict- 
ed for  carrying  brass  knuckles  concealed  about 
his  person.  Tne  question  presented  for  review 
arises  on  exceptions  reserved  to  the  rulings 
of  the  court  upon  the  exclusion  of  evidence  and 
tiie  giving  of  the  general  affirmative  charge  re- 
quested by  the  state.  The  defendant  offered  to 
prove  the  particulars  of  the  difficulty  occurring 
between  him  and  another,  when  the  knuckles 
were  drawn  by  the  defendant  The  trial  court 
refused  to  allow  this  evidence  to  be  introduced. 
This  court  affirmed  such  ruling,  holding  that 
the  particulars  of  such  difficulty  were  whdiy 
foreign  to  the  issue  upon  which  the  jury  were 
to  pass.  The  evidence  of  one  of  the  witnesses 
for  the  defendant  was  in  direct  confiict  with 
the  evidence  of  the  witnesses  for  the  state,  and 
it  is  therefore  held  that  the  giving  of  the  general 
affirmative  charge  in  favor  oi  the  state,  with- 
drawing the  credibility  of  such  evidence  from 
the  consideration  of  the  jury,  was  erroneous. 
The  judgment  of  the  court  is  reversed,  and  the 
cause  remanded. 


NEVILLE  V.  STATE.  (Supreme  Court  of 
Alabama.  June  9,  1898.)  Appeal  from  cir- 
cuit court  Morgan  county:  James  J.  BankSr 
Judge.  O.  Kyle  and  S.  T.  Wert  for  appel- 
lant William  C.  Fitts,  Atty,  Gen.,  for  the 
State.  The  defendant  in  this  case  was  indict- 
ed, tried,  and  convicted  for  the  same  offense 
as  was  the  appellant  in  the  case  of  Thompson 
V.  State,  23  South.  676.  The  judgment  of  con- 
viction is  reversed,  and  the  cause  remanded, 
on  the  authority  of  that  case. 


PALM  et  al.  v.  DECATUR  MINERAL  ft 
LAND  CO.  et  aL    (Supreme  Court  of  Alabama* 
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May  18,  1888.)  Appeal  from  chancery  court, 
Morgan  county;  William  H.  Simpson,  Judge. 
Humes,  Sheffey  &  Speake,  for  appellants.  Har- 
ris &  Eyster,  for  appellees.  The  bill. in  this 
case  was  filed  by  the  appellants,  as  minority 
stockholders  in  the  Decatur  Mineral  &  Land 
Company,  against  said  company  and  Thomas 
M.  Scruggs  and  S.  M.  Nelson.  It  is  averred 
in  the  bill  that  said  Scruggs  and  Nelson  con- 
trolled  the  majority  of  the  stock  of  the  corpora- 
tion, used  their  power  In  the  selection  of  the 
board  of  directors,  and  dominated  the  manage- 
ment of  the  corporation  for  their  personal  ad- 
Tantage.  The  bill  prays  for  the  removal  of 
said  Thomas  M.  Scruggs  and  S.  M.  Nelson  and 
other  members  of  the  board  of  directors;  for 
an  injunction  to  restrain  the  board  from  vot- 
ing unreasonable  salaries;  for  an  accounting  to 
ascertain  how  much  they  have  received  over 
and  above  what  is  a  just  and  reasonable  salary: 
and  also  that  a  receiver  of  the  corporation  be 
appointed.  On  the  final  submission  of  the  cause 
on  the  pleadings  and  proof,  the  chancellor  de- 
creed that  the  complainants  were  not  entitled 
to  the  relief  prayed  for,  and  ordered  the  bill 
dismissed.  On  this  appeal,  the  decree  of  the 
lower  court  is  afllrmed,  on  the  authority  of 
Land  Co.  v.  Palm,  118  Ala.  531,  21  South.  315. 


PUTNAM  V.  STATE.  (Supreme  Court  of 
Alabama.  Feb.  1,  1898.)  Appeal  from  Shelby 
county  court  W.  S.  Cary»  for  appellant.  Wil- 
liam C.  Fitts,  Atty.  Gen.,  for  the  State.  The 
appellant  was  prosecuted  and  convicted,  for 
trespass  after  warning.  The  premises  alleged 
to  have  been  trespassed  upon  are  shown  to  have 
been  a  dwelling  house,  which  was  in  the  ex- 
clusive and  actual  possession  of  one  Storrs  and 
wife,  as  their  dwelling  place,  and  that  they 
were  in  such  possession  by  the  express  permis- 
sion of  the  owner  of  the  premises,  one  Lucinda 
Putnam,  who  was  the  wife  of  the  appellant 
Storrs  and  wife  warned  the  defendant  not  to 
come  upon  the  premises  again,  and  upon  his 
doing  such,  after  said  warning,  the  prosecution 
was  instituted.  The  defendant  undertook  to  ex- 
cuse his  going  upon  the  place  upon  the  ground 
that  the  property  belonged  to  his  wife.  It  was 
shown  that  the  appellant  had  not  lived  there 
for  about  seven  years,  but  had  lived  separate 
from  his  wife  during  that  time.  The  alleged 
premises  were  not  the  dwelling  place  of  Lu- 
cinda Putnam  at  the  time  of  the  alleged  tres- 
pass, nor  was  she  then  upon  the  premises.  It  is 
held  by  the  court  that  the  defendant  had  no  in- 
terest or  estate  whatever  in  the  premises,  and, 
his  wife  not  being  there,  he  had  no  right  to  go 
upon  the  premises  against  the  warning  and  ob- 
jection of  the  occupants.  The  bill  of  exceptions 
states  only  the  tendencies  of  the  evidencp  for  the 
state  and  the  defendant  The  cause  was  tried  by 
the  court  without  the  intervention  of  a  jury,  and 
the  judgment  of  conviction  was  rendered.  It 
is  therefore  held  that  if  it  could  be  considered 
that  the  facts  of  the  evidence  which  the  de- 
fendant tended  to  Establish  would,  if  found  for 
him,  entitle  him  to  an  acquittal,  yet  this  court 
on  appeal  from  the  judgment  rendered  in  a 
caae  so  tried,  cannot  disturb  the  finding  and 
judgment  of  the  trial  court  if  they  were  jus- 
tified by  the  facts  which  the  state's  evidence 
tended  to  establish.    The  judgment  is  affirmed. 

ROGERS  V.  STATE.  (Supreme  Court  of 
Alabama.  June  23,  1898J  Appeal  from  Gads- 
den city  court;  John  H.  Disque,  Judge.  Aiken 
&  Martin,  for  appellant  William  C.  Fitts, 
Atty  Gen.,  for  the  State.  The  appellant  was 
indicted  and  tried  for  murder,  was  convicted 
of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  10  years.  On  this  ap- 
peal the  court  holds  that  the  trial  court  m 
its  rulings  followed  the  ruling  of  this  court  on 
the  former  appeal,  and  that  there  was  no  er- 
ror in  the  record.  Rogers  v.  State,  22  South. 
6€^    The  judgment  of  conviction  la  affirmed* 


SHOWS  V.  FOLMAR  et  a1.  (Supreme  Court 
of  Alabama.  Feb.  11,  1898.)  Appeal  from 
chancery  court,  Crenshaw  county:  Jere  N. 
Williams,  Chancellor.  D.  M.  Powell,  for  appel- 
lant J.  C.  Richardson  and  C.  E.  Hamilton, 
for  appellees.  The  appellees  file  their  bill  of 
complaint  in  the  chancery  court  seeking  there- 
by a  settlement  of  the  partnership  matters  be- 
tween the  appellant  T.  W.  Shows,  and  James 
Folmar  Sons  &  Co.,  as  late  partners  doing  busi- 
ness under  the  firm  name  of  T.  W.  Shows  & 
Co.  The  bill  prays  to  enjoin  a  suit  that  the 
defendant  T.  W.  Shows,  brought  on  February 
19,  1895,  in  the  circuit  court  against  the  com- 
plainants. The  injunction  prayed  for  is  sought 
upon  the  ground  that  the  cause  of  action  for 
the  recovery  of  which  suit  is  instituted  involved 
the  settlement  of  partnership  transactions  and 
dealings  by  the  co-partnership,  T.  W:  Shows  & 
Co.  Upon  the  filing  of  the  bill,  an  injunction 
was  issued  restraining  the  defendant  from  the 
further  prosecution  of  his  suit  at  law.  The 
defendant  filed  his  answer  to  the  original  bill, 
in  which  he  fully  denied  the  material  allega- 
tions of  the  bill.  After  the  filing  of  the  answer, 
the  defendant  moved  to  dissolve  the  injuncjdon 
upon  two  grounds:  (1)  That  the  bill  is  wit&out 
equity;  and  (2)  that  there  is  in  his  sworn  an- 
swer a  full  and  complete  denial  of  all  the  ma- 
terial allegations  upon  which  depends  whatever 
equity  may  be  found  in  the  original  bill.  The 
chancellor  rendered  a  decree  overruling  the  mo- 
tion to  dismiss  the  injunction,  and  upon  this 
appeal  the  sole  matter  of  the  assignment  oi 
error  is  the  rendition  of  this  interlocutory  de- 
cree. The  court  holds  that  as  the  answer  fully, 
categorically,  and  unequivocally  denied  that  the 
demands  sued  for  by  the  defendant  at  law  has 
no  connection  with,  or  in  any  way  pertains  to, 
the  partnership  which  the  bill  seeks  to  have 
settled,  the  injunction  should  have  been  dis- 
solved. The  decree  of  the  lower  court  is  re- 
versed, and  a  decree  is  here  rendered  dissolving 
the  injunction.   Reversed  and  rendered. 


TENNESSEE  COAL,  IRON  &  RAILROAD 
CO.  V.  COTTON.  (Supreme  Court  of  Alaba- 
ma.) Appeal  from  cuit  court  of  Birmingham; 
H.  A.  Sharpe,  Judge.  Walker  Percy  and  W.  I. 
Grubb,  for  appellant.  This  action  was  brought 
by  the  appellee  against  the  appellant  The 
cause  of  action,  as  stated,  was  for  the  value 
of  services  performed  on  Sundays,  by  the  plain- 
tiff, who  was  a  state  convict  and  had  been 
leased  to  the  defendant  during  his  term  of  im- 
prisonment. There  was  judgment  for  the  plain- 
tiff, and  the  defendant  appeals.  The  judgment 
is  reversed,  on  the  authority  of  Steel  Co.  v. 
Harvey,  22  South.  994,  and  judgment  rendered 
in  favor  of  the  defendant 


THOMAS  V.  STATE.  (Supreme  Court  of 
Alabama.)  Appeal  from  Tuscaloosa  law  and 
equity  court;  J.  J.  May  field.  Judge.  William 
C.  Fitts,  Atty.  Gen.,  for  the.  State.  The  ap- 
pellant was  indicted,  tried,  and  convicted  for 
carrying  a  pistol  concealed  about  his  person. 
The  judgment  of  conviction  was  reversed,  and 
the  cause  remanded. 


THOMAS  V.  TOWN  OF  EVERGREEN. 
(Supreme  Court  of  Alabama.  June  23,  1898.) 
Appeal  from  circuit  court.  Conecuh  county; 
John  R.  Tyson,  Judge.  John  D.  Burnett  for 
appellant  The  appellant  John  Thomas,  was 
prosecuted  before  the  mayor  of  the  town  of 
Evergreen  for  an  assault  and  battery,  and 
was  convicted.  From  the  judgment  of  convic- 
tion before  the  mayor  an  appeal  was  taken  to 
the  circuit  court  where  he  was  again  convict- 
ed, and  from  the  judgment  of  conviction  in  the 
circuit  court  an  appeal  was  taken  to  this  courtly 
The  judgment  of  conviction  ia  reversed,  and  thlC 
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cause  remanded,  on  the  anthority  of  Thomas  ▼• 
State  (Ala.)  22  South.  666.     See  23  South.  665. 


TINDALL  et  al.  v.  STATE.  (Supreme  Court 
of  Alabama.  Feb.  10,  1898j)  Appeal  from  cir- 
cuit court,  Geneva  county;  J.  W.  Foster,  Judge. 
W.  O.  Mulkey,  for  appellants.  William  C.  Fitts, 
Atty.  Gen.,  for  the  State.  The  appellants  were 
indicted,  tried,  and  convicted  for  trespass  after 
warning.  Upon  this  appeal  there  are  two  quea- 
tions  presented.  The  court  holds  that  an  in- 
dictment which  avers  that  the  defendant,  ''with- 
out  legal  cause  or  good  excuse,  did  enter  upon 
the  premises  of*  certain  named  persons,  after 
having  been  warned,  etc.,  sufficiently  describes 
the  premises  alleged  to  have  been  trespassed 
upon.  Watson  v.  State,  63  Ala.  19;  Owens  v. 
State,  74  Ala.  401.  It  is  further  held  that  the 
original  papers  in  the  unlawful  detainer  suit  in 
which  the  premises  alleged  to  have  been  tres- 
passed upon  were  involved,  together  with  a  cer- 
tified transcript  of  the  docket  of  the  justice  of 
the  peace  in  said  cause,  then  pending  in  the 
circuit  court  from  an  appeal  from  a  judgment 
rendered  by  the  justice  of  the  peace,  was  not 
admissible  in  evidence.  The  judgment  of  the 
justice  of  the  peace  was,  by  the  appeal,  super- 
seded. The  proceedings  and  judgment  before 
the  justice  of  the  peace  in  the  action  of  unlaw- 
ful detainer  was  matter  inter  alios  acta,  and  for- 
eign to  the  cause  then  pending.  Tinney  v. 
State,  111  Ala.  74,  20  South.  697.  The  judg- 
ment of  conviction  is  affirmed. 


TRAYWICK  V.  STATE.  (Supreme  Court  of 
Alabama.  May  11,  1898.)  Appeal  from  circuit 
court,  Chilton  county;  N.  D.  Denson,  Judge. 
WiUiam  C.  Fitts,  Atty.  Gen.,  for  the  State. 
The  appellant  was  indicted,  tried,  and  convicted 
for  selling  spirituous,  vinouSj  or  malt  liquors  in 
Chilton  county,  without  a  license  and  contrary 
to  law.  There  was  but  one  witness  introduced 
for  the  state,  and  his  testimony  showed  that 
the  defendant  was  guilty  as  charged.  The  de- 
fendant requested  the  court  to  give  the  general 
affirmative  charge  in  his  behalf,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  said  charge. 
The  refusal  to  give  said  charge  presents  the 
only  question  for  review.  The  judgment  of  con- 
viction is  affirmed. 


VAUGHN  V.  STAfE,  (Supreme  Court  of 
Alabama.  June  16,  1896.)  Appeal  from  Cle- 
burne county  court;  T.  A.  Johnson,  Special 
Judge.  William  C.  Fitts,  Atty.  Gen.,  for  the 
State.  The  appellant  waa  indicted,  tried,  and 
convicted  for  carrying  a  pistol  concealed  about 
his  person. .  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury.  No  excep- 
tions were  reserved  to  any  rulings  of  the  court 
nor  to  the  judgment  rendered.  An  examination 
of  the  evidence  discloses  the  fact  that  the  evi- 
dence for  the  state,  standing  alone,  if  true,  re- 
quired a  conviction  of  the  defendant,  while  that 
for  the  defendant  demanded  an  acquittal.  This 
court  holds  that,  as  the  trial  court  had  the  wit- 
nesses before  it.  It  cannot  be  said  that  such  court 
erred  in  orediting  the  witness  for  the  prosecu- 
tion.   The  judgment  of  conviction  is  affirmed. 


WHITEHEAD  ct  al.  v.  STATR  (Supreme 
Court  of  Alabama.  June  14,  18980*  Appeal 
from  criminal  court.  Pike  coimty;  E.  d.  Wilker- 
son.  Judge.  William  C.  Fitts,  Atty.  Gen.,  for 
the  State.  The  appellants  were  indicted,  tried, 
and  convicted  for  an  assault  and  battery.  There 
was  evidence  tending  to  identify  one  of  the  de- 
fendants named  Koskrey  as  one  of  the  men  who 
were  present  at  and  participated  in  the  alleged 
offense.  On  appeal  it  is  held  that  it  was  for 
the  jury  to  determine  the  weight  of  this  evi- 
dence, and  that  the  court  very  properly  refused 
to  take  this  consideration  from  them  by   in- 


strdcting  them  to  acquit  Koskrey,  if  they  be- 
lieved the  evidence.  The  other  charges  re- 
quested by  the  defendants  are  held  to  have  been 
properly  refused,  since  they  tended  to  mislead 
the  jury.  The  judgment  of  conviction  is  af- 
firmed* 


WOLF  et  al.  T.  BURNS  et  al.  (Supreme 
Ck>urt  of  Alabama.  Feb.  11,  1898.)  Appeal 
from  city  court  of  Gadsden;  John  H.  Disque, 
Judge.  W.  T.  Mnrphree,  for  appellants.  Amos 
K  Goodhue,  for  appellees.  This  was  a  statutory 
action  of  detinue  brought  by  the  appellants 
against  the  appellees,  to  recover  certain  per- 
sonal propertv  which  had  been  previously  sold 
by  the  plaintiffs  to  the  defendants.  The  right 
of  the  plaintiffs  to  the  recovery  was  rested  upon 
their  right  to  have  the  sale  rescinded  upon  the 
ground  of  fraud  by  the  purchaser.  The  cause 
was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
dence the  court  rendered  judgment  for  the  de- 
fendants. To  the  rendition  of  this  judgment 
the  plaintiffs  duly  excepted.  From  t^is  judg- 
ment the  plaintiffs  appeal,  and  assign  the  rendi- 
tion thereof  as  error.  The  court  holds  that  the 
undisputed  evidence  makes  a  case  for  the  re- 
scission of  the  sale,  and  the  recovery  by  the 
plaintiffs  in  the  action  of  detinue,  under  the 
principles  declared  in  Le  Grand  v.  Bank,  81  Ala. 
123,  1  South.  460,  and  other  subsequent  cases. 
The  judgment  of  the  city  court  is  reversed,  and 
the  cause  remanded. 


WRIGHT  V.  TRUITT.  (Supreme  Court  of 
Alabama.  June  8,  1898.)  Appeal  from  dty 
court  of  Anniston;  James  W.  Xapsley,  Judge. 
Matthews  &  Whiteside,  for  appellant.  Caldwell 
&  Johnston,  for  appellee.  This  action,  brought 
by  the  appellee  against  the  appellant,  counted 
upon  a  promissory  note.  The  defendant  inter- 
posed pleas,  in  whidi  he  averred  that  he  deliv- 
ered to  the  plaintiff,  as  collateral  security  for 
the  note  sued  on,  a  note  executed  by  one  Greer 
and  wife;  that  the  Greer  note  was  due  at  the 
time  of  its  delivery,  and  that,  whUe  the  plaintiff 
heid  it,  the  defendant  notified  and  urged  the 
plaintiff  to  sue  said  Greer  on  the  note;  that  the 
amount  thereof  could  have  been  collected  by  or^ 
dinary  diligence,  but  that  the  plaintiff  negli- 
gently failed  to  sue  said  Greer  until  he  moved 
out  of  the  state,  whereby  the  defendant  lost 
the  amount  of  said  Greer  note,  and  was  dam- 
aged in  a  sum  exceeding  the  amount  sued  for 
by  the  plaintiff  on  the  note  in  the  present  action, 
and  this  amount  the  defendant  sought  to  set  off 
and  recoup  against  the  claim  of  the  plaintiff. 
Upon  the  trial  of  the  case  by  the  court  without 
the  intervention  of  a  jury,  the  court  held  that 
the  defense  interposed  by  the  defendant  was 
not  made  out  ana  rendered  judgment  In  favor 
of  the  plaintiff.  On  an  appeal  from  said  judg- 
ment, this  court  holds  that  upon  the  facts  shown 
the  finding  of  the  lower  court  was  correct.  T1^ 
judgment  is  affirmed. 


ZIVITZ  v.  STATE.  (Supreme  Court  of  Ala- 
bama.) Appeal  from  Tuscaloosa  law  and  equity 
court;  J.  J.  Mayfield,  Judge.  William  C.  Fitts, 
Atty.  Gen.,  for  the  State.  The  appellant  was 
indicted,  tried,  and  convicted  for  selling  spirit- 
uous, vinous,  or  malt  liquors  without  a  license. 
This  appeal,  prosecuted  from  that  judgment,  is 
dismissed,  there  beuig  no  question  reserved  for 
this  court. 


AGNEW  v.  BULLOCK.  (Supreme  CJourt  of 
Florida.  July  14,  1897.)  Error  to  circuit  court, 
Marion  county;  William  A.  Hocker,  Judge.  £L 
W.  Agnew,  in  pro.  per.  John  G.  Ueardon,  for 
defendant  in  error.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error*     There  was  judgmenjy  <^^e  plaintil^ 
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and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  on  praecipe  of  plaintiff  in  error 
in  pro.  per. 

AGNkW  et  al.  y.  STANDARD  SEWING- 
MAGH.  00.  (Supreme  Court  of  Florida.  Oct, 
7,  1897.)  Error  to  circuit  court,  Marion  county; 
William  A.  Hocker,  Judge.  W.  K.  Zcwndski. 
for  plaintiffs  in  error.  Tnis  action  was  brougbt 
by  the  defendant  in  error  against  tiie  plaintiffs 
in  error.  There  was  judgment  for  the  rlsniuiff, 
and  the  defendants  take  writ  of  error.  Writ  of 
error  dismissed  on  praecipe  of  counsel  for  plain- 
tiffs in  error. 


ANDERSON  et  aL  t.  AZLIN  et  al.  (Supreme 
Court  of  Florida.  June  8,  1897.)  Appeal  from 
circuit  court,  Polk  county;  Barron  Phillips, 
Judge.  Tucker  &  Tucker  and  Eppes  Tucker,  for 
appellants.  Jefferson  Yam,  for  appellees.  The 
bill  in  this  case  was  filed  by  the  aij)ellee8  against 
the  appellants.  There  was  decree  for  the  com- 
plainants, and  the  defendants  appeal.  Appeal 
dismissed  on  motion  of  counsel  for  appellees 
(appearing  specially)  because  no  citation  has 
been  serred. 


ANDERSON  ▼.  LAURENT  et  al.  (Supreme 
Court  of  Florida.  July  14,  1897.)  Appeal  from 
circuit  court.  Citrus  county;  William  A.  Hocker, 
Judge.  H.  L.  AndersonMn  pro.  per.  John  G. 
Reardon  and  Allen  &  Wright,  for  appellees. 
The  bill  in  this  case  waa  filed  by  the  appellees 
against  the  appellant  Carl  Thalheim  and  others. 
There  was  decree  for  the  complainants,  and  the 
defendant  H.  L.  Anderson  appeals.  Appeal  dis- 
missed, on  motion  of  counsel  for  appellees,  for 
failure  to  file  a  transcript  of  the  record. 


BAYA  et  al.  ▼.  TOWN  OF  LAKE  CITY  et  al. 
(Supreme  Court  of  Florida.  July  14,  1897.) 
Appeal  from  circuit  court,  Columbia  county; 
John  P.  White,  Judge.  A.  J.  Henry,  for  appel- 
lants. B.  H.  Palmer,  for  appellees.  The  bill 
in  this  case  was  filed  by  the  appellants  against 
the  appellees.  There  was  decree  for  the  defend- 
ants, and  the  complainants  appeal.  Appeal  dis- 
missed on  motion  of  counsel  for  appellees  for 
failure  to  file  a  transcript  of  the  record. 


BENTLEY  et  aL  t.  HAYNES.  (Supreme 
Court  of  Florida.  Sept.  15,  1897.)  Error  to 
circuit  court,  Duval  county;  Rhydon  M.  Call, 
Judge.  Clark  &  Gibbons  and  M.  C.  Jordan,  for 
plaintiffs  in  error.  J.  W.  Archibald  and  W.  B. 
Young,  for  defendant  in  error.  This  action  was 
brought  by  the  defendant  in  error  against  the 
plaintiffs  in  error.  There  was  judgment  for  the 
plaintiffs,  and  the  defendant  takes  writ  of  error. 
Writ  of  error  dismissed  on  motion  of  counsel 
for  defendant  in  error  for  failure  to  comply  with 
order  requiring  perfect  abstract  of  the  record. 


BERTOLA  et  al.  v.  STETSON.  (Supreme 
Court  of  Florida.  July  14,  1897.)  Error  to  cir- 
cuit court,  Volusia  county;  John  D.  Broome, 
Judge.  F.  C.  Austin  and  J.  W.  Price,  for  plain- 
tiffs in  error.  Parrott  &  Hamlin,  for  defendant 
in  error.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendants  take  writ  of  error.  Writ  of  error 
dismissed  on  motion  of  counsel  for  defendant  in 
error.  Motion  to  reinstate  denied  January  4, 
1898. 


BISHOP  ▼.  McCONATHY.    (Supreme  Court 

of  Florida.  Dec.  7,  1897.)  Error  to  circuit  court, 

Marion  county;   William  A.  Hocker,  Judge.    J. 

H  Bnrchell,  for  plaintiff  in  error.    This  action 

23  So.-^ 


was  brought  by  the  defendant  In  error  against 
the  plaintjff  in  error.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.    The  judgment  is  affirmed. 


BOORD  ▼.  CUMMINS  et  aL  (Supreme  Court 
of  Florida.  June  12, 1897.)  Appeal  from  circuit 
court.  Orange  county;  John  D.  Broome,  Judge. 
L.  D.  Browne,  for  appellant.  The  bill  in  this 
case  was  filed  by  the  appellant  against  the  ap- 
pellees, and  a  cross  bill  oy  the  appellees  against 
the  appellant.  There  was  decree  dismissing  the 
bill  and  cross  bill,  and  the  complainant,  H.  A. 
Boord,  appeals.  Appeal  dismissed  on  prsecipe  of 
counsel  for  appellant. 


BRADY  et  aL  V.  HOWARD.  (Supreme  Ck)urt 
of  Florida.  June  8,  1897.)  Appeal  from  circuit 
court,  Polk  county;  Barron  JPhillips,  Judge. 
Eppes  Tucker  and  J.  W.  Brady,  for  appellants. 
Jefferson  Yam,  for  appellee.  The  bill  in  this 
case  was  filed  by  the  appellee  against  the  ap- 
pellants. There  was  decree  for  the  complainant, 
and  the-  defendants  aopeal.  Appeal  dismissed 
on  motion  of  counsel  for  appellee  (appearing 
specially)  because  no  citation  has  been  served. 


BUCJKMAN  V.  SCHULTZ.  (Supreme  Court 
of  Florida.  Nov.  30,  1897.)  Appeal  from  cir- 
cuit court,  Duval  county;  Rhydon  M.  Call,  Judge. 
H.  H.  Buckman,  for  appellant.  The  bill  in  this 
case  was  filed  by  the  appellee  against  the  ap- 
pellant and  Courtland  Buckman  and  Mamie  A. 
Buckman,  his  wife.  There  was  decree  for  the 
complainant,  and  the  defendant,  H.  H.  Buck- 
man,  appeals.  Appeal  dismissed  because  no 
citation  has  been  served  or  appearance  entered. 


CLARK  V.  PONS.  (Supreme  Court  of  Florida. 
Sept.  28,  18970  Appeal  from  circuit  court,  Du- 
val county;  Rhydon  M.  Oil,  Judge.  A.  W. 
Cockrell  &  Son.  for  appellant  John  E.  Hart- 
ridge,  for  appellee.  The  bill  in  this  case  was 
filed  by  the  appellee  against  the  appellant. 
There  was  decree  for  the  complainant,  and  the 
defendant  appeals.     The  decree  is  affirmed. 


CORNELL  V.  FRANKLIN.  (Supreme  Court 
of  Florida.  Dec  7,  1897.)  Error  to  circuit 
court,  Osceola  county;  John  D.  Broome,  Judge. 
N.  B.  K.  PettingUl,  for  plaintiff  in  error.  E.  D. 
Beggs,  for  defendant  in  error.  This  action  was 
brought  hy  the  defendant  in  error  against  the 
plaintiff  in  error  and  Isaac  Morgan.    There  was 

Judinnent  for  the  plaintiff,  and  the  defendant, 
ii.  B.  Cornell,  takes  writ  of  error.  Writ  of  error 
dismissed,  because  the  judgment  is  a  joint  one 
against  two  defendants,  and  the  writ  of  error 
is  sued  out  in  the  name  of  only  one.  Motion 
to  reinstate  denied  January  18,  1898.  See  23 
South.  589. 


DAWKINS  V.  BILLINGS.  (Supreme  Ck)urt 
of  Florida.  June  23,  1897.)  Appeal  from  cir- 
cuit court,  Nassau  county;  James  M.  Baker, 
Judge.  Walker  &  L'Engle,  for  appellant.  The 
bill  in  this  case  was  filed  by  the  appellee  against 
the  appellant.  There  was  decree  for  the  com- 
plainant, and  the  defendant  appeals.  Appeal  dis- 
missed because  no  citation  has  been  served  or 
appearance  entered. 


DANIELS  et  al.  v.  DANIELS.  (Supreme 
Court  of  Florida.  Sept.  28,  1897.)  Appeal  from 
circuit  court,  Putnam  county;  William  A. 
Hocker,  Judge.  Isaac  L.  Purcell,  for  appellants. 
From  an  order  of  the  probate  court  of  Putnam 
county  removing  Fannie  Daniels  as  administra- 
trix of  the  estate  of  Jordan  Daniels,  deceased, 
the  said  Fannie  DanielsQ^^^gan  appeal  tpim^ 
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circuit  court  of  said  countr.  There  was  decree 
of  reversal,  and  the  complaiuauts  appeaL  The 
decree  is  affirmed. 


DAVIS  et  ux.  V.  PYLBS.  (Supreme  Court 
of  Florida.  Oct.  20,  1897.)  Appeal  from  cbcuit 
court,  AJachua  county;  William  A.  Hocker, 
Judge.  Evans  Haile,  for  appellants.  W.  S.  Bol- 
lock, for  appellee.  The  bill  in  this  case  was 
filed  by  the  appellee  against  the  appellants. 
There  was  decree  for  the  complainant,  and  the 
defendants  appeaL    The  decree  is  affirmed. 


Ez  parte  DINKINS.  (Supreme  0>firt  of  Flor- 
ida. Oct.  20,  1897.)  Error  to  circuit  court, 
Suwannee  countjr;  John  F.  White,  Judge.  J.  B. 
Johnson  and  A.  J.  Henry,  for  plaintiff  in  error. 
William  B.  Lamar,  Atty.  Gkn.,  for  the  State. 
Information  against  John  Dinkins  for  unlawfully 
selling  spirituous,  vinous,  and  malt  liquors.  On 
habeas  corpus  proceedings  before  the  judge  of 
the  circuit  court,  the  petitioner  was  remanded 
to  the  custody  of  the  sheriff,  and  the  petitioner 
takes  writ  of  error.  Motion  to  strike  from  the 
transcript  of  record  what  purports  to  be  a 
statement  of  the  evidence  or  biU  of  exceptions 
granted,  and  the  judgment  is  affirmed. 


DOWLING  et  al.  v.  BENTON  et  al.  (Su- 
preme Court  of  Florida.  Nov.  16,  1897.)  Error 
to  circuit  court.  Duval  county;  Rhydon  M.  Call, 
Judge.  W.  P.  Ward,  for  plaintiffs  in  error. 
Stephen  E.  Foster,  for  defendants  in  error. 
This  action  was  brought  by  the  defendants  in 
error  against  the  plaintiffs  in  error.  There  was 
judgment  for  the  plaintiffs,  and  the  defendants 
take  writ  of  error.    The  judgment  is  affirmed. 


DUNSON  v.  ANDERSON.  (Supreme  Court 
of  Florida.  June  23,  1897.)  Appeal  from  cir- 
cuit court,  Marion  county;  William  A.  Hocker, 
Judge.  Miller  &  Spencer,  for  appellant  B.  L. 
Anderson,  for  appellee.  The  bill  in  this  case 
was  filed  by  the  appellant  against  the  appellee. 
There  was  decree  for  the  defendant,  and  the 
complainant  appeals.  The  decree  is  affirmed, 
without  prejudice,  however,  to  the  right  of  the 
appellant  to  institute  an  action  at  law  for  the 
recovery  of  the  property  involved  in  this  suit 


FLORIDA  PUB.  CO.  v.  GOODMAN.  (Su- 
preme Court  of  Florida.  Oct.  20,  1897.)  Error 
to  circuit  court,  Duval  countr;  Rhydon  M.  Call, 
Judge.  A.  W.  Gockrell  &  Son,  for  plaintiff  in 
error.  R.  H.  Liggett  and  J.  B.  Christie,  for  de- 
fendant in  error.  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff,  and 
the  defendant  takes  writ  of  error.  The  judg- 
ment is  affirmed. 


FLORIDA  TOWN  IMP.  00.  ▼.  CLARK, 
(Supreme  Court  of  Florida.  July  30,  1897.) 
Error  to  circuit  court,  Nassau  county;  William 
B.  Young,  Judge.  Cooper  &  Cooper,  for  plain- 
tiff in  error.  This  action  was  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  The  judgment  is 
affirmed. 


GOOLSBY  et  al.  t.  GILES  et  al.  (Supreme 
Court  of  Florida.  June  29,  1897.)  Appeal  from 
circuit  court.  Orange  county;  John  D.  Broome, 
Judge.  J.  M.  Cheney,  for  appellants.  Beggs  & 
Palmer,  for  appellees.  The  bill  in  this  case 
was  filed  by  the  appellants  against  the  appellees. 
There  was  decree  for  the  defendants,  and  the 
complainants  appeal.    The  decree  is  affirmed. 


GROVES  ▼.  SPECHT.  (Supreme  Court  of 
Florida.  July  14,  1897.)  Appeal  from  drcoit 
court,  Marion  county;  William  A.  Hocker. 
Judge.  R.  B.  Bullock,  for  appellant  Anderson 
&  Hocker,  for  appellee.  The  bill  in  this  case 
was  filed  by  the  appellee  against  the  appellant 
There  was  decree  for  the  complainant,  and  the 
defendant  appeals.  Motions  of  counsel  for  ap- 
pellee to  dismiss  the  appeal  denied;  but  in  the 
investigation  of  the  questions  raised  by  said 
motions,  the  court  being  fuil^  advised  and  sat- 
isfied that  there  is  no  merit  m  any  of  the  mat- 
ters assigned  as  error,  and  that  said  appeal  is 
frivolous  and  resorted  to  for  delay,  the  decree 
of  the  court  below  is  affirmed,  at  the  cost  of  the 
appellant  and  that  the  further  sum  of  10  per 
cent  of  the  full  amount  of  said  decree  be  al- 
lowed and  assessed  against  the  appellant  as  for 
a  frivolous  appeaL 


HENNERIG  ▼.  EDWARDS.  (Supreme  Court 
of  Florida.  Sept  28,  1897.)  Error  to  drcoit 
court  Escambia  county;  William  D.  Barnes, 
Judge.  John  O.  Avery,  for  plaintiff  in  error. 
Blount  &  Blonnt  for  defendant  in  error.  This 
action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error.  There  waa  judg- 
ment for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.    The  judgment  is  affirmed. 


HINSON  et  al.  v.  FARRIOR  et  al,  (Supreme 
Court  of  Florida.  June  29,  1897.)  Appeal  from 
circuit  court,  Washington  county;  William  T>. 
Barnes,  Judge.  D.  L.  McKinnon,  for  appel- 
lants. Benjamin  S.  Liddon,  for  appellees.  The 
bill  in  this  case  Was  filed  by  the  appellants 
against  the  appellees.  There  was  decree  for 
the  defendants,  and  the  complainants  appeal. 
The  decree  is  affirmed.  CARTER,  J.,  being  dis- 
qualified in  this  case,  took  no  part  in  the  con- 
sideration thereof. 


JOHNSON  V.  WISE  et  al.  (Supreme  Court  of 
Florida.  Dec.  7,  1897.)  Appeal  from  circuit 
court,  Hillsboro  county;  Barron  Phillips,  Judge. 
Shackleford  &  Simonton,  for  appellant  E.  M. 
Hammond,  for  appellees.  The  bill  in  this  case 
was  filed  by  the  appellees  against  the  appel- 
lant and  John  T.  Lesley,  as  clerk  of  the  cir- 
cuit court  of  Hillsboro  county.  There  was 
decree  for  the  complainants,  and  the  defendant 
J.  N.  Johnson  appeals.    The  decree  is  affirmed. 


LENON  V.  ROBINSON.  (Supreme  Court  of 
Florida.  July  30.  1897.)  Error  to  circuit  court 
Marion  county;  Otis  T.  Green,  Referee.  Robert 
M.  Smith,  for  plaintiff  in  error.  H«  L.  Anderson, 
for  defendant  m  error.  This  action  was  brought 
by  the  defendant  in  error  against  the  plaintiff  in 
error.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Writ  of 
error  dismissed  for  want  of  assignment  of  er- 
rors. 


LEWIS  y.  SNELL.  (Supreme  Court  of  Flor- 
ida. Dec.  21,  1897.)  Error  to  ciremt  court 
Polk  county;  Henry  L.  Mitchell,  Judge.  Frank 
Clark,  for  appellant  J.  W.  Brady,  for  appellee. 
This  action  was  brought  by  the  appellee  against 
the  appellant.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  takes  writ  of  error. 
The  judgment  is  affirmed. 


LILIENTHAL  v.  CLARK  et  aL  (Supreme 
Court  of  Florida.  July  27,  1897.)  Error  to  cir- 
cuit court  Duval  county;  William  B.  Young, 
Judge.  Walker  &  L'Engle,  for  plaintiff  in  er- 
ror.   A.  W.  Gockrell  &  Son,  for  defendants  in 
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enths],  as  plaintiff,  against  Charles  M.  Oonroy. 
Clark  &  lioftns  interposed  a  claim  to  property 
leTied  on.  There  was  Judgment  for  the  claim- 
ants, and  the  plaintiff  takes  writ  of  error.  Sub- 
seqaently  the  plaintiff  in  error  died,  and  Cath- 
erine M.  £.  Lilienthal,  executrix,  was  made 
party  plaintiff  in  error.  The  judgment  is  af- 
firmed. 


McPERMOTT  ▼.  BEEVES.  (Supreme  Court 
of  Florida.  June  29,  1897.)  Error  to  circuit 
court,  Polk  county;  Henry  L.  Mitchell,  Judge. 
G.  A.  Hanson,  for  appellant.  This  action  was 
brought  by  the  appellee  against  the  appellant. 
There  was  judgment  for  toe  plaintiff,  and  the 
defendant  appeals.    The  judgment  is  affirmed. 


MAGRUDER  et  ux.  v.  TURNER.  (Supreme 
Covart  of  Florida.  July  20,  1897.)  ^pealfrom 
circuit  court^range  county;  John  D.  Broome, 
Judge.  £.  K.  Foster,  for  appellants.  A.  M. 
Thrasher,  for  appellee.  The  bill  in  this  case  was 
filed  by  the  appellee  against  the  appellants, 
lliere  was  decree  for  the  complainant,  and  the 
defendants  aj^ieaL    The  decree  is  affirmed. 


MANN  ▼.  Webber;  /supreme  Court  of 
Florida.  June  29, 1897.)  Error  to  circuit  court, 
Hernando  county;  William  A.  Hocker,  Judge. 
R.  W.  Williams,  for  plaintiff  in  error.  Shackle- 
ford  &  Simonton,  for  defendant  in  error.  This 
action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  takes 
writ  of  error.    The- judgment  is  affirmed. 


MATTAIR  et  al.  v.  KOHN  et  al.  (Supreme 
Court  of  Florida.  Nov.  11, 1897.)  Appeal  from 
circuit  court,  Alachua  county;  William  A. 
Hocker,  Judge.  Evans  Haile,  for  appellants. 
Hampton  &  Ammons,  for  appellees.  The  bill 
in  this  case  was  filed  by  the  appellees  against 
the  appellants.  There  was  decree  for  the  com- 
plainants, and  the  defendants  appeal.  Appeal 
dismissed  on  motion  of  counsel  for  appellees. 


MAXWELL  et  al.  v.  JACKSONVILLE 
LOAN  &  IMPROVEMENT  Co.  (Supreme 
CJourt  of  Florida.  Sept.  28,  1897.)  Appeal  trom 
circuit  courtiDuval  county;  Rhydon  M.  Call, 
Judge.  A.  W.  Cockrell  &  Son^for  appellants- 
Young  &  Barrs,  for  appellee.  The  bill  in  this 
case  was  filed  by  the.  appellee  against  the  ap- 
pellants. There  was  decree  for  the  complain- 
ant, and  the  defendants  appeal.  The  decree  is 
affirmed,  with  leave  to  the  appellants  to  plead 
to  or  answer  the  bill,  as  they  may  be  advised, 
within  30  days  after  the  mandate  of  this  court 
shall  be  filed  in  the  court  below. 
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MILLER  V.  HAGERMAN. 
of  Florida.  Dec.  15,  1897.) 
cuit  court,  Bradford  county;  Rhydon  M.  Call, 
Judge.  L.  B.  Rhodes,  for  appellant.  J.  L.  Fra- 
see,  for  appellee.  The  bill  in  this  case  was 
filed  by  the  appellant  against  the  appellee.  There 
was  decree  for  the  defendant,  and  the  complain- 
ant appeals.    The  decree  is  affirmed. 


NBWSOM  ▼.  SNOWDEN.  (Supreme  Court 
of  Florida.  June  29,  1897.)  Error  to  circuit 
court,  Marion  county;  Jesse  J.  Finley,  Judge. 
R.  L.  Anderson,  for  plaintiff  in  error.  W.  K. 
Zewadski,  for  defendant  in  error.  This  action 
was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.     The  judgment  is  affirmed. 


PARKER  Y.  BROWN.  (Supreme  Court  of 
Florida.  Dec.  20,  1897.)  Error  to  circuit  cburt, 
De  Soto  county;  Barron  Phillips,  Judge.  Sam- 
uel T.  Fletcher  and  J.  W.  Brady,  for  plaintiff 
in  error.  This  action  was  brought  by  the  de- 
fendant fai  error  against  the  plaintiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  Writ  of  error 
dismissed  on  preedpe  of  counsel  for  plaintiff  in 
error. 


PARKER  T.  KING.  (Supreme  Court  of 
Florida.  Dec.  20,  1897.)  Error  to  circuit  court, 
De  Soto  county;  Barron  Phillips,  Judge.  Sam- 
uel T.  Fletcher  and  J.  W.  Brady,  for  plaintiff  in 
error.  Tills  action  was  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  There 
was  judgment  for  the  plaintiff,  and  the  defend- 
ant takes  writ  of  error.  Writ  of  error  dismissed 
on  praecipe  of  counsel  for  plaintiff  in  error. 


PRICE  Y.  EVANS.  (Supreme  Court  of  Flor- 
ida. July  14,  1897.)  Error  to  circuit  court, 
Duval  county;  Rhydon  M.  Call.  Judge.  T.  A. 
&  B.  B.  MacDonnell,  for  plaintiff  in  error.  D. 
U.  Fletcher,  for  defendant  m  error.  This  action 
was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.  Motions  to  strike  portions  of  the  tran- 
script of  the  record,  and  to  dismiss  the  writ  of 
error,  denied;  but  in  the  investigation  of  the 
questions  raised  by  said  motions,  the  court  being 
fully  ad  vised,  and  satisfied  that  there  is  no  merit 
in  any  of  the  questions  assigned  as  error,  and 
that  Uie  appeal  is  frivolous,  the  judgment  of  the 
court  below  is  affirmed,  and  that  10  per  cent, 
damages  be  allowed  and  assessed  against  the 
plaintiff  in  error  as  for  a  frivolous  appeal,  to- 
gether with  costs. 

PRUT  V.  STATE.  (Supreme  Court  of  Flor- 
ida. Sept.  15,  1897.)  Error  to  circuit  court, 
Hillsboro  county;  Barron  Phillips,  Judge.  Wil- 
liam B.  Lamar.  Atty.  Gen.,  for  the  State.  The 
plaintiff  in  error  was  indicted  for  a  criminal 
offense,  and  from  a  judgment  of  conviction 
takes  writ  of  error.  Writ  of  error  dismissed  on 
motion  of  the  attorney  general. 


RAY  et  al.  v.  SPENCER.  (Supreme  Court 
of  Florida.  Nov.  30,  1897.)  Error  to  circuit 
court,  Pasco  county;  Barron  Phillips,  Judge. 
Sparkman  &  Sparkman,  for  plaintiffs  in  er- 
ror. This  action  was  brought  by  the  plaintiffs 
in  error  against  the  defendant  in  error.  There 
was  judgment  for  the  defendant,  and  the  plain- 
tiffs take  writ  of  error.  Writ  of  error  dis- 
missed, because  no  final  judgment  is  shown  by 
the  transcript  of  record. 


RBARDON  et  al.  v.  ST.  PETERSBURG 
STATE  BANK.  (Supreme  Court  of  Florida, 
June  12,  1897.)  Apoeal  from  circuit  court, 
Marion  county;  William  A.  Hocker,  Judge. 
Hf.  L.  Anderson,  for  appellants.  The  bill  in 
this  case  was  filed  by  the  appellee  against  the 
appellants.  There  was  decree  for  the  complain- 
ant, and  the  defendants  appeal.  Appeal  dis- 
missed on  prsecipe  of  counsel  for  appellants. 


REGISTER  V.  HOOVER  et  al.  (Supreme 
Court  of  Florida.  Oct.  20,  1897.)  Appeal  from 
circuit  court,  Duval  county;  Rhydon  M.  Call, 
Judge.  J.  W.  Archibald,  for  appellant.  H.  B. 
Philips,  for  appellees  other  than  Virginia  Id. 
Bbersole.  J.  C.  CJooper,  for  appellee  Virginia 
E.  Ebersole.  The  bill  in  this  case  was  filed  by 
the  appellant  against  thg.  ajfi^Jlge^^^lj^gf^ 
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decree  for  the  defendants,  and  the  complainant 
appeals.  Appeal  dismissed  on  motion  of  coun- 
sel for  appellees  other  than  Virginia  E.  Eber- 
sole,  on  praecipe  signed  by  the  appellant. 


BOPES  ▼.  HABRIS.  (Supreme  Court  of 
Florida.  July  30,  1897.)  Appeal  from  circuit 
court,  Volusia  county;  John  D.  Broome, 
Judge.  E.  E.  Bopes,  in  pro.  per.  A.  M. 
Thrasher,  for  appellee.  The  bill  in  this  case 
was  filed  by  the  appellee  against  the  appel- 
lant. There  was  decree  for  the  complainant, 
and  the  defendant  appeals.  Appeal  dismissed 
because  no  properly  certified  transcript  of  the 
record  has  been  filed.  Motion  to  reinstate  de- 
nied September  17,  1807. 


ST.  JOHNS  &  H.  B.  B.  CO.  ▼.  BEBTOLA 

et  al.  (Supreme  Court  of  Florida.  July  20, 
1807J  Appeal  from  circuit  court,  Volusia  coun- 
ty; John  D.  Broome,  Judge.  Benjamin  P.  Cal- 
houn, for  appellant.  John  W.  Price,  for  ap- 
pellees. The  bill  in  this  case  was  filed  by  the 
appellees  against  the  appellant.  There  was  de- 
cree for  the  complainants,  and  the  defendant 
appeals.  Appeal  dismissed  because  no  proper- 
ly certified  transcript  of  the  record  has  been 
filed. 


SAVANNAH,  P.  &  W.  BY.  CO.  ▼.  WIGHT- 
MAN.  (Supreme  CJourt  of  Florida.  July  9, 
1897.)  Error  to  circuit  court,  Columbia  county; 
Washington  M.  Ives,  Beferee.  John  E.  Hart- 
ridge  and  A.  J.  Henry,  for  plaintiff  in  error. 
L.  Harrison  and  W.  A.  Niblack,  for  defendant 
in  error.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  pi  am  tiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  The  judgment 
is  affirmed. 


SHEEHY  T.  STATE  ex  rel.  KING.  (Su- 
preme Court  of  Florida.  Dec.  7,  1897.)  Error 
to  circuit  court,  Hillsboro  county;  Barron  Phil- 
lips, Judge.  Gunby  &  Gibbons,  for  plaintiff  in 
error.  T.  L.  Clarke,  for  defendant  in  error. 
This  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error.  There  was 
judgment  for  the  plaintiff,  and  the  defendant 
takes  writ  of  error.     The  judgment  is  affirmed. 


SINGLETON  ▼.  BEAD.  (Supreme  Court  of 
Florida.  Sept.  16, 1897.)  Error  to  circuit  court, 
De  Soto  county)  Barron  Phillips,  Judge.  Stan- 
ford &  Treadwell,  for  plaintiff  in  error.  J.  F. 
Welbome,  for  defendant  in  error.  This  action 
was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.  Writ  of  error  dismissed  on  motion  of 
counsel  for  defendant  in  error. 


STEIFF  ▼.  BANKS  et  aL  (Supreme  Court 
of  Florida.  June  23,  1897.)  Appeal  from  cir- 
cuit court.  Orange  county;  John  D.  Broome, 
Judge.  Arthur  F.  Odlin,  for  appellant.  Mas- 
sey  &  Baumgarten,  for  appellees.  The  bill  in 
this  case  was  brought  by  the  appellees  against 
the  appellant    There  was  decree  for  the  com- 

Slainants,  and  the  defendant  appeals.    Appeal 
ismissed  because  no  properly  certified  tran- 
script of  the  record  has  been  filed. 


STOUT  et  al.  t.  SOUTHEBN  SAVINGS  & 
TBUST  CO.  (Supreme  Court  of  Florida.  Oct. 
7,  1897.)  Appeal  from  circuit  court,  Duval 
county;  Bhydon  M.  C!all,  Judge.  Fletcher  & 
Wurts,  for  appellants.    W.  B.  Young,  for  ap- 


pellee. The  bill  in  this  case  waa  filed  by  the 
appellee  against  the  appellants.  There  was  de- 
cree for  the  complainant,  and  the  defendants 
appeal.  Appeal  dismissed  on  prsecipe  of  coun- 
sel for  the  appellants. 


SUMNEB  ▼.  ADAMS  et  al.  (Supreme  Ck>urt 
of  Florida.  Oct  20,  1897.)  Error  to  circuit 
court  Duval  county;  Bhydon  M.  Call,  Judge. 
Fletcher  &  Wurts,  for  plaintiff  in  error.  B.  H. 
Liggett,  for  defendants  in  error.  This  action 
was  brought  by  the  defendants  in  error  against 
the  plaintiff  in  error.  There  was  juagment  for 
the  plaintiffs,  and  the  defendant  takes  writ  of 
error.    The  Judgment  is  affirmed. 


TAMPA  STBEET-BAILWAT  &  POWEB 
CO.  V.  TAMPA  SUBUBBAN  B.  CO.  (Su- 
preme Court  of  Florida.  July  6,  1897.)  Appeal 
from  circuit  court,  Hillsboro  county;  Gera-ge 
B.  Sparkman,  Judge.  Sparkman  &  Sparkman 
and  Macfarlane  &  Pettingill,  for  appellant  P. 
O.  Knight  for  appellee.  The  bill  in  this  case 
was  filed  by  the  appellant  against  the  appellee. 
There  was  decree  for  the  defendant  and  the 
complainant  appeals.    The  decree  is  afiirmed. 

TBAGUB  V.  BBADLEY  FEBTILIZBB  CO. 

Supreme  Court  of  Florida.  Sept  15,  1897.) 
Error  to  circuit  court  Lake  county;  John  D. 
Broome,  Judge.  John  G.  Beardon,  for  defend- 
ant in  error.  This  action  was  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  Writ  of  error 
dismissed  on  motion  of  counsel  for  defendant 
in  error. 


TOWNSEND  et  al.  v.   MAHONEY  et  aL 

(Supreme  Court  of  Florida.  July  18,  1897.) 
Appeal  from  circuit  court  Duval  county; 
Bhydon  M.  Call,  Judge.  Walker  &  L'Engle, 
for  appellants.  B.  H.  Liggett  for  appellees. 
The  bill  in  this  case  was  filed  by  the  appellees 
against  the  appellants.  There  was  decree  for 
the  complainants,  and  the  defendants  appeaL 
Appeal  dismissed  on  motion  of  counsel  for  ap- 
pellees. 


TULLY  et  al.  ▼.  YAEGEB.  (Supreme  Court 
of  Florida.  Sept.  18,  1897.)  Error  to  circuit 
court,  Wakulla  county:  John  W.  Ma  lone. 
Judge.  George  W.  Walker,  Nat  B.  Walker, 
and  George  B.  Perkins,  for  plaintiffs  in  error. 
Fred.  T.  Myers,  for  defendant  in  error.  This 
action  was  brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendants  take 
writ  of  error.  Writ  of  error  dismissed  on 
pnecipe  of  counsel  for  plaintiffs  in  error. 


WABE  et  al.  ▼.  HAISLEY  et  al.  (Supreme 
Court  of  Florida.  Nov.  80,  1897.)  Error  to 
circuit  court.  Marion  county;  Jesse  J.  Finley, 
Judge.  L.  N.  Green,  for  plaintiffs  in  error. 
Hugh  E.  Miller  and  Henderson  &  Baney,  for 
defendants  in  error.  This  action  was  brought 
by  the  plaintiffs  in  error  against  the  defend- 
ants in  error.  There  was  judgment  for  the 
defendants,  and  the  plaintiffs  take  writ  of  er- 
ror.   The  judgment  is  affirmed. 

(50  La.  Ann.) 
FOBSTALL  v.   PUSSELL  et   aL     (So.   12,- 

448.) 
(Supreme  Court  of  Louisiana.    Feb.  21,  1^96.) 

Accommodation  Note— Pledge. 
Same  as  in  Forstall  v.  Fussell  (No.  12,447; 
this  day  decided)  23  go-^Uu^lWa^^^v-ic 
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Appeal  from  judicial  district  court,  pariah  of 
Washington;  Robert  R.  Reid.  Judge. 

Suit  by  A.  J.  Forstall  against  J.  P.  Fussell 
and  others.  Judgpaent  for  defendants,  and 
plaintiff  appeals.    Keyersed  and  rendered. 

Frank  N.  Butler  and  Clay  Elliott,  for  appel- 
lant   Saunders  &  Miller,  for  appellees. 

WATKINS,  J.  This  suit  is  of  precisely  simi- 
lar character  as  the  one  of  same  title,  bearing 
the  number  12,447,  with  the  difference  that 
the  instant  one  is  founded  upon  a  promissory 
note  for  the  sum  of  $5,000,  bearing  date  Noyem- 
ber  2S,  1890,  and  payable  to  W.  K  Smith,  agent, 
or  bearer,  on  the  loth  of  November,  18dl,  and 
signed  by  J.  P.  Fussell,  one  of  the  parties  de- 
fendant who  was  cited  in  the  other  case,  and 
28  other  defendants,  who  were  not  parties  there- 
to. 23  South.  273.  In  all  other  respects  the 
issues  in  this  cause  are  the  same  as  those  in  suit 
No.  12,447,  and  the  aforesaid  note  for  ^,000 
was  pledged  by  the  payee  thereof  as  collateral 
security  for  the  same  indebtedness  as  that  for 
which  the  $10,000  note  was  pledged.  Conse- 
quently the  object  of  this  suit  is  to  obtain  jud^ 
ment  in  solido  against  the  defendants  in  this 
suit  for  the  same  indebtedness.  The  record  and 
eyidence  in  this  case  are  the  same  substantially 
as  that  in  suit  No.  12,447,  and  the  same  briefs 
haye  been  filed  in  this  case  by  counsel  on  both 
sides  as  were  filed  in  suit  No.  12,447.  Both  the 
$10,000  note  and  the  $5,000  note  figured  in  the 
former  suit,  which  was  entitled  Forstall  y. 
Association,  47  La.  Ann.  105,  16  South.  651, 
to  which  some  of  the  present  defendants  were 
made  parties.  The  exception  of  misjoinder  of 
defendants  was  therein  made  and  sustained, 
upon  the  theory  that,  on  the  face  of  the  papers, 
the  defendants  were  principals,  and,  as  the 
makers  of  the  two  different  notes  were  not 
common,  they  could  not  be  sued  in  the  same 
suit.  In  that  case  the  plaintiff  alleged  that 
the  corporation  was  indebted  to  him  in  the 
sum  of  $4,128.76,  ''as  appears  by  the  account 
annexed  to  the  petition."  That  is  precisely  the 
same  showing  as  is  made  in  this  record.  Not- 
withstanding that  case  was  dismissed  by  this 
court  on  the  ground  that,  on  the  face  of  the 
papers,  the  aforesaid  notes  appeared  to  be  Inde- 
pendent obligations,  it  is  perfectly  competent 
and  proper  that,  upon  an  examination  of  the 
pleadings  and  eyidence,  we  should  treat  the 
present  defendants  as  sureties,  and  so  decide. 
For  the  reasons  assigned  in  suit  No.  12,447,  we 
are  of  opinion  that  like  judgment  should  be 
herein  rendered  against  the  defendants  as  to 
whom  this  case  is  at  issue,  in  so  far  as  the 
parties  are  different.  It  is  therefore  ordered 
and  decreed  that  the  plaintiff  and  appellant  do 
have  and  recover  from  the  defendants  and  ap- 
pellees the  sum  of  $4,126.38,  with  8  per  cent, 
per  annum  interest  from  the  3d  of  February, 
1803,  subject  to  a  credit  of  $1,001.91  as  of 
same  date,  and  all  costs  of  both  courts. 


MONTBLBONB  y.  HARDING  et  al.  (No. 
12,572.)  1  (Supreme  Ck>urt  of  Louisiana.  March 
8,  1898.)  Appeal  from  dvil  district  court,  parish 
of  Orleans;  Francis  A.  Monroe,  Judge.  Suit 
by  Antonio  Monteleone  against  Mrs.  J.  Sl.  Hard- 
ing and  others;  the  Royal  Insurance  Company, 
Intervener.  From  the  judgment  rendered  defend- 
ants appeal.  Affirmed.  Dart  &  Keman,  for  ap- 
pellants. Albert  Voorhies,  for  appellee.  Far- 
rar  &  Jonas  and  Kruttschnitt  &  Gurley,  for 
appellee  Royal  Ins.  Ck>.,  intervener. 

BREAUX,  J.  The  facts  in  this  case  and  the 
issues  are  the  same  as  in  the  case  of  Monteleone 
y.  Harding  (No.  12,541)  23  South.  990.  For  the 
reasons  assigned  in  that  case,  the  judgment  of 
the  district  court  is  affirmed. 

i  Rehearing  denied  June  28,  1898. 


(SO  La.  Ann.) 

UNION  OIL  CJO.  v.  LEATHERS  et  al. 

(No.  12,631.)i 

(Supreme  Court  of  Louisiana.    Dec  13,  1897.) 

Injunction— Dissolution  on  Bond. 

Appeal  dismissed  for  reasons  assigned  in  Oil 

Co.  v.  Leathers  (just  decided)  23  South.  201. 

Appeal  from  civil  district  court,  parish  of  Or- 
leans; Frederick  D.  King,  Judge. 

Action  by  the  Union  Oil  Company  against  Bo- 
land  S.  Leathers  &  Co.  From  an  order  dis- 
solving a  writ  of  injunction,  plaintiff  appeals. 
Dismissed. 

Edwin  T.  Merriclc,  for  appellant  George  W. 
Flynn,  for  appellees. 

BREADX,  J.  The  plaintiff  prosecutes  this 
appeal  from  an  order  of  the  district  court  dis- 
solving the  writ  of  injunction  sued  out  by  plain- 
tiff on  bond  fixed  by  the  court.  In  this  court 
the  defendants  moved  to  dismiss  the  appeal  on 
a  number  of  grounds,  chiefly  that  the  injury 
apprehended  by  the  plaintiff  was  not  suscepti- 
ble of  adequate  compensation  in  damages.  For 
reasons  assigned  in  the  case.  Just  decided,  of 
Oil  Co.  V.  Leathers,  23  South.  201,  the  appeal  is 
dismissed.  The  facts  are  the  same  in  thia  and 
in  the  cited  case. 


ABRAHAM  et  al.  v.  STINGLEY.  (No.  8,- 
861.)  (Supreme  Court  of  Mississippi^  Appeal 
from  circuit  court,  Attala  county;  W.  F.  Ste- 
vens, Judge.  Campbell  &  Clark  and  J.  A.  P. 
Campbell,  for  appellants.  Dodd  &  Armistead, 
for  appellee.    No  opinion.    Judgment  affirmed. 

ALABAMA  G.  S.  R.  (X).  v.  MONTGOM- 
ERY et  al.  (No.  9,015.)  (Supreme  Court  of 
Mississippi.  June  20,  1898.)  Appeal  from 
chancery  court,  Lauderdale  county;  N.  C.  Hill, 
Chancellor.  Fewell  &  Son,  for  appellant  G. 
Q.  Hall,  for  appellees.  No  opinion.  Decree  af- 
firmed. 


ALABAMA  &  V.  RY.  CO.  v.  SHAW.  (No. 
9,007.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  circuit  court.  Hinds  county;  Robert  Fow- 
ell,  Judge.  McWillie  &  Thompson,  for  appel- 
lant Williamson  &  Potter,  for  appellee.  No 
opinion.    Judgment  affirmed. 


ALLEN  et  al.  v.  VICKSBURG  GROCERY 
CO.  (No.  9.024.)  (Supreme  Court  of  Mississip- 
pi.) Appeal  from  circuit  court,  Warren  county; 
W.  K.  McLaurin,  Judsre.  Miller,  Smith  & 
Hirsh,  for  appellants.  Wade  R.  Young,  for  ap- 
pellee.    No  opinion.    Judgment  affirmed. 


ATKINS  et  al.  v.  EASTABUTCHIE  LUM- 
BER CO.  (No.  8,956.)  (Supreme  Court  of  Mis- 
sissippi.) Appeal  from  circuit  court  Jones 
county;  A.  G.  Mayers,  Judge.  Cooper  &  Wad- 
dell,  for  appellants.  Hardy  &  Howell  and 
Chas.  R.  Shannon,  for  appellee.  No  opinion. 
Judgment  affirmed. 


BAILEY  y.  STATE. 
Court    of   Mississippi.) 


(No.  8,802.)    (Supreme 
Appeal    from    circuit 


court  Lauderdale  county;    A.  J.  Russell,  Spe- 
"  ~    "         ~  B.  Williams,  for  appellant    Wi- 


cial  Judge. 

ley  N.  Nash.  Atty.  Gen.,  for  the  State. 

opinion.    Judgment  affirmed 


No 


BAKER  V.  GRADY  et  al.    (No.  8,971.)    (Su- 
preme Court  of  Mississippi.)    Appeal  from  chan- 


1  Rehearing  denied  February  21,  1898. 
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eery  court,  Monroe  county)  Baxter  McFarland, 
Chancellor.  Clifton  &  EchforcL  for  appellant. 
W.  B.  Walker,  for  appellees.  No  opinion.  De- 
cree affirmed. 


BAMBERGER,  BLOOM  &  CO.  ▼.  LEVY  et 

al.  (No.  8,860.)  (Supreme  Court  of  Mississip- 
pi.) Appeal  from  chancery  court,  Carroll  coun- 
ty; A.  M.  Byrd,  Chancellor.  McClurg  &  Flow- 
ers, for  appellant  E.  P.  Noel,  for  appellees. 
This  is  one  of  the  multitude  of  cases  in  which 
bills  charging  fraud  are  filed  and  denied  by  an- 
swer, without  sufficient  proof  to  support  the 
charges  contained  in  the  bill.  We  see  no  re- 
▼ersible  error  in  any  of  the  rulings  of  the  court 
below  which  are  complained  of.  Judgment  af- 
firmed. 


BANK  OF  WEST  POINT  ▼.  PHILLIPS  & 
BUTTORF  MFQ.  CO.  (No.  9,050.)  (Supreme 
Court  of  Mississippi.  May  28,  1898^  Appeal 
from  circuit  court,  Clay  county;  W.  F.  Stevens, 
Judge.  Critz,  Beckett  &  Jones,  for  appellant. 
S.  Q.  Itt.  Jr.,  and  Roane  &  McClellan,  for  ap- 
pellee.   No  opinion.    Judgment  affirmed. 


BARBER  et  al.  ▼.  GOODBAR  SHOE  CO. 
(No.  0.062.)  (Supreme  Court  of  MississippL 
May  30,  1898.)  Appeal  from  chancery  court, 
Claiborne  county;  Claude  Pintard,  Chancellor. 
E.  S.  &  J.  T.  Drake  and  E.  M.  Barber,  for  ap- 
pellants. H.  C.  Mounger,  O.  A.  French,  and 
J.  McC.  Martin,  for  appellee.  No  opinion.  De- 
cree affirmed. 


BASTE  T.  COLLIER.  (No.  0,031.)  (Su- 
preme Court  of  Mississippi.  May  23,  1898.) 
Appeal  from  circuit  court,  Rankin  county;  A. 
G.  Mayers,  Judge.  Lowry  &  Jayne,  for  appel- 
lant. Enochs  &  McLaurin,  for  appellee.  This 
case  originated  before  a  justice  of  the  peace. 
"Diere  is  no  certificate  of  the  justice  of  the 
peace,  no  judgment  of  the  justice  of  the  peace, 
and  no  bond  for  appeal  from  the  justice  court 
to  the  circuit  court.    Appeal  dismissed. 


BASTE  T.  COLLIER.  (No.  9,031.)  (Su- 
preme Court  of  Mississippi.  June  6,  1898.)  Ap- 
peal from  circuit  court,  Rankin  county;  A.  G. 
Mayers,  Judge.  Lowry  &  Jayne,  for  appellant. 
Enochs  &  McLaurin,  for  appellee.  Appellant 
made  a  motion  to  set  aside  the  judgment  of  dis* 
missal  (ubi  supra),  and  to  correct  the  record 
to  show  jurisdictional  facts.  Said  motion  was 
sustained,  and,  the  case  having  been  consider- 
ed on  the  merits,  the  judgment  is  affirmed. 


BASTE  V.   C50LLIER.     (No.  9,031.)     (Su- 

Ereme  Court  of  Mississippi.)  Enochs  &  Me- 
laurin,  for  the  motion.  Lowry  &  Jayne,  op- 
posed. This  is  a  motion  to  strike  the  bill  of 
exceptions  from  the  transcript,  met  by  a  count- 
er motion  for  the  clerk  below  to  send  up  the 
bill  of  exceptions  alleged  to  have  been  signed 
by  the  judge  of  that  court  That  bill  of  excep- 
tions, si^ed  by  the  judge,  is  now  before  us. 
We  declined  to  take  any  action  in  this  matter  a 
week  ago,  saying  we  would  hold  it,  that  counsel 
for  appellant  might  have  opportunity  to  take 
the  affidavit  of  the  stenographer  as  to  his  rea- 
sons for  not  filing  his  notes  written  out  in  long- 
hand as  he  ought  to  have  done,  and  we  now 
have  that  affidavit,  and  it  is  clear  the  stenog- 
rapher deposited  his  notes  at  his  home,  in  Ray- 
mond, before  going  into  another  county  to  dis- 
charge his  duties  as  stenographer.  Before  he 
could  get  back  to  his  home,  in  a  couple  of 
weeks,  he  was  cut  off  by  quarantine,  aud  was 
unable  to  reach  his  home  for  some  weeks.  He 
did  make  every  effort  to  have  his  notes  sent  to 
him.  But,  these  notes  being  hieroglyphics  to 
everybody  in  his  house,  they  were  unable  to 


find  them.  But,  Immediately  on  hU  ^ 
hold  of  the  imme,  he  did  write  them  out  and 
this  bill  of  ezceptiims,  signed  by  the  judge  and 
sent  up  here,  is  an  exact  copy  of  the  notes  of 
the  stenographer.  The  motion  to  strike  out  is 
overruled,  and  the  case  will  be  heard  when  it 
is  desired  to  submit  it,  without  anything  fur- 
ther being  done. 


BENDER  ▼.  MULLHOLLAND  et  al.  (No. 
9,032.)  (Supreme  Court  of  Mississippi.  June 
Q,  1898.)  Appeal  from  chancery  court,  Warren 
county;  Claude  Pintard,  Chancellor.  Heniy 
&  Scudder,  for  appellant  Miller,  Smith  & 
Hirsh,  for  appellees.  No  opinion.  Decree  af- 
firmed. 


BENNETT  v.  KTLB.  (No.  8.936.)  (Su- 
preme Court  of  MississippL  May  16,  1898.) 
Appeal  from  circuit  court  Tunica  county;  W. 
ET,  McLaurin,  Judge.  Mayes  &  Harris,  for  ap- 
pellant C*alhoon  &  Oreen  and  F.  A.  Montgom- 
ery, Jr.,  for  appellee.  No  opinion.  Judgment 
affirmed. 


BENNETT  ▼.  KTLE.  (No.  8,936.)  (Su- 
preme Court  of  Mississippi.)  Calhoon  &  Green, 
for  the  motion.  Mayes  &  Harris,  opposed. 
This  is  a  motion  to  dismiss  for  the  reason  that 
no  sufficient  appeal  bond  has  been  given.  An 
appeal  bond  has  been  given  in  double  the 
amount  of  the  judgment  The  counsel  are  un- 
der the  impression  that  the  bond  ought  to  also 
include  costs.  Costs  are  a  mere  incident  to  the 
judgment    Motion  overruled. 


BENTON  v.  HART  et  al.  (No.  a918.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  chan- 
cery court  De  Soto  county:  B.  T.  Kimbrough. 
Chancellor.  Buchanan  &  Minor,  for  appellant 
R.  Id.  Dabney,  for  appellees.  No  opinion.  Af- 
firmed. 


BILOXI  LUMBER  CO.  T.  B.  SAUCIER  & 
SON.  (No.  9,073.)  (Supreme  Court  of  Missis- 
sippi. May  23,  189a)  Appeal  from  circuit 
court  Harrison  county;  T.  A.  Wood.  Jnd^. 
E.  M.  Barber,  for  appellant  W.  G.  Evans,  Jr., 
and  White  &  Neville,  for  appellees. 


ion.     Judgment  affirmed. 


No  opin- 


BOWERS  et  aL  v.  CONNBLL  et  al.  (No. 
8,795.)  (Supreme  Court  of  Mississippi.)  Ap- 
peal from  circuit  court,  Coahoma  county;  F.  A. 
Montgomery,  Judge.  R.  H.  Wildberger.  for 
appellants.  J.  W.  Cntrer,  for  appellees.  Bow- 
ers Bros,  claimed  an  exemption  from  garnish- 
ment of  a  debt  of  about  $76.47  due  them  from 
the  Dillard  &  Coffin  (Company.  Bach  of  tiiese 
brothers  was  married  and  was  the  head  of  a 
family.  They  claimed  the  sums  due  them  as 
wages  for  laborers.  The  sum  due  tiiem  arose 
under  a  joint  contract  to  build  for  the  Dillard 
&  Coffin  Company  a  fence  of  about  five  miles 
in  length,  at  nine  cents  for  every  panel  of 
twelve  feet  They  worked  from  three  to  five 
hands  per  day,  and  were  some  forty  days  In  ex- 
ecuting the  contract  They  superintended  the 
work,  and  did  some  of  it  in  person.  The  work 
done  was  to  get  out  the  posts,  haul  them,  put 
them  in  place,  and  attach  the  wire  to  the  posts. 
The  circuit  court  held  the  amount  due  them 
subject  to  garnishment  under  Heard  v.  Cninu 
73  Miss.  167,  18  South.  934.  The  action  of  the 
circuit  court  is  affirmed. 


BOWLES  V.  WOODS.  (No.  8.924.>  (Su- 
preme Court  of  Mississippi.)  Appeal  from 
chancery  court,  Leflore  county:  A.  H.  Longino, 
(Chancellor.  Coleman  &  McClurg,  for  appellant 
Humphreys  &  Gwin,  for  appellee.     This  is  a 
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bill  of  partition  by  Mrs.  Pink  Woods  against 
F.  N.  Bowles,  her  brother,  for  the  partition  of 
400  acres  of  land,  which  she  aUef^es  that  she 
and  he  and  another  brother  and  sister  hold  as 
tenants  in  common*  The  appellant  confesses 
that  he  and  the  complainant  hold  80  acres  of 
said  land  as  tenants  in  common,  but,  by  way  of 
demurrer  to  complainant's  bill,  insists  that  said 
bill  alleges  such  long  and  exclusive  possession 
of  820  acres  of  said  land  by  said  defendant  as 
shows  an  ouster  by  him  of  said  complainant 
as  tenant  in  common,  and  as  debars  her  from 
a  proceeding  for  partition.  The  chancellor 
thought  otherwise,  and  required  the  appellant 
to  answer  the  bill.  We  thinlc  that  the  complain- 
ant's statement  of  her  title  calls  for  an  answer, 
and  the  decree  of  the  chancery  court  is  affirmed. 


BRATCHBR  ▼.  STATE  (No.  ae»3.)  (Su- 
preme C5ourt  of  Mississippi.)  Aopeal  from  cir- 
cuit  court.  Smith  county;  A.  G.  Mayers,  Judge. 
Lowry  &  Jayne,  for  appellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  No  opinion.  Judg- 
ment affirmed. 


BROADAWAT  ▼.  BRUMFIBLD.  (No.  8.- 
909^  (Supreme  Court  of  Mississippi.  May  30, 
1888.)  ^peal  from  chancery  court,  "iazoo 
county;  H.  C.  Oonn,  (3hancellor.  Jas.  S.  Per- 
rin,  for  appellant.  W.  A.  Henry,  for  appellee. 
No  opinion.    Decree  affirmed. 


BROOKS,  NBELY  ft  CO.  t.  McDOWBLL 
et  al.  (No.  8,876.)  (Supreme  Court  of  Missis- 
sippi.) Appeal  from  chancery  court,  Coahoma 
county;  A.  H.  Longino,  Chancellor.  D.  A. 
Scott,  for  appellants.  Morgan  &  McFarland 
and  W.  W.  McDowell,  for  appellees.  No.  opin- 
ion. The  decree  of  the  chancellor  is  affirmed 
both  on  the  appeal  and  on  the  cross  appeal 
See  18  South.  657. 


BURRELL  T.  STATE.  (No.  8,708.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court.  Clay  county;  W.  F.  Stevens,  Judge. 
S.  G.  Ivey,  Jr.,  for  appellant  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  No  opinion.  Affirm- 
ed. 


CADMUS  T.  PHILLIPS.  (No.  aOlO.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  chan- 
cery court,  Lee  county;  Baxter  McFarland, 
Chancellor.  Miller,  Smith  &  Hirsh,  for  appel- 
lant. Blair  ft  Anderson,  for  appellee.  This 
bill  was  filed  to  foreclose  a  mortgage  made 
three  or  four  years  ago  by  Mrs.  Phillips,  and 
the  sole  defense  was  that  Mrs.  Phillips  was  un- 
able to  execute  a  mortgage  because  of  some 
mental  incapacity  to  contract.  The  proof  is 
overwhelming  that  she  was  mentally  incapable 
at  tJie  time  that  the  contract  was  entered  into. 
She  had  some  years  ago  been  violently  insane, 
and  she  has  not  recovered  entirely  yet.  The 
concurrent  testimony  of  all  who  knew  her  in- 
timately is  to  that  effect  The  decree  of  the 
court  below  is  affirmed. 


CALDWELL  t.  STATE.  (No.  8,853.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court.  Hinds  county]  Kobert  Powell,  Judge. 
P.  H.  Lowry  and  Lowry  ft  Jayne,  for  appel- 
lant Wiley  N.  Nash,  Atty.  Gen.,  for  the 
State.    No  opinion.    Judgment  affirmed. 


CALVERT  ▼.  STATE.  (No.  B,79Q.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court.  Clay  county;  VV.  F.  Stevens,  Judge. 
S.  G.  Ivy,  Jr.,  for  appellant.  A  conviction  of 
murder  and  sentence  of  death.    The  contention 


here  is  that  the  corpus  delicti  was  not  snfficieni- 
ly  established  by  the  testimony.  We  have 
weighed  this  case  very  carefully,  and  we  are 
not  prepared  to  say  that  the  Jury  were  not  war- 
ranted in  their  verdict  We  think  there  is 
enough  to  sustain  the  verdict,  and  we  find  no 
reversible  error.  The  Judgment  of  the  court 
below  is  affirmed,  and  the  24th.  day  of  Febru- 
ary is  fixed  for  the  execution. 


CARRAWAY  v.  CHAMBERLAIN.  (No.  8,- 
779.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  circuit  court  Jefferson  county;  W.  P. 
Cassedy;  Judge.  J.  A.  Ramsay,  for  appellant 
No  opinion.    Judgment  affirmed. 


CASE  v.  STATE.  (No.  8,772.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court  Cojpiah  county;  R.  F.  Wiling,  Special 
Judge.  A.  C.  McNair,  for  appellant  B.  N. 
Miller,  for  the  State.  This  man  was  convicted 
of  murder,  and  sentenced  to  be  hung.  I  do  not 
know  what  useful  purpose  it  would  serve  to  re- 
cite the  horrible  details  of  this  affair.  We 
have  given  the  case  that  careful  consideration 
which  a  case  of  this  importance  demands.  We 
have  thoroughly  examined  every  one  of  the  nu- 
merous assignments  of  error,  and  all  the  au- 
thorities cited  by  the  counsel  for  appellant  in 
his  brief,  and  many  others,  and  we  do  not  see 
how  the  jury  could  have  reached  any  other  ver- 
dict on  the  testimony  in  this  case  than  they  did 
reach.  We  find  no  reversible  error,  and  the 
judgment  of  the  lower  court  is  affirmed,  and 
the  15th  day  of  February  is  fixed  for  the  ex- 
ecution. 


CITY  OF  VICKSBURQ  v.  SWALTHY  et 
al.  (No.  9,023.)  (Supreme  Court  of  Mississip- 
pi.) Appeal  from  circuit  court  Warren  county; 
W.  K.  McLaurin,  Judge.  Shelton  ft  Brunini, 
for  appellant.  S.  S.  Hudson  and  J.  T.  Cole- 
man, for  appellees.  No  opinion.  Judgment  af- 
firmed. 


CLARK  V.  ALEXANDER  et  al.  (No.  9.012.) 
(Supreme  Court  of  Mississippi.  May  30,  1898J 
Appeal  from  chancery  court,  Hinds  county;  H. 
C.  Conn,  Chancellor.  Wells  ft  Croom,  for  ap- 
pellant. R.  L.  Bradley  and  W.  C.  Wells,  for 
appellees.    No  opinion.    Decree  affirmed. 


COBB  V.  STATE.  (No.  8,884.)  .(Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court.  Union  county;  Z.  M.  Stephens,  Judge. 
C.  Lee  Crum,  for  appellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  This  party  was  con- 
victed for  carrying  concealed  a  pistol.  The 
complaints  are  chiefly  about  some  interroga- 
tories addressed  by  the  circuit  Judge  to  witness- 
es for  the  defense.  We  see  nothing  improper 
in  any  of  the  interrogatories.  The  circuit  judge 
is  not  a  nonentitv.  It  is  his  duty  to  see  that  the 
course  of  the  trial  is  according  to  law,  and  to 
elicit  the  truth.  He  is  not  powerless  to  ask 
questions,  and,  where  the  questions  are  proper, 
it  is  his  privilege,  and  may  be  even  his  duty, 
to  ask  them.  Another  error  com];)lained  of  is  that 
the  court  ordered  one  of  the  witnesses  for  the 
defense  into  custody,  asking  him  to  go  before 
the  grand  jury  and  testify  as  to  one  of  the  par- 
ties at  this  festival  having  given  him  the  pistol. 
It  is  simply  an  effort  to  find  out  and  have  pre- 
sented and  try  another  offender.  Another  er- 
ror complained  of  is  that  the  court  ordered  one 
of  the  witnesses  for  the  defense  into  custody 
in  the  presence  and  hearing  of  the  Jur^,  to  await 
the  action  of  the  grand  jury  on  an  mdictment 
for  perjury.  But  the  record  fails  to  disclose 
anything  of  that  sort.  We  find  no  error,  and 
the  judgment  is  affirmed.  ^  _^  ^^  ».  ,fp 
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COMMUNY  ▼.  KRBBR.  (No.  8,952.)  (Su- 
preme court  of  Mississippi.)  Appeal  from 
chancery  court,  Jackson  county;  N.  G.  Hill, 
Chancellor.  Omer  Y illere  and  H.  Bloomfield, 
for  appellant  J.  I.  Ford,  for  appellee.  No 
opinion.    Decree  affiroied. 


CONTINENTAL  NAT.  BANK  v.  WARD  et 
al.  TAYLOR  et  al.  v.  REINACH.  EMBRY 
T.  SAME.  (Supreme  Court  of  Mississippi.) 
Cooper  &  Waddeil,  for  the  motion.  J.  R.  Flip- 
pin  and  Metcalf  &  Walker,  opposed.  These 
are  consolidated  cases,  and  present  a  question 
of  this  sort:  In  the  chancery  court  of  BoliTar 
county,  February  14,  1897,  there  was  a  decree 
against  one  Toof  for  $6,183.44  in  favor  of  Tay- 
lor &  Co.  There  was  also  a  decree  in  favor  of 
one  T.  M.  Emerson  for  $987,  and  this  decree 
was  to  be  satisfied  out  of  funds  in  the  hands  of 
the  court's  receiver.  Accordingly,  on  the  6th 
of  March,  about  two  weeks  afterwards,  the 
receiver  paid  one  of  them  $8,700,  and  the  oth- 
er nearly  $1,000,  and  paid  all  the  costs  of  the 
proceeding,  and,  on  the  day  following  this  pay- 
ment by  the  receiver  of  both  decrees  and  all 
the  costs.  Mr.  Toof  filed  with  the  clerk  of  the 
court  below  his  petition  .for  an  appeal,  and 
gave  bond  in  the  sum  of  $100  to  pay  all  the 
costs  of  the  appeal  if  the  judgment  went  against 
him.  There  was  no  supersedeas,  and  (I  am 
stating  this  from  an  agreed  statement  of  facts) 
long  before  this  court  assembled  at  its  fall 
term,  on  the  Ist  of  September,  in  writing,  he  no- 
tified the  clerk  and  adversary  counsel  that  he 
had  abandoned  his  appeal,  and  did  not  desire  the 
transcript  made.  On  that  state  of  facts,  this  is  a 
motion  to  docket  and  dismiss.  It  is  made  with  a 
mistaken  view  of  the  meaning  of  our  statute,  as 
we  think.  If  this  motion  were  now  sustained,  6 
per  cent,  damages  have  accrued  to  these  per- 
sons, who  got  their  money  within  two  weeks 
after  the  decree  was  rendered.  How  they  think 
they  were  damaged;  how  they  think  they  are 
entitled  to  this,  though  perhaps  strictly  with- 
in the  letter  of  the  law,— we  are  unable  to  say. 
Clearly,  they  have  suffered  no  harm.  It  is  not 
a  persistent  and  obstinate  appeal  to  this  court 
for  the  purpose  of  delaying  an  adversary  in  col- 
lecting his  money,  for  the  adversary  had  his 
money  ever  since  two  weeks  after  the  rendi- 
tion of  the  decrees;  and,  more  than  three 
months  before  the  court  met,  the  clerk  and 
counsel  had  been  notified  that  the  appeal  had 
been  finally  abandoned.  It  would  be  extremely 
harsh  to  embrace  this  case  in  the  terms  of  the 
statute.  The  case  is  possibly  within  the  strict 
letter  of  the  law,  but  it  is  not  within  its  spirit. 
Motion  denied. 


'    Ex  parte  CREEL. 
Court  of  Mississippi. 


(No.  9.095.)     (Supreme 


May  23,  1898.)    Appeal 
from  circuit  court.  Pike  county;  W,  P.  Cai 


dy,  Judge.  Price  &  Norwood  and  Mixon  & 
Lotterhoe,  for  appellant.  Wiley  N.  Nash,  Atty. 
Gen.,  for  the  State.  No  opinion.  Judgment 
denying  bail  afl^med. 


DARDEN  T.  DILLARD  et  al.  (No.  9,035.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
chancery  court,  Sharkey  county;  Claude  Pin- 
tard,  Chancellor.  R.  L.  McLaurin,  for  appel- 
lant. W.  D.  Brown,  for  appellees.  This  is  a 
case  of  rather  tangled  facts.  We  have  not 
thought  it  necessary  to  write.  I  will  ma^e  a 
short  statement.  Baggett  Bros,  executed  a 
trust  deed  in  January,  1891,  to  Dillard  &  Cof- 
fin to  secure  the  payment  of  a  certain  indebt- 
edness therein  named.  That  trust  deed  em- 
braced the  land  in  controversy  here.  Some 
time  thereafter  Baggett  Bros,  wanted  to  sell 
this  land  to  Dr.  Darden,  and  so  on  December 
23,  1893,  they  made  a  sale  to  Dr.  Darden,  and 


took  two  purchase-money  notes  for  the  same, 
having  gotten  Dillard  &  Coffin  to  agree  to  re- 
lease this  land,  and  take  in  lieu  thereof  trust 
deed  to  secure  the  vendor's  lien  notes  of  Darden. 
So  Darden  gave  these  two  notes  for  the  pur- 
chase money  of  the  place  to  Baggett  Bros., 
and  Baggett  Bros,  transferred  these  two  notes, 
they  say,  as  collateral  security  to  Dillard  & 
Coffin  for  the  payment  of  their  indebtedness  to 
Dillard  &  Coffin.  So,  it  came  about  that  DU- 
lard  &  Coffin  were  the  assignees  for  value  of 
these  purchase-money  notes,  retaining  the  ven- 
dor's lien  on  this  land  against  Darden.  Now 
when,  in  1893,  Baggett  Bros,  sold  this  land  to 
Darden,  and  took  his  purchase-money  notes, 
they  had  executed  a  conveyance  to  him,— abso- 
lute conveyance,— in  the  form  provided  by  the 
statute,  which  the  statute  says  shall  have  the 
same  effect  to  convey  right,  title,  claim,  and 
possession  of  the  grantors  as  any  form  of  con- 
veyance, and  still,  notwithstanding  the  fact 
that  that  deed  was  made  in  1893,  Darden  has 
never  been  in  possession.  Baggett  Bros,  have 
been  in  possession  all  the  time,  one  or  the  oth- 
er, collecting  the  rents  and  profits,  and  apply- 
ing the  rents  and  profits  to  their  own  use;  for 
it  is  certainly  shown  that  neither  Dillard  St 
Coffin  nor  Darden  got  anything  from  this  prop- 
erty. Another  cunous  feature  of  the  case  is 
that  Darden  never  made  formal  demand  for 
possession  upon  Baggett  Bros,  until  he  did  so 
m  writing,  January  4,  1897,  to  which  demand 
Baggett  Bros,  responded  in  two  lines,  by  say- 
ing they  respectfully  declined  to  surrender. 
Darden  had  made  a  demand  in  December  previ- 
ous of  a  verbal  kind.  Now,  here  is  the  vendee, 
with  a  deed  executed  in  warranty  form,  wait- 
ing two  or  three  years  before  he  troubles  him- 
self about  any  possession.  He  paid  the  taxes 
in  1895  and  1890.  Dillard  &  Coffin  and  Baggett 
Bros,  had  had  a  great  deal  of  trouble  with  a 
certain  trust  deed  on  certain  lands,  and  they 
had  foreclosed  this  trust  deed,  and  bought 
those  lands,  and  woke  up  to  find  out  the  lands 
were  under  purchase-money  lien  to  railroad; 
and  certain  other  lands  had  been  mortgaged, 
and  they  woke  up  to  find  out  those  lands 
were  held  by  the  state  for  taxes.  Baggett 
Bros,  manifestly  are  hostile  to  Dillard  &  Cof- 
fin. Dillard  &.  Coffin  want  their  money,  and 
they  filed  their  bill  to  foreclose  this  vendor's 
lien,  and  made  Darden  alone  party  defendant; 
and  the  contention  now  upon  the  other  side  is 
this,  so  far  as  it  has  any  merit:  that  this  bill  to 
sell  this  land  to  pay  these  vendor's  lien  notes 
ought  to  have  made  the  vendee  and  those  hold- 
ing under  him  parties  defendant,  so  as,  we  pre- 
sume, to  devest  their  title;  and  the  Case  of 
Mhoon,  47  Miss.  633,  and  Case  of  Curtis.  50 
Miss.  117,  are  cited.  These  are  cases  where 
bonds  for  title  merely  had  been  given,  and  pur- 
chase-money notes  taken,  payable  to  the  maker 
of  the  bond  for  title,  and  the  maker  of  the  bond 
for  title  had  assi^ed  these  notes  to  third  par- 
ties, and  these  third  parties  had  filed  biUs  to  en- 
force the  vendor's  lien  notes,  and  the  court  said 
it  was  essential  that  all  the  parties  should  be 
convened  in  the  chancery  court  in  order  that 
the  title  might  be  devested  out  of  them,  if  they 
would  not  convey  upon  the  order  of  the  court, 
and  vested  in  a  commissioner,  and  that  the  com- 
missioner might  convey  the  title  to  the  as- 
signees. But  nere  is  a  case  of  an  absolute  war- 
ranty deed,  executed  and  delivered,  and  there 
is  no  reason  that  can  occur  to  us  why  Mr.  Dar- 
den has  not  had  his  land  long  since,  if  he  had 
been  in  earnest  about  getting  it,  and  we  affirm 
the  decree. 


DAVENPORT  ▼.  STATE.  (No.  8,927.)  (Su- 
preme  Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Chickasaw  county;  JE.  O.  Sykes. 
Judge.  Buchanan  &  Haley,  for  appellant.  Wi- 
ley N.  Nash,  Atty.  Gen.,  for  the  State.  No 
opinion.  Judgment  affirmed  on  opinion  of 
Wheeler  t.  State,  2^{^  ^K^UU^IC 
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DAVIS  et  al.  t.  HBFFNBB.  (No.  8,834.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court.  Holmes  county;  W.  F.  Stevens, 
Judge.  S.  S.  Hudson  and  L.  W.  Magrader,  for 
appellants.  J.  Wiener  and  Noel  &  Pepper,  for 
appellee.    No  opinion.    Judgment  affirmed. 

DAVIS  T.  STATE.  (No.  8,989.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court,  Lincoln  countyj  Robert  Powell,  Judge. 
H.  Cassedy,  Jr.,  and  P.  Z.  Jones,  for  appellant. 
No  opinion.    Judgment  affirmed. 

DAWKINS  T.  STATE.  (No.  9,067.)  ^u- 
preme  Court  of  Mississippi.  May  23,  1«^ 
Appeal  from  circuit  court,  Wayne  county;  T. 
A.  Wood,  Judge.  J.  A.  Anderson,  for  appel- 
lant. Wiley  N.  Nash,  Atty.  Oen.,  for  the  State. 
No  opinion.    Judgment  affirmed. 


DELTA  COOPERAGE  CO.  v.  KUYKBN- 
DALL.  (No.  8,966.)  (Supreme  Court  of  Mia- 
sissippi.)  Appeal  from  circuit  court,  Talla- 
hatchie county;  F.  A.  Montgomery.  Judge. 
Perkins  &  Watson,  for  appellant.  Eskridge  & 
Dinkins,  for  appellee.  ISio  opinion.  Judgment 
affirmed. 


DIMOND  T.  CHATHAM.    (No.  8,906.)    (Su- 

Sreme  Court  of  Mississippi.)  Southworth  & 
Richardson,  for  the  motion.  Somerville  &  Mc- 
Lean, opposed.  This  is  a  motion  to  docket  and 
dismiss  appeal,  for  the  reason  that  no  final 
judgment  has  been  entered  in  the  court  below. 
The  motion  for  a  new  trial  is  pending  and  un- 
determined in  the  court  below.  Motion  sustain- 
ed. 


DOYLE  T.  HAWKINS  et  al.  (No.  8,978.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court  Perry  county;  A.  Q.  Mayers, 
Judge.  Watkins  &  Travis,  for  appellant  Mil- 
ler &  Baskin,  for  appellees.  No  opinion.  A 
case  in  which  peremptory  instructions  was  giv- 
en for  the  plaintiff,  and  we  think  correctly  giv- 
en.   Judgment  affirmed. 

EASTMAN  et  al.  v.  PRUITT.  (No.  8.932.) 
(Supreme  Court  of  MississippL)  Appeal  from 
circuit  court,  Noxubee  county;  Q.  B.  Huddles- 
ton,  Judge.  Rives  &  Tyson,  for  appellants.  A. 
C.  Bogle,  for  appellee.  No  opinion.  Judgment 
affirmed. 


ECHOLS  et  al.  v.  MAXVILLB.  (No.  8,953.) 
(Supreme  (Dourt  of  Mississippi.)  Appeal  from 
chancery  court,  Tate  county;  B.  T.  Kimbrough, 
Chancellor.  Phil  A.  Rush,  for  appellants.  J. 
F.  Dean,  for  appellee.  No  opinion.  Decree  af- 
firmed. 

EDOBWOOD  DISTILLING  (X).  v.  COLB- 
BIAN.  (No.  9.003.)  (Supreme  Court  of  Missis- 
sippiOi  Appeal  from  circuit  court,  Bolivar  coun- 
ty; F.  4.  Montgomery.  Judge.  John  L.  Heb- 
ron and  N.  B.  Scott,  for  appellant  Moore  & 
Clark,  for  appellee.  No  opinion.  Judgment  af- 
firmed. 

EDMONDS  T.  STATE.  (No.  8,816.)  (Su- 
preme  Court  of  Mississippi.)  Appeal  from  cir- 
cuit court.  Pike  county;  W.  P.  Cassedy.  Judge. 
Govan  &  Quin,  for  appellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  Stote.  No  opinion.  Judg- 
ment affirmed. 

EDWARDS  V.  STATE.  (No.  8,781.)  (Su- 
preme Court  of  Mississippi.)    Appeal  from  cir- 


cuit court,  Tate  county:  Z.  M.  Stephens,  Judge. 
This  unfortunate  appellant  is  under  sentence  of 
death,  and  is  in  this  court  without  counsel.  Re- 
ferring to  the  testimony,  we  think  the  verdict 
of  the  jury  was  abundantly  warranted,  and  we 
are  helpless  to  intervene.  The  judgment  of  the 
court  below  is  affirmed,  and  Tuesday,  the  15th 
day  of  February,  1898,  fixed  as  the  day  for  his 
execution. 


FIELDS  V.  STATE.  (No.  8,769.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court,  Benton  county;  Z.  M.  Stephens,  Judge. 
Spight  &  Mclntyre,  for  appellant.  Wiley  N. 
Nash,  Atty.  (Jen.,  for  the  State.  No  opinion. 
Judgment  aflirmed. 

HALEY  V.  NERO.  (No.  8,961.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  chancery 
court  Leflore  county;  B.  T.  Kimbrough,  Chan- 
cellor. Rush  &  Gardner,  for  appellant.  Noel 
&  Pepoer  and  Marcus  Askew,  for  appellee. 
Willis  Nero  files  his  bill  in  Leflore  chancery 
court  alleging  he  was  the  owner  in  fee  simple 
of  the  E.  %  of  N.  W.  %  of  section  25,  township 
19,  range  1  E.,  in  said  county;  that  he  bought 
the  same  in  the  year  1883.  and  then  took  pos- 
session of  said  tract  of  land,  and  has  since,  and 
for  more  than  10  years  next  before  the  filing 
of  this  bill,  been,  in  the  actual  possession  of  said 
tract  of  land,  and  has  paid  all  the  taxes  assess- 
ed thereon;  that  the  said  Haley,  on  the  10th 
day  of  May,  1875,  bought  said  tract  of  land  at 
tax  collector's  sale  for  the  taxes  of  1874,  and 
that  said  tax  sale  was  void,  because  it  was  not 
the  day  fixed  by  law  for  the  making  of  said  tax 
sale;  and  that  the  conveyance  held  by  said 
Haley  forms  a  cloud  upon  complainant's  title, 
which  he  prays  may  be  removed.  The  defend- 
ant demurred,  and  appeals  from  a  decree  of 'the 
chancery  court  overruling  said  demurrer.  A 
void  tax  deed  may  be  a  somewhat  transparent 
cloud,  yet,  if  the  defendant  seeks  to  hold  it,  we 
see  no  reason  for  denying  the  complainant  the 
relief  asked.  The  decree  of  the  chancery  court 
is  fUffirmed. 


HARTLEY  et  al.  v.  GILLESPIE.  (No.  8,- 
942.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  circuit  court  Chickasaw  county;  W.  D. 
Frazee,  Special  Judge.  Gilleylen  &  Leftwich, 
for  appellants.  Houston  &  Reynolds,  for  ap- 
pellee.   No  opinion.    Judgment  affirmed. 

HAWKINS  et  al.  v.  McRANEY.  (No.  8,- 
929.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  circuit  court.  Covington  county;  A.  G. 
Mayers,  Judge.  Miller  &  Baskin,  for  appel- 
lants. A.  C.  McNaii  and  D.  A.  Mcintosh,  for 
appellee.    No  opinion.    Judgment  affirmed. 

HOLLINGSWORTH  v.  STATE.  (No.  8,- 
899.)  (Supreme  Court  of  Mississippi^.  Appeal 
from  circuit  court,  Sharkey  county;  W.  K.  Mc- 
Laurin,  Judge.  H.  J.  McLaurin,  for  appellant. 
Wiley  N.  Nash,  Atty.  Gen.,  for  the  State.  No 
opinion.    Judgment  affirmed. 

HORN  V.  STATE.  (No.  8,783.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court,  Lowndes  county;  E.  O.  Sykes,  Judge. 
Horn  was  convicted  of  murder,  and  appeals. 
Sykes  &  O'Neil,  for  appellant  The  judgment 
is  affirmed,  and  Tuesday,  February.  15,  1898, 
fixed  for  the  execution  of  the  appellant 

HOWE  V.   COLE.     (No.  8.923.)     (Supreme 
Court  of  Mississippi.     May  16,  1898.)     Appeal 
from  chancery  court,  Chickasaw  county;    Bax- 
ter McFarland,  Chancellor.    Clifton  &  Eckford,T/> 
for  appellant.     T.  J.  Buchanan,  for  appellee^l^V- 
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No  opinion.    Decree  affirmed. 
631. 


See  16  South. 


HUNTER  T.  STATE.  (No.  ^819.)  (Sn- 
preme  Court  of  Mississippi.  Appeal  from  cir^ 
cuit  court.  Tunica  county:  W.  K.  McLaurin» 
Judge.  J.  T.  Lowe,  for  appellant.  Wiley  N. 
Nash,  Atty.  Gen.,  for  the  State.  No  opinion. 
Judgment  affirmed. 

HUTTON  T.  STATE.  (No.  8.977.)  (Su- 
preme Court  of  Mississippi)  Appeal  from 
circuit  court,  Adams  county;  W.  P.  Cassedy, 
Judge.  Ernest  E.  Brown,  for  appellant.  Wiley 
N.  Nash.  Atty.  Gren.,  for  the  State.  No  opinion. 
Judgment  affirmed. 

ILLINOIS  CENT.  R.  (X).  t.  SHACKLB- 
FORD.  (No.  8,867.)  (Supreme  Court  of  Mis- 
sissippi.) Appeal  from  circuit  court,  Madison 
county;  Robert  Powell,  Judge.  Mayes  &  Har- 
ris and  J.  B.  Chrisman,  for  appellant.  W.  H. 
Powell,  for  appellee.  No  opinion.  Judgment 
affirmed. 


JEFFRIES  V.  FULMER.  (No.  9,063.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  De  Soto  county;  Z.  M.  Stephens, 
Judge.  R.  L.  Dabney,  for  appellant.  Cooper 
&  Waddell,  for  appellee.  No  opinion.  Judg- 
ment affirmed. 


JOHNSON  et  al.  ▼.  CINCINNATI  BUTCH- 
ER SUPPLY  CO.  (N6.  9.080.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court.  Hinds  county;  Robert  Powell,  Judge. 
Lowry  &  Jayne,  for  appellants.  W.  R.  Har- 
per, for  appellee.  No  opinion.  Judgment  af- 
firmed. 


JOHNSON  ▼.  STATE.  (No.  8,994.)  (Su- 
preme Court  of  Mississippi.  May  16,  1^8.) 
Appeal  from  circuit  court.  Hinds  county;  Rob- 
ert Powell,  Judge.  Williamson  &  Potter,  for 
appellant  Wiley  N.  Nash,  Atty.  Cten.,  for  the 
State.    No  opinion.    Judgment  affirmed. 


JOHNSON,  CARUTHERS  &  RAND  CO.  ▼. 
COLQUHOON.  (No.  8,831.)  (Supreme  Court 
of  Mississippi.)  Appeal  from  circuit  court. 
Holmes  county;  W.  F.  Stevens,  Judge.  Noel 
&  Pel  ----- 

appel 


^epper,  for  appellant.    Hooker  &  Wilson,  for 
ellee.    No  opinion.    Judgment  affirmed. 


KANSAS  CITY,  M.  &  B.  R.  CO.  v.  TURN- 
ER. (No.  8,898.)  (Supreme  Court  of  Missis- 
sippi.) Appeal  from  circuit  court.  Monroe  coun- 
g';  Newman  Cayce,  Special  Judge.  J.  W. 
uchanan,  for  appellant  Houston  &  Reynolds, 
for  appellee.    No  opinion.    Judgment  affirmed. 


KING  ▼.  STATE.  (No.  8,987.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court,  Lauderdale  county;  G.  B.  Huddleston, 
Judge.  Miller  &  Baskin,  for  appellant  W.  T. 
Houston  and  Ethridge  &  McBeath,  for  the 
State.    No  opinion.    Judgment  affirmed. 


LANIER  ▼.  STATE.  (No.  8,940.)  (Supreme 
Court' of  Mississippi.  May  80,  18980  Appeal 
from  circuit  court  Warren  county;  W.  K.  Mc- 
Laurin,  Judge.  J.  N.  Bush  and  L.  W.  Magru- 
der,  for  appellant  Wiley  N.  Nash,  Atty.  Gen., 
for  the  State.    No  opinion.    Judgment  affirmed. 


LAUDERDALE  v.  MITCHELL.    (Supreme 
Court  of  Mississippi.     June  6^  1898.)    Appeal 


from  circuit  court,  Tate  county;    Z.   M.  Ste- 

8 hens.  Judge.  Ejectment  by  Mrs.  M.  H.  Lan- 
erdale  against  H.  J.  Mitchell.  Verdict  and 
judgment  for  defendant,  and  plaintiff  appeals. 
Reversed.  This  action  was  brought  for  a 
strip  of  land  about  80  feet  in  width,  on  the 
east  side  of  the  lot  in  the  town  of  Senatobia 
occupied  by  defendant  The  defendant  inter- 
posed the  general  issue.  The  court  below  gave 
a  peremptory  instruction  for  the  defendant,  and 
there  was  a  verdict  and  judgment  in  his  favor. 
Mrs.  M.  J.  Cocke  was  the  owner  of  a  body  of 
land  to  the  south  of  the  town  of  Senatolua, 
and  about  the  year  1870  had  W.  S.  Moon,  a 
civil  engineer,  to  survey  it  into  town  lots, 
streets,  and  alleys,  and  to  make  a  plat  thereof. 
This  property  in  the  course  of  time  she  sold  off 
to  different  purchasers,  describing  the  lots  sold 
by  reference  to  "Moon's  survey  of  the  town 
of  Senatobia."  This  plat  made  by  Moon  was 
never  recorded,  though  preserved  by  Mrs.  Cocke 
and  her  son.  In  the  year  1876  one  Mabry  be- 
came the  owner  of  lots  2  and  3  of  this  survey, 
and,  in  the  latter  part  of  the  year  1886,  agreed 
upon  a  sale  of  the  said  lots  2  and  3  to  the  de- 
fendant and  his  brother,  J.  M.  Mitchell.  In 
January  following  he  conveyed  these  lots  to 
the  parties  named,  by  one  deed.  In  this  deed 
he  conveyed  to  J.  M.  Mitchell  240  feet  off  the 
east  side  of  the  two  lots,  and  the  remainder  of 
the  land  in  the  two  lots  to  the  defendant,  H.  J. 
Mitchell.  The  plat  shows  that  these  lots  2  and 
3  lie  north  and  south  of  each  other,  divided  by 
a  line  running  east  and  west  The  line  in  con- 
troversy runs  north  and  south.  At  the  time  the 
defendant  and  his  brother  bought  these  lots 
there  was  a  fence  dividing  them,  which  Mabry 

Jointed  out  as  the  dividing  line  between  them. 
.  M.  Mitchell,  in  1888,  sold  his  part  of  the 
lots  to  W.  J.  East,  using  the  same  descriptiou 
as  that  contained  in  the  Mabry  deed,  and  the 
same  description  was  continued  through  suc- 
cessive conveyances,  down  to  plaintiff,  Mrs. 
Lauderdale,  who  bought  and  took  possession  in 
November,  1895.  Mrs.  Lauderdale  employed 
a  surveyor  to  make  the  measurements  called  for 
by  her  deed,  thinking  the  fence  was  not  the 
true  line,  ^niis  surveyor  took  the  Mabry  deed 
and  the  Moon's  survey,  referred  to  in  the  deed, 
and  from  them,  by  actual  measurement  made 
the  line  between  plaintiff  and  defendant  30  feet 
further  west  on  the  lots  than  the  division  fenco 
between  them  on  the  north  line,  and  22  feet 
further  west  on  the  south  line.    For  this  strip 

f>laintiff  then  sued,  but  later  amended  her  dec- 
aration  so  as  not  to  include  any  land  covered 
by  defendant's  house,  2  or  2%  feet.  Defendant 
filed  a  claim  for  improvements.  The  plaintiff 
sought  to  recover  according  to  the  line  estab- 
lished by  the  last  survey  made  under  the  Mabry 
deed,  and  the  Moon  map,  referred  to  in  it  De- 
fendant contested  this  right  relying  on  the 
fence  as  the  line.  The  court  gave  a  peremptory 
instruction  for  the  defendant,  and  the  plaintiff 
excepted,  and  appealed.  N.  A.  Taylor,  for  ap- 
pellant.   Eugene  Johnson,  for  appellee. 

WHITFIELD,  J.  This  case  has  received  the 
most  careful  and  protracted  examination.  We 
cite  no  authorities,  since  the  briefs  of  counsel 
are  exhaustive.  Without  elaboration,  we  deem 
it  only  necessary  to  say  that  none  of  the  con- 
tentions of  appellee  is  maintainable.  The  ap- 
pellant is  not  estopped.  Reversed  and  remand- 
ed. 


LEE  T.  STATE.  (No.  9,000j  (Supreme 
Court  of  Mississippi.  May  16,  1898.)  Appeal 
from  circuit  court  Lowndes  county;  K.  O. 
Sykes,  Judge.  Robert  C.  Betts  and  W.  W. 
Humphries,  for  appellant  Wiley  N.  Nash. 
Atty.  Gen.,  for  the  State.  No  opinion.  Judg- 
ment affirmed. 


LEE  GIN  &  MACHINE  CO.  v.  DUNCAN. 
(No.  9,008.)     (Supreme  Court  of  Mississippi) 
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Appeal  from  drcnit  court,  Washington  coanty: 
P.  A.  Montgomery,  Judge.  J.  R.  Verger  and 
F.  E.  Larkin,  for  the  motion.  This  is  a  motion 
to  affirm.  There  is  nothing  here  except  the  ac- 
tion of  the  court  on  the  motion  made  to  permit 
the  substitution  of  one  plaintiff  for  another. 
There  was  no  exception  talsen  to  this  ruling  of 
the  court,  so  far  as  disclosed  by  the  transcript. 
The  bill  of  exceptions  in  such  case  must  be  tak- 
en during  term  time.  There  is  nothing  to  show 
that  any  exception  was  taken  at  the  time.  Mo- 
tion sustained. 


LEVY  et  al.  ▼.  MARX  et  al.  (No.  0,004.) 
(Supreme  Ck>urt  ^f  Mississippi.  May  23,  1888.) 
Appeal  from  chancery  court,  Noxubee  county; 
A.  M.  Byrd,  Chancellor.  J.  B.  Riyes,  for  appel- 
lants. J.  A.  Orr,  for  appellees.  No.  opinion. 
Decree  affirmed.    See  18  South.  575. 


LEWIS  ▼.  STATE.  (No.  8,8(52.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court,  Attala  county;  W.  F.  Stevens,  Judge. 
Campbell  &  Clark,  for  appellant.  Wiley  r^. 
Nash,  Atty.  (^n.,  for  the  State.  No  opinion. 
Judgment  affirmed. 


LOGAN  ▼.  STATE.  (No.  8.925.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court,  Chickasaw  county;  B.  O.  Sykes,  Judge. 
Stovall  &  Williams,  for  appellant.  No  opinion. 
Judgment  afSrmed. 


McCRARY  ▼.  STATE.  (No.  9,076.)  (Su- 
preme Ck)urt  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Carroll  county;  W.  F.  Stevens, 
Judge.  McClurg  &  Flowers,  for  appellant. 
Wiley  N.  Nash,  Atty.  Gen.,  for  the  State.  No 
opinion.    Judgment  affirmed. 


McDonald   v.  Hudson.  (No.   a827.) 

(Supreme  Court  of  Mississippi.)  Appeal  from 
chancery  court.  Holmes  county;  A.  M.  Byrd, 
Chancellor,  Noel  &  Pepper,  for  appellant  J. 
Wiener  and  Hooker  &  Wilson,  for  appellee. 
It  would  take  an  hour  to  state  this  case,  and 
we  do  not  know  that  the  bar  would  receive  any 
profit.  It  is  sufficient  to  say  that  we  have  given 
It  most  thorough,  painstaking,  and  careful  in- 
vestigation, and  we  concur  with  the  court  be- 
low on  the  appeal  and  cross  appeal,  affirming 
in  both.    There  is  nothing  in  the  case. 


MADISON  COUNTY  v.  JONES.  (No.  8,- 
788.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  chancery  court  Madison  county;  H.  C. 
Conn,  Chancellor.  J.  B.  Chrisman,  for  appel- 
lant   Brame  &  Alexander  and  O>oper  &  wad- 


dell,  for  appellee, 
firmed. 


No  opinion.    Judgment  af- 


MERIDIAN  GASLIGHT  CO.  T.  STBTNER 
et  aL  (No.  8,841.)  (Supreme  Ck>urt  of  Mississip- 
pi.) Appeal  from  circuit  court,  Lauderdale 
county;  G.  B.  Huddleston,  Judge.  G.  Q.  Hall, 
for  appellant  Miller  &  Baskin,  for  appellees. 
No  opinion.    Judgment  affirmed. 

MILLSAPS  T.  WETHERBBE  et  al.  (No. 
9,019.)  (Supreme  Court  of  Mississippi.  May 
2S,  1898.)  Appeal  from  chancery  court,  Wash- 
ington county;  A.  H.  Longino,  Chancellor. 
Jayne  &  Watson  for  appellant  Yerger  &  Per- 
cy and  Thomas  &  Boddie,  for  appellees.  No 
opinion.    Decree  affirmed. 

MINOR  V.  STATE.  (No.  8,856.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  circuit 
court    Noxubee   county;    G.    B.    Huddleston, 


Judge.  W.  B.  Stewart,  for  appellant  Wiley 
N.  Nash,  Attv.  Gen.,  for  the  State.  No  opinion. 
Judgment  affirmed. 

MOORE  et  al.  v.  MARTIN.  (No.  8,846.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court,  Rankin  county;  A.  G.  Mayers, 
Judge.  Wm.  Buchanan,  for  appellants.  Enochs 
&  McLaurin,  for  appellee.  No  opinion.  Judg- 
ment afllrmed.    See  18  South.  119. 

MOREHEAD  v.  STATE.  (No.  8,782.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Lowndes  county;  £.  O.  Sykes. 
Judge.  W.  W.  Humphries,  for  appellant  Wi- 
ley N.  Nash,  Atty.  Gen.,  for  the  State.  The  de- 
fendant was  convicted  of  murder  and  appeals. 
The  judgment  of  the  court  below  is  affirmed. 


MOSES  V.  STATE.  (No.  8,946.)  (Supreme 
Conn  of  Mississippi.  May  16,  1898.)  Appeal 
from  circuit  court,  Lincoln  county;  Robert 
Powell  Judge.  A.  C.  McNair,  for  appellant. 
Wiley  N.  Nash,  Atty.  Gen.,  for  the  State.  No 
opinion.    Judgment  affirmed. 


NORFLBET  et  al.  v.  RUFFIN  et  al  (No. 
8,9680  (Supreme  Court  of  Mississippi.  June 
0,  1898.)  Appeal  from  chancery  court  Tunica 
county;  A.  H.  Longino,  Chancellor.  W.  J. 
East  and  Phil.  A.  Rush,  for  appellants.  J.  W. 
Cutrer,  for  appellees.  No  opmion.  Judgment 
affirmed. 

•  NUTT  V.  KEESECKER.  (Supreme  Court 
of  Mississippi.  June  27,  1898.)  Appeal  from 
chancery  court,  Washington  county;  A.  H. 
Longino,  Chancellor.  Bill  by  Charles  Keeseck- 
er,  guardian  of  Anna  Clara  Kenoye,  minor, 
against  Isabella  Nutt  There  was  a  decree  for 
complainant,  and  defendant  appeals.  Reversed. 
On  the  14th  day  of  March.  1887,  H.  P.  and 
Sarah  B.  Lee  borrowed  $3,000  from  the  New 
England  Mortgage  &  Security  Company,  and 
on  the  same  date  executed  their  notes  for  same, 
and  secured  same  by  deed  of  trust  on  177  acres 
of  land  known  as  the  "Ditchly  Place,"  and  an- 
other small  lot  containing  11  acres,  all  in  Wash- 
ington county.  On  the  14th  day  of  June,  1888. 
they  conveyed,  by  general  warranty  deed,  all 
this  land  to  S.  W.  Ferguson.  On  the  24th  of 
January,  1891,  Ferguson  borrowed  $17,000 
from  appellant  and  gave  a  deed  of  trust  on  this 
land,  except  the  11-acre  lot,  and  other  lands, 
to  secure  same.  S.  W.  Ferguson  sold  all  this 
land  to  his  wife.  Kate  L.  Ferguson,  on  the  8th 
day  of  May,  1^,  she  assuming  as  part  of  the 
consideration  the. payment  of  the  debt  to  the 
New  England  Mortgage  &  Security  Company. 
On  May  28,  1893,  appellee,  who  lived  in  Iowa, 
acting  through  E.  n.  Thomas  as  his  agent 
loaned  Kate  L.  Ferguson  $4,000,  taking  a  deed 
of  trust  on  the  Lee  lands,  and  with  this  money 
Mrs.  Ferguson  paid  off  the  mortgage  company's 
debt  The  First  National  Bank  of  Greenville 
held  the  Lee  note  and  deed  of  trust  to  the  mort- 
gage company,  and  when  it  was  paid  it  was 
marked  "Paid"  by  the  bank,  and  turned  over 
to  Mr.  Thomas.  The  bank  also  held  a  power  of 
attorney  from  said  company  to  the  chancery 
derk  of  Washington  county  to  cancel  the  deed 
of  trust  The  deed  to  Kate  L.  Ferguson,  the 
deed  of  trust  to  appellee,  and  the  power  of  at- 
torney to  cancel  the  mortgage  company's  deed 
of  trust  were  all  filed  for  record  the  same  day, 
May  23,  1893,  and  on  the  6th  of  June,  1893, 
the  deed  of  trust  given  by  the  Lees  was  marked 
"Canceled"  by  the  chancery  clerk.  In  August, 
1894,  appellee,  acting  through  Thomas,  took 
two  additional  deeds  of  trust  from  Mrs.  Fergu- 
son and  her  son  on  other  tracts  of  land,  and 
extended  the  loan  one  year.  On  the  7th  of  |  /> 
B^ebruary,  1895,  the  lands  were  sold  under  ap-  I^ 
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pellant's  deed  of  trnst,  and  purchased  by  her 
at  the  sale,  and  she  went  into  possession  of  it. 
CJompIainant,  who  had  been  duly  appointed 
^ardian  of  one  Anna  O.  Kenoye,  filed  the  bill 
in  this  case  in  the  chancery  conrt  of  Washing- 
ton county,  seeking  to  be  subrogated  to  the 
rights  of  the  New  England  Mortgage  &  Securi- 
ty Company,  alleging  that  his  loan  paid  off  the 
deed  of  trust  of  the  New  England  Mortgage  & 
Security  Company,  and  was  made  for  that  pur- 
pose: that,  at  the  time  the  loan  was  made,  S. 
W.  Ferguson,  who  represented  his  wife,  as- 
sured E.  N.  Thomas  that  the  deed  of  trust  of 
the  New  England  Mortgage  Company  was  the 
only^  incumbrance  upon  the  land,  and  Thomas, 
relying  upon  that  assurance,  consummated  the 
loan,  takmg  for  appellee  the  deed  of  trust  to 
secure  it,  without  examining  the  title,  but  with 
the  positive  understanding  and  agreement  be- 
tween him  and  S.  W.  Ferguson  that  appellee 
should  hold  the  New  England  Mortgage  &  Se- 
curity Company's  deed  of  trust  as  additional 
security,  and  should  be  subrogated  to  its  rights 
under  that  trust  deed;  that  the  cancellation  of 
the  deed  of  trust  of  said  company  was  not  in- 
tended by  Thomas  and  was  not  known  to  him 
until  in  1894,  and  he  notified  appellant's  agent 
of  the  agreement  with  S.  W.  Ferguson  before 
she  purchased  under  her  trust  deed.  Appel- 
lant's answer  denied  appellee's  ignorance  of 
the  cancellation  of  the  deed  of  trust  and  the 
notice  to  her  agent  before  the  sale  under  her 
deed  of  trust,  and  denied  the  agreement  of  ap- 
pellee to  be  subrogated  to  the  rights  of  the  mort- 
gage company  at  the  time  the  loan  was  made. 
A  great  deal  of  testimony  was  taken  upon  the 
issue  thus  made  by  the  pleadings.  Upon  final 
hearing  the  chancellor  rendered  a  decree  sub- 
rogating appellee  to  the  full  amount  of  the  in- 
debtedness^ of  the  New  England  Mortgage  & 
Security  Company.    From  that  decree  Nutt  ap- 

f>ealed.  Yerger  &  Percy  and  Campbell  &  Star- 
ing, for  appellant.    J.  H.  Wynn,  for  appellee. 

PER  CURIAM.  On  the  whole  case  made  by 
the  record,  the  appellant  was  clearly  entitled  to 
a  decree.    Decree  reversed,'  and  bill  dismissed. 


OI.IVARI  T.  LOPEZ.  (No.  8,990.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  chan- 
cery court,  Harrison  county;  N.  C.  Hill,  (^an- 
cellor.  Mayes  &  Harris,  for  appellant  Frank 
Johnston  and  White  &  Neville,  for  appellee. 
No  opinion.     Decree  affirmed, 

PAYNE  et  al.  ▼.  PEETS  et  al.  (No.  8,984.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
chancery  court,  Wilkinson  county;  Claude  Pin- 
tard.  Chancellor.  Bramlette  &  Tucker,  for  ap- 
pellants. J.  H.  Jones,  for  appellees.  No  opin- 
ion.    Decree  affirmed. 


PECK  ▼.  CLOPTON.  (No.  8,920.)  (Su- 
preme  Court  of  Mississippi.  June  20,  1898.) 
Appeal  from  circuit  court  Monroe  county;  E. 
O.  Sykes,  Judge.  Gilleylen  &  Leftwich,  for  ap- 
pellant Bristow  &  Sykes,  for  appellee.  No 
opinion.    Judgment  affirmed. 


PENTECOST  ▼.  REYNOLDS  et  al.  (No.  8,- 
863.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  circuit  court,  Lowndes  county;  E.  O. 
Sykes,  Judge.  Z.  P.  Landrum,  for  appellant 
Sykes  O'Neill,  for  appellees.  No  opinion. 
Judgment  affirmed. 

PLANT  ▼.  SHARPLEY.  (No.  8,572.)  (Su- 
preme  Court  of  Mississippi.)  Appeal  from  chan- 
cery court  Monroe  county;  Baxter  McFarland, 
Chancellor.  E.  H.  Bristow  and  George  C. 
Paine,  for  appellant.  Gilleylen  &  Leftwich.  for 
appellee.  No  opinion.  The  motion  for  certiora- 
ri and  the  motion  to  dismiss  the  bill  as  prema- 
ture are  both  overruled,  and  the  decree  of  the  I 


chancellor  overruling  the  general  demurrer  to 
the  original  bill  is  affirmed. 

POTTERFIELD  et  al.  v.  YAZOO  &  M.  V. 
R.  CO.  (No-  8,916.)  (Supreme  Court  of  Mis- 
sissippi.) Appeal  from  chancery  court  War- 
ren county;  Claude  Pintard,  Chancellor.  Wade 
R.  Young,  for  appellants.  Mayes  &  Harris,  for 
appellee.    No  opinion.    Decree  afiirmedL 


POWELL  ▼.  CAMPBELL.  (No.  9,016.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court  Yazoo  county;  Robert  Powell, 
Judge.  Bamet  &  Thompson,  for  appellant, 
James  S.  Perrin,  for  appellee.  No  opinion. 
Judgment  affirmed. 


POWELL  T.  SMITH.  (No.  8,84&)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court  Yazoo  county;  Robert  Powell,  Judge. 
Campbell  &  George,  for  appellant.  Jas.  S.  Per- 
rin, for  appellee.  No  opinion.  There  is  no  re- 
versible error  in  this  case,  and  the  judgment  is 
affirmed. 


PRESLEY  ▼.  STATE.  (No.  8,982.)  (So- 
preme  Court  of  Mississippi.  May  16,  18980 
Appeal  from  circuit  court  Tippah  county?  Z.  Ml 
Stephens.  Judee.  C.  M.  Thurmond,  for  appel- 
lant Wiley  N.  Nash,  Atty.  Gen.,  for  the  State. 
No  opinion.    Judgment  affirmed. 


PURNELL  V.  STATE.  (No.  8,858.)  (Su- 
preme Court  of  Mispissippi.)  Appeal  from  cir- 
cuit court  Union  county;  Z.  M.  Stephens, 
Judge.  Jones  &  Spight,  for  appellant.  Wiley 
N.  Nash,  Atty.  Gen.,  for  the  State.  This  man 
is  charged  with  retailing  without  license.  The 
witness  for  the  state  said  he  was  drunk  when 
he  bought  the  bitters.  The  defendant  asked 
the  court  to  charge  the  jury,  if  the  Jury  believed 
from  the  testimony  that  the  prosecuting  wit- 
ness was  drunk  when  he  obtained  the  bitters, 
they  should  take  this  into  consideration  in  de- 
termining what  weight  to  give  to  this  testi- 
mony. The  judge,  as  a  matter  of  taste  or  pref- 
erence, struck  out  "should,**  and  put  in  "may." 
There  is  nothing  in  that  and  the  judgment  is 
affirmed. 


RAILWAY  OFFICIALS  ft  EMPLOYES 
ACC.  ASS'N  V.  STEPHPINS.  (No.  8,842.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court  Lauderdale  county;  A.  J.  Rus- 
sell, Special  Judge.  Miller  &  Baskin.  for  ap 
pellant    J.  A.  P.  Campbell,  for  appellee.    No 
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judgment  affirmed.     See  21  South. 


REINACH  et  al.  v.  NEW  ENGLAND 
MORTGAGE  SECTJRITY  CO.  (No.  9,020.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
chancery  court  Bolivar  county;  A.  H.  Longino, 
Chancellor.  Moore  ft  Clark,  for  appellants. 
Watson  ft  Fitzhugh,  for  appellee.  No  opinion. 
Decree  affirmed. 


ROTHSCHILD  v.  MOUNT.  (No.  8,945.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
chancery  court  Wilkinson  county;  Claude  Pin- 
tard, Chancellor.  W.  P.  S.  Ventress  and  A  G. 
Shannon,  for  appellant.  Bramlette  ft  Tucker, 
for  appellee.    No  opinion.    Affirmed. 


RUTLAND  V.  STATE.  (No.  9,050.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Lincoln  county;  Robert  Powell, 
Judge.    A.  C.  McNair,  for  appellant.    Wiley  N. 
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Nash,  Attj.  GeiL.  for  the  State^ 
Judgment  affirmed. 


No  opinion. 


SCHARFF,     BERNHEIMER    &    GO.     ▼• 

PAULBTTE  et  al.  (No.  8,707.)  (Supreme 
Court  of  Mississippi.)  Appeal  from  chancery 
court,  Kemper  county;  T.  B.  Graham,  CSiancel- 
lor.  T.  W.  Brame,  for  appellant.  J.  A.  P. 
Campbell  and  John  R.  Dinsmore,  for  appellees. 
No  opinion.    Decree  affirmed. 


SCOTT  T.  STATE.  (No.  8,»8a)  (Supreme 
0>urt  of  Mississippi.)  Appeal  from  circuit 
court,  Lauderdale  county;  Qt.  B.  Huddleston, 
Judge.  Miller  &  Baskin,  for  appellant.  W.  T. 
Houston  and  Wiley  N.  Nash,  Atty.  Gen.,  for 
the  State.    No  opinion.    Judgment  affirmed. 


SHOTWELL  ▼.  GORDON  et  al.  (No.  8,- 
829.)  (Supreme  Court  of  Mississippi.)  Appeal 
from  chancery  court.  Holmes  county;  A.  M. 
Byrd,  Chancellor.  Noel  &  Pepper  and  J.  W. 
Cutrer,  for  appellant.  8.  S.  Hudson  and  Miller. 
Smith  &  Hirsli,  for  appellees.  This  was  a  bill 
in  chancery,  and  the  decree  rendered  by  the 
chancellor  called  for  the  construction  of  a  single 
clause  in  a  will,  and  that  clause  is  this:  that  tEe 
trustees  stated  in  a  will  take  charge  of  the 
property  of  a  younger  son  whose  habits  unfitted 
him  for  taking  it  himself.  The  trustees  had  the 
right  to  manage  the  estate  of  the  yoYinger  son 
as  if  it  were  their  own,  to  sell,  to  buy,  and  to  in- 
Test  any  money  coming  into  their  hands.  The 
contention  is  that  they  had  authority  under 
^at  sweeping  proyision  to  sell  some  property 
of  the  younger  son,  and  did  sell  some  property, 
and  he  now  prays  a  cancellation  of  the  titles  of 
the  present  nolders,  the  appellees,  because  he 
thinks  the  conveyance  that  was  made  was 
without  authority  under  that  will.  If  those 
trustees  had  no  power  to  sell  under  that  will, 
then  I  do  not  know  what  the  word  "sell** 
means.  The  decree  of  the  chancellor  is  affirm- 
ed. 


SHOWS  ▼.  STATE.  (No.  a774.)  (Supreme 
court  of  Mississippi^  Appeal  from  circuit  court. 
Perry  county;  A.  €r.  Mayers,  Judge.  Mc Willie 
&  Thompson,  for  appellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  Lem  Shows  and  an* 
other  person  were  indicted  for  the  murder  of 
Harriet  Murray.  The  eyidence  shows  that 
Harriet  came  to  her  death  by  poison  mingled 
with  the  meal  of  which  she  made  bread,  and  of 
which  both  she  and  her  husband  partook,  and 
from  which  Harriet  died.  Much  of  the  argu- 
ment of  counsel  in  this  case  is  addressed,  not 
in  terms,  but  in  effect,  to  the  unsatisfactory  na- 
ture of  the  record  here.  The  record  is  not  a 
8teno^apher*s  report  of  the  proceedings  of  the 
trial  m  the  court  below.  The  evidence  is  con- 
tsined  in  an  old-fashioned  bill  of  exceptions, 
which  only  gave  the  material  points  of  the  tes- 
timony; and  though  the  record  of  this  bill  of 
exceptions  is  brief,  and  though  it  might  have 
been  more  satisfactory  if  fuller,  yet  we  take 
what  is  found  in  this  record  just  as  it  is  writ- 
ten. It  was  argued  with  great  earnestness  and 
ability  that  the  corpus  delicti  was  not  suffi- 
ciently established;  that  there  is  not  sufficient 
evidence  showing  that  this  woman  came  to  her 
death  by  poison.  We  can  assuredly  say  we  dis- 
agree with  counsel  about  that.  Quite  well  waa 
It  shown  that  the  poison  was  mingled  with  this 
meal  made  into  bread  on  the  morning  of  the 
day  on  which  this  woman  died,  and  she  and  her 
husband  both  j^artook  of  it.  They  were  both 
made  seriously  ill.  The  contents  of  the  stomach 
of  both  herself  and  husband,  ejected  by  violent 
retching  eoon  after  the  bread  was  eaten,  was 
devoured   by   chickens   and   hogs,    and   these 

auickly  died.    But  it  is  affirmatively  shown  by 
tie  testimony  of  two  physicians  that  an  exam- 


ination of  the  stomach  of  the  woman  after  her 
death  showed  poison  by  arsenic.  Now,  I  said 
this  was  an  imperfect  sort  of  a  bill  of  excep- 
tions. It  is  not  shown  that  these  men  gradu- 
ated in  Paris,  New  York,  New  Orleans,  or  any- 
where else.  They  were  introduced  as  physicians 
or  doctors.  The  counsel  say  there  is  no  evi- 
dence that  they  were  "doctors*'  in  the  sense  we 
understand  the  word,  and  that  they  might  have 
been  veterinarians  or  they  might  have  been 
chiropodists.  But  they  are  said l>y  both  of  the 
counsel  in  this  bill  of  exceptions  to  be  doctors, 
and  doctors  who  were  competent  to  examine 
this  woman's  stomach  and  find  the  cause  of 
her  death.  It  is  shown,  too,  by  the  evidence  of 
the  other  man,  who  was  under  sentence  of 
death,  and  who  has,  we  suppose,  already  been 
executed  (one  Richard  Carver),  that  he,  in  the 
presence  of  this  defendant,  in  pursuance  of  a 

Surpose  concocted  between  them,  mingled 
Lough  on  Rats  in  this  woman's  meal  on  Sunday 
morning;  that  it  was  their  purpose  to  kill  them. 
Rough  on  Rats  is  said  b^  these  doctors  to  be 
composed  largely  of  arsenic,  the  poison  found  in 
her  stomach.  Serious  objection  was  taken  by 
counsel  in  his  brief  here  to  the  fourth  instruc- 
tion for  the  state.  It  tells  the  jury  that  if  this 
defendant,  Lem  Shows,  aided,  assisted,  or  abet- 
ted in  the  administering  of  this  poison,  or  in 
any  other  way  charged  in  this  indictment,  it 
will  find  him  guilty.  It  then  authorizes  the 
jury  to  find  the  defendant  guilty,  even  though 
Richard  Carver  may  have  put  the  poison  In' 
the  meal.  The  counsel  also  argues  that  the 
charge  was  erroneous,  because  some  of  the 
jurors  might  have  believed  that  this  particular 
Instruction  authorized  a  conviction,  if  the  de- 
fendant contributed  to  the  death  of  this  woman 
by  opening  the  door  of  the  house  in  which  this 
meal  was,  and  some  of  them  might  not  have 
been  agreed  on  that;  tiiat  all  of  the  jury  might 
not  have  been  perfectly  agreed  upon  every  fact 
necessary  to  snow  the  guilty  participation  of 
this  man.  We  do  not  so  understand  the  law 
All  the  jury  were  agreed  that  this  woman  came 
to  her  death  by  the  administration  of  poison  by 
this  man.  They  found  him  guilty,  and  that  was 
correct  It  is  not  necessary  that  they  should 
all  be  agreed  perfectly  abont  every  circum- 
stance. They  must  all  be  agreed  as  to  the 
guilt  and  the  fact  necessary  to  constitute  that 
guilt  This  case  has  had  most  patient  and  re- 
peated consideration,  in  view  of  the  earnest- 
ness of  the  counsel  who  pressed  it  here,  and  in 
view  of  the  rather  scanty  record  contained  in 
the  bill  of  exceptions.  The  case  is  affirmed. 
and  the  man  will  be  executed  February  15th. 


SHRADER  T.  STATE.  (No.  8,671.)  (Su- 
preme Court  of  Mississippi.)  The  original  bill 
of  exceptions  taken  by  the  stenographer  is  lost 
and  counsel  for  appellant  substituted  a  bill  of 
exceptions  under  the  statute.  Counsel  for  the 
state  make  affidavit  that  said  bill  of  exceptions 
is  imperfect  and  move  that  the  same  be  amend- 
ed in  accordance  with  the  affidavits  of  certain 
witnesses  filed.  There  are  no  counter  affidavits. 
The  motion  was  sustained  by  allowing  the  fol- 
lowing amendments:  The  evidence  of  Dr.  Mil- 
ler on  the  hearing  of  a  motion  for  a  new  trial, 
as  shown  by  his  affidavit;  that  part  of  the  af- 
fidavit of  Dr.  Harper  showing  the  omitted  por- 
tion of  his  testimony,  on  the  hearing  of  the  mo- 
tion for  a  new  trial;  that  part  of  the  affidavit 
of  John  R.  Raggett  showing  the  omitted  portion 
of  his  testimony  on  the  hearing  of  the  motion 
for  a  new  trial;  and  that  part  of  the  affidavit 
of  R.  L.  McLaurin  showing  that  the  juror  Mar- 
tin was  offered  on  the  hearing  of  the  motion  for 
a  new  trial  to  show  that  his  verdict  was  not 
influenced  by  reason  of  his  sickness  and  the  ac- 
tion of  the  court  thereon.  But  the  motion  is 
overruled  as  to  the  admission  of  the  affidavits 
of  Mr.  Henry,  the  district  attorney,  who  was 
not  present,  and  of  Judge  McLaurin,  and  of  Mr. 
Dickson,  the  stenographer,  which  aJidavits  re4p 
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fer  to  what  other  people  told  them  and  to  what 
they  heard  after  the  trial 

SHRADEB  ▼.  STATE.  (No.  8.571.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Sharkey  county;  J.  D.  Gilland, 
Judge.  H.  J.  McLaurin,  for  appellant.  Wiley 
N.  Nash.  Atty.  Gen.,  for  the  State.  No  opin- 
ion.   Judgment  affirmed. 

SAXTON  ▼.  STATE.  (No.  9.036.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Rankin  county;  A.  Q.  Mayers, 
Judge.  Wm.  Buchanan,  for  appellant.  Wiley 
N.  Nash.  Atty.  Gen.,  for  the  State.  No  ophiion. 
Judgment  affirmed. 

SPROLES  T.  STATE.  (No.  9,064.)  (Su- 
preme Court  of  Mississippi.  May  16,  1898.) 
Appeal  from  circuit  court, Xeflore  county;  F.  A. 
Montgomery,  Judge.    Rush  &  Gardner,  for  ap- 

gellant     WUey  N.  Nash,  Atty.  Gen,,  for  the 
tate.    No  opinion.    Judgment  affirmed. 

STATE  T.  STRICKLAND.  (No.  9,038.) 
(Supreme  Court  of  MississippiO  Appeal  from 
circuit  court,  Leflore  county;  F.  A.  Montgom- 
ery, Judge.  Wiley  N.  Nash,  Atty.  Gen.,  for 
the  State.  Rush  &  Gardner,  for  appellee.  No 
opinion.    Judgment  affirmed. 

STATE  T.  TROTTER.  (No.  8.785.)  (Su- 
preme Court  of  Mississippi j  Appeal  from  cir- 
cuit court,  Clarke  county:  S.  H.  Terral,  Judge. 
J.  A.  Anderson,  for  appellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  No  opinion.  Judg- 
ment affirmed. 


STATE  ▼.  WATTS  et  al.  (No.  a793.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Pontotoc  county;  E.  O.  Sykes, 
Judge.  Wiley  N.  Nash,  Atty.  Gen.,  for  the 
State.    No  opinion.    Judgment  affirmed. 


STEPHENS  ▼.  PHIFER.  (No.  8,976.)  (Su- 
preme  Court  of  Mississippi.  May  16,  1898.) 
Appeal  from  chancery  court,  Pontotoc  county; 
Baxter  McFarland,  Chancellor.  Blair  &  An- 
derson, for  appellant  J.  D.  Fontaine,  for  ap- 
pellee.   No  opinion.    Decree  affirmed. 

STILL  ▼.  LOVE  et  al.  (No.  8,954.}  (Su- 
preme  Court  of  Mississippi^  Appeal  from 
chancery  court,  Tate  county;  B.  T.  Kimbrough, 
Chancellor.  Phil.  A.  Rush,  for  appellant.  Eu- 
gene Johnson,  for  appellees.  No  opinion.  De- 
cree affirmed. 


STRICKLAND  ▼.  McAFBE.  (No.  8,895.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court.  Alcorn  county;  E.  O.  Sykes, 
Judge.  Candler  &  Candler,  for  appellant.  Inge 
&  Lamb,  for  appellee.  No  opinion.  Judgment 
affirmed. 


SWIFT  T.  RUSSELL.  (No.  8,883.)  (Su- 
preme Court  of  Mississippi.  June  6,  1898.) 
Appeal  from  chancery  court,  Coahoma  county; 
A.  H.  Longino.  Chancellor.  J.  W.  Cutrer,  for 
appellant  Cooper  &  Waddell,  for  appellee. 
No  opinion.  Decree  affirmed,  and  cause  re- 
manded, with  leave  for  answer  in  80  days  after 
mandate  filed  below. 


SULLIVAN  et  al.  v.  CHAPMAN  et  al.  (No. 
8,750.)  (Supreme  Court  of  Mississippi.  June 
6^  1898.)    Appeal  from  chancery  court,  Coaho- 


ma county;  A.  H.  Longino.  Chancellor.  J.  W. 
Cutrer.  for  appellants.  Carroll,  Chalmers  & 
McK&llar,  for  appellees.  No  opinion.  Decree 
affirmed;  and  cause  remanded,  with  leave  to 
answer  m  30  days  after  mandate  filed  below. 


THOMAS  ▼.  THOMAS.  (No.  9,046.)  (Su- 
preme Court  of  Mississippi.  June  20,  1^8.) 
Appeal  from  circuit  court,  Hinds  county;  Rob- 
ert Powell,  Judge.  Wells  &  Croom.  for  appel- 
lant   No  opinion.    Judgment  affirmed. 


TRIM  et  al.  ▼.  ASHLEY.  (No.  9,063.)  (Su- 
preme Court  of  Mississippi  June  20.  1898.) 
Appeal  from  chancery  court  Claiborne  county; 
Claude  PinUrd,  Chancellor.  B.  S.  &  J.  T. 
Drak&  for  appellants.  Dabney  &  McCabe 
and  H.  C.  Mounger,  for  appellee.  No  opinion. 
Decree  affirmed,  but  motion  for  damages  de- 
nied. 


WEIR  ▼.  COX.  (No.  9.052.)  (Supreme 
Court  of  Mississippi.  May  23,  1896.)  Appeal 
from  chancery  court  Carroll  county;  A.  M. 
Byrd,  Chancellor.  McClurg  &  Flowers,  for  ap- 
pellant. Southworth,  Richardson  &  Turner, 
for  appellee.    No  opinion.    Decree  affirmed. 


WELC5  ▼.  DOERRE.  (No.  8,703.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court  Hinds  county;  Robert  Powell, 
Judge.  Lowry  &  Jayne,  for  appellant  Brame 
&  Alexander,  for  appellee.  The  action  of  the 
court  on  the  merits  of  the  case  cannot  be  con- 
sidered by  us,  for  the  reason  that  no  bill  of 
exceptions  appears  to  said  action.  There  ia  a 
bill  of  exceptions  to  the  action  of  the  court  on 
the  motion  to  retax  the  costs,  but,  on  careful 
examination  by  us,  we  think  the  court  did  right 
in  refusing  to  retax  the  costs.  So  the  judgment 
of  the  court  below  is  affirmed. 


WHEELER  ▼.  STATE.  (No.  8,928.)  (Su- 
preme Court  of  Mississippi.  March  14,  1^8.) 
Appeal  from  circuit  court  Chickasaw  county; 
E.  O.  Sykes,  Judge.  Buchanan  &  Haley,  for 
appellant.  Wiley  N.  Nash,  Atty.  Gen.,  for  the 
State.  Complaint  Is  made  of  the  action  of  the 
trial  court  in  refusing  to  permit  the  accused  to 
withdraw  his  plea  of  not  guilty,  and  to  plead 
in  abatement  the  incompetency  and  disqualifi- 
cation of  a  member  of  the  grand  jury  which  re- 
turned the  indictment  Section  2375,  Code 
1892,  cuts  off  objections,  by  plea  in  abatement 
or  otherwise,  to  the  competency  and  qualifica- 
tions of  the  grand  jury.  The  statute  was  con- 
strued in  the  Head  Case,  44  Miss.  781,  and  this 
case  has  been  since  followed.  Under  that  stat- 
ute, and  under  these  decisions,  the  plea  in 
abatement  to  the  qualifications  of  the  jury,  or 
any  part  of  the  jury,  is  cut  off,  and  a  challenge 
to  the  array  for  fraud  is  alone  allowable.  This 
was  not  a  challenge  of  that  sort;  it  is  not  a  plea 
of  that  sort  It  is  expressly  directed  to  the 
qualification  of  one  of  the  members  of  that  jury 
after  they  had  been  impaneled  and  sworn.  We 
have  been  referred  to  cases  of  Wilson  ▼.  State. 
70  Miss.  595.  13  South.  225,  Welch  ▼.  State,  68 
Miss.  341,  8  South.  673,  and  Durr  ▼.  State,  63 
Miss.  427.  But  they  were  not  decided  on  any 
plea  of  abatement  calling  in  question  the  com- 
petency or  qualifications  of  the  jury.  The  in- 
dictments in  these  cases  were  held  bad  because 
of  foreign  and  unlawful  agencies  which  had 
been  introduced  into  the  jury  room,  whereby 
the  jury  had  been  illegally  infiuenced  because 
their  action  was  not  the  uncontrolled  action  of 
the  grand  jury.  But.  in  each  one  of  the  cases, 
an  unlawful  and  active  intervention  in  the  jury 
room  by  a  lawyer  was  shown,  by  which  the  ac- 
tion of  the  grand  jury  was  supposed  to  have 
been  controlled*    This  ia  wholly  unlike  the  • 
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at  bar.  It  is  nnnecessary  to  refer  to  the  other 
nssignments  of  error.  We  find  no  reyersible  er- 
ror anywhere  in  the  record.    Affirmed. 


WHITFIELD  T.  STATE.  (No.  8,896.)  (Sn- 
preme  Court  of  MissiBsippl.)  Appeal  from  cir- 
cnit  court.  Monroe  county;  B.  O.  Sykes,  Judge. 
Geo.  0.  Paine,  for  aopellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  No  opimon.  judg- 
ment affirmed. 


WILKERSON  et  al.  t.  MEYER  BROS. 
DRUG  CO.  (No.  8,919.)  (Supreme  Court  of 
Mississippi.)  Gilleylen  ft  Leftwich,  for  the 
motion.  This  is  a  motion  for  5  per  cent,  dam- 
ages. We  have  considered  the  case  carefully, 
and  we  will  let  the  motion  preyail.  The  order 
was  not  entered  before  when  the  judgment  ap- 
pealed from  was  affirmed  by  us,  because  there 
was  nothing  to  direct  the  conrt>  attention  to 
the  fact  that  there  was  any  daim  for  damages. 
We  intend  to  revise  the  rules  of  the  court  dur- 
ing  the  summer,  and  we  shall  require  counsel, 
when  they  want  damages  in  this  court,  to  file 
a  separate  paper  stating  what  they  want,  so  as 
to  call  attention  of  the  court  to  it 


WILKERSON  et  al.  y.  MEYER  BROS. 
DRUG  CO.  (No.  8,919.)  (Supreme  Court  of 
Mississippi.)  Appeal  from  chancery  court,  Mon- 
roe county}  Baxter  McFarland,  Chancellor. 
Sam  HoUoway,  for  appellants.  Gilleylen  & 
Leftwich,  for  appellee.  No  opinion.  Decree 
affirmed. 


WILLIAMS  T.  STATE.  (No.  8,818.)  (Su- 
preme Court  of  Mississippi.)  Appeal  from  cir- 
cuit court.  Tunica  county;  W.  K.  McLaurin, 
Judge.  F.  A.  Montgomery,  Jr.,  for  appellant. 
Wiley  N.  Nash.  Atty.  Gen.,  for  the  State.  This 
is  a  case  in  which  we  are  helpless  to  interfere. 
We  need  not  make  any  reference  to  the  facts. 
The  judgment  of  the  court  is  affirmed. 


WILLIAMS  y.  STATE.  (No.  8.735.)  (Su- 
preme Court  of  MississippU  Appeal  from  cir- 
cuit court,  Attala  county:  W.  F.  Stevens,  Judge. 
Jas.  F.  McCool.  for  appellant.  Wiley  N.  Nash, 
Atty.  Gen.,  for  the  State.  Williams  was  indict- 
ed for  murder.  The  proof  of  the  state  shows 
that  Williams  killed  a  drunken  man  in  his 
butcher  shop  with  a  cleaver  under  circumstan- 
ces of  savage  atrocity.  The  testimony  for  the 
defendant,  m  which  he  undertakes  to  excuse 
this  killing,— one  of  the  attempts  to  justify  the 
act  of  defendant,— was  the  pretext  of  the  mur- 
dered man  puttiu]^  his  hanas  behind  him  when 
he  was  cursing  him,  and  advancing  upon  him, 
as  if  he  were  going  to  strike  the  defendant. 
The  proof  shows  that  the  murdered  man  had 
nothing  in  his  hip  pocket,  and  no  weapon  in  any 
pocket,  except  a  little  pocketknife,  and  it 
closed.  We  had  no  trouble  with  the  testimony. 
We  have  had  none  at  all  since  the  first  reading. 
We  have  had  no  trouble  about  anything  in  the 
trial  except  the  action  of  the  court  in  refusing 
a  new  trial  on  account  of  the  absence  of  cer- 
tain witnesses  who  would,  it  is  said,  have  been 
able  to  show  that  the  sheriff  and  the  juror 
Ward  in  getting  on  the  jury  acted  improperly. 
But  the  motion  was  unsupported  by  the  affida- 
vit of  the  witnesses  or  of  anybody  who  ever 
talked  to  them,  and  the  honest  and  able 
counsel  representing  the  defendant  declined  to 
say  that  he  knew  what  all  of  these  witnesses 
would  say.  He  declared  that  he  could  only 
say  that  he  apprehended  that  he  could  prove  the 


facts  stated  in  that  motion.  There  was  no  er- 
ror in  the  court  overruling  the  motion  for  a 
new  trial,  and  the  judgment  of  the  court  below 
is  affirmed. 


WINFREE  et  al.  v.  GARNETP.  (No.  ^888.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
chancery  court.  Sunflower  county:  A.  H.  Lon- 
gino,  Chancellor.  Baker  &  Moody,  for  appel- 
lants. Jayne  &  Watson,  for  appellee.  No  opin- 
ion.   Decree  affirmed. 


WINNER  et  al.  ▼.  JOHNSON.  (No.  8,938.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court,  Jones  county;  A.  G.  Mayers, 
Judge.  S.  A.  Witherspoon,  for  appellants. 
Cochran  &  Bozeman,  for  appellee.  No  opinion. 
Judgment  affirmed. 


WOMAOK  y.  JOHNSON  et  aL  (No.  8,992.) 
(Supreme  Court  of  Mississippi.)  Appeal  from 
circuit  court,  Lincoln  coun^;  Robert  Powell, 
Judge.  McWillie  &  Thompson,  for  appellant. 
Ca.ssedy  &  Cassedy,  for  appellees.  J.  W.  John- 
son &  Bro.  were  cattle  dealers,  and  they  had 
an  arrangement  with  Mr.  Womack  about  like 
this:  *'We  will  ship  you  cattle.  You  take  them, 
sell  them,  and  pay  the  expenses,  one-half  for 
yon  and  one-half  for  us,  and,  if  there  be  any 
profits  made,  yon  are  to  have  half  of  the  profits, 
after  all  the  expenses  are  paid,  for  your  serv- 
ices." The  evidence  clearly  shows  this,  beyond 
any  sort  of  question:  that,  after  selling  for 
awhile,  Johnson  found  out  he  had  lost  money, 
and  called  Womack  to  account,  and  Womack 
writes  him  a  long  letter,  set  out  here  in  the  rec- 
ord^ showing  beyond  any  sort  of  dispute  he  had 
delivered  up  everything,  setting  out  what  he 
had  sold,  the  expenses  and  profits,  the  whole 
thing  in  detail,  specifying  that  there  were  cer- 
tain cattle  left,  and  that  he  had  turned  them 
over  to  Mr.  Drummond  for  Johnson,  and  was 
going  out  to  Kansas  City  to  buy  a  cheaper  class 
of  stock.  Drummond  was  put  on  the  stand, 
and  says  that  was  all  true.  This  partnership 
was  ended.  The  stock  was  turned  over  to  him, 
and  he  was  instructed  to  bring  them  up  to 
Jackson,  and  the  next  morning  he  was  going 
on  the  cars  to  move  them  to  Jackson,  when  Wo- 
mack turned  up  from  Kansas  City,  and  stop- 
ped him.  An  action  of  replevin  by  one,  if  you 
please,  who  had  been  a  partner,  against  one 
wno  had  been  his  partner,  to  recover  a  certain 
part  of  tne  cattle  segregated  and  set  apart  on  a 
settlement.  The  partnership,  if  any,  was  as  to 
that  property  ended.  The  judgment  is  affirm- 
ed. 


YAZOO  ft  M.  V.  R.  CO.  v.  SMITH.  (No. 
8,865.)  (Supreme  Court  of  Mississippi.)  Ap- 
peal from  circuit  court,  Hinds  county;  Robert 
Powell,  Judge.  Mayes  &  Harris,  for  appel- 
lant. Brame  &  Alexander,  for  appellee.  No 
opinion.     Judgment  affirmed. 


ZACHARY  V.  STATE.  (No.  8,817.)  (Su< 
preme  Court  of  Mississippi.)  Appeal  from  cir- 
cuit court,  Pike  county;  W.  P.  Cassedv,  Judge. 
Govan  ft  Quin,  for  appellant.  Wiley  K.  Nash, 
Atty.  Gen.,  for  the  State.  This  man  was  con- 
victed for  stealing  a  horse.  The  verdict  is 
abundantly  sustained  by  the  testimony.  The 
contention  is  that  there  is  variance  between 
the  indictment  and  the  proof,  in  this:  that  the 
indictment  charges  he  stole  a  horse,  and  the 
proof  is  he  stole  a  mare^  "Horse"  is  a  generic 
term.     Affirmed. 


End  of  Cases  ur  Vol.  2& 
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